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STATE OF IDAHO )

. Ccounty of Bowwec. )
‘ Frances L. Swanson being first duly sworn,
above entitlod matter and has -
contents -

8S

That éhe is the declarant in the

read the above and foregoing
thereof and that the sanme is

acknowledgment, xnows the
believes.
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(8] ON O (9] A GRANTED

Robert B. Goebel, individually, and on behalf of Talache Land i
Company, Inc., a defunct corporation, now revokes and rescinds that
certain easement as contained in the easement under Recorder’s File
No. 449888, recorded in the Bonner County Recorder’s Office on o
August 2, 1994, which describes the following real property: A

The existing 10’ of Lots 1, 2, 3, 4, 5, 6, 7, and 8 of Block
5, Talache Village, Bonner County, Idaho.

The undersigned revokes the easement for the reason that it was et
granted in error and that Talache Land Company, Inc., has no power “
or authority to convey any easement and that Robert B. Goebel does
not have the power or authority to convey the easement as granted.

this Tt [ S

day of

IN WITNESS WHEREO Robert B. Goebel has set his hand and seal
é@f , 1994,

STATE OF (WJASHNGTOS )

) ss. 2?1
County of SJofpnre )

On this day personally appeared before me Robert Goebal; to ma ° i3
known to be the individual described in and who executed the within™ '™ ¥ -
and foregoing instrument, and acknowledged that he signed.the same&" - !
as his free and voluntary act and deed, for the uses and purpoges:
therein mentioned. : O e

’ P gl

GIVEN under my hand and official seal this Eﬁa:}_dayﬂﬁft}ﬂi
Wﬂ-— , 1993, oS o Sy G S

i WO e
" v
AT

W) oy o 0

HOT&RY PUBLIC in and for tha State

of WRsHING Rasid.m‘ﬁfi?#w e

Commission Expires

2t

Y T
)Sa

«mty Pezerdar in 2nd for the
wretic, G herecy certify
. 515 atrusand cor-

fe, 208 rezorgzd inmy . i .

A8 Q34

o concisl The b

22023y

m -

28 A ~~
MERIESCCT

e T e

7

| o8 B
Ty

AT L1HNOD
b ¢
0 £

Ty

€J

3y

8EUd S 106,

~ 2
‘ot
yanhll

d30
H3uKn




P
i iTOWNS@-lIP No.

RN £ P, AT .

\ i A et 4

L3088 Il Py




7 . I
f -—f.k,.{:_rﬂ:é) AR, c-ii!- Q‘Lg ’,La.w .
hy -

#
Composite Map of Old Platting Survey and of Draft of 1994-95 Kiebert Survey 2 DLW \\
| superimposed the Kiebert survey draft for shoreside lots 1 to 10 because it is more accurate as to e v BD e
exact lake frontage. [According to original 1961 plat and subsequent deeds owners of Block 5 lots own *iew _':"':‘ 'tee
down to old (pre-dam) lake height.] —A. E. K. Nash : pe e 6
=g '

ey ey o
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Scale = approx 30 to 31’on the ground to 1/2'on composite map

Triple line (red in original) = 200 feet from Lake Pend Oreille

! Double line (red in original) = 270 feet from Lake Pend Oreille
Shaded swath (yellow in original) = “twilight area” with soil-type determining usability for
| drainfield.

Heavy black lines_[solid and broken and 1 L1L ] show 2nd tier properties for which new
construction or replacement drainfield permits might be sought, or have been sought,
to receive sewage from Block 5 shorelines properties
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Composite Map of Old Platting Survey and of Draft of 1994-95 Kiebert Survey
| superimposed the Kiebert survey draft for shoreside lots 1 to 10 because it is more accurate as to
exact lake frontage. [According to original 1961 piat and subsequent deeds owners of Block 5 lots own
down to old (pre-dam) lake height] —A.E. K. Nash
K

Scale = approx 30" to 31'on the ground to 1/2'on composite map

Triple line (red in original) = 200 feet from Lake Pend Oreille

Double line (red in original) = 270 feet from Lake Pend Oreille
Shaded swath (yellow in original) = “twilight area” with soil-type determining usability for
drainfield.

Heavy black lines [solid and broken and 1111 ]show 2nd tier properties for which new
construction or replacement drainfield permits might pe sought, or have been sought,
to receive sewage from Block 5 shorelines properties
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State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 96-08857

Pricority: March 21, 1995 Maximum Diversion Rate: 0.12 CFS
Maximum Diversion Volume: 11.4 AF

This ig to certify, that ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH
PO BOX 492
SAGLE ID 83860-0492 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated March 31, 1%95; and
has submitted Proof of Beneficial Use on Octcber 28, 1996. An examination indicates
that the works have a diversion capacity of 0.120 cfs of water from:

FEND OREILLE LAKE tributary to PEND OREILLE RIVER
source, and a water right has h@en established as follows:
BENEFICIAL USE . PERIOD OF USE  RATE OF DIVERSION  ANNUAL VOLUME

IRRIGATION © 93/15 to-11/15 0.07 CFS .2 AF
2

7
DOMESTIC 5. 01701 to 12/31 0.12 CFS 4.

. Totals 0.12 CFS 11.4 AF

LOCATION OF POINT(S) OF DIVERSIQ:, :Lota 2( NWSW), Sec. 8, Township 55N, Range 01W
Sl o BONNER County

PLACE OF USE: IRRIGATION

TWN RGE SEC GRES - i

55N 01W 7 SENE. - 0.1 Lot 1{NESE)
8 Lot 2(SWNW) 0.2 Lot ‘2 (NWswW)

Total number of acres 1rrlgated

PLACE OF USE: .
DOMESTIC, same as IRRIGATION us

CONDITIONS OF APPROVAL AND .

This right when combined with all other rights shall provide no
more than 0.03 cfs per acre nor more than 3.0 afa per acre at the
field headgate for irrigation of the lands above.

Modifications to or variance from this license shall be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law and shall not be made without the consent

of the owners of the lands identified herein.




State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 96-08857

CONDITIONS OF APPROVAL AND REMARKS

This right does not authorize the use of water on properties
other than the fcllowing: domestic use for 1 home located on Lot
2A; 1 home on Tax 25 less 29/Tax 30 leess 40; 1 home on Tax 6; 1
home on Tax 8; 1 home on Tax 10/Tax 11 alsc known as RP
SSNOLW085660 A.; 1 home on Tax 37/Tax 39; and 1 home on Tax 38
for a total of 7 homes. Domestic use does not include lawn,
garden, landscape or other types of irrigation.

This right does not grant a right-of-way or easement across the
lands of any person or entity and does not authorize the right
holder to trespass .on. the property of others tc maintain or
operate the system.. '

This right does not' corstitute approval of any other agency
for the maintenance: or operation of the system.

This right does not: serﬁé”td vest in the right holder sole
ownership of the water rlght or of the existing delivery
gystem,

This license is issued pursu#ﬁf'td”the provisions of Section 42-219, Idaho Code.

The water right confirmed by‘this lidenée is subject to all prior water rights
and shall be administered in: accordance with Idaho law and appli le rules of
the Department of Water Resources__f81gned and sealed this fg?‘— day of

Ocrope2 , 1979 |
Aémg fér KARL d. DREHER yector /




RECEIVED . | ' . mj

$Z7 271999
) State of Idaho
Dq”“m”“d“hbrﬁmmmxs Department of Water Rescurces
APPLICATION FOR AMEND
(For Licensing Purposes)
WATER RIGHT NO. 96-08857
Date of Priority: March 21, 1995 Maximum Diversion Rate: 0.12 CFS
Maximum Diversion Volume: i1.4 AF
Comes now ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH
PO BOX 452
SAGLE ID 83860-0492 and represents to the Director of the

Idaho Department of Water Resources:
That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 96-08857, and requests that the permit be changed as follows:

Source: PEND OREILLE LAKE tributary to PEND OREILLE RIVER
BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION 03/15 to 11/15 0.07 CFS 7.2 AF
DOMESTIC 01/01 to 12/31 0.12 CFs 4.2 AF
Totals ¢.12 CFS8 11.4 AF
LOCATION OF POINT(S) OF DIVERSION:; Lot 2( NWSW), Sec., 8, Township 55N, Range 01W

. BONNER County

PLACE OF USE: TRRIGATION :
TWN _RGE SEC ACRES ACRE ACRES TQTAL

. s
S5H 01w 1 SENE 0.1 Lot 1(NESE) 0.4 0.5
a Lot 2(SWNW} 0.2 Lot 2(NWSW) 1.7 1.9

Total number of acres irrvigated: 2.4

PLACE OF USE:
- - DOMESTIC, same as IRRIGATION use

Permit holder asserts that in so far as he knows, and in light of
the attached JUDGMENT AND ORDER in First District Bonner County
Case No. CV-96-00578 which this Application for Amendment is in
furtherance of, no one will be injured by such change,

MICROFI Mep

Signed at jﬁ%mﬁ, this 2. day of L"@é:kzz 1999. JEC 7 9 1999




State of Idaho
Department of Water Resources

PLICATION FOR NDMENT
{(For Licensing Purposes)
WATER RIGHT NO. 96-08857

WRNERRRAR R TR RN NN TRARNRARAANRARAREANTR AR AN TR AR AR RERAERR ARl ddh b hd b bd

FOR DEPARTMENT USE ONLY

Preliminary check by 5‘»‘-)'4 Fee = 5(?9'?' Receipted by KL # Co4bL 732 pate {OZ!J”I‘(

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, Karl J. Dreher, of the Department of Water Resources hereby approve the

above Application for Amehdment for Permit No. 96-08857 with the following;

CONDITIONS OF APPROVAL AND REMARKS

This right when combined with all other rights shall provide no
more than 0.03 cfg per acre nor more than 3.0 afa per acre at the
field headgate for irrigation of the lands above.

Modifications to or variance from this licenge ghall be made
within the limits of Section 42-222, Idaho Code, or the
applicable Idaho law and ghall not be made without the consent

of the owners of the landg identified herein,

This right does not authorize the use of water on properties
Other than the following: domestic use for 1 home located on Lot
2A; 1 home on Tax 25 less 29/Tax 30 less 40; 1 home on Tax 6; 1
home on Tax 8; 1 home on Tax 10/Tax 11 alsoc known as RF
55N01W085660 A.; 1 home on Tax 37/Tax 39; and 1 home on Tax 38
for a total of 7 homes. Domestic use dees not include lawn,
garden, landscape or other types of irrigation.

This right does not grant a right-of-way or easement across the
lands of any person or entity and does not authorize the right
holder to trespass on the property of otherg to maintain or
operate the gystem,

‘This right does not constitute approval of any other agency

for the maintenance or operation of the system.
Thig right does not serve to vest in the right holder sole

ownership of the water right or of the existing delivery
syatem.

7+
Witness my hand this _/ G — day of (O To& &7 . 1997.

éﬂ/ZJV—;‘-'“’GZ:_\\ JL]{Tb*—’”“\,’
KARL J. DREHER(,//DH%CE@ILMED

DEC 2 9 1950




Form No. 217 FOR OFFICE USE ONLY
. 7/04 . Amt. of Fes $: ¢ . ¢ &
i Or AN

Q‘ECEIVED ReceiptBy: oo i

_ _ Date Ruceipted: ;.7 1.1 (
";?CT 2 8 1996 STATE OF IDAHO
' DEPARTMENT OF WATER RESOURCES

Departrent of Water Resources

PROOF OF BENEFICIAL USE

The Idaho Department of Water Resources considers this form a statement that the permit holdet(s) has /have compieted all
development that will occur under this permit and that water has been applied according to the provisions of the permit for the
beneficial use(s) described below., This form must be accompanied by a license examination fee, when necessary, or be
accompanied by a completed field examination repott prepared by a certified water right examiner who has been appointed
by the department.

1. PermitNo. Jb— 08857 Telephone No, (2-2¥) 263 -0 /£§
2. Name(s) of Permit Holder(s): _ Jz.Neip Corans Leon. NASH o Kmagaemﬂ R £ Nasi-
3. Mailing Address: . O, BaX 192, Sﬂf,oi} [D. 83888 o¥ip

4. Source of Water: Kﬂ!;’f % wP Gﬂ Cre il I GROUNDWATER (weli), Date Drilled: mo. AL
a. Well Driller: ' Drilling Permit Number: - - -
b. OPTIONAL:

Pump Horsepower: Pressure {psi): Dynamic pumping level (ft):

5. Use(s) (as authorized by the water right permit):

Domestic {No. of households): 3 Stockwater {(No. and type of stock):
Irrigation (No. of acres): '1( Other:
6. Total rate of diversion and/or volume for which proof is submitted: G 12~ cfs OR acre feet

7. Measuring Device Requirement: {refer to the approval conditions on your permit and respond accordingly)
{This question is not optional. Please check either yes or no, Proofs returned not checked accordingly, will be considered incomplete)

Measuring Device: Is a measuring device required? Yes or No ¥ /
Has the measuring device been installed? Yes __or No
Flow Measurement Port: Is a flow measurement port required? Yes or No 7
' Has the measurement port been installed? Yes  or No

8. Fee Enclosed: $ S-(;s X e (See Fee Schedule on back of the instructions for filing proof of beneficial use)

9. i’erson to contact to accompany the Department representative during field examination of the water system.
Name: A. €. Lein N[”'JH" Telephone Number:(lﬁﬁ ) U3 -67¢ §
Aadress: [ 0 (&'7\ 492, Sﬂ?LCJ [p. 83760

10. The information given on this form is my true statement of the extent to which the above numbered permrt has been
developed and | relinquish any undeveloped portion of the permit to the State of idaho.

N . ' e
Signature of permit holder: M \/"Z"L (@)’—M Date: @U“ Z-’-"I; { ??é

(include your title, if on behalf of company of organization)




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION )
FOR PERMIT TO APPROPRIATE WATER ) AMENDED
NO. 96-08857 IN THE NAME OF )
ARNOLD EDMUND KEIR NASH AND )  FINAL ORDER
MARGUERITE B. R. NASH )
)

This matter comes before the Idaho Department of Water Resources (department) as an
application for permit to appropriate water filed on March 31, 1995, by Arnold Edmund Keir
Nash and Marguerite B. R. Nash (Applicants) and numbered in the department's records as
Application No. 96-08857. The application seeks to appropriate 0.12 cubic feet per second (cfs)
from Lake Pend Oreille for year-round domestic purposes and from March 15 to November 15
for irrigation purposes. Notice of the application was published in the Bonner County Daily Bee.
Protests against approval of the application were received from Dan Deshon, Frances L.
Swanson, Sidney Danyow, Robert S. and Deborah S. Cahn, and Jack R. and Rachell L. Johnson
(Protestants).

A prehearing conference was held in Coeur d'Alene on June 14, 1995, and a hearing on
September 19, 1995, The Applicants represented themselves at the hearing. The only Protestant
present at the hearing was Frances L. Swanson who represented herself. Elizabeth Gay appeared
as a public interest witness.

The Applicants and Protestants are residents (some part-year and some year-round) of the
Talache area, located on the west side of Lake Pend Orielle, who use or claim an interest in an
existing water supply system delivering water from the lake for domestic and irrigation uses
within the community. The system was constructed and began operation in 1979 or 1980
without obtaining a permit to appropriate water. The corporation created to own and operate the
system no longer exists. The Applicants say the purpose of the application is to legalize the use
of water through the existing system for the uses that have been developed from the system, but
will not result in any additional diversion rate or additional uses than those that now exist. The
Protestants are seeking assurance that water from the system will continue to be supplied to their
existing uses or, in the instance of Ms. Swanson, that her claim to have the right to use water
from the system on a land parcel in which she has an interest will be recognized. In addition, the
Protestants question whether issuance of a permit to the Applicants will give the Applicants
control of the system and the water right associated with it.

AMENDED FINAL ORDER, 0
Page 1



On October 4, 1995, Norman C.Young, the hearing officer for the Department of Water
Resources, (department) issued a Recommended Order in connection with Application for
Permit to Appropriate Water No. 96-08857. Neither the Applicants nor the Protestants filed a
Petition for Reconsideration in connection with the Recommended Order. On October 26, 1995,
the department issued the Final Order. On November 1, 1995, Mr. Nash advised the department
of typographical errors and tax parcel discrepancies and the department extended the appeal
period for 28 days for reconsideration as provided by Procedure Rule 740.02.c. Later, it was
found that the Protestants, Deborah and Robert Cahn, had not been served a copy of either the
Recommended Order or the Final Order. On November 20, 1993, the department gave these
Protestants an opportunity to submit a request for reconsideration. That opportunity has now
passed.

The department is now prepared to issue an Amended Final Order which will correct the
previous errors and to give proper service to the parties. Based upon his understanding of the
law, the Director makes the following Findings of Fact, Conclusions of Law, Analysis and issues
the Amended Final Order.

FINDINGS OF FACT

1. Application for Permit No. 96-08857 was filed for the purpose of establishing a valid
right to supply water to those homes and properties that are now and have been receiving water
from the water system that has been in operation since about 1980. These parcels and the
owners are as follows (from Applicant's Exhibit 6):

Lot 1 less Tax 1. Wash

Tax 25 and 30. Nash

Tax 8. Sanger and Harkins

Tax 6. Mays and Dillon

Tax 37, 38 & 39. Gay

Tax 10 & 11 Johnson (Also known as RP 55NO1W085660 A)

2. Recorded easements have not been filed for the water system as it is now located on
land owned or controlled by the Applicants, Protestants and other persons or entities.

3. The system, which originally had a capacity of 55 gallons per minute (0.12 cfs), has
been modified more than once and now includes a pump that is rated at 45 gallons per minute
(0.1 cfs).

4. The water system is not capable of delivering its rated capacity to lots at the higher
elevations in the system.

AMENDED FINAL ORDER,
Page 2



5. Ms. Swanson testified that she does not object to issuance of the permit if the place of
use includes the parcel listed on Applicant's Exhibit 6 as owned by Kite. However, this parcel is
not included in the place of use described in the application.

6. The owners of the Sanger and Harkins, Mays and Dillon, Gay, and Johnson parcels
have signed documents indicating their preference that their properties are included within the
authorized place of use for Application for Permit No. 96-08857 and authorizing the Applicants
to proceed with the applicatton.

7. The quantity of water sought by Application for Permit No. 96-088357 is not significant
in comparison to the water supply available from Pend Oreille Lake.

8. The water system covered by Application for Permit No. 96-08857 has been operated
for about fifteen years to supply water to an existing community without complaints from other
water right holders.

CONCLUSIONS OF LAW

1. A right to appropriate water from a surface water source for a use commenced after
May 20, 1971, can only be developed by following the application, permit and license procedure
as provided in Chapter 2, Title 42, Tdaho Code.

2. Section 42-203A(5), Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall find and determine from
the evidence presented to what use or uses the water sought to be appropriated
can be and are intended to be applied. In all applications whether protested or not
protested, where the proposed use is such (a) that it will reduce the quantity of
water under existing water rights, or (b) that the water supply itself is insufficient
for the purposes for which it is sought to be appropriated, or (c) where it appears
to the satisfaction of the director that such application is not made in good faith, is
made for delay or speculative purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work involved therein, or (e) that
it will conflict with the local public interest, where the local public interest is
defined as the affairs of the people in the area directly affected by the proposed
use, or (f) that it is contrary to conservation of water resources within the state of
Idaho; the director of the department of water resources may reject such
application and refuse issuance of a permit therefor, or may partially approve and
grant a permit for a smaller quantity of water than applied for, or may grant a
permit upon conditions.

AMENDED FINAL ORDER,
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3. The failure of a party to appear at a hearing after receiving notice thereof is reason to
set aside the protests filed by the non-appearing parties.

4. The department cannot approve an application for a greater amount of water or for
uses other than those applied for unless the application is amended by the applicant in
accordance with Section 42-211, Idaho Code. Approval of the present application will not
prevent the department from considering a subsequent application to add uses to the system.

5. Issuance of a permit authorizing the use of the water does not diminish any legal
rights that others may have to the existing water system.

6. The water supply available for appropriation is sufficient to satisfy the uses proposed
by Application for Permit No. 96-08857.

7. Approval of Application for Permit No. 96-08857 will not injure any other existing
water right.

8. The Applicants have the financial ability to develop the permit because the system is
already in operation.

9. The application is filed in good faith and is not for speculation or delay.

10. The application proposes a use not contrary to the conservation of water for
beneficial use in Idaho.

11. The application proposes a use that does not conflict with the local public interest.
ORDER

NOW THEREFORE, Application for Permit No. 96-08857 is hereby APPROVED
subject to the following conditions and limitations: '

1. Proof of completion of works and beneficial use of the water shall be filed on or
before December 1, 1996.

2. This permit does not authorize the use of water on properties other than those
described in Finding of Fact No. 1.

3. Issuance of this permit does not grant a right-of-way or easement across the lands of
any person or entity and does not authorize the permit holder to trespass on the property of
others to build, maintain or operate the system.

AMENDED FINAL ORDER,
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4. Upon issuance, this permit becomes appurtenant to the land described in Finding of
Fact No. 1 and cannot be amended without the consent of the owners of those lands.

5. Issuance of this permit does not constitute approval of any other agency for the
construction, maintenance or operation of the system.

6. Issuance of this permit does not serve to vest in the permit holder sole ownership of
the water right or of the existing delivery system.

IT IS FURTHER ORDERED that the protests filed by Dan Deshon, Sidney Danyow,
Robert S. and Deborah S. Cahn, and Jack R. and Rachell L. Johnson are SET ASIDE for failure
to appear at the hearing,

t\-\
Signed at Boise, Idaho this 1" day of December, 1995.

£

KARL ¥ DREHER, Director

AMENDED FINAL ORDER,
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State of ldaho
Department of Water Resources

Permit To Appropriate Water

NO. 96-~08857
Proposed Priority: March 31, 1995 Maximum Diversion Rate: 0.12 CFs

Thig is to certify, that ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH
PO BOX 492
SAGLE ID B83860-0492
has applied for a permit to appropriate water from:
PEND OREILLE LAKE tributary of PEND OREILLE RIVER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION

IRRIGATION 03/15 to 11/15 0.12 CFS

DOMESTIC 01/01 to 12731 0.12 CFs
Totals 0.12 CFS

LOCATION OF POINT(S) OF DIVERSION: Lot 2( NWSW), Sec. 8, Township 55N, Range O1W
C S BONNER County
PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES .. BCRES RCRES  TOTAL
55N 01W 8 Lot 2(NWSW) 4.0 "L _ 4.0
Total number of acres irrigated: 4.0

PLACE OF USE: DOMESTIC, same as IRRIGATION use

CONDITIONS OF APPROVAL AND REMARKS.

1. See Final Order for conditibns_and llﬁitations fbﬁ'usé-of water
under this approval. > ER : e

This permit is issued pursuant to the provisions of Section 42-204, Idaho Code.
Witness the signature of the Director, affixed at Boise, this

W21
2V gay of  Odtoben , 1995 .

Karl §. Dreher, Director




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR PERMIT TO APPROPRIATE WATER
NO. 96-08857 IN THE NAME OF
ARNOLD EDMUND KEIR NASH AND
MARGUERITE B. R. NASH

FINAL ORDER

e S S

This matter comes before the Idaho Department of Water Resources {department) as an
application for permit to appropriate water filed on March 31, 1995, by Arnold Edmund Keir
Nash and Marguerite B. R. Nash (Applicants) and numbered in the department's records as
Application No. 96-08857. The application seeks to appropriate 0.12 cubic feet per second (cfs)
from Lake Pend Oreille for year-round domestic purposes and from March 15 to November 15
for irrigation purposes. Notice of the application was published in the Banner County Daily Bee. &
Protests against approval of the application were received from Dan Deshon, Frances L.
Swanson, Sidney Danyow, Robert S. and Deborah S. Cahn, and Jack R. and Rachell L. Johnson
(Protestants).

A prehearing conference was held in Coeur d'Alene on June 14, 1995, and a hearing on
September 19, 1995. The Applicants represented themselves at the hearing. The only Protestant
present at the hearing was Frances L. Swanson who represented herself. Elizabeth Gay appeared
as a public interest witness.

The Applicants and Protestants are residents {some part-year and some year-round) of the
Talache area, located on the west side of Lake Pend Orielle, who use or claim an interest in an
existing water supply system delivering water from the lake for domestic and irrigation uses
within the community. The system was constructed and began operation in 1979 or 1980
without obtaining a permit to appropriate water. The corporation created to own and operate the
system no longer exists. The Applicants say the purpose of the application is to legalize the use
of water through the existing system for the uses that have been developed from the system, but
will not result in any additional diversion rate or additional uses than those that now exist. The
Protestants are seeking assurance that water from the system will continue to be supplied to their
existing uses or, in the instance of Ms. Swanson, that her claim to have the right to use water
from the system on a land parcel in which she has an interest will be recognized. In addition, the
Protestants question whether issuance of a permit to the Applicants will give the Applicants
control of the system and the water right associated with it.

FINAL ORDER, |
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On October 4, 1995, the hearing officer for the Department of Water Resources
(department) issued a Recommended Order in connection with Application for Permit to
Appropriate Water No. 96-08857 in the name of Arnold Edmund Keir Nash and Marguerite B.
R. Nash (applicants). Neither the applicants nor the protestants filed a Petition for
Reconsideration in connection with the Recommended Order.

Based upon his understanding of the law, the Director makes the following Findings of
Fact, Conclusions of Law, Analysis and Final Order:

FINDINGS OF FACT
1. Application for Permit No. 96-08857 was filed for the purpose of establishing a valid
right to supply water to those homes and properties that are now and have been receiving water
from the water system that has been in operation since about 1980. These parcels and the

owners are as follows (from Applicant's Exhibit 6):

Lot 1less Tax 1. Nash

Tax 25 and 30, Nash

Tax 8. Sanger and Harkins
Tax 6. Mays and Dillon
Tax 37, 38 & 39. Gay

Tax 374, 19 Johnson

2. Recorded easements have not been filed for the water system as it is now located on
land owned or controlled by the Applicants, Protestants and other persons or entities.

3. The system, which originally had a capacity of 55 gallons per minute (0.12 ¢fs), has
been modified more than once and now includes a pump that is rated at 45 gallons per minute
(0.1 cfs).

4. The water system is not capable of delivering its rated capacity to lots at the higher
elevations in the system.

5. Ms. Swanson testified that she does not object to issuance of the permit if the place of
use includes the parcel listed on Applicant's Exhibit 6 being owned by Kite. However, this
parcel is not included in the place of use described in the application. '

6. The owners of the Sanger and Harkins, Mays and Dillon, Gay, and Johnson parcels
have signed documents indicating their preference that their properties are included within the
authorized place of use for Application for Permit No. 96-08857 and authorizing the Applicants
to proceed with the application.

FINAL ORDER,
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7. The quantity of water sought by Application for Permit No. 96-08857 is not significant
in comparison to the water supply available from Pend Oreille Lake.

8. The water system covered by Application for Permit No. 96-08857 has been operated
for about fifteen years to supply water to an existing community without complaints from other
water right holders.

CONCLUSIONS OF LAW

1. A night to appropriate water from a surface water source for a use commenced after
May 20, 1971, can only be developed by following the application, permit and license procedure
as provided in Chapter 2, Title 42, Idaho Code.

2. Section 42-203A(5), Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall find and determine from
the evidence presented to what use or uses the water sought to be appropriated
can be and are intended to be applied. In all applications whether protested or not
protested, where the proposed use is such (a) that it will reduce the quantity of
water under existing water rights, or (b) that the water supply itself is insufficient
for the purposes for which it is sought to be appropriated, or (c) where it appears
to the satisfaction of the director that such application is not made in good faith, is
made for delay or speculative purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work involved therein, or (e) that
it will conflict with the local public interest, where the local public interest is
defined as the affairs of the people in the area directly affected by the proposed
use, or (f) that it is contrary to conservation of water resources within the state of
Idaho; the director of the department of water resources may reject such
application and refuse issuance of a permit therefor, or may partially approve and
grant a permit for a smaller quantity of water than applied for, or may grant a
permit upon conditions.

3. The failure of a party to appear at a hearing after receiving notice thereof is reason to
set aside the protests filed by the non-appearing parties.

4. The department cannot approve an application for a greater amount of water or for
uses other than those applied for unless the application is amended by the applicant in
accordance with Section 42-211, Idaho Code. Approval of the present application will not
prevent the department from considering a subsequent application to add uses to the system.

5. Issuance of a permit authorizing the use of the water does not diminish any legal
rights that others may have to the existing water system.

FINAL ORDER,
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6. The water supply available for appropriation is sufficient to satisfy the uses proposed
by Application for Permit No. 96-08857.

7. Approval of Application for Permit No, 96-08857 will not injure any other existing
water right.

8. The Applicants have the financial ability to develop the permit because the system is
already in operation.

9. The application is filed in good faith and is not for speculation or delay.

10. The application proposes a use not contrary to the conservation of water for
beneficial use in Idaho.

11. The application proposes a use that does not conflict with the local public interest.
ORDER

NOW THEREFORE, Application for Permit No. 96-08857 is hereby APPROVED
subject to the following conditions and limitations:

1. Proof of completion of works and beneficial use of the water shall be filed within on
or before November 1, 1996.

2. This permit does not authorize the use of water on properties other than those
described in Finding of Fact No. 1.

3. Issuance of this permit does not grant a right-of-way or easement across the lands of
any person or entity and does not authorize the permit holder to trespass on the property of
others to build, maintain or operate the system.

4. Upon issuance, this permit becomes appurtenant to the land described in Finding of
Fact No. 1 and cannot be amended without the consent of the owners of those lands.

5. Issuance of this permit does not constitute approval of any other agency for the
construction, maintenance or operation of the system.

6. Issuance of this permit does not serve to vest in the permit holder sole ownership of
the water right or of the existing delivery system.

IT IS FURTHER ORDERED that the protests filed by Dan Deshon, Sidney Damyow, A
Robert S. and Deborah S. Cahn, and Jack R. and Rachell L. Johnson are SET ASIDE for failure
to appear at the hearing, '

FINAL ORDER,
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i
Signed at Boise, Idaho this ‘26~ day of October, 1995.

KARL J{ JDREHER

Director

CERTIFICATE OF MAILING

L

I hereby certify that on thg:%z day of October, 1995, I mailed a true and correct copy

of the Final Order, postage prepaid,

Arnold Edmund Keir Nash
Marguerite B. R. Nash

1033 North Ontare Road

Santa Barbara, California 93105

Jack R. and Rachell L. Johnson
P. 0. Box 97

Newman Lake, Washington 99025

Sidney Danyow
P. O. Box 4095
Coos Bay, Oregon 97420

FINAL ORDER,
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Dan Deshon
517 South 1st Avenue
Sandpoint, Idaho 83864

Frances L. Swanson
P. 0. Box 104
Talache Beach
Sagle, Idaho 83860

Arnold Edmund Keir Nash
Marguerite B. R. Nash

P. O. Box 492

Sagle, Idaho 83860

%?fi &R/f%(//ﬂg/

I. FLECK

Admlm

ive Secretary



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR PERMIT TO APPROPRIATE WATER
NO. 96-08857 IN THE NAME OF
ARNOLD EDMUND KEIR NASH AND
MARGUERITE B. R. NASH

RECOMMENDED ORDER

L g

This matter comes before the Idaho Department of Water Resources (department) as an
application for permit to appropriate water filed on March 31, 1995, by Arold Edmund Keir
Nash and Marguerite B. R. Nash (Applicants) and numbered in the department's records as
Application No. 96-08857. The application seeks to appropriate 0.12 cubic feet per second (cfs)
from Lake Pend Oreille for year-round domestic purposes and from March 15 to November 15
for irrigation purposes. Notice of the application was published in the Banner County Daily Bee.
Protests against approval of the application were received from Dan Deshon, Frances L.
Swanson, Sidney Danyow, Robert S. and Deborah S. Cahn, and Jack R. and Rachell L. Johnson
(Protestants).

A prehearing conference was held in Coeur d'Alene on June 14, 1995, and a hearing on
September 19, 1995. The Applicants represented themselves at the hearing. The only Protestant
present at the hearing was Frances L. Swanson who represented herself. Elizabeth Gay appeared
as a public interest witness.

The Applicants and Protestants are residents (some part-year and some year-round) of the
Talache area, located on the west side of Lake Pend Orielle, who use or claim an interest in an
existing water supply system delivering water from the lake for domestic and irrigation uses
within the community. The system was constructed and began operation in 1979 or 1980
without obtaining a permit to appropriate water. The corporation created to own and operate the
system no longer exists. The Applicants say the purpose of the application is to legalize the use
of water through the existing system for the uses that have been developed from the system, but
will not result in any additional diversion rate or additional uses than those that now exist. The
Protestants are seeking assurance that water from the system will continue to be supplied to their
existing uses or, in the instance of Ms. Swanson, that her claim to have the right to use water
from the system on a land parcel in which she has an interest will be recognized. In addition, the
Protestants question whether issuance of a permit to the Applicants will give the Applicants
control of the system and the water right associated with it.

RECOMMENDED ORDER, MIGE~
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FINDINGS OF FACT

1. Application for Permit No. 96-08857 was filed for the purpose of establishing a valid
right to supply water to those homes and properties that are now and have been receiving water
from the water system that has been in operation since about 1980. These parcels and the
owners are as follows (from Applicant's Exhibit 6):

Lot 1 less Tax 1. Nash

Tax 25 and 30. Nash

Tax 8. Sanger and Harkins
Tax 6. Mays and Dillon
Tax 37, 38 & 39. Gay

Tax 374, 19 Johnson

2. Recorded easements have not been filed for the water system as it is now located on
land owned or controlled by the Applicants, Protestants and other persons or entities.

3. The system, which originally had a capacity of 55 gallons per minute (0.12 cfs), has
been modified more than once and now includes a pump that is rated at 45 gailons per minute
(0.1 cfs).

4. The water system is not capable of delivering its rated capacity to lots at the higher
elevations in the system.

5. Ms. Swanson testified that she does not object to issuance of the permit if the place of
use includes the parcel listed on Applicant's Exhibit 6 being owned by Kite. However, this
parcel is not included in the place of use described in the application.

6. The owners of the Sanger and Harkins, Mays and Dillon, Gay, and Johnson parcels
have signed documents indicating their preference that their properties are included within the
authorized place of use for Application for Permit No. 96-08857 and authorizing the Applicants
to proceed with the application.

7. The quantity of water sought by Application for Permit No. 96-08857 is not significant
in comparison to the water supply available from Pend Oreille Lake.

8. The water system covered by Application for Permit No. 96-08857 has been operated
for about fifteen years to supply water to an existing community without complaints from other
water right holders.

RECOMMENDED ORDER,
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CONCLUSIONS OF LAW

1. Aright to appropriate water from a surface water source for a use commenced after
May 20, 1971, can only be developed by following the application, permit and license procedure
as provided in Chapter 2, Title 42, Tdaho Code.

2. Section 42-203A(5), Idaho Code, provides in pertinent part as follows:

The director of the department of water resources shall find and determine from
the evidence presented to what use or uses the water sought to be appropriated
can be and are intended to be applied. In all applications whether protested or not
protested, where the proposed use is such (a) that it will reduce the quantity of
water under existing water rights, or (b) that the water supply itself is insufficient
for the purposes for which it is sought to be appropriated, or (c) where it appears
to the satisfaction of the director that such application is not made in good faith, is
made for delay or speculative purposes, or (d) that the applicant has not sufficient
financial resources with which to complete the work involved therein, or (e) that
it will conflict with the local public interest, where the local public interest is
defined as the affairs of the people in the area directly affected by the proposed
use, or (f) that it is contrary to conservation of water resources within the state of
Idaho; the director of the department of water resources may reject such
application and refuse issuance of a permit therefor, or may partially approve and
grant a permit for a smaller quantity of water than applied for, or may grant a
permit upon conditions.

3. The failure of a party to appear at a hearing after receiving notice thereof is reason to
set aside the protests filed by the non-appearing parties.

4. The department cannot approve an application for a greater amount of water or for
uses other than those applied for unless the application is amended by the applicant in
accordance with Section 42-211, Idaho Code. Approval of the present application will not
prevent the department from considering a subsequent application to add uses to the system.

5. Issuance of a permit authorizing the use of the water does not diminish any legal
rights that others may have to the existing water system.

6. The water supply available for appropriation is sufficient to satisfy the uses proposed
by Application for Permit No. 96-08857.

7. Approval of Application for Permit No. 96-08857 will not injure any other existing
water right.

RECOMMENDED ORDER,
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8. The Applicants have the financial ability to develop the permit because the system is
already in operation.

9. The application is filed in good faith and is not for speculation or delay.

10. The application proposes a use not contrary to the conservation of water for
beneficial use in Idaho.

11. The application proposes a use that does not conflict with the local public interest.
ORDER

NOW THEREFORE, Application for Permit No. 96-08857 is hereby APPROVED
subject to the following conditions and limitations:

1. Proof of completion of works and beneficial use of the water shall be filed within one
(1) year of the date of issuance of the final order issuing the permit in accordance with the
provisions of Section 42-217, Idaho Code.

2. This permit does not authorize the use of water on properties other than those
described in Finding of Fact No. 1.

3. Issuance of this permit does not grant a right-of-way or easement across the lands of
any person or entity and does not authorize the permit holder to trespass on the property of
others to build, maintain or operate the system.

4. Upon issuance, this permit becomes appurtenant to the land described in Finding of
Fact No. 1 and cannot be amended without the consent of the owners of those lands.

5. Issuance of this permit does not constitute approval of any other agency for the
construction, maintenance or operation of the system.

6. Issuance of this permit does not serve to vest in the permit holder sole ownership of
the water right or of the existing delivery system.

IT IS FURTHER ORDERED that the protests filed by Dan Deshon, Sidney Damyow,
Robert S. and Deborah 8. Cahn, and Jack R. and Rachell L. Johnson are SET ASIDE for failure
to appear at the hearing,

RECOMMENDED ORDER, .
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Signed at Boise, Idaho this i%y of October, 1995,

Voo (g

"NORMAN C. YO /
Hearing Officer

CERTIFICATE OF MAILING

I hereby certify that on the

Arnold Edmund Keir Nash
Marguerite B. R. Nash

1033 North Ontare Road

Santa Barbara, California 93105

Jack R. and Rachell L. Johnson
P. 0. Box 97
Newman Lake, Washington 99025

Sidney Danyow
P. O. Box 4095
Coos Bay, Oregon 97420

RECOMMENDED ORDER,
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day of October, 1995, 1 mailed a true and correct copy
of the Recommended Order, postage prepaid, to:

Dan Deshon
517 South 1st Avenue
Sandpoint, Idaho 83864

Frances L. Swanson
P. O. Box 104
Talache Beach
Sagle, Idaho 83860

Arnold Edmund Keir Nash
Marguerite B. R. Nash

P. O. Box 492

Sagle, Idaho 83860

o O Fhk

RITAI- FLECK
Administrative Secretary
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Rz STATE OF IDAHO Ident. No-

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT

To appropriate the public waters of the State of ldaho

1. Name of applicant Aracan M&ﬁ’MM@ £ MﬂWPhone 268 - 2(3" "7{5

Post office address d? 0. BOK L{S}-;_ yﬁ%"-é’ /A, ‘5’33{‘9 -
2. Source of water supply LOLE Pens Oxerois - whicr?ff’;"‘;;‘i;"(,ta,yof f eon Onereie /Z/)/é'rk
3. Location of point of diversion is Y of -5"5(;’ % of j’d 14, Govt. Lot 2.

o B Township SSMea  Range ] west B.M. DINNEIL  county; additional

points of diversion if any:

4. Water will be used for the following purposes:

Amount .J:L_ for DOm EST1C purposes from Jﬂﬂ- / to _bGC- 3 (both dates inclusive)

{efs or acre-feet per annum)

Amount =1 for / 212' 6"qﬂf-/&'o"\)purposes from /\;&K- i to MVW' /rf (both dates inclusive)

{efs or acre-feet per annum}

Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum}
Amount for purposes from to (both dates inclusive)
{cfs or acre-feet per annum)
5. Total quantity to be appropriated is (a)___- 1= and/or {b)
cubic feet per second acre feet per annum

6. Proposed diverting works;

a. Description of ditches, flumes, pumps, headgates, etc. _f5 9P foueoe § WP sequc PHUSE I“"ﬁw Sedes f uhf’-
IL o - 7ol Psf-‘r\*‘ Mﬂ.@.lﬂ/&@(fa‘fﬁw‘ TR TTYRN Lgrl Bt.outs G TH T owTLETS ; (B Euaz 5, L""“’J

YY) Tax1 _;
TAE TS ToE'8 @A 1t; G raay/faery; (& T4X % (2, 1A% 6,
%&nﬁmm fasksy » Y™ pag i -I’.nm b;—f % mﬂm!mwf-

b. Height of storage dam b A . feet; active reservoir capacity acre-feet; total
reservoir capacity acre-feet; period of year when water wil! be diverted to storage:

to inclusive.
c. Proposed well diameter is M. ﬁ : inches; proposed depth of well is feet.

d. Is ground water with a temperature of greater than 85°F being sought? Ne

e. If well is already drilled, when? ____ ; Drilling firm ;

Well was drilled for fwelf owner)

7. Time required for the completion of the works and application of the water to be proposed beneficial use is

lr r%

fi:
{ vears {minimum 1 year). TALMED
i 2 5 1937




8. Description of proposed uses {if irrigation only, go to item 9):

-~
a. Hydropower; show total feet of head and proposed capacity in KW.

-

b. Stockwatering; list number and kind of livestock.

14

Municipal; show name of municipality.

. Domestic; show number of households. '7

[=%

®

Other; describe fully.

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. if water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

NE% NWY SWi, SEW
TWP | RANGE | SEC. TOTALS

NEv | NWA| SWi4 | SE% | NEYA | NWY | SW'5 | SE% | NEY | NWYa | SWha | SEY | NEY | NWY | SWis | SEv
STul b 1% %(7«#&7‘%

Total number of acres to be irrigatedﬂ_q_

10. Describe any other water rights used for the same purposes as described above. ~orn £

.{ ATl -Lb
11. a. Who owns the property at the pomtrof diversion? _A_&.UCJMF ¥ ﬂ 5 £ Nﬁ«.rﬁtf‘ f‘(ﬁﬂ‘.&u‘ﬂt G- Y

b. Who owns the land to be irrigated or place of use? A£2LICAY/TS
c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing.

12. Remarks:




T aBiclfe s

E R

< PaxivE
araws

'
'

Dawis -




13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

} 1
ﬂ/‘—LauLia_ Yeg ﬂ,”_@.@é_@,&o %@ﬂ
’ ¥
-
I"(:'!a‘:f’f.""!j..",l Boags.
e ! SR :-,-‘L,x
R
MAD 2 5 bpaw
b “adod f
Scafe: 2 inches equal 1 mile. *

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of

the State of ldaho as herein set forth.
1058 L RV

{Applicant) /




Received by % Date '3/3 ',/?(Time_m Preliminary check by ﬁﬁx
Foe $ ?O %/c«o Receipted by g #_AJ-87499 pate ///9{
Publication prepared by 0{9 Date "/ {/9' /Q'b/ Published in 5‘“‘" C‘.o,&“j éu ‘/Ar-;#}’

Publication approved Date

ACTION OF THE DIRECTOR. DEPARTMENT OF WATER RESOURCES
This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Idaho No. , and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

.19

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of Idaho initiated later in time than the priority of this
permit,

e. Dther:
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CERTIFICATE OF MAILING

1 hereby certify that on the 19th day of October, 1999, I mailed

a true and correct copy,
PRELIMINARY ORDER (Approve

below:
water Right 96-08857

ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH

PO BOX 492

SAGLE ID 83860-0492

MARK MAYS
w 105 EIGHT AVE #7035
SPOKANE WA 99204-2318

THOMAS E COOKE
PO BOX 789
PRIEST RIVER ID 83856

R WAYNE SWENEY
LUKINS & ANNIS
250 NORTHWEST BLVD #102
COEUR D ALENE ID 83814

MATTHEW K SANGER
422 W RIVERSIDE #824
SPOKANE WA 99201

SIDNEY DANYOW
PO BOX 4095
CO0S BAY OR 97420

DAN DESHON
517 S FIRST AVE
SANDPOINT ID 83864

cFostage prepaid, of the forego1ng

License) to ‘the person(s) listed

RACHELL JOHNSON
PO BOX 0097
NEWMAN LAKE wA 99025

TIMOTHY J HARKINS
1301 w COLLEGE AVE
SPOKANE WA 99201

MICHAEL BLACK
717 W SPRAGUE #1600
SPOKANE WA 99201

BRIAN T WATKINS

RAMSDEN & LYONS

PO BOX 1336

COEUR D ALENE ID 83816-1336

‘DAVID & ELIZABETH GAY

P@® BOX 809
SPIRIT LAKE ID 83869

DEBORAH S & ROBERT S CAHN
PO BOX 47
PHILO CA 95466

FRANCES L SWANSON
PO BOX 104
TALACHE BEACH
SAGLE ID 83860

A2 i L i S

Kari Ly#in Townsend
secretary




State of Idaho
Department of Water Resources

Water Right License

96-08857

WATER RIGHT NO.

Priority: March 31, 1935 Maximum Diversion Rate: 0.12 CFS
Maximum Diversion Volume: 11.4 AF

This is to certify, that ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH

PO BOX 492

SAGLE ID 83860-0492 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated March 31, 1995; and
has submitted Proof of Beneficial Use on QOctober 28, 1996. An examination indicates
that the works have a diversion capacity of 0.120 cfs of water from:

PEND OREILLE LAKE tributary to PEND OREILLE RIVER

source, and a water right has been established as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION : 03/15 E’o.11/15 06.07 CFS 7.2 AF
DOMESTIC : - 01/01 to 12/31 0.12 CFS§ 4.2 AF

Totals 0.12 CFS 11.4 AF

LOCATION OF POINT(S) OF DIVERSION: iLot_ 2( NWSW), Sec. 8, Township 55N, Range 01W

BONNER County

PLACE QF USE: TIRRIGATION

ACRE

TWN RGE SEC ACRES s g ACRES TOTAL
55N 01W 7 #SENE 0.1 Lot 1(NESE) 0.4 0.5
8 Lot 2(SWNW) 0.2 Lot . 2 (NWSW) 1.7 1.9

Total number of acres irrigated: 2.4

PLACE OF USE: g _
DOMESTIC, same as IRRIGATION use

CONDITIONS OF APPROVAL AND_ REMARKS

1. This right when combined with all other rights shall provide no
more than 0.03 ofs per acre nor more than 3.0 afa per acre at the
field headgate for irrigation of the lands above.

2. Modificationg to or variance from this license shall be made

within the limits of Section 42-222, Idaho Code, or the

applicable Idaho law and shall not be made without the consent

of the owners of the lands identified herein.




State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 96-08857

CONDITIONS OF APPROVAL AND REMARKS

This right does not authorize the use of water on properties
other than the following: domestic use for 1 home located on Lot
2A; 1 home on Tax 25 less 29/Tax 30 less 40; 1 home on Tax 6; 1
home on Tax 8; 1 home on Tax 10/Tax 11 also known as RP
SENO1W085660 A.; 1 home on Tax 37/Tax 39; and 1 home on Tax 38
for a total of 7 homes. Domestic use does not include lawn,
garden, landscape or other types of irrigation.

This right does not grant a right-of-way or easement acrogs the
lands of any person or entity and does not authorize the right
holder to trespass on the property of others to maintain or
operate the system. i

This right does not:constitute approval of any other agency
for the maintenance or operation of the system.

This right does not gerve to.vest in the right holder sole
ownership of the water rlght or of the existing delivery
system,

This license is igsued pursuant to the provisions of Section 42-219, Idaho Code.

The water right confirmed by this license is subject to all priox water rights

and shall be administered in accordance with Idaho law and appli le rules of

the Department of Water Resources Slgned and sealed this /5 day of
Oc.romer . 1979. :

/Z/h“”"’““’ﬂ

 KARL J. DREHER, yector /
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State of Idah, .

DEPARTMENT OF WATER RESOURCES

1301 Noxth Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

October 19, 1993 DIRK KEMPTHORNE
_ GOVERNOR

KARL J. DREHER
DIRECTOR

ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH

PO BOX 452

SAGLE ID 83860-0492

RE: WATEE RIGHT NO. 96-08857
Dear Water Right Holder({s):

The Department of Water Resources (the Department) has issued the
enclosed license confirming that a water right has been established
in accordance with the permit referenced above. The license is a
preliminary order issued by the Department pursuant to section
67-5243, Idaho Code. It can and will become a final order without
further action of the Department unless a party petitions for
reconsideration or files an exception and/or brief as described in
the enclosed information sheet.

For your records I have also enclosed a copy of your'Application
for Amendment of Permit, which was approved.

Also, please note that water right owners are required to report
any change of water right ownership and/or change of mailing
address to the department within 120 days of the change. Failure
to report these changes could result in a $100 late filing fee.
Contact any office of the department or visit the department’s
homepage on the Internet to obtain the proper reporting form.

If you have any questions, please call me at 208-327-7946.
Sincerely,

(e

Shelley W. Keen
Water Rights Supervisor

SK:klt

Enclosure

MICRORI Mg,
JEL 2 3 1999



CERTIFICATE OF MAILING

I hereby certify that on the 19th day of october, 1999, I mailed
a true and correct copy, J)ostage prepaid, of the fore ojmgd
iste

PRELIMINARY ORDER (Approve

below:
water Right 96-08857

ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH

PO BOX 492

SAGLE ID 83860-0492

MARK MAYS
W 105 EIGHT AVE #7035
SPOKANE WA 99204-2318

THOMAS E COOKE
PO BOX 789
PRIEST RIVER ID 83856

R WAYNE SWENEY
LUKINS & ANNIS
250 NORTHWEST BLVD #102
COEUR D ALENE ID 83814

MATTHEW K SANGER
422 W RIVERSIDE #824
SPOKANE wA 99201

SIDNEY DANYOW
PO BOX 4095
CO0S BAY OR 97420

DAN DESHON
517 S FIRST AVE
SANDPOINT ID 83864

License) to the person(s)

RACHELL JOHNSON
PO BOX 0097
NEWMAN LAKE WA 99025

TIMOTHY J HARKINS
1301 w COLLEGE AVE
SPOKANE WA 99201

MICHAEL BLACK
717 W SPRAGUE #1600
SPOKANE WA 99201

BRIAN T WATKINS

RAMSDEN & LYONS

PO BOX 1336

COEUR D ALENE ID 83816-1336

DAVID & ELIZABETH GAY
PO BOX 809
SPIRIT LAKE ID 83869

DEBORAH S & ROBERT S CAHN
PO BOX 47
PHILO CA 95466

FRANCES L SWANSON
PO BOX 104 '
TALACHE BEACH
SAGLE ID 83860

n Townsend
Secretary

MICROFILME
DEC ) 9 1999



PREQRD2.DCC . . 4u9T

Respondihg to Preliminary QOrders Issued
by the Idaho Department of Water Resources

The Idaho Department of Water Resources (Department) issues water right permits, licenses, and
transfers as preliminary orders pursuant to section 67-5243, Idaho Code. A preliminary order
can and will become 2 final order without further action of the department unless a party

petitions for reconsideration or files an exception and/or brief as further described below; -
PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the Department
within fourteen (14) days of the service date of the order.  The Department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of a preliminary order, (b) the service date
of a denial of a petition for reconsideration from this preliminary order, or (c) the failure within
twenty-one (21) days to grant or deny a petition for reconsideration from a preliminary order, any
party may in writing support or take exceptions to any part of a preliminary order and may file
briefs in support of the party's position on any issue in the proceeding, Otherwise, a preliminary
order will become a final order of the Department.

If any party appeals or takes exceptions to a preliminary order, -opposing parties shail have
twenty-one (21) days to respond to any party's appeal. Written briefs in support of or taking
exceptions to the preliminary order shall be filed with the Department. The Department retains
the right to review the preliminary order on its own motion.

ORAL ARGUMENT

If the Department grants a petition to review a preliminary order, the Department shall allow ail
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing 2 final order. If oral arguments are to be
heard, the Department will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Department orders otherwise, all oral arguments
will be heard in Boise, Idaho.

MICROFILMED
BEC 2 5 1999

Page 1



PREORDZ.DOC . . 47

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Department
in connection with a preliminary order shall be served on all other parties to the proceedings in
accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days of receipt of the written briefs,
-oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Department may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14) days after its
issuance if a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did not dispose of the petition
within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and §7-5272, Idaho ‘Code; if this preliminary order becomes final,
any party aggrieved by the final order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district court by filing a petition in the district
_court of the county in which:

1. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final.
See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself stay the

effectiveness or enforcement of the order under appeal.
M !CROF!LMED

T2 % 1999
Page 2
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RECEIVED
OCT 011999

Department of Waler Resources
September 2%, 1299

Shelly Walter Keen

Water Rights Supervisor
State of Idaho

Dept. of Resources

1301 N. Orchard Street
P.O. Box 83720

Roise, Idaho 83720-0098

Dear Mr. Keen:

Enclosed please find my check made payable to the State of Idaho in
the amount of $50.00 representing an application filing fee for
permit number 8608857. I was advised by Mr. Keir Nash that this is
the fee representing the amendment to application that he has
previously submitted to you.

If youuhave any dquestions don’'t hesitate to contact me at (509)
325-5466 during regular business hours. Otherwise, I will presume
that this.completes the amendment to application process.

I thank you for your attention to this matter.




RAMSDEN & LYONS

700 lronwood Drive, Suite 301
PO Box 1336

Coeur d'Alene, ID 83816-1336
Telephone: 664-5818

Brian T. Watkins, ISB No. 4263

Attorneys for Defendant - Rachell L. Johnson

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER

A.E. KEIR NASH and MARGUERITE
NASH, husband and wife, Case No. CV-96-00578

Plaintiffs, JUDGMENT and ORDER

V8.

STEPHEN R. VIRNIG and CYNTHIA J.
VIRNIG, husband and wife, et al.,

Defendants.

 The parties to this action stipulate to the entry of judgment in this action
regard'ing plaintiifs’ claim to quiet title regarding water line easements and ltc the
defendants’ con.llnterc!aims alleging easement to draw water from Lake Pend Oreille
across plaintiffs’ lakefront property. The parties stipulate.to the entry of judgment

in this action which provides as follows: - |
1. The claims identified by paragraph 25 of the Third Amended

Complaint will be dismissed on the merits and each to bear their own costs and
fees. '

2. Membership in the Jalache Shoreside Community Water Users
Association, Inc., shall be Iimitecﬂf@ herty owners presently served by the
Qe LMEO

29
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existing water lines. Membership shall be tied to ownership of specific parcels. .
The right to delivery of water from the system shall be limited to members of the
Talache Shoreside Community Water Users Association, Inc.

3. The pump house components currently located on Lot 2A, Block 5,
Talache Village, according to the re-plat of Lots 2 and 3, and a portion of Lot 1,
Block b, Talache Village Subdivision, said re-plat recorded as Instrument No.
490033, Bonner County, Idaho, (Nash lakefront property), will be relocated by
November 1, 1999, to the lower half of the Harkins/Sanger property, more
particularly described as:

That part of Government Lot 2 in Section 8, Township 55 North,
Range 1 West, Boise Meridian, Bonner County, Idaho, described as
follows:

FROM the Northwesterly most corner of Lot 3 in Block 5, Talache
Village Plat, which point is on the Southerly right of way line of
Lakeside Drive; thence North 48°, 24’ 30” East, along said right of
way line, 15.25 feet; thence North 41° 35 30” West, 50 feet to a
point on the Northerly right of way line of said Lakeshore Drive and
the true point of beginning; thence South 48° 24’ 30" West, 10.82
feet; thence North 46° 33" West 135.71 feet; thence North 52° 37’
30" East, 70.0 feet; thence South 46° 34’ 40" East, 135.0 feet to
the Northerly right of way line of Lakeside Drive; thence
Southwesterly along said right of way line to a curve to the left whose
radius is 393.45 feet, a distance of 59.21 feet to the TRUE POINT OF
BEGINNING.

SUB.JECT TO reservations and restrictions of record.

or to the Talache Shoreside Community Water Users Association, Inc. property,
more pariicularly described as:

A tract of land in the Mexico. mineral survey number 2559, in
Government Lot 2 of Section 8, Township 55 North, Range 1 West,
Boise Meridian, Bonner County, ldaho, more specifically described as
follows: From comner number:1 of said Mexico claim; thence South 34°
41" 12" East a Distance of - 164.14 feet to the TRUE POINT OF
BEGINNING; thence, continuing South 34° 41' 12" East a distance of
15.0 feet to the Northwesterly right-of-way line of the existing public
access road; thence North 48° 13" East along said road a distance of
20.75 feet, (North 48° 24" 30" East by original deed); thence leaving
said right-of-way line, North 34° 41" 12" West a distance of 15.0 feet;
thence South 48° 13" West a dlsgance of 20.75 feet to the TRUE POINT
OF BEGINNING. ‘“-’f%
| PILME
0
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4, All costs of moving the pump house components and utilities from Lot
2A, Block B, Talache Village, to 'the lower half of the Harkins/Sanger property or
the corporate property shall be shared by the members of the Talache Shoreside
Community Water Users Association, inc. equally. All costs of extending the
existing encroachment pipe deeper into Lake Pend Oreille for health purposes shall
be shared by the members equally.

5, All parties will grant reciprocal easements for the use and maintenance
of the existing water lines for the benefit of each member appurtenant to the
properties currently served by the existing water system. These easements shall
be prepared and recorded prior to September 15, 1999,

6. The plaintiffs shall complete the process of obtaining a water license
from the State of ldaho, Department of Water Resources. This shall include
providing an accurate property description of the Johnson parcel to the State of
Idaho, Department of Water Resources.

7. Talache Shoreside Cbmmunity Water Users Association, Inc., will
independently obtain and/or the Nashes will transfer existing encroachment permits
to the corporation from the State of ldaho, Department of Lands, and the United
States Army Corps of Engineers.

8. There will be no expansion of the existing water system without the
unanimous vote of the members of the Talache Shoreside Community Water Users
Association, Inc. The condition that expansion of the water system shall only be
had by a unanimous vote shall be incorporated in the bylaws and/or .amended
Articles of Incorporation as may be necessary to effectuate the purpose of these
paragraphs. The amended Articles and bylaws, as to the expansion requirement,
shall not be modified unless by unanimcds member vote.

. Water usage among the members shall be monitored through the -
installation of separate water meters on each property. The cost of installation of
the separate water meters shall be borne by each member separately.

10. Water purif'ication shall .be‘ handled by separately installed units on
each property. The cost of installation of water purification systems shrall be borne
by each member separately.

11. Each member expressly reserves the right to relocate the system’s
water lines on the member's own property. The cost of relocating a water line
shall be borne by the member separately.

12. The parties are bound by obligations of good faith and full disclosure

to implement the terms of this agresméfti oy, vEp

e 9§,
JUDGMENT and ORDER - 3 S 1399



JUDGMENT AND ORDER

.Based on the stipulation of the parties as set forth above, and the Court
being fu"y advised in the premises, the stipulation is in all respects adopted and
approved. The Court Orders that the parties are bound by the obligations of good
faith to abide by the terms of the stipulation and the Court Expressly Orders that
the stipulation shall be enforced by all powers legal and equitable available to the
Court for the enforcement of court orders. NOW, THEREFORE,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does Order,
that the above stipulation is the order ani:i judgment of this Court.

_ ot
DATED this I day of September, 1999.

1s] Moy M. Nmmw

Gary M. Hamanm, District Judge

Presented by:

RAMSDEN & LYONS

Brian T. Watkins

Attorney for Defendant Johnson

Wesoe, Mg
Bl TD

ey 1995
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CLERK’S CERTIFICATE OF MAILING

| hereby certify that on the ‘7 day of September, 1999, | caused to be
served a true and correct copy of the foregoing by U.S. Mail, postage prepaid, and
addressed to the following:

Rachell Johnson Timothy J. Harkins, Esq.
PO Box 0097 : 1301 W. College Avenue
Newman Lake WA 99025 Spokane WA 99201
Mark Mays Michael Black, Esq.

- W. 105 Eight Avenue, Ste 7035 717 W. Sprague, Ste 1600
Spokane WA 88204-2318 Spokane WA 89201
Thomas E. Cooke, Esq. Matthew K. Sanger, Esg.
PO Box 789 422 W, Riverside, Ste 824
Priest River ID 83856 Spokane WA 99201

- R. Wayne Sweney Brian T. Watkins
Lukins & Annis, P.S. RAMSDEN & LYONS
250 Northwest Blvd., Suite 102 P.O. Box 1336
Coeur d'Alene, ID 83814 Coeur d'Alene, ID 83816-1336

Keir and Marguerite Nash
P.O. Box 492
Sagle, ID 83860

CLERK OF THE DISTRICT COURT .

WM?@&M

Deputy Clerk

M’CHOF’LMED
" 2.9 105
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RECEIVED
® ®

RAMSDEN & LYONS
Department of Wats
ATTORNEYS AT LAW rnesaurm
MICHAEL F. RAMSDEN * STREET ADDRESS:
F.O. BOX 1336
MARC A, LYONS * COEUR D'ALENE, 1D
83816-1336 700 IRONWQOD DR,
DOUGLAS 5, MARFICE * SUITE 301
BRIAN T. WATKING * COEUR D'ALENE, ID
TELEFPHONE: (208) 664-5818 831814
RAMI AMARO TELEFAX: (208) 664-5884
E-MAIL: ramlyo@iea.com ALL ATFORNEYS LICENSED IN IDAHO
MICHAEL A EALY * * ALSO LICENSED IN WASHINGTON

JOHN A. CAFFERTY

September 14, 1999

Shelley Walter Keen

State of Ildaho, Department of Water Resources
1301 N. Orchard

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Woater Right No. 96-08857

Dear Mr. Keen_e:

Pursuant to our telephone conference of September 10, 1299, | am
forwarding to you a copy of Rachell Johnson’s property description. It was my
understanding, based upon the settlement agreement with Nash, that he would be
filing an application for amendment prior to the issuance of the water license.

As you know, Rachell Johnson has an interest in the water license based
upon the Findings of Fact and Conclusions of Law in the Final Order. By this letter,
| am formally requesting that the following property description become part of the
amendment of the application. In case the attachment does not make it to your
desk, Rachell Johnson’s property description should read:

A PORTION OF GOVERNMENT LOT 2 IN SECTION 8, TOWNSHIP 55
NORTH, RANGE 1 WEST OF THE BOISE MERIDIAN, BONNER
COUNTY, IDAHO; AND

A PORTION OF GOVERNMENT LOT 1 IN SECTION 7, TOWNSHIP 55
NORTH, RANGE 1 WEST OF THE BOISE MERIDIAN, BONNER
COUNTY, IDAHO, AS PER SAID DEED OF TRUST.

TAX NO. 10 AND 11 OF MEXICO MINE, PARCEL NO. RP
55NO1WO0O8B5660A.

MICROFILME



Shelley Walter Keen
September 14, 1999
Page 2

If you have any questions or need further assistance with regard to Rachell
Johnson's interest in the water right, please call me at {208) 664-5818.

Yours very truly,

. Watkins
BTW/cs

co: Rachell Johnson
Enclosure

MICROFILMES
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De rt of Water Res
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SPACE ABOVE THIS LINE FOR RECORDER'S USE

450254

FULL RECONVEYANCE

FIRST AMERICAN TITLE COMPANY, a Corporation, Trustee under the Deed of Trust executed by

HUSBAND AND WIFE

JACK RONALD JOHNSON AND RACHELL LEE JOHNSON,

JUN 21, 1984

Trustor, and recorded
348

page

County, ldaho, having been requested in writing by the ho
reconvey the estate granted to Trustee under said Deed o
jegally entitled thereto, without warranty, all the estate,

Trust.
DESCRIPTION A

Dated: JULY 29, 1994

STATE OF IDAHO

COUNTY QF ss.

BONNER
on__ JULY 29, 1994

befare me, the undersigned, a Notary Pyblic in and for said

State, personally appeared
LAURFLIE B. WALL

known to me to be the Vice President of the corporation
that executed the within Instrument, and known to me to be
the person who executed the within instrument on behalt of
the corporation therein named, and acknowledged to me
that such corporation executed the same, as such Trustee.

WITNESS my han?:nd official seal.
Signature 4 D

LINDA D. DEETER

Name [Typed or Printed)
8-27-97

My Commigsion Expires:

as Document No. 288045

, of Ofticial Records in the Office of the County Recorder of

MICROFILMED
el 9 199

in Book _132

BONNER

Ider of the obligation secured by said Deed aof Trust, to
i Trust, does hereby reconvey to the persaon or persons

title and interest acquired by Trustee under said Deed of

PORTION OF GOVERNMENT LOT 2 IN SECTION 8, TOWNSHIP 55 NORTH.
RANGE 1 WEST OF THE BOISE _MERIDIAN; BONNER COUNTY, IDAHO: AND

A PORTION OF GOVERNMENT LOT 1 IN SECTION 7, TOWNSHIP 55 NORTH,
RANGE 1 WEST OF THE BOISE MERIDIAN, BONNER COUNTY,
PER SAID DEED OF TRUST.

IDAHO, AS

FIRST AMERICAN TITLE COMPANY

B
?\1: Vice President

(This area tor cfficial seal)

Seinirk Preas, Inc.



State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

Avgust 30, 1999 P OvERNOR
KARL J. DREHER
DIRECTOR
AE KEIR NASH
PO BOX 492
SAGLE ID 83860

RE: Water Right No. 96-08857
Dear Mr, Nash:

As we discussed last week, I am forwarding to you 2 copy of Julie Yarbrough's 6/30/99 letter explaining
that the lapse notice for Permit No. 86-08857 was an error. I have also enclosed an Application for
Amendment form that must be signed and returned to me with the $50.00 statutory filing fee before a water
right license can be issued.

The purpose of the amendment is to clarify that portions of some of the parcels on which water is used are
outside Govt. Lot 2 of Section 8, Township 55 North, Range 1 West, B. M., which was the place of use
* described on Permit No. 86-08857. Other than this item, the field examiner who verified the water use
developed under your permit reported that diversion and use of water had occurred substantially in
accordance with the permit. The source of water, diversion rate, point of diversion, water use, and location
of use (as described by tax parcel) are all in conformance with the permit. The amendment to further clarify
the location of use is not, in my view, inconsistent with approval condition #4 on the permit because it does
not change the lots upon which the use of water is authorized. If you feel it is in your interest, however,
you are welcome to attach consent forms obtained from the various lot owners.

If I do not receive a completed amendment form from you within 30 days, I will recommend the issuance of
a water right license that does not expressly authorize the use of water outside the Govt. Lot 2 of Section 8,
Township 55 North, Range 1 West, B. M. The disclaimer statement associated with the signature on the
amendment form is not statutorily required. Therefore, you may cross it out or replace it with language of
your own before signing the amendment form,

If you have any questions, please contact me at 208-327-7946.
Respectfully,

Nl

Shelley Walter Keen

Water Rights Supervisor
Enclosures

M’CROFH -MED
Cc with Enclosures: Brian Watkins Y
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State of Id‘v .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOYERNOR

KARL J. DREHER
DIRECTOR

- TRANSMITTAL COVER SHEET

FAX NUMBER: (208) 327-7366

pate:  £-J0 39

o B Lhdl, M,ﬁ/

cﬂoq Led_5884
DOCUMENT DESCRIPTION: MM S SN, Gl - 0885 )

COVER SHEET + PAGES

CONTACI‘%Q L&wﬂff IF YOU DO NOT RECEIVE ALL THE PAGES

327~ J94/

THANK YOU!

M\CROF“-MED
nec 24 1939



State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

August 30, 1999 DR VERNOE
KARL J. DREHER
DIRECTOR
AEKEIR NASH
PO BOX 492
SAGLE ID 83860

RE: Water Right No, 96-03857
Dear Mr. Nash:

As we discussed last week, I am forwarding to you a copy of Julie Yarbrough's 6/30/99 letter explaining
that the lapse notice for Permit No. 86-08857 was an error. I have also enclosed an Application for
Amendment form that must be signed and returned to me with the $50.00 statutory filing fee before a water
right license can be issued.

The purpose of the amendment is to clarify that portions of some of the parcels on which water is used are
outside Govt. Lot 2 of Section 8, Township 55 North, Range 1 West, B. M., which was the place of use
described on Permit No. 86-08857. Other than this item, the field examiner who verified the water use
developed under your permit reported that diversion and use of water had occurred substantially in
accordance with the permit. The source of water, diversion rate, point of diversion, water use, and location
of use (as described by tax parcel) are all in conformance with the permit. The amendment to further clarify
the location of use is not, in my view, inconsistent with approval condition #4 on the permit because it does
not change the lots upon which the use of water is authorized. H you feel it is in your interest, however,
you are welcome to attach consent forms obtained from the various lot owners,

If1 do not receive a completed amendment form from you within 30 days, I will recommend the issuance of
a water right license that does not expressly authorize the use of water outside the Govt. Lot 2 of Section 8,
Township 55 North, Range 1 West, B. M. The disclaimer statement associated with the signature on the
amendment form is not statutorily required. Therefore, you may cross it out or replace it with language of
your own before signing the amendment form.

If you have any questions, please contact me at 208-327-7946.

Shelley Walter Keen
Water Rights Supervisor

Respectfully,

Enclosures

Cc with Enclosures; Brian Watkins - FA%x =D
MICROFILMED

\DWRO03'skeenNAMELTRSWASH4.DOC REC 29 1ng

MICROFILMED



— lr
State of Idzi"I, .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERMNOR
KARL J. DREHER
DIRECTOR
June 30, 1999

Arnold Edmond Keir Nash

PO Box 492

Sagle ID 83860

RE: Water Right No. 96-08857
Dear Mr. Nash:

Please disregard the Lapse Notice I mailed to you on June 28, 1999, in
connection with the above referenced water right permit. The permit is in good

standing and was lapsed in error by the department.

If you have any questions regarding the lapse notice, please contact me
directly at (208)327-7953.

Sincerely,
LIE L. YARBROUGH
Administrative Assistant

Water Allocation Bureau

IDWR - Region

0EC 25 1999



State of Ida’o .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR

KARL 1. DREHER
DIRECTOR

June 30, 1999

Amold Edmond Keir Nash
PO Box 492
Sagle 1D 83860

RE: Water Right No. 96-08857
Dear Mr. Nash:
Please disregard the Lapse Notice I mailed to you on June 28, 1999, in
connection with the above referenced water right permit. The permit is in good

standing and was lapsed in error by the department.

If you have any questions regarding the lapse notice, please contact me
directly at (208)327-7953.

Sincerely,
i 2 Yorbon
IE L. YARBROUGH

Administrative Assistant
Water Allocation Bureau

IDWR - Region

M,CRQF_;LMED
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State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

DIRK KEMPTHORNE
GOVERNOR
June 28, 1999 KARL §. DREHER
ARNOLD EDMOND KEIR NASH
PO BOX 492
SAGLE ID 83860

LAPSE NOTICE
RE: Permit No, 96-08857
Dear Permit Holder:

You are hereby notified that under the provisions of Section 42-218a of the Idaho Code, the
above referenced permit has lapsed. No further construction or additional development is authorized
under this permit unless it is reinstated.

On February 28, 1999, the department sent you a Proof Due Notice, by certified mail,
informing you of the need to submit a Proof of Beneficial Use Statement or an Extension of Time.
However, the department has reason to believe that you may not have received the notice as required
by Section 42-2040, Idaho Code.

The permit can be reinstated with no advance in priority if you submit an acceptable proof
of beneficial use statement or extension of time to the department within sixty (60) days of the date
of mailing of this lapse notice. If nothing is received by the department, the permit will be void and
of no further force or effect. ‘

If you have any questions concerning this matter, please contact me directly at
(208)327-7953.

Sincerely,
IE L. YARBROUGH, Administrative Assistant
Water Allocation Bureau

CERTIFICATION OF MAILING

MICROEILMED v cortify that on _G/2.8/48 ——
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MEMORANDUM
DATE: March 26, 1999

TO: Water Right File 96-08848
FROM: Shelley W. Keefi2>

RE: Phone call from Brian Watkins

Today Brian Watkins called to find out why right 96-08848 had not yet been licensed. Itold him
that I have not had an opportunity to work on the file for several months and that, to the best of
my recollection, the delay is caused by the need to get an amendment to describe the Johnson
property as part of the place of use. Mr. Watkins asked me to pursue getting the license issued as
soon as possible.

MICROFILMED
DEC 2 9 1995
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MEMORANDUM
DATE: August 14, 1998

TO: Water Right File 96-08857

FROM: Shelley W. Kee@

RE: Concerns expressed by Professor Nash

Yesterday Keir Nash and I spoke about some concerns he has about the conditions proposed for
License 96-08857 when it is issued. Prof. Nash feels that condition no. 4 of the Amended Final
Order protects against expansion of the water use by explicitly stating that the permit cannot be
amended without consent of the owners of the lands where water is used. He would like similar
language added to condition no. 4 on the license. In addition, he suggested that we elaborate on
conditions 6 & 10 by stating how many homes are associated with each one of the lots. I told him
that we could probably accommodate both suggestions.

MICROFIMED

BEC 2 9 1995
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State of Ida’o .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

August 13, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

A. E. KEIR NASH

PO BOX 492

SAGLE ID 83860-0492

RE: Water Appropriation Permit 96-08857

Dear Professor Nash:

I am returning your letter offering to “withdraw” your “application”. As we discussed this
afternoon, your relinquishment of the entire permit would be in conflict with approval conditions
4 and 6 of the Amended Final Order approving your application, and it was not on the standard
IDWR relinquishment form.

If you have any questions, please contact me at 208-327-7946.
Respectfully,

NN

Shelley Waltet Keen
Water Rights Supervisor

Enclosure

MICROFILME 5
DEC 2 9 1959
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RECEIVFDN
JUN 22 1998
Caparimer = - AICHS

A. E. Keir Nash
1033 N. Ontare Road
Santa Barbara, CA. 93105.

18 June 1998

Shelley Walter Keen

Water Rights Supervisor

Department of Water Resources, State of Idaho
1301 North Orchard Street,

P.O. Box 83720

Boise, ID. 83720--0098

RE: Water Right No. 96-08857 at Talache, Lake Pend Oreille, Bonner County, Idaho.
Dear Mr. Keen:

Thank you for your letter of 11 May and our follow-up conversation. As per that conversation I
understand I am at liberty to withdraw my application for Water Right No. 96-08857. I therefore
withdraw this application.

Please note that my current postal address is:
Professor A. E. Keir Nash
1033 North Ontare Rd.
Santa Barbara, CA. 93105.

SiEcerely zours, NL L

A. E. Keir Nash
Professor Emeritus, University of California

MICROFILMEL



MEMORANDUM
DATE: August4, 1998

TO:  Water Right File 96-08857
FROM: Shelley W. Keer(2¥

RE: Conversation with Brian Watkins

This morning I returned a phone call from Brian Watkins, attorney for Jack and Rachell Johnson.
Mr, Watkins asked me to fax him a copy of the amended final order and recent correspondence
between Keir Nash and me. Mr. Watkins also expressed his clients’ interest in doing whatever is
necessary to see that a license is issued.

Phone: 208-664-5818
Fax: 208-664-5884

MJCHOFFLMED
nee 24 1999
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State of Idas .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

May 11, 1998 GOVERNOR

KARL J. DREHER
DIRECTOR

A E KEIR NASH
PO BOX 492

SAGLE ID §§3}5'-%492

RE: Water Right No. 96-08857
Dear Mr. Nash:

Thank you for your letter describing your concerns about my request that you amend water
appropriation permit 96-08857. I am writing to respond to the issues raised in your letter.

The Director of IDWR takes water right compliance matters very seriously, regardless of where in
Idaho the water use occurs. To paraphrase a statement from §42-101, Idako Code, the orderly
and economical use of the public waters is essential to the prosperity of the state. Without your
water right filing, you and the other water users on your system would be without the protection
afforded by a water right. You would also be in conflict with the provisions of §42-201, Idaho
Code, which states the requirement that the use of the public waters shall be in accordance with
Idaho law. For these reasons, you may wish to reconsider your offer to relinquish your permit.

The field examiner who verified the water use developed under your permit reported that
diversion and use of water had occurred substantially in accordance with your permit. The source
of water, diversion rate, point of diversion, water use, and location of use (as described by tax
parcel) are all in conformance with the permit. The examiner recommended the amendment
simply to clarify that portions of some of the parcels on which water is used are outside Gowt.
Lot 2 of Section 8, Township 55 North, Range 1 West, B. M. (A copy of the examiner’s map is
enclosed for your reference.) The amendment to further clarify the location of use is not, in my
view, inconsistent with approval condition #4 on the permit because it does not change the lots
upon which the use of water is authorized. If you feel it is in your interest, however, you are
welcome to attach consent forms obtained from the various lot owners. The disclaimer statement
associated with the signature on the amendment form is not statutorily required. Therefore, you
may cross it out or replace it with language of your own before signing the amendment form.

In response to your concerns about a “pirate spur line”, T can say that while IDWR cannot resolve
physical trespass issues, IDWR has the statutory authority to address unauthorized uses of water.
Questions or complaints about an unauthorized use of water should be directed to Bob Haynes,
IDWR’s regional manager in Coeur D’ Alene.

M!CROFILMED
ber
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A. E. Keir Nash
May 11, 1998
Page 2

Amending permit 96-08857 will clear the way for issuance of a water right license that accurately
describes the beneficial use of water developed under the permit. Changes to the water use after
the field examination can be addressed via the transfer provision of §42-222, Idaho Code. If all or
part of the use authorized by the licensed water right is discontinued, the forfeiture provisions of
Section 42-222(2), Idaho Code, will apply. In fact, the Idaho Supreme Court recently issued an
opinion upholding the concept of partial forfeiture of a water right.

In summary, I requested that you amend your permit to further clarify the location of the water
use that was developed under the permit. Completing the amendment form, with or without the
disclaimer statement, will clear the way for the issuance of a license that will accurately
benchmark the parameters of the water right. The existence of a water right license will avoid the
need for IDWR to consider an enforcement action under the provisions of §§42-350 to 42-352,
ldaho Code. Changes to the water use after the right is licensed can be addressed by filing a
water right transfer application.

I have enclosed another copy of the amendment form for you. Please complete the form and
return it to me with the $50.00 amendment fee within 30 days. If I do not receive a response
from you within 30 days, I will recommend the issuance of a water right license that does not
expressly authorize the use of water outside the Govt. Lot 2 of Section 8, Township 55 North,
Range 1 West, B. M.

If you have any questions, please contact me at 208-327-7946,

Respectfully,

Shelley Walter®Keen

Water Rights Supervisor
Enclosures

C: Bob Haynes, IDWR Northern Region

"EC 29 gy,
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A. E. Keir Nash
P. O. Box 492
Sagle, ID. 83860

Department of Water Resources

30 April 1998
Shelley W. Keen, Water Rights Supervisor
Department of Water Resources, State of Idaho
1301 North Orchard Street, P. O. Box 83720
Boise, ID. §3720-0098.

RE: REVIEW OF WATER RIGHT PERMIT NO. 96-08857 PRIOR TO LICENSE and
YOUR 21 APRIL LETTER TO ME

Dear Mr. Keen:

Following our helpful conversation of last week, on 26 April my attorney [R. Wayne Sweney
of Lukins and Annis], the regional vice president of my title insurance company [Arlen Taylor
of the Salt Lake City office of Stewart Title Guaranty (Ft. Worth)], and I met in Coeur
d'Alene to consider the implications of my signing the statement at the bottom of the

APPLICATION FOR AMENDMENT FOR LICENSING PURPOSES you enclosed with your letter:
"Permit holder asserts that no one will be injured by such change

and that such change will be made at permit heolder's own risk.
"Signed at__ , this _ day of _ , 1% . Signature

We concluded that I cannot sign said amendment for the following reasons.

Reason #1. In the late summer of 1995, sometime after a June 14 conference chaired by
Northern Regional Director Robert Haynes about 5 protests to your department's issuing the
water right as then applied for, my then attorney (and now Judge) Charles Hosack followed
some advice by Mr. Haynes as to how to proceed ahead and sent the enclosed 13 September
1995 letter to all other current users of these illegal waterworks (because unpermitted since
construction in 1980 and remaining unpermitted despite new pipeline's installation in 1990-
91). See particularly Hosack's last sentence on page 1. Hosack, polling users' preferences,
made it clear that this was permissive use inasmuch as no recorded easements existed across
my riparian property, Lot 1 Less Tax 1, Block 5, Talache Village. The signators of the
attached voting questionnaire were thus aware of the terms on which Nashes were willing to
apply on their behalf. As such, the application went ahead and was issued following a hearing
chaired by Norman Young on September 19, 1995. Recently, however, two of the users have
abrogated that agreement by filing counterclaims (seemingly) mysteriously asserting the
waier right gives them an easement across niy property in an ongoing Quiet Title suit of my
Talache property parcels. Under those circumstances I cannot sensibly assume liability for
signing your Amendment form.

Reason #2, Even as corrected, your APPLICATION FOR AMENDMENT bears little resemblance
to the changing actual use of the water insofar as I can find it out. It's not your fault. Rather
the users seem to keep changing their using habits. As far as I can determine, 3 of the
original 8 lots are no longer on the system and are now using a well, and the owners of

MICROFILMED
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another using lot think it unreasonable for me to object to adding a new lot to the pipelines.
This is the very lot that appeared in an early version of the application but was deleted on
objection by still other users. All this despite Condition of Approval 6 in your amendment.
And despite Order No. 4 in the Amended Final Order of 14 Dec 1995: "Upon issuance, this
permit becomes appurtenant to the land described in Finding of Fact No. 1 and cannot be
amended without the consent of the owners of those lands."

Reason #3. Condition of Approval No. 7 in the Amendment Application states "This right
does not grant a right-of~way or easement across the lands of any person or entity and does
not authorize the right holder to trespass on the property of others to maintain or operate a
system." This is the same as No. 3 in the December 1995 Final Order and should be familiar
to all users. However, two related problems have emerged. First, in July 1994 a third party
not on the system (and one of the protestants) attached to the service line running from the
main to one of the user cabins a "pirate spur line" leading across said protestant's property to
another property she soon after sold to still another party. Because the attachment is on the
protestant's property 1t is impossible for Nashes to secure the removal of that attachment.
Two, beginning this Fall various mysterious objects began to appear attached to the Nashes'
dock and near to where the waterpipes come up out of the lakebed floor — e.g., an elaborate
yellow rope hangman's noose. Perhaps your final order should have contained some more
explicit language about no trespassing to attach nooses and/or maﬁa—li}ke concrete-shoes.

Reason #4. Finally, it appears to me that, as recently functioning, the waterpipelines have
gone not only out of where 1 thought we were originally applying for — lots on 55 01W
Section 8, NWSW quarter-quarter -- into Section 7, SENE quarter-quarter but also onto the
NWNW quarter-quarter of Section 8 and perhaps onto the NENE of Section 7. I may be
wrong about this, but that's what it looks like -- unless it is true that the 3 parcels mentioned
earlier really did go off the water pipelines from the fake onto a well.

This whole business seems oui of control to me. Any efforts I make to try to get people to
observe the limitations and conditions of the permit seem to go unheeded. I get no
encouragement about trying to legalize the encroachments with Idaho Lands and the Corps
of Engineers. Not a cent of anyone else's money has gone into backing my efforts to legalize
the system. Or I just get dressed down for bothering users about the issues. Hence, on
advice of the title insurance company vice president and my attorney, I am requesting to
withdraw entirely my application for any water rights for myself or for others under No. 96-
08857. ¥ you think that inadvisable, please let me know. Some of these other users have
been opposed to legalizing much of the way along. They apparently believe the jurisdiction
of your department doesn't reach as far north as Bonner County. Are they right?

Sirggd ,
(A P
A. E. Keir Nash, Professor Emeritus
University of California
P S. Feel free to contact either Vice President Arlen Taylor at 1-800-834-6617, or Attorney

Wayne Sweney at 208-666-4101, whom 1 "cc.”.
MlGBOFiLMED
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MEMORANDUM
DATE: April 27, 1998

TO: Water Right File 96-08857
FROM: Shelley W, Keenép

RE: Call from Amold E. K. Nash

On April 24, 1998, Arnold E. K Nash called in response to my amendment request. He told me
that due to some ongoing litigation occurring in his subdivision, he is not sure how he wants to
proceed at this time. He asked for 10 days to consult with his attorney. I agreed to wait.

Mr. Nash also told me that some of the parcel descriptions (see condition no. 6) have changed.

For example, Lot 1 less Tax 1 is now Lot 2A. Furthermore, the home in the parcel owned by the
Gays is now served by a well, possibly eliminating the need for the amendment.

O .
Y02 9 1999
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State of Ida' .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

. PHILIP E. BATT
Aprrll 21, 1998 : GOVERNOR

KARL J. DREHER
DIRECTOR
ARNOLD EDMUND KEIR NASH '
MARGUERITE B R NASH
PO BOX 492
SAGLE ID 83860-0492

RE: WATER RIGHT NO. 96-08857
Dear Permit Holder(s):

The Department of Water Resources is reviewing the permit
referenced above prior to issuing a water right license. By
issuing a license, the Department confirms that a water right has
been established in compliance with the terms of the permit. The
examiner who verified your water use reported that your place(s)
of use is in a location other than what was described on your
permit. Therefore, before a license can be issued, the permit
must be amended to depict your water right as it was actually
developed.

The enclosed Application for Amendment form depicts the place(s)
of use and other information as it will appear on the license
when it is issued. Please review the amendment form carefully.
If you concur with the information presented, please sign the
form and return it with the $50.00 filing fee within 14 days.

Also, please note that some of the proposed conditions of
approval and remarks may be modified upon further administrative
review.

If you do not concur, or if you have any questions about this
information, please contact me as soon as possible. My telephone
number is (208)327-7946.

Sincerely,

}&M\,\ﬁd & Koonn

Shelley ; Keen

Water Rights Supervisor

SK:klt

Enclosure

MICROFILMED
DEC 2 9 1999
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September 18, 1995

Charles W. Hosmack

Attorney at Law

250 Northwest Boulevard
Suite 102

Coeur d'Alene, Idaho 33814

RE: A. E. Keir Nash
Water Application

Déar Mr., Hosack:

1 include herein my written response regarding my willingness to
participate in this appllcatlcn. I have previously faxed to you
the sume information and this is merely the hard copy of same.

Very truly yoursg,

o ' IMOTH? ARKINS

TJH:th
encl-

MICROFILMED



09/18/95

Y

589 455 5714

10:26 500456 5714
‘; SPOKANE SUPER ci \ @003

TALACHE SHORESIDE WATER WITHDRAWAL APPLICATION
INDICATION OF USERS' YPREFERENCES
IN CONJUNCTION WITH 19 SEPT 95 HEARING
(Please fill out and return promptly to Charles Hosack, Attotney-at-Law
Luking and Annis, Suite 102, 250 Northwest Blvd,
Coeur d Alene, TD. 83814-2971.)

SECTION 1 - TO BE FILLED QUT IF YOU WISH TO CONTINUE TO BE INCLUDED, AS PER
FEBRUARY & MARCH 1995 CORRESPONDENCE BETWEEN TiM HARKING & KEIR NASH,
IN THE MARCH 31, 1995 WATER WITHORAWAL RIGHTS APPLICATION, #96-08857,
TO THE IDAHO DEPARTMENT OF WATER RESOURCES

Tax gwirf 2 RPSSN01wWo L6 P04
UWc the unders:gned, now own Lot(s)/Parcel(s) _
situated wholly or partially in Government Lot 2, Section 8, Township 55 North, Range 1 West, Boise
Meridian, Bonner County, idaho, I/We believe that this property has de facto received watet from the
waterling withdrawing from Lake Pend Qreille across Lot 1, Block 5, Talache Landing for at least 5

consecutive years, though Iwe have not neecssanly owned lhe lo{{s}lpaxcel(s) for all this time,

This prope

t0 me/us as if it had a valid right so touthdmwwater

1/We prefer, and authorize, Margucrite Bourazd Mash and A E. Kcir Nash fo continue to
include the aforelisted property in the application originally submitted March 3§, 1995, and pumbered
96-08857, to the Idaho Department of Water Resources in order to secure to mc/us from that depariment
the right Tawiully to withdraw water from Luke Pend Oreillc via that watctling 10 be used for domestic,

gardening, and fire-prevention purpases on the aforesaid lot(s)/parcel(s).

ajlwﬁ%t\ %ﬁ?ém%fm Yiehr

Narme(s) and Date(s)

em——s

SECTION 2 —- TO BE FILLED OUT IF YOU WISH NOT TQ CONTINUE TQ BE INCLUDED
IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS APPLICATION, #96-08857,
TO THE IDAHO DEPARTMENT QF WATER RESOURCES

I'We, the undersigned, now own Lot(s)/Parceci(s)
situated wholly or partially in Government Lot 2, Section 8, Township 55 North, Range 1 West, Bmse
Meridian, Bonner County, Idaha. 'We belicve that this property has de facto received water from the
waterline withdrawing from Lake Pend Oreille across Lot 1, Block §, Talache Landing for at least 5
conseculive years, though U/we have not ncoessarily owned the lot(s)¥parcel(s) for all this time,

This property was / was not Iplease sitcle comvect amswer & eross out incorrect onie] sold to mefus as
if it had a valid right so to withdraw water.

L'We prefer that Marguerite Bouraad Nash and A. E. Keir Nash delete the aforelisted property
from the application originally submiticd March 31, 1995 to lhwe Tduho Depuriment of Water Resources,
and mumbered 96-08857, in-order 1o secure to mefus from thal department the right lawfally to
withdraw watcr from Lake Pend Orsifle via that watertine to b used for dumesuc gardening, and fire-
prevenlion purposes on the aforesaid lot(s)/parcel(s).

Name(s) and Date(s)

MICROFILMED
45073 1999
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From : ONE STOP Fax SERUICE.*} PHONE MNo. : S@9 226 aa@ Sep. 18 1995 12:14PM Poi

TALACUE SHORESIDE WATER WITHDRAWAL APPLICATION

INDICATION OF USERS' PREFERENCES
IN CONJUNCTION WITH 19 SEPT 98 HEARING
(Pleas< fill out and 1eturn prompily to Charles Hosack, Attorney-at.) .aw
Lukins und Annis, Suite 102, 250 Northwest Bhvd.
Cocur d'Aleng, TD. 83814.2971))

SECTION 1 ~ TOBE FILLED OUT IF YOU WISH TO CONTINUE TO BE INCLUDED, AS PFR
FERRUARY & MARCH 1995 CORRESPONDENCE BETWITN TiM TIARKING & KEIR NASH,

INTHE MARCI1 31, 1995 WATER WITHDRAWAL RIGIHTS APPLICATION, #96-08857,
10O 'THE IDAHO DEPARTMENT OF WATER RESOURCES

¥We, the undersigued, now own Lot(s)/Marcel(s) 7519 gatal T OBE TN OYSE LOA
siluated wholly or partially in Government Lot 2, Scution 8, Townshid 55 Morth, Range 1 Wosl, Boise
- Meridian, Bonnet County, Iduhy, 1/We belicve that this property lias da faclo received water from the
waterline withdrawing front Lake Pond Oreille across Lot 1, Rlack 5, Talache Landing fur 2l lcast §
-onseSutive years, though 1/we have not neccesarily owned the iot(s)parcel(s) for all this Gme.
This properyy wasy weesset-{ploase virgle corroot umswer & woss qut incorteot one] vold
{0 1/ues ans i It had VA right vo 1w withdraw water,

VWe prefer, and suthorize, Marguerite Bouraad Nash and A K. Ken Nash to continue to
include the aforelisted property in the applicution originaily submiticd March 31, 1995, and mumbored
Yo-08857, 10 the Tdaho Departinemt of Water Resoutees i order t0 scoure o m/us liom that depariment
the right Tawlully to withdraw water from 1.ske Fend Oreillc viu that watctling (o be used for domostic,

i purposcs on the alvwesaid lot(s)parcel(s).

= ame(s) and Date(s) = =
el P 5 E5

e
Typed + RIYTTY

SECTION 2 -- TO BE FILLED OUT IF YOU WISH NOT TO CONTINUE 10 BE INCLUDED

IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS APPLICATION, #96-08857,
1O 'THLE IDAHO DEPARTMENT OF WATER RESOURCES

YWe, the undersigned, now own Lot(s)/Parcel(s) _ .
sitnated wholly or partiully in Government Lot 2, Section 8, Township 55 Norih, Range | Wesl, Boisc
Meridian, Bonter County, Ydaho, VW belicve that 1his properly bas do faclo rovcived water from the
walerline withdrawing from Lake Fend Oreille ucross Lot 1, Bleck 3, Talache Landing for at 1oast §
consecutive years, though L'we have not necessarlly owned the low(s)purcel(s) for all {his time,

This prupeity was / was not [plenss cirele comrect anewey & cruys vt incorrect one] sold 1o mefus ot
i it had & valid right so to withdraw wator,

I/We prefer that Murguerite Bouraad Nash :and A. B, Keir Nush delete the aforelisted praperty
from the application origitaily submitted March 31, 1995 1o the Idaho Depariment of Water Resonrees,
and numbered 96-08857, in ordor (o sBoure 10 mofus Lrom Gt department the right lawfully 10
withdruw water from Luko Fend Oreillc via that wittering (v be used for domestic, gardening, and fire.
prevention parpiscs ou the wlocsaid lot(sy/ parcel(s).

Name{s) and Datels)

MICROFILMED)
UEL 2 3 1999



CERTIFICATE OF MAILING

I hereby certify that on the / é day of December, 1995, T mailed a true and correct
copy of the Amended Final Order, postage prepaid, to:

Amold Edmund Keir Nash
Marguerite B. R. Nash

1033 North Ontare Road

Santa Barbara, California 93105

Jack R. and Rachell L. Johnson
P. 0. Box 97

Newman Lake, Washington 99025

Sidney Danyow
P. O. Box 4095
Coos Bay, Oregon 97420

Deborah S. and Robert S§. Cahn
P. O. Box 47
Philo, California 95466

Dan Deshon
517 South 1st Avenue
Sandpoint, Idaho 83864

Frances L. Swanson
P. O Box 104
Talache Beach
Sagle, Idaho 83860

Arnold Edmund Keir Nash
Marguerite B. R. Nash

P. 0. Box 492

Sagle, Idaho 83860

g2 D Zley,

L FLECK
Adm1n1strat1ve Secretary

AMENDED FINAL ORDER,
Page 6
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*Edward P. Weoe LAW OFFICES Spokene Office
Chadles W. Homack ‘ 3600 Washington Trust Finsocel Ceoter
R. Wayne Sweocy TIT West Sprague Avesie
Sidocy B Smith Spokane, Waahington 992040466
ooy . 5o LUKINS & ANNIS bingon 00100t
Edward W. Kok .
*Mischelic R. Pulgham A PROFESSIONAL SERVICE CORPORATION ) Moscs Lake Olfice
Dawn B Aflson - 1000 West oy Screet
Mises Lake, Washington 96857
Of Counuel 250 Nocthwest Boulevard, Suite 102, Coeur d'Alene, Kaho 838142971 Phooe (509) 765419
James M. Boglsh - Pbooe (206) 6670517 & PAX (208) 6644125
*Admitted in Idaho and Washington

September 13, 1995

TO CURRENT SYSTEM USERS:

Jack and Rachell Johnson
P.0. Box 97
Newman Lake, Washington 99025

Mark and Paula Mays
E. 3306 Donora Court
Spokane, WA 99223

Mr. and Mrs. Timothy J. Harkins
Mr. and Mrs. Matt Sanger

West 1304 College

Spokane, WA 99201-2013

David and Elizabeth Gay
P.0. Box 809
Spirit Lake, ID 83869

Re: Application for Water Withdrawal Rights -
Mr. and Mrs. A.E. Keir Nash

Dear Mr. and Mrs. David Gay:

The Idaho Department of Water Resources has scheduled a
hearing on September 19, 1995, regarding the application of Keir
Nash for water withdrawal rights. The Department, at an informal
conference which I attended on June 14, 1995, indicated that the
purpose of the application would be limited to permit existing
use, and that the Department of Water Resources would not address
the right of one party to cross another's riparian property to
withdraw water from Lake Pend O'Reille. Director Haynes
suggested that the Nashes choose gither to modify the application
so as to include only their own Talache properties or, after
polling other long-term users regarding their prefqéences, to
continue to include only those who still so wa

\C
M _— P

- g

‘:‘_B 21; PR
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September 13, 1995
Page 2

During the process of legalizing the water withdrawal onto
Nashes' property (Talache Village, block 5, bloc 1, Less Tax 1)
via a pipeline which was installed in the winter of 19%0-1991
prior to Nashes' October 1992 property purchase, the Nashes bhave
permitted nearby property owners with service lines already
attached to this pipeline by the time of the Nashes' purchase to
continue drawing water through it. If you wish to participate in
the withdrawal's legalization and to continue this permissive
use, please indicate that you would like to be included by
filling out Section 1 on the enclosed form entitled Indication of
Users' Preferences. The Nashes will assume that you do not wish
to be included within the application if we do not hear from you
in advance of the September 19 hearing date.

Very truly yours,

e
C{x_,(;(: FAr
CHARLES W. HOSACK

CWH:bd
Encleosures

L0903bdj.cwt-091395 | ENOHOFmMED
aer 29 1999



WROTAYNP [DAHO DEPARTMEKRT OF WATER RESOURCES DATE: 04/21/98
No. L96-08857 WATER RIGHT PROFILE REPORT PAGE: 1
OWNER PRICRITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE ‘ FROM T0 RATE VOLUME
C ARNOLD EDMUND KEIR NASH 03/31/1995 [RRIGATION 03715 11715 0.070 CFs 7.20 AFA
C MARGUERITE B R NASH DOMESTIC 01/0% 12/31 0.120 CFS 4.20 AFA
POBOX 492 . ssoc-cssssss mssssssssnes
SAGLE 1D 83850-0492 TOTAL DIVERSION: 0.120 CFs 11.40 AFA

(208) 263-0765

Water Source: PEND OREILLE LAKE Tributary to: PEND OREILLE RIVER Stage: LICENSE
Point(s) of Diversion Capacity: 0.120 CFs
Point(s) of Biversion: T55N ROIW SO8 Lot 02¢ NWSW) BONNER County

Place of use Legal Description for: IRRIGATION
NE NuW SW SE
NENE NWNE SWNE SEME : MNENW NWNW SWHW SENW : NESW NWSW SWSW SESW : NESE NWSE SWSE SESE

T R 8 :LtAcLtAcLltAc Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : SUM
SSN 01W 7 : A 0 : : D1-.4 : 0.5
SSN 01W B : 2 : 02-01 : : 1.9

TOTAL ACRES 2.4

Place of use location for DOMESTIC is the same location as described for: IRRIGATION
Pou County: BONNER

Other Water Rights with Same Point(s) of Diversion with Stage (Includes All Sources):
96-08360 95-D8ALE 26-08854 96-08857 96-08904

Other Water Rights Listing Overlapping Place(s) of use:
96-08857

Conditions of Approval:
R&66 - This right when combined with all other rights shall provide no
- more than .03 cfs per acre nor more than 3.0 afa per acre at the
- field headgate for irrigation of the lands above.

Remarks: GEN  This right does not authorize the use of water on properties
other than the following: Lot 1 less Tax 1; Tax 25 and 30;
Tax 8; Tex 6; Tex 37, 38, 39; and Tax 10 and 11 also known as
RP 5S5NO1W0B5660 A,
This right does not grant a right-of-way or easement across the
lands of any person or entity and does not authorize the right
holder to trespass on the property of others to mgintain or
operate the system.
This right does not constitute approval of any other agency
for the maintenance or operation of the system,
This right does not serve to vest in the right holder sole



WRO749NP
Na. L96-08857

IDAHO DEPARTMENT OF WATER RESOURCES DATE:
WATER RIGHT PROFILE REPORT PAGE:

04721798
2

Remarks:

Dates:

Misc:

Comments:

Audit:

ownership of the water right or of the existing delivery
system.

Domestic use is for 7 homes and does not include lawn, garden,
landscape, or other types of irrigation.

App. Received: 03/31/1995 Priority Date: 0373171995
Proof Due Date: 1270171996 Proof Made Date: 1072871996
Exam Made Date: 0B/25/1997 Exem Sent to $.0.: 01/23/1998
Licensed Date:

Water District Number: Field Exam Fee: R (Received)

Date: 04/10/1995 User-1D: DBALL Subject: DIVERSION DESCRIPTION
45 gpm Goulde 5 hp single phase submersible pump.

1-172 inch 200 k polypipe under lLake bottom & seawall on Lot 1,
Block 5, with 7 outlets.

Chlorinater pump and pressure tanks.

4% main from Lot 1 to pressure tank.

Date: 10/28/1996 User-ID: PHARRELL Subject: Proof of Beneficial Use Rcvd
Proof of Beneficial Use Rcvd

04/20/98 SCURTIS



WRO7SONP . IDARO DEPARTMENT OF WATER RESOURCES I DATE: 04/21/98
{oD-12) PLACE OF USE 1/4 1/4 COMPARISON REPORT PAGE: 1

(WATER RIGHT NUMBERS THAT BEGIN WITH AN **’ ARE ADJUDICATION CLAIMS)
(QUARTER-QUARTERS WITH A 2’ HAVE DIFFERENT ACREAGE AMOUNTS--CHECK THE DATA BASE RECORDS)

NE NW SW SE
NE NW SW SE NE NW SW SE NE NW SW SE NE NW SW SE
WR-NUMBER SOURCE Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac Lt Ac  SUM
L9608857 T55K ROMW S 7 PEND OREILLE LAKE
: 0 : = 01-0 :

NO MATCHES FOR THIS POU IN AJ-POU
NO MATCHING IRRIGATION RIGHTS WERE FOUND FOR THIS POU
NO MAPPING INFO AVAILABLE

L9608857 TS5N RO1W S 8 PEND OREILLE LAKE

: : Q : 02-01 : : 1

NO MATCHES FOR THIS PCU IN AJ-POU
9602150  FISH CREEK : H 062-01 : : : 1
9508046  GROUNDWATE = ' 02-02 : : : 2
9668857  PEND OREIL : : : 02-0&4 H : 4

NO MAPPING INFQ AVAILABLE



MEMORANDUM

TO: File 96-08857
FROM: Sharla
DATE: April 21, 1998

RE: Licensing Recommendation Adjustments

The adjustments to licensing recommendations for Permit No. 96-08857 are as follows:

C: DIVERSION AND DELIVERY SYSTEM
2. Place(s) of Use:
T55N, R1W, S7 - SENE (0.1 acre), NESE (0.5 acres)
S8 - NWSW (1.2 acres), SWNW (0.2 acres)
TOTAL 2.4 acres

The examiner recommended licensing of all four acres permitted but did not indicate the
distribution of the acres. Using the lot dimensions from the map, the total of all the tracts
covered under this right is only ~2.4 acres; allowing that many acres is generous, with
little consideration of home size, driveways, etc. The distribution of the acres was
determined using the topo map.

Examiner; David Pagel
Exam Date: August 25, 1997 MICROFILMED

BEC 2 ¢ j00q



LICENSE REVIEW CHECKLIST

PERMIT NO. Q(a 00887 DATE M REVIEWER: SHARLA

Change/OK
NAME
Address

SOURCE Z Does change clarifiy orig. intended source? If no, Void permit

POINT OF DIV % _ Change {Para P39 - gov P40/P47) _ Add (P45/P42)

W32 (muliiple in ¥4%4)
W36 (overlap)
W59 (subd. desc)

Overlaps: Right(s):
File reviewed __ Profile reports printed

PLACE OF USE _Change (P41 - gov P43/P4T7) p{@ddu)

W60 (subd. desc) 3} h\ﬂ(}w

W27 (ppu acre limit)
/B Dy
Overiaps: Right(s): D2 4‘

File reviewed ___  Profile reports printed .
“o—“ﬁﬁﬂ:ﬁ"; 2 TR
Nwsh =22 1.9

RATE OF DIV g ;
Permitted Rate * 2 cfs " NESE l—‘g—— &
Fee limit A0 s 50% 4eNE - %@ _;ﬂ%ﬁf
Measured — ¢fs o
Theoretical AL cfs 'M
Recommended Total Div Rate _ { 2. cfs 9{&4 A Nm
A | NEE
WATER USES &!ﬂ 5.0.7.2 o7 | ol
fs 02 X£3 af Irrig - overlap (R58-R61, R62-R65.Rﬂ) ’ G rhbu
12 cfs "X lp=a 7 supp. gw (WB7/065/079) BW\V i
l cfs af overlap spec. combined rts (W35) W
cfs af <1acre 1) ”; 4,
ofs  ; af Domestic (wm@womom ’
TOTALS A ofs |4 af  Power (W42 or WA3/025/027/R22 or R23)

! Fish (042) Fire (O77) Wtr Quality (081/R07)

Flow rate\a 2 cfs Xzb gdays X1.98= 869 : { af

REMARKS f)/’?i u)ﬁb -
- &QCLMY\ATMVL&J

ADD'L CONDITIONS Watermaster Control WD#
' GW Measurement/Measuring Device
""" Others  Trust (052/R55 - remaove 051) Non-trust (048/049)
Advance Priority ___yes _V_/__ no SRBA Claim Adjust Memo %Q/EA"&W6

Amend letters’ J 28
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Form 219 . ) . .

6/92 '
STATE OF IDAHO RECEIVED

DEPARTMENT OF WATER RESQURCES
BENEFICIAL USE FIELD REPORT JAN 2 7 1338
Department of Water Resources

A. GENERAL INFORMATION PermitNo. 76 -0 &5

1. Owner: dmo(ﬂ Edmond) Keir ﬁ/asﬂl k@?ﬂ!ﬂk RR Mast Phone No. (208) <63~ a%65

Current Address: _ R0, Thx 492 &%Zg Tehalis 23560 - 0y92
2. Accompanied by: feir  arsuerls Mook [huid, £lgabef Gay  EXAM DATE: £-325-97

Address: ol Phone No.

Relationship to Permit Holder: Bty . O ~ONErS
Il

3. Source:  Riadl Ore [le Lote tributary to M Oceille Bser

B. OVERLAP REVIEW

1. Other water rights with the same place of use:
2. Other water rights with the same point of diversion: 96- 08760  94-0g848 94 - OF¥SY % -og904
[ J

/

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

ident | Gov't
- No. Lot Ya | ¥ | Va } Sec. | Twp. | Rge. County | Method of Determination/Remarks

02 Nwlsw) ok |55 |oiw | bowwer | us6S 1.5 Quad.

2. Place(s) of Use: ‘ indicate Method of Determination
T™WP | RGE| SEC

Totals

1550 |01 W

550 ot w

'
4
550 o) w| 7
Sswlotw | 77

JEL 29 1999



3. Delivery System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch size/pipe L.d. as applicable.

i i i 3
o B 1 i
L~ :

g

ey

//,

\ BN
NEe s

H ]
y !
<] !
g R i | 7o =
A h % !L
[ 1T e R
q o (r) &J * !
v i eter E .
1 i ] H
| § N DD s i
T H +' H '
Diter / KD
I N 4 %J. Oreille
/ i Lafke
/ ------
i i i /
L i H
Scels: 7 - N@ .
____ Copy of USGS CQuadrange Atachad Showing location(s) of ___ Aerial Photo Attached _____ Photo of Diversion and System Attached
poinl(s) of diversion and place(s) of use (required). {required for irigation of 10+ acres)
4.
Well or Diversion Pump Serial No. or
Identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size
Gould e 5 Submers; b e
*Code o conrespond with No. on map and aenial pholo
D. FLOW MEASUREMENTS
1.
Measurement Equipment Type Make Model No. Serial No. | Size Calib. Date
2. Measurements:
MICROFILMED

9EC 2 9 1999
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E. NARRATIVE/REMARKS/COMMENTS

A5 Hp gump Serves  fiie (5) 2 i ]ﬁ% bames.  QF The Tide This ggg in
bas Fled o mobile home was focated om The oy preferty (1-33) . Tt is Aot

There mow, The pipewerK to Fhs lot ¢ sHII There , There s a(_&/)gww&

5 fot T-37,

Z_hove wcluded a map That I have obitaimed fiom foir Aadh wihich Fhows
that pars of [ofs TS7 738 alT39 oumed by Davd ad £(3abeTh Gry <xTond
ede 5 S N Ser. 8 . WESE See 1 o) SENE S 1. T have ucted

that o /iconsing amordmest s rccommeuﬂ&ﬂ . T Aave ohsa ,s.mj Jhis _rgsap wik
Wi AMash ool Hr. Gay.

TarT_of he pm't)or‘f;u ouwel) 5{1/ Jack Tohuvson (50?) 226-3360 /s alss léCQJL(L
g ME SE see. V7. Q#mﬁ % Coatact Mr. Tokwsonw Aave feew iamSuccosstul _

Have conditions of permit approval been met? v yes ___no

MICROFILMED
1EC 2 9 1999



F. FLOW CALCULATIONS
Measured Method:

See. Theorehinl

X Additional Computation Sheets Attached

G. VOLUME CALCULATIONS
1. Volume Calculations for Irrigation:

V., = {Acres Irrigated) x (Imigation Requirement) = Y« 3.0 = /2

-

Von = [Diversion Rate {cfs)] x (Days in Irrigation Season) x 1.9835 = ,,2 x 2¥Y5 X (4 F35 = 55 2

2. Volume Caltculations for Other Uses:
fQere fect (Dcmes‘ﬁc) = 1 Aam@- X . bafa © 4.2 afg

~ H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of Use Rate of Diversion Annual Volume
‘ From To Q (cfs) V (afa)
Terigaliin 03/i5 ufis 12 /2 afa
Dameste ol /ol /31 IR 4.2af
Totals: .12 /4.2 ok
2. Recommended Amendments
___Change P.D. as reflected above ___ Add P.D. as reflected above __ None
___Change P.U. as reflected above _x_Add P.U. as reflected above __ Other
I. AUTHENTICATION
Field Examiner's Name _M_éz/ Date & A4'7-9%7
Reviewer Date SEAL o
nME
M\CROF -
er 13 B




THEORETICAL PUMP EFFICIENCY CALCULATIONS
FILE: 96-08857, NASH

DATE: 26-AUG=97
COMPLETE BY: D. PAGEL

HORSEPOWER = 5

PUMP EFFICIENCY = 70%
DYNAMIC LIFT = 150 FEET
SYSTEM PRESSURE = 45 PSI

QUANITY = 0.12 CFS

MICROFI_MED
BEC 2 g 1999
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ANALYSIS SHEET .
FOR
PROOF OF BENEFICIAL USE

Permit No. A{y - OBE T Reviewed b; \ Date |i -/t <

GENERAL CONSIDERATIONS TYPES OF USE

( #ﬁ;;@ Name same as permit? o - e
Q Lo Address same as permit?

4 L5 Proof timely received? Correct Uses? [ | L~
If not, complete calculation below. !

SOURCE OFE WATER
4 Surface water source

Ground water source

Amount paid for permit Correct?
Well log in the file?

] Drilling permit required?
] Copy in the file? = Drilling Permit No.
§

LICENSE EXAMINATION FEE MEASURING DEVICE

LD Required? O Required?
S _ |
(2 Amount Submitted J Installed?
f é!g )5 Correct? / Waiver requested?
PRIORITY CALCULATION

Date proof received

Date proof due \-
No. of days late i
Priority Date +

New Priority Date

DEFICIENCIES OR ACTION ITEMS

DATA ENTRY . y
New Address 4 ProofMade /722 & 9¢,




November 15, 19356
ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH
PO BOX 492
SAGLE ID 838600492

PROOF ACKNOWLEDGMENT LETTER

RE: PEREMIT NO. 96-08857
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. The next
step in the process of developing a water right is for the
department to conduct a field examination to determine and
confirm the use being made of the water.

If you have questions concerning this matter, please feel free
to contact the NORTHERN Regional Office in Coeur D’ Alene at
(208) 769-1450.

Sincerely,

JULIE L. YARBROUGH
Senior Secretary

c: IDWR - Region

5.':;'g,3=ii;2i%‘-i£-n‘sr?t:‘b

$ TR
APR 1wy



September 30, 15996
ARNOLD EDMUND KEIR NASH
MARGUERITE B R NASH
PO BOX 492
SAGLE ID 838600492

PRCCF DUE NOTICE
RE: PERMIT NO. 96-08857

Dear Permit Holder:

One of the conditions of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before December 1, 1996.

(See last page of your approved permit or your last approved
extengion request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may request an extension of time if the delay is for
reagonable cause as provided in Section 42-204, Idaho Code. 1If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
question, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time must be received by
this department on or before the above described proof due date.
If neither is received, the department will send you a lapse
notice. Within sixty (60} days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

JULIE L. YARBROUGH

Senior Secretary L] AR
IR M TP Y

Abk g w07

Enclosures

ECERTIFIED MAIL}

/20077



State of Idawo

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

Amoeld Edmund Keir Nash
Marguerite B.R. Nash

P. O. Box 492

Sagle, Idaho 83860

Jack R. and Rachell L. Johnson
P. O. Box 97
Newman Lake, Washington 99025

Sidney Danyow
P. O. Box 4095
Coos Bay, Oregon 97420

Deborah S. and Robert §. Cahn
P. O. Box 47
Philo, California 95466

Dan Deshon
517 South 1st Avenue
Sandpoint, Idaho 83864

Frances L. Swanson
P.O. Box 104
Talache Beach
Sagle, Idaho 83860

PHILIP E. BATT

December 18, 1995 GOVERNOR

KARL J. DREHER
DIRECTOR

and 1033 North Ontare Road
Santa Barbara, California 93105

RE: Inthe Matter of Application for Permit No. 96-08857
in the name of Arnold Edmund Keir Nash and Marguerite B.R. Nash

Dear Interested Parties:

The accompanying order is an Amended Final Order is issued by the department pursuant

to Section 67-5246, Idaho Code.

The final order is effective 14 days after its issuance if a party has not filed a petition for
reconsideration. If a party has filed a petition for reconsideration with the agency, the final order
becomes effective when a) the petition for reconsideration is disposed of, or b) the petition is
deemed denied because the agency did not dispose of the petition within 21 days.

B HURIU G
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* ?

Parties in the Matter of Application for
Permit No. 96-08857, Page 2
December 18, 1995

~ A party may not be required to comply with the amended final order unless the party has
been served with or has actual knowledge of the order. If the order is mailed to the last known
address of a party, the service is deemed to be sufficient.

A non-party shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

The provisions of this section do not preclude an agency from taking immediate action to
protect the public interest in accordance with the provisions of section 67-5247, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within 14 days of the
service date of this order. The department will act on a petition for reconsideration within 21
days of its receipt, or the petition will be considered denied by operation of law. See section 67-
5243(4) Idaho Code.

APPFEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously 1ssued 1n a matter before the department, may appeal the final order
and all previously i1ssued orders in the matter to the district court. The party may file a petition
in the district court of the county in which a) a hearing was held, b) the final agency action was
taken, c) the party seeking review of the order resides, or d) the real property or personal
property that was the subject of the agency action is located.

The appeal must be filed within 28 days a) of the service date of the final order, b) of an
order denying petition for reconsideration, or ¢} the failure within 21 days to grant or deny a
petition for reconsideration, whichever is later. (See Section 67-5273, Idaho Code.) The filing
of an appeal to the district court does not in itself stay the effectiveness or enforcement of the
order under appeal.

Sincerely,

foreClgp

NORMAN C. YOUNG

Administrator, Water Management Division
NCY:rf
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State of Idan.o .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

'PHILIP E. BATT
GOVERNOR

KARL L. DREHER
DIRECTOR

November 21, 1995

Karl David Kite
4519 S.W. Coast
Lincoln City, Oregon 97367

Re: Application for Permit 96-08857 (Nash)

Dear Mr. Kite:

This letter is in response to your letter dated November 15, 1995 and telephone
conversation on November 17. Enclosed are copies of the "Final Order” issued on application
No. 96-08857, a copy of the department’s Rules of Procedure that govern contested cases, and an
application for permit form with instructions.

Ms. Swanson, as the seller of the parcel for which you have an interest, protested the
Nash application and appeared at the hearing to raise issues concerning her desire to have your
parcel included in the permit. TDWR addressed these issues in the order. The effect of an
approved permit from the department is to allow diversion and use of water from the Pend
Oreille Lake. The permit does not affect ownership of the existing system. IDWR does not have
authority to determine ownership of the system or to grant easements across private or public
property.

Because errors were found in the "Final Order," the parties have been given additional
time to review and respond to the proposed corrections. Therefore, the final date for filing an
appeal of the matter with the district court has been delayed. This date may be further delayed
by the need to serve a copy of the final order on a party who was overlooked in the initial
service. However, only parties to the contested case at the administrative (agency) level are
entitled to appeal (Rule 790). A petition to intervene in the matter would not be timely (Rule
352). A R Y ICTY
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Karl David Kite
Page 2
November 21, 1995

If I can provide additional information on this matter, I will be happy to do so.

Sincerely,

NORMAN C. YOUN,
Administrator
Water Management Division

c: Applicants & Protestants w/enc.
Northern region

Enclosures:  Final Order
Rules
Application & Instructions
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FROM : . _ PHONE NO. : . Pa1

November 15, 1995

1daho Dept. of Water Resources
1301 N. Orchard St.

State House Mall

Boise, ID §3720-9000

Dear Mr. Dreher:

We would like to inform you of a problem with your recent approval of an
application for water for Keir Nash, Talache Village.

We have purchased a lot from Frances Swanson, and as part of the contingencies
of the purchase we requested approval from all the property owners who were on the
Talache Village Water Association water system, which is a defunct corporation. We
rescived acknowledgement and approval from the other property owners.

In Reir Nash's application for water rights, his application expressly excludes
our property. He is planning on using the ¢xisting water distribution system, and
charging 4 other lot owners a substantial amount of money for access to the evisting
system. According to legal paperwork we have, our lot was an original member of the
system, even though the lot was undeveloped. There now is piping inside the lot
_ boundaries, and has been since January 1995, but no spigot. We are planning to build
within 2 ycars of our purchasc, and were not aware of any time limit to our right to
use water from the Talache Village Water Association.

We wish to register a protest or appeal, within the time limits available, if
needed. We were unable to file a protest when the original application was filed, as we
were notified too late to send in the fee. Since we live in Oregon, distance poses a
factor. But we are concerned enough to make a personal trip if nced he, as heing
excluded from a water system is a serious matter to us.

. We would also consider making an application to apply for water, to append 1o
Keir's application, and we realize that there will be his protest for that.

Please take this information in consideration, and advise us, ASAD.

Thank you.
Sincercly,

Karl David Kite

4519 SW Coast ,

Linceln City, OR 97367 F VRO ILMED
(541)996-3282 FAX also

THX &oT 26™
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State of Idag) .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Sireet, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-79060 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

November 20, 1995

Deborah and Robert S. Cahn
PO Box 47
Philo, CA 95466

Re: Application for Permit No. 96-08857 - Nash
Dear Mr. and Mrs. Cahn:

In a recent telephone conversation with Mr. Nash, he advised us that you were not given
proper notice when the department issued the recommended order and the final order. Enclosed -
for your review are the final order and cover letter, a cover memorandum from the Director, Karl
Dreher; and a letter from Mr. Nash. The final order is under reconsideration per the Director’s
memorandum.

You now have the opportunity to review the final order. Note the cover letter dated
October 27, 1995. Starting with Item (4), you will have the opportunity to continue with the
procedures as outlined. Under Item 4, however, the statement has been modified to give you

fourteen days from the date of this letter.

This was an unfortunate oversight. I hope it does not cause you any problems. If you
have questions, please feel free to contact me.

Sincerely,

. I -
ot L
RITAT FLECK

Administrative Secretary

Enclosures

¢: Amold Edmund and Marguerite B.R. Nash Fai ey MED
PRI
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State of Ida’o .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

November 20, 1995

Sidney Danyow
P O Box 4095
Coos Bay OR 97420

Re: Application for Permit No. 96-08857 - Nash
Dear Mr. Danyow:

Enclosed is the tape of the water right hearing for the above-referenced application for
permit along with the receipt for the $5.00 copy fee.

Note, the department uses a multiple-speed recording system. Also, the system utilizes
both sides of the tape for recording. Thus, the tape is understandable when playing the A side
only.

If I can be of further assistance, please feel free to contact me.

Sincerely,

I,

‘RITA1 FLECK
Administrative Secretary

Enclosures

oI MED
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State of Idaho .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

GOVERNOR
KARL J. DREHER
MEMORANDUM DIRECTOR
TO: PARTIES ON ATTACHED SERVICE LIST
FROM: KARL J. DREHER, DIRECTOR #50}
SURJECT: REQUEST FOR RECONSIDERATION OF FINAL ORDER ON

APPLICATION FOR PERMIT NO. 96-08857 (NASH)

DATE: November 7, 1995

On October 26, 1995, a final order was issued approving Application No. 96-08857 with
conditions. The Department's Rules guiding administrative procedures allow parties 14 days to
file requests for reconsideration of the order, On November 6, 1995, the attached request for
reconsideration was received. The request seeks to have the order amended to correct the Tax
Number designation for the lot(s) owned by Jack and Rachell Johnson which would be
authorized to receive water under the permit. The Department wants the order to be accurate and
will make the change requested unless a valid objection is received from another party on or
before November 20, 1995.

The time period for filing an appeal of the decision is tolled by the filing of the request
for reconsideration. The appeal period extends for 28 days after the request for reconsideration

is acted on by the Director as provided by Procedure Rule 740.02.c.

Enclosure: Letter from A. E. Keir Nash dated November 1, 1995

LT YA
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SERVICE LIST

I hereby certify that on this the 7th of November, 1995, I mailed a true and correct copy
of the Memorandum from Karl J. Dreher distributing the request for reconsideration, postage

prepaid to:

Arnold Edmund Keir Nash
Marguerite B. R. Nash

1033 North Ontare Road

Santa Barbara, California 93105

Jack R. and Rachell L. Johnson
P. O Box 97
Newman Lake, Washington 99025

Sidney Danyow
P.O. Box 4095
Coos Bay, Oregon 97420

Dan Deshon
517 South 1st Avenue
Sandpoint, Idaho 83864

Frances L. Swanson
P.O. Box 104
Talache Beach
Sagle, Idaho 83860

Arnold Edmund Keir Nash
Marguerite B. R. Nash

P. O. Box 492

Sagle, Idaho 83860

yﬁ@ é&Z

RITY LECK

e LAorLMEL
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Administrafive Secretary
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A. E. Keir Nash, P. O. Box 492, Sagle, ID. B3860. Phone: (208) 263-0765
November 1. 1005

To: Norman C. Young/atin' Rita I Flack
Ydaho Department of Water Rezources

13@1 N. Orchard St. RECEIVED

NOV 0 6 1985

Departmant of Waier Hssources
From: A E. Keir Nagh
Re: Permit Nog, 96-08857

As 15 shown by the enclosed computer printout {made vesterday by Bonnie Miller, the

senior non-elected official in the Bonner County Tax Assessor's Office), my original

designation in the permit application of Jack and Rachell Johnson's Talache

property (as Tax 10 and Tax 11} is correct, Also correct is the more formal parcel )

number given as the 2nd figure in Exhibit 44 (Johnsons' own filled out authorization to \k

proceed) — RP 55NOTWOSS660 A. M A7
. wdin ct (?ﬂ"’&

Wrong, however, is the desisnation "Tax 374.19" in Order, p. 2. Findings of Fac
Bonnie Miller points out, that is exactly 1/2 the annual $ tax hill .f$?<8 38/21 on the
property parcel, Why Mr or Mrg. Fohnson wrote that on the anthorization form ese
me.

19 L

apes

It seems an amended ORDER should be sent out. using either the "Tax 10&11" or the"
RP 55NOIWORS660 A" designation of the propertv. While I was with Bonnie Miller in
the Tax Assessor's office vesterdav, she and T also double-checked mv designations of

the other parcels. They are correct.
Thank vou for vour consideration.

# oML
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November 15, 1995 RECEIVE D

NOV 2 0 1995

Idaho Dept. of Water Resources Departmont of Way Resource
1301 N. Orchard St. ' ¥

State House Mall

Boise, ID 83720-9000

Dear Mr. Dreher:

We would like to inform you of a problem with your recent approval of an
application for water for Keir Nash, Talache Village.

We have purchased a lot from Frances Swanson, and as part of the contingencies
of the purchase we requested approval from all the property owners who were on the
Talache Village Water Association water system, which is a defunct corporation. We
received acknowledgement and approval from the other property owners.

In Keir Nash’s application for water rights, his application expressly excludes
our property. He is planning on using the existing water distribution system, and
charging 4 other lot owners a substantial amount of money for access to the existing
system. According to legal paperwork we have, our lot was an original member of the
system, even though the lot was undeveloped. There now is piping inside the lot
boundaries, and has been since January 1995, but no spigot. We are planning to build
within 2 years of our purchase, and were not aware of any time limit to our right to
use water from the Talache Village Water Association.

We wish to register a protest or appeal, within the time limits available, if
needed. We were unable to file a protest when the original application was filed, as we
were notified too late to send in the fee. Since we live in Oregon, distance poses a
factor. But we are concerned enough to make a personal trip if need be, as being
excluded from a water system is a serious matter to us.

We would also consider making an application to apply for water, to append to
Keir’s application, and we realize that there will be his protest for that.

Please take this information in consideration, and advise us, ASAP.
Thank you.

Sincerely,

Karl David Kite
4519 SW Coast
Lincoln City, OR 97367
(541)996-3282 FAX also

Thx ioT 287 TMED
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State of Idalg .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

October 27, 1995 P!i(;l(l)“{fl;agi\%}a“

KARL J.DREHER
DIRECTOR

RE: Inthe Matter of Application for Permit No. 96-08857 in the name of Arnold Edmund Keir
Nash & Marguerite B.R. Nash

Dear Interested Party:

The accompanying order is a "final order" issued by the department pursuant to
section 67-5246 or 67-5247, Idaho Code.

Section 67-5246 provides as follows:

(1)  If the presiding officer is the agency head, the presiding officer shall issue a final
order.

2) If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

(3)  If the presiding officer issued a preliminary order, that order becomes a final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
reviewed, the agency head shall issue a final order.

(4)  Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of
that order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the filing
of the petition.

{5)  Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party has filed a
petition for reconsideration with the agency head, the final order becomes effective when:

(a)  the petition for reconsideration is disposed of; or

(b)  the petition is deemed denied because the agency head did not dispose of the
petition within twenty-one (21) days.

;,,;s‘-;;,:a:;__s-‘i.LMEL';
& Eil’: Iom 7y
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(6) A party may not be required to comply with a final order unless the party has been
served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient.

(7) A nonparty shall not be required to comply with a final order unless the agency has
made the order available for public inspection or the nonparty has actual knowledge of the order.

(8) The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, Idaho
Code.

PETITION F CONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order. The department will act on a petition for reconsideration within

twenty-one (21) days of its receipt, or the petition will be considered denied by operation of law.
See section 67-5246(4) Idaho Code.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final order
or orders previously issued in a matter before the department may appeal the final order and all
previously issued orders in the matter to district court by filing a petition in the district court of the
county in which:

1. A hearing was held,
ii. The final agency action was taken,

iil. The party seeking review of the order resides, or
iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or ¢) the failure within twenty-one (21)
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273, Idaho
Code. The filing of an appeal to district court does not in itself stay the effectiveness or enforcement
of the order under appeal.

Sincerely,

L. GLEN SAXTON E

Chief, Water Allocation Bureau IGHIFILMEL

Pg2 APR 11 1677



State of Idalg .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL 1. DREHER
October 4, 1995 R Rk

Re: In the matter of Application for Permit to Appropriate Water
No. 26-08857 in the name of Arnold Edmund Keir Nash and
Marguerite B. R. Nash

Dear Applicants and Protestants:

The accompanying order is a "recommended order" issued by the
department pursuant to section 67-5243, Idaho Code. The provisions
of this order will not become effective until the Director issues
a final order in this matter,

Each party to these proceedings who appeared at the hearing
may file a petition for reconsideration, briefs and exceptions to
the recommended order and may reguest oral argument before the
Director of the department as further described below:

PETITION FOQR RECONSIDERATION

Any party may file a petition for reconsideration c¢f a
recommended order with the hearing officer issuing the crder within
fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-
one (21) days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243 (3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the service date of this
recommended order, (b} the service date of a denial of a petition
for reconsideration from this recommended order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for
reconsideration from this recommended order, any party may 1in
writing support or take exceptions to any part of a recommended
order and may file briefs in support of the party's position on any
issue in the proceeding. Written briefs in support ¢f or taking
exceptions to the recommended order shall be filed with the
Directeor. Opposing parties within have twenty-one (21} days to
respond. LruhORiMEL
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Applicants and Protestants
Page 1
October 4, 1985

ORAT, ARGUMENT

The Director may schedule oral argument in the matter before
issuing a final order. Oral argument on exceptions to a
recommended order shall be heard at the discretion of the Director.
If oral arguments are to be heard, the Director will, within a
reasonable time, notify each party of the place, date and hour for
the argument of the case. Unless the Director orders otherwise,
all oral arguments will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE
All exceptions, briefs, requests for oral argument and any
other matters filed with the Director in connection with the
recommended order shall be served on all other parties to these
proceedings in accordance with Rules cf Procedure 302 and 303,

FINAL ORDER

The Director will issue a final order within fifty-six ({(56)
days of receipt of the written briefs, oral argument or response to
briefs, whichever is later, unless waived by the parties or for
good cause shown. The agency may remand the matter for further
evidentiary hearings if further factual development of the record
is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

APPEAL OF FINAL ORDER TO DISTRICT COURT
A party aggrieved by a final order of the Director is entitled
to judicial review in compliance with sections 67-5271 through &7~

5279, Idaho Code.

Sincerely,

NORMAN C. YOUNG
Hearing Office



State of IdaB .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

October 4, 1995

Sidney E. Danyow
P.O. Box 4095
Coos Bay, Oregon 97420

Re: Application for Permit 96-08857 (Nash)
Dear Mr. Danyow:

Your letter of September 13, 1995, has been forwarded to this office for a response.

The hearing was held as scheduled on the application for permit on September 19, 1995.
A taped record was kept, but a typed transcript is not usually prepared unless the matter is
appealed to district court. The cost of a copy of the tape recording is $5.00 to cover the cost of

the tape and mailing. Upon receipt of payment, a copy will be sent to you.

A recommended order is being issued to address the protests against approval of
Application No. 96-08857. You will receive a copy of the order,

Sincerely,

i -
NORMAN C. YO
Administrator

Water Management Division

LG TRIFILMEL
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PUBLIC HEARING

File: 96-08857 - NASH
Date: September 19, 1995
Place: STATE OF IDAHO DEPARTMENT OF WATER RESOURCES

1910 NORTHWEST BOULEVARD, SUITE 210, COEUR D ALENE, ID

ROSTER OF ATTENDANCE

NAME ADDRESS
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LIST OF ARTICLES OFFERED IN EVIDENCE IN SEPT. 19, 1995 HEARING
OF IDAHO DEPT OF WATER RESOURCES
RE WATER WITHDRAWAL PERMIT APPLICATION 96-08857

1. 1994 Idaho Sec of State Certificate showing 1972 Idaho qualification of Calif-chartered Talache
Land Compny Corporation, and November 30, 1973 forfeiture of same.

2. Calif. Sec of State Office record of Talache Land Company Corporation showing absence of Vice
President from list of officers.

3. Sept. 20, 1974 Release of Judgment Lien by E. C. Wert/Paul (7) Wert wherein Wert, purporting 1o be
Vice President of Talache Land, attempts to forgive himseif his own personal debt to corporation in
consequence of April 17, 1970 Kootenai County court judgment.

4. Next day (Oct. 1, 1974) sale of beachlots 7 and 8 to Frances L. Swanson.

5. Two weeks later sale (Oct. 15, 1974) of beachlots 1, 2, 3, 4, 5 sale to Frances Swanson.

7. 1977 Quitclaim by Swanson to Andrews of undivided 1/2 of Lot 1 less Tax 1.

8. Bonner Public Doc. #191440. Quitclaim by Swansonto Andrews of half of Lot 1 Less Tax 1. Same
property.

9. #222984. Quitclaim, recorded 11 Dec 1979, of all of same lot portion by Swanson to Andrews.

10. #345220. Warranty Deed conveying same (and 2 other parcels) from Andrews to Graves, 30 Oct.
1987, recorded Feb 4, 1988,

11. #414777. Similar conveyance from Graves to Nash, 23 Oct 1992, recorded 30 Oct 1992.
12. #449888. [Bogus] easement, 1 August 1994, from Goebel to Swanson.
13. 24 August 1994, apologetic letter from Goebel to Nash/Bandelin/Bennet(Cahn) re same.

14. 21 August 1994 letter from Nash to E. Coulter (Goebel's attorney) explaining flaws in 449838 and
murky history of Talache land deals.

15. #454051. Acknowledgment of Nullity of bogus casement by Swanson, recorded 18 Oct 94.
16. #453477. Revocation of Easement Originally Granted in Error, by Goebel, recorded 5 Oct 94.
17. #460937. Quitclaim deed by Goebels, recorded 13 Feb 95, re any claim to Nashes' 3 parcels.

18. 1980 Articles of Incorporation of Talache Shoreside Water Users Assoc (see particularly articles VI
and VII).

19. Idaho Sec of State Certificate of Oct 17, 1980 water corp incorporation certificate; Nov. 30, 1982
forfeiture, and March 1, 1993 dissolution.

20. Sole annual report ever submitted by water corp to Sec of State, showing absence of directors other
than Andrews. FET
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20. Sole annual report ever submitted by water corp to Sec of State, showing absence of directors other
than Andrews.

21. Extract from Idaho 30-3 Idaho Nonprofit Corporation Act (see particularly 30-3-34 re when
members must secure admission).

22. Quitclaim deed showing only property ever deeded to water corporation (uphill 15 X 20 foot square
where pressure tank she dnow is).

23. Xerox of 4 May 1982 check from Attorney Herndon to Andrews.
24. (1994) discussion by Nash of legal status of water corp.

25. 1995 Assessor's Ofice statement showing Nashes, like preceding Block 3, Lot 1 owners, paid taxes
on shed on beachlot ! Less Tax 1.

26. Nash letter of 16 May 95 re Johnson protest.

27. Nash letter of 14 May 95 re Danyow protest.

28. Nash letter of 13 May 95 re Cahn protest.

29. Nash 5 May 95 suggestions as 10 how to solve interrelated conflicts.

30 June 3, 1995 letter of Attorney Featherston to Andrews re potential slander of title.

31. Nash: chart summary of apparent possible legal relationships of de facto water system and affected
properties,

32. Idaho Water Resources Dept printout showing Swanson/Virnig 96-08854 water rights application
{without notice to other co-owners of that system)

33. Nash letter of 9 May 95 to Allen Beardslee

34. Nash letter to Stewart Title Guaranty Company, July 11, 1995, re most recent bogus easement
effort,

35. Nash letter of 10 August 1995 to purchaser Virnig te same (particularly all 3 Sandpoint title
insurance companies' views),

36. Bonner Doc. #464699. Easement.
37. #464700. Bogus Easement.
38. #464701. Bogus Easement.

39. April 3, 1995 Letter Nash to seller's realty agent re beachlot easement problems, offering to confer -
- never replied 1o,

I
40..March 31, 1995 letter from Attorney Featherston (on behalf of Bandelins) to same realtor -- never

replied to,

41. Extract from 9th circuit Opinion in 1986 case of Swanson v. U.S. [3 judge court found for US| re
lawfulness of seawall construction.
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State of Idaho

Department of State

CERTIFICATE

TA'LACHE LAND COMPANY CORPORATION
File Number C 44853

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby
certify that | am the custodian of the corporation records of this State.

| FURTHER CERTIFY That the records of this office show that the
above-named corporation was incorporated under the laws of the State of
California and was issued a certificate of qualification in Idaho on January 12,
1972,

| FURTHER CERTIFY That this corporation forfeited its right to do business
on November 30, 1973 for failure to file the required annual statement and pay its
annual license tax for the fiscal year ending June 30, 1974 and that said
corporation is not now and has not been authorized o fransact business as a
subsisting corporation in the State of ldaho since the forfeiture date.

Dated: August 19, 1994

SECRETARY OF STATE
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RELEASE OF JUDGMENT LJEN

VI @ o o e

KNOW ALL MEN BY THESE PRESENTS:

That for and In consideration of One ($1.00) Dollars and ether valuable considerations
pald to TALACHE LAND COMPANY CORPORATION, a cdrpora!lun, by E.-C. WERT and
JOCELYN M, WERT, husband and wife, receipt of which Is hereby acknowleaged- now
TALACHE LAKD COMPANY CORPORATION does hereby,‘lease pll:‘:);erty in the County of
Bonner, State of Idaho a description of which is hereby attached as Exhibit "A" and made

a part hereof by this reference as if fully set forth herein: from all claim to or interest In the

: sarie, or any part thereof which the said TALACHE LAND COMPANY CORPORATION may

16

= am State.

have under and by virtue of the Judgment rendered on the 17th day of Aprit, 1970, In The

District Court of the First Judicial District in the County of Kootenal against the said
E. C. WERT and JOCELYN M. WERT, husband and wife, for the sum of $190,690.50,

and from a!i liens or encumbrances that have attached to the same by reason of the recovery

'Mg%—,“
E T ST g i

of the Judgment as free and clear, in all respects, as though the Judgment had not been

rendered.

DATED this 3n _day of September, 1974.

BY: 77

TALACHE LAND cﬁ@v COBPORATION

es

STATE OF, IDAHO )
) ss,
County of Bonner )}

AL, cate tLoee. By

WO L KHRLY. Som3il (eI At i R

- 07 Qn this D day of September, 1974, before me the. undersigned a Notary Pubhc, in
T * . and for sald ounty and State pcrsonally appeared E. C. WERT as Vice President of
.. TALACHE LAND COMPANY CORPORATION, respectively, and known to me to be the
" persoh whose name is subscribed to the foregolng instrument and acknowledged to me that
he executed the same.

. IN WITNESS WHEREOF, ! have hereunto se
above wrilten,

PANMDILIN & ASSDCIATES
ATTOAREY) AT LAw
P.0. BOK FH -
LANOPOIAT, IDAND £)088
LITT TR E R LT

.

RELEASE OF JUDGMENT LIEN - L
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% STATE OF WASHINGTON, ‘ T

| 50— 318 55" -4

WARRANTY DEED _
-~ . 160850

KNOW ALL MEN BY THESE PRESENTS:

QM That TALACHE LAND COMPANY CORPORATION, a Corporation, in consideration
q’\.

of One ($1.00) Dollar, and other valuabhle considerations does herehy grant, bargain,

sell and convey unte FRANCES L. SWANSON of Veradale, County of Spokane, State of

SouTh 2006 Eyeryreen Rd., Uera date, W . 99037
Washington, the following property, in Bonner County, State of ldaho, to-wit:

Lots 7 and 8 in Block 5 of Talache Village, a Subdivision located
in Bonner County, State of ldaho, excepting therefrom all mineral rights.

TOGETHER WITH ALL AND SINGULAR, The tenements, hereditaments and appurten-

ances hereunto be!onging or in anywise appertaining.

{
_ Z AND the above-named grantor hereby covenants, that the above-described premiseé
SR *

are free from all encumbrances, and that it wilf and their heirs, executors and administrators

gg shall warrant and defend the above premises against all lawful claims and demards

ﬁ; DATED this J day of September, 1974,
% $%12; TALACHESLAND COMPANY CORPORATION
.0¢ P e [ J\ L
—"-ng ;" O,- R B ) i
nIE ¥ Req 1o S E. C. Wert
wE by Aae, Vice President
Nig ( NG, 1,
: ;\i STATE OF IDAHO ) W
%g )ss. ol
%ﬁ County of Bonmer ) : )
: = . Credinbasd™
?_ﬁ“’-‘ i On this 2 day of September, 1974, before me the undersigned, a Notary Public, in
2

wRie L

"

', 2nd for said County and State personally appeared E. C. WERT as Vice President of
\TALACHE LAND COMPANY CORPORATION, respectively, and known to me to be

tha personwhose name is subscribed to the foregoing instrument and acknowledged to me
that he executed the sams.

., 1h w;j['j\,;g.s S WHEREOF, 1 have hereunto set my hand and aotarial seal the dareast
~above wrilten, 7, .

i W

NI

" Notary Public in and Yor the State of Idano.
... Residing at: v Sisones SEL X -

My Commission expires} u-7:.7¢0 .

T ™
L
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{ oy State of Idah?',- gss ‘., |
i 161510 ' County of Bonnper m d W ndh‘?f
' : I, Marie Scolt;;Gou or erin'g
1 WARRANTY DEEP County and’Stéte atorésaid, do. hergb}turhf
that the foregairg m..trument is a truegnd cor
] KNOW ALL MEN BY THESE PRESENTS: _ ) rect capy of the or:s‘h..l thereof recb?d’zd mnm

That TALACHE LAND COMPANY CORPORATION, 1 Corpovation, in consideration  Of11CE by [nztrum V% .
of One {31.00) Dotlar, ardd other valuatile considerations does hereby gran:, bargain, sefl "

! in Tcatmaney Wheresf | heve hereunto se
o convey umno FRANCES L. SWAKSON of Veradale, Courcy of Spokane, State of iy hand and aifixe Offlma| ezl this l?e

1

Washington, the fallowim property in Bonaer Casaty, State of ldaho, Lo-wit: 2 day of

Loes 1, 2,3, and 4 im Block 5 of Talache Village, a Subdivision facated
ia !h-' C-unly Stace of Wdaha, exce pting thereiram ali mineral rights.

TOGETHER WITH ALL AND SINGULAR , The tenements, hereditaments and appurten-

Deputy

Ances Iewrewns belonging or s amwise appertaining.
AND te 2bove—nawe! Grantor heveby covenants, that the above-described premises
e Froe Frem 2k encusbearcas, amd thas it will and their heirs, executocs ard adminisoators
sl | morvamt and defend the aboue premises against all lawfid claims and demands,
DATED this 5 cay of October, 1974, | -
TALAC M0 COMPANY CORPORATION

BY:

. Ve President

STATEOFIMHO )
] sy
Coawxy of Bomser )

On this ¥ ™ day of October, 1974, before me the undersigned, a Notary Pullic in awvd
Far 32id Cownty and State persondily awa-ed €. C. WERT as Vice President of TALACHE
LAND COMPANY CORPORATION, respectively, and kntun 1o e o ‘e the person wiose
e is susCribed tw the hrwmug indtrunent and acknowledzad 1o me that he executed

h:ﬁ-,.
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. (Optional)

Ro?mrded O Piatted (| Key Punched [J To Treasurer 0
Microfilmed - ] Deed Card O Maater TFile O (]
Indexed O Compared 0 Abatracted a

THIS INDENTURE, Made this /& = day of September
in the year of our Lovd one thousand nine hundred and Boventy-seven . ketween

FRANCES L., SWANSON, a singrle woman

of Saple, County of Bonner
State of Idazho » the party of the first part, and LLOYD J. AWDREWS and
w2 WINNIE MAY ANDREWS, husband & wife County of ‘
State of Ypghington . the part ies  of the second part.
WITNESSETH That the said part y of the first part, for and in consideration of the sum of
one{%1.00) DOLLARS,
lawful money of the United States of America, to hav in hand paid by the said part 168 of
the second part, the receipt whereof is hereby acknowleSged, do by these presents remise, release
and forever QUITCLAIM, unto the said part 1es of the second part, and to thelr heirs and

aggigns alk: part of that certain iot X | piece or parcel of land, situate, lying and being in

Talache SubdivisionCounty of Bonner + State of Idaho, bounded and particularly

)
)

\

degeribed as follows, to-wit:
An undivided one-half interest in Lot 1, Block 5, Talache

Viliage, according to the plat thereof recorded in Book 2
of Plata, Tage 73, recorde of Bomner County, Idahe, ercept
thal portion deseribed as followa:

DBeginning at the most kasterly corner of sald Lot 1} thence
Southwesterly, along the Southeseterly line, thereof 200
feet; thence Northwesterly, al right angles to said South-
ecagterly line, to the Northwesterly line of sald Lot 1;
thence Northeasterly along sald Northwesterly line, to the
point of beginning.

Together with all littoral or riparian rights extending to
the mean high water level of Loke TPend O'Rellle prior to
_the year 19%2.

. Bxeepting therefrom all uineral rights and road righta
ol way.

W/f? Deek K conde o f_ﬂ/“/q
Vo) 7y s |

N S A Ak
.v'—j‘ » 4
- A 5
V/j”-—f-—-’.{-’ /b ‘.-"71-’;//66'.‘"‘{“’ - /‘?/u J

T~

Seasl sl

Laocation of above described property

Houne No. Street
MAIL DEED To: [ aw Tax NoTics To:
Frances L. Swanson Nome__frances L, Swanson
P,0. Box 104 Address L0, Box 104
Saple  Idaho Gity & State_S0p1e, Idaha
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TOCETHER With all and singular the temements, hereditaments and appurtenances thlreunto

belonging or in anywise appertaining, the reversion and reversions, remainder and remaindera, rents,
issues and profits thereof,

TO HAVE AND TO HOLD, All and singular the said premises, together with the appurtenances,

unto the part of the second part, and to heirs and assigns forever. ‘.
IN WITNESS WHEREOT, The said part of the first part ha hereunto set hand
and seal the day and year first above written.
SIGNED, SEALED AND DELIVERED IN PRESENCE OF
: T ’ ! : £ttt e8] ]

[Seal]

...... [Seal}

[Beal]

STATE OF IDAHO }

as.
County of

On this /é‘r,[ day of Wu in the year 19 ’)’7’ , before me

% a Notary Public
in and for said State, personally dppeared W ottt

»

known to me to be the person  whose name s’ subscribed to the within instrument, and
acknowledged to me that ghe executed the aame,
IN WITNESS WHEKEOF, 1 have hereunto set my hand and affixed my official seal, the day and

year in this certificate first above written. tg

“Notary Public for the State of Idaho.

Residing at , Idaho
. g ih | '.7 .
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THIS INDENTURE, Made this

in tli; Rieflé of our Lord en thousand nine lmndred and seventy-s En ' between

ES L. SHANSON a smgle woman

of . Sagle,
State of Icaho
Xt WINNIE MAY ANDREWS, husband & wire 'CMtyoz

State of ¥ashington - . tha part les . of the seoond part;

WITNESSETH That the said part ¥y
one($1.00) ‘ - ' - DOLLARS,
lawful money of the United States of America, to hav * in hand pald by the said part ies of
the second part, the receipt wherevof in hereby acknowl do - by these preaents remise, velease
and forever QUITCLAIM, unto the said part ies of the second part, and to thelr heirs and
assigns sl part of that certainlot X , piece .  orparcel - of land, situate, lying and being in
Talache Subdiviaj.onCmmw of Bonner » State of Idnho, bounded and particularly

described ws followa, to-wit:
An undivided one-half interest in Lot 1, Block 5y Talache

Yillage, according to the plat thereof recorded in Book 2

of Plats, Page 78, records of Bonner County, Idaho, except
that portion described as followa: -

Beginning-at the most Ba.sterly corner o!. said Lot 1; thence
Southwesterly, along the Southeasterly line, thereof 200
feet; thence Korthwesterly, at right angies to said South-
easterly line, to the Northwesterly line of said Jot.1; ' ..
thence Hortheasterly along naid Nnrthweaterly 1ine, to “the
point of DPeginning. , : -

Together with all littoral or riparian rights extanding to
the mean high water level of Lake Fend D'Reille prior. to
the year 1952. oy

Egcepting therefrom all nineral righta and road righi's f’u P
of way, ‘ ‘ _ Yoty i

- . , '_. " , H
Location of above described property. — e
House No. - Strest
MATL DEED TO: ) _ MAIL TAX NOTICE TO:
Frances L. Swanson - Name._Frances L. Swangon .

P,0, Box 104 Address Pa0. Box 104
Sagle, Idaho : Clty & State_S221e, ITdaho




TOGETHER With all and singular the teﬁéinantﬁs,lhércdﬁéments and appurienances thereunto
belonging or in anywise appertammg. the reversion and reversmna, remamder and remalnde"s rents,
jzgsues and prefits thereof.

TO HAVE AND TO IIOLD Al and mng-u]ar the cmd premizes, together with the appurtenances,
unte the part of the Becnnd part, a.ndto i ‘ heu's and ass:gns forever, ”

I WITNESE WHEREQT, 'The smd part uf the ﬂrst part ha hereunto set hand
and seal the day and year first abave wnthm. B

SIGNED, SEALED ANXD DELNEREIJ IN PPESENCE IJ“'

(54‘-:,’}'_‘.‘1’-’}”‘}__ [Szall

STATE OF IDAHO

County of "~ BONNER [ 7

Onthis = 7 Teth G

the Wd&d&ﬂntd ' :
in and for sau} State, peraonally appeared

know1 to me o be the petsen -
acknowledged to me tha‘t Aho

¥ e
" Notary Public for the State of Idaho.
R::ild?ns at  Sandpiint -, Idaho,
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Q T .?:. '5. :
% = £ 18P
52 i 23
E : = g E -':g ' S %
ZE ! R ERE % i
o i = e 1§% JiE |
~ 14 | | S it 1y y
; ; : . = H 1
Al P NEEE
S 'i 2R £ RIS S
3 Sl P M I - ° :
- R 1 - it X 1R
o hal &1 & =% o2 d 3

T e T e LT

T AT e e e e P T e i 1T

T T



e et

@ QUIT CLAIM DEED @

2854
The grantor FRANCES L. SWANSON, a singla woman,

for and in consideration of the sum of $..10.00._... Dollars and other valusble consfderations In hand pald, re-

mise, release, and quit claim unto 1310yn J, ANDREWS and WINNIE MAY AWDREWS, husband and wife,

the following described real estate situated in Bonner County, Idahe:

Lot 1, Bleck 5, Talache Village, according to the plat thereof
rtecorded in Book 2 of Plats, Page 78, recorda of Bonner County,
Idaho, except that portion described as follows:

Beginning at the most Easterly corner of saild Lot 1; thence South-
westerly, along the Southeasterly line, thereof 200 feet; thence
Northwesterly, at right. angles to sald Scutheasterly line, to the
Horthwesterly line of said Lot 1; thence Northeasterly along said
Northwesterly line, to the point of beginning.

Together with all littoral or riparian rights extending to the mean
high water level of Lake Pend O'Reille prior to the year 1952,

Excepting therefrom all mineral rights and road rights of way.

SIGNED, this 6th day of December

STATE OF IDAHO }
A8,

County of Bonner

On this 6th day of December : , 18 79 | before me,
i arad
the unders igned, & Notary Public, in and for said state, personally a?pe ‘
FRANCES L. SWANSON
known to me to be the perscn whose name is subscribed to the foregoing instrument and acknowledged

ty me that - s_he executed the same.

In F;"iiness.\"'fheré_!pfﬂ have hereunto set my hand and notarial seal on the date last above written,

"

o | .,%@éé%&m.@k{.'.{gfé/

~ STATE OF
b=

e m £2% ' Idaho
County. of & .
Filed for record &t the request of :

on the ----4./.. ...... day of ....a T . lﬂ.?.z At _.... /.'{.'.l-f.%.-- o'clock k- M.,

in Bouk‘----z-‘d:f.. ..... of Deeds, on page ﬁé...
ot o

By ST e Deputy,

P ——— T Y




deseribed real property ‘situate in. the County of Bonner,
of Idaho, to-wit--' . W e el T e iy e . .

described as- fnllows. T Y T

From the Northwesterly most corner of Lot 3,
Block 5 of Talache Vvillage Plat, which point is
on the Southerly right of way line of Lakeside
Drive: thence North 48°24'30" East along said
right of way 'line 15.25 feet; ' thence WNorth
41¢35'30" wWest, 50 feet to a:- point on the
Northerly right of way line of said Lakeside
Drive; thence Northeasterly .along said right of
way line, along a curve to . the right whose
radius is 393.45 feet, a distance of 59.231 feet

34* West 135.0 feet; thence South 84°25'24" East
218.82 feet to a point on the. North line of said
Lakesida Drive; thence . South..59%°15'39% West
along said right of way line 124.16 feet; thence
along said right of way line, along -a curve to
the  left whose radius is 393.45 feet.a distance
of 15.31 feet to the true point of beginning. .

o e _ LESS a tract of land in Government Lot 2. of
. LT - ' Section B, Township 55. North,  Range 1 West,

T - Boise Meridian, -Bonner - County, ., Idaho, . more
sPecrfically described as follows.

. From the Northwesterly’ corner of Lot 1 of Block

' : : records - of  Bonner - County - in-.Book 2 of Plats,
; page 78, thence North 30°44'21" West a distance
of 50.00 feet to the Northerly right .of way line

~of Lakeside Drive of.-said .Talache  Village;

. thence North 59°15'39" Bast. along said .Lakeside

Drive & distance of 63.6B. feet to the true point
_of beginning; thence:.continuing Rorth 59°915'3%"
East a distance of 60.48 feet; thence leaving
sald Lakeside Drive, North B84925!24" West a dis-

‘a distance of 57.58 feet to the true pnint of
beginning. . - ' o .

B T NV L ERA S Rt PN A TN VI R SRR

fPARCEI:‘E*A fract of  land in the Mexica ‘mineral survey
hE Aipumber 2559,.. in Governmant Lot 2.of Section §,
Toquhip 55 North, Range 1 West, Boise Meridian,
Bonner County, Idaho, more specrfically des-
cribed as follows: .. . 1 “liw el NN

s

pial -

}[*.- ) Ry Eb Ffrom the witness corner to dorner number 4 of
T 4 hﬂj /" said Mexico claim, which peint is North 79°44°
ST (i’j;5§7/// West a distance of 104.28 feet from said corner

number 4; thence HNoxrth 79°%44!' West along  the

-WARRANTY DEED
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KNOW ALL. MEN BY THESE PRESENTS; ThatﬂGrantors, LLOYD J.
ANDREWS and WINNIE MAY ANDREWS, husband  and wife, for value and
~consideration received do’ hereby GRANT,. BARGAIN, ; 5ELL and CONVEY
unto the Grantee, ELDON GRAVES, an unmarried man, the following

to the true point of beginning; :thence Noxrth 46° -

"% of Talache Village, ‘a plat recorded . in the ..

“tance of 93.82 feet] thence .South 46°34'40" East

o Iy 1953 ;
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North 1line of said Mexico claim a distance of
93.21 feet to the true point 'of beginning;
thence continuing North 79%44' ‘West a distance "'
of 223, 23 feet; thence leaving said ‘Morth line,"
South 33%14'36" East a distance of 46.65 feet to
the Wortherly right of way line of the existing
30,0 foot public access road; thence South
62°39'16" .Fast across said * access road a
distance of 32.99 . feet;  thence -South 84%25'24"
East a distance of 125.0 feet; thence . North
56°41'23" East a distance of 48,30 feet to the
true point of beginning.  EXCEPT any portion of
the abave described tract lying within the 30.0
.»foot publie access road as deeded in Document
lnumber 98895, in Book 115 of Deeds, page 305. in
¥he records of Bonner County, Idaho. )

e
‘_J_,_a—""' N .
s . ' H . . .

- See Attached Exhibit “a® — . 7
L4 Lot 1, Block 5, Talache Village,faécording to
the plat therech recorded in Book 2 of Plats,
page 78; records of Bonner County, Idaho, except

that portlon descrlbed as follows..

\ Beginning at the most Easterly corner of said

,Tb/*’ \ Lot 1; thence Southwesterly along the South-

easterly line, therecf 200 feet; thence HNarth-
\ westerly, at right angles to -said Southeasterly

thence Northeasterly along said Northwesterly
line, to the point of beglnning. :

‘YyJ) ‘line, to the Northwesterly line of said Lot 1;

SUBJECT TO the general taxes for the ‘year 1987; a }ien.

in the process of assessment, not yet due or payable.

SUBJECT TO reservations and/or exceptions contained in
Warranty Deed,'recorded June 25, 1975 as Instrument Na. 166559,

Book 154 of peeds, Page 124, as follows: "..excepting therefrom

all mineral rights." Affects: 'Parcel 1.

SUBJECT TO a Deed of Trust .to I seécure indebtedness 1in
the criginal principal sum of $30,000.00, and any other amounts
and/or obligations secured thereby, which Grantors hereby assign
to the CGrantees, dated Octoker 17, 1977, executed by Lloyd J.
Andrews and Winnie May Andrews, husband and wife, as Grantors,
with First American Title Insurance Company, Inc., as Trustee,
and Pirst Federal Savings and Loan Asgociation of Coeur d'Alene™
as Beneficiary, to secure payment of $30,000.00 together with
interest and any other obligations secured thereby: recorded
Getober 18, 1977 under Document No. 192763, records of Bonner
County, Idaho. Grantee herein shall assume the indebtedness
secured by said Deed of Trust, as of October - 1987, in
the sum of $25,125.00, and the terms and conditions of said Deed
of Trust, Grantees 'shall fully satisfy and. discharxrge. the same
according to the terms™ thereof, holding the .Grantors harmless
from any -further performance of the indebtedness and Deed of

Trust described hereinabove.

WARRANTY DEED
-2




-, BUBJECT 'ro nny- _reurvatlo .
1n beed, in favor of Talache Land, Cmupany; '
May 17, 1976 as Instrument ‘Mo. 175113, Book" 159 ;of ‘Deeds, Page’

140, as followss 'Grantor ruaerves miﬂeral F*ighta”
Parcel 2. 2

. SUBJECT . 'm 3 Fem
_Instrument in favor. of; Hobert Privetta.— a single« man, ! for
ingress, egress. over: and across’ the present axiating rundway,
and reserving & right:of way to Iay,. 4
water line, recorded hugunt. T+ 1978 . m8 -Inaerumcnt ﬂn
Book 176 of Deeds. Mfecta: Parcel 2 ' M

LR ]

sUBJEC'I‘ 10 any claima ur.i.sing out ,,of .the: d:l.ﬂeranc
between the mean high unter line and the" meaader - 1na of. Lako
Pend Drellle. - . g

SIJ'BJBC‘I‘ TC an eutata or 1nterest o! the Un.i.tad:States o!
America as per Judgment on Declaration -of Taking filed :by: -the -
United States of America, August 18, 1952, in the: ;United States
Diptrict Court for the District of Idaho, ‘and, recorded undaz*
Instrument Mo, 43056, in Book 14 of Judgments, paqa 106, racuzd
of Bonner County, Idaho. Affectm Parcal 3 NS

SUBJECT 1O any reservatiuns and/or exceptiona cantained :
in Warranty Deed, recovded Novembor 15, 1374 aa Instrument Wo. ..
161819, in Book 151 of Deeda, Pnge 277, aas follows: “..ux:eptipg
therefrom all mineral rights." . a L‘é;,-, : Ca

TOGETHER HITH all and ningular the tenemant-. haredita-
ments and appurtenances thareunto balonginq or in anywilaﬂnppnr-
taining. . . -

AND the abo-:e nnmed Grantorn hareby covennnt that ,t,ho
above described premises are free from all ancumbrances, -nndf;f
that they, and thelr heira, executors, and auigns will warzsnt
and defend the above prexises aqalnsf ‘w1l law;ul*’-clahu “and ¥
demands whatscever, EXCEPT easemnnts'and right'.s otway uutinq -
or of record. e

IN WITNESS WHERZOF, the Grantors have here\mto ot thoir
hands on the _3HtY day of October 'EL ) S :

=

+@¢u
STATE OP mm ‘46 - -
' oes. ih

County of . .
Ev o)

On this ﬂ? day’ of Gctobet. 1907. before me, the
undersigned Notary Publle, personally appeared LIOYD J. ARDREWS
and WINNIE MAY ANDREWS, known to me tojibe.the persons whosa
riames. are subscrlbed to the within: mstment, and acknowledged

: to“bﬁ that they executed £ 3AMD . AR Ny v

o 2 S A 2
WINNIE MAY ANDREW
. " AR ;--' .

'.4;

ot Hotary Publi
Residing at: Sandpoint

w..

Ay e

-

T g L
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EXHIBIT "aA“

LESS a tract of land in the Mexico mineral survey number 2559, in
Government Lot 2 of Section B, Township 55 North, Range 1 West,
Boise Meridian, Bonner County,‘Idaho, more - spec;fiqally described
as follows: .

TN

I

et

From the witness corner to corner number 4 of said Mexico claim,
which point is North 79°944' West a distance of 104.28 feet from
said corner number 4;. thence North 79944°' West along the North
line ¢f saild Mexico  claim. a distance *of . 93,21 feet; thence
continuing  North 79 44' West a .distance of.7223.23 feet to the
True Point of Beginning; thence leaving said North line, South 33°
114'36" East a distance of 16.65 feet; thence North 56°00'16" East
to a point on the North line of said Mexico claim which is South
79%44' East of the True Point of Beginning, thence North 79°44'
West to the True Point of Beglnning. : AT :

b
.

WARRANTY DEED

o e R AR i R e A G i ?

R ans %008
SR s

40

GO 1
o me EB -
S~ R L1
oM ™M m
et TR 1 I
2o £ .
A‘-cgiaﬁ
w My '
=0 ™
1 %.
€« =p
wx I3 ™
Q> . m
=39 . M
“ X oo -
) o m [
M= o
-4 :.




INSTRUMENT NO, 8245 ¥/

RFTER RECORDING WAL TO WARRANTY DEED 41477

THE GRANTEE,
For Value Received ELDON GRAVES, a single man-

The grantor(s), do(es) hereby grant, bargain, sell and convey unto  A. E. KEIR NASH and MARGUERITE
BOURAAD NASH, husbend and wife, as commmity property - }

the grantee(s), whose current addressis 1033 N. Ontare, Santa Barbara, CA 93105

the following described premises, in BONNER ‘ ' . County Idaho, to-wit;
Sea BExhibit A Attached hereto and wade a part hereof.

Assessor's Parcel No: RP 0458005001A A / RP 55NOIW085578 A

TO HAVE AND TO HOLD the said premises, with thelr appurtenances unto the said Grantee(s),
thelr heirs and assigns forever. And the said Grantor(s} dofes) hereby covenant to and with the said Grantee(s), that
he/shefthey isfare the owner(s) in fee simple of said premises; that they ara free from all encumbrances except
specific matters of record as shown above,

and that he/shefthey will warrant and defend the same from all lawtul claims whatsoever.

Dated: October 23rd, 1932

sl A

STATE OF g s RECORDING DATA:
COUNTY OF
[
On this ﬂ’r? day of (@ %' , 19 %Zbefore me, the . - g.n
undersigned, a Pubhc In and for said State, personally oo %n;':
appeared é Dyl (AR IS g0 Q&
' =
[ ...|'
] . \D i
known or [dentifiad to me to be the person(s} whose names isfare § o
subscribed to the within Instrument agd acknowlsdgad tgme that he il E =2
executed the same. % % E :
[ [ o]
I
/ ms P
.~ Notary Publia in and for sald Courty and State e w

Residing at.
Commission Jp. .
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EXHIBIT "“AY
PARCEL 1:

A portion of Government Lot 2 in Section 8, Township 55
North, Range 1 West, Boise Meridian, Bonner County, Idaho,
more particularly described as follows:

From the Northwesterly most corner of Lot 3, Block 5 of
Talache Village Plat, which point is on the Southerly right
of way line of Lakeside Drive; thence North 48 degrees 24°
30" East along said right of way line 15.25 feet; thence
North 41 degrees 35' 30" West 50 feet to a point on the
lortherly right of way line of said Lakeside Drive; thence
Northeasterly along said right of way line, along a curve ta
the right whose radius is 393.45 feet, a distance of 59.21
feet to the true point of beginning; thence North 46 degrees
34' West 135.0 feet; thence South 84 degrees 25' 24" East
218.82 feet to a point on the North line of said Lakeside
Drive; thence South 59 degrees 15' 39" West along said right
of way line 124.16 feet; thence along said right of way
line, along a curve to the left whose radius is 393.45 feet
a distance of 15.31 feet to the true point of beginning.

LESS a tract of land in Government Lot 2 of Section 8,
Township 55 North, Range 1 West, Boise Meridian, Bonner
County, Idaho, more specifically described as follows:

From the Northwesterly corner of Lot 1 of Block 5 of Talache
Village, a plat recorded in the records of Bonner County in
Book 2 of Plats, page 78; thence North 30 degrees 44°' 21"
West a distance of 50.00 feet to the Northerly right of way
line of Lakeside Drive of said Talache Village; thence North
59 degrees 15' 39" East along said Lakeside Drive a distance
of 63.68 feet to the true point of beginning; thence
continuing North 5% degrees 15' 39" East a distance of 60.48
feet; thence leaving said Lakeside Drive, North 84 degrees
25' 24" West a distance of 93.82 feet; thence South 46
degrees 34' 40" East a distance of 57.58 feet to the true
point of beginning.

PARCET, 2:

A tract of land in the Mexico Mineral Survey No. 2559, in
Government Lot 2 of Section 8, Township 55 North, Range 1
West, Boise Meridian, Bonner County, Idaho, more
spec1f1cally described as follows:

WARRANTY DEED
PAGE 2/8245EXA



From the witness corner to corner Number 4 of said Mexico
claim, which point is North 79 degrees 44' West a distance
of 104.28 feet from said corner Number 4; thence North 79
degrees 44' West along the North line of said Mexico claim a
distance of 93.21 feet to the true point of beginning;
thence continuing North 79 degrees 44' West a distance of
223.23 feet; thence leaving said North line, South 33
degrees 14' 36" East a distance of 46.65 feet to the .
Northerly right of way line of the existing 30.0 foot public
access road; thence South 62 degrees 39' 16" East across
said access road a distance of 32.99 feet; thence South 84
degrees 25' 24" East a distance of 125.0 feet; thence North
56 degrees 41' 23" East a distance of 48.30 feet to the true.
point of beginning. EXCEPT any portion of the :
above-described tract lying within the 30.0 foot public
access road as deeded in Document No. 98895, in Book 115 of
Deeds, page 305, in the records of Bonner County, Idaho.

LESS a tract of land in the Mexico Mineral Survey No. 2559,
in Government Lot 2 of Section 8, Township 55 North, Range 1
West, Boise Meridian, Bonner County, Idaho, more
specifically described as follows:

From the witness corner to corner No. 4 of said Mexico
claim, which point is North 79 degrees 44' West a distance
of 104.28 feet from said corner No. 4; thence North 79
degrees 44' West along the North line of said Mexico claim a
distance of 316.44 feet to the true point of beginning; '
thence leaving said North line, South 33 degrees 14' 36"
East a distance of 46.65 feet to the Northerly right of way
line of the existing 30.0 foot public access road; thence
along the Northerly access road to a point that is South 79
degrees 44' East from the p01nt of beginning; thence North
79 degrees 44' West to a point of beglnnlng.

PARCET. 3:

- Lot 1, Block 5, Talache Village, accordlng to the plat.

thereof recorded in Book 2 of Plats, page 78, records of
Bonner County, Idaho, except that portion described as
follows:

Beginning at the most Easterly corner of said Lot 1; thence
Southwesterly along the Southeasterly line thereof 200 feet;
thence Northwesterly at right angles to said Southeasterly
line to the Northwesterly line of said Lot 1; thence
Northeasterly along said Northwesterly line to the point of
beginning. .

WARRANTY DEED
PAGE 3/8245EXA
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SUBJECT TO:
GENERAL TAXES FOR THE YEAR 1992, A LIEN IN THE PROCESS OF
ASSESSMENT, NOT YET DUE OR PAYABLE.

COVENANTS, CONDITIONS RESTRICTIONS, RESERVATIONS AND/OR
EXCEPTIONS CONTAINED IN INSTRUMENT:

FROM: : TALACHE LAND COMPANY
RECORDED: NOVEMBER 15, 1974, JUNE 25, 1975 AND MAY
17, 1976 :
INSTRUMENT NOS.: 161819, 166559 AND 175113
wﬁAs FOLLDWS.; o "..EXCEPTING THEREFROM -ALL MINERAL
B - RIGKTS.". '
AFFECTS. . PARCELS, 1, 2 AND 3, RESPECTIVELY
EASEMENT AND CONDITIONS THEREOF RESERVED BY INSTRUMENT:
IN FAVOR OF: ROBERT PRIVETTE, A SINGLE MAN
FOR: INGRESS, EGRESS, OVER AND ACROSS THE

PRESENT EXISTING RCADWAY, AND RESERVING A RIGHT OF WAY
TO LAY, INSTALL AND MAYNTAIN A WATER LINE

AFFECTS: PARCEL 2
RECORDED: AUGUST 7, 1978
- INSTRUMENT NO. : 203310

ANY CLAIMS ARISING OUT OF THE DIFFERENCE BETWEEN THE MEAN
HIGH WATER LINE AND THE MEANDER LINE OF LAKE PEND OREILLE.
(AFFECTS PARCEL 3).

ESTATE OR INTEREST OF THE UNITED STATES OF AMERICA AS PER
JUDGMENT ON DECLARATION OF TAKING FILED BY THE UNITED STATES
OF AMERICA, AUGUST 18, 1952, IN THE UNITED STATES DISTRICT
COURT FOR THE- DISTRICT OF IDAHO, AND RECORDED UNDER
INSTRUMENT NO. 43056, IN BOOK 14 OF JUDGMENTS, PAGE 106,
RECORDS OF BONNER COUNTY, IDAHO. (AFFECTS PARCEL 3).

WARRANTY DEED
PAGE 4/8245EXA
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, REcersis 37 o
g COUNTY T9uE ngr.

Talache Land Company, Inc., Grantor, for $1.00 and other valuable considerations,
receipt of which Is now acknowledgad, now grants and conveys unte Francis L Swanson, a
'single woman of Sugle, Idaho, the Grantee, the fight of easement for the purpose of hgrm
and egrass upon over, and across the roal property as described as follows:

The existing easterly 10 {ten feel] of Lots 1, 2, 3, 4, s e 7, and 8 of Block 5, Talache
Viilaga. Bonner County, idaho,

~ To have and to hoid all-and singular tha said easement rights to Grantes, hat hairs,
and assigns forever

n witness whereof, Granter has hereunto set his hand and seai this 1st day of
Augus.. 1994,

Talache Land Co., Inc.

u’(-.-ef C%‘dflé

by Robert B, Goebel, President

Stata of Washington )

County of Spokane _ )

Notary: d«( P A

My cc;\m!sslon expires: 5% fﬁ i

K t P el v s
*f\-' L “"0\’“* . * -

'_,"._,"‘ Joe (T /A/(‘f’

A Teelace A
aN S e £ &
‘ht'), ‘1;,;'_‘- L
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Robert B. Goebel
136 E. Rockwood
Spokane, WA 99202

August 24, 1994

Deborah Bennet
Keir and Marguerite Nash -
Glen and Barbara Bandelin

Dear Neighbors:

So sorry about the inconvenience "my goof* created for you. Whé?l Francis came to me with
the drafted easement, as approved by Hoffmeister, 1 stupidly acknowledged it without pursuit
of the fact that it was your private land; you had every right to object.

| immediately directed Francis to amend the recorded easement, and clear your property.
Prior to me going out of town for the past week, she had told me she had clearad your
problem, '

If this is not the case, call me and | will have Everstt Coulter (my lawyer) take care of it. He
is well versed with Talache problems as he has worked with me on the Kimes/Werd deal.

Harriet and | have always endeavored to improve our area. Community harmony is important
to us, and we will endeavor to make this up to you.

Sincerely,

Bob Goebel

/kk
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S¢e ,‘ Saehim B Saneuhe p, 6 CHiom & ' /7L
A. E. KEIR NASH

RESEARCH PROFESSOR {AMERICAN LEGAL HISTORY)

Talache Landing Political Science Department

P. 0. BoX 492 ‘ University of California

Sagle, 1daho. 83860 Santa Barbara, California. 93106
(208} 263-0765 {805) 687-9315

August 21, 1994
Everett B. Coulter, Ir.
Turner, Stoeve, Gagliardi & Goss, Lawyers
301 West Indiana, P. O. Box 5210
Spokane, WA. 99205-0210.

Dear Mr. Coulter:

Discussions with Bonner County's Clerk of the Court Marie Scott and Assessor Tim Cochran cause me to
write concerning the astonishing notarized document filed in county records on 2 Aug 1994 by your
client, Robert Goebel. One official observed that the document's filing has created a legal mess. The
document declares that Robert Goebel, as president of Talache Land Co. (in a state of forfeiture in Idaho
since 1973), has, without consultation, granted on August 1, 1994 an easement across properties
separately belonging to three families (Cahn, Nash, and Bandelin) to a 3rd party, Frances Swanson. Of
course, neither he nor the defunct company has such power. See ldaho Code Title 30, Chapter 1,
sections 134 to 148 -- particularly section 135: "Consequences of forfeiture. (a) It shall be unlawful
for any forfeited domestic or foreign corporation to excercise its corporate powers or to transact

~ any business in this state." I understand the title-insurance company involved in the potential Talache

- Landing property sale giving rise to the document's filing thought it inadequate to the purpose.

. Implicit Threat to erous Talache Title whners' Need to Apprise Title Insurance Co nies?

However, an implicit threat to numerous Talache property titles tracing back to Talache Land Company
seemingly underlies Mr. Goebel's document, and suggests the need for poténtially affected owners to let
their title insurance companies know. My title insurance policy from Stewart Title (Texas), for example,
states: ".. The insured shall notify the Company promptly in writing ... (ii) in case knowledge shall come to an insured
‘hereunder of any claim of title or iniérest which is adverse to the title ... and which might cause loss or damage...." Prudence
suggests informing the realtor and previous owner from whom such property was purchased. '

The larger difficulty is this. There now lies in Bonner County records this document with adverse
implications for these properties' marketability -- and damage to their current and future market value.
What happens (even if the purported easement is let drop) years hence when one of these properties is up
Jor sale and title-insurance companies come across this document in the records? Is such property's
chance of sale at a good price enhanced, unaffected, or diminished? There could be similar adverse.
implications and potential market value damages to all owners (whom I therefore "cc”) of Talache |
properties whose titles trace back to E. C, Wert, Paul Wert, Charles Kimes, or the Talache Land
Company. 1f Mr. Goebel thinks today that his and Carver Kearney's recent purchase of Kimes and Wert -
interests in the defunct Talache Land Co. empowers his altering at will the terms of its sundry property
sales 2 decades ago, documents might tomorrow appear in Bonner County records purporting, say, to
grant a corner of Wayne and Kim Penttilas’ property to Dan and Dee Soss, to turn one of the Eickermans'
bedrooms into a guestroom for Robert Privette, or to rent Ms. Swanson's boat station to Dr. Mark Mays.
Grantees might be thereby delighted. Involuntary "donors” might not.

Because Deborah Cahn has had a not altogether satisfactory conversation with Mr. Goebel and my efforts
to reach him have not succeeded, I write to you. I also"cc” him, Deborah Cahn, Everett Hofmeister



Attachment F. Discuossion of
the Idaho Nonprofit Corporation Act & the old Talache Shoreside Water Users Association

Fl. Under the Idaho Nonprofit Corporation Act (Title 30-3), {la} although the corporation was
formed to the point of coming into legal existence [30-3-10-(2) "...a certificate of existence issued by the
secretary of state may be relied upon as conclusive evidence that the ... corporation is in good standing"),
and {1b} although it had an incorporator and Board of Director [sic=Andrews], {ic} it never drew up the
bylaws required to function [30-3-21 "The board of directors shall adopt the initial bylaws for the
corporation”] nor {1d} appointed any other directors beside Andrews, nor {le} held the meetings required
[30-3-46 "A corporation with members shall hold a meeting anmally...” but note 'with members'], ror
{1f} secured the judicial relief required not to meet periodically [30-3-14].

F2. The TSWUA Incorporation Articles provided: "VI. A certificate of membership shall be
issued to each member based upon such requirements as shall be set forth in the By-Laws and no transfer of
membership shall be valid or recognized...unless such transfer be in the manner provided therein.” Absent
bylaws, there seem to have been no valid members besides Andrews ever--and no valid transfers.

F3. 30-3-34 (3) says, "No person who is not an incorporator shail become a member of a
cooperative corporation unless such person shall agree to use services furnished by the corporation
when such service shall be available through its facilities.” Could it be said that the rights of persons
who purchased memberships but failed to use them once the pipe got to the edge of their properties were
lost by non-use? Could Andrews be successfully asked to repay such money?

F4. What are the effects, if any, of Andrews' declaration in October 27, 1980 letter to Finney
that: "The mnames and addresses of all members...is [sic] as follows... Andrews...
Nordeen...Harrell.. Johnson...Fouiz...Cahn (two)..Privette...unsold lots: Andrews...Swanson - itwo
memberships.” What of: "To date I have been fully paid by Nordeen, Johnson, Fouts, Privette,
Andrews...."? What of: "I think the note from the Association to me should have a face value of $4900.00
with an imerest rate of nine percent...the lowest allowed for this type of venture." Do Association
members, if any, owe Andrews 34900 + 9% interes:? And what of: "The small parcel of ground as laid out
on the map last week when I was in your office with Allan Kaibert, should be transferred from Frances and
me to the Association.” This seems to have been about the only follow-up accomplished.

F5., Whatever the status of the bylaw-less and board-of-directors-less corporation for 1980-81, on
December 1, 1982 the still bylaw-less and board-of-directors-less corporation went into a state of forfeiture
because it [20-3-136 and -137] "failed to file its annual report." It became on that dare [20-3-138]
"unlawful ... to exercise it corporate powers or to transact any business in" Idaho.

F6. Although, for ten years thereafter [see 30-3-139] the director[s] "or any other person or
persons appointed by any court of competent jurisdiction” could have [30-3-140] gotten it reinstated, on
Mar 1, 1993 [30-3-141] the corporation was "dissolved by operation of law.” All this inattention occurred,
despite the fact that Priverte in writing pointed the situation out to attormey-owners of the Fouts/Harkin
cabin and to Soss [who did, however, point the matter out to the former.] Further, during all this time no
one took any steps to comply with the requirement known perfectly well to the "founder"” and his attorney:
As David Welch observed in Mar 6, 1950 letter to Gary Finney, "..I have not filed for a State of Idaho
Water Resources Permit. As you [Finney!] pointed out, this will have to be done to conform to state law.."

F7. Note in this connection that [30-3-141 (2)] "upon request, the secretary of state shall issue a
certificate verifying the dissolution of any [such] corporation” and (3) "the district court in the county of the
corporation's registered office shall have full power to liquidate the assets of a corporation so dissolved...."

F8. Note that though Andrews' 1980 letter counts Privette as paid (and one can't tell from the
letter the actual circumstance that it wasn't a cash--rather a work--"payment"}, we know from Privette's
own declarations that the payment was in the form of work for Andrews and Cahn--on the dock & seawall.

F9. Finally, what of the assurances of Finney in letter to Cahn of May 27, 1986--though
seemingly Finney had never followed up on Andrews’ requests that Finney secure a withdrawal permit.
N.B,, the geographic restrictiveness of Finney's May 27, 1986 letter's statement of Cahn's & presumably
anyone else's rights: "...you have tweo (2} parcels of real estate that are entitled to be served by the
system. These are your two .. adjacent to the other present users. Each parcel's use is only for the use
of a normal family residential use. The water usage is transferrable with the parcel of land to which it
is attached.” If Finney's version of the original restrictions is correct, the rights not only are restricted to
parcels "adjacent 1o the other present users, " but are also not separable from their original properties. On
this view, Priveite couldn't detach his now-Soss-land water-right or convert it into an easement to another
parcel as his deed of sale to Soss purporis to do. Cghn's 2nd right is mysterious as to location.
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(Frances Swanson's attorney), the Bandelins and their attorney in related litigation (Daniel Featherston).
Mr. Featherston was, I gather, recently consulted by the possible purchaser of Frances Swanson's Talache
Landing Block 5 shoreside Lots 7 & 8 whose concerns seem to be the specific impetus for this odd
document. The possible purchaser's concern is posed in the following question.
Is there is a lawful easement from lots 7 & 8 across sewage system lot 6 [whose ownership is in legal dispute --
Swanson, or Swanson & Stewart (lots 9, 10, 11 owner), or Swanson, Stewart, & Bandelin? ] agross lots 2 & 3
[Bandelin], across "lot 1 less Tax 1" [Nash], and across Tax 1 of Lot 1 [Cahn] to the only topographically
practical egress, the county road [Lakeside Drive on 4 March 1961 plat map]?

Before doing my best to outline my understanding of the relevant law and the history of Talache
properties as both affect current property holders [for the benefit of these non-lawyers' information, I
include some details with which you are doubtless familiar], may I make three observations? One, as
several adjacent property owners on the same water system and as Everett Hofmeister know, I have
heretofore assisted Frances Swanson's efforts to gain a water system hookup to a nearby property she is
also trying to sell. SoI am dumbfounded by this effort behind Cahn and Nash backs.

But two, the inescapable effect of this document (at least until rescinded) seems to be to make it
impossible for the Cahns, the Bandelins, or the Nashes to sign any easement agreements. We could be
taken as concurring in the document's broader implications. Perhaps Frances Swanson can obtain an
easement not freighted with such broader implications about defunct Talache Land Company's
posthumous powers and that does not pose the spectacle of one private party long afterwards seeking to
engraft limitations on sales completed without any scintilla of evidence of an easement apparent in the
property purchase documents. But Mr. Goebel and Ms. Swanson seem to have tied at least Cahn and

~ Nash hands for now. One consequence, I'm sure you'll agree, is: Given Idaho's new property sale

disclosure law (effective July 1994), there is need to inform selling realtors.

Thige, during Mr. Goebel's negotiations re acquiring Talache Land properties, I freely loaned him
documents I had gathered during my own inquiries. His May 6, 1994 letter to me states: "All things have a
conclusion! ... Hopefully, this will conclude your research .... It appears everyone will be a winner.”
Unfortunately, the August-2-recorded document looks more like re-opening a troubled history of Talache
litigation and alleged fraud going back into the 1960s, taking a very odd turn in September 1974,
quiescent until 1989, and more recently threatening lengthy lawsuits. I am enormously puzzled as to why
Mr. Goebel should choose this course. Perhaps you can enlighten me. The following points appear
relevant. Kindly let me know. if you disagree with my conclusion that Mr. Goebel had on August 1, 1994
no legal power to grant the easements in question as, purportedly, president of Talache Land Company.

2. _Idaho Status of California-Incorporated Talache Land Company in 1972 When it Acguireglv Talache
Properties

Talache Land Company was originally incorporated in California by dentist Charles Kimes (then of
Salinas, now of Phoenix) at some point perhaps prior to! conclusion of a Kootenai County suit in which
Kimes won on April 17, 1970 (recorded April 21, Bonner County Records, Instrument #126889) a judgment of
$190,690.50 (itself wholly unconnected with Talache properties) against E. C. Wert, Sr. (then of Spokane
and now of somewhere in South America). Talache Land Company was incorporated in California prior
to (or just after) a February 1972 Bonner County sheriff's sale #138872) to satisfy Wert's debt to Kimes of
Talache property allegedly held variously by E. C. Wert himself or as trustee for some unstated purpose
in consequence of a 15 March 1968 quitclaim deed (Instrument # illegible on my copy but filed 18 March 1968 and
in Book No. 127 of Deeds, p. 424) to him from a Washington corporation named D-K-C, or by Wert as trustee

11 say "at some time perhaps prior to" because the incorporation date given on the California document available
(not the original charter) is 1956. This is probably a later typo because Kimes had no holdings in Bonner County
prior to the 1972 sheriff's sale and is unable (in convf:'réétiog)_ to recollect s0 early an incorporation date.



® ; o

for a family trust set up on 3 December 1969 a few months before trial (#125542), or under the name of a
Spokane-based mining corporation he controtled, Imperial Silver, and to which he had conveyed mineral
rights in a document dated 15 March 1968 but not recorded until May 2, 1969 (#121564). As of the
sheriff's February 1972 sale, the California corporation was seemingly empowered under Idaho statute to
conduct Idaho business. Tt is further clear: (a) that Kimes immediately after the sheriff's sale quitclaimed
the properties received to (his) Talache Land Company; and (b) that, leaving someone in charge here (I
believe, one Basil Hartley) and the Stockton-California-based secretary and treasurer, Comer and Comer,
of Talache Land Company handling matters in California, Kimes (busy with dental practice and
hotel/motel holdings outside of Idaho) thought little or nothing further about the matter for some 17 years.
He was alerted to the subsequent history in 1989 by one Robert Privette (of Talache and Spokane).

Kimes was so inattentive to his rights (sleeping upon them for almost 2 decades) that he failed to
secure a sheriff's deed confirming his title untit May 14, 1992 -- rather than, as one acting with normal
attentiveness would have done, securing such sheriff's deed in February 1973, at the expiration of the 1
year redemption opportunity provided by Idaho law to Wert. In the meantime there happened [without
title insurance companies noticing -- despite obvious tip-offs in a bizarre document (#162406), entitled
"Release of Judgment Lien," dated 30 September 1974, but not filed for record until December 12,
1974, at the request of Gem State Title Co.] an extraordinary sequence of events. Key to all is this
document.

3. The Bizarre Sept 1974 "Release of Judgment Lien" Document, notarized by Glen Bandelin as signed
bv E rt "as Vice President of Tal Land Company." but seemingly signed on Paul Wert

Instrument #162406 (enclosed) "Release of Judgment Lien" is surely one of the oddest documents in
Idaho records. It is important because on it chiefly rest all sales of Talache Land parcels under the
company's name from 1974 on. Please examine it -- bearing in mind:

(1) that, as of the February 1972 sheriff's sale to Kimes, E. C. Wert had no power to dispose of
Talache properties (unless an effort, never made, had succeeded in showing that he held legitimately as
trustee for the Wert family or some other beneficiaries and that hence the properties were immune from
sheriff's sale - perhaps the incompleted purpose of the above-mentioned Dec 1969 trust document);

(2) that Talache Land Company was Kimes' company and he its president (but which, interestingly, in
its April 3, 1972 California-filed list of officers contained a biank beside the title "Vice President");

(3) that the notary public signing the document was Glen Bandelin, who grew up and practiced law in
Sandpoint but who in recent years has been principally located in Costa Rica, who is listed as éarly as the
1961 Talache plat map as the Secretary-Treasurer of Talache Lodge, Inc.,2 who is mentioned as Idaho
statutory agent for Wert's Imperial Silver Corporation in the 24 Sept 1975 Certificate of Quahﬁcatlon
signed by Idaho's Secretary of State, and who was a principal ofﬁcer of Gem State:

Three oddities are immediately apparent. First, Bandelin notarizes that E. C. Wert appeared before him,
but the signature is obviously not that of E.C. Wert -- rather seemingly that of his son Paul Wert,
currently a Spokane physician, I believe. The signature looks utterly unlike E. C. Wert signatures on
many other documents available to Bandelin as Gem State Title officer, not to mention as agent of Wert's

24 predecessor Idaho corporation to which assets of the earlier in-the-1920s-very-profitable, but by the 1940s not-
profitable Talache silver mining company were turned over in the late 1940s, which sought to develop the area as
a vacation site, and operated a lodge near the site of Goebel's property until it burned down. It engaged in land
swaps with the U.S. government in the early 1950s. In the early 1960s Talache Lodge sold out to Lou and Vern
Gabel (aka Talache Development), and during the 1960s a complicated series of suits ensued involving Talache
Lodge, Gabel/Gabel/Talache Development, E. C. Wert, one of the partners in D-K-C (Crick) which quitclaimed
(see above) to Wert in 1968. The succession is complex and I shall not go into it here -- unless you need the
information. Suffice it to say here: (1) only the small minority of Talache Landing properties with title chains
Lodge> Gabel& Gabel/Talache-Development > next purchaser look plalnly "regular“ (2) it remains unresolved
whether Wert's 1968-1970 title-claims were sound
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mining company. Does it not seem a little remarkable that Bandelin, so long a Wert associate, confused
the physical appearance of father and son?

Second, the document purports to have E. C. Wert be vice president of (Kimes') Talache Land and
1 forgive E. C. Wert as debtor to Talache Land. Vice-president of course was the office never filled by
| Kimes. Any innocent but alert Sandpoint title officer should have seen something might be amiss -- and
| checked further into the public records of the suit and sheriff's sale. Among the first fruits of exploration
'\i would have been finding that Kimes' company had forfeited its right to do business in Idaho nearly a year
} earlier.

Third, in Gem State Title's case, however, the evidence lay closer to hand -- in the company's own then
| recent letter files. A Gem State letter of May 16, 1974 had replied to one Lucinda Weiss' inquiry
! concerning the possibility of obtaining title insurance were there to be a purchase of certain Talache
property of whom the then "Vestee: [was] Robert B. Goebel." The letter gives a lengthy list of 10 fee
| title exceptions, including the 1970 Kimes-Wert suit and the 1972 assignment of judgment from Kimes to
' Talache Land Company.

Robert Goebel's first business activities in the area date back to the middle 1960s and include: (a)
purchase 29 Aug 1966 of beach lots 11 and 12 in Block 5 from (Gabel's and Gabel's) Talache
Development; (b) purchase again on 18 Oct 1968 of the same properties (as well as of beachlot 10} from
Wert; {(c) on the same day a mortgage loan from Goebel to Wert int the amount of $20,000 for which the
security was Wert's (alleged) title in certain St. Reca/Talache properties (now largely owned by Goebel
and purchasers from him) and in nearby Exchange 821B properties (which later went to Cahns in the
aftermath of another suit against Wert for failure to pay back an entirely different mortgage).

Bandelin was the notary public for the 1968 Wert/Goebel mortgage. At about the time of the 1974

| "Release of Judgment Lien" document, Frances Swanson -~ éarlier introduced by Goebe! to Wert -- came
into the employ of Gem State Title and also took options and/or became agent for the Wert claimed
properties which began to sell shortly after the document's recording. My copy of the 16 May 1974 Gem
| State letter to Lucinda Weiss is extensively annotated perhaps in Swanson's handwriting.

Local title company knowledge of the tangled state of Talache properties was not limited at the time to
.Gem State Title. Thus Bonner Title replied on March 10, 1972 to Lloyd Andrews' attorney (Patterson of
Humpbhries, Patterson and Humphries, Spokane) with an essentially similar list of judgments and tax liens
-- and noted that the last deed of record on a St. Reca parcel "runs to: Andrews... and Andrews ....
undivided 1/2 interest, and ...Swanson...undivided 1/2 interest....warranty deed ... November 30, 1970,
An August 4, 1972 letter from Patterson to Swanson and Andrews discussed the "property ... mixed up
with Kimes, Hartley, Wert and the Wert family" and Bonner Title's view "that it was gelting such a mess
that .... they were concerned about insuring any of the property in that area...." A June 19, 1973 letter
from Patterson to Andrews relates that Basil Hartley had stopped into see him the previous day and said
"they are getting things unraveled and the property is going to revert to Wert... and Kines[sic] will
apparently be out of it." : :

The prediction seemed to be born out a year later with the 1974 Release of Judgment Lien -- with one
exception. Kimes was out of it [indeed, perhaps out to lunch] but didn't know he was. How could this all
have come to pass? Was a bold scheme afoot, but a foolhardy one with no protection against Kimes'
coming back to life in Idaho? Writing 18 years later, on July 14, 1992, to his Sandpoint lawyer, Kimies
complained that the lawyer had informed him "several times by telephone of gross fraudulent sales of
Talache Land Company properties by several parties in Sand Point [sic] which possibly could be defined
as a conspiracy" but let his "letters and faxs go unanswered."
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4. Changed Addresseson T tices and A Curious Redemption by Comi America

Three documents of the middle 1970s offer a partial possible explanation as to why -- if Kimes' letter'
description of what was going on is ¢orrect -- by September 1974 the parties could anticipate getting
away with, to quote Kimes, "gross fraudulent sales." An 8 Feb 1974 Tax Deed (Instrument #155494) shows
that Wert had been in arrears in tax payments on these Talache properties from 1970 (two years before
the sheriff's sale). For whatever reason, perhaps habitual casualness in financial matters, Kimes did not
notice this when taking them over in 1972. Additionally, he made no efforts to pay 1972 or 1973
property taxes. On 8 Feb 1974, accordingly, Alice Nelson, County Treasurer/Tax Collector, conveyed all
Talache Land Company properties to Bonner County. Not quite three months later, on 2 May 1974, a
Redemption Deed (#157129) reconveyed the properties back to Talache Land Company -- not because
Charles Kimes had bothered to do anything about the situation (he had not), but rather because the
delinquent taxes were paid off by Cominco American, a mining company which, prior to Kimes' 1972
acquisition, had leased, and retained, the right to conduct exploratory operations with an eye to re-
opening the old silver mines. Or (inasmuch Kimes' attorneys, in the 1990s, could find neither a person
recollecting, nor a record, at Cominco American of such tax redemption payments) someone else -- not
Kimes -- purporting to represent Cominco American, redeemed.

The third relevant middle 1970s document is a sheet called "Real Property Valuation Summary”
detailing the market values and assessed values of 11 mining claims and 2 lots in Exchange 821 for the
years 1971 to 1976. The curiosity lies not in the values, but in the alterations of addresses whither the
assessment notifications were sent. The first address, typed, is to "Talache Development Corp ¢/ E. C.
Wert, Trustee, 327 W. 8th, Spokarne, WN." Trustee of Talache Development?? No such beast. This is
curious also inasmuch as Wert, in taking the properties from D-K-C on 15 March 1968, in deeding the
mining rights over to his Imperial Silver on the same day, and in trying to set up the 3 Dec 1969 family
trust, never used the name Talache Development, and, by the latter date, technically couldn't. That was
the old Gabel & Gabel company, which was forfeited for non-payment of annua! fees by the Idaho
Secretary of State on 2 December 1968.

The second address, written in, with the first crossed out, is to: "Talache Land Company Corp., P. O.

Box 577, Salinas, Calif." That address -- in the city of Charles Kimes' then residence -~ suggests that at
some point he received tax notices (but ignored them), or alternatively intended to receive them, but didn't
and forgot to follow up. The-alternative is possible because that second address is crossed out, though the
name Talache Land Company is retained, and a third address (illegible as to city in my copy) is added.
The third is presumably where the tax notices were thereafter sent -- for some time. I say "for some time"
because as a later document (Bonner County Property Record Card) and Assessor Office computer
printouts show, at least by the early 1990s, the old Talache Development name was still in use as well as
the following name and address: "Talache Land Co, Corp., c/o Ted Wert Jr., 1741 W 1ith, Spokane

WA. 99204."

By Others : .
Ted Wert, Jr. of course is a different son of E. C. Wert from Paul Wert. But from all the foregomg, the

following inferences seem reasonable.

1. BY 1974 CHARLES KIMES WAS DISPLAYING A PATTERN OF CARELESSNESS ABOUT HIS
TALACHE LANDING INTERESTS.

2. SUCH CIRCUMSTANCE WAS OBVIOUS TO A "LOCAL" FAMILIAR WITH THE SITUATION.

3. A PERSON, RIGHTLY SITUATED, COULD CAPITALIZE ON THIS BY CONVERTING THE NAME
TALACHE LAND COMPANY TO HIS OWN USE.
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An alternative explanation is possible -- that Kimes in fact deeded over the right to use the Talache Land
Company name to E. C. Wert, Ted Wert, and/or Paul Wert and to redeem the properties. But neither the
diligent searches of two different attorneys employed by Kimes in the 1990s, nor Kimes' (hazy)
recollections, nor the failure of any Wert to come forward with such evidence, nor their willingness to
quitclaim in 1994 to your client, Robert Goebel, and Carver Kearney -- points in such a direction.

Fortunately, we need not resolve this matter here to deal with the instant situation and Mr. Goebel's
current powers. What happened generally from 1974's Redemption of Judgment Lien on as to property
sales in the area is now clear. They were made either in E. C. Wert's name to others (as they had to
Goebel -- see Part 3, p. 4 above) or in Talache Land Company's name to others (frequently via the agency
or assistance of Frances Swanson). Innocent parties purchased recreational properties with written deeds
that they reasonably took to be valid. Title companies, local and national, issued insurance policies.

Such might have continued to be the case for good -- with no "noise" from Kimes -- had it not been for a
second track of mineral rights business conducted by one or more Werts. On 28 May 1976 Wert (this
time with a signature that looks very much like his) deeded both "Imperial Silver Corp., a Washington
Corporation" and "Talache Land Co., Corporation, a California Corporation” (Instrument #181568) mineral
rights in various patented claims to Silver Butte Mining Company. On the same day the document was
notarized in Washington with Wert appearing as president of Imperial and vice president of Talache Land
and Sarah Wert (wife or daughter) as secretary of both corporations. On 22 November 1976 the deed was
filed for record in Bonner County "at the request of Harlan McConnaughey,” an E. C. Wert associate.
Twelve years later, on 2 February 1988, Clifford Hohman, acting as President of Silver Butte, quitclaimed
various of these mineral rights to Robert A. Privette. Sometime thereafier Privette (I believe because,
having no bank account, and paying in cash, he had no cashed check as evidence) became dissatisfied
with some of the uncertainties in the quitclaim, Unable to obtain satisfaction from Hohman or the Werts
and researching documents in county records, Privette came across Kimes' name, tracked him down in
Arizona, and informed him of what had transpired. The rest of the story is familiar and recent.

6. lications Specifically for Gogbel's August 1, 1994 Document and M enerally for Hi WErS

and their Effects Upon the Rights of Other Talache Landing Property Holders

Goebel's 1994 acquisitions of Kimes' and various Werts' interests in Talache area properties suffice, of
course, to remedy any defects in Goebel's own titles deriving from Wert or Talache Land. The same
applies to situations where there are no 3rd parties in possession with written titles whose provisions
potentially conflict and where the only prior conflict pertained to whether Kimes or Wert possessed a
parcel or appurtenant right. '

Judging from Mr. Goebel's filing of his August 1, 1994 purported-easement document and from brief
comments he has made to me in passing concerning his purchases, I am not convinced that he has
thoroughly thought through the implications for situations where 3rd party interests and rights are also
involved. Let me see if you do not agree with me as to these.

To use the well worn legal cliche -- like water, legal powers can't rise higher than their sources.
Wert/Talache Land and Kimes/Talache Land are the relevant sources. | put aside here the unlikely
alternative mentioned atop page 6 above and whether there might be other sources than Goebel's 1994
powers (e.g., some pertinent declaration in some other public record) to resolve Ms. Swanson's easement
dilemma. The former would abort the instant difference (as Goebel could not take back what Wert had
legitimately granted, or give what Wert had not). The latter is irrelevant to limits on Goebel's powers.

Assume the more likely situation -- as characterized in Kimes' above quoted letter to his attorney.
Against 3rd parties in titular and actual possession, Goebel cannot derive positive powers of his own just
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from defects in Wert's powers. For that to happen, something has to come from the powers and rights that
Kimes could have exercised, had he chosen to proceed further on his own against Wert and won, rather
than quitclaim to Goebel.

Goebel's powers, in other words, are limited both by what Kimes' would have been and by the same Idaho
statutes and case decisions that would have limited Kimes -- particularly those pertaining to statutes of
limitations, to due diligence in exercising rights (so not to lose them by sleeping on them), and to adverse
possession. Most particularly limiting are the relevant provisions of Idaho Code 5-201 {0 5-210. Asl
understand you are licensed to practice in Idaho as well as Washington, and as this letter is already
detailed, I shan't burden you or it with a rehearsal of the relevant precedent applying to the Swanson
easement question. Rather, let me suggest that the Idaho precedent discussed in the attached letter to
Thomas Cooke (and commented upon in the attached letter by Everett Hofmeister) bears here with equal
force but in different direction from how it does in the situation described and analyzed in those letters.

There the situation was such that the law winds up for the title holder, against the would be adverse
possessor without written contrary deed (i.e., an I.C. 5-209 situation). Here, if [from Kimes' position
(now Goebel's)] the adverse possessor be the current Talache-Land/Wert-deriving title holder, one has, at
worst from the title-holder's perspective, an I.C. 205-7 & 8 situation.

Moreover, behind lie two generally applicable circumstances that would further weaken any Kimes'-based
Goebel claims against such parties. First is that the name used by Wert was the one most plausibly
acceptable by property purchasers exercising reasonable prudence -- it was on its face the
legally/historically correct name, Talache Land Company. It was precisely Kimes' own carelessness
about officer-staffing from 1972-1974 that permitted any such Wert usage. Second is the long passage of
time after 1974 before Kimes did anything about it -- and then not because of his own belated diligence,
rather because Mr. Privette bopped him on the head with the news. As Mr. Goebel knows, at Mr.
Privette's instigation, I conferred extensively during Fall 1993 and early Winter 1994 with Dr. Kimes as to
the possibility of my entering into some arrangement in partnership with Kimes to try to produce
resolution of all the Talache Landing property doubts and conflicts relating to Wert/Kimes. The more I
got into it, however, the more convinced I became that Kimes continued to-display similar characteristics.
Let me charitably describe them as embodying to a discomforting degree fecklessness in relating one
day's discussions to the next and erraticness in timely reponsiveness. Increasingly, it struck me that his
case against all except Wert dnd associates was as weak as it could be. And, I hiad no interest in coming
against innocent bona fide purchasers. Therefore, about the time that in a moment of low comedy
(according to Privette) Kime's just-retired-from-military-intelligence son-in-law came here from Salinas to
conduct explorations and inadvertently allowed a handgun to drop from his briefcase to the floor of his
motel room, I decided this was "no go." I think Mr. Goebel's "easement effort” is "no go" also. As Roger
Hanlon (one of Kimes' attorneys) once observed, the greatest value in the Kimes/Wert situation may have
been its entertainment value. : ' h

The instant situation has the additional irony that, if Mr. Goebel could succeed on behalf of himself or
Swanson against Cahn or Nash, it would in turn be against the chain of previous owners of their parcels -
Cahn or Nash or title insurance companies could come. In this chain, right after Wert/Talache is Frances
Swanson. The final irony is that I, at least, had previous to this contretemps given no reason whatsoever
to Frances Swanson to think Nashes would not grant an easement, if needed, when formally approached.
Now as I observed earlier, by obtaining this Aug. |1 document, she has tied Cahn and Nash hands, making
them powerless to help her. ' .

I therefore ask that you persuade your client to adopt what the Bonner County Clerk of the Court
indicated would be the least conflictual and most efficacious course, a course that would lessen the
damage done. That is to file with that Court a notarized document indicating that the August 1 document
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was filed there in error. If Mr. Goebel does so, other Talache/Wert-deriving property-owners can be at
case. If he does not, they had best en_masse inform their title insurance companies. Presumably, further,
Goebel's agreements don't prevent damaged 3rd parties from suing one or more Werts, if appropriate. |
shall be happy to discuss the situation with you over the phone. In the meantime I am writing Everett
Hofmeister urging him to advance with his client the view that she presents a much more elegant picture
of elderly serenity on her rocker than off. Thereon situated, she will be better able to practice the motto
on her desk, "Old age and treachery will outwit youth and skill." '

Sincerely yours, m

A. E. Keir Nash

cc; Robert Goebel
Deborah Cahn
Hofmeister
F. Swanson
Bandelins
D. Featherston
Other Talache Land/Wert title deriving owners
Sandpoint Title
Stewart Title Insurance {Texas)
Kaniksu Realty (att: Sue Moon, seller's agent for our property)
Panhandle Realty (seller's agent for our property)
Coldwell Banker (ati: Paul Dukes, seller's agent for Nash/Swanson property)
Marie Scott, Clerk of County Court
Tim Cochran, Bonner County Assessar
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k _ ACKNOWLEDGMENT OF NULLITY OF INSTRUMENT
KNOW ALL MEN BY THESE PRESENTS:

' WHEREAS, that certain instrument purporting to convey an
easement was recorded August 2, 1994, as Instrument 449888, records
of Bonner County, Idaho, wheraein Frances L. Swanson. vas m:
and

m, the érantur. TALACHE LAND COMPANY, INC., was at said
time a corporation that forfeitad its right to do business on
Kovember 30, 1973, and was and is a defunct corportation: and

convey any right, title or interest, XOW, THEREFORE:

COMES NOW, Prances L. Swanson, a single woman, without
relinquishment of any right or claim to a pre-existing easewment or
easement which may othervise exist, dces hereby acknowledge that

1

t

said instrument No. 449888 was executed and filed in error amd |

should be deemed a nullity and cancelled. . o
This acknowledgment shall be binding upon the beirs,
successors and assigns of L. Swanson.
DATED this VL azy o : @; 1994.

oyt
R

WHEREAS, it is acknowledged that said instrusent did not
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County of_Sowwer. }

STATE OF IDAHO
88

That she is the declarant in tha above entitled matter and has ;

read the ahove and foregoing acknowledgsent, Xknows the contents -
thereof and that the same is true as affiant verily believes. '

Pranm L. Swanson, ArSL

#,f SUBSCRIBED AND SWORN to bafore me this ,57!(
T 6CTOBER

SHTATMEYY, 1994.
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Robert B, Gosbel, individually, and on behalf of Talache Land
Company, Inc¢., a defunct corporation, now revokes and rescinds that
certain easement as contained in the easement under Recorder’s File
No. 4498388, recorded in tha Bonher County Recorder’s Office on
August 2, 1994, which describes the following real property:

The existing 10’ of Lots 1, 2, 3, 4, 5, 6, 7, and 8 of Block
5, Talache Village, Bonner County, Idaho.

The undersigned revokes the easement for the reason that it was
granted in error and that Talache Land Company, Inc., has no power
or autherity to convey any easement and that Robert B. Goebel does
not have the power or authority to convey the easement as granted.

IN WITNESS WHEREQ Robert B. Goebel has set his hand and seal
this _3&__ day of %3& 1994.

it

GOEBEL
STATE OF LJASHH6TRE)

County of ﬁa (E':_JE!'____;

On this day perscnally appeared before me Robert Goehel, to me
known to be the individual described in and who executed the; within™

and foregoing instrument, and acknowledged that he signed.the éama‘

as his free and voluntary act and deed, for the uses and purpopes
therein mentioned. ' i

GIVEN under my hand and official seal this
m . 1993, . _
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For Ve Rozsived Robert B. Gosbel nnd Naxriet M. Goebel, Mushend and Wils
tlo haraby convey, releasa, ramige and forover quit clstm uio A, 2. Kely Nesk ard Marguerits Bouraad
Nssh, Ihsband and Wife

the following dascribad premises, ta-wit:
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RELEASE OF JUDGMENT iLIEN

KNOW ALL MEN BY THESE PRESENTS:

That for and in consideration of One ($1.00) Dollars and other vaiuable considerations
pald to TALACHE LAND COMPANY CORPORATION, a corporation, by E. C. WERT and
JOCELYN M, WERT, husband and wife, receipt of which is hereby acknowledged, now
TALACHE LAND COMPANY CORPORATION does herebyﬁlease pr;]aaty in the County of
Bonner, State of ldaho a description of which is hereby attached as Exhibit "A* and made
a part hereof by this reference as if fuly set forth herein: from all claim to or interest In the
sanie, §r any part thereof which the said TALACHE LAND COMPANY CORPORATION may
have under and by virtue of the Judgment rendered on the 17th day of April, 1970, In The
District Court of the First Judicial District in the County of Kootenal against the said
E. C, WERT aﬁd JOCELYN M. WERT, hgsband aﬁd wife, for the sum of $190,690.50,
and from all liens or encumbrances that have attached to the same by reason of the recovery
of the Judgment as free and clear, in all respects, a's though the Judgment had not been

rendered,

DATED this 35 _day of September, 1974.

TALACHE LAND cﬁi.i/P/«RY COBPORATION
/

B: /.%Q%/,K.
es

STATE OF, IDAHO )

) ss,
County of Bonner )

.On this ) day of September, 1974, before me the undersigned, a Notary Public., In

" aod for said ounty and $tate personally appeared E, C, WERT as Vice President of

TALACHE LAND COMPANY CORPORATION, respectively, and known to me to be the
persoh whose name is subscribed to the Inregolng instrument and acknowledged to me that

_ he executed the same,

~IN WITNESS WHEREOF, I have hereunto se

BANDELIN & AIOCIA TR
ATTOANETE AT Law
ro. 90X 08
SAMNDFOINT, POAMD B34S '
TEL. (480) FDI1ND . N

RELEASE OF JUDGMENT LIEN "~ .- . T

/7



ARTICLES OF INCORPORATION

OF

TALACHE SHORESIDE WATER USERS ASSOC., INC.

KNOW ALL MEN BY THESE PRESENTS:

That I, the undersigned, have this day voluntarily
associated myself and do hereby and by these Articles of
Incorporation unite and associate myself for the purpose of

forming a non-profit corporation pursuant to the Idaho Nonprofit

Corporation Act, Idaho Code §30-301 and following, for the
maintaining, operation and distribution of Qater for the
property lying within Bonner County, Idaho, in the area known as
Talache, Idaho.
ARTICLE I
The‘name of this corporation shall be TALACHE
SHORESIDE WATER USERS ASSOC., INC.
ARTICLE II . - 4
The objéc;s and purposes for which-this'COxporation
1s organized are as follows:
(1) To own, operate, provide, care for, énd,maintain
a water distribution system in such a manner as'tOQprétéct the
health of the asscociation meﬁberé in accordance with staté and
Federal laws and regulations, for the maximum social and
residential use Qf the members anéd their gquests; and generally
to further those purposes for the members, and to do and perform_
any and all acts or make such contracts that may becomes necessary

or convenient for the full and perfect enjoyment and the carrying

out of the purposes aforesaid; and in that behalf, to PUICh??%rﬂ_,

A

sell, own, use, lease or improve personal property and real

+*

e g s et



® ®
estate which may be acquired or deemed necessary oOr convenient
for the purpose of carrying out any of the objects of the
corporation. |
(2) To borrow money and mortgage or hypothecate
any of the property of the corporatibn as a security for the
payment thereof, with power to receive gifts or beguests on
behalf of the purposes of said corporation, and to loan and
extend credit in the furtherance of said purposes. |
ARTICLE IIT
The initial registered agent and his location are
Mr.rTerence Nordeen, P.0O. Box 682, Sandpoint, Idaho 83864.
ARTICLE 1V
The number of directors who shall manage and conduct

the affairs of this corporation shall not exceed seven (7), but

shall be in the number as provided by the By-laws. The directors

shall be elected by the members at the organization meeting for
a term of one (1) year. The directors, by ghe By-laws, may
increase the term ofrthe directors.,
ARTICLE V
The durétion of this corporation-éhall be perpetﬁal.
It is not organized for pecuniary profit and has no capital
stock.
ARTICLE VI
A certificate of memberszship shall be issued to
each member based upon such reguirements as shall be set forth

in the By-laws as established by the Board of Directors and no

transfer of membership shall be valid or recognized by this

corporation unless such transfer be in the manner proviqed therein.

e ——_



ARTICLE VII
The initial incorporator and Board cf Director 1is

as follows:

Lloyd J. Andrews, P.0O. Box 1866, Bellevue,

Washington 98009

Whose numbers may from time to time be changed in
accordance with the duly adopted By-laws of the corporation.

IN WITNESS WHEREQF, I have hereunto set my hands

7H L
and seal this / " day o fqﬁégzg:“&980 //\
LLOYD’“J ANDREWS
STATE OF * HEGTON )
ONAEAR_ ) ss.
Countyv of ~¥tmre
. ‘”‘ (Uraber
On this y of Auguat, in the year of 1980,

before me, the undersigned Notary Public, personally appeared
LLOYD J. ANDREWS, known to me to be the person whose name is

subscribed to the foregoing instrument and acknowledged to me
that he executed the same. :

s

Notary P ic ;- State oF W

Residing “a W
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State of ldaho

CERTIFICATE
TALACHE SHORESIDE WATER USERS ASSOC., INC.

L PETET. CENARRUSA, Secretary of State of the State of Idaho, hereby ~
certify that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the
above-named corporation was incorporated under the laws of the State of Idaho
and was issued a certificate of incorporation in Idaho on October 17, 1980.
| IFURTHER CERTIFY That the corporation forfeited its right to do
busiress in Idaho on November 30, 1582 for failure to file the required annual
report and pay its annual franchise tax for the fiscal year ending June 30, 1983 and
that said corporation is not now and has not been authorized to transact business
as a subsisting corporation in the State of Idaho since the forfeiture date.

I FURTHER CERTIFY That the corporation was dissolved by operation of
law on March 1, 1993, pursuant to Section 30-1-138, Idaho Code.

Dated: November 5, 1993

SECRETARY OF STATE

M GV = = N

Vs o
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(3) This scction does not prescribe the only means, or necessarily the required means of serving

30-3-35. Censlderalton. Except as provided in its articles or bylaws, a corporation may admit
. members for no cons:dcrauon or for such consideration as is determined by the board,

e

30-3-36. No requirement of members. A corporalion, except a copperative corporation, is

! tf‘.}',not required to have members,
. 30-3-37. Ditterences in rights and obligations of members. All members shall have the
ame rights and obligations with respect 10 voting, dissolutlon, redemption and transfer, unless the
amcles or bylaws establish classes of membership with different rights or obligations or divide voling

righls by voting districts. All members shall have the same rights and obligations wilh respect to any
Hlother matters, excepl as set forth in or authorized by the articles or bylaws.

30-3-38. Translers. Where transfer rights have been provided, no restriction on them shali be
binding with respect (o a member holding a membership issved prior o the adoption of the restriction
unless the restriction is approved by the members and the affected member,

30-3-39. Member's liabflity to third parties. A member of a corporation is not, as such,
"pcrsonally hablc for me acis, debis, !iabllmcs or obl:gatmns of lhc corporahon

30-3-40. Member's Ilabillly for dues, assessments and fees. A member may become

=' liable to the corporation for dues, assessments ot fees: provided however, that an arlicle or bylaw

ovision or a resolution adopted by the board authorizing or imposing dues, assessments or fees does
ot of itself, create lability.

30-3-41. Resignation. (1) A member may resign at any time.
(2) The resignation of a member docs not relieve the member from any obligations the member
.1ay havec to the corporation as a result of obligations incwred or commitments made prior (0
resignation,

30-3-42. Termination, expulsion and suspension. (1) No member, except a member of a
religious corporation, may be expelled or suspended, and no membership or memberships in such
", corporatinns may be lerminaled or suspended excepl pursiant (o a procedure that is fair and reasonable
 and is carricd out in good faith.
{2) A procedure is fair and reasonable when either:
{a} The articles or bylaws set forth a procedure that provides:
(i) Notlessthan{ifteen (15)days’ prior writlennotice of the expulsion, suspension or (crmination
and the reasons therefor: and
(ii) An opporiunity for the member 10 be heard, orally or in wriling, not less than five (5) days
before the cifective date of the expulsion, suspension or termination by & person or persans avthorized
to decide that the proposed expulsion, termination or suspension not 1ake place: or
{b) I1is fair and reasonable taking into consideration all of the reievant facts and circumstances,
(3} Any writicn notice given by mail must be given by first class or certified mail scat fo the last
address of the member shown on the carporation's records.
(4) Any procecding challenging an expulsion, suspension or termination, including a proceeding
i in which defective notice is alleged, must be commenced within one (1) year after the effective date of

i I

the cxpulsion, suspension or lermination,
(3) A member who has been cxpelled or suspended may be liable to the corporation for dues.
‘assessments or fees as a resull of obligations incumred o commitments made prior o expulsion ar
\ suspension,

30-3-43. Purchase of memberships. A corporation may purchase the membership of a...
member who resigng or whose membership is terminated for the amount and pursuant to the conditions
’sel forth in or authorized by its articles or hylaws No payment shall be made in viotation of se¢tion 30-

Ty - 13 108, Idaho Code.

T

' 30-3-44. Derlvative sulls. (1) A procceding may be brought in the right of a domestic or
’ foreign corporation to procure a judgment in its favor by:

(a) Any member ot members having five percent (5%) or more of the voling power or by filty {30)
members, whichever is less: or '

(b) Any director,

{2} Inany such proceeding, each cumplamam shall be a member of director at the time orhnnmnu
the procecding. - --

(3) Acomplaintin a procecding brough: in the right of a corporation must be verified and allcm;d
with particutarity the demand made, if any, o oblain action by the directors and either why the
complainants could not obtain the action or why they did not make the demand. If a demand For adijgn
was made and the corporation's investigation of the demand is in progress when the proceeding is filed.
the courl may stay the suit until the investigation is compleled. -‘

(4) On ermination of the proceeding the court may require the complainants to pay “dny
defendant’s reasonable expenses, including avomey’s (ees, incurred in defending the suit if it finds that
the procceding was commenced frivelously or in bad faith.

{5) 1f the proceeding on behalfl of the corporation results in the corporation taking some action
requested by the complainants or otherwise was successful, in whale or in part, or if anyihing was
received by the complainants as the result of a judgment, compromise or settlement of an action or ¢laim,
the court may award the complainants reasonable expenses, including attorney’s fecs.

30-3-45. Delegates. (1) A corporation may provide in its articles or bylaws for detegates having
some or all of the authority of members,

(2) The anticles or bylaws may set forth provisions relating to:

{a) The characleristics, qualifications, rights, limitations and obligations of delegates including
their selection and removal:

(b} Calling, noticing, bolding and conducting mectings of delegates: and

(c) Carrying on corporate activitics during and between meetings of delegates.

30-3-46. Anniual and regular meetings. (1) A corporation with members shalt hold a
membership meeting annually at a time stated in or fixed in accordance with the bylaws,

i (2) A corporation with members may hold regular membership mectings at the times stated in or
{Tixed in accordancc with the bylaws.

(3) Annual and regular membership meetings may be held in or out of this state at the place staled
in or fixed in accordance with the bylaws, If no place is stated in or fixed in accordance with the bylaws.
annual and regular meetings shall be held at the corporation’s principal office.

{4} At the annual meeling:

{a} The president and chief financial officer shall report on the aclivilies and financial condition
of the corporation: and
i (b} The members shall consider and act vpon such other matters as may be raiscd consistent with
the notice requireinents of section 30-3-50, Idaho Code.

v (5) Atregular meetings the members shall consider and act upon such malters as may be raisci
consistent with the notice requirements of scctions [section) 30-3-50, ldaho Code,

, (6) The failure to hold an annual or regular meeling at a time stated in or fixed in accordance with
_acorporation’s bylaws does not affect the validity of any corporate action.
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A. E. Keir Nash 1033 North ontare Road  Santa Barbara, CA. 93105.  (805) 687-9315

16 May 95
Jack and Rachell Johnson

P.O. Box 97
Newman Lake, WA. 99025.

Dear Jack and Rachell:

]ack, you said in our 15 May phone chat you wanted me to put matters and bottom line as plainly as
possible without legalese. If you will let me later refer to the legalistic qualifications of previous letters as
more precisely what I mean here, I'll try right now. To begin, it's not a problem of "A. E. Keir and

Marguerite B. Nash ... control[ling] ... the water rights" asif all 3 types of rights needed

already existed. [Your 3 May protest to Director, Idaho Dept. of Water, para. 1.]

I. GETTING & DISTRIBUTING 2 OF 3 TYPES OF WATER RIGHTS

There is a problem first of: (a) obtaining 2 types of rights which the defunct Talache Shoreside Water Users
Assoc never bothered to get, and which is why reviving it, even were such possible, wouldn't be enough;

(b) distributing these first 2 types of rights to watersystem users;

(¢) attaching those rights securely to the lots and parcels whose owners, as you say, "have put
money into the water system for many years;"

(d) setting up a reasonable management structure that protects these lots, parcels, and owners in
water-flow, in property marketability and in quiet enjoyment.

It is a4 problem, second, of considering the claims of persons who never hooked up in 1980-82 and did
not "put money into the system for many years," and seeing what, given water guality regulations
new since 1980-82, can reasonably be done. '

Re (a) and (b). Needed = 3 types of rights, not 1. Let's analogize the water-rights situation to driving
Jawfully a licensed heavy trailer-truck on certain roads regardless whether the truck belongs either to a truck-
leasing club or to you personally. In either case you need for starters:

(1) your own valid drwer s-license endorsement for driving heavy trucks [= property- owner's
rights type #1 to withdraw 'x' amount of water from Lake Pend Oreille, without saying how -- which
comes from Idaho Water Resources Dept via shorefront owner's application on your behalf];

(2} avalid license for the truck on particular roads in, e.g., Washington and Quebec [= property-
owner's rights type #2 to encroach via watersystem construction on/in/under Lake Pend Oreille,
saying how - which comes via separate permits from Idaho Lands and U.S. Corps of Engineers].

This is the process we are engaged in now - the equivalent of licensing first you (and me) and then the truck.
As the Water Resources Dept perrmt apphcation [for right #1] describes the lots/parcels where de facto water
has been distributed, once the permit is granted, (b) distributing rights type #1 to you and other users is
automatic. Had there not been protests, Margo and I would have already started to obtain rights type #2 for
all of us from Lands Dept & Engineers Corps. However, this is more expensive. Until the Water Resources
permit is straightened out, perhaps the truck has to go on driving on certain roads illegally. These 2 steps
should have been easy and the actual water system well on the way to being legal & you with these rights.

. 0. DETERMINING COSTS AND COST-DISTRIBUTION OF ADDITIONAL HOCOR-UPS
This 2nd part of the problem is intrinsically somewhat more difficult. This is partly, but not solely, because
of carelessness among some of the original purchasers into the 1980 corporation. These were they who made
little or no effort to make sure it functioned lawfully, who never obtained their membership certificates as
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provided for in the incorporation articles, who for ten years did nothing about the corporation's 1982
forfeiture of the right to do business. One result was passage in the 1990s, by warranty deeds, of three
properties to bona fide purchasers (BFPs) without notice. This was particularly strange with respect to two of
these properties inasmuch as the selling real estate agent was none other than the designer and construction overseer

of the house on one property and also the designer of the 2 buildings containing major parts of the water system -
one of which buildings is located on the second property.

But let me proceed on an optimistic note. At most expensive, the initial regulation-driven costs of
additional hook-ups [if the system is not split] are unlikely much to exceed $100,000 [or about $10,000, if
equally shared, per cabin/property]. And these costs would probably be largely recouped on sale of 2
property. Soit's only a temporary outlay. The annual upkeep [monitoring] costs are very unlikely to
exceed $15000 including paying a monitor, or $1500 per property per year. ‘

The costs might be much less, which is why I have asked Beardslee of Dept Water Resources to let us know
how many hookups his department would permit on the system now with its reduced [vs. 1980] pump-
capacity and main. Here you should consider your reply to last summer's user preference survey wherein
youstated: "I believe Swanson to be vested in the water system. I don't believe
privette is." Evenif one or both propositions were true, you omitted 2 non-exercised memberships in
the defunct corporation with as good or better arguments for "vesting" as Swanson ~ Cahn's 2 1980
purchases from Andrews. The bottom line is, you can't talk convincingly about "vesting" 1 claimed
membership without also talking about "vesting” 3, perhaps 4. This is why I think one needs clearly to
work out terms of adding system hockups, and foreseeable costs, prior to voting on Articles of Fncorporation.
If you wish to go another way such as trying to revive a defunct corporation or produce some new clone, that's your
choice. Just be prepared to invest substantial § in it now and recover capital investment when you sell.

m. Re{(c). ATTACHING USERS' REGHTS SECURELY TO LOTS, & LEGAL STATUS OF DIFFERENT PROPERTIES.
Because untangling the present tangle may delay things, it seems important now to attach these prospective
government-granted rights we are trying to get to each property — so people rest more easily in the
meantime. Also it seems clear that rights and the individual properties should be permanently tied,
regardless of what management structure we develop and how well or ill it functions.

Now in come rights type # . nghts which don't come from the government, but which rather arise
between property owners, pertain to water uses on and through land, and so make usable the
government-granted rights #1 & #2. This is where the 1989 Arucles were about at their most defective.
Other than deeding the upper pressure-tank house 15’ x 20" parcel to the defunct corporation, there were no
titles, easements, covenants, or equitable servitudes. Nothing else went straight and plain to that '
corporation Nothing else was clearly put under corporation ownership. . As far as anything written goes,
you can't tell whether Andrews thought the corporation members would collectively own the equipment or
whether he thought membership was more like in an auto club, a country club, or the Elks. AsInoted in

an earlier letter, attorney Featherston thinks that the system never left Andrews' personal ownership and
that he later abandoned it. Messy.

All one has now to work with is Idaho statutory and case law relevant to 1980-1995 de facto behavior.

Withour gerting legalistic (though I'll be happy to discuss statutes and cases if you care to phone), I think one
can safely say the following.!

!Note that though Nashes now own 2 properties — beach and uphill - these are separate lots. The "interests” of
one aren't necessarily the same as the other's: Norneéed 1 party own both. Would you like to buy either?
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1. None of the land involved can be said to have been adversely possessed by the system users.
This is obvious from property tax payments, deeds, and Idaho Code 5-208/210. However, arguments
can be made about equipment ownership in several different directions. This needs straightening out
before more properties are sold to bona fide purchasers without notice.

2. The owners of four uphill cabins/houses and the parcels on which they stand [Johnsons,

Sosses, Nashes, Gays] have the strongest legal claims to an easement/covenant/equitable servitude (as
appropriate) on the 3 private lots across which the de facto system hauls water from the lake [Nash
downhill, Fouts, Mays]. Only these 4 dwellings were built in clear contemplation of the water system, and
started or became dependent on it. Only these have anything approaching privity in terms of title-chain. So
there is a strong argument for irrevocable license [or easement by estoppel, which amounts to the same
thing]. Among these 4 there is an additional distinction. 2 sets of owners [Gays and Nashes] were Bona Fide
Purchasers {BFPs] without notice of system unlawfulness. As such they have potentially some breach of
"covenant claims against sellers and title insurance issues, not open to Johnsons and Sosses.

3. Other dwellings uphill, lacking title-chain privity, built well before and not at all in
contemplation of the shoreside water system, and having alternate water system membership, are in
somewhat different legal positions. At least one did not pay $ for shoreside watersystem membership
fanother problem with corporation revival], but permirted installation of the main on 1ts land. The claims of
at least one thus rest chiefly on this and on system upkeep and capital replacement § payments.

4. Given these differences and that uncertainties as to additional hook-up costs and attitudes toward
them of current users aren't likely to clear up and reach complete consensus by tomorrow, it seems sensible

for us to proceed now by working out 1-on-1 easement/servitude/covenant agreements between willing
owners — or at least to see if it is possible. ;

Penttila's successors and Nashes are going to run some possibilities past their attorneys and title insurance
companies in the next few weeks. It seems best to begin here because the aforementioned breach of
covenant and title insurance issues make solid, careful drafting most imperative. If we find this a feasible

approach, would you be interested in a similar guarantee as to your rights type #3, while #1 and #2 get
worked out?

=

Iv. Re (d): if we could get these security guarantees to all users, then management structure
(incorporation] could follow with everyone more at ease. :

Margo and I look forward to seeing you at the conference sometime between June 10 and June 15, assuming
the Department of Water Resources agrees to schedule one. If [ don't hear from you to the contrary, I'll
assume your protest is withdrawn.

Sincerely yours,

A.E. Keir Nash

CC: A. BEARDSLEE, IDAHO DEPT. WATER RESOURCES



A. E. Keir Nash
1033 North Ontare Road  Santa Barbara, CA. 93105.
(805) 687-9315
14 May 95
Mr. Sidney E. Danyow
P. O. Box 4095
Coos Bay, OR. 97420.

Dear Mr. Danyow:

It was good to speak with you. Let me put in writing the chief poinfs we discussed, as T understand
them, of the present water situation of your Lot Tax 3 (what splendid trees it has!) on the 2nd tier
above Talache Landing. Correct me if I'm wrong. Otherwise I'll assume ['ve got matters straight.

1. Your lot was, as a condition of closing escrow when you bought in the "good Talache title chain"
[Gabel and Gabel}, connected in the early 1960s to the old Talache Water Association system coming
down from the mountain. But you never built there and used that system, and never obtained
membership in that system. The last I bave been able to trace of Gabel and Gabel is 2 1968 lis pendens
protesting a tax delinguency judgment and puvsuant award of other Talache property to a thivd party
fincluding land later, beginning 30 Sepr 74, sold off as Wert-Talache-Land-Company (seemingly not-so-good
title) parcels via Swanson/Bandelin and others to Bona Fide Purchasers without notice]. Gabel and Gabel
never pursued the lis pendens, and disappeared from Talache land dealings over 25 years ago.
Therefore, I doubt you have any enforceable hook-up to that system because [I believe] it was later
[re]constituted as a corporation with 25 memberships [of which probably not more than half are
actually in use]. There is 2 map of it, drawn circa 1980, on file with Dept of Water Resources or DEQ
in Coeur d'Alene. I think that system's watermaster Cal Kelley [208-263-8168] has a copy that I saw
some weeks ago. My recollection, which may be wrong, is that the map does not show a hookup to
your lot. To find out your status, you should probably phone Leonard Haugse [208-263-3777] because
I was told he is president or chair of the board of directors of that system.

2. You have never had any connection, physical or financial, with the other system built 1979-80 and
coming up from the Lake across my Block 5, Lot 1 less Tax 1 shorefront property. It is this system's
application that gave rise to your protest (more of an information request). It is riot, let me emphasize,
an exclusive application. Any upper tier Talache landowner could, by securing consent of any Block
5, Talache shorefront landowner to apply for the appropriate rights, and the consents of DWR, Dept
Lands, and Corps of Engineers, build his own system up to his lot. It's just expensive to do so solo.

3. If you find you have no enforceable access to the old down-from-the-mountain Talache Water
Association system and find your lot is unable so to obtain water, you might be interested [if the up-
from-the-Lake system winds up split into 2] in joining in the construction and use of the new system.

4. 1emphasize "§f" just above advisedly since I have no authority to offer a membership in a still.
unbuilt [and perhaps never to be built] system. I am making no offer of course.

5. T urge you to talk directly and soon with Mr. Allen Beardslee of DWR [208-769-1450, whom I'm
ccing]. He should be able to help you. IfIdo not hear from you within the next 10 days, I'll assume
all is settled as you wish with this application and your old TWA down-from-the-mountain water
supply is OK, and you would not be interested in pursumg the possibility mentioned under #3 above,
if it ever materializes.

- Sincerely yours,

S A.E. Keir Nash
cc A.Beardslee, DWR Idaho = ' R



A. E. Keir Nash
1033 North Ontare Road
Santa Barbara, CA. 93105.
{805) 687-9315

13 May 95

Deborah Cahn (and Robert Cahn)
P. O. Box 47
Philo, CA. 95466.

Dear Debarah:

Please find enclosed documents that will | think clarify the consensual direction in which my
wife and | are trying to get people to go, while protecting everyone's legitimate rights. You'll
probably find it mast helpful to read my 5 May 95 memo first; then the others in chronological
order.

We'll be happy to see you at UCSB on May 20, perhaps we can also get to some conclusion
about repairing the seawall then, as Dept of Lands has drawn a little sketch of what we should
do and been quite helpful.

In the meantime, a word or two about the 3 specific bases of your protest in your letter to the
Dept of Water Resources.

Re 1) [Nash can't establish his water right without trespassing on Cahn land.] Not so,
because [besides that it isn't just my right; it's about other de facto users too):

a. The system applied for is already built;

b. | think there is already a prescriptive "drive through” easement for the following
Block 5 lots across Tax 1 of Lot 1 — 11, 10, 5, 4, 3, 2, and Lof 1 less Tax 1;

c. There's the steps directly from the county road [for pedestrian access] to the
chlorinator house. : '

Re 2). [Nash may not be filing his application in good faith.] That's not a nice thing to say. |
think my faith is remarkable given all the circumstances. The permit is so far just for ail de
facto users because they are the only ones currently breaking state law [rost of them
innocently, having been bona fide purchasers without notice of the problem]. No additional
actual user has been named. Propose a betier procedure and we'll be delighted.

Re 3). [Whether Nash and current water users’ group have enough % resources.] How about
a grant from the Cahn Foundation? . . '

| wish you would get your attorney to go over the logic of "Attachment F” to my June 8, 1894
letter to Everett H -- (as long as you mention "Attachment E"). If someone could show me "F"
is wrong, that might make it a lot easier to deal with all the different current users and
claimants. Have him phone me and I'd be happy to be enlightened.

Sincerely,

A. E. Keir Nash
Professor Emeritus, UC Santa Barbara

2
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Appendix --- 5May95
TURNING SEVERAL 2-PARTY TALACHE CONFLICTS INTO MULTI-PARTY TALACHE CONSENSUS

Mr. Soss' note, with whose sentiments I entirely agree if he will include a 3rd longtime Talache family
(Bandelins), prompts me to see if those sentiments can yieid specific courses of action. Suppose we look at 6
Talache problems, together more readily solvable than separately. Key is Dr. Mays' new concern for Ms.
Swanson's property rights as well as where the Swanson-Bandelin trial over the shoreside Lot 6 Armon
sewage system has gotten to. Key also is that Lot 6 is overutilized from a health official's point-of-view, but
underutilized (at least by $60,000) from an economist's point-of-view.

The 6 problems are:

1. How to enable Ms. Swanson & "related” property-owners of Shoreline Lots 7, 8 (Deshon) and
hairpin-bend parcel (Kites) to proceed while satisfying legitimate Bandelin concerns.

2. How to improve various sewage/drainfield layouts relative to Lake Pend Oreille so to alleviate
Panhandle Health concerns.

3. How to bring both Privette and Swanson (Kites} into the current Lot 1 less Tax 1 water system
while: (a) legalizing it on a readily defensible basis; and (b) providing adequate mutual guarantees for
property owners currently on the system that protect both dominant estates in their water flow and servient
estates in their quiet enjoyment; but {c) without incurring ruinous costs because of Idaho's adoption of federal
water-purifying/monitoring regulations between 1980 and 1995.

4. How to restore some confidence as to the governance of that water system.

5. [Less important in itself, but crucial to solving problems] how to get Mays/Dillon and Nashes to agree
on uses/non-uses of the O'Higgins parcel given Idaho's non-exclusive use requirement of tepants-in-common-
-short of a partition by sale, whose cost would almost require the winner to develop it.

6. How to expedite sale of Talache properties that current owners now or soon may plan to sell.

I refer hereafier to realizing desirable goals as Sggsian solutions [he has best captured the right spirit] and to Fea-
therstopian means [my generalizing from his Solomonic "cut the baby in 2" idea for the future is just my derivative idea)
and to $-freeing means [another means available]. 1 try to lower transaction [imperfect communication] costs. These
have become high due to misperceptions and unilateral refusals to discuss.

A. Problems #1 and #2 are intertwined in the Swanson-Bandelin suit. From a practical standpoint,

Panhandle Health officials would prefer to see the sewage from the 3 houses on the Armon system [Stewarts,
Swanson, Bandelin] further from the Lake. But having okayed it in the 1970s and unable to find leakage,
they have no power to order their preferences. Swanson has found places uphill for 3 of the 4 houses
involved if Lots 7&8 are sold and a new house built on Lot 6 [1 drainfield to hairpin bend; 2 to Gibbs].
Bandelins have no place to go even were they willing to see the system closed down.

From a doctrinal standpoint, Hofmeister's "the system is a Swanson revocable license system"
argument lacks a chief rationale propelling courts who buy the argument. That minority rationale is that it's
unfair to saddle permanently with an easement propertyowner A who may have let property owner B do
something on his land which turns out to have unforeseen debilitative consequences for property owner A's
use of his land, just because B has invested §. Here, however, there has been joint investment, and/or
taxpaying, and/or upkeep from the start by A, B, and C. Second, because of the dates of various lots'
subdividing, chain of title complications, and Idaho caselaw, Hofmeister's earlier [Sept 1994] arguments
underpinning a 7&8 driveway easement aren’t strong. The easements need to come ex gratia, not ex
necessitate legis, from the Lot 1 2,3 owners. I think they could well be.

at all. Grmdmg on for 4 days through various ﬁnanmal transactions is mamly helpmg attomeys billings. If
Bandelins have somewhat the better of the merits so far on the substance of the issue, Swanson's defense on

cross-examination has been vigorous. This case needs to come out of court before appeal.



Suggested Sossian solution I via $-freeing means: (1) 40' Lot #6 is currently "fallow," but if sold
together in whole or in part with Lots #7 & #8 [(@ $1500/front foot] would yield in total up to $180000,

rather than $120000. (2) If Swanson would concede sub silentio that Stewarts and Bandelins have 1/3rd
interests in #6, each party would gain $20,000 on sale -- or the two abutting property-owners, Stewart on one
end and Swanson on the other, could separately elect [by "sliding" the total #6,#7,#8 footage for sale] instead
to retain all or part of 13.3' each as "buffer.” (3) Realizing such a prospect would require Bandelins to give a
driveway easement to the new owner of #7,#8 (and part of #6). (4) For remaining prerequisites (Kite
watersystem access and Bandelin sewage disposal site) see Sossian solutions II and 111 below.

do). Andrews (m sellmg 2 membershlps to Cahns) gave/sold too many membershlps in the dead corporatmn
(10]. Privette wants "in" understandably. But de facto Soss has had 2 service lines in use these past 5 years
[his original + what he bought from Privette]. He is now, I think, selling for "1 1/2 houses worth™ [house +
guesthouse or trailer]. Then there's the Lot 1 less Tax 1 chlorinator house cutlet. Given system-downsizing
in 1987 and 1991, it is impossible both to recognize, out of grace, all the defunct memberships & de facto
uses and be on a sound legal basis. Putting 9, 10, or 11 hook-ups is much too close to the 25 user/60 day rule.
Sossian solution I via Featherston/Solomon division. Since $ infusion is necessary anyhow to
bring the system's power back up to handling additional hook-ups [pipe friction, and head -- see Feb. 17 and
Apr. 12 letters], why not spend those doltars in a fashion that solves the 25/60 rule? l.e., split the system
— keeping the present one at its reduced power and flow; and put a 2nd system in [coming up either
right below Kites from Privette’s #15 beachlot [and so reducing pipe length] or from #7/#8? On this
system would go Kites, a new Privette #15 outlet [with easement], #7/#8 house, Johnsons, and Mays and/or
Soss [=6 or max of 7 hookups]. By splitting and adding to the new, one would then on the old have 5 of the
lots using the current system these past 5 years, and one could add a Privette hook-up for his triangle parcel +
Cahns [=max of 8]. Each system would be clear of $100,000 purification requirements and monitoring.

inding ace 1a ¢ i
M@Mﬂh&gﬂ!ﬂﬂiﬂl_m Please examine the attached map [used in negouatmg w:th
Panhandle the recently instalied drainfield in Nash front garden). There is only 1 available location on the
upper tier [other than Danyow's lot which isn't available and is the only place where still another upper tier
house would make good-planning sense] where Bandelin sewage can have a drainfield. Note how much
further from the Lake the O'Higgins {Mays/Nash] property is in its upper half than Swanson hairpin [Kiies]
or Gibbs [Swanson/Stewart]. Dr. Mays wants to use part of this property abutting his cabin's lot. Easy.

Sessian solution ITI: Why not just have Nashes and Mayses sign an agreement that informally
allocates use/non-use [so avoiding partition by sale] with the following provisions: [1] Mayses so to use that
portion as long as they choose -- they can later use it or somewhere nearby on what would be tacitly "the
Mays' half" for a drainfield if needed; [2] (if Panhandle Health okays this, as I think they would since they
will agree to any reasonable improvement in respect to an existing subpar situation), one drainfield
[technically new construction standards] in the southwest highest lawful portions of the O'Higgins
"informally Nashes half” for Lot 1 less Tax Jand one right below in the same half for Bandelin drainfieid.
Given new Infiltrator drainfield techniques, the area needed is 40% reduced. Both should fit comfortably,
and the pipes' coming up together from Bandelins in one trench would halve digging costs. Careful cutting of
trees and bushes, would leave aesthetically attractive flora and leave the O'Higgins lot unbuilt-on more or
less in perpetuity.

D. Probiem 4 would probably become self-righting if we could all agree on such a consensual approach
to Talache matters. There remains only putting in writing appropriate reciprocal shoreline driveway
easements, eqnitable servitudes, covenants, whatever for all the beachfront lots and similarly for the
water system(s) -- which, once done, should solve the rest of #4. Then #6 is solved toao.

MC A} ---A. E. K. Nash
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Attomeys at Law

June 2, 1995

Mr. Lloyd Andrews
E. 10110 Greenbluff Road
Mead, Washington 99021

Dear Mr. Andrews,

I am writing on behalf aof Mr. and Mrs. Nash, the present owners of
a portion of your property at Talache. They purchased from Eldon
Graves by deed dated Octcber 27, 1992, recorded October 30, 1992,
as instrument number 414777, your portion of Lot 1, your former
home on Parcel 1, tax 25, or Parcel 2, tax 30. The records show
you sold the property to Graves conveying by Deed recorded February
2, 1983, as instrument number 345220.

As you recall, there is an existing water system that serves these
and other properties. Because the legal work concerning this
system was never completed, it will be necessary for the present
owners and users of the system to bring some semblance of order to
the situation.

This letter is to advise you that you should not execute any
conveyances of the system at this time without the express '
written request of Mr. and Mrs. Nash. If you were at this late
date to execute Deeds, Bills of Sale, or other conveyancing
instruments which were to purport to convey an interest in or have
any impact on my client's title, absent the consent of my client,
this would constitute a slander of my client's title. Mr. and Mrs.
Nash do not intend to stand idly by and allow that to occur, anc
will exercise their full legal remedies to avoid such.

I am forwarding copies of this letter to Mr. Terry Nordeen and Jaci
Johnson, as I understand there is some contention that they had
part in the organization of this system, and may or may not clai:
some continuing authority by virtue thereof.

Sincerely yours,/,z”"__-

6 IEL P. FEATHERSTON

Attorney at Law

FEATHERSTON LAW FIRM
DPF/d

enclosures -
c: Terry Nordeen
Jack Johnson

;——LOS Pine St., \Suitc. 109 . 'P.O."quc;) - Sandpoint, D 83864 + (Z08) 263-6866 » Fax (208} 263-0400——
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Attachment A.  POSSIBLE LEGAL RELATIONSHIPS OF DE FACTO WATER SYSTEM &
AFFECTED PROPERTIES AS OF MAY 23, 1995

I. Excludable possibilities

1. Adverse possession vis a vis any real
property [land or buildings] of owners
using the system (Mays, Fouts, Nash).

2. Express Easement

3. Easement by Implication

4, Easement by Necessity

5, Easement by Prescription

6. Real Covenant

7. Equitable Servitude

8. Perpetually Irrevocable License

II. Remaining Possibilities

9. Considering water system parts as
personalty separate from lot and parcel
real property with system parts' owner-
ship in 9z defunct corporation or in

9b user group or in 9¢ various users
orin 9d some combo of abe,

10. License Revocable Now

11. 11a, License Irrevocable until
Contingency; or 11b, "Fasement”
by Estoppel

Reasons why excludable

1.1. Idaho Code 5-208-210. Real property taxes levied on land and

buildings have been paid by deed-holding owners of lots with system parts.
1.2. The usage began, 1980, as one of license, and has so continued regardiess
of legal condition of TSWUA. 1.3. Lacks necessary 5 year adverseness.

2.1. No written easerments.
3.1. No horizontal privity. Severance of parcels before system construction.

4.1. (Re Fouts and Mays parcels as "potential-dominant") ~ No, because of
alternative water source. 4.2. (Re other uphill parcels as "potential-
dominant"- Johnson, Sess, Gay, Nash) - Perhaps re need, but no,

since 2 "potential-servient” parcels (Fouts, Mays), going back on separate title
chain, lack privity except with each other. Perhaps re Nash-beachlot.

5.1. No on same grounds as reasons 1.2 & 1.3. 5.2. See Branson v. Miracle,
111 Idaho 933, 729 P.2d 408; Rice v. Hill City Stockyards, 121 Idaho 616, 826
P.2d 1328, at 620: "A prescriptive right cannot be acquired if the use of the

real property is with the owner's permission.” 5.3. A shift to adverse use has to
be made very clear to permitting owner.

6.1. No on same ground as reason 2.1 - must be written or implied from
written scheme such as plat map. 6.2, No even if written or implied, asto
running on with land unless burdened 3rd party BFP put on clear notice,
6.3. Shelter Rule.

7.1. No on same grounds as reasons 6.2 and 6.3. 7.2. Use needs to precede
sale.

8.1. No, since in almost all the (minority of) jurisdictions recognizing the
doctrine (Idaho is unclear), the irrevocability is thought to come from a
combination of licensee investment in good faith and to expire when
reasonable return on investment is achieved.

Reasons pro and con

Pro: Seems fundamentally fair given previous investments and

finesses some sticky issues. There is Massachusetts precedent

for this [T haven't looked very far yet] re pipelines and power production
where uncontested. Also there's the trade fixtures exceprion. Also

the system can keep running regardless whether finally 9a, b or ¢ prevails.
Permits one-on-one covenants as here suggested. Con: Haven't thought this
through yet.

Doesn't seem very kindly to me, even if possible.

A week ago I'd have said the two were the same and equally apposite to the
situation, Several State jurisdictions don't differentiate. Others do. I have
here followed the latter and used 11a terminology since it's probably best to
use the same concept for both stronger claim properties [reliant on the system
for building) and for weaker claim properties {previously built with alternate

_ water sources] if we are to get any harmony.
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9 May 95
Allen G. Beardslee, Sr. Water Resource Agent
Dept of Water Resources, State of Idaho
Suite 210, 1910 Northwest Blvd.
Coeur d'Alene, ID. 83814-2615.

Dear Mr. Beardslee:

Thank you for your phone call of yesterday. In response to your request, I am providing a dossier of
documents pertaining to:

(1) the origins and demise of the Talache Shoreside Water Users Assoc., Inc.corporation
(including a written warning of demise given by a non-hooked-up claimant);

(2) negotiations, among users of a system tapping into Lake Pend Oreille from my property, as
to how best to legalize the system, including the June/July 1994 user survey of preferences re how best to
deal with non-user claims on a dead corporation;

(3) certain incidental matters which explain delay until 1995 in further pursuing legalization;

(4) 1995 documents written and received in conjunction with legalizing.

I am aiso glad to know that it would be possible to split the Talache Landing system so to include both
propertics with hook-ups de facto in use for many years and properties of certain persons, who have
never used functioning hook-ups but who believe they have residual claims against the defunct Idaho
corporation, Talache Shoreside Water Users Assoc., Inc. Originally incorporated 17 October 1980 by
Lloyd Andrews, this corporation [as the attached Idaho Dept of State Certificate dated 5 Nov 1993 states]
"forfeited its right to do business in Idaho on November 30, 1982."

As P. Cenarrusa, Idaho Sec. of State, further states therein: "I further certify that the corporation was
dissolved by operation of law on March 1, 1993, pursuant to Section 30-1-138, Idaho Code.” All
the protests I have so far received [with one exception which turns out to be more of a request for
information] relate to claims about rights unexercised during this corporation's short unhappy lifetime,
aborted 13 years ago. Note also provision 30-3-34 in the Idaho Non-Profit Corporations Act. "(3) No
person who is not an incorporator shall become a member of a cooperative corporation unless sach
person shall agree to use services furnished by the corporation when such service shall be available
through its facilities.”" "When" was 1980. '

As your examination of the enclosed dossier of documents will disclose, despite having no apparent legal
duty to these persons, the current users of the current system in the user survey of June/July 1994
indicated an intention to try to honor these claims -- provided that these persons pay a fair share of any
costs created by change in system capacity and particularly increasingly expensive environmental
regulations adopted by Idaho between 1980 and now. Please note that the system now in use is very
little the same system as that installed in 1980. The system now in use has: »

different [smaller] pump in Lake Pend Oreille, .

different [smaller] main pipe in and from Lake Pend Oreille to the chlorinator house on my

property Block 5, Lot | less Tax 1, '
different chlorinator pump, ! different ehlorine/water concentrate mixer,



different piping from the mixer to the main, different pressurizing tank,
different valves at the top, and in some cases different service-line pipes.

The present application, with corrections/additions you and I worked out yesterday, hence pertains to the
system that has been de facto in use; the application map now describes precisely those lots that have
been receiving water for at least 5 years and the routing of the main from the Lake. The point is to
legalize the usage. Mixing actual users and claimants on a dead corporation, none of them drawing
Jrom the Lake via this system, at this siage would seem rather like a traffic cop telling a too speedy car
driver, when passengers object to the speed of the ride, we can't slow you down until you take on board
this hitchhiker . The point is to stop the violation -- not to put us in the awkward position of The Flying
Dutchman. Then we can, and will, discuss who else should come aboard. But my wife and [ have no
power, on our own, to add non-users inasmuch as we have been instructed along certain lines by users.

As you will see (see particularly survey results, 8 July 94; letter Harkins to Nash 13 July 94; letter Nash
to Harkins 17 Feb 95; letter Harkins to Nash 16 Mar 95] there was a clear okay from system users and
informal "management" to go-ahead in the order so far followed [1st, (Nash and Nash) to legalize the
existing system and hook-ups as they have been functioning for at least the past 5 years; 2nd, (the group
as a whole) to consider defunct-corporation rights claimants and try to work something out with them].

However, I doubt that you will get some of the users to take the question of system legality too seriously
unless you do as you indicated you planned--write to users individually mentioning $100 per day. [Ad-
dresses enclosed as you requested.] It is important also for you to go through the sections of my letters of
17 Feb 95 and 12 April 95 where I assess the power constraints on N of hook-ups and analyze relevant
environmental regulations and system size constraints, then inform the other u m nd claimants

of significant errors you see (if any) that would change the N of houses you would allow on the system
and the ease or difficulty of meeting relevant post-1980 envirgnmental regulations I therein try to assess.

If you think preferable some other method or order of business [e.g., as we discussed, legalizing the
water rights withdrawals on an individual hook-up/property basis one at a time], that's fine with my
spouse and myself. But we really would like to get our water withdrawal four-square with Idaho and
federal law. So too wopld at least one other user family [like ourselves bona fide purchasers without
notice of the system's status and newish to the system]. If other people are too tired from weekday work
when they recreate of a weekend in North Idaho to bother about legal matters, perhaps that's their affair.
But my wife and I do not agree with this viewpoint. We await your counsel.:

May I request that you or Robert Haynes schedule a conference or hearing sometime between June
10 and June 15?7 That is about the only time my spouse is clear from teaching at the University of
California, and this other couple will be available then also. I will be very surprised if all the protests are
withdrawn before then -- because they seem grounded in a misunderstanding of Idaho corporate law. We
shall of course attempt to reach a resolution -- along the lines suggested in my memo dated 5 May 1995,
or along any other better lines anyone cares to suggest. ‘

Sincerely yours,

A.E. Keir Nash
Professor Emeritus on active service



A. E. Keir Nash. P. O. Box 492, Sagle. 1D. 83860. Phone: (208) 263-0765
July 11, 1995
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Arlen B. Taylor, Vice President
Stewart Title Guaranty Company
2028 East Fort Union Blvd., Suite 202
Salt Lake City, UT. 84121.

Dear Mr. Taylor:

Your 2 March 95 letter with accompanying quitclaim seemed then to end bogus easement-claims on my Lake
Pend Oretlle beach property, Talache, Block 5, Lot 1 Less Tax 1. But later events and discussion with Doug
Broetye (First American Title, Sandpoint) lead me to take up your offer, "If vou need anything further, please
don't hesitate to call." The same doubtful-easement hand seems at work clouding my title. Does perhaps the
pattern amount to slander of title? Referring you for Talache background to my 21 Aug 94 letter to E. Coulter
mn your possession, I summarize the first of these recent occurrences below. 1 will write soon about the other.

Al, The strange 4 May 1995 Bonner County recording by First American Title of documents 464699,
464700, & 464701 [Enclosures 1-3] in two of which Block 5 Lots 7 & 8 vendor (F. Swanson) purports to
grant easements to purchasers (S. & C. Vimig) across other Block 5 lots vendor does not own. | leamed of
these documents chatting with S. Vimig when I suggested easements should be clarified before he built and he
replied he aiready had been granted easements in the conveyances by Swanson. A County Courthouse visit
showed he had. This odd grant seems to have occurred as if neither vendor nor her attorney (Everett
Hofimeister) nor selling reaitor (Coldwell Banker) was impressed by the previous easement go-round or by
questions in letters to the reaitor from attomey Dan Featherston re his client Bandelins' (lots 2 & 3 owners)
mterests given Swanson's litigation agamnst them [encl. 4] and from mvself [encl. 5].

Near the start of my pursuant visit with First American's Broetje (recently arrived from Boise) he indicated he
thought the easement okay. He believed Sandpoint Title had missed a pivotal 1961 conveyance of record
(Bonner County #88222) in its 1992 title search (when I purchased and you insured our property) because it
had not gone far enough back [just to 1974]. However, after we reviewed Talache title history with my
document collection and his tractbook. Mr. Broetje, without abandoning the position that a search ought to go
back to the root of the title chain, seemed convinced that something else was amiss. I hear that conversing next
day with Bandelins (whose title insurance is with First American). Mr. Broetie opined that questions of vendor
candor with First American might jeopardize the validity of the purchaser's insurance. Ithink you or Dan
Waggoner should contact Mr. Broetje [208-263-6833] and Capt. (USAF) Vimig.

A2, What seems guestionable it #464700 and #464701.1 These, n Warranty Deed and a Deed of Trust
issued with Firet American imnri.. atur, purpert {a c“.p to ‘G--ucg sasaments not -.’_,‘anl}' across Swanson lotg

\merican imprimatur, purpe
but also i_-une the 1994 CASCSnt) 4CrG6ss Caha {Taz I of Lot i;, Mash {Lot iless Tax 1}, and Bandelin
properties (Z & 3). Uniike the 1994 Goebel easemient they reiy, not on the device of a defunct Caiifornia Corp
donor, but on reference to "an cascment ... across the Southcasterly 10 foet of Lots 1 -6 ... morc particularly described
n ... Instrument ... 88222...." But what is this document #882227 Who issued it? Te what does it purport to
apply? Did the issuers have any, some, or all of the powers they purported to have? Does Swanson have
the power 3 1/2 decades later, after 6 sets of Talache-Lodge-holdings’ owners succeeded #88222's issuers

without mentioning it, to resurrect and leapfrog its purport from one lot to another?

1 Wiih one exceplion, I ignore #464659. 0l only granis easemenis across Swanson's iols 4, 5, 6. A quesiion now under fiigaiion
whether Bandelins are lot #6 co-owners is best left to them. ‘The exception is this: i afi three documents conveved valid
easements, construed together they seem to grant 2 casements near eaciz other (sort of g "double-wide"). These scem further to
melude either a route porentially lying througlt Swanson's house [if éne stresses the phrase "perpetual 10-foot wide easement
above high water mark” and if the roadway erodes into the lake as it has across ‘Vax 1ofLot 1] or a contingent nuility |if one
strcsses the phrasc "as the roadway currently exists"), Ay .



b
Problematic answers appear’om exarmuning 1950s and 1960s Talache deg'ecords. The problems are both
strengthened and clarified by a 3-hour conversation I have had with Mr. and Mrs. Harlan Walker who, dba
Talache Lodge Inc., purchased Talache Village in 1947 from Burroughs, the last of the active-mine-operating
owners, built up and ran the resort from the 1940s to the late 1950s, and who may well have been the last
"unsullied stnght-back-to-the-title-chain-root" owners., In 1958 because the husband in the other active couple
(Anderson, a Walker brother in-law) wished to retum to the printing business, the Walkers regretfully *
commenced to sell out. They tried first a lease of the surface real estate with option to buy to Marguerite
Thompson and then (overlapping) a sinilar 1960 lease to Lou and Ve Gabel. Resert-operations were
complicated by conflicts involving a mineral rights lessee. [I'm told he kidnapped Gabels' grandchildren, was
suspected of buming down the Lodge when closed for the winter, and later died of poison a few hours after his
dog died similarly]. Neither resort lessee succeeded. Hence came to pass Talache's complicated 1960s
sucession of leases, options to buy, devises, mortrages, parallel warranty and quitclaim deeds of the same
property by different alleged owners to 3rd parties, and so on — a pattern of confusion which has made the title
searcher's job difficult (not to mention sending one alleged owner to jail for marketing worthless Talache stock
in Utah). The chief problems emergent from historical scrutiny about #88222 are as follows.

A2 1. Thirtv-four years old. document #88222 [Encl.6] is the 30 August 1961 convevance of entirely different
Block 3 lots [#13 and #14/ by purported then-owners {Gabel and Gabel[ -- entirely different from the lots
[#7 & 8] to which current vendor seeks to have it applv. 1 have found no precise analogue easement among
convevances of other Block 3 lots since the earlv 1950s5. #88222 says, p. 1, that it is giving an easement to the
Lots 13 and 14 purchaser (Majeski) "across Lots | to 12 inclusive." Its Schedule A, moreover, gives a metes
and bounds description of said easement, and then concludes with an incomplete sentence: "It being the intent
hereby to reserve an easement 10 feet wide through and along the Southeasterty line of said Block 3 to provide for
ingress and egress to Lakeside Drive over said 10 foot strip for Lots 1 to 14 inclusive.”

A2 2. Deferring whether this document's declarations have any bearing upon later conveyances of ather Block 5
properties (none of which prior to 1995's #464700 & 464701 mention it), we face 2 difficulties about its 1961
effects upon lots 13 and {4. Ohne is its internal incoherence. Schedule A's metes & bounds description
overlooks (as comparison with the 1961 plar map shows--Encl. 7) thar Block 3 is a concave irregular arc of
40" water frontage lots with varving landward Lakeside-Drive-abutting widrhs. Lots 10 and 11, e.g., are about
40% longer on the uphill-landward side than on the opposite lakeward side. There is further the "within the
document’s four corners” oddity that the metes and bounds description, contrary to its initial declaration "An
cascment ten feet wide across Lots 1 to 12 inclusive.,..” in fact also describes a 10 foot easement across Lot 13 and
s0 gives the purchaser Maijeski an easement across her own lot. Additionally, the metes and bounds description
is a misadventure in Euclidian geometry. Proceeding southeastward from Lots 1 to 13 along their lakeward
sides, it forgets (when it turns inland for 10 feet on the Lot 13/14 boundary and then turns back northwestward)
that coming back 10 feet inland with identical reverse order description fails o produce a 10 foot wide
easement. It produces instead. after traversing lots 11 and 10. because the angles are thus turned short of the
boundary lines. an easement steadily diminishing in width as one returns to lot 1. Schedule A is incoherent.

A2.3. The second difficuity has to do with intent. lor ownership. and Gabel and Gabel power to convey even
to 1961 purchaser Majeski. As the Feb 1961 Talache Village plat declares (and other documents of the time
sustain}, Talache Lodge, not Gabel and Gabel, was "owner of the land embraced within the boundaries of
the plat.” Note that the plat says nothing about any owner-intent te provide a 10-foot easement across
Block 5 -- notwithstanding ample language therein about various road dedications to the public. [See also
documents #71039, dated 15 August 1958, Memorandum Agreement between Lodge and Thompson/Parker,
particularly p. 579f.. and #76903, 8 June 1960 quitclaim by C. Sprague Parker.] Many documents of the time
period are nvolved with trying to sort out various interests among these three parties as Walkers, then
Marguerite Thompson, and Gabel & Gabel successively moved into and out of the Talache picture.

B1. A list of relevant deeds I have been able to locate in county records is attached to this letter as Appendix A.
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more or less simultaneously in parallel deeds by Talache Lodge and by Thompson to Gabel and Gabel. As an
example, note #87209 [warranty deed, dated 26 Sept 1962, Block 5, Lots 16, 17, 18, Talache Lodge to Gabel}
and #87520 [quitclaim deed, dated 15 October 1962, Thompson to Gabel, same lots]. (Encls. 8-9.) fmportant
are 4 documentsfencls. 10-13] all dated 21 March 1963 -- when Gabels actually first received title to most
of the Talache properties. #89672 is a Warranty Deed wherein Talache Lodge conveys to Gabel and Gabel
title to sundry Talache properties listed in a Schedule A2, including the patented Mexico Claim of which
Talache Block 5 was a part. #89914 is the parallel quitclaim by Thompson to Gabels, with the significant
difference that (presumably having no claim to lakeside Lots 1-5) Thompson didn't convey them. #89673
and #89674 mortgaged all back (except lakeside 1-5) to Talache Lodge and Thompson respectively.

B2. Comparison of the List and these documents show 3 things. First, the exceptions at the end of #89672's
"Grand Conveyance" almost invariably match those properties already conveyed by the Lodge to Gabel
and Gabel. Second, the only Talache shoreside Block 5 properties excepted from the March 1963
conveyance are Lots 13, 14, 16, 17, 18. Third, there is one conspicuous "non-match' between the List
and the "Grand Conveyance' -- as to lots 13 & 14 supposedly sold by Gabels in August 1961 to Majeski
via document #88222. I cannot find any document conveying these lots to Gabels in the first place, recorded
prior to or after the Majeski sale. [There is error in First American's tractbook. It shows 13 and 14 as conveyed
in, rather than excepted from, the Mar 1963 conveyance. Does Sandpoint Title's have the same error?}

C. 2 Conclusions about the Original (In)validity of the #88222 Easement

. Two conclusions follow. Conclusion #1: Gabel and Gabel may have had no power in 1961 to convey any

- easement in Deed #88222 because they may have had no power to convey the lots at all. Conclusion #2:
Gabels certainly had no power in 1961 to encumber Lots 1, 2, or 3 because they did not then own them.
Whether both conclusions be true, or only #2, the 1961 declaration amounts legally to nothing. #38222's
"easement” has no more present force than another of #88222's provisos: "...4. plans for any structure erected...
shail be approved by Talache Land Development Company Planning Commission prior to ... construction.” -- a
provision it's safe to say Ms. Swanson has not observed constructing her house, inasmuch as no comimussion
ever functioned. Barely a year after "the Grand Conveyvance" Gabels deeded the properties to Intemational
Sales Co-op, and never recovered satisfactorily clear title again despite efforts, as the properties passed on
through sheriff's sale and redemption [#110860) to Wade Patterson, then to James Crick, then to D-K-C, then to

- Wert, then to Kimes, and then to the 1970s’ entanglements discussed in my 21 Aug 94 letter to Coulter. No
Gabel successors deeded as if either of #88222's planning commission and "easement" provisos had any force.

Ms. Swanson's attempt to "leapfrog" this purported easement. 34 years later, and encumber Lots 1. 2, & 3 with
a servience to lots 7 & 8 seeks to leapfrog zero into greater than zero. So far as I can vet tell the only clearly-
valid easements in Block 5 today are prescriptive use ones appurtenant to Lots 1, 2, 3,4, 5, 6, 9, 10. 11 (but not
7 & 8). These remain inadequately spelled out. Swarnson’s attempt is particularly dzstressmg as it is not the
first but the third by Ms. Swanson to encumber our propertv. [For the second, which I'l soon detail, see
Enclosure 14.] Therefore I hope that you will pursue clearing our title vigorously. The purchaser is. if [ am
right, trespassing each day with dumptrucks and backhoes. Apart from questions as to trespass. he [apparently
relying on Ms. Swanson's view of law] is investing considerable $ preparing land and sewage system that he
might find hard to recover. Shouldn't Mr. Broetije or you apprise Capt. Vimig his reliance may be unsafe?.

Iéierelv vours NZ/Q—

elr Nash
Professor Emeritus, Univ of California {Poli Sci and Legal History)

ce: D. Waggoner (Sandpoimt Title); D. Broetje (First American); G. & B. Bandelin

e T [ Ui ey P - - P _"_,_,,,‘_.‘:_..'.. e i E APy
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Appendix A. List of Deeds Conveying 1961 Talache Plat Propertics
from Talache Lodge and/or M. Thompson to L. and V. Gahel!
and one or both recorded up through the 21 March 1963 "Grand Conveyance™ (#89672/#89914)
[plus, in italics, deeds conveying same properties from Gabel and Gabel to others]

#Document Book Page Grantor Properties Date of Deed  Date Recorded
Block, Lot day mo yr day mo yr
81149 106 451 Talache Lodge 1,1 71161 71261
82040 107 143 b L.20 14961 15961
82041 107 145 " I, 3 + 10ftof 2 " "
82670 107 318 " I,24 29961
/82671 107 320 Gabel to Jenkins above property 29 9 61]
85908 109 103 Talache Lodge 12 4&3 27662 2762
85945 109 113 " SE of 37, 50ftsq. 27 6 62 (1970 corr.) 57 62
86609 109 303 Talache Lodge 1110 25762 14802
[R7028 1 447 Gabe! to Van Notter (1,10 ? 2!
92112 112 116 Van Natter back 1110 9863 17963
27191 104 535 Talache Lodge 11 59 26962 9
87201 110 191 Thompson 1159 151162 151162
|70 140 £ag Talachs Tndge V. 16,17, 18 26 9 62 279 82
27520 110 5% Thompsen V,16,17,18 151862 181862
87315 109 577 " 19 26962 31062
R7ERY 110 1849 Thompeon 11.42 151162 1511 52
20032 110 239 alache Lodge IT42 261162 271162
{7800 110 190 Thompaon i 4%6 151162 151182
2803253 110 241 TalacheLodge MWL 4 &6 26 11 42 271132
88118 110 . 266 Talache Lodge seems same 271062 31263
as #82041
? 110 408 Thompson I 10ft of 2&1 21363 28363
89672 111 88 Talache Lodge Grand Cenveyance 213 63 28363
89914 111 164 Thompson Grand Conveyance 21 3 63 1463
112 656 Talache Lodge 1L 11 14961(H 21164
7 115 534 Talache Lodge? 7 149617 15765

1 . . ' . . . . e ale
*This fisi does not inclade conveyances of unplaited propertics mentioned in the exceptions io the
"Grand Conveyance.” Fhese, however, exinbii o simuiar ‘Tajache warranty deed/ T hompson guiciaim
deed conveying pattern. E.g.. '

87316 in9 575 Talache Lodge  "(ihbs" 26 962 31062
47521 110 ) Thompson "Cibhs" 13 1062 151042
88507 110 381  TalachcLodge ‘"Fauts” . . 26962 2163
9IRGT7 112 A5d Thompson "Fouts" 15764 M.164
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from Talache Landing - Mail address: P. O. Box 492, Sagle, ID. 83860. 10 August 1995
Captain (USAF) & Mrs. Stephen R. Vimig
1615 S. Buttercup Street
Spokane, WA, 99212,

Dear Captain and Mrs. Virnig:

After extensive discussions with President Claire Bistline of Sandpoint Title Insurance, Inc. [which
along with Stewart Title Guaranty Company of Texas (regional office = Salt Lake City) insures my
Talache Block 5 property, Lot 1 Less Tax 1}, with Sandpoint Title's title expert Dan Waggoner, and
with your title insurance company's counterpart [Douglas Broetje of First American Title Company]
and after research of my own in Bonner County Records, I write variously to inform you, fo put vou on
legal notice about. and to request certain actions from you as well as your sending me any contrary
information you may have re your (non)right to cross, or to send construction equipment across, my
property without my permission, or re the easements purportedly, conveyed to you by Frances
Swanson [see Bonner County Court Records Documents #464699, #464700, and #464701, recorded 4
May 1995]. My concern arises as the easement nowhere appears in the 1992 Title Insurance Policy for
my property -- or in other policies for other Block 5 Talache properties.

1. The considered collective judgment of the above-mentioned title insurance companies’ officers
and employees and myself is that the easement conveyed in Documents #464700/701 is invalid
insofar as it rests on what the documents purpeort to base it on -~ the 1961 Instrument #88222.
The details of most reasons for this judgment are given in the enclosed extracts from my 11 July 1995
letter to Stewart Title's Vice President Arlen Taylor. [Enclosure A.] Briefly, the purported easement
seems invalid because: (1) there is no recorded document we can find indicating that Gabel & Gabel,
conveyors of the 1961 easement, owned at the time of sale the lots, #13 & #14, they purported to sell to
Majeski; (2) even if they did own #13 and #14, they clearly did not then own all the lots across which
the easement was said to lie; and (3) the 1961 document pertains only to #13 and #14, as dominant
estates, not to #7 and #R that you purchased. If there are any sure points in real property easement
law, they include: (1) you can't benefit a property you don't own with an easement over another
property you don't own: (2) vou can't burden another property that you don't own with an easement;
(3} you can't by mere declaration leapfrog a deeded dominant estate status from one lot that you own
to another that you own.

The Sandpoint Title President made to me the day before vesterday the additional argument that all
such Gabel and Gabel granted easements of the 1960s disappeared legally when the Talache properties
passed to the County for non-payment of taxes, and the easements went unmentioned by the redeemers
in later deeds. [This reversion to County occurred twice — in 1967 and again in 1974.] Fmally on this
score, may I note a point that only occurred to me last night? All first sales of Talache Block 5 lots
made after 30 September 1974 by Wert/Talache Land Company appear to have been fraudulent
insofar as based upon the notorious 30 Sept 74 Release of Judgement Lien document. As such, these
sales could not pass even a valid easement along with them. The 1995 validity of Block 5 Talache
titles rests essentially on Idaho statute and case law about adverse pqqq?sgiog and prescriptive use and

LY f B el



the passage of time between that document and the first post Sept 74 sales, on the one hand, and Dr.
Kimes' too tardy efforts to recover his 1972-sheriff-sale awarded properties, on the other. Though
these adverse possession based titles are by 1995 sound in and of themselves [as arguably are
related prescriptive use easements], such titles can't automatically go back and pick up pre-1974
easements after the fact.

2, The terms of your title insurance with First American require you immediately to inform them
of this notification to you unless you wish to jeopardize such insurance’s validity. If you look in
the fine print of the Conditions and Stipulations section of your policy, you will doubtless [inasmuch as
Broetje tells me it's there] find the equivalent of in mine: "3. NOTICE OF CLAIM TO BE GIVEN BY INSURED
CLAIMANT.....promptly in writing ... (ii) in case knowledge shall come to an insured of any claim of title
or interest which is adverse to the estate or interest, as insured, and ... for which the Company may bhe
liable...." It is not telling tales out of court unduly to say that there is some puzzlement at both title
insurance companies that you did not take the Bandelins' recent letter as trigger for this legal duty.

3. If 1 were in your position, in talking with First American I would ask some penetrating
questions about the role and knowledge of Coldwell Banker's agents Paul Dukes and spouse
respecting this and related aspects of the sale to you. I would also inquire of Coldwell Banker's
owner, Don McCanlies. That's because Coldwell B. has been unusually well informed prior to sale
about problems by letters of mine and of Attomey Dan Featherston. [Enclosures B1-B3.] Before
talking to Coldwell Banker, I would carefullv read 2 recent Idaho appeals cases dealing with broker
liability to purchasers despite being at law the vendor's agent ~- Hanf v. Syringa Realty, Idaho 120
Idaho 364, 816 P.2d 320 (1991); Powell v. Nietmann, 116 Idaho 590, 778 P.2d 340 (1989). Both
involved hability of Bonner County reaitors for saying too much or too little to the purchaser.

4. Has there been a mistake within David Bellomy's firm's internal communications, as to your
having permission from neighbors whose land his equipment is seemingly trespassing upon?
Yesterday Fran McIntire (one of the Block 5, Lots 2 and 3 owners) was told on inquiring of Bellomy's
office why his trucks and other equipment were crossing her land that it was your responsibility to
obtain permission. Is that garbled? In any event, you do not yet have my permission respecting
Lot 1, and I am ccing Bellomy with this letter so there is no doubt in his mind as to trespassing.

5. If you are basing what appears to be trespassing on another legal basis than that which
appears in your deed, please let me know promptly. If you have a legally sound basis, I'll be the
first to welcome yon and Bellomy's employees across my property. Otherwise please take this letter
as a formal legal demand that vou cease and desist. Please feel free to phone me at (208) 263-0765.

6. I expect to ask you soon to do what a previous bogus easement obtained by Ms. Swanson a
year ago required -- to sign a document acknowledging the defects of the easement in documents
#464700 and 464701 and rescinding such part of said documents so the rescission may be entered
in the county records. It is regrettable that such clouding of my title should occur twice as it lessens
my property’s marketability. Perhaps you have a better suggestion. I attach, to assist you, a short list
of attoreys whom I understand to be knowledgeable in North Idaho property law problems (especially
Talache's) along with notation where one is already retained by a Talache owner and so "taken.”
Sincerely yours,

A. E. Keir Nash

Professor Emeritus on active service (Constitutional Law/American Legal History)
cc: C. Bistline, Sandpoint Title; D. Broetje, First American Title; Charles Hosack (Lukins & Anmis); David Bellomy
[ T N T



A SHORT [AND INCOMPLETE] LIST OF NORTH IDAHO LAWYERS
WITH RELEVANT EXPERTISE/KNOWLEDGE

Name and City of Attorney

Dan Featherston, Sandpoint

Everett Hofmeister, C d'A

Thomas Cooke, Priest River/S'pt

Jonathan Cottrell. Sandpoint

Charles Hosack (Lukins&Annis,

C d'A and Spokane)

Gary Finney, Sandpoint

[Romer Brown, C d'A

Ford Elsacsser. Sandpoint

James Paulsen, Sandpoint

Roger Hanlon, Sandpoint

(in no particular order)

Relevant Experience

Property = 2nd speciality; sewage Lot 6
litigation, hence Talache-familiair

Swanson's various litigations
Cluif v. Bonner County

property speciality
Persyn v. Favryn

Hanf v. Syringa Realty; Privette's
hassles with Wert and Goebel and Kimes

Has the longest and most impressive
record of property and related cases
argued in Idaho appeals courts. of any
North Idaho attorney; pariner in major
Spokane-centered firm

Good local reputation, but problematic
re handling of Talache Landing Water
System; argued Powell v. Nietmann

expertise, but more active in real estate
than arguing cases now]

Long appeals record: argued in Powell v.
Nietmann

probably knows more re Talache legal
difficulties than any other attorney
because of work for Kimes

LR

Name of Talache
Client (if any)

Glenn & Barb Bandelin,
Keir & Margo Nash
Frances Swanson

Mark Mays

Robert Privette

Keir & Margo Nash

Llovd Andrews
(re Talache)

Andrews (re Mall)

formerly Kimes



AFTER RECORDING, MAIL TO

R soucha
t| »wfsacress the <asterly portian of Lots 7 and &, Bleck 5, Talach

N i e b oy el
Stephen and Cynthia Vimig .
1615 S. Buttercup Stroet ' T
Spokane, WA 99212 FiLep Jiss Americsa Title
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EASEMENTS WATIE 220TT
. RECORDER 0T BONNER
464630 . “counTs v 28 DEP.

WHEREAS, FRANCES L. SWAHSON, a single woman dealing with her
sole and separate property, is the owner of Lots 4, S and &, Black
5, Talache Village, a subdivision located in Bonner County, Idaho:
and, )

WHEREAS, STEPHEN R. VIRNIG and CYNTHIA J. VIRNIG, husband and
wife, are the purchasers of the adjoining Lots 7 and 8 in said
Blogk 5, Talache Village subdivision, NOW THEREFORE:

I, FRANCES L. SWANSON, for good and valuable consideration,

do hereby qrant and convey unto STEPHEN R. VIRNIG and CYNTHIA J.

Jabove high n:]e‘r

|¥r 7 husband and wife, a perpetual 1l0-foot wide easement over
it | i south,,

Yoss the easterly portion of lots 4, 5 and 6, Block 5,

Talachs ¥illage subdivision, for ingress and egress to Lots 7 and’ @é

8, Block 5, Talache Village subdivision, as the rcadway currently
exists,
IT.
We, STEPHEN R. VLIRMIG and CY¥NTHIA J. VIRNIG, husband and wifa,

for good and valuable consideration, do hereby grant and convey

ove high water mar]

_unto FRAMCES L, SWANHSOM, a perpetual 10-foot wide easementlover an

Village subdivision, as the roadway currently exists, for the

EASEHENTS -« Fage 1




FirstAmerzcan th!e Companp R
TRTOD agsom/zsva;“m e FILED aF"‘_"__.Eﬂ Americas
'SSMAY % ANI0YE -

464700 uaaL eoTT

WARRANTY DEED , RECOPDER OF BONNER
COUNTY ev_i_oer

Far Value Recaived
- FRANCES L. SAANSON, a single women
the grantor, does herehy grant, bargain, sell, end convey unto
STEI "EN R. VIRNIG and CYNTHIA J. VIRNIG, husberd end wifa
tha grantees, whooe current address is
1615 S. Butteroup Street, Spokene, W, 99212
tha following described premises, to-wit:

tots 7 and 8 in Rlock 5 of Talacha Villags, amdin_;mﬁ..lmatﬁmmf
recorded in Bock 2 of Plats, Fege 78, recxards of Bonner County, Idaho.

TOGETHER WTTH an easement for ingress and egress to Lakeside Drive ower -
arxd across the Southeasterly 10 feet of Iots 1 - 6 in Block § of Talacha -
Village, mare perticularly described in that certain Instmisment, recorded -

under Instrument No. 88222, records of Borer County, Idaho.

SUBJECT TD: 1995 General Taxes, a lien in tha process of agsesanent, not
e O e e, T, T A B

TO HAVE AND TO HOLD the sald premises, with their appurtensnces wto gasd
Grantees, their heirs anxl assigns forever. And the said Grantor does hereby oovenant:
mmﬂwiﬁtﬁasamm,ﬁmtﬂnisﬁammfeasimlacfaaidm s
mmmmmmmmmmmm,m
ard assessmonts  and except U. S. Faternt reservations, restrictions, eagemerts «
record, amd sasenentts visible upon the pranises, mﬂﬂmdnuiﬂmtaﬂ
the sama from all claims whatsocever.




464701 L
First American Title Compangﬂ “‘”ﬁ%.

Return to FATCO ORDER #95051/25781 FILED py ol ARG

DEED OF TRUST oM J AN104

MARIE SCOTT

| _ , RECORDEPR OF BONMER
THIS DEED OF TRUST, Made this 26th day of April, 1995, "GOUNTY BN

BETWEEN STEPHEN R. VIRNIG and CYNTHIA J. VIRNIG, husband and wits b & DEP.
whose address is: 1615 S. Buttercup Street, Spokane, WA 99212

FIRST AMERICAN TITLE COMPANY, an Idaho corporation, herein called TRUSTEE, and
FRANCES L. SWANSOHN, a single woman

whose address is: PO Box 104, Sagle, ID 83860 bercin called BENEFICIARY, WITNESSETH:
That Grantor does bereby irrevocably GRANT, BARGAIN, SELL AND CONYEY TO TRUSTEE IN TRUST, WITH POWER OF

SALE, that property m the County of Bonner, State of Idaho, described as follows and containing not more than fwenty mcress ‘;;

e

Lots 7 and 8 in Block 5 of Talache Village, according to the Plat thereof recorded in Book 2 of Plaw,
Page 78, rccords of Bonner County, Idaho. ‘ i

TOGETHER WITH an casement for ingress and cgress to Lakeside Drive over and across the . ,
Southeasterly 10 feet of Lots 1 — 6 in Block 5 of Talache Village, more particularly described in that =
certain [nstrument, recorded under Instrument No. 88222, records of Bonner County, Idaho.

DUE ON SALE CLAUSE: ! Grantor herein sclls, conveys, Assigns, or alicnates the above described real property, .
or szy part thereo!, of eny interest therein, without the prior written consent of the Beneficiary, Bencficiary shall have the :
right at Bencficiary's option to declare any indebtedness or obligations zecured thereby, imespective of th: mnnmy date
specified in the Promissory Note, immediately due and payable.

TOGEI}EB!wnﬂhmnhmudmﬁuhmucsumﬁﬁ.lnwmnduﬁ;m.pummduﬁqity‘ mafter givea 10 md cond ‘wwi;
o opllect aud spply wach rials, dsees sod profics, K the purposs of securing paymead of the lndebitcducm tvidcaced by 1 procaimory mote, of crea date

execarsd by Granie I te e of NINETEEN THOUSAND FIVE HUNDRED & NO/100 Dollars ($19,500.00),

finaf payracat due JULY 28, 1998 and 1 socsre peyment of all such further sums s tnay béreaficr be lowned o Mdvinced by e Basefichry
Graptor betedn, or say of dlther af thers, while record owner of prescut intarest, for sy purpoee, mnd of say motes, drafts &x oher nstramendy repeescating such, fi
Toans, advinces O expenditures iogothes with nterest o All such sums st B¢ faic therein provided. Prowided, boweyer, that the muking of sech Sather loams,
or expenditmes shall be optiona] with the Beachiclary, sad provided, fiather, mniuumnﬂmhdmembﬁhwdmmﬁmuﬂ
“eontinuing sccurity wati] paid for all sech advances fogsther with interest thercou,

To protest il sccurity of This Doed of Trest, Grasior agries:

%r’ﬁ

NR VIRNIG

STATE OF IDAHO )

COUNTY OF BONNER

—— G
On This u day of ‘&@__L in the year l%cfom me, a2 Notary Public in and ™73

for said State, personally appeared STEPHEN R. VIRNIG and CYNTHIA J, VIRNIG, known or identified - |
to me to be the person(s) whose name(s) is/arc subscribed to the within Instrument, and acknowledged to
me that he/she/they executed the same.

TG A PR
Notary Publi
Residing at Mﬂﬂlﬂ%ﬂﬁ@ﬂ
Commission Expires ___| YA THAS
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A. E. Keir Nash
P. 0. Box 492 Political Science Dept., University of California
Sagle, Idaho, 83860. Santa Barbara, CA. 93106
(208) 263-0765 (805) 687-9315
April 3, 1995

Mr. Don McCanlies, Realtor
Coidwell Banker/Resort Realty
202 8. First Avenue
Sandpoint, |D. §3884.

Dear Mr. McCanlies:

At the advice of my Talache Landing property's title insurance company, which recently deaft
successfully with a claim arising from efforts to sell a nearby property owned by Dan Deshon and
Frances Swanson and listed with your employees (Paul Dukes and spouse Debra McGifl), | am
writing now — in case you are unaware of the matter, and because my prior written communications
to these employees have never been answered. | write because, in attending the interesting how-
ongoing trial of a suit between Swanson and her neighbors, the Bandelins, | leamed that the property
in question is now in escrow without the question of an easement across my property yet being as
clear as it might be.

if your employees are making clear to the buyer that there is no written easement in the property for
sale across my property, or altemately if you have found some document of easement that my title
insurance company did not find, in its recent inquiries, then of course there is no potential probiem.

Briefly, as the enclosed show, in August 1994 a document was filed in county court records
purporting to grant an easement across my and two other Talache Landing lots to Frances
Swanson. Attorneys and title company came in. 1n October 1994 the erroneous easement
was acknowledged to be in error and rescinded by the "grantor” and "grantee.” It January
1995 a quitclaim was executed in my favor by the "grantor” abjuring any rights in my
property and recorded Feb. 13, 1995,

Is your company intending to ignore these documents of public record; or, has an alternate record of
easement been found; or, is the buyer purchasing without expecting to pass across my property; or,
still alternately, is he expecting to approach me conceming an easement?

Thank you for attending to this. Perhaps your phoning me would be the least time-consuming for
you. | hand deliver this in view of the time.

Sincerely yours,

A. E. Keir Nash :
Professor Emeritus on active duty (Constitutional Law & Legai History)

cc: Stewart Titie Insurance/Sandpoint Title



Featherston Law Firm

Daniel ‘P. Featherston W

Brent C. Featherston
Attorneys at Law

March 31, 1995

Coldwell Banker

Don McCanlies, Broker
202 8. First Avenue
Sandpoint, Idaho 83864

NT _BY FAX TRANSMITTAL TO: 208) 263-6802
Dear Don,

I am writing this to alert you of a situation that may be
potentially a problem, and thereby enable you to take such actions
as you deem appropriate to avoid the problem.

I understand your company is expecting to close a sale of lots 7 &
8, Block 5, Talache Village, the seller would be Frances Swanson.
I represent Glenn & Barbara Bandelin, the owners of lots 2 & 3. As
you are aware, there is a rather steep road that comes down the
hill to the beach to the o0ld Talache Landing. That road ends at
the beach and there is a private drive that travels in a southerly
direction along the beach across lots 1-11, inclusive. Lots 9, 10,
11 and some other lots to the south do have a deeded easement to
use that driveway; however there is, to my knowledge, no such
documented right to use that driveway for lots 1-8. Lots 7 & 8
have never been developed, and therefore, it is the Bandelin's
position that the owners of lots 7 & 8, and their access to those
lots by use of the private drive where it crosses Bandelin's lots
2 & 3, should be restricted. Bandelins will take whatever action
is permitted by law to restrict any use of the private drive to the
extent it crosses lots 2 & 3 for access to lots 7 & 8.

There is also a second possible issue. Your company is aware that
there is a water system on lot 9, the Stewarts' lot. This system
was built and designed to serve three (3) homes: the Stewarts,
Frances Swanson, and the Bandelins. Although the Bandelins are not
currently using the system, they are a one~third (1/3) owner of the
system, and anyone seeking to join onto that system would have to
consult with the Bandelins as well as the Stewarts and Frances
Swanson. I would hope that there are no representations being made
to the prospective buyers concerning either the ease with which
they can obtain the right to hook onto thls water system and/or use
of the private drive, -

K-——105 Pine St., Suite 109 « P.0. Box J » Sandpoint, D 83864 « (208) 263-6866 » Fax (208) 263-0400+/



.Coldwell Banker
RE: Swanson v. Bandelin
Page 2

Anyone purchasing lots 7 & 8 should realize that, although at one
time the friendship between Mrs. Swanson and the Bandelins might
have resulted in simple solution to these prchlems; however, the
recent litigation, initiated by Mrs. Swanson against Mr. Bandelin,
has forced the Bandelins to realize that, in future matters, they
will have to more strictly adhere to their legal rights in dealing
with her. In the past, many things were done between Mr. Bandelin
and Mrs. Swanson on a handshake. Howevar, it appears those
handshake deals will now have to be litigated to determine the
rights of the various parties. I say this simply to make you aware
that anyone purchasing lots 7 & 8 should, unless they desire to be
caught in the cross fire of litigation between Mr. Bandelin and
Mrs. Swanson, not rely on the shoreline private drive for access or
access to the Stewart, Bandelin, and Swanson's water system.

Sincerely yours

DANIEL P, FEATHERSTON
Attorney at Law

FEATHERSTON LAW FIRM
DPF/d

c: Gary Finney
Glenn Bandelin
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September 18, 1985

Charles W. Hosack

Attorney at Law

250 Northwest Boulevard
Suite 102

Coeur d'Alene, Idaho g3814

RE: 4. E, Keir Nash
Water Application

Dear Mr., Hosack:

I include herein my written response regarding my willingness tao
participate in this application., I have previgusly faxed to you
the same information and this is merely the hard copy of same.
Very truly vyours,

slece

« JAARKINS

TIH:th
encl-
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. & F.a1
mo‘ Mavs.Ph.D. 5‘39.24 121
P 43
MABKMAYS, Ph.D,
PSYCHOLOGY West 104 Fifth Avenué - Siite 230 East
Spokane. Washington 69204-2445
Telephone (509) B24-4800
Facsimile (509) 6241216

September 18, 1995

Charles Hosack, Attorney at Law
Law Offices of Lukins and Annis
250 Northwest Blvd

Coeur Dillon, Idaho 83814-2971

Re : Application of Talache Water Rights
Dear Mr. Hosack:

I enclose, and send first by facsimile, my authorization and request 1o includc my property in the
application for water rights. I am unablc to find on short notice the Iegal description you have
requested, your letter having only been reccived by me today and duc tomorrow. T enclosc the
legat description and the Tax ID number listed by the Bonner County Treasurer, and hope that
will be sufficient. Please notify me by return fox if X should nced to modify or dig further in thick
files for this information.

Thanks for your help in this.

Sincerely,

Y7

Mark Mays
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Ma'ﬂdus;F"h-D. Sa9 ‘4 1Z1lea F.82

TALACHE SHORESIDE WATER WITHDRAWAL APPLICATION
INDICATION OF USERS' PREFERENCES
IN CONJUNCTION WITH 19 SEPT 95 HEARING
(Please fill out and rcturn promptly to Charles Hosack, Attorney-at-Law
Lukins and Ansis, Suite 102, 250 Northwest Blvd.
Coeur d'Alene, ID. 83814-2971.)

SECTION 1 — TO BE FILLED QUT IF YOU WISH TQ CONTINUE TO BE INCLUDED, AS PER
FEBRUARY & MARCH 1995 CORRESPONDENCE BETWEEN TIM HARKINS & KEIR NASH,

IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS APPLICATION, #96-08857,
TO THE IDAHO DEPARTMENT OF WATER RESQURCES

WWe, the undersigned, now own Lot(s)/Parcel(s) ﬂ} X £ { -?2 leierad L0 nl5 T D "ﬁ'Ps’:j' A&WG .
situated wholly or partially in Government Lot 2, Section 8, Totvnship 55 North, Range 1 West, Boise s .5'3*-5;@,‘,;_“

Meridian, Bonncr County, Idaho, WWe believe that this property has de facto received watet from the
watertine withdrawing from Lake Pend Oreille across Lot 1, Block 5, Talache Landing for at lcast 5
consecutive years, though Nyve have not necessarily owned the lot(s)/parcel(s) for all this time.

This properiy was / wessset [pleasc circle ans it sold
to efus as if it had a valid tight so to withdraw water.

¥We prefer, and authorize, Marguerite Bowraad Nash and A. E. Keir Nash to confinue o
include the aforelisted property in the application originally submitted March 31, 1995, and numbered
96-08857, to the Idaho Department of Water Resources in order to scouze to mefus from that department
the right lawfully to withdraw water from Lake Pend Oreille via that waterline to be used for domestic,
gardening, and fire-prevention purposes on the aforesaid lot(s)parcel(s).

sbnass ey " dvannny -

SECTION 2 -- TO BE FILLED OUT IF YOU WISH NOT TO CONTINUE TO BE INCLUDER
IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS APPLICATION, #96-08857,
TO THE IDAHO DEPARTMENT OF WATER RESOURCES

/W, the undersigned, now own Lot(s)/Parcel(s}
situated wholly or partially im Government Lot 2, Section 8, Township 55 North, Range 1 West, Boiso
Meridian, Bontier County, Idaho, I'We believe that this property has de facto received water from the
waterline withdrawing from Lake Pend Oretlie across Lot 1, Block 5, Talache Landing for at least 5
consecutive years, though Ifwe have not necessarily owned the lot(s)/pazcel(s) for al this time.

This property was / was not {please circ a out i one] sold to mc/us as
if it had a valid right so to withdraw water.

I/We prefer that Marguerite Bouraad Nash and A. E. Keir Nash delete the aforelisted property
from the application originally submitted March 31, 1995 to ¢he duho Department of Water Resources,
and numbered 96-08857, in order to secure o mefus from that department the right lawfully to
withdraw water from Lake Pend Oreille via that waterline to be used for domestic, gardening, and fire-
prevention purposes on the aforesaid lot(s)/parcel(s).

Name(s) and Date(s)
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EXHIBIT A

From a point on the Southerly right of way line of Lakeside Drive
as shown on the plat of Talache Village as- recorded in Section 8,
Township 55 Morth, Range 1 West, Boise Meridian, Bonner County, Idaho,
which point is the Northerly most corner of Lot 5, Block 5 of said
Talache Village Plat; THENCE Southwesterly along said Southerly right
of way line 22,87 feet to the end of a curve on the right of way
line of said Lakeside Drive; THENCE North 41°35}' West 50 feet to
a point on the Northerly right of way line of sald Lakeside Drive;
THENCE North 48°24% Fast 7.26 feet along said right of way line to
the TRUE POINT OF BEGINNING; THENCE continuing along said right of
way line North 48°241' East 60 feet; THENCE North 46°33' West 135.71
feet; THENCE BSouth 48°241' West 60 feet; THENCE South 46933' East
135.71 feet to the TRUE POINT OF BEGINNING, all in Section 8, Township
55 North, Range 1 West, Boise Meridian, Bonner County, Idaho,
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TALACHE SHORESIDE WATER WITHDRAWAL APPLICATION
INDICATION OF USERS' PREFERENCES

IN CONJUNCTION WITH 19 SEPT 985 HEARING
(Pleasce fill owt and setusn promptly to Charles Hosack, Attorney-at-}.aw
Lukins gnd Annis, Suite 102, 250 Northwost Rlvd,

Cowur d'Alene, TD. 83814-2971)

SECTION 1 — TO BE FILLED OUT IF YOU WISH TO CONTINUE TO BE MMCLUDED, AS PRR
FENRUARY & MARCH 1995 CORRESPONDENCE BETWERN TiM TTARKING & KEIR NASH,

IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGIITS APPLICATION, #96-08857,
10 'THE IPAHO DEPARTMENT OF WATER RESOURCES

1/We, the undersigned, now own Lol(s)/Parcel(s) 7% t§ iasal 005 RN W OYSh bOR
silnated wholly or partially in Government Lot 2, Soction 8, 'ownshi 55 Norlh Rahge 1 Wost, Boise
Mgridian, Bonner County, Iduho, ¥/We belicve that this proporty los de facto vecived water from the
waterline withdrawing from Lake Pond Oreille across Lol §, DBlock 5, Talache Londing for at least 5
vonsceutive years, 1hougl) I/we huve not neccssarily owned the lot(s)/parcct(s) for all this time.
This pmpc weveet. | please girgle corrot snswer & vaous out incorredt dngl woled
to nw/uy as if 1t bad TVENA right sy 1v withdraw water,

We prefer, und suthorize, Murguerite Bouraad Nash und A_E. Kein Nash to comtinue to
include the aforelisted property in the applicution originaily submitted March 31, 1995, and rmumbered
Yo-18857, 10 the Tdaho Department of Water Resvurocy in order to scours o mvefus hiom that depariment
the right lawfully to wilhdruw water from Lake Pend Oreitic viu that walciline to be used for domestic,

= amc(s) an Dnte(s)
-_E@E) — P 5 ?5

SECTION 2 -- TO BE FILLED OUT IF YOU WISH NOT TO CONTINUE 1O BE INCLUDED
IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS AIMPLICATION, #96-08857,
TO YHL JDAHO DEPARTMENT OF WATER RESOURCES

1/We, the undersigne], now own Lol(s)/Parcel(s)
situated wholly or partiatly in Government Lot 2, Section 8, Township 55 North Rangc 1 Wesl, Boise
Meridian, Bonnct Counnty, Jdiho. ¥/We belleve ithat this property has do facto received water from the
walerline withdrawing from Lake Mend Oreille uoross Lot 1, Block 5, Talache Landing fov ot lonst §
consecutive yoars, though 1/we have not neoossarity owned the lot{s)/ mucel(s) for all this tlime.

This pruperly was / was not [plense circle comrect unswer & vruss yat incorract one] sold (o me/us ag
it Jeadd & valid right so o withdraw waicr,

I¥Wo prefer that Margucrite Boursad Nash sud A, B. Keic Nash delede the aforclisted property
from the application originaily submittcd March 31, 1995 10 the Idaho Depurimont of Water Resourcee,
and numbered 96-08857, in ovder 10 secure to me/us Grom (sl dopariment the vight lawfully to
withdrow water from Luke Pend Oreillc via that waterine (o be use for donestic, gardening, and fire.
proventton purposcs on U sfuusaid lot(s)/parcel(s).

Name(s) and Date{s)




TALACHE SHORESIDE WATER WITHDRAWAL APPLICATION
INDICATION OF USERS' PREFERENCES

IN CONJUNCTION WITH 19 SEPT 95 HEARING
(Please fill out and return promptly to Charles Hosack, Attorney-at-Law
Lukins and Annis, Suite 102, 250 Northwest Blvd.
Coeur d'Alene, ID. 83814-2971.)

SECTION 1 -- TO BE FILLED OUT IF YOU WISH TO CONTINUE TO BE INCLUDED, AS PER
FEBRUARY & MARCH 1995 CORRESPONDENCE BETWEEN TIM HARKINS & KEIR NASH,

IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS APPLICATION, #96-08857,
TO THE IDAHO DEPARTMENT OF WATER RESQURCES —
NoTE | METE
1/We, the undersigned, now own Lot(s)Parcel(s) "y A% 3 g TAXZZ 'TA KIIL:'Tﬁx Al ,73%'-3 ¥
situated wholly or partially in Government Lot 2, Section 8, Township 55 North, Range 1 West, Boise
Meridian, Bonner County, Idaho. I/We beiicve that this property has de facto received water from the
waterline withdrawing from Lake Pend Oreille across Lot 1, Block 3, Talache Landing for at least 5
consecutive years, though I/we have not necessarily owned the lot(s)/parcel(s) for all this time.

H,";IE Wﬂj@ll@m circle comect answer & cross out incorrect one] sold (8o ‘:‘/Zi;f,zﬁ‘;;:_ '
to me/us as if it had a valid right so to withdraw water. DS so ey PR oA

1/We prefer, and authorize, Marguerite Bouraad Nash and A. E. Keir Nush o continue to uRerAsE /
incinde the aforelisted praperty in the application originally submitted March 31, 1995, and numbered
96-08857, to the Idaho Department of Water Resources in order to secure to me/us from that department
the right lawflully to withdraw water from Lake Pend Oreille via that waterline to be used for domesic,
gardening, and fire-prevention purposes on the aforesaid lot(s)/parcel(s).

Ly SSepT 95 2 Supt.5, 98"
/ Name(s) and Date(

SECTION 2 -- TO BE FILLED OUT IF YOU WISH NOT TO CONTINUE TO BE INCLUDED

IN THE MARCH 31, 1995 WATER WITHDRAWAL RIGHTS APPLICATION, #96-08857,
TO THE IDAHO DEPARTMENT OF WATER RESOURCES

I/We, the undersigned, now own Lot(s)/Parcel(s)
situated wholly or partially in Government Lot 2, Section 8, Township 55 North, Range 1 West, Boise
Meridian, Bonner County, Idaho. I/We belicve that this property has de facto received water from the
waterline withdrawing from Lake Pend Oreille across Lot 1, Block 3, Talache Landing for at least 5
consecutive years, though I/we have not necessarily owned the lot(s)/parcel(s) for all this time.

This property was / was net [please circle correct answer & cross out incorrect one] sold to me/us as
if it had a valid right so to withdraw water.

1/We prefer that Marguerite Bouraad Nash and A E. Keir Nash delete the aforelisted property.
from the application originally submitted March 31, 1995 {o the Idaho Department of Water Resources,
and numbered 96-08857, in order to scoure to me/us from that department the right lawfully to
withdraw water from Lake Pend Oreille via that waterline to be used for domestic, gardening, and fire-
prevention purposes on the aforesaid lot(s)/parcel(s).

Name(s) and Date(s)
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September 13, 1995

RECEIVED
P.O. Box 4095
Coos Bay, OR 97420 SEP 2 51995
Depariment of Waler Resources

State of Idaho

Department of Water Resources

Northern Region, Suite No. 210

1910 N.W. Boulevard

Coeur d' Alene, Idaho 83814-2615

Attn: Mr. Robert G. Haynes P.E., Regional Director

Re:  Notice of Hearing in the matter of application for permit No. 96-08857 in the
name of Arnold Edmund, Keir Nash and Marguerite B.R. Nash.

Dear Mr. Haynes:

My wife and I will not attend the hearing scheduled for September 19, 1995 on the
above referenced matter.

Please advise if a transcript or tape recording of the hearing will be available and the
cost for a copy.

Yours truly,

%ﬂlﬁ“]\

Sidney E. Danyow



CONFERENCE/HEARRING SCHEDULE

Northern Region

TUESDAY, SEPTEMBER 19, 19%5:

STATE OF IDAHO DEPARTMENT OF WATER RESQURCES
1910 NORTHWEST BOULEVARD, SUITE 210, COEUR D ALENE, ID

9:00 A.M. - 96-08857 - NASH, ARNOLD EDMUND KEIR & MARGUERITE B. R.

1:00 P.M. - 91-07127 - MILLS, G. CHETT &/OR KIM &/OR E. KENNETH, JR.

WEDNESDAY, SEPTEMBER 20, 1995:
FEDERAL BUILDING, {SQIL CONSERVATION SERVICE) 2ND FLOOR CONFERENCE ROGM
220 E. FIFTH, MOSCOW, ID
9:00 A.M. - 87-07174 - HICKLIN, WILLIAM J

1:00 P.M. - 84-07284 - BOWMAN, DWIGHT

THURSDAY, SEPTEMBER 21, 1995:
COURTHOUSE, COURTROOM 2, UPSTAIRS
215 § 18T, SANDPCINT, ID
9:00 A.M., - 96-08802 - OLDRIDGE, NEIL

1:00 P.M. - 96-08824 - WILLIAMS, DONALD L.
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application No._9f -~ D885 7

SPECIAL NOTE:

PROTEST INFORMATION SEEET
Protestant(s)

NAME ADDRESS PROTEST DATEtgs‘&ﬂ
1. Dan Deshont I+ Spndpemt 7386 s/a/e-:, Riepee 7
2_F_’ED.G£5L_S_NU_-’.M_ Ta eacﬂl € §3860 .5‘" "mgg-;s
— —_

4 95
SM&L&ML-__MsL&LﬁﬁLﬂLMLa@ wA ‘7‘?925 sls(9¢
6
7
8
9
10
ATTORNEY ADDRESS
DATE FILED: 3/3;f9s PROTEST DUE DATE: 5 / 4 Es
ISSUES:
Applicant
ATTCRNEY ADDRESS
DATE
Protest Date Entered on Computer 5 3/ qﬁ/
Acknowledgment Letters Sent gﬂl 4 o
-%%g Date _ 4‘2#
J::;d'f_ﬁ A A 9_/ /9/ 9

(Other Dates)

QOther Information:

Pratest jinformation submitted to computer (following hearing}:



Is your RETURN ADDRESS completed on the reverse side?

SENDER;

*» Complete items
* !Print your name
Jeturn this card to you.

* Complete items or 2 for additional services.
da & b.

* Attach this form to the front of the mailpiecs, or

does not permit.

delivered.

ddress on the reverse of thi

o ALG.3.1 1035

* Write ''Return Receipt Requested’' on the mailpiece luwmmglg‘puph !
* “The Retum Receipt will show to whom the article wag delivered nnfl BW

wish to receive the
ervices {for an extra

. O Rpddressee’s Address

S angy [ Restricted Delivery

Consult gostmaster for fes.

3. Asticle Addressed to:

ANOLD EDMUND KEIR NASH &
MARGUERTTE B.R. NASH .. | &

P. 0" BOX 492
SAGLE ID 83860

4a. Article r
48354
Service Type
-« | CJ Registarad 1 Insured
e Certified [J cop

[ Express Mail [ Return Receipt for

Merchandise

7.

Date o?e‘lir% ’ % -

T

6. Signatugg (Agent)

‘8. Addressee’s Address (Only if requested

and fee is paid)

PS Form 3811, December 1991

w8, GPO: 1953—352-T14

DOMESTIC RETURN RECEIPT

Thank you for using Retum fleceipt Service.



UNITED STATES POS1UERVICE | || || |

Officlal Business PEMALTY FOR PRIVATE
USE TO AVOID PAYMENT
OF POSTAGE, $300

TR Ty
T
IREPERI U T

i
Print your name, address and ZIP Code here
[ ] [ ]

DEPARTMENT OF WATER RFSN'IRGES
1910 NORTHWEST BLVR. SUITE 210
COEUR D'ALENE, IDAHO 85414



SENDER:

= Complete items or 2
= Complate ltems 4a

= Print your name dresg on th
return this card to you.

does not parmit.
« Write “‘Return Receipt Requ

delivered.

* ‘The Raturn Receipt will show to whom the artic

* Attach this form to the frorf of Mlpje_“: or on the ._bvack ifspace
U by

| wish to receive the
follobservices {for an extra
fee):

1. [ Addresses’s Address

lenumber) 5 ] Regtricted Delivery

Consult pestmaster for fee.

3. Article Addressed to:

ALy,

ARNOLD EPMUND KEIR NASH & o

. MARGUERITE .B,R.- NAsh b
1033 NORTH ONTARE ROAD{,
SANTA BARBARA CA 93105 . -

4a. Article Number

481355

"4b. Service Type
l;l\ Registered O insured

o) B Certified 1 cop
[ Express Mail [0 Return Receipt for

Merchandise

7.
—//"\

Date of Deli }erv

5. Signature (Addresses}

8

6. Signature (Agent}

Addréssee s Address (Oniv if requested
and fee is paid)

Is your RETURN ADDRESS completed on the reverse slda?

PS Form 3811, December 1991

.8, GPO: 1983—352-T14

DOMESTIC RETURN RECEIPT

Thank you for using Return Receipt Service.



L
UNITED STATES POST‘SEBVICE

Official Business pr=vs
11C MAJL

Print your name, address and ZIP Code here
L ] [ ]

DEPARTMENT OF WATER RESOURCEé—
1910 NORTHWEST BLVD. - SUITE 210
COEUR D'ALENE, IDAH?&BBM



- i dh

= an— 1 §

verse side?

SENDER;: 1 FUON . .

+ Complete items r PRI Eaditional s'e'r:ic'e'sf ) | wish to receive the

. gom;ﬂete items d4a & b. d}S follo ervices (for an extra g

= Print your name a dress [ form o that we can . -
geturn this card to you. %Et ts& feel: z

@ * Attach this form to the front of the mailpiece, or on the fack if space 1. [0 Addressee’s Address d‘;
does not permit, : B_

* Write ““Return Raceipt fa ma article number | i j B

*+ 'The Return Receipt wil mh s delivered and the date 2. L Restricted Delivery 2

£ delivered. et Consult postmaster for fee. D .
'g 3. Amicle Addressed to: 4a,. Article Number ‘:
MS. FRANCES L. SWANSON 48353 E.

B -

P;'O BOX 104 4bh. Setvice Type &’
TALACHE BEACH ‘ [} Registered O insured o

. L2

SAGLE ID 83860, al Yew XX Certified O cop £
{oo O express Mail [ Return Receipt for 37

- Merchandise 5.

S 7. Date of Delive

BEER

ADDRESS complot

@M N =

3" g

. Signature (Address;

8. Addredses’s Address (Only if requested
and fee is paid)

Thank you f

6. Signature (Agent)

Is your RETU

PS Form 3811, Decembar 1991  #Us.GPO: 1ess—352714  DOMESTIC RETURN RECEIPT



UNITED STATES POS'WERVICE | || "

Official Business PENALTY FOR e—*
USE TO AYOID PAYM ﬁ ”
OF FOSTAGE, $308

P

. LGMALL

:,..‘ T '."\'!_\',_-
Vi

P ¥, -
ey b ote T
FrE.‘: RO

Print your name, address and ZIP Code here
. ,

DEPARTMENT OF WATER RESOURCES'
1910 NORTHWEST BLVD. - SUITE 210

COEUR D'ALENE, IDAHO 83814



is your RETURN ADDRESS completed on tha raversa side?

SENDER:
+ Complete itemns or 2 for a
s Complets itarms ‘43 &b.

= Print your name dress on
refturn this card to you.

s Attach this form ta the front of
does not permit.

s Write “‘Return Recgipt Requested’ fon the rrlallp|

® 'The Return Racaipt will show to
delivared.

~8EP 0°51985"

e mailpiece, or on the back if spa

NU Bming n a g
. Rjﬁg'ﬂ!len

ered and th

I a wish to receive the
follo ervices (for an extra
fee):

1. O Addressee’s Address

noerd 2. [ Restricted Delivery
Consult postmaster for fee.

3. Article Addressed to:
MR. SIPNEY DANYOW
P 0 BOX 4095

CO0S BAY OR 97420

JEN

k

da.

Article Number
356

[ ,

e % L l 4b. Service Type

L=t o O Registered I insured
o | KX Certified CJcop

Tt T O Express Mail [ Return Receipt for

Merchandise

7

Date ?eh\;rv 9 5_

o)
5! Signat%g:’gra%/ /,,OJ 8.

6. Signature (Agent}

J

Addressee’s Address {Only if requestad
and fee is paid)

PS Form 3811, December 19

91  %U.S, GPO: 1883~—252-714

DOMESTIC RETURN RECEIPT

e

pt Service.

Thank you for using Return Rece



UNITED STATES Posr‘ssnw&:\ -

Official Business

e BT
\ ':1\1(.;-"(\.,_ oL

o oA
Print your name, address &H@Zﬁ’ toﬁ’é'zere

DEPARTMENT OF WATER RESOURCES
1270 NORTHWEST BivDy. - SUITH &3
COEUR D'ALENE, INDAHO 83814



* Complete items 4a & b. follo ervices (for an extra
# Privet your nams a dress offthe r o th| ig m 80 that we can | faa)-

rgturn this card to you.
g ick if spfce 1. [0 Addressee's Address

* Aftach this form to the front offithe mallplece, or on t

does not permit }

v Write “‘Return Receipt Requeste, 'onmﬁlﬂgﬁébbalawwicle imber. 2. [3 Restricted Delivery
« Tha Rsturn Receipt will show to Jvhom the artbEMA% fplivered and the date

delivergd. —

e (.RECEIVED 0 e
. Compkte items 2for itiona ! U‘"Sh to receive the

Consult postmaster for fes.

3. Article Addressed to: ,5‘- . Article Number
. +JACK R & RACHELL L JOHNSON v 'ﬁf322 —
8 - ervice Type
PO BOX 97 , \ ¥ k‘ gred O Insured
{EpM 99025 3 O cop
S T " i1 [ Return Receipt for
v Merchandise

Waf Deli)ﬁery

Address (Only if roquested

FURN-ADDRESS completed on the reverse side?

6. Signature {Agent)

PS Form 38711, December 1991 #us. aro: 1ses—352714  DOMESTIC RETURN RECEIPT

Is your RE

ice.

Thank you for using Return Receipt Serv
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PENALTY FOR PRIVATE ~ [
USE TO AVOID PATRIENT-— SN UACN U ERTE
OF -POSTAGE,-$300..

TR
LS RC et
ISR 4 X

ARG 1 0 1557

&

Print your name, address and ZIP Code here

DEPARTMENT OF WATER RESOURCES
1610 NORTHWEST BLVD. - SUITE 210 -
COEUR D'ALENE, IDAHO 83814

»



[ 5l R
% » Complete ;tems‘l 24 additional services. 1 48 ish ta receive the .
8 v Complete items & follo ervices (tar an axtra g
» . Print your name an dress Ppa th o that jve ca .
® rewrn this card QEPEU sls,ggg can | teek: 2
E ¢ Attach ihis o to tha tronfot the mailpiece, or on the back i Jpace 1. [} Addressee’s Address 3
does not permit. LI foi
2 » Writo gty Receipt Reque ed’ on\ha \azd articls number. 2. O Restricted Delivary :év
£ , tho Return Receint will snow T g : dellvered arl the dais ; S
g delivered. Consult postmaster for fee. &
3 3. Agticle Addressed ot #a. Article Number ‘:
3 DAN DLSH 48351 g
- o
o 517 §. 18T AVE “’é 4b. Servica Typa K
% . §ANDPOINT 1D 838ﬁ:ﬁ‘ \ { Y % 1 Registered 1 nsured
b cerutioa D) €00 £
. ey “v:,‘,’"‘ll.‘ : i Return Receipt for 3
B AL M NG [ express Ma H Marchandise 5
E 7. Date of D liyery 7 -
< e (S}
E 5. S ature (Addressee) . Addressef ks Address {Onf¥ if raquested x
= ' and fee is paid} e,
E " forppaZenee JILPVLLLEL, g
| 6. Smnature {Agent} p
> PS Form 3317, December T987 &S, GPO: 1983362714 DOMESTIC RETURN RECEIPT
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DEPARTMENT OF WATER RESOURGES
1910 NORTHWEST BLVD. - SUITE 1)

COEUR D'ALENE, IDAHO 83814
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR PERMIT NO. 96-08857

IN TEE NAME OF ARNOLD EDMUND KEIR NASH
AND MARGUERITE B. R. NASH

NOTICE OF HEARING

P L

On March 31, 1995, ARNOLD EDMUND KEIR NASH AND MARGUERITE B. R. NASH
{applicante) filed with the Department of Water Resources (department), an application
for permit No. 96-08857. The application was protested by DAN DESHON, FRANCES L.
SWANSON, SIDNEY DANYOW, DEBORAH S. & ROBERT S. CAHN, AND JACK R. & RACHELL L. JOHNSON.
The conference held by the department on June 14, 1995, did not resclve the matter of
protest.

The department has scheduled the matter for hearing on Tuesday, September 19,
1995, at 9:00 A.M. at 1910 NORTHWEST BLVD., SUITE 210, COEUR D ALENE, IDAHO, 82814.
The hearing will be held in accordance with provisions of Chapters 2 and 17, Title 42
and Chapter 52, Title 67, Idaho Cocde, the adopted Rules of Procedure of the department
and Water Appropriation Rules 40 and 45. A copy of the rules may be obtained from the
department upon request. The presiding cfficer at the hearing will be Norman C. Young.

If you plan to offer exhibits for the record, note that IDAPA Rule of Procedure
37.01.01606 requires that you provide a copy of exhibite to each part and to the
presiding officer.

The hearing will be conducted in a facility which meets the accessibility
requirements of the Americans with Disabilities Act. if you require special
accommodations in order to attend, participate in or understand the hearing, please
advise the department within ten (10) days prior to the hearing.

All parties to the matter will have the opportunity to respond and present
information and argument on all issues involved.

Dated this 29th day of August, 199%5.

‘":ﬁlk{)ﬁﬁ?QL’

i

N

Regicnal Supervisor

NOTICE OF HEARING



CONFERENCE AND HEARING PROCEDURE Page Two

CONFERENCE

The purpose of a prehearing conference is to provide the opportunity for
the parties and the department to familiarize themselves with a contested matter
and to attempt to resolve the matter. At the conference, the department may also
formulate and simplify the issues, identify documents to avoid unnecessary proof,
exchange proposed exhibits or prepared testimony, limit witnesses, discuss
settlement or make settlement offere, schedule hearings, establish procedure at
hearing and address other matters that may expedite orderly conduct and
disposition of the proceeding or its settlement.

HEARING

The department will tape record the hearing. Copies of a hearing are
available upon request and the payment of the cost of reproducing the tape.

The hearing likely will be conducted by a hearing cfficer appointed by the
Director rather than by the Director himself. 1If so, the hearing officer will
prepare a recommended order for the Director’s consideration. Parties can file
exceptions to a recommended order, briefs in support of the exceptionsg or may
request oral argument. Parties may seek judicial review of any final order
issued by the director.

Parties may by written stipulation waive the right to a recommended order,
particularly when a shortened decieion process is desirable or necessary. Such
a2 waiver doee not eliminate any rights of the parties in connection with the
final order and judicial review of the order.

EIHIBITS

A party who plans to offer an exhibit as part of the hearing record must
provide a copy of the proposed exhibit to the parties and to the hearing officer.

AMERICANS WITH DISABILITIES ACYT

Any hearing scheduled will be conducted in a facility which meets the
accesgibility regquirements of the Americans with Disabilities Act. If you
require special accommodations in order to attend, participate in or understand
the hearing, please advise the department within ten (120) days prior to the
hearing.



o @

NOTICE OF HEARING
PERMIT NO. 96-08857 - NASH
PAGE TWO

i~

I hereby certify that on the day of August, 1995, I mailed a true and correct
copy of the foregeing document, postage prepaild, to the applicant(s) and protestant(s)
listed below:

oo 64?9./4fia,eL£(

Dianne L. Ball, Senior Secretary

Certified Mail
«MR. DAN DESHON
L MS. FRANCES L. SWANSON
.”MR. SIDNEY DANYOW
g;:ﬁ?ﬁ@aaﬁlsg;&faosmnr S. CAHR:
JACK R. & RACHELL L. JOHNSON
/1~ ARNOLD EDMUND KEIR NASH & MARGUERITE B. R. NASH

NOTICE OF HEARING



PUBLIC HEARING
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June 13, 1995

Sidney E. Danyaw
P O Box 4095
Coos Bay, OR 97420

Re: Application for Permit #96-08857 - NASH
Dear Mr. Danyow:

This letter is in response to the question posed in your letter of June 10, 1995.
The answer to your question is that the approval of the application filed by the
Nash's would in no way prejudice your ability to successfully acquire a permit
to appropriate public water for your property.

The items cited in my letter to you acknowledging your protest are ones which the
Director of the Department of Water Resources must consider for each application,
whether or not that application is protested. If you file an application to
appropriate public water and the questions posed are satisfactorily addressed,
your application would be approved.

If you have any question, please feel free to contact me.

Sincerely,

Robert G. Haynes, P. E.
Regional Manager

RGH:db
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P.O. Box 4095
Coos Bay, OR 97420

State of Idaho

Department of Water Resources

Northern Region, Suite No. 210

1910 N.W. Boulevard

Coeur d' Alene, Idaho 83814-2615

Attn: Mr. Robert G, Haynes P.E., Regional Director

Re:  Application for Permit #96-08857 by
Keir Nash and Marguerite B.R. Nash, the Applicants.

Ref: Telephone discussion with Mr. R.G. Haynes on June 09, 1993.

Dear Mr. Haynes:

As indicated previously, my wife and I own tax parcel #3 which is centrally located
on the map included with the referenced application.

The question I posed in our referenced telephone discussion was as follows: If the
water right is granted to Mr. Nash and applicant has no intention of serving our
parcel, which he tells me is so, will said granting to applicant preclude our being able
to obtain a right to use of public water in the future presuming that we meet all other
requirements existing at the time of our application?

Your answer to this question in our referenced telephone discussion indicated that we,
and I presume our successors in interest, would not be blocked by approval of the
referenced application.

Your verification of my understanding in this regard by letter will be appreciated.
Yours truly,

A D

Sidney E. Danyow
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*Admitted In abo and Washington

June 9, 1995

State of Idaho

DEPARTMENT OF WATER RESOURCES
Northern Region, Suite No. 210
1910 Northwest Boulevard
Coeur d'Alene, ID 83814-2615

ATTN: ROBERT G. HAYNES
REGIONAL MANAGER

Re: Application for Permit No. 96-08857

Arnold Edmund Keir Nash and Marguerite B. R. Nash,

Applicants

Dear Mr. Haynhes:

Spokane Office

1600 Washington Trust Financial Center
T West Sprague Avenue

Spokane, Washington $9204-0466

Phone (500) 455-9555

Mosss Lake Office

1006 West by Sireet

Moses Lake, Washingion 08837
Phone (509) 765-4199

This office is writing you on behalf of Mr. and Mrs. Nash,
Applicants for Permit No. 96-08857 as referenced above, in light
of the enclosed Minutes of a meeting (to which the Nashes
received no timely invitation and could not attend, yet are not
listed as "not present"; See, the first paragraph of page two's
inaccurate sentences: "A record exists of what the defunct
corporation owns . . ." and, "Easements across properties do

exist"),

The Nashes wish either to delay the hearing scheduled for

June 14, 1995, at 9:00 a.m., at your offices in Coeur d'Alene, or
to modify their Application to include only their own properties,
until confirmation by the Nashes that any users of the system in
question are making any use of the applicants' parcel identified
aslBlock 5, Lot 1, less Tax No. 1, on a permissive use basis
only.

Very truly yours,

Gk —

CHARLES W. HOSACK

CWH:bd
Enclosure
cc: Mr. and Mrs. Keir Nash

L0609bdd.cwh-060995 PR A
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Meeting Notes
Saturday, May 27, 1993

(Owners Present: Jack Johnson, Bob Privette, Matt Sanger, Mark Mavs, Frances
Swanson, Will Nash, Elizabeth and Dawid Gaye, Dave and Melanie
Kite, Daniel Soss.

Not Present: Debra Cahn Bennett

Daniel Soss made a maotion for those present to discuss forming a new corporadon for the
water system. Kite seconded.

Points of discussion:
Reforming the old corporation. Afier 10, vears, the old corporation can be requested to be

considered defunct by the state. Talache has received a certificate. The old corporation
can not be "resurrected”. A new one should be formed.

- State water resources requires ownership of the pipes, etc., or easements, for a permit to

be granted. A corporation can own these,
Will mentioned that the Nashes felt there were problems; new users connecting to the
system, Matt's proposal including new officers, reforming Talache water users, no bylaws

for old corp.

The new corporation would own the water system. The corporation would shield
individuals from personal hability,

Bob Privette read, and provided copies of | the State of Idaho statutes regarding dissolution
of corporations.

At this pomt, a vote was taken to form a new corporatton. The vote was unanimous.
More information regarding state requirements for incorporation.:

The non-profit incorporation act states what is needed to be a corporation.

Two people are needed: an agent of the corporation and an original incorporator. Original

incorporator only calls the organizational meeting. Once the application is filed, then an
election can be held.




30-3-139: Duties of the trustees of the old corporation in relation to the new corporation.
Jack Johnson was the only former trustee present. The other trustees are aware of the
situation. Trustees are required to settle the affairs of the old corporation, including
transfersing ownership of assets of the old (defunct) corporation. A record of what the
defunct corporation owns and who paid for it does exist. Easements across properties do
exast.

A vote was held on the formation of a new Talache water users corporation. The vote was
unanimous. Forming a new corporation allows the property owners of Talache the ability

to go further, as in designing by-laws, holding elections, granting memberships, etc.

A motion was made and a vote taken regarding those present to share the costs incurred in
forming a new corporation. The vote was unamimous.

Having meetings by mail was discussed

A study group was formed to research further information, and suggestions for by-laws.
Members of this group are Jack Johnson, Bob Privette and Matt Sanger. They will bring
the information to the next meeting.

Jack agreed 10 be the mncorporator, but will not file until the next meeting.

The next meeting was scheduled for 1pm, Saturday June 10, at Jack Johnson's house at
Talache. The vote was unanimous,
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. 6-08
o STATE OF IDAHO dent. No-

DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT

To appropriate the public waters of the State of Idaho

st
. Name of applicant Aﬂﬂbu‘m Zﬁ‘mﬁ‘&&rwuwmgﬁﬂmyPhone 268 - 2€3' 67{5

Post office address 0’) 805( L{ gl yﬁq LC D, S 38 (6

—

pustnts -
2. Source of water supply Lﬂkg p‘"’ Ox€rel£ whic#a tributary of ffﬂﬁ GM"L({ fa)/frk
3. Location of point of diversion is Y% of "S"&T V4 of _éi‘ Y4, Govt, Lot_.Z_
Sec. & Township SSpeant Range I wesT B.M.B“"J‘J N€(%  County; additional

points of diversion if any:

4. Water will be used for the following purposes:

Amount o] for LOMesS71C purposes from Jip. | 1o .be('- 3 {both dates inclusive)

{cfs or acre-feet per annum)

Amount 1 & for [ B & ] &7 eI purposes from /%R' /A 1(/01’, /8 {both dates inclusive)

{cfs or acre-faet per annumj

Amount for purposes from to {both dates inclusive)
{cts ar acre-feet per annum)
Amount for purposes from to (both dates inclusive}
{tfs or acre-teet per annumj
5. Total quantity to be appropriated is (a)._.+ 12 and/or {b)
cubic feeg per second acre leet per annum

6. Proposed diverting works:

a. Description of ditches, flumes, pumps, headgates, etc. 45 _3PH Joucne S kP _seque PYISE (uBnipsc 8l farf

lL” Lot Pologr 1« Mﬂ.&ul‘b"@(ﬂ‘fﬁ»» At en Lor 1 Beocd werw 7 outiers :(D Buee § f-'f-'u'!:s
O,ﬂmg&,,,@'m' 8 Tax v; @& mxx?/f’ntn & T2 %, @ 1A% Ef; J

{er I i preifunt TR

b. Height of storage dam M. A . feet; active reservoir capacity acre-feet; total
reservoir capacity acre-feet; period of year when water will be diverted to storage:

to inclusive.
c. Proposed well diameter is M. fl . inches; proposed depth of well is feet.

d. Is ground water with a temperature of greater than 85°F being sought_? No

e. !f well is already drilled, when? _________; Drilling firm s — :

Well was drilled for (fwell owner)
7. Time required for the completion of the works and application of the water to be proposed beneficial use is

/ years {minimum 1 year).




8. Description of proposed uses {if irrigation only, go to item 9).

a. Hydropower; show total feet of head and proposed capacity in KW.

b. Stockwatering; list number and kind of livestock.

¢. Municipal: show name of municipality.

—

d. Domestic; show number of househoids. '7

e. Other; describe fuliy.

9. Description of piace of use;

a. |f water is for irrigation, indicate acreage in each subdivision in the tabulation below.

b. If water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

NEY NWY SWh SEv4
TWP | RANGE | SEC. TOTALS
NEY: | NwWut SWia | SEv | NEW [ NWA| SWY% | SEW | NEVi| NW'4 | SWia | SEY | NEY | NWW[ SW'% | SE
Tu| b |4 B (Bat| Lt
>

Totai number of acres to be irrigated_&L{:{___

10. Describe any other water rights used for the same purposes as described above.

~ew £

11. a. Who owns the property at the point of dwersmn?

J‘rn“"l Je-b

4 mggg[ s AT K NigH - &44545& .G Npd

b. Who owns the land to be irrigated or place of use?

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing.

12. Remarks:
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13. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

I |

/1J2u,u; Sed e hed Map

l Ll

Scale: 2 inches equal 1 mile. -

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of

the State of Idaho as herein set forth. /( M

{Applicant}




’ﬁécé‘iv.ed by ' Date 31/9 Time.ﬁ/;__(fo_ Preliminary check by | %‘ . -
Fee $ ?0 /€4y Receipted by g g A -8&749 pare _3/3 {/9(
Publication prepared by 0(') Date 4 [f 9—/9{ Published in 5"”““ d”ﬂdu-:—e} g‘-'— ‘{A""J‘JA’

Publication approved Date

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

Idaho No. - and said application is hereby
1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or before

.19

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with ali other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or claim against any future rights to the
use of water, other than hydropower, within the State of Idaho initiated later in time than the priority of this
permit.

e. Other:
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A. E. Keir Nask 1033 North onfare Road  Sauta Barbara, CA. 93105,  (805) 687-9315. ..

16 May 95 RECE'VED
Jack and Rachell Johnson

P. O.Box 97 MayY 22 1995

Newman Lake, WA. 99025.
NI iy oiaiUN

IDWR

Dear Jack and Rachell:

Jack, you said in our 15 May phone chat you wanted me to put matters and bottom line as plainly as
possible without legalese. If you will let me later refer to the legalistic qualifications of previous letters as
more precisely what I mean here, I'll try right now. To begin, it's not 2 problem of "aA. E. Reir and

Marguerite B. Nash ... control[ling] ... the water rights" asif all 3 types of rights needed

already existed. [Your 3 May protest to Director, Idaho Dept. of Water, para. 1.]

1. GETTING & DISTRIBUTING 2 OF 3 TYPES OF WATER RIGHTS

There is a problem first of: (a) obtaining 2 types of rights which the defunct Talache Shoreside Water Users
Assoc never bothered to get, and which is why reviving it, even were such possible, wouldn't be enough;

(b) distributing these first 2 types of rights to watersystem users;

(c) attaching those rights securely to the lots and parcels whose owners, as you say, "have put
money into the water system for many years;"

(d) setting up a reasonable management structure that protects these lots, parcels, and owners in
water-flow, in property marketability and in quiet enjoyment.

It is a problem, second, of considering the claims of persons who never ¢ hooked up in 1980-82 and did
0t "put money into the system for many years," and seeing what, given water guality regulations
new since 1980-82, can reasonably be done.

n ed = i Let's analogize the water-rights situation to driving
lawfully a licensed heavy trailer-truck on certain roads regardless whether the truck belongs either to a truck-
leasing club or to you personally. In either case you need for starters:

(1) your own valid driver's-license endorsement for driving heavy trucks {= property-owner's
rights type #1 to withdraw 'x' amount of water from Lake Pend Orzeille, without saying how - which
comes from Idaho Water Resources Dept via shorefront owner's application on your behalf};

(2) avalid license for the truck on particular roads in, e.g., Washington and Quebec [= property-
owner's rights type #2 to encroach via watersystem construction on/in/under Lake Pend Oreille,
saying how -- which comes via separate permits from Idaho Lands and U.S. Corps of Engineers].

This is the process we are engaged in now -- the equivalent of licensing first you (and me) and then the truck.
As the Water Resources Dept permit application [for right #1] describes the lots/parcels where de facto water
has been distributed, once the permit is granted, (b} distributing rights type #1 to you and other users is
automatic. Had there not been protests, Margo and I would have already started to obtain rights type #2 for
all of us from Lands Dept & Engineers Corps. However, this is more expensive. Until the Water Resources
permit is straightened out, perhaps the truck has to go on driving on certain roads illegally. These 2 steps
should have been easy and the actual water system well on the way to being legal & you with these rights.

0. DETERMINING COSTS AND COST-DISTRIBUTION OF ADDITIONAL HOOK-UPS
This 2nd part of the problem is intrinsically somewhat more difficult. This is partly, but not solely, because
of carelessness among some of the original purchasers into the 1980 corporation. These were they who made
little or no effort to make sure it functioned lawfully, who never obtained their rnhfnber_.sjli.pjgfg{;g:f{e_ates as

MR 2 6 1357



provided for in the incorporation articles, who for ten years did nothing about the corporation's 1982
forfeiture of the right to do business. One result was passage in the 1990s, by warranty deeds, of three
properties to bona fide purchasers (BFPs) without notice. This was particularly strange with vespect to two of
these properties inasmuch as the selling real estate agent was none other than the designer and construction overseer
of the house on one property and also the designer of the 2 buildings containing major parts of the water system -
one of which buildings is located on the second property.

But let me proceed on an optimistic note. At most expensive, the initial regulation-driven costs of
additional hook-ups [if the system is not split] are unlikely much to exceed $100,000 [or about $10,000, if
equally shared, per cabin/property]. And these costs would probably be largely recouped on sale of a
property. So it's only a temporary outlay. The annual upkeep [monitoring] costs are very unlikely to
exceed $15000 including paying a monitor, or $1500 per property per year.

The costs might be much less, which is why I have asked Beardslee of Dept Water Resources to let us know
how many hookups his department would permit on the system now with its reduced [vs. 1980] pump-
capacity and main. Here you should consider your reply to last summer's user preference survey wherein
youstated: "I believe Swanson to be vested in the water system. I don't believe
Privette is.” Even if one or both propositions were true, you omitted 2 non-exercised memberships in
the defunct corporation with as good or better arguments for "vesting" as Swanson -- Cahn's 2 1980
purchases from Andrews. The bottom line is, you can't talk convincingly about "vesting” 1 claimed
membership without also talking about "vesting”" 3, perhaps 4. This is why I think one needs clearly to
work out terms of adding system hookups, and foreseeable costs, prior to voting on Articles of Incorporation.
If you wish to go another way such as trying to revive a defunct corporation or produce some new clone, that's your
choice. Just be prepared to invest substantial § in it now and recover capital investment when you sell.

m. Re(c). ATTACHING USERS' RIGHTS SECURELY TO LOTS, & LEGAL STATUS OF DIFFERENT PROPERTIES.
Because untangling the present tangle may delay things, it seems important now to attach these prospective
government-granted rights we are trying to get to each property - so people rest more easily in the
meantime. Also it seems clear that rights and the individual properties should be permanently tied,
regardless of what management structure we develop and how well or ill it functions.

Now in come rights type #3 -- rights which don't come from the government, but which rather arise
between property owners, pertain to water uses on and through land, and so make usable the
government-granted rights #1 & #2. This is where the 1980 Articles were about at their most defective.
Other than deeding the upper pressure-tank house 15' x 20' parcel to the defunct corporation, there were no
titles, easements, covenants, or equitable servitudes. Nothing else went straight and plain to that
corporation. Nothing else was clearly put under corporation ownership. As far as anything written goes,
you can't tell whether Andrews thought the corporation members would collectively own the equipment or
whether he thought membership was more like in an auto club, a country club, or the Elks. As I noted in
an earlier letter, attorney Featherston thinks that the system never left Andrews’ personal ownership and
that he later abandoned it. Messy.

All one has now to work with is Idaho statutory and case law relevant to 1980-1995 de facto behavior.
Without getting legalistic (though I'll be happy to discuss statutes and cases if you care to phone), I think one
can safely say the following.!

INote that though Nashes now own 2 properties ~ beach and uphill -- these are separate lots. The "interests" of
one aren't necessarily the same as the other's. Nor need 1 party own both. Would you like to buy either?



1. None of the land involved can be said to have been adversely possessed by the system users.
This is obvious from property tax payments, deeds, and Idaho Code 5-208/210. However, arguments
can be made about equipment ownership in several different directions. This needs straightening out
before more properties are sold to bona fide purchasers without notice.

2. The owners of four uphill cabins/houses and the parcels on which they stand [Johnsons,
Sosses, Nashes, Gays] have the strongest legal claims to an easement/covenant/equitable servitude (as
appropriate) on the 3 private lots across which the de facto system hauls water from the lake [Nash
downbhill, Fouts, Mays]. Only these 4 dwellings were built in clear contemplation of the water system, and
started or became dependent on it. Only these have anything approaching privity in terms of title-chain. So
there is a strong argument for irrevocable license [or easement by estoppel, which amounts to the same
thing]. Among these 4 there is an additional distinction. 2 sets of owners [Gays and Nashes] were Bona Fide
Purchasers [BFPs] without notice of system unlawfulness. As such they have potentially some breach of
covenant claims against sellers and title insurance issues, not open to Johnsons and Sosses.

3. Other dwellings uphill, lacking title-chain privity, built well before and not at all in
contemplation of the shoreside water system, and having alternate water system membership, are in
somewhat different legal positions. At least one did not pay §$ for shoreside watersystem membership
[another problem with corporation revival], but permitted installation of the main on its land. The claims of
at least one thus rest chiefly on this and on system upkeep and capital replacement $ payments.

4, Given these differences and that uncertainties as to additional hook-up costs and attitudes toward
them of current users aren't likely to clear up and reach complete consensus by tomorrow, it seems sensible
for us to proceed now by working out 1-on-1 easement/servitude/covenant agreements between willing
owners -- or at least to see if it is possible.

Penttila's successors and Nashes are going to run some possibilities past their attorneys and title insurance
companies in the next few weeks. It scems best to begin here because the aforementioned breach of
covenant and title insurance issues make solid, careful drafting most imperative. If we find this a feasible
approach, would you be interested in a similar guarantee as to your rights type #3, while #1 and #2 get
worked out?

1Iv. Re (d): if we could get these security guarantees to all users, then management structure
[incorporation] could follow with everyone more at ease.

Margo and I lock forward to seeing you at the conference sometime between June 10 and June 15, assuming
the Department of Water Resources agrees to schedule one. If I don't hear from you to the contrary, I'll
assume your protest is withdrawn.

Sincerely yours,

( 7
L —

A.E. Keir Nash

CC: A. BEARDSLEE, IDAHO DEPT. WATER RESOURCES



A. E. Keir Nash
1033 North Ontare Road  Santa Barbara, CA. 93105.
(805) 687-9315
14 May 95

MAY 17 B35
Mr. Sidney E. Danyow ’l\"ﬁ"i‘.'.'.'r'.‘.‘.‘.‘,".-_&w

P. Q. Box 4095 e
Coos Bay, OR. 97420.

Dear Mr. Danyow:

It was good to speak with you. Let me put in writing the chief points we discussed, as I understand
them, of the present water situation of your Lot Tax 3 (what splendid trees it has!) on the 2nd tier
above Talache Landing. Correct me if I'm wrong. Otherwise I'll assume I've got matters straight.

1. Your lot was, as a condition of closing escrow when you bought in the "good Talache title chain”
[Gabel and Gabel], connected in the early 1960s to the old Talache Water Association system coming
down from the mountain. But you never built there and used that system, and never obtained
membership in that system. The last I have been able to trace of Gabel and Gabel is a 1968 lis pendens
protesting a tax delinquency judgment and pursuant award of other Talache property to a thivd party
[ineluding land later, beginning 30 Sept 74,.a8a5 sold off as Wert-Talache-Land-Company (seemingly not-so-
good title) parcels via Swanson/Bandelin and others to Bona Fide Purchasers without notice]. Gabel and
Gabel never pursued the lis pendens, and disappeared from Talache land dealings over 25 years ago.
Therefore, 1 doubt you have any enforceable hook-up to that system because [I believe] it was later
[relconstituted as a corporation with 25 memberships [of which probably not more than half are
actually in use]. There is a map of it, drawn circa 1980, on file with Dept of Water Resources or DEQ
in Coeur d'Alene. Ithink that system's watermaster Cal Kelley [208-263-8168] has a copy that I saw
some weeks ago. My recollection, which may be wrong, is that the map does not show a hookup to
your lot. To find out your status, you should probably phone Leonard Haugse [208-263-3777] because
I was told he is president or chair of the board of directors of that system.

2. You have never had any connection, physical or financial, with the other system built 1979-80 and
coming up from the Lake across my Block 5, Lot 1 less Tax 1 shorefront property. It is this system's
application that gave rise to your protest {more of an information request). It is not, let me emphasize,
an exclusive application. Any upper tier Talache landowner could, by securing consent of any Block
5, Talache shorefront landowner to apply for the appropriate rights, and the consents of DWR, Dept
Lands, and Corps of Engineers, build his own system up to his lot. It's just expensive to do so solo.

3. If you find you have no enforceable access to the old down-from-the-mountain Talache Water
Association system and find your lot is unable so to obtain water, you might be interested [#f the up-
from-the-Lake system winds up split into 2] in joining in the construction and use of the new system.

4. 1 emphasize "if" just above advisedly since I have no authority to offer a membership in a still
unbuilt [and perhaps never to be built] system. Iam making no offer of course.

5. Turge you to talk directly and soon with Mr. Allen Beardslee of DWR [208-769-1450, whom I'm
ccing]. He should be able to help you. If I do not hear from you within the next 10 days, I'll assume
all is settled as you wish with this application and your old TWA down-from-the-mountain water
supply is OK, and you would not be interested in pursumg the possibility mentioned under #3 above,

#f it ever materializes.
S?%ly Zours, M
A.E. Keir Nash'

cc A. Beardslgd, DWR Idaho

7/
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A. E. Keir Nash IDwg N ‘
1033 North Ontare Road —

Santa Barbara, CA. 93105.
(805) 687-9315

13 May 95

Deborah Cahn {and Robert Cahn)
P. O. Box 47
Philo, CA. 95466.

Dear Deborah:

Please find enclosed documents that will | think clarify the consensual direction in which my
wife and | are trying to get people to go, while protecting everyone's legitimate rights. You'll
probably find it most helpful to read my 5 May 95 memo first; then the others in chronological
arder.

We'll be happy (o see you at UCSB on May 20; perhaps we can also get {0 some conclusion
about repairing the seawall then, as Dept of Lands has drawn a little sketch of what we should
do and been quite helpful.

In the meantime, a word or two about the 3 specific bases of your protest in your letter to the
Dept of Water Resources.

Re 1) [Nash can't establish his water right without trespassing on Cahn land.] Not so,
because [besides that it isn't just my right; it's about other de facto users too]:

a. The system applied. for is already built;

b. | think there is already a prescriptive "drive through” easement for the following
Block 5 lots across Tax 1 of Lot 1 -- 11,10, 5, 4, 3, 2, and Lot 1 less Tax 1;

¢. There's the steps directly from the county road [for pedestrian access] to the
chiorinator house.

Re 2). [Nash may not be filing his application in good faith.] That's not a nice thing to say. |
think my faith is remarkable given all the circumstances. The permit is so far just for all de
facto users because they are the only ones currently breaking state law [most of them
innocently, having been bona fide purchasers without notice of the problem]. No additional
actual user has been named. Propose a better procedure and we'll be delighted.

Re 3). [Whether Nash and current water users' group have enough $ resources.] How about
a grant from the Cahn Foundation?

I wish you would get your attorney to go over the logic of "Attachment F” to my June 8, 1994
letter to Everett H — (as long as you mention "Attachment E"). If someone could show me "F"
is wrong, that might make it a lot easier to deal with all the different current users and
claimants. Have him phone me and I'd be happy to be enlightened.

Sincerely,

A. E. Keir Nash
Professor Emeritus, UC Santa Barbara



Grances L. Swanson MAY 30 1995
P. O. Box 104 - Talache Bedoh “""u.‘_“” )
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TURNING SEVERAL 2-PARTY TALACHE CONFLICTS INTO MULTI-PARTY TALACHE CON '§'E'N'§US

Mr. Soss' note, with whose sentiments I entirely agree if he will include a 3rd longtime Talache family
(Bandelins), prompts me to see if those sentiments can yield specific courses of action. Suppose we look at 6
Talache problems, together more readily solvable than separately. Key is Dr. Mays' new concern _for Ms.

% ‘}Q Swanson's property rights as well as where the Swanson-Bandelin trial over the shoreside Lot 6 Armon

= sewage system has gotten to. Key also is that Lot 6 is overutilized from a heaith official's point-of-view, but

Q underutilized (at least by 360,000) from an economist's point-of-view.

The 6 problems are:

1. How to enable Ms. Swanson & "related" property-owners of Shoreline Lots 7, 8 (Deshon) and
hairpin-bend parcel (Kites) to proceed while satisfying legitimate Bandelin concerns.

2. How to improve various sewage/drainfield layouts relative to Lake Pend Oreille so to alleviate
Panhandle Health concerns, ,

3. How to bring both Privette and Swanson (Kites) into the current Lot 1 less Tax 1 water system
while: (a) legalizing it on a readily defensible basis; and (b) providing adequate mutual guarantees for
property owners currently on the system that protect both dominant estates in their water flow and servient
estates in their quiet enjoyment; but (c) without incurring ruinous costs because of daho's adoption of federal
water-purifying/monitoring regulations between 1980 and 1995.

4. How to restore some confidence as to the governance of that water system,

5. [Less important in itself, but crucial to solving problems] how to get Mays/Dillon and Nashes to agree
on uses/non-uses of the O'Higgins parcel given Idaho's non-exclusive use requirement of tenants-in-common-
-short of a partition by sale, whose cost would almost require the winner lo develop it.
ow to expedite sale of Talache properties that current owners now or soon may plan to sell.

I refer héreafter to realizing desirable goals as Sossian solutions [he has best captured the right spirit] and to Fea-
therstonian means [my generalizing from his Solomonic “cut the baby in 2" idea for the future is just my derivative idea]

and to $-frecing meaps [another means available]. 1 try to lower transaction [imperfect communication] costs, These
have become high due to misperceptions and unilateral refusals to discuss.

roblems #1 and #2 intertwined in th nson-Bandelin suit. From a practical standpoint,
' Panhandle Health officials would prefer to see the sewage from the 3 houses on the Armon system [Stewarts,
{ Swanson, Bandelin] further from the Lake. But having okayed it in the 1970s and unable to find leakage,

they have no power to order their preferences. Swanson has found places uphill for 3 of the 4 houses
involved if Lots 7&38 are sold and a new house built on Lot 6 [1 drainfield to hairpin bend; 2 to Gibbs).
Bandelins have no place to go even were they willing to see the system closed down.

From a doctrinal standpoint, Hofmeister's "the system is a Swanson revocable license system”
argument lacks a chief rationale propelling coutts who buy the argument. That minority rationale is that it's
unfair to saddle permanently with an easement propertyowner A who may have let property owner B do
something on his land which turns out to have unforeseen debilitative consequences for property owner A's
use of his land, just because B has invested $. Here, however, there has been joint investment, and/or
taxpaying, and/or upkeep from the start by A, B, and C. Second, because of the dates of various lots’
subdividing, chain of title complications, and Idaho caselaw, Hofmeister's earlier {Sept 1994] arguments
underpinning a 7&8 driveway easement aren't strong. The easements need to come ex gratia, not ex -
necessitate legis, from the Lot l 2,3 owners. I think they could well be.

at all. Grmdmg on for 4 days through various financial transactions is mamly helpmg attomeys blllmgs _f
Bandelins have somewhat the better of the merits so far on the substance of the issue, Swanson's defense on

cross-examination has been vigorous. Tly ged me oui of ¢ i
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uggest i ion [ via $-freei 1 (1) 40' Lot #6 is currently "fallow,” but if sold
together in whole or in part with Lots #7 & #8 [(@ $1500/front foot] would yield in total up to $180000,
rather than $120000. (2) If Swanson would concede sub silentio that Stewarts and Bandelins have 1/3rd
interests in #6, each party would gain $20,000 on sale -- or the two abutting property-owners, Stewart on one
end and Swanson on the other, could separately elect [by "sliding" the total #6,#7,#8 footage for sale] instead
to retain all or part of 13.3' each as "buffer." (3) Realizing such a prospect would require Bandelins to give a
driveway easement to the new owner of #7,#8 (and part of #6). (4) For remaining prerequisites (Kite
watersystem access and Bandelin sewage disposal site) see Sossian solutions II and IIT below.

41) Andrews (ln sellmg 2 membershtps to Cahns) gave/sold too many membershlps in the dead corporatlon
{10]. Privette wants "in" understandably. But de facto Soss has had 2 service lines in use these past 5 years
[his original + what he bought from Privette]. He is now, I think, selling for "1 1/2 houses worth" [house +
guesthouse ot trailer]. Then there's the Lot 1 less Tax 1 chlorinator house outlet. Given system-downsizing
in 1987 and 1991, it is impossible both to recognize, out of grace, ali the defunct memberships & de facto
uses and be on a sound legai basis. Putting 9, 10, or 11 hook-ups is much too close to the 25 user/60 day rule.
Sossian solution II via Featherston/Solomon division. Since $ infusion is necessary anyhow to
bring the system’s power back up to handling additional hook-ups [pipe friction, and head -~ see Feb. 17 and
Apr. 12 letters], why not spend those dollars in a fashion that solves the 25/60 rule? Le., split the system
- keeping the present one at its reduced power and flow; and put a 2nd system in [coming up either
right below Kites from Privette's #15 beachlot [and so reducing pipe length] or from #7/4#8? On this
system would go Kites, a new Privette #15 outlet [with easement], #7/#8 house, Johnsons, and Mays and/or
Soss [=6 or max of 7 hookups]. By splitting and adding to the new, one would then on the old have 5 of the
lots using the current system these past 5 years, and one could add a Privette hook-up for his triangle parcel +
Cahns [=max of 8]. Each system would be clear of $100,000 purification requirements and monitoring.

need _to, and can read;ly. g0 hand in hgn(_] Please examine the attached map [used in negotlatmg w1th

Panhandle the recently installed drainfield in Nash front garden]. There is only 1 available location on the
upper tier [other than Danyow's lot which isn't available and is the only place where still another upper tier
house would make goocd-planning sense] where Bandelin sewage can have a drainfield. Note how much
further from the Lake the O'Higgins [Mays/Nash] property is in its upper half than Swanson hairpin [Kites]
or Gibbs {Swanson/Stewart]. Dr. Mays wants to use part of this property abutting his cabin's lot. Easy.

Sossian solution III: Why not just have Nashes and Mayses sign an agreement that informally
allocates use/non-use [so avoiding partition by sale] with the following provisions: [1] Mayses so to use that
portion as long as they choose -- they can later use it or somewhere nearby on what would be tacitly "the
Mays' half” for a drainfield if needed; [2] (if Panhandle Health okays this, as I think they would since they
will agree to any reasonable improvement in respect to an existing subpar situation), one drainfield
[technically new construction standards] in the southwest highest lawful portions of the O'Higgins
"informaily Nashes haif" for Lot 1 less Tax 1 and one right below in the same half for Bandelin drainfield.
Given new Infiltrator drainfield techniques, the area needed is 40% reduced. Both should fit comfortably,
and the pipes’ coming up together from Bandelins in one trench would halve digging costs. Careful cutting of
trees and bushes, would leave aesthetically attractive flora and leave the O'Higgins lot unbuilt-on more or
less in perpetuity.

D. Problem 4 would probably become self-righting if we could all agree on such a consensual approach
to Talache matters. There remains only putting in writing appropriate reciprocal shoreline driveway
easements, equitable servitudes, covenants, whatever for all the beachfront lots and similarly for the
water system(s) -- which, once done, should solve the rest of #4. Then #6 is solved too.

)
.3
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CERTIFICATE OF INCORPORATION
OF

TALACHE SHORESIDE WATER USERS ASS0C., INC.

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify that

duplicate originals of Articles of Incorporation for the incorporation of

TALACHE SHORESIDE WATER USERS ASS0OC., INC.

1

duly signed pursuant to the'provisions of the Idaho Nonprofit Corporation Act, have been received

in this office and are found to conform to law. .
ACCORDINGLY and by virtue of the authority vested in me by law, L issue this Certificate of

Incorporation and attach hereto a duplicate original of the Articles of Incorporation.

Dated Octobar 17 , ]9 80

@ﬁw

SECRETARY OF STATE

IIIHIHIIIIHIIHIIIIIIIlllllilllIlllIIIIIIIHI|||IIII|IIII|HII|IIIIHNIIIIIIIIIIIIIIIHII|I!IIIIEIIIIillIIiIIIIIIIIIHIIIIII|l||IIIIIIEIIIIIIIIlIIIIiIIIIlIIIllIIIIIIIIillIIllIIIlIIIIIIIIiIIII!IIII||I|||II|iI|II!IIIIHIIliIIIII|II|IIIIiIIIIIIIIIIIIIIIIIIHIIIIEIIIIIIIIIIIHIIIIiIIIiIIIIlIIIlIIHIIIIIIHIIIIIIIIIIHIIIIIIIIIII!IIIIIEIIIL‘

Corporation Clerk

0 AT

AR A G R A A

CINP 779



) . .

ARTICLES OF INCORPORATION

OF -
UBT‘? 8 or Al gu

TALACHE SHORESIDE WATER USERS ASSOC, ,..INC..
[0 S P i LT |

e
ne RTAIE

fE FRAY

KNOW ALL MEN BY THESE PRESENTS:

That I, the undersigned, have this day wvoluntarily
associated myself and do hereby and by these Articles of
Incorporation unite and associate myéelf for the purpose of
forming a non-profit corporation pursuant to the Idaho Nonprofit

Corporation Act, Idaho Code §30-301 and following, for the

maintaining, operation and distribution of watexr for the
property lying within Bonner County, Idahko, in the area known as
Talache, Idaho.
ARTICLE T
The name of this corporation shall be TALACHE
SHORESIDE WATER USERS ASS0C., INC.
ARTICLE IT
The objects and purposes for which this corporation
is organized are as follows:
(1) To own, operate, provide, care for, and maintain
a water distribution system in such a manner as to protect the
health of the association members in accordance with state and
Federal laws and regulations, for the maximum social and
residential use of the members and their guests; and generally
to further those purposes for the members, and to do and perform
any and all acts or make such contracts that may become necessary
or convenient for the full and perfect enjoyment and the carrying

out of the purposes aforesaid; and in that behalf, to purchase,

sell, own, use, lease or improve personal property and real.. . .



. _ -
' . @ o
"estate which may be acquired or.deeﬁed necessary or convenient
for the purpose of carrying out any of the objects of the |
corporation.
(2) To borrow money and mortgage or hypothecate
any of the property of the corporation as a security for the
payment thereof, with power to receive gifts or beguests on
behalf ¢of the purposes of said corporation, and to loan and
extend credit in the furtherance of said purposes.
ARfICLE ITI
The initial reglstered agent and his location are
Mr. Terence Nordeen, P.%ﬁeggkléggﬁﬁuwﬁdpoint, Idaho 83864.
ARTICLE IV
The number of directors who shall manage and conduct
the affairs of this corporation shall not exceed seven (7), but
shall be in the number as provided by the By-laws. The directors
shall be elected by the members at the organization meeting for
a term of one (1) year. The directors, by the By-laws, may
increase the term of the directors.
ARTICLE V
The duration of this corporation shall be perpetual.
It is not organized for pecuniary profit and has no capital
stock.
ARTICLE VI
A certificate of membership shall be issued . to
each member based upon such requirements as shall be set forth
in the By-laws as established by the Board of Directors and no
transfer of membership shall be valid or recognized by this

corporation unless such transfer be in the manner provided therein.
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ARTICLE VII
The initial incorporator and Board of Director is

as follows:

Lloyd J. Andrews, P.0. Box 1866, Bellevue,

Washington 98009

Whose numbers may from time to time be changed in
accordance with the duly adopted By-laws of the corporation.
IN WITNESS WHEREQF, I have hereunto set my hands

and seal this /% =day of&& ‘:el%O.

v/ b

LLOYD U.ANDREWS

4

STATE OF )
w/ € 2 ) ss.

'3"/; 0( 534‘:‘ <

On this /¢ @3y of , in the year of 1980,
before me, the undersigned Notary Public, personally appeared
LLOYD J. ANDREWS, known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged me
that he executed the same.

Countyv of




May 23, 1995

P.O. Box 4095
Coos Bay, OR 97420

State of Idaho

Department of Water Resources

Northern Region, Suite No. 210

1910 N.W. Boulevard

Coeur d' Alene, Idaho 83814-2615

Attn: Mr. Robert G. Haynes P.E., Regional Director

Re:  Application for Permit #96-08857 by
Keir Nash and Marguerite B.R. Nash, the Applicants.

Ref: a.) My letter to your department dated May 03, 1995.
b.)  Your letter to me dated May 05, 1995.
c.) Letter to me from Mr. Nash dated May 14, 1995, copy to
Mr. Beardslee.
d.)  Letter to me and others from Mr. Beardslee dated May 16, 1995,

Dear Mr. Haynes:

My wife and I own tax parcel #3 which is centratly located on the map included with
the referenced application,

Under item #9 entitled "Description of place of use" in the referenced application the
applicant proposes to irrigate a total of 4 (four) acres. Further, that the water will
also be for domestic use. Our parcel is located within that 4 (four) acres.

Conversation with Mr. Nash on May 08, 1995 and in his letter to me, reference c.),
indicates that he does not intend to provide water for irrigation or domestic use to our

parcel.

We are concerned because the referenced application includes our parcel in the area to
be served, inferring that it will be served, when in fact that is not applicant's intent.



Mr. Robert G. Haynes P.E.
May 23, 1995
Page 2

We are also concerned that inclusion of our parcel in the referenced application may
preclude our being able to obtain a right to use of public waters in the future if we or
our successors in interest elect to do so.

We object to our property being used without our consent as part of the justification
for an application for water which will not be made available to our parcel.

Yours truly,

Sidney E. Danyow

¢c: A.E. Keir Nash



CONFERENCE /HEARING SCHEDULE

Northern Region

1910 NORTHWEST BOULEVARD, SUITE 210, CONFERENCE ROOM,
COEUR D ALENE, ID 83814 (208) 769-1450

WEDNESDAY, JUNE 14, 1995

9:00 A.M. - 96-08857 - ARNOLD EDMUND KIER NASH & MARGUERITE B. R. NASH
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May 23, 1995

P.O. Box 4095
Coos Bay. OR 97420

State of Idaho

Department of Water Resources

Northern Region, Suite No, 210

1910 N.W. Boulevard

Coeur d' Alene, Idaho 83814-2615

Atin: Mr. Robert G. Haynes P.E., Regional Director

Re:  Applicaiion for Permit #96-08857 by
Keir Nash and Marguerite B.R. Nash, the Applicants.

Ref: a) My letter 10 vour department dated May 03, 1995,
b Your letter to me dated May 05, 1995,
¢.)  Letter 10 me from Mr Nash dated May 14, 1995, copy to
Mr, Beardslee.
d.y  Letter to me and others from Mr. Beardslee dated May 16, 1983,

Dear Mr. Haynes:

My wife 2nd 1 own tax parcel #3 which is centrally locaied on the map included with
the referenced application.

Under item #9 entitfed "Description of place of use” in the referenced appiication the
applicant proposes to irrigate a total of 4 (four) acres. Further, that the water will
alsa be for domestic use. Qur parcel i3 locared wathin that 4 (four) acres.

Conversation with Mr. Nash on May 08, 1995 and in his lener to me, retsrence ¢},
indicates toat he does not imend 1o provide water Yor irrigation or domestic use o our
parcel.

We are concerned because the referenced application includes our parcel in the ar¢a to
be served, inferring that it will be served, when in fact that 18 not applicant’s intent.
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Mr. Robert G. Haynes P.E,
May 23, 1993
Page 2

We are also concerned that inclusion of gur parcel in the referenced application may
preclude cur being able ro obtain a right to use of public waters in the future if we or
Our SUCCESSOrs in interest elect 1o do s0.

We object to our property being used without our consent as part of the justification
for an application for water which will not be made available to our parcel.

Yours truly.
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Siduey E. Danvow {

o ALK, Keir Nasn
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UNIVERSITY OF CALIFORNIA, SANTA BARBARA

BERKELEY » DAVIS « JAVIME * L.OS ANGELES * RIVERSIDE * SAN DIEGO + SAN FRANCISCO

DEPARTMENT OF POLITICAL SCIENCE SANTA BARBARA, CALIFORNIA 93106

9 May 95
Allen G. Beardslee, Sr. Water Resource Agent
Dept of Water Resources, State of Idaho
Suite 210, 1910 Northwest Blvd.
Coeur d'Alene, ID. 83814-2615.

Dear Mr. Beardslee:

Thank you for your phone call of yesterday. In response to your request, I am providing a dossier of
documents pertaining to:

(1) the origins and demise of the Talache Shoreside Water Users Assoc., Inc.corporation
(including a written warning of demise given by a non-hooked-up claimant);

(2) negotiations, among users of a system tapping into Lake Pend Oreille from my property, as
to how best to legalize the system, including the June/July 1994 user survey of preferences re how best to
deal with non-user claims on a dead corporation;

(3) certain incidental matters which explain delay until 1995 in further pursuing legalization;

(4) 1995 documents written and received in conjunction with legalizing.

I am also glad to know that it would be possible to split the Talache Landing system so to include both
properties with hook-ups de facto in use for many years and properties of certain persons, who have
never used functioning hook-ups but who believe they have residual claims against the defunct Idaho
corporation, Talache Shoreside Water Users Assoc., Inc. Originally incorporated 17 October 1980 by
Lloyd Andrews, this corporation [as the attached Idaho Dept of State Certificate dated 5 Nov 1993 states]
"forfeited its right to do business in Idaho on November 30, 1982."

As P. Cenerrusa, Idaho Sec. of State, further states therein: "I further certify that the corporation was
dissolved by operation of law on March 1, 1982, pursuant to Section 30-1-138, Idaho Code." All
the protests I have so far received [with one exception which turns out to be more of a request for
information] relate to claims about rights unexercised during this corporation's short unhappy lifetime,
aborted 13 years ago. Note also provision 30-3-34 in the Idaho Non-Profit Corporations Act. "'(3) No
person who is not an incorporator shall become a member of a cooperative corporation unless such
person shall agree to use services furnished by the corporation when such service shall be available
through its facilities." "When" was 1980.

As your examination of the enclosed dossier of documents will disclose, despite having no apparent legal
duty to these persons, the current users of the current system in the user survey of June/July 1994
indicated an intention to try to honor these claims -- provided that these persons pay a fair share of any
costs created by change in system capacity and patticularly increasingly expensive environmental
regulations adopted by Idaho between 1980 and now. Please note that the system now in use is very
little the same system as that installed in 1980. The system now in use has:

different [smaller] pump in Lake Pend Oreille,

different [smaller] main pipe in and from Lake Pend Oreille to the chlorinator house on my

property Block 5, Lot 1 less Tax 1,
different chlorinator pump, different chlorine/water concentrate mixer,
different piping from the mixer to the main, - different pressurizing tank,
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different valves at the top, and in some cases different service-line pipes.
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The present application, with corrections/additions you and I worked out yesterday, hence pertains to the
system that has been de facto in use; the application map now describes precisely those lots that have
been receiving water for at least 5 years and the routing of the main from the Lake. The point is to
legalize the usage. Mixing actual users and claimants on a dead corporation, none of them drawing
Jrom the Lake via this system, at this stage would seem rather like a traffic cop telling a too speedy car
driver, when passengers object to the speed of the ride, we can't slow you down until you take on board
this hitchhiker . The point is to stop the violation -- not to put us in the awkward position of The Flying
Dutchman. Then we can, and will, discuss who else should come aboard. But my wife and [ have no
power, on cur own, to add non-users inasmuch as we have been instructed along certain lines by users.

As you will see [see particularly survey results, 8 July 94; letter Harkins to Nash 13 July 94; letter Nash
to Harkins 17 Feb 95; letter Harkins to Nash 16 Mar 95] there was a clear okay from system users and
informal "management” to go-ahead in the order so far followed [ 1st, (Nash and Nash) to legalize the
existing system and hook-ups as they have been functioning for at least the past 5 years; 2nd, (the group
as a whole) to consider defunct-corporation rights claimants and try to work something out with them].

However, [ doubt that you will get some of the users to take the question of system legality too seriously
unless you do as you indicated you planned - write to all users individually [mentioning $100 per day].
[Names and addresses enclosed.| It is important also for you to go through the sections of my leiters of
17 Feb 95 and 12 April 95 where I assess the power constraints on N of hook-ups and analyze relevant
environmental regulations and system size constraints, then inform the other users, myself and claimants
of significant errors you see (if any) that would change the N of houses you would allow on the

and the ease or difficulty of meeting relevant post-1980 environmental regulations I therein try to assess.

If you think preferable some other method or order of business [¢.g., as we discussed, legalizing the
water rights withdrawals on an individual hook-up/property basis one at a time], that's fine with my
spouse and myself. But we really would like to get our water withdrawal four-square with Idaho and
federal law. So too would at least one other user family [like ourselves bona fide purchasers without
notice of the system's status and newish to the system]. If other people are too tired from weekday work
when they recreate of a weekend in North Idaho te bother about legal matters, perhaps that's their affair.
But my wife and | do not agree with this viewpoint. We await your counsel.

May I request that you or Robert Haynes schedule a conference or hearing sometime between June
18- and June 15? That is about the only time my spouse is clear from teaching at the University of
California, and this other couple will be available then also. I will be very surprised if all the protests are
withdrawn before then -- because they seem grounded in a misunderstanding of Idaho corporate law. We
shall of course attempt to reach a resolution -- along the lines suggested in my memo dated 5 May 1995,
ar along any other better lines anyone cares to suggest.

Sincerely yours,

Professor Emeritus on active service
P.S. Iam, by sending copies of this letter to all users and to all "protestants,” to use Mr. Haynes'
phrase [even though some may be catholics, and others presbyopic], notifying them so they can, as
relevant and as they please, change their instructions to me, if they wish, or advise other courses of
action, or inaction. We shall do our best.
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State of Idaho

CERTIFICATE
TALACHE SHORESIDE WATER USERS ASSOC., INC.

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby
certify that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the
above-named corporation was incorporated under the laws of the State of Idaho
and was isstied a certificate of incorporation in Idaho on October 17, 1980.

TFURTHER CERTIFY That the corporation forfeited its right to do
business in Idaho on November 30, 1982 for failure to file the required annual
report and pay its annual franchise tax for the fiscal year ending June 30, 1933 and
that said corporation is not now and has not been authorized to transact business
as a subsisting corporation in the State of Idaho since the forfeiture date.

I FURTHER CERTIFY That the corporation was dissolved by operation of
law on March 1, 1993, pursuant to Section 30-1-138, Idaho Code.

Dated: November 5, 1993

@WW

SECRETARY OF STATE
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(3) This section does not prescribe the only means, or necessarily the required means of serving
a corporation,

30-3-34. Admission ot members. (1) The articles or bylaws may establish criteria or
procedures for admission of members,
(2) No person shall be admitted as a member without his or her consent.
, (3} No person who is not an incorporator shalt become a member of a cooperative corporation
{ unless such persort shalt-agree to use servites Turnished by the corporation when such service shall be
avarlable mmugh us fac:hucs

30-3-35. Consideration. Except as provided in its articles or bylaws, a corporation may admit _
“members for no consideration or for such consideration as is determined by the board.

- ———

-

, 30-3-36. Mo requirement of members. A corporation, except a cooperative corporation, is
[{J ;itot required 10 have membets.

30-3-37. Ditferences in rights and obligations of members, All members shall have the
.1same rights and obligations with respect to voting, dissolution, redemption and transfer, unless the
‘rarticles ot bylaws establish classes of membership with different rights or obligations or divide voting
_'~rights by voting districts. All members shall have the same rights and obligations with respect to any
?’lmher matters, except as set forth in or authorized by the articles or bylaws.

30-3-38. Transters. Where transfer rights have been provided, no restriction on them shali be
binding with respect to a member fiolding a membership issued prior to the adoption of the restriction
unless the restriction is approved by the members and the affected member.

30-3-39. Member's I!abllily 1o third partles. A member of a corporation s not, as such,

‘}pcrsonally liablie for lhe act§, debts, liabilities or obhgatmns of lhc Ci)rp(}railon

T e v s

30-3-40. Member's Ilablllly for dues, assessments and fees. A member may become

T{liable to the corporation for dues, assessments o fees: provided however, that an article or bylaw

ovision or a resolution adopted by the hoard authorizing or imposing dues, assessments or fees does
mot, of itself, create Jiabifity.

30-3-41. Resignation. (1) A member may resign at any time.
{2) The resignation of 2 member does nol relieve the member from any obligations the member
\]may have to the corporation as a result of obligations incurred or commitments madc prior 1o
resignation.

30-3-42. Termination, expulsion and suspenslon. (1) No member, except a member of a
religious corporation, may be expelled or suspended, and no membership or memberships in such
f .corporatmns may be terminated or suspended except pursuant to a procedure that is fair and reasonable
 and is caried out in good faith,
{2) A procedure i fair and reasonable when either:
(a} The articles or bylaws set forth a procedure that provides:
(i} Notlessthan fificen (13)days” prior written notice of the expulsion, suspension or termination
and the reasons therefor: and
(i1} An opportunity for the member to be heard, otally or in writing, not less than five (5) days
before the cffecuive date of the expulsion, suspension or termination by a person of persans authorized
to decide that the proposed expuision, termination of suspension not take place; or
{b) ILis faic and reasonable taking intc consideration all of the relevant facts and circomstances,
(3} Any written notice given by mail mrast be given by fizst class or certified maif sent 10 the last
address of the member shown on the corporation’s records,
(4} Any procecding challenging an expulsion, suspension or termination, clhuding a proceeding
* in which defective notice s afleped, mnst be commenced within one (1) year after the effective date of

1"

the expulsion, suspension or (crmination,
(5} A member who has been expelicd or suspended may be liable to the corporation lar dues,
‘assessments or fees as a result of obligations incurred or commitments made prior to expulsion or
| suspension,

30-3-43. Purchase of memberships. A corporalion may purchasc the membership of a

tember wha resigns or whose membership is terminated for the amount and pursuant to the conditions

‘set forth in or awthorized by its articles or bylaws. No payment shall be made in violation of section 30-
i 3-108, Idaho Code.

30-3-44. Derivalive suits. (1} A proceeding may be brought in the right of a domestic or
foreign corporation to procure a judgment in its [avor by:

(a) Any member or members having five percent (5% yor more of the voting power or by [ifty (50)
members, whichever is less: or

(b} Any director.

(2) Inany such proceeding, each complainant shatl be a member ar director at the time of bringing
the procecding,

{3) A complaint in aproceeding brought in the right of a corporation must be verified and allegcd
with particularity the demand made, if any, to obtain action by the directors and either why (he
complainants could not obtain the action or why they did not make the demand. 1 a demand for action
was made and the corporation’s investigation of the demand is in progress when the proceeding is fiked.
the court may stay the suit until the investigation is completed.

(4) On rermination of the proceeding the cowrt may fequire the complainants to pay any
defendant’s reasonable expenses, including aitorney’s fees, incurred in defending the suwit if it (tnds that
the proceeding was commenced frivolously of in bad faith.

(5) H the proceeding on behalf of the corporation resulis in the corporation taking some action
requested by the complainants or otherwise was successful, in whole or in pant, or if anylhing was *

reccived by the complainants as the result of a judgment, compromise or selitlement of an actionorclaim. _ *

the court may award the complainants reasonable expenses, inclueding attorney’s fees. -

30-3-45. Delegates. (1) A cotporation may provide in its arlicles or bylaws for delcgates'having' o
some or all of the awthority of members, ST
(2) The articles or bylaws may sel forth provisions relating to:
{a) The characteristics, qualifications, rights, limitalions and obligations of delegates inctuding
their selection and removal;
(b} Calling, noticing, holding and conducting mectings of delegates: and
(c) Camrying on corporate activitics during and between meetings of deicgates.

30-3-46. Annual and regular meelings. (I) A corporation with members shall hold a
membership meeting annually at a time stated in or fixed in accordance with the bylaws.

J (2) A corporation with members may hobd regular membership meetings at the times stated in or
ifixed in accordance with the bylaws,

(3} Annual and regutar membcership meetings may be held in or cut of this state at the place stated
in or fixed in accordance with the bylaws. If no place is stated in or fixed in accordance with the bylaws.
annval and regular meetings shall be held at the corporation’s principal office.

(4) Al the annual meeting:

] f{a) The president and chief financial officer shall report on the activities and financial condition
of the corporation: and

i (b) The members shall consider and act upon such other matlers as may be raised consistent with
the notice requiremants of section 30-3-50, Idahe Code.

{5) A repular meetings the members shatl consider and act vpon such matiers as may be raiscd
consistent with (he notice requirements of sections [section} 30-3-50, Idaho Code.

. (6) The failure to hold an annual or regular meeting at a time stated in or fixed in accordance with
R corporation’s bylaws dots not affect the validity of any corperate action.
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Addresses of Owners of Record of Houses Currently [and also for at least the past 5
years, though not necessarily under the same owners}
Hooked up to the Talache Lot 1 Less Tax 1, Block 5 System

David and Elizabeth Gay
P. O. Box 809
Spirit Lake, ID. 83869
North Idaho Phones (if known) = 623-6302; 623-5902

A. E. Keir Nash and Marguerite B-R. Nash
1033 N. Ontare Road, Santa Barbara, CA. 93105.
also, P.O. Box 492, Sagle, ID. 83860.
263-0765

Daniel and Dee Soss
5325 Walker Way
Sagle, ID. 83860

265-6750; 263-8136

Jack and Rachell Johnson
P. Q0. Box 97
Newman Lake, WA. 99025

Mark and Paula Mays
E. 3306 Donora Court
Spokane, WA. 99223.

Bob and Barbara Fouts
320 Santa Helena
Solana Beach, CA. 99025.*

*The following persons seem to have an undisclosed interest [not on the public record] in the Fouts
cabin, but I'm not sure exactly what:
Matt Sanger, 2503 East 38th, Spokane, WA, 99223,
Timothy J. Harkins, West 1304 College, Spokane, WA. 999201-2013.
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10 May 95
Allen G. Beardslee, Sr. Water Resource Agent Ge6L G | M

Dept of Water Resources, State of Idaho

Suite 210, 1910 Northwest BIvd. d3AIZ03YH

Coeur d'Alene, ID, 83814-2615. - —

Dear Mr. Beardslee:

Would you please write, as you said you would, to the "protestants” and users to explain that it
was at your instructions, not my initiative, that the Answer to 11b on the original application was
filled out as it was, and that I thought the contrary [that it should include all property owners at
the points of distribution} but deferred to you, This is ereating any amount of trouble. As
evidence, I attach a xerox of my little note to the Spokane attorneys on the water system when reporting
to themn last month.

Please find enclosed my letter of yesterday with the date typo correct, and discard the one with the typo.
1 have spoken with two of the "protestants” [Danyow and Cahn], and don't see any insurmountable
problems. Deborah Cahn will be visiting UC Santa Barbara on May 20 and we will chat more then.

In addition to enclosing Mr. Privette's "warning” referred to, and in consequence of our conversation of
this morning, 1 enclose: (1) the original incorporation Articles and (2) the only document of public
record giving any real property to the defunct corporation (the land of the upper pressure-tank house, just
above the upper road, carved from the lefthand lower corner of Penttila/now-Gay property). This is it
for public records about the corporation’s ownership and there are no written easements. Bluntly,
certain persons were negligent as to their duties and rights. The effect has been to create a
potential legal morasse of bona fide purchasers in good faith and title insurance companies, on the
one side, and anxious claimants on the other. I hope that we don't inadvertently have a bigger

mess than ever. I strongly urge that, i er reading the dossier iall and I1IB and

it is mot obvious u or Mr. nes why I am taking th itions I do and suggesti ill the

approach originally worked out with you omptly ask your d 's legal counsel wh
is is neces der 1daho pr and tort ct my rights, It will be obvious to any

practising attorney in Idaho. I can only guarantee others' rights if you do not inadvertently (because
you are not thinking in property and tort law terms) undermine mine.

Mr. Johnson, if he thinks about it, wouldn't really wish to go back to the old Articles of Incorporation, or
their equivalent -- as they would leave me (vice Andrews) as sole director, and almost all of the
watersystem in a "who owns what?" limbo. There needs to be far greater specification as to purposes
and terms and modus operandi of any new corporation. This may take considerable time to achieve, as

people are pulling at cross-purposes.
Many thanks. ¥- A. E. K&t Nash, Professor [Constitutional Law and Legal History]

cc: Robert Haynes

R
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. Hydropower; show tota) fe. head and proposed capacity in KW. *
—

. Stockwatering; list number and kind of livestock.

[= 2 1]

¢. Municipal; show name of municipality.

Domestic; show number of households. ‘7

a

e. Other; describe fully.

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tahulation below.
b. If water is used for other purposes, place a symbol of the use (example: D for Domestic} in the corres-
pending place of use below. See instructions for standard symbols.
TWP | RANGE | SEC. NEw N sw Sen TOTALS
NE' | NWa] swia | SEW | NE%W | Nwa | SWia | SEva | NEv | Nwia | swia | SEv | NE | NWa| Swia | SE%
ST w | n) (7,,,+én‘rz)
5
Total number of acres to be irrigatedh['{_
. . . e ot {
10. Describe any other water rights used for the same purposes as described above.
.frnﬂ -L-b -
11. a. Who owns the property at the point of dwers:on? MUCJNT‘ § ﬂ . 5 /( Nﬁ‘]’ﬂr hﬁﬂﬁﬂ(ﬂ-’ .Gk Nﬁﬂ
b. Who owns the land to be irrigated or place of use? AF2LICHTS
c. If the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make this filing. - Gt & Trma o~ M e E
. ans PRI L& le pe ﬂw
12. Remarks: - t /a 37

dons I fhought b shold
lrr e Ouepars s d)’ poihe Loty
T fficnil sk ol
s poimt of Abari o
Loty 52 £l lat La
A ; e ‘




UNIVERSITY OF CALIFORNIA, SANTA BARBARA

BEREELEY * DAVIS » IRVINE * LOS ANGELES * RIVEHSIDE » SAN DIEGO * SAN FRANCISCO SANTA BARBARA * SANTA CRUZ

DEPARTMENT OF POLITICAL SCIENCE SANTA BARBARA, CALIFORNIA 93X06

O May 95
Alien G. Beardslee, Str. Water Resource Agent
Dept of Water Resources, State of Idaho
Suite 210, 1910 Northwest Blvd.
Coeur d'Alene, ID. 83814-2615.

Dear Mr. Beardslee:

Thank you for your phone call of yesterday. In response to your request, | am providing a dossier of
documents pertaining to:

(1) the origins and demise of the Talache Shoreside Water Users Assoc., Inc.corporation
(including a written warning of demise given by a non-hooked-up claimant);

(2) negotiations, among users of a system tapping into Lake Pend Oreille from my property, as
to how best to legalize the system, including the June/July 1994 user survey of preferences re how best to
deal with non-user claims on a dead corporation;

(3) certain incidental matters which explain delay until 1995 in further pursuing legalization;

(4) 1995 documents written and received in conjunction with jegalizing.

I am also glad to know that it would be possible to split the Talache Landing system so to include both
properties with hook-ups de facto in use for many years and properties of certain persons, who have
never used functioning hook-ups but who believe they have residual claims against the defunct Idaho
corporation, Talache Shoreside Water Users Assoc., Inc. Originally incorporated 17 October 1980 by
Lloyd Andrews, this corporation [as the attached Idaho Dept of State Certificate dated 5 Nov 1993 states]
"forfeited its right to do business in Idaho on November 30, 1982."

As P. Cenarrusa, Idaho Sec. of State, further states therein: "I further certify that the corporation was
dissolved by operation of law on March 1, 1993, pursuant to Section 30-1-138, Idaho Code.” All
the protests | have so far received [with one exception which turns out to be more of a request for
information] relate to claims about rights unexercised during this corporation's short unhappy lifetime,
aborted 13 years ago. Note also provision 30-3-34 in the Idaho Non-Profit Corporations Act. "(3) No
person who is not an incorporator shall become a member of a cooperative corporation unless such
person shall agree to use services furnished by the corporation when such service shall be available
through its facilities.” "When" was 1980.

As your examination of the enclosed dossier of documents will disclose, despite having no apparent legal
duty to these persons, the current users of the current system in the user survey of June/JTuly 1994
indicated an intention to try to honor these ¢laims -- provided that these persons pay a fair share of any
costs created by change in system capacity and particularly increasingly expensive environmental
regulations adopted by Idaho between 1980 and now. Please note that the system now in use is very
little the same system as that installed in 1980. The system now in use has:

different [smaller] pump in Lake Pend Oreille,

different [smaller] main pipe in and from Lake Pend Oreille to the chlormator house on my

property Block 5, Lot 1 less Tax 1, SR e
different chlorinator pump, different chlorine/water concentrate mlxer

o

different piping from the mixer to the main, different pressurizing tank, - %< & oLz



different valves at the top, and in some cases different service-line pipes.
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The present application, with corrections/additions you and I worked out yesterday, hence pertains to the
system that has been de facto in use; the application map now describes precisely those lots that have
been receiving water for at least 5 years and the routing of the main from the Lake. The point 1s to
legalize the usage. Mixing actual users and claimants on a dead corporation, none of them drawing
Jfrom the Lake via this system, at this stage would seem rather like a traffic cop telling a too speedy car
driver, when passengers object lo the speed of the ride, we can't slow you down until you take on board
this hitchhiker . The point is to stop the violation -- not to put us in the awkward position of The Flying
Dutchman. Then we can, and will, discuss who else should come aboard. But my wife and I have no
power, on our own, to add non-users inasmuch as we have been instructed along certain lines by users.

As you will see [see particularly survey results, 8 July 94; letter Harkins to Nash 13 July 94; letter Nash
to Harkins 17 Feb 95; letter Harkins to Nash 16 Mar 95] there was a clear okay from system users and
informal "management” to go-ahead in the order so far followed [1st, (Nash and Nash) to legalize the
existing system and hook-ups as they have been functioning for at least the past 5 years; 2nd, (the group
as a whole) to consider defunct-corporation rights claimants and try to work something out with themy].

However, I doubt that you will get some of the users to take the question of system legality too seriously
unless you do as you indicated you planned -- write to all users individually [mentioning $100 per day].
[Names and addresses enclosed.] It is important also for you to go through the sections of my letters of
17 Feb 95 and 12 April 95 where I assess the power constraints on N of hook-ups and analyze relevant

environmental regulations and system size constraints, then inform the other users. mvself. and claimants
of significant errors you see (if any} that would change the N of houses you would allow on the system

If you think preferable some other method or order of business [e.g., as we discussed, legalizing the
water rights withdrawals on an individual hook-up/property basis one at a time], that's fine with my
spouse and myself. But we really would like to get our water withdrawal four-square with Idaho and
federal law. So too would at least one other user family [like ourselves bona fide purchasers without
notice of the system's status and newish to the system]. If other people are too tired from weekday work
when they recreate of a weekend in North Idaho to bother about legal matters, perhaps that's their affair.
But my wife and I do not agree with this viewpoint. We await your counsel.

May I request that you or Robert Haynes schedule a conference or hearing sometime between June
10 and June 15? That is about the only time my spouse is clear from teaching at the University of
California, and this other couple will be available then also. I will be very surprised if all the protests are
withdrawn before then -- because they seem grounded in a misunderstanding of Idaho corporate law. We
shall of course attempt to reach a resolution -- along the lines suggested in my memo dated 5 May 1995,
or along any other better lines anyone cares to suggest.

Smcerely yours

A E. Keir Nash
Professor Emeritus on active service
P.S. I am, by sending copies of this letter to all users and to all "protestants,” ¢to use Mr. Haynes'
phrase [even though some may be catholics, and others presbyopic], notifying them so they can, as
relevant and as they please, change their instructions to me, if they wish, or advise other courses of
action, or inaction. We shall do our best.
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CERTIFICATE OF INCORPORATION
OF
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TALACHE SBHORIZTDT IJATER USERS aAgzlol., T4

LT T s oot [ ¢

Rovretany af miste of the Stne of 1dahe. herehy cerufy that

Curlicate originals of Argoles of nearpoaration fer the incorporation of -

TALACHE SHORESIDE WATER USERS ASS0C., INC.

duly signed pursuant to the provisions of the Idaho Nonprofit Corporation Act. have been received
_in this office und are found to conform o jaw.
ACCORDINGLY and by virtue of the authority vested in me by Jaw, Tissue this Certiticate of

Incorporation and atiach hercio a duplicate original of the Articles of Incorporation.

- Dioted Octobsr 17 . Jle_ga

o .

SECRETARY OF STATE
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ARTICLES OF INCORPORATION
OF

TALACHE SHORESIDE WATER USERS ASSOC., INC.

KNOW ALL MEN BY THESE PRESENTS:

That I, the undersigned, have this day voluntarily
associated myself and do hereby and by these Articles of
Incorporation unite and associate myself for the purpose of
forming a non-profit corporation pursuant to the Idaho Nonprofit

Corporation Act, Idaho Code §30-301 and following, for the

maintaining, operation and distribution of water for the
property lying within Bonner County, Idaho, in the area known as
Talache, Idaho.

ARTICLE I

The name of this corporation shall be TALACHE
SHORESIDE WATER USERS ASS0C., INC.
&
ARTICLE IT

The objects and purpeses for which this corporation

is organized are as follows:

(1) To own, operate, provide, care for, and maintain

a water distribution system in such a manner as to protect the
health of the association meﬁbers in accordance with state and
Federal laws and regulations, for the maximum social and

residential use Qf the members and their guests; and generally

to further those purposes for the members, and to do and perform

any and all acts or make such contracts that may become necessary

or convenient for the full and perfect enjoyment and the carrying

out of the purposes aforesaid; and in that behalf, to purchase,

sell, own, use, lease or improve personal property and ‘real

e s e e
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estate which may be acquired or deemed necessary oOr convenient
for the purpose of carrying out any of the objects of the
corporation,

(2) To borrow money and mortgage or hypothecate
any of the property of the corporation as a security for the
payment thereof, with power to receive gifts or beguests on
behalf of the purposes of said corporation, and to loan and
extend credit in the furtherance of said purposes.

ARTICLE III

The initial registered agent and his location are

Mr., Terence Nordeen, P.0. Box 682, Sandpoint, Idahe 83864.
ARTICLE IV
The number of directors whco shall manage and conduct

the affairs of this corporation shall not exceed seven (7), but

shall be in the number as provided bv the By-laws. The directors

shall be elected by the members at the organization meeting for
a term of one (1) year. The directors, by ghe By-laws, may
increase the term of the directors.
ARTICLE V
The duration ¢f this corporation shall be perpetual.
It is not organized for pecuniary profit and has no capital
stock.
ARTICLE VI
A certificate of membership shall be issued to
each member based upon such reguirements as shall be set forth
in the By-laws as established by the Board of Directors and no

transfer of membership shall be valid or recognized by this

corporation unless such transfer be in the manner provided therein.
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ARTICLE VII
The initial incorporator and Board of Director is
as fellows:
Lloyd J. Andrews, P.0. Box 1866, Bellevue,

Washington 98009

Whose numbers may from time to time be changed in
accordance with the duly adopted By-laws of the corporation.
IN WITNESS WHEREQF, I have hereuntc set my hands

and seal this /¢ ~day of &b{&é{'ﬁ‘%

~= fﬁoyfﬂé./";ND' WS
STATE OF ?mra/% )
County of _K_fn/lc/?d/iﬁ. ) ﬁ dég
7

On this day of 2wgust, in the year of 1980, ;
before me, the undersigned Notary Public, personally appeared 1
LLOYD J. ANDREWS, known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me

that he executed the same. #ﬂE;§;§¢7 :
E !

Notary P ic ~ State of [ T B

Residing “a W .
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KNOW ALL HMEH BY THCSE PRESZNTS,
thot Grantora, FRANCES SWANSON, an unmarried woman, and LLOYD
J. AHDREWS and WINHIE MAY ANDREWS, husband and wifc, for velue
and gomsrderation raceived, do horeby QUITCLATLT untao Ly Oranteo
TALACHE SHORESLUE WATER USERS ASSOCTATL, [MC, , vy 2. b, Hox
Tl o nrrnt, Leaho 33464, Al aF Granenrs' praonz, o,
chaim and interent in and to the follewing desceribaed real ro-
ety , tagether with after acquired title, situvared in the Cnounty
ol Ronner, State of Idaho, to-wit:

A bract cf lapd in the Mexaico minecal zurvey nurher
2537, in tUovernment Lot 2 of Soctlon B, Towrghip 3% Horth,
Ranege 1 West, Uoblae Moridian, Donner County, Idahe, moroe
apceifically deacribed as follows:  From coener number L ol said
Menien wlaimg thenca South J4*311412" Baat a3 distance of 144,14
feot =0 the trewer poing of beginningy thenee continuing Sonth
oI 12" EBaae a distanes af 1%5.0 feet to the Northwosiorlsy
tiing =i f=wary Line of the exidting publie acesas road: thea.
Harth 410" Eant along satd road o diatance af 20.7% Leet,
[Nogeh 48724° 10" Cast by ortguinal deedl: thenes leaving said
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furt: thuaa: South 40°13Y Wors a distance of i9.73% (e o the
truer point of beginning.
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S a v ssebiates, Inc.
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SANDPOINT OFFICE e ; 263:8531,,] COEUR D'ALENE OFFICE
DOVER HIGHWAY ' ~———1—’:1" LIBERTY BUILDING
P.0. Box 934 118 North Seventh St.
SANDPOINT, IDAHO 83864 March 6, 1980 COEUR D’ALENE, [DAHO 83814
Ph. {208)263-6581 Ph. (2081664-9382

Mr. Gary Finney
Atforney at Law

101 North ist
Sandpoint, |d 83864

Re: Andrew's Tallache Water System
Dear Gary:

Enclosed are a set of "As Built" plans for the abcve raferenced
water system,

As | mentioned in our tetephone conversation | have not submitted
either the as builts or construction plens to the State of ldaho, Department
of Health and Welfare, Division of Environment. Based on the advise of
the Senior Environmental Engineer of the Coeur d'Alene Division of Environ-
ment office, @oger Tinkey, the above referenced system is not considered
a community syStem and pLans review are neither required nor, because of

‘#heir present workload, desired. Ken Babin from the Sandpoint office of
the Panhandle Health District confirmed Tinkey's statement.

As | also mentioned, | have not filed for a State of [deho Water
Resources Permit. As you pointed out, this will have to be dene to conform
with State law.

[f you have any questions or if I can be of further assistance please
catl.

INC.
VOW/ke
Enc

NITARY + LOGGING ROADS + BUILDING INSPECTIONS « AERLAL TRAtAVE



o ®

Addresses of Owners of Record of Houses Currently [and also for at least the past 5
years, though not necessarily under the same owners]
Hooked up to the Talache Lot 1 Less Tax 1, Block 5 System

David and Elizabeth Gay
P. 0. Box 809
Spirit Lake, ID. 83869
North Idaho Phones (if known) = 623-6302; 623-5902

A. E. Keir Nash and Marguerite B-R. Nash
1033 N. Ontare Road, Santa Barbara, CA. 93105.
also, P.O. Box 492, Sagle, ID. 83860.
263-0765

Daniel and Dee Soss
5325 Walker Way
Sagle, ID. 83860

265-6750; 263-8136

Jack and Rachell Johnson
P. 0. Box 97
Newman Lake, WA. 99025

Mark and Paula Mays
E. 3306 Donora Court
Spokane, WA. 99223.

Bob and Barbara Fouts
320 Santa Helena
Solana Beach, CA. 92075.%

*The following persons seem to have an undisclosed interest [not on the public record] in the Fouts
cabin, but I'm not sure exactly what:
Matt Sanger, 2503 East 38th, Spokane, WA, 99223,
Timothy J. Harkins, West 1304 College, Spokane, WA. 99201-2013.



RECEIVED

MAY 12 1995
1033 N. Ontare Road i L e e
Santa Barbara, CA. 93105. IDWa '

10 May 95
Allen G. Beardslee, Sr. Water Resource Agent
Dept of Water Resources, State of Idaho
Suite 210, 1910 Northwest Blvd.
Coeur d'Alene, ID, 83814-2615.

Dear Mr. Beardslee

Would you please write, as you said you would, to the "protestants' and users to explain that it
was at your instructions, not my initiative, that the Answer to 11b on the original application was
filled out as it was, and that I thought the contrary [that it should include all property owners at
the points of distribution} but deferred to you. This is creating any amount of trouble. As
evidence, I attach a xerox of my little note to the Spokane attorneys on the water system when reporting
to them last month.

Please find enclosed my letter of yesterday with the date typo correct, and discard the one with the typo.
1 have spoken with two of the "protestants” [Danyow and Cahn], and don't see any insurmountable
problems. Deborah Cahn will be visiting UC Santa Barbara on May 20 and we will chat more then.

In addition to enclosing Mr. Privette's "warning" referred to, and in consequence of our conversation of
this morning, I enclose: (1) the original incorporation Articles and (2) the only document of public
record giving any real property to the defunct corporation (the land of the upper pressure-tank house, just
above the upper road, carved from the lefthand lower comer of Penttila/now-Gay property). This is it

for public records about the corporation's ownership and there are no written easements. Bluntly, !
certain persons were negligent as to their duties and rights. The effect has been to create a
potential legal morasse of bona fide purchasers in good faith and title insurance companies, on the
one side, and anxious claimants on the other. I hope that we don't inadvertently have a bigger '

mess than ever I strongly urge that, if [after reading the dossier, especially ITTA and IXIB and IV| '

r Mr. Havnes why I am taki he positions § do an iilg siiil the
roach originally worked out with vou, vou promptly ask vour department's legal counsel wh
this is necessary under roperty and tort law to protect my rights, It will be obvious to any

practising attorney in Idaho. I can only guarantee others' rights if you do not inadvertently (because ¥
you are not thinking in property and tort law terms) undermine mine.

Mr. Johnson, if he thinks about it, wouldn't really wish to go back to the old Articles of Incorporation, or
their equivalent -- as they would leave me (vice Andrews) as sole director, and almost all of the
watersystem in a "who owns what?" limbo. There needs to be far greater specification as to purposes
and terms and modus operandi of any new corporatlon This may take considerable time to achieve, as
people are pulling at crosg;pugposes. 7 {

LN

Many thanks. --- [ N{ﬁ"ﬁ”professor [Constitutional Law and Legal History)

i e

)
T Robert Haynes
é"_—_‘/
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A. E. Keir Nash
Brief Vita & Publications List

AddressesiPhones
Political Science Dept., University of California, Santa Barbara, CA. 93106. (805) 637-9315
Talache Landing, Lake Pend Oreille, P.O. Box 492, Sagle, |D. (208) 263-0765

Personal Data
Born 14 May 1936; Married 10 Feb 1968 (Marguerite Bouraad Nash); 1 child, 20 Nov 1968
(William Emerson Nash); Groton School, 1948-34

Higher Education & Related Honors/Fellowships
Harvard College, A.B. magna cum laude (History; Phi Beta Kappa), 1958;
University of Munich (Fellow of the Federal Republic of Germany) 1938-39;
University of North Carolina, M.A. (History; Woodrow Wilson National Feilow), 1961;
Harvard University, Ph.D. (Political Science}, 1968

Employment
University of California, Santa Barbara: (Political Science) Assistant Prafessar, 1967-72;
Associate Professor, 1972-80; Full Professor, 1980-94; Professor Emeritus on active duty,
1994- and Affiliated Professor in History and in Black Studies Depts, 1994-

Profession-related Elections, Membership, Service
Who's Who in American Law, 1983; Who's Who in the West, 1988; Who's Who in
American Education, 1995. Member - Organization of American Histarians; American
Political Science Association; American Society for Legal History (membership committee
1979-86)

American Association of University Professors (selected offices): Local, Univ Calif Santa
Barbara President, 1972-74; State, California President, 1974-73; California Commitiee Z
{Economic Status of the Profession), 1989-; National, Chair, Assembiy of State Conferences;
1975-77; National Council, 1975-79 & 1987-90; National Committees O {Organization) and F
{Membership), 1977-80; National Committee R (Legislative Relations), 1988-90

University of California Academic Senate (sel.): Santa Barbara Division: Committee on Com-
mittees, 1971-73; Privilege & Tenure, 1972-73; Rules & Jurisdiction, 1981-85; Chair of the
Senate, 1985-86; re-elected, 1986-88; UC Systemwide: Academic Council Member, 1983-88

Reader/referee/reviewer for (selected): National Science Foundation, National Endowment for
the Humanities, Oxford University Press, Journal of American History, Princeton University
Press, University of Chicago Press, American Political Science Review, Journal of Politics,
Woestern Political Quarterly, Smithsonian Institution Population Program, Demography, journal
of Forest History, American Journal of Legal History

Principal Courses Taught
Graduate Seminars and Upper Division Undergraduate Courses in American Legal History and

Constitutional Law; and in Environmental Law and Politics.

Research & Publications — see attached list
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A, Pubtjcatians (Reprints and transiatien are listed beiow In italics)
Magh's 3 Research Areas ars:

I = Constitutional Law/Legal b’ry
IT = Public Policy/Higher Educavion

[II = Public Policy/Environmental Law & Palitics

Entry Number

& Research
1/1 1967 “W.P. Gwyn, The Meaning of 51 American Political Review 1
the Separation of Powers"” Science Review 514 {June 1967)
2/ 1968 "Chambers and Burnham {eds.) 62 American Political Review 2
The American Party Systems™ Science Review 1275-1276
/1 1969  "Negro Rights, Untonism, and 21 South Carolina Law Article 50
Greatness on the South Review 141-190 (Sum. 1963)
Carolina Caurt of Appeals:
The Extragrdinary Chief
Justice John Belton 0'Heall”
471 1970 "Fairness and Formalism in 56 VYirginia Law Review Article 37
the Trials of Blacks in the 64-100 (Feb. 1970)
Supreme Courts ¢f the 01d South®
5/1 1970 "A More Equitable Past? State 48 North Carolina Law Article 46
Supreme Courts and the Protect- Review 197-242 (Feb. 1970)
ion of the Antebellum Negro®
6/1I1 1970 "Pollution, Population, and 2 Journal of Comparative Article 20
Cowboy Economy: Anomalies in Administration 109-128
Developmentalist Paradigm and (May 1970}
Samuel Huntington"
7/ 1971 "Going Beyond John Locke?: 49 Milbank Memorial Article 25
Influencing American Popu- Fund Quarterly 7-31
lation Growth (1971}
87111 1971 "Poputation Growth and In Hoel Hinrichs {ed.) Chapter. 12
American Ideology"” Population, Environment {from ﬁll;
angd People (McGraw-Hill, bank article}
1971) 85-96
9/1I1 1971 "Prablema Demografici Mercurioc (Rome, Italy, Tran;!ation 8
e Sistema Politico® Nov. 1871) 25-32 of Milbank
article
1¢/1 1971 "The Texas Supreme Court and 88 Journal of American " Article 21
the Trial Rights of Blacks” History, 522-42 (Dec. 1971}
yr 1971 *Texas Justice fn the Age & Houston law Rayiew Shar?er 19
of Slavery” 438-456 version of
JAH article
127111 1972 0il Pollution_and the Publig Senior author with D. Mann Book 157
Interast % P. Olsen (University of
Calif., Berkeley, Institute
of Governmental Studies, 1972}
137118 1972 Governance and Population: Editor and author. {Hash- Book 342

The Goveramental Implicatiens
of Population Change

{ingten, Naticnal Commission
cn Populition & the American
Future, 1972}
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14/1

15/111

l6/11T

17/1T1

18/111

19/111

204111

21/1

2241

23/111

24/111

25/111

26/111

27/1

28/1

29/1
30/1
3171

32/111

33/1

1873

1973

1973

1973

1974

1974

1978

1975

1976

1976

1877

1978

1378

1979

1379

1979
1979
1979

1979

1980

"John Gui ha Rocky
Mountain h, 1861-1890"
"Demographology in U.S.
Population Politics:

"Population Growth and U.S.
Politics in the 1970s*

"Some [ssues for Political
Science in Population Studies®

"F. LaMond Tullis, PoTitics & Social
Changa in Third World Countries”

"Edwin Oriver, Essays on
Population Policy”

"H.5.0. Cole et al., Models
af Doom: A (ritique af the
Limits to Growth®

"Thomas 0. Morris, Fres Mem All"

“Fairness & Formalism in the
Trials of Blacks in the State
Supreme Courts of the 01d
Sauth

Gffroad Ri on_Forsest Lands
as_a Pyblic Policy Problem

*Agenda-building Unarthodoxies
on the Population Commission”

"Procedural and Substantive
Unorthodoxies on Population
Commission®

"Thomas 8. Littlewood, The
Polities of Population Control”

"Reason _of Slavery: Understand-
ing the Judicial Role in the
Institution of Slavery"

"Morton Horwitz, The Transfar-
mation of American Law”

"Slave Lodes”
“Drapetomania®
"Southern Judiciaries”

Undarstanding & flapning for GOR/Y
Recraation: The 1978-79 Washing-
ton Offroad Recreation Survey

"Legn Higginbotham, [n the
Mattier of Color: Race and
the American Legal Process”

50 Journal of A n
Histgry 149-150 )
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Club, 1990}

Review of W. McGucken,
"Biodegradable: Detergents
and the Environment”
{Texas A&M University
Press, 1991)

Review of Charles
Wilkinson, "The Eagle
Bird: Mapping a New
West" (Pantheon, 1992)

Review of Stephen J.
Burton, "Judging in Good
Faith" (Cambridge UP,
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Review of Morton
Horwitz, "The Transforma-
tion of American Law,
1870-1960" (Oxford UP,
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79 Journal of American
History (Sept. 1992) 731-
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17 Legal Studies Forum,
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.S, Supreme Court

- Justices (Garland
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TIMOTHY J. HARKINS
ATTORMNEYS AT LAW

(509) 325-5466 .
WEST 130d COLLEGE ASSOCIATE

SPOKANE. WASHINGTON 949201-2013 PHILIP E. NINO

March 23, 1983

Mr. and Mrs. A. E. Keir Nash
1033 N. Ontare
Santa Barbara, CA. 893105

RE: Talache Landing Water Association
Dear Mr. and Mrs. Nash:

It is my understanding that you have recently purchased a summer
cabin at Lake Pend Oreille in Northern Idaho. First of all, let
this letter act as a welcome to you from a neighbor. The cabin
right next door to you is owned by a partnership of my brother-in-
law and his wife, Bob and Barbara Fouls in San Diego, California,
Matt and Jill Sangder of Spokane, Washington, and my wife and I Tim
and Patti Harkins.

The purpose of sending this letter is to let you know that

approximately one year adgo, and I might add by default, I was

appcinted the person to act as Water Administrator of the small andg
’ unofficial water association which governs our water usage.

On February 5th I sent a letter out to the various members of our
water assoclation. I include a copy¥ of the letter which was sent
out. Upon sending that ocut I received a notice from Eldon Graves
indicating that he had sold his interest in the cabin and after
checking with the realtors, was given vour name.

The water supplied to our various cabins was set up quite some time
ago by vour predeceascor 1n title, Mr., Llovd Andrews. Although my
cabin and the cabin on the other side of me presently have access
and are still hooked up to an alternate water syvstem the remaining
four other cabins were not. Thereforse, two of us have an alternate
sources of water and water is suppli=sd through our commoen syshen

threugh a total of =siv lots. I give vou a bit of this history

merely to point out that I have inherited a mess, As best I can
determine although it was procfessionally engineered, the water
system never obtained a water permil and it is questicnable as to
who belongs to this water system. Although there are six present
users acltually tied into this svstem the rumors that run wildly in
Northern Tdaho are that several other persons also participate in



Page Twao
March 23, 1883

the system. These other participants are, however, not hooked up.
I have attempted to obtain some documentation but to date have not
received what I would consider true verification of ownership by

the various people. While I am not telling you this background
information to overly concern you, I simply wanted to welcome you
to the area and hopefully will have a chance to talk further. At

the same time I have billed your predeceasors as evidenced by my
February 5, 19893, letter. I would very much appreciate it if you
would let me know how vou wish to handle this matter.

If you have any questions in the interim, certainly do not hesitate
to contact me at my office at 309-325-5466, or in the alternative
at my home at 509-448-3702.

ry truly yours,

TIMOTHY J

encl-



February 5, 1993

RE: Talache Water Association
Dear

As you will recall I tock over duties as the person managing this
system in the fall of 1991. At that time we required some
significant repairs in order to repair and protect our system as
well as put it on 3 regular monthly operating basis so that it was
manageable. The system as you are aware 1is a relatively
maintenance free system but never-the-less incurs power expenses
and some operation expense. Assessments were made in the fall of
1991 for net only the repairs but also for amounts in order to
continue to pay the electric bills for this system. = We
additionally now have a minimum of one year's calendar experience
in watching the power usage following the repair of this system.
Secondly, in past correspondence I suggested to you that we build
up a bank account balance over time so as to offset any significant
expenses that might accrue for future major repairs. In chatting
with the majority of you during the months of the last repair,
everybody seemed to be in general agreement that we should have a
balance.

As a result of this general censensus as well as watching the power
usage over the years I would propose that we set up an account
balance so as to try and achieve a $2,000.00 minimum balance in our
bank account to be set aside for further future repairs.
Additionally, I have afer watching for calendar year 1993 power
usage discovered that our power bill for this past year through
December 1992 averages approximately a little over $32.00 per
month. Therefore, the total estimated electrical usage for the
calendar year would be at approximately $400.00 per year. T would,
therefore, propose that in order to achieve a bank account balance
of $2,000,00 plus a2 normal yearly usage assessment on the basis of
the past years usage rates, then T would estimate that i1if we were
to pay this over a two year period of time each cabin would be
assessed $20.00 per month for a total of $2,800.00. This would
cover two years worth of usage at $400.00 per year as well as
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slowly and gradually build up a bank account of $2,000.00 to cover
future usage. = Although & regular assessment would be made
obviously if anybody wanted to pay their cabin’s full year’s rate,
one year's rate would be $240.00 and two year’s rate would be
$480.00. This would pay you in full to arrive at this desired
goal. Thereafter, assuming costs don't change drastically, I would
estimate that each individual cabin’s assessment be $72.00 per year
or $6.00 per month which would go merely toward the electrical
usage. As a result of this accounting I would therefore ask each
cabin to agres to participate in this assessment and forward to me
a statement that you would like to be billed monthly or in the
alternative be billed at some other designated interval.
Personally I would prefer an assessment paid in full annually and
thereby cut down on the cost of my mailings. As this 1is a
volunteer job, I do not desire any additional headaches that would
come with monthly accountings. On the other hand I understand that
if you choose to make it monthly or at some other more manageable
installment that I will understand everybody’s personal budgeting
problems.

Additionally, as merely being a person who makes suggestions
regarding future development, I would also make the following
suggestions for us to consider as a group for our future
management . I would suggest that our group update cour
incorporation sc¢ that we are a valid functioning entity under the
laws of the State of Idaho. I do not believe at the present time

we are. I would propose that we have an annual meeting to elect
new managers and for discussion of any pending business at that
time, I would suggest that we find out just who owns what

property. There have been many theories on this and many theories
as to whe are the actual participants in this water usage group.
If there are other members in this water usage group that are not
presently participating in the c¢osts and assessments, T would
propose that rules be developed for including these "silent but
inactive members" on some scheduled fee for non-users. T would
additionally think that we should research title to all of our
individual properties and make sure that deeds include easements to
the actual water association preperty users so that any time
someone sells a piece of property or has concern with title that
that recording actually be in existence.

On a more grand scale, I think it would be appropriate to cansider
some sort of development of our lake front property, if in fact we
own lake front property so as to consider the possibility of an
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additional assessment for the development or a ramp or lake access
for the use of all private members of this group.

Please let this letter act as the first notice of assessment for
calendar year 1993 and a statement as to how I feel we should be
addressing these problems in the future. If you have comments
regarding these assessments or any future development questions,
certainly do not hesitate to write your comments or concerns to me.
Additionally herein, I include a statement which I would ask you to
check how you wish to be billed either monthly or annually and
return it with your first installment check. On the other hand if
you object to this assessment in any way, shape, or form, certainly
do not hesitate to offer your services as the future manager of
this association. I claim no proprietary interest to this job.

Very truly yours,

TIMOTHY J. HARKINS

TJH:th
encl-



I wish to be bille montly.

I wish to be billed annually.

Other, Please explain.

Please send your response to Tim Harkins
W. 1304 College
Spckane, Wa. 99201



p a[iﬁca{ ‘S‘::icm:s 3eparlmnf, Uniuersity o, Ca&ﬂvrm’a
San-fa garéam, C./d ?3106.
(805) 6879315
June 8, 1994
Everett D. Hofmeister, Attorney at Law
Sunset Mall, Suite 20; 296 Sunset Ave & Highway 95 North
Coeur d'Alene, ID. 83814.

Dear Mr. Hofmeister:

My apologies for not finishing this letter as quickly as promised in our phone conversation last
week. But disentangling the relevant history and documentation is time-consuming. Also, I had to
deal with an inquiry from Oxford Univ Press and the American Council of Learned Societies
about which judges' and lawyers' biographies, if any, [ wished to write for the 20-vol. successor to
the 1/2-century-old Dictionary of American Biography. Justice Robert Jackson (whose Korematsu
good sense and Steel Seizure delineation of presidential powers have long appealed) and Davis,
Polk co-founder Frank Polk (whose grandson was a school formmate) were too tempting to restst.

I hope it's possible to solve to everyone's satisfaction the problems of the water-system that
withdraws from Lake Pend Oreille onto my Talache waterfront property and distributes water to
6 properties 100 feet uphill and abutting the county-dedicated "Talache Loop” road. [See
Attachment A-Map of Water System and Talache Properties.] These problems are brought to a
head by the claim of your client Frances Swanson of a dormant right to a system hook-up on the
hairpin bend property she has now logged prior to selling it. It is one of 4 claims said to have been
created in 1980 but left unexercised for 14 years. Other claims are those of R. Priverrte (1) & D.
Cahn (2). Also pushing things along, D. Cahn (of Philo, California) vistted Talache Landing last
month to examine her properties (Exchange 821-B). If all claims were valid and exercised, they
could have substantial cost consequences to current users. Beside the question of the system
configuration's capacity to pump additional water volume even at current quality levels, there are
the circumstances that: (a) Idaho and federal water quality regulations have stiffened considerably
since the system's 1979-80 building and (b) rapid growth of settlements around Lake Pend Oreille
since 1ts national discovery has affected its water's quality. At points around the lake, water
withdrawals with modest treatments that produced potable water in 1980 are now sub-marginal.

Pre-1992 Talache owners of properties with hookups seem not to have bothered about these
environmental changes—perhaps in part for the reason that the lobster in a cold water pot doesn't
note temperature changes induced by a slow flame beneath until too late and in part because since
1989 the individuals informally ministering the water system have been busy professionals and
only occasional week-end users. Such may explain Spokane Attorney Tim Harkins' not replying
for 6 weeks vo your April 21 letter to the dissolved "Talache Shoreside Water Users Assoc. Inc. ¢/o
Timothy J. Harkins" and not cashing your $240 cheque made out to this defunct Association. But
there is an additional circumstance. Harkins bas never been an officer of sard defunct corporation. He
cannot legally so act. Said corporation has been in forfetture since 1982, and irretrievably defunct
since March 1993. As Attachments B {Idaho Secretary of State Certificate of Corporation
Dissolution) and C {Idaho Non-Profit Corporation Act} indicate, no one can lawtully so act post-
dissolution--unless Court-directed.’

170 be sure, Harkins might well have bothered to let you know of this sooner. | regret it took your
advising your client Swanson to resort to "self-help” and put in her own hook-up without user consent,
and my conveying such information to Harkins, to produce a response. Prior messages of mine to him*” "7 .
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As far as I can ascertain, for the decade prior to my spouse's and my Oct 1992 purchase of the
Lloyd Andrews/Graves property, no system users acted as if there were such a corporation. Nor
did they act upon the knowledge that no water-diversion permit was ever obtained from the State
by the original single 1980 incorporator (Lloyd Andrews). Nor in the sale and transfer of
properties served by this water-system were the charter's provisions for transferring membershlps
followed. At a Labor Day 1993 Weekend meeting of users and claimants divergent viewpoints
emerged about claimants' rights. Isought the meeting because it troubled my spouse and myself
that system users seemed to be "scoff-laws" as to how they ran the system and selfish in ignoring
claims of rights in the system by putative 1980 purchasers. Information acquired since then
(especially the Idaho Non-Profit Corporation Act) makes matters seem more complicated than [
anticipated and than Frances Swanson seems readily to concede. I sketch these complications and
related arguments as put to me below by others & venture my own views after each, as relevant.

A. Here are the chief arguments of longterm users against the claims of all 3 claimants.

Al. "The 1980 system's chief physical parts depreciated and deteriovated. [t no longer exists.
e claimants cannot costlessly hook-up after so long a delay to essemmlly anorber system not
subsmnrmlly pmd ﬁ:rr by tbem : -199 al a

is 2 first did. All the system’s main operating parts

becarne non—funcuonal after the TSWUA went 1o 1982 forfeiture - the pump in the lake; the
chlorinator situated on my property; and the pressure-maintaining bladder/tank situated on the
only piece of property ever deeded to the TSWUA (by Andrews and Swanson; 15' x 20.75'; just
above the upper Talache Loop road; see Quitclaim Deed #236275 notarized 5 Dec 80 by Gary
Finney).? Some original piping from the lake to the chlorinator house was abandoned-due to
leaks seemingly caused by storm damage to the sea-wall. As far as [ can reconstruct from available
documents, expenses prior to 1987 amounted to $2647 (Soss figure). This figure may include
g expenses also. But since that time there appears to have been spent {excluding running
xpenses) at least $8700. These occurred before Nash purchase of the Andrews house~so I perhaps
peak w1th less fervor on this than do users who have had to pay m;_dup_cakmg
3 D ed--about 70% of the nal - of $14705 .3
hm less conf1dem: than n Fall 1993 that the system Wdl a5 it is now constn:uted "take" 4
ditional hook-ups. This needs examining. See health & water-quality considerations in
ttachment E.  No easements are recorded for the original system. Of the three claimants with
whom I have spoken only D. Cahn seems willing to reckon with these points of longterm users.

and other users that a difficult situation was shaping up went unheeded. With respect to "self-help,” may
[ note 4 reasons (apart from the question of trespass) why this is not now helpful: It seems important.
(a) to proceed in accordance with Idaho law (adding hookups to a currently illegal system won't help);

(b) to avoid negligent dama; inexpert hook-up to water heaters of current ysers [see Attachment
D--13 Sept 90 Soss letter to M. Mays (water heater element damaged by turring off water system pressure)];
{c) to avoid wi rsting of system pipes due to laying hookup pipe i shallow trench;

{d) to avoid a purchaser of this property [ater coming back against Swanson on the ground that
he was sold a hook-up to a system that supplies water too unhealthy to obtain a building mortgage [a
related prob’lem emerged during the Autumn 1993 sale to the Pentillas of the former Duncan property].

Z¥our 21 April 1994 letter errs in para. 2 re Swanson's "contribution of parcels of land which are used by

the Association." There were no solo "contributions” by Swanson. All private land through which the

systemn passes and sold since its construction was deeded as parcels without encumbrances or easements.

31 say "net" to exclude from the total $16,205, the $1500 Andrews deducted at the outset "Andrews value
for storage side of pump house” (1980 records) so to retain that side for himself. He calculated "14,705.5
/. by 9 users = $1633.95 per share.” (same source). Note 9; at the time Cahns seem to have been
calculated for 1 share, the 2nd being added later.
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A2. "(2a) Claimants ignoved at their peril the provisions of the ldaho Non-Profit Corpovation
Act, the failure of Lloyd Andrews and others to run the corporation accordingly, and its consequent
forfeiture. (2b.) Their claims, if any, are against Andrews.” 2a seems so. 2b I'm not sure about. See
Appendix F for discussion of said Act, its substance given to Frances Swanson in Oct 1993.

A3. "Asofthe TS WUA's forfeiture, or by its final 1953 dissolution, ownership of the system's \b
parts on private property, arately in the various parcel owners gr (3b) pas and 55 ‘.
a4 tenancy-in-common cquired by adverse possessionof all the de facto users who have been paying the *.\"‘
system's expenses, " (3a) has potential, and is probably the simplest way out of the present messiness; -
it provides some leverage; maintaining a functioning system requires co-operation. My 'n“}; v
WESTLAW search so far finds no support in Idaho court cases or statute for (3b). The situation "'6
1982-1994 logks one of license, not adverse possession. No one has so far objected. No clock of (g

limitations has started to tick. Further, the withdtawal from the Lake has been illegal since its ﬂ\#’ g

* inception; it is hard to see how tenancies-in-common can be derived from illegal acts. As my ks_f‘
favorite expositor of Western settlement law, Stephen Field, (reaching far-through Mansfield back

.J-'- to Rome) once observed: Mgw&p@ummm " (94 US 426) [May [

distinguish here 3(a) & (b) from a 3rd alternative-3(c)--that Swanson sometimes advances and so

other users, to secure a legal flow to them, easements in titles or not. 3(c) avers that he who

\} é attributes more power to Nash&Nash than consonant with an obligation my spouse & I feel to

‘_r controls the lower pumphouse controls the world, or at least the system. But, lower pumphouse is

a misnomer; it's a chlorinator house; the pump's in the lake, not on Nash property.]

A4, "A claim a decade and balf after the fact and in effect largely against bona fide property
purchasers not on notice and not privy to the original incorporation is no better than a claim three
decades after the fact by Mays or Nash to right of ingress/egress to their properties over the very land that
Swanson wishes to sell-a claim based on Attachments G1-G3." These documents come from a 1992
compendium drawn up by Terry Gonzales of Sandpoint Title Insurance for Dr. Charles Kimes in
connection with pending (but recently settled) litigation against Ted Wert, Sr.  G1, #86046,

notarized 9 July 1962, titled "Idaho Mortgage," shows that predecessor-purchasers of the Mays property
enjoyed an appurtenant vight of ingress and egress along its northwest boundary (wheve the then non-
existent county-dedicated road now is). It reached Talache Road over Frances' hairpin bend property
(ther: part of Gabel and Gabel boldings). G2, #109/579, dated 1 October 1962, titled "Deed," shows
Gabel and Gabel granting that same ingress/egress right not only to owners of what is now Mays'
property but also to owners of the southerly-adjoining (O'Higgins) property recently purchased by
Nash, Nash and Swanson. G3 is a map showing in Terry Gonzales' handwriting the routing of these
ingress/egress rights across the Swanson bairpin-bend property--see near page bottom the smaller short line
attaching to the long vertical Talache Rd line. Whether or not the three-decade-old ingress/egress
claim 1s just as good (or bad) as the one-and-a-half-decade-old water-hookup claim need not be
settled here. My main point is to stress that there have to be some limits to such claims. The
water-system can’t go on forever ill-defined and helpless against such claims. Suppose, e.g., that
Privette waits to 2004 to decide he wants a hook-up, or Cahn to 2014. It would be easier and
cheaper in the long run to straighten matters out now. After noting related complications and
issues, in B below, I propose a possible solution to all {or most) in C below.

B. Here Are Related Comphcatlons/ Issues That Need Dealmg Wlth At the Same Time.

Although [as Elof Attachmf:nt E shows} a 7th hookup poses little quantltanve -tlow difficulty, a
10th would. However [as E2, id, shows], a 7th hookup exacerbates the system’s marginality (as it
lacks particulate filter and holding tank) even with the simplest type of bacterial purification--of
coliform. 8th, 9th, and 10th each increase the problem. Even now, when more than 1 house is
occupied of a weekend, at least after about mid-morning each day tap-water use for drinking,
washing dishes or vegetables may be a gamble.



Exercising a claun n 1994 15 more epensweto all than in 1980. In recent years Idaho has been
adopting federal regulations as they stiffen. At 10 users one is in for temperature and pH
monitoring devices. See E}

marks around ” gra.ntmg for obwous reasons. But Bl and BZ hke B4 and B5 below suggest why
current users might be much more disposed-—if they have any say on the matter-to fewer rather
than more new hookups and/or to seek offsets. There is 1 difference between the Swanson and
both Cahn claims ($ paid with cheques) and the Privette claim (based on alleged work on, inter alia,
the dock and seawall; and no demonstrable $ exchange). There is a 2nd difference between the
Swanson and at least one of the Cahn claims (they are attached to the original properties and don't
pose "pumping altitude” problems) and the Privette claim-seemingly now in order to pump much
higher south of Talache Road. Whether these would avail to distinguish, I have no idea.
Bi._&mnmmfmzﬂﬂggm At least one owner may be wishing to sell
soon. One house recently was not "mortgageable" until additional filters were installed. It has
been suggested to me that the mode of clear-cutting on the hairpin bend {especially leaving no
substantial trees standing along the upper side fronting Talache Road): (2) may have diminished the
property's market value by more than the profits from the logs; & (b) will result in increased road-
dust during summer dry spells settling on nearby properties (Johnsons,' Stewarts'). Be that as it
may it 1s clear that similar clear-cutting (as distinct from 'selective-cutting’) on the Gibbs-now-
Swanson property (see Attachment A ~ Map) in conjunction with your client's efforts to put 2
drainage flelds there for waterfront lots would yield a row of "shorn-Mohawked lots” just as one
approaches the Lake. Gibbs/Swanson and Danyou lots are where the really nice large ought-to-be-
preserved trees are concentrated. (T here are only a few on the Nash/Nash/ Swanson lot)
2, eading Re LCe : 1g. I just state,
rather than adjudicate, the surpnsmg - number of unhappmesses fele by various users about various
claimants. These include particularly: (B5a) blaming Swanson for running up users’ system repair
costs by interfering with repairers on Andrews/Graves (now Nash) property and for causing
removal by Cahn (the elder) of a privilege to sun on the Cahn dock extended during Andrews'
ownership (to 1988) and lost during Graves' ownership (1988-1992) of the Nash house; (B5b)
unhappiness with Cahns in consequence (the more so because Privette's system claim is based on
work on that dock and is assumed to have been somehow priced into the system); and (B5c)
unhappiness with Privette's strange excavations, abandoned jalopies and record with the upper
Talache Water system. [Of these, Nash&Nash have only experienced (B5¢c).] There is also
unhappiness in the other direction--(B5d) chiefly that occasional Spokanian week-end users swamp
the place and (B5e) operate in a loose combination ignoring the interests of year-round residents.
[Nash&Nash as more than occasional-weekend, but less than fulltime, residents are somewhat non-
plussed by this impasse.] Right or wrong, in whole or in part, these "unhappinesses” are felt.

C. Getting Beyond Short-Run Self-Interest Maximizing. Some Proposals.

Given the foregoing, would the following proposal be acceptable for moving beyond what I really

do have to judge an extraordinary focus on short-run self-interest by too many (not all) at Talache,

We would:

(1) legalize the withdrawal and bring the system up to reasonable health standards either as a whole

or connection-by-connection (as more efficient);

(2) set up some sensible by-laws;

(3} apportion the costs of getting up to snuff so to equalize longterm users and new "hookuppees”

by:  (3a) first taking the users' expenditures heretofore for capital replacements [§10000/6 =
$1667 per hookup — (see Al, page 2 above)] and levying such sum $1667 on any new hook-
up, such sum(s) being the first to be expended on getting up to snuff; provided further,
(3b) that these sums be paid now in order to retain a future hookup right; and,
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{3c) that "hookupees" guarantee that any development of these properties and other

undeveloped properties very near the Lake owned by the hookupee be done in an

aesthetically reasonable fashion so far as flora and junk-cars and the like are concerned; and,
(4) further apportion any remaining 'up to snuff' system costs:

(4a) equally among users and hookup-right-claimant non-users and;

(4b) if it proves economically sensible due to 'Nth-user' step-level cost-jumps in bringing

up to snuff, permitting new "Nth + 1" hookup purchases for other properties at a rate

equal to the per capita (non-running) costs of the 1980-1994 hookups [{$14705/10} +

($10000/6) = 3137] per hookup plus the additional costs brought by these hookups.*

Obviously this would require some refinement. Perhaps some relief for your client's need for 4
sewage drainfields could be somehow built in. Perhaps at the same time there should be taken up
with local government officials’ the anomaly of a 30" wide "county-dedicated, but not maintained”
road by the upper houses. If the county is not going to maintain it, why should it have 10" more
than needed for firetrucks? Why not drop the width to 20" to 22' and so let those houses without
any driveway/garage space (Mays, Harkins) have some? Why not see if Cahn could come to some
dock rental agreement with interested users (chiefly, probably, Mays and Harkins/Sanger)? Why
not lessen some of the effective grade on the driveway from the beach up across Forest Service,
Cahn, and Nash property to the upper "county-dedicated" road? The Forest Service seems willing,
Nash&Nash are. Why not a picnic table or two and trash-baskets at the bottom on forest land for
the general public? The National Forests are after all public property and we should be happy
reasonably to share our extraordinary view of an extraordinary Lake. It would probably lessen the
trash problem. The Forest Service seems willing about this too.

If you and your client think this feasible and fair, I would be delighted to try to persuade other
users and "claimants” of its equity. In the meantime, we will have a little test of B3¢ - i.e., whether
your other current-watersystem-user-correspondent has "cced” his correspondence with you to the

recipients of your April 21, 1994 lerter. Nemo alienas rel, sine satisdatione, defensor idoneus
iatelligitur. [1 Curtis 262.]

Sincerely,

A. E. Keir Nash, Professor

ce: Current System Users, Swanson, D. Cahn, R. Privette

Attachments: A Map of Water System and Properties; B Certificate of Corporation Dissolution;
C Non-Profit Corporation Act (selections); D 13 Sept 90 Soss letter; E Summary of Nash Discussions with
various [daho agencies re water health quality; F Discussion of idaho Nen-Profit Corporation Act;
G1-G3 Documents re Mays, Nash properties' right of ingress/egress over Swanson hairpin bend property

4Here's an example to explain (4b). Suppose we find we have by law to have a 10th hookup and such
hookup requires an expenditure not required by ¢ hookups--¢.g., ( hypothetically as to price) a $2000 pH
manitor. If we stay at 10 and the costs through the 9th just equal what is obtained by 3(a) through 3(c),
then all 10 would have each to pay 1/10th of the additional costs. But suppose, further, there is an 11th
would-be hookupee and that there are no step-level cost-jumps in going from 10 to 11 heokups. Under
4(b) the 11th hookup would pay for the cost of the 10th (the hypothetical $2000) + the $3137.

SWho have seemed to me genuinely helpful and quite happy at the prospect of more "common good"
thinking in Talache Landing--it has an atrocious community reputation with such officials.



Attachment E.
Water Quality and Expanding The Water System to 7 - 10 Hookups. From Discussions with
Idaho government agencies (Div of Environmental Quality; Panhandle Heaith; Dept. of Lands)

i ity. If the new system pump has the pumping ability of the original (5
hp), and if the hookups are no higher above the lake level than existing hookups, expansion to 7 is not
problematic re the quantity side. Expansion to 10 is nearing FHA limit.

E2, Quality of Water Supply. This is the 15t main problem, and is inrensified by any expansion. The
system is probably not effective re coliform bacteria by midmorning when more than two hookups
are functioning. Whether the operation of the current sewage mechanism on waterfront lot #6 (serving
Bandelin, Swanson, and Stewart houses) poses any particular threat is unclear. The water-system has
no monitoring capacity. [Panhandle Health would like to see the lot #6 sewage piped uphill, but absent
clear evidence of pollution has no power to require such. Dye tests in the Lake have been inconclusive.
Panhandle Health would certainly not approve the lot #6 sewage mechanism were it being put in now.
Hence the Bandelin/Swanson lawsuit.] The water system is minimally protective against giardia and
cryptosporidium. The former disease is already nearby; there are several dozen giardia cases a
year in the Lake Pend Oreille area.

Our system lacks 2 items to begin with--a particulate filter between the lake intake and the
chlorinator; and a holding tank past the chlorinator. Absent the particulate filter, too much organic
matter enters with the water and "uses up” the chlorine, That difficulty aside, there is no proper
holding-tank for the chlorine to have time to function, Only the water standing in the piping going up
the bill (e.g., overnight) is affected by the chlorine—i.e., is purified relative to coliform bacteria.. The
time required to purify (and hence the volume of needed "standing capacity) is a function of water
temperature, pH (acidity/alkalinity), and chlorine concentration.

The formula for the volume of water (in gallons) held by each 100 foot-length of piping
between the chiorinator and its outlets in the various houses is of course just a version of the standard
one for a cylinder [area of base times height or length]. It is thus: (100) times (Pi x the square of half
the internal diameter in feet) times the number of gallons in a cubic foot {=7.5). If the plans are
correct in showing 4" {=0.333") pipe, and if we assume that the volume-affecting difference between its
internal and external diameters is just about offset by the piping from the main to each individual house
(17 or 1 1/2"}, then for each 100 feet of main piping there are roughly: 100 x (3.14 0.333/2 x
0.333/2) x 7.3 gallons = 100 x (0.087) x 7.5 gallons = 65.28 gallons. [f the main’s length is 300 feet,
then it contains (3) (65.28) = 195.84 gallons. Call it 200 galions in round numbers.

Overnight, then, with no water running, the chlorinator "gets the opportunity” (or it would
were there a particulate filter) to purify 200 gailons.

What happens in the morning if, say, there are 4 persons in each of 3 cabins? 12 persons arise
and go the bathroom @ 5 gallons per flush = 60 gallons. They next take fairly quick showers at 15
gallons each = 180 gallons--or 240 so far, What happens when they next make coffee, drink a glass of
water, wash vegetables? They use what is essemtially untreated, raw Lake Pend Oreille water. And so
it continues through day until night.

Now this is only talking about coliform--the easiest to kill. What of giardia? Without
boring you with the details of the calculations, the Division of Envirornmental Quality official with
whom 1 spoke calculated that, chlorinating at the maximum concentration before the taste
becomes extreme, the system needs a "CT" (contact time) number = 139, and currentiy has a CT
of between 4 and 5. () He thinks we need a 6000 gallon holding tank--not to mention a 3rd item—
a slow sand-bed filtation unit about 60' x 3' (different from the particulate filter, and untike it, uphiil
from the chlorinator). The alternative is for each house separately to install, as the bank required
Duncan/Adam in selling to Penttilas, particulate filter cartridge units and ultraviolet disinfector (in liew
of chlorinator holding tarnk) and points of use giardia filters (under kitchen and bathroom sinks). Qulﬁre,‘
as to relative capital and running costs per house of the 2 solutions? '

wi lati wful Withdrawal, At 10 users the system has to have
temperature- and ph-monitoring capacities but you don't have actually to monitor. [!] At 15 hook-ups--
or an average of 25 persons using it for 60 days or more per year--the requirements jump (turbidity and
filtration and effective chlorination standards come in, and you do have acwally to monitor).



Attachment F. Discussion of
the Idaho Nonprofit Corporation Act & the old Talache Shoreside Water Users Association

F1. Under the Idaho Nonprofit Corporation Act (Title 30-3), {1a} aithough the corporation was
formed to the point of coming into legal existence [30-3-10-(2) "...a certificate of existence issued by the
secretary of state may be relied upon as conclusive evidence that the ... corporation is in good standing”],
and {1b} although it had an incorporator and Board of Director [sic=Andrews], {1c} it never drew up the
bylaws required to function [30-3-21 "The board of directors shail adopt the initial bylaws for the
corporation”] nor {1d} appointed any other directors beside Andrews, nor {le} held the meetings required
[30-3-46 "A corporation with members shall hold a meeting annually..." but note 'with members'], nor
{1f} secured the judicial relief required not 1o meet periodically [30-3-14].

F2, The TSWUA Incorporation Articles provided: "VI. A certificate of membership shall be
issued to each member based upon such requirements as shall be set forth in the By-Laws and no transfer of
membership shall be valid or recognized., unless such transfer be in the manner provided therein.” Absent
bylaws, there seem to have been no valid members besides Andrews ever--and no valid transfers.

F3. 30-3-34 (3) says, "No person who is not an incorporator shall become a member of a
cooperative corporation unless such person shall agree to use services furnished by the corporation
when such service shall be avajlable through its facilities.” Could it be said that the rights of persons
who purchased memberships but failed to use them once the pipe got to the edge of their properties were
lost by non-use? Could Andrews be successfully asked to repay such money?

F4. What are the effects, if any, of Andrews' declaration in October 27, 1980 letter to Finney
that: "The names and addresses of all members...is ([sic] as follows... Andrews...
Nordeen...Harrell.. Johnson... Foutz...Cahn (two)..Privette...unsold lots: Andrews...Swanson - two
memberships." What of; "To date I have been fully paid by Nordeen, Johuson, Fouts, Privette,
Andrews...."? What of: "I think the note from the Association to me should have a face vaiue of $4900.00
with an interest rate of nine percent...the lowest allowed for this type of venture.” Do Association
members, if any, owe Andrews 34900 + 9% interest? And what of: "The small parcel of ground as laid out
on the map last week when I was in your office with Allan Kaibert, should be transferred from Frances and
me to the Association.” This seems to have been about the only follow-up accomplished.

F5. Whatever the status of the bylaw-less and board-of-directors-less corporation for 1980-81, on
December 1, 1982 the still bylaw-less and board-of-directors-less corporation went into a state of forfeiture
because it [20-3-136 and -137] "failed to file its annual report." It became on that date [20-3-138]
"unlawful ... to exercise its corporate powers or to transact any business in" Idaho.

F&. Although, for ten years thereafter [see 30-3-139] the director[s} "or any other person or
persons appointed by any court of competent jurisdiction” could have [30-3-140] gotten it reinstated, on
Mar 1, 1993 [30-3-141] the corporation was "dissolved by operation of law."” All this inattention occurred,
despite the fact that Privette in writing pointed the situation out to attorney-owners of the Fouts/Harkin
cabin and to Soss [who did, however, point the matter out to the former.] Further, during all this time no
one took iy steps to comply with the requirement known perfectly well to the "founder” and his attorney:
As David Weich observed in Mar 6, 1980 letter to Gary Finney, °..I have not filed for a State of Idaho
Water Resources Permit. As you [Finney!] pointed out, this will have to be done 1o conform to state law..”

F7. Note in this connection that [30-3-141 {2)] "upon request, the secretary of state shall issue a
certificate verifying the dissolution of any {such] corporation” and (3) "the district court in the county of the
corporation’'s registered office shall have full power to liquidate the assets of a corporation so dissolved...."

F8. Note that though Andrews' 1980 letter counts Privette as paid (and one can't tell from the
letter the actual circumstance that it wasn't a cash--rather a work—-"payment"), we know from Privette's
own declarations that the payment was in the form of work for Andrews and Cahn--on the dock & seawall.

F9. Finally, what of the assurances of Finney in letter to Cahn of May 27, 1986-though
seemingly Finney had never followed up on Andrews’ requests that Finney secure a withdrawal permit,
N.B., the geographic restrictiveness of Finney's May 27, 1986 letter's statement of Cahn's & presumably
anyone else's rights: "..you have two (2) parcels of real ¢state that are entitled to be served by the
system. These are your two .. adjacent to the other present users. Each parcel's use is only for the use
of a normal family residential use. The water usage is transferrable with the parcel of land to which it
is attached.” If Finney's version of the original restrictions is correct, the rights not only are restricted to
parcels "adjacent to the other present users," but are also not separable from their original properties. On
this view, Privette couldn't detach his now-Soss-land water-right or convert it into an easement o another
parcel as his deed of sale to Soss purports.to do. Cahn's 2nd right is mysterious as to locaiion.
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June 15, 1994

Professor Kier Nash
1033 N. Ontare
Santa Barbara, CA 93105

Re: Talache Water Systen
Dear Professor Nash:

Your dissertation dated June g, 1994, sent to numerous other
perscns, stating your position has been received. My first
reaction was to thank you for enlightening me on the law and giving
you a facetious response about the situation at Talache with one
of my favorite legal phrases: Testis lupanaris sifficit ad factum
in lapanari. (A lewd person is a sufficient witness to an act
committed in a brothel.)

However, in further reviewing your letter, I detected humor
and that you merely wanted to detail your reasoning based upon your
research. Your letter prompts inserting two other phrases from the
dead language: cCujusque rei potissima pars est principium (The
chiefest part of everything is the beginning), and, dux femina
facti (a woman was leader of the exploit); the latter referring to
my client prompting action to resolve a serious problem which may
have well centinued to be ignored.

As another passing observation, it is noted that the English
originators of what we call the common law used Latin and French
to the exclusion of any Gaelic. Being Irish, I submit a Gaelic
expression teo you which I believe also applies to the water
situation at Talache: Bionn chuile dhuine lach go dteann bo ina
gharral (Everyone is sociable until a cow invades his garden).

In a telephone conversation, Mr. Harkins made it clear that
he did not pretend to be an cfficer or hold any position regarding
the water users and acted merely as a volunteer for the convenience
of his neighbors. When I originally wrote to him, it was unknown
whether there was any organization, formal or otherwise, that
claimed dominion over the water system, which seemed largely
neglected and somewhat abandoned regarding management.

A day prior to receipt of yours dated June 8, I received a
letter from attorney Thomas Cooke who wrote to me on behalf of his
client, Dr. Mark Mays, regarding a meeting between your son, Will,
and Dr. Mays, and alerting me to a possible property boundary

PHONE: {208) 667-0569 . . . MONDAY THAU THURSDAY

N~ 0§60



Professor Kier Nash
June 15, 1994
Page 2

dispute. In that letter there is the irony that Mr. Cooke
requested neither you nor Frances Swanson take any "self-help" type
of actions.

Your dissertation regarding the law omitted mention of the
laws of Idaho dealing with prescriptive use, adverse possession and
the like. Self-help is a requisite to establishing certain rights
in some situations. However, that "seli-help®™ should never include
violence and should be used only to the extent necessary to later
establish, as a matter of law, that property rights were not
surrendered in a manner which gives the appearance of giving
consent or permission.

It is frequently possible to use such self-help between people
who remain friendly and who admit to a bona fide dispute that needs
peaceful resolution. This was the objective of my client. As you
are probably aware, my client, Frances, is not capable of physical
combat and acted only to the degree necessary to establish that she
has an interest and a claim.

At this time, there are two major concerns. First, that the
water system will hobble along as it has in the past to everyone's
detriment. Second, that Frances Swanson will be excluded from
participation in any matters dealing with the water system.

Because you are mentioned, I enclose a copy of my reply to Mr.
Cocke and am sending him a copy of this letter, with a copy to Mr.
Harkins also. I do not know at this time if the water issue is
intertwined with the boundary issue. The sentiments expressed in
my letter to Mr. Cooke now apply to both issues.

EDH/pyq

cCc: Frances Swanson
Thomas Cocke
Timothy Harkins
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TO:  Talache Landing Water Users: ‘ May 11 1995

—p—

RE: Dues and Nonusing Members: Mone,.,

MERY

' D """'UN
Pue to an inaccurate address, I recently received a lethF“fme
Attorney Everett Hofmeister, who represents Frances Swanson. He
sent a check for $240.00 representing his estimate of 1994 annual
payment for the continued involvement in the organization which we

all loosely belong to. I don't have any idea how he arrived at
this figures as I have never told either he or Frances of past or
future assessment amounts. It is, however, close to the 18893

amount. Be that as it may, it brings to light more serious issues
that; to my knowledge, have never been discussed or decided.
Namly, she related to me by this letter from her attorney, that she
intends to hocok up to cur system at some undetermined time of this
vear. While a meeting was held last year, and it was felt that
she, Mr. Privette, and Ms. Kahn, had an interest in the system of
the basis of evidence presented, the 'issue of regulations for
future hookups, the cost thereof, the taxing of the system, bylaws,
or who is actually in charge, or any number of other issues that
affect our system, has never been discussed.

Hile I have not yet done sao, I do not intend tc cash this check
until some determination is made by ALL members as to the above

issues. I have never intended to be the speaking agent of the
system but have been designated only as the perscn to collect
sufficient funds to keep the electricity on for the system. I am

by copy of this memo to Mr. Hofmeister, hoping to explain the delay
in the cashing of his check, and to advise him and vou that I am
not in a position to accept his check or pass judgment on the
propriety of any proposed membership or the rules regulating the
same. When I had a phone conversation with him on June 6, 1994, he
told me he has advised Frances not to take any self-help measures
to hook herself up to our system until these issues are resolved.

Please advise Matt Sanger (work 509-838-2700) or me {work 509-325-
3466) of your attitude and availability to discuss this matter,.

I thank you for vour attention to this matter. Your prompt
response would be appreciated.

Tim Harkins

P.S. For those of you who have not paid your 1884 annual
assessement, please pay 3$240.00 for vour annual assessment for the
continned operation of our system.



A. & Kair Vash
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(805} 687-9315
July 8, 1994

To: J&R Johnson, W&K Penttila, M. Sanger, D&D Soss, T. Harkins, T. Cooke (Mays' att'y)
A. Re Results of Swanson Water Hook Poll.

‘The users of all but 2 hookups have now replied to the 22 June survey. Thanks. I attach xeroxes
of the returns. There seems respondent consensus as follows.

1. Unanimous, that Swanson has a right to a hook-up as long as some conditions are observed.
[vote = unanimous though some would attach more conditions than others]

2. Almost unanimous, that she has moreover such a right without condition (c) = paying

equivalent of 1980-1994 capital outlays per hooksup.
[vote = 1 uncertain; 1 somewhar disagree; 2 strongly disagree; Nash8Nash is the "uncertain” vote;
we defer to others — it is the longterm residents who have been paying these bills]

3. Strong consensus, that approval depends on Swanson's observing 2 conditions, (d) and (e):

(d) = committing bairpin bend prop. purchaser in sale to sharing costs of system upgrades needed now
[vote = 3 strongly agree; 1 uncertain]

(€) = paying for upgrades required by the hairpin bend bookup due to strain (if any) on the system in
providing 7th hookup and for additional costs (if any) genevated because of stiffening of
environmental regulations berween 1980 and 1994.

[vote = 3 strongly agree; 1 uncertain]

If any respondents disagree with my interpretation, please let Everett Hofmeister and/or me know
ASAP. His number in Coeur d'Alene 1s (208) 667-0569.

B. Information to E. Hofmeister.

I am sending a copy of this memo to Hofmeister so he may act as he judges best. I'm not
empowered to tell him to go ahead, but the consensus seems clear. In my view he would do well to
call the owners of the 2 non-responding cabins (Mays & Harkins-Sanger-Fouts).

C. Update on Adverse Possession Claim.

You probably won't want to bother with the details of my legal reasoning in the enclosed letter to
Cooke. But you might like some of the photos and find useful generally the map in the enclosed
Portfolio (which turned into an offbeat 85th birthday present to F. Swanson — b. July 11, 1909).

Special Request to Dan Soss to Check Out Needed Depth of Pipe. [Worst and Hofmeister/Swanson
seem to differ.] I ask this because you're in Sagle and I'm here, all this is terribly time-consuming, and I
really have to get back to writing a paper for the American Sociological Association's August annual meeting.
The only thing that leaves me a bit uncomfortable about the hook-up is the trench depth. George, Worst's
service manager, says it should be 48+ inches. H & 5 think 32 inches will do. You are much more familiar
than I with how deeply North Idaho soil freezes in winter in a shady area. [Frances has already obtained a
chlorinator house key from another source than Sosses or Nashes and told me I underestimate her wiliness.

I suggested she is marginally less wicked than Lady Macbeth.]

SUNY A T
el At e
A. E. Keir Nash Lo I
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Quesﬁogre re What Arrangements You Are Willing to Make
Re Swanson Water-System Hookup to Hairpin Bend Property

Please note : (a) the line to Johnsons' house (to which Swanson proposes to attach) runs from near the
upper "pumphouse” under the county-dedicated road, thence on Swanson property to Johnson property
near the door of Johnsons”;

(b) this is now the peak of the summer property selling season;

(¢) Wayne Penttila, D.D.S. (purchaser of Duncan property), has been doing his own research re
the water system's purity shortfalls, has noted problems with the pressure tank not filling property, has
reached largely similar conclusions to those in Nash's 8 June letter, Attachment E, and (with Nash and
Nash encouraging) is looking into costs of a well as an alternative to upgrading the existing lake-

withdrawing system.
If you have already replied to Harkins, whom I think is out of the country, forgive the additional request.

Please check the closest to your view about each of the following proposals re Swanson's request.

Strongly Somewhat Uncertain Somewhat  Strongly
Apree Agres Disagree  Disagres

Swanson should be allowed to
hookup:

(a} without any conditions X

(b) regardless of whether hooking A 1 / X 9
up Swanson requires hooking up ZO éwg!' 5&1 &7 %vr} WAge L 7
other claimants /

{c) only if Swanson agrees to pay
approximate equivaient to capital

outlays per property 1980-1994 by X

hookedup properties

{d) only if Swanson commits : / ( ( /

hairpin bend property owner )4 / / /M {7@ F {bave® O

as part of sale to sharing costs X
of system Upgrades needed now
B e

btﬁ?‘adgy av ,M.M:wmeo\ff

{e) only if Swanson commits

similarly to upgrades required =
by 7th hookup due to strain on //ZM w4
system and post- 1980 stiffening X . S -

of environmental regulations '

(f) only if certain other conditions
[please specify in blank lines
below] are agreed to by her

(g) under no conditions whatever
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nge , wae 12,1984
Questio re What Arrangements You Are Willing to Make
Re Swanson Water-System Hookup to Hairpin Bend Property

Please note : (a) the line to Johnsons' house (to which Swanson proposes to attach) runs from near the
upper "pumphouse” under the county-dedicated road, thence on Swanson property to Johnsor property
near the door of Johnsons';

(b) this is now the peak of the summer property selling season;

(¢) Wayne Penttila, D.D.S. (purchaser of Duncan property), has been doing his own research re
the water system's purity shortfalls, has noted problems with the pressure tank not filling properly, has
reached largely similar conclusions to those in Nash's 8 June letter, Attachment E, and (with Nash and
Nash encouraging) is looking into costs of a well as an alternative to upgrading thc existing lake-
withdrawing system.

If you have already replied to Harkins, whom [ think is out of the country, forgive the additional request.

Please check the closest to your view about each of the following proposals re Swanson's request.

Strongly Somewhat Uncertain Somewhat Strongly
Agree Agree Disagree  Disagree

Swanson should be allowed {o LA )

hookup: é (/6

. /=
(a) without any conditions

(b) regardless of whether hooking s 1 silitd ‘/ “~
up Swanson requires hooking up e A

other claimants

(¢} only if Swanson agrees to pay
approximate equivalent to capital )
outlays per property 1980-1994 by /
hookedup properties 7 : :

{d) only if Swanson commits
hairpin bend property owner o
as part of sale 1o sharing costs /
of system upgrades needed now

(e) only if Swanson commits
similarly to upgrades required
by 7th hookup due to strain on
system and post-1980 stiffening
of environmental regulations

(f) only if certain other conditions

[please specify in blank lines K
below] are agreed to by her

T

{g) under no conditions whatever

A ey s 4;,:# ,,4,,7,4,/

: L /{ N
Please sign ) and retummenclosed envelope. Thanks;' ﬂ‘T_CD
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Jh.u_ 1, 1934
Questionn’re What Arrangements You Are Wil].igo Make
Re Swanson Water-System Hookup to Hairpin Bend Property

Please note : (a) the line to Johnsons' house (to which Swanson proposes to attach) runs from near the
upper "pumphouse” under the county-dedicated road, thence on Swanson property to Johnson property
near the door of Johnsons';

(b} this is now the peak of the summer property selling season;

(c) Wayne Penttila, D.D.S. (purchaser of Duncan property), has been doing his own research re
the water system's purity shortfalls, has noted problems with the pressure tank not filling properly, has
reached largely similar conclusions to those in Nash's 8 June letter, Attachment E, and (with Nash and
Nash encouraging) is looking into costs of a well as an alternative to upgrading the existing lake-
withdrawing system.

If you have already replied to Harkins, whom I think is out of the country, forgive the additional request.

Please check the closest to your view about each of the following proposals re Swanson's request.

Strongly Somewhat Uncertain Somewhat Strongly

Agree Agree Disagree  Disagree
Swanson should be allowed to
hookup:
(a) without any conditions X
(b) regardless of whether hooking
up Swanson requires hooking up X

other claimants

(c) only if Swanson agrees to pay
approximate equivalent to capital
outlays per property 1980-1994 by

hookedup properties o X
{(d} only if Swanson commits

hairpin bend property owner

as part of sale to sharing costs

of system upgrades needed now X

{e) only if Swanson commits

similaily 1o upgrades required
by 7th heokup due to strain on
system and post-1980 stiffening X
of environmental regulations

(f) only if certain other conditions
[please specify in blank lines
below] are agreed to by her

(2) under na conditions whatever X

I feel Past cost have been paid. Future costs should be

handled by-—-the property owners at the time they exist in
- ho ever:my be the owner_at the time.

o o and return in enclosed envelope. Thanks! iy tL)

— fﬂr pe. lhanks!

h L -
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Questionnaire re What Arrangements You Are Willing to Make
Re Swanson Water-Systemn Hookup to Hairpin Bend Property

Please note : (a) the line to Johnsons' house (to which Swanson proposes to attach) runs from near the
upper "pumphouse” under the county-dedicated road, thence on Swanson property to Johnson property
near the door of Johnsons",

(b) this is now the peak of the summer property selling season;

(c) Wayne Penttila, D.D.S. (purchaser of Duncan property), has been doing his own research re
the water system's purity shortfalls, has noted problems with the pressure tank not filling property, has
reached largely similar conclusions to those in Nash's 8 June letter, Attachment E, and (with Nash and
Nash encouraging) is looking into costs of a well as an alternative to upgrading the existing lake-
withdrawing system.

If you have already replied to Harkins, whom I think is out of the country, forgive the additional request.

Please check the closest to your view about each of the following proposals re Swanson's request.

Strongly Somewhat Uncertain Somewhat  Strongly
Agree Agree Disagree  Disagree

Swanson should be allowed to
hookup:

(a) without any conditions

(b) regardless of whether hooking
up Swanson requires hooking up /
other claimants

{c) only if Swanson agrees to pay
approximate equivalent to capital
outlays per property 1980-1994 by \/
hookedup properties

{d) only if Swanson commits
hairpin bend property owner
as part of sale to sharing costs /
of system upgrades needed now

a

(e) only if Swanson commits

similarly to upgrades required
by 7th hookup due to strain on
system and post-1980 stiffening /
of environmental regulations

(f) only if certain other conditions
[please specify in blank lines
below] are agreed to by her

(g) under no conditions whatever \/

Please sign /1 2 L, ~ /\f {:,4/{'* and return in enclosed enielope. Thanks! .

e



July 13, 1994 .

A.E. Keir Nash and Marguerite
1033 N. Ontare Road
Santa Barbara, CA. 83105

Dear Keir and Marguerite:

First off, let me apologize for the delay in getting back to you.
Because of my schedule through June I was simply totally and
completely unavailable due to work and a planned vacation.

I secondly would like to thank you faor your imput and ocbservations
and the survey you performed with responses thereto. I have now
had the opportunity toc speak with Mr. Sanger and Mr. Sanger and T
and presumably Bob Fouts agree with the majority that we believe
the participants to the meeting in 1993 were entitled to their
respective share. We further adree that we do not expect that past
charges or repairs to the svstem are necessarily the obligation of
the non-users. However, our concern is that if these rightful
owners of a share of the system choose to hook up to the system we
are concerned as to the effect it would have on the proper
functioning of the system as you have described in much of your
correspondence.

While the system was designed to apparently meet ten users, the
concern of pumping and treatment of the water as outlined in past
correspondence is a concern. We believe that the cost of hook up
should be that of new potential user and further believe that if
the system has to be modified in some fashion in order to meet
proper functioning standards, that this should not be taxed to the
present users. I also believe that, as is the apparent consensus,
that the matter should be formulated into a proper functioning and
legal system. I simply have not had the time or opportunity teo do
that. Mr. Sanger apparently is in the same boat. While I believe
it is the intent of all parties to cooperate toward reaching this
goal, obvicusly there has been a problem of money on the past of
some members and the ability and desire to g0 that one extra step
to actually formalize By-laws, a legal corporation, and passage of
any necessary licensing from the State as well as appropriate
easements to all users.

While it appears we have a consensus as to the goal I presume the
naxt problem is to decide and affirmatively tackle who will do



what., The restrictinns by any governmental officials, I can only
assume, will ger worz=e rather =whan betiter.

Bacause vou have spearheaded meost of this organization to date, I
welcome vour impubk and would ask that vou have the copportunity to
give vour organizational thoughts ov proposais. This would be

I appreciated.

1 thank:you for your attention his matter.

1
Q
T

Verw truly yours,

TJH:zh

pcy Maot Sanger
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July 20, 1994

WNSuecedSIue  Aovgrse FPoadissoey

CLisr l‘ht\

Professor Kier Nash .
1033 N. Ontare
Santa Barbara, Ca 93105

Dear Professor Nash:

Please excuse my delay in responding to your letter dated July
8 and received July 11, 199%4. My preparations for trials during
August and an attempt to take a few days vacation are to blame.

So long as you and Frances Swanson have neo conflicts of
interest, and none are foreseen, there is nothing unethical in
advising each of you. The communications from each of you must
remain separated and confidential unless you both give permission
otherwise, which would occur only in the event you have a mutual
interest and a common cause. Likewise, my advice to each of you
will be rendered separately unless it is in your mutual best
interests to advise Jjointly, which would still require the
permission of both of you.

Your letter to attorney Cooke is well reasoned, logical and
sound. My only comment would be that I do not usually write other
attorneys such letters because they are presumed to know the law
and seldom achieve a result. I prefer to present such materials
to the courts where argument achieves a decision and obtains an
effective result. Your letter put Mays on notice that any
intrusion upon your property would be opposed and would clearly be
without your consent or approval. Notice to Mr. Cooke, as their
attorney, is notice to Mays. '

In reply to your questions, I make the following suggestions.
To build "competitively" or to construct your own "bigger"
constructions merely for the sake of exerting dominion over the
property should not be necessary. I would suggest a simpler method
to show your dominion, such as a small fence or other indication
of your claiming right to possession of the disputed property. A
post driven into the ground with a small sign such as "no
trespassing" or "Nash property boundary" would suffice.

In the event Mays continues to trespass after being put on
such notice, 1legal actien is the better response to their
intentional and wilful trespass. Such an action should include
requesting punitive and other damages against him. Another warning
to him, perhaps through Mr. Cooke, might be considered- in:prder to

15 o B g



Professor Kier Nash
July 20, 1994
Page 2

impress him with the fact that his trespass will cost him money.
It is the nature of most people to disregard such warnings unless
they know it is going to cost them financially.

Physical confrontation should be avoided. Such confrontations
usually lead to situations which both parties later regret and
rarely resolve the real issue. Frequently in such disputes, sneak
tactics are used, such as tearing down signs or fences in the
middle of the night so the perpetrator cannot be identified. Such
conduct can become frustrating yet such conduct is good evidence
that the other party or someone acting in their behalf caused such
destruction and points to the persons who had the motive to use
such tactics.

Only if Mays continues to ignore warnings and the notice of
your exercising dominion by continuing his trespass, should legal
action be considered. 1In the event it appears he is placing a
permanent structure or fence on your property, legal action should
be commenced immediately. Mays may back down of his own accord and
should be allowed the courtesy of "saving face" gracefully. If
Mays commences legal action, you have no choice except to respond
to any legal action initiated against you.

If you act in good faith upon the representations of Coldwell
Banker, as agents of the prior owners of your property when the
boundaries were shown to you at or prior to your purchase, and
those boundaries are erroneous, legal action exists against the
persons making or causing the misrepresentations to you and upon
which you relied. Your must have relied upon such false
representations when acgquiring vour property.

If a realtor, such as Coldwell Banker, represents to the
purchaser of an adjoining property that they are purchasing a
.portion of your property, your remedy is against the adjoining
property owner who then must look to those who made the misrep-
resentation to them.

It must be realized that, if a stranger pointed out the
boundaries, any reliance upon such boundaries is not well founded
or justified. I do not know the circumstances under which Coldwell
Banker represented the boundaries and whose agent they were when
doing so. There must be some business privity between you and
Coldwell Banker to justify reliance upon any representations made
by them. Otherwise they are merely strangers.

FATeat ey
R T
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Professor Kier Nash
July 20, 1994
Page 3

Another major question is when and who was the last licensed
surveyor to make a survey of the boundaries and whether the
boundary mavkers placed by such a survey remain in the same
location. Although a survey is good evidence of the boundaries,
those who occupy and use real property can, by various means,
change the locations of the bhoundaries accepted by them and, by
conduct or omissions, change those boundaries. For example, a long
established fence which appears to be the boundary between two
properties will often prevail over the subsequently surveyed
boundary.

To use a frequent phrase, "the land pirate must run his Jolly
Roger to the top of the mast to give notice of his open, notorious
and adverse claim to another's property."” Under Idaho law, he must
keep his flag there for five years and pay the taxes.

In your letter to Mr. Cooke, mention is made of the County
spur-road. The means by which that road came into being is an
entry level issue regarding any private claims to it. Such roads
can be created by wvarious means, including, but not limited to,
being deeded to the county, by dedication, or by the county
maintaining it. Whether the road was accepted by the county and
placed on the county road system map is also a question. Some
county roads, depending on the manner in which they were created,
can be lost and returned to private ownership when the county has
not maintained them. In other cases, roads which have been deeded
to and accepted by the county, cannot be lost to private ownership
or use. 3

Legislative changes regarding county roads over the past
twenty years have added to the complexity of the law regarding such
roads and generally favor retention of ownership by the county
against private claimants. It is for the Law Review writers in
their ivory towers to speculate about the operation of such
subsequent statutes in the light of Idaho Code 5-202 which bars the
county from actions in some cases after ten years.

As a practical matter, the question regarding such roads is
what, if anything, the County Commissioners will do regarding such
roads. It 1is my experience the County Commissioners in Bonner
County have traditionally avoided doing anything whenever possible.
On a few occasions it has become necessary for the Prosecuting
Attorney to take action under the criminal statutes, but he is
reluctant where there is a question regarding the ownership or use
by the county. It is best not to rely or expect any assistance
from county regarding such roads.



Professor Kier Nash
July 20, 1994
Page 4

The situation with Mays may be viewed as a sort of chess game.
Although overall tactics exist, they must give way to the most
effective way to respond to the opponents moves without losing
sight of the final objective.

In responding to your letter and questions, I hope that I have
not been too simplistic and have given you some thoughts regarding
any future actions that might be reguired. I shali remain
available to offer further advice and representation as you deem
appropriate. The only condition is that no conflict exists between
you and my long standing client and friend, Frances Swanson.

Lastly, I must comment that I was greatly impressed by the
portfolio you prepared. In the event of legal action, it would be
a valuable piece of evidence.

Yours ve ly,

EVERETT D. HOFMEISTER

EDH/pyq
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UNIVERSITY OF CALIFORNIA, SANTA BARBARA

AERKELEY + DAVIS * IAVINE - LO§ ANGELES * RIVERSIDE + SAN DIECO + SAN FRANCISCO SANTA BARBARA * SANTA CRUZ

DEPARTMENT OF POLITICAL SCIENCE SANTA BARBARA, CALIFOANIA 93106 [ina 30 1994

Thomas E. Cooke, Attorney at Law
Cooke Lamanna Smith Cogswell & Elliott, P. O. Box 789
Priest River, Idaho. 83856-0789

Dear Mr. Cooke:

Having examined Idaho appelilate decisions about adverse possession, [ now take vou up on your June 10
letter’s offer: "If you have any questions, please contact me." I do. Your letter was brief and general.
Here are my questions. [ aiso enclose a Photograph Portfolio of relevant Talache properties and scenes,
with references to it in this letter, on the oid theory that a picture can be worth many words to any 3rd
party unfamiliar with the locality, and possibly also to you,

A. You say that Mays has expanded his "dominion...to a row of old railroad ties" several vards
southwest of his property's record boundary. But, so far, you only describe types of activities there. You
say little re their frequency, continuity, openness, or notoriety. Some non-exclusive activities you
mention in your letter to Hofmeister but not in yours to me--such as occasional picnicking~-don't count
according to idaho appellate courts. We could spend time gathering evidence from Talache Road
residents or by sampling colleagues in Mays' office's Spokane medical-professional building whom he
might have hosted for Pend Oreille weekends and who might corroborate him. But, Idaho cases suggest
it's quicker first to ascertain if and when he has successfully crossed 3 prior legal bridges.

Al. The Tax-Payment Bridge. Required are 5 successive years' payments of the disputed area's taxes
by the adverse-possession claimant [not necessarily just before commencement of the action (Cramer v.
Walker, 1913)). Otherwise the claim aborts regardless how much improvement, cultivation, or
enclosure by the adverse possession claimani. [daho Code 5-210. Stout v. Westover (1984) read
curiously the code's phrasing ["in no case shall adverse possession be .. established under the provisions
of any sections of this code unless" such taxes have been paid] as inapplicable to a 5-208 adverse-
possessor "claiming... upon a written instrument.” But Mays has no such written instrument. Mays' deed
contradicts Mays' claim. Mays can only claim under 5-209 with its tougher requirements.! [Persyn v.
Favreau (1990)]. In some of its 52 tax-&-adverse-possession cases the Idaho judiciary for a time favored
5-209 claimants when doubts arose re tax-paying. Thus, Flynn v. Allison (1976) -- requirement met
when encroachment fully fenced so to appear part of adverse possessor's deeded property & assessment
sheets unclear about area or boundaries of lands taxed. Similar is Gage v. Davis (1982). when both the
adverse possessor and the record owner were shown to have been paying taxes on the disputed parcel.

Yet, even decisions tilting most toward adverse possession {e.g., Scott v. Gubler (1973)] as well as
recent, balanced ones [e.g., Cluff v. Bonner County "I" (1992)] set limits on tilt. A/l stand for 2 praposi-
tions: (aj Fencing or equivalent visidle enclosure is a prerequisite jor a who-paid-the-taxes doubt to
resolve against the record owner. (b) Absent long-established kept-up fencing contrary to the recorded
deeds, where tax assessment sheets make clear (as by metes and bounds, or total area of property, used
to reckon § assessed) that the record owner paid and the adverse claimant didn'’t, the claim aborts.

1 5.209 requires (1} tax_pavments = one of (2a) "a substantial inclosure” or (2b) being "usually cultivated”
or (2¢) "improved." 5-208 doesn't require (1}; and, not only (2a}, (2b), or (2¢) suffice alone; so too do § years of:
(3a) its timber’s being logged far the claimant's fuel or his fences or (3b) use as pasturage.
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Resultemt Questions. Al 1. Since the recorded deeds of the Swanson/Nash and the Mays
properties are clear as to boundaries and show the area as Swanson/Nash, singe the assessor uses metes
& bounds to calculate the acre-fractions of each and determine $ taxes, since the areas stated on the tax
notices are just what you would get by keeping the disputed area as the deeds show?, and since the
owners have always paid accordingly, isn't the following clear? -- Mays has never paid taxes on the
area. 412, Doesn't thus Mays fail to cross this first bridge and his claim miscarry there?

A2. The Wild-Lands-Presumption Bridge. Your letter's statement re "a check with the previous
owner" differs enough from Swanson's account of recent discussions with him (Terry Nordeen) and
from Mays' saying nothing about adverse possession in March 1994 to yield ambiguity if, how, & when
any cognizable encroachment started. Usually in Idaho law, ambiguity creates a presumption that the
use is hostile, not permissive. The record owner loses, here, unless he can rebut by showmg ongm m
license. E - evelope = Jaho re

[Trunnell v. Ward (1964), Chrxstie V. Scott(1986) West v. Sm:th (1973); Bumett v. Jayo (1991)]
Portfolio's recent Pictures 15A-15D of the Swanson/Nash property show, it looks wild. Question 42,
How can Mays rebut the presumption of permissive use startmg "x" years ago?

A3. The Difficult Bridge of Trying-to-Adversely-Possess-a County-Road. You say it matters not
where deeded property lines are (p. 1, para. 4). But no individual can secure bits of a county road by
agdverse possession. [Meservey v. Gulliford (1908); Hanson v. Proffer (1913) ] A‘L_L, [[any Mays
encroachments are adequately open and notorious, aren't th

Nash property even after our [993 purchase? [The swing on or near the road wsnble in PlCtLII'GS 17 &
18 was the only substantial "fixture" on the ground prior to Mays' 1994 building of a log-rack]. 43.2.
To determine if Mays has constructed "improvements” outside his deeded boundaries that pass muster
under .C. 5-209, isn't it crucial to draw in county authorities to go over all 3 properties’
boundaries and help apportion between N/S and County property any Mays encroachments?

B. Extent of Hostile Use. For the 5 years adverse possession to begin to run on undeveloped Idaho
property there should, under 1.C. 5-209, be a clear beginning time of open and notorious, exclusive and
hostile possession--signified by improvements, or substantial enclosure, or habitual cultivation. [
consider the extent of each to May 1994 because [ can't find anything clear and sufficient before then.

B1l. Habitual Cultivation. A 5-209 claim of habitual cultivation would seem far-fetched -- in
part, but not only, due to lack of continuity. As I noticed while in Talache from July 4 to mid-
Septernber 1993, even on summer weekends Mays is not there far more often than he is. [Cf. White v.
Boydstun (1967).] Discontinuous watering (if any--Swanson claims she doesn't see any effects) of an
irregular patch of scruffy grass and weeds is too fitful to produce aesthetic success. What little grass 1s
there is the wrong species for commercial success.

B2. Improvements. The oniy structure so far that fits the bill of "improvements” is the log-rack
(if it's not a welcoming gift). It was not present in March 1994 when my spouse and [ walked and
photographed our property, but was begun about the time you visited Talache around Memorial Day. [
doubt its sufficiency alone--certainly not until a 1994-1999 5 years' span has run. [ have some curiosity
how one can, by building construction almost simultaneous to the adverse possession claim, finesse the
5 years' requirement. Question B2, {. Under what circumstances does your firm think advising this
an efficacious gambit, rather than encouraging trespass? Alternatively, what happens if Swanson
and Nash perceive the log-rack as a nice gift for their use?

IMays’ recorded property is a rectangle of [135.71" x 60" =] 0.19 acre and so appears on tax assessment
notices. O'Higgins/S/N is a trapezoid of {126.69' x 60.36" x 135.71" x 60.02' =] 0.18 acre and 50 appears on tax
assessment notices. Including the disputed area in the Mays' property would raise it to something like 0.22 acre
and reduce the O/S/N property to something like 0.15 acre--entirely askew from the tax assessor's calculations.
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Mays’ only other structural "improvement” of our property seems to be instailing (also since
March 1994} 2 eyehole screws into raiiroad ties to hold down via a cable a heretofore loosely and
occasionally stored rusty metal skiff. Its de minimis quality does not seem sufficient addition to put an
adverse possession claim over the top. As for the only other "structure” we noted in March 1994 -- a
bird-feeder -- the birds have Swanson's and Nashes' permission in perpetuc. Temporary storage in
tattered plastic wraps is not an "improvement" recognizable under Idaho law. "The word ‘improved' ...
means to change or make better or to adopt it more to the purposes for which it is intended..." [Trask v.
Success Mining (1916)]. Question B2.2. Comparing Pictures 1-16 with 17-20 don't you agree
Talache Landing's splendid vistas are not improved by the trash, & the development is minimal?

B3. Enclosures, In many (40) Idaho appellate adverse possession cases, fences play a role for
the obvious reason they can visibly and substantially enclose the boundaries of a property parcel.
Neither a fence meandering off and on the boundaries [Christle v. Scott (1986)], nor a delapidated on-

- the-boundaries barbed wire fence [Standall v. Teater (1974)], nor a fence erected to keep in livestock

[Capps v. Wood (1990)] will suffice. A visible chain link fence will [Standall]. So too will suffice a
row of trees clearly on lot boundaries [Boise Vailey Construction v. Kroeger (1909)], or a combination
of hedges, trees,, and railroad-tie retzining walls provided that they really do enclose and bar other uses
[Shelton v. Boydston Beach Ass'n (1982)]. Anything less won't—e.g., the combination of hauling sand
to a beach + clearing brush and rocks + constructing a rail fence that doesn't quite completely enclose
(Owen v. Boydstun (1981)]. All Idaho cases on the point hold plain visibility and completeness of
substantial enclosure in order to give notice a sine qua non.

1992, 1993, and 1994 photographs demonstrate that Mays has not substantially enclosed the
area in question to this date. There's a second way--deduction from your own June 10 letter. Having
inspected the site, you say the railroad ties in question "run generally from the access road toward the
lake" (though you do not claim they are readily and openly visible). Having inspected the site before
sale, the selling Coldwell Banker reaitor noted nothing indicating substantial enclosure. Going recently
with a photographer (who took other photos, not these), Swanson thought many ties invisible from
overgrowth and moss coverage but concluded the least invisible trend seemed to be at 90 degrees to
your description. Most accurate, [ surmise, was William Nash's recent inspection. He concluded that
the higher elevation ties do trend "from the access road toward the lake"--but in the middle the mossy
ties turn, and thence angle on a line toward, but not reaching, the side of the Mays cabin.

4 inspections. 4 different results. No obvious enclosure. One point the 4 of vou seem to agree
upon is alternately dispositive. None of you has yet suggested there is enclosure on the lakeward side.
Question B3.[. Don't you agree as of June 1994 there is not an enclosure at all? Question B3.2,
Should you therefore now encourage your client to fill in the missing side with ties so to start now
a 3 years span of time completing in mid-1999? Question B3 3. Since no Idaho appeals decisions
come close to recognizing 1 row of ties as of sufficient height to constitute an open and notorious
enclosure, should you also encourage him to construct an adequately tall "fence of ties"?

Conclusion: If | do not hear from you to the contrary, [ shall assume that you consider your June 10
"cautions” to Swanson, my spouse, and myself "improvidently issued,” and that you now think
"cautions” to your client more in order until we resolve this matter. It appears he alone so far has
engaged in "self-help” -- or in "helping himself." My broader view of this whole affair is that it is
unnecessary and that matters could be resolved if we wouid all sit down and chat. How about lunch,
with wine, at Talache Landing, some nice day in August? My phone here is (805) 687-9315.

Very truly yours,

AT M Nl

A. E. Keir Nash, Professor of Political Science, UC Santa Barbara
affiliated with the Departments of History and Black Studies
cc: E. Hofmeister



%N, - .
* U PHONE: (200) 567-0569 . . MONDAY THEU THURSDAY

\ EVERETT D. HOFMEISTER
Attorney at Law

SIUNSET MALL, SLHTE 20
29€ Sunset Avenue & Highway 95 North
Coeur d'Alene, Idaho 83814

September 14, 1994

Professor Kier Nash
P.O. Box 492
Sagle, ID 838480

Re: Boundary Dispute - Road Easement
Dear Professor Nash:

Delay in responding to your recent letters was caused by my
being away from the office and out of town from August 19 through
September 1 because of a murder trial in federal court, after which
a short vacation was taken until September 12 when it was necessary
to again be in trial on that date. Your courtesy and understanding
will be appreciated. '

In an unexpected maneuver, Mays has offered $9,250 to Frances
Swanson for her interest in the property involving the boundary
dispute based upon the belief that you and Frances own the property
as "tenants in common." Attorney Cooke confirmed the oiffer to me
by telephcne. Frances wants and intends to accept this offer.
However, before doing so, it is appropriate that you first be
notified.

By conveying her interest, this would leave you and Mays as
owners in common, which possibly would then lead to a partition
action to divide the propertvy between you and Mays and perhaps
resolve the boundary dispute.

Regarding the easement from Talache Land Company, Inc.,

3 through Bob Goebel to Frances, it was suspected at the time that

‘ the corporation was a defunct corporation and that the purported

easement might be a stranger in the chain of title. However, it

did bring attention teo the fact that prior valid conveyances showed

* such an easement and merely reaffirmed the existence of such an
easement. .-

Attorney Everett Coulter, who represents Bob Goebel, and I
have discussed this purported easement signed by his cliént and
the steps necessary to remedy any cloud it might cause to the title
of others. (This is not an admission that it causes such a cloud.)
Such steps will be taken after I discuss the matter further with
Frances next week.



Professor Kier Nash
September 14, 1994
Page 2

Mr. Coulter, Mr. Cooke and myself will all be in Sandpoint
during the coming week. I hope to take advantage of this by
exploring all possibilities with them to resolve the wvarious
controversies.

You ]

EVERETT D. HOFMEISTER

EDH/pyq

cc Frances Swanson

P.S. After preparing the above letter, a message was received from
Frances that she was going to sign the deed to Mays tomorrow.
Upon phoning you, I was advised you were gone to Moscow this
date because of an emergency.
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Talache Land Company, Inc., Grrantor, for $1.00 and cother veluabla considerations,

racaipt of which is now ecknowledged, now grants and conveys unto Francis L. Swanson, a
single woman of Sagle, Idaho, the Grantes, the right of easement for the purpose of ingress
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and egress upon, over, and across the real property as described as follows:

The existing easterly 10' (ten feet) of Lots 1, 2, 3, 4, 5, 6, 7, and 8 of Block 5, Telache

Village, Bonner County, Idaho.

To have and to hold all and singular the said easament rights to Grantee, her heirs,

and assigns forever.

In witness whereof, Grantor has hereunto set his hand and seal this 1st day f

Augus,, 1994,

Talache Land Co., Inc.

5 Ll

by Robent B. Gosbel, President

< ((o-l.d

State of Washington

County of Spokane )
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A. E. KEIR NASH
RESEARCH PROFESSOR. (AMERICAN LEGAL HISTORY)

Talache medng Political Science Department

P. 0. Box 492 Urverstty of Caltfornta

sagle, 1aho. 83860 Santa Barbara, Caltfornin. 93106
(208) 263-0765 : (805) 687-9315

August 21, 1994
Everett B. Coulter, Jr.
Turner, Stoeve, Gagliardi & Goss, Lawyers
301 West Indiana, P. Q. Box 5210
Spokane, WA. 99205-0210.

'Dé&ir Mr. Coulter:

Discussions with Bonner County's Clerk of the Court Marie Scott and Assessor Tim Cochran cause me to
write concerning the astonishing notarized document filed in county records on 2 Aug 1994 by your
client, Robert Goebel. One official observed that the document’s filing has created a legal mess. The
document declares that Robert Goebel, as president of Talache Land Co. (in a state of forfeiture in Idaho
since 1973), has, without consultation, granted on August 1, 1994 an easement across properties
separately belonging to three fumilies (Cahn, Nash, and Bandelin) to a 3rd party, Frances Swanson. Of
course, neither he nor the defunct company has such power. See Idaho Code Title 30, Chapter 1,
sections 134 to 148 -- particularly section 135: "Consequences of forfeiture. (a) It shall be uniawful
for any forfeited domestic or foreign corporation to excercise its corporate powers or to transact
any business in this state.” I understand the title-insurance company involved in the potential Talache
Landing property sale giving rise to the document's filing thought it inadequate to the purpose.

However, an implicit threat to numerous Talache property titles tracing back to Talache Land Company
seemingly underlies Mr. Goebel's document, and suggests the need for potentially affected owners to let
their title insurance companies know. My title insurance policy from Stewart Title (Texas), for example,
states: “.. The insured shall noiify the Company proraptly in writing ... (ii) in case knowledge shall come to an insured
hereunder of any claim of title or interest which is adverse to the title ... and which might cause loss or damage...." Prudence
suggests informing the realtor and previous owner from whom such property was purchased.

The larger difficulty is this. There now lies in Bonner County records this document with adverse
implications for these properties’ marketability -- and damage to their current and future market value.
What happens (even if the purported easement is let drop) years hence when one of these properties is up
for sale and title-insurance companies come across this document in the records? s such property's
chance of sale at a good price enhanced, unaffected, or diminished? There could be similar adverse
implications and potential market value damages to all owners (whom I therefore "cc") of Talache
properties whose titles trace back to E. C. Wert, Paul Wert, Charles Kimes, or the Talache Land
Company. If Mr. Goebel thinks today that his and Carver Kearney's recent purchase of Kimes and Wert
interests in the defunct Talache Land Co. empowers his altering at will the terms of its sundry property
sales 2 decades ago, documents might tomorrow appear in Bonner County records purporting, say, to
grant a corner of Wayne and Kim Penttilas' property to Dan and Dee Soss, to turn one of the Eickermans'
bedrooms into a guestroom for Robert Privette, or to rent Ms. Swanson's boat station to Dr. Mark Mays.
Grantees might be thereby delighted. Involuntary "donors" might not.

Because Deborah Calin has had a not altogether satisfactor?%éﬁ’?éf‘s’aititgnyiﬁ Mr. Goebel and my efforts
to reach him have not succeeded, [ write to you. 1 also"cc" ’}i}j},' Deborah Cafm, Everett Hofmeister
FEY

26 1337
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(Frances Swanson's attorney), the Bandelins and their attorney in related litigation (Daniel Featherston).
Mr. Featherston was, I gather, recently consulted by the possible purchaser of Frances Swanson's Talache
Landing Block 5 shoreside Lots 7 & 8 whose concerns seem to be the specific impetus for this odd
document. The possible purchaser's concern is posed in the following question.
Is there is a lawful easement from lots 7 & 8 across sewage system lot 6 [whose ownership is in legal dispute -
Swanson, or Swanson & Stewart {(lots 9, 10, 11 owner), or Swanson, Stewart, & Bandelin? | across lots 2 & 3
[Bandelin], across "lot 1 less Tax 1" [Nash], and across Tax 1 of Lot 1 [Cahn] to the only topographically
practical egress, the county road [Lakeside Drive on 4 March 1961 plat map]?

Before doing my best to outline my understanding of the relevant law and the history of Talache
properties as both affect current property holders [for the benefit of these non-lawyers' information, I
include some details with which you are doubtless familiar], may I make three observations? Qpne, as
several adjacent property owners on the same water system and as Everett Hofmeister know, | have
heretofore assisted Frances Swanson's efforts to gain a water system hookup to a nearby property she is
also trying to sell. So I am dumbfounded by this effort behind Cahn and Nash backs.

But two, the inescapable effect of this document (at least until rescinded) seems to be to make it
impossible for the Cahns, the Bandelins, or the Nashes to sign any easement agreements. We could be
taken as concurring in the document's broader implications. Perhaps Frances Swanson can obtain an
easement not freighted with such broader implications about defunct Talache Land Company's
posthumous powers and that does not pose the spectacle of one private party long afterwards secking to
engraft limitations on sales completed without any scintilla of evidence of an easement apparent in the
property purchase documents. But Mr. Goebel and Ms. Swanson seem to have tied at least Cahn and
Nash hands for now. One consequence, I'm sure you'll agree, is: Given Idaho's new property sale
disclosure law (effective July 1994), there is need to inform selling realtors.

Three, during Mr. Goebel's negotiations re acquiring Talache Land properties, [ freely loaned him
documents I had gathered during my own inquiries. His May 6, 1994 letter to me states: "All things have a
conclusion! ... Hopefully, this will conclude your research .... It appears everyone will be a winner."
Unfortunately, the August-2-recorded document looks more like re-opening a troubled history of Talache
litigation and alleged fraud going back into the 1960s, taking a very odd turn in September 1974,
quiescent until 1989, and more recently threatening lengthy lawsuits. I am enormously puzzied as to why
Mr. Goebel should choose this course. Perhaps you can enlighten me. The following points appear
relevant. Kindly let me know if you disagree with my conclusion that Mr. Goebel had on August 1, 1994
no legal power to grant the easements in question as, purportedly, president of Talache Land Company.

Talache Land Company was originally incorporated in California by dentist Charles Kimes (then of
Salinas, now of Phoenix) at some point perhaps prior to! conclusion of a Kootenai County suit in which
Kimes won on April 17, 1970 (recorded April 21, Bonner County Records, Instrument #126889) a judgment of
$190,690.50 (itself wholly unconnected with Talache properties) against E. C. Wert, Sr. (then of Spokane
and now of somewhere in South America). Talache Land Company was incorporated in California prior
to (or just after) a February 1972 Bonner County sheriff's sale (#138872) to satisfy Wert's debt to Kimes of
Talache property allegedly held variously by E. C. Wert himself or as trustee for somne unstated purpose
in consequence of a 15 March 1968 quitciaim deed (Instrument # illegible on my copy but filed 18 March 1968 and
in Book No. 127 of Deeds, p. 424) to him from a Washington corporation named D-K-C, or by Wert as trustee

1T say "at some time perhaps prior to" because the incorporation date given on the California document available
(not the original charter) is 1956. This is probably a later typo because Kimes had no holdings in Bonner County
prior to the 1972 sheriff’s sale and is unable (in conversation} to -pec‘,oﬂeét:sp,-ggﬂy an incorporation date.
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for a family trust set up on 3 December 1969 a few months before trial (#125542), or under the name of a
Spokane-based mining corporation he controiled, Imperial Silver, and to which he had conveyed mineral
rights in a document dated 15 March 1968 but not recorded until May 2, 1969 (#121564). As of the
sheriff's February 1972 sale, the California corporation was seemingly empowered under Idaho statute to
conduct Idaho business. It is further clear: (a) that Kimes immediately after the sheriff's sale quitclaimed
the properties received to (his) Talache Land Company; and (b) that, leaving someone in charge here (I
believe, one Basil Hartley) and the Stockton-California-based secretary and treasurer, Comer and Comer,
of Talache Land Company handling matters in California, Kimes (busy with dental practice and
hotel/motel holdings outside of Idaho) thought little or nothing further about the matter for some 17 years.
He was alerted to the subsequent history in 1989 by one Robert Privette (of Talache and Spokane).

Kimes was 50 inattentive to his rights (sleeping upon them for almost 2 decades) that he failed to
secure a sheriff's deed confirming his title until May 14, 1992 -- rather than, as one acting with normal
attentiveness would have done, securing such sheriff's deed in February 1973, at the expiration of the 1
year redemption opportunity provided by Idaho law to Wert. In the meantime there happened [without
title insurance companies noticing -- despite obvious tip-offs in a bizarre document (#162406), entitled
"Release of Judgment Lien," dated 30 September 1974, but not filed for record until December 12,
1974, at the request of Gem State Title Co.] an extraordinary sequence of events. Key to all is this
document.

Instrument #162406 (enclosed) "Release of Judgment Lien" is surely one of the oddest documents in
Idaho records. It is important because on it chiefly rest all sales of Talache Land parcels under the
company's name from 1974 on. Please examine it -- bearing in mind:

(1) that, as of the February 1972 sheriff's sale to Kimes, E. C. Wert had no power to dispose of
Talache properties (unless an effort, never made, had succeeded in showing that he held legitimately as
trustee for the Wert family or some other beneficiaries and that hence the properties were immune from
sheriff's sale -- perhaps the incompleted purpose of the above-mentioned Dec 1969 trust document);

{2) that Talache Land Company was Kimes' company and he its president (but which, interestingly, in
its April 3, 1972 California-filed list of officers contained a blank beside the title "Vice President");

(3) that the notary public signing the document was Glen Bandelin, who grew up and practiced law in
Sandpoint but who in recent years has been principally located in Costa Rica, who is listed as early as the
1961 Talache plat map as the Secretary-Treasurer of Talache Lodge, Inc.,2 who is mentioned as Idaho
statutory agent for Wert's Imperial Silver Corporation in the 24 Sept 1975 Certificate of Qualification
signed by Idaho's Secretary of State, and who was a principal officer of Gem State.

Three oddities are immediately apparent. First, Bandelin notarizes that E. C. Wert appeared before him,
but the signature is obviously not thar of E.C. Wert -- rather seemingly that of his son Paul Wert,
currently a Spokane physician, I believe. The signature looks utterly unlike E. C. Wert signatures on
many other documents available to Bandelin as Gem State Title officer, not to mention as agent of Wert's

2A predecessor Idaho corporation to which assets of the earlier in-the-1920s-very-profitable, but by the 1940s not-
profitable Talache silver mining company were turned over in the late 1940s, which sought to develop the area as
a vacation site, and operated a lodge near the site of Goebel's property until it burned down. If engaged in land
swaps with the U.S. government in the early 1950s. In the early 1960s Talache Lodge sold out to Lou and Vern
Gabe! (aka Talache Development), and during the 19603 a complicated series of suits ensued involving Talache
Lodge, Gabel/Gabel/Talache Development, E. C. Wert, one of the parters in D-K-C (Crick) which quitclaimed
(see above) to Wert in 1968. The succession is complex and I shall not go into it here - unless you need the
information. Suffice it to say here: (1) only the small minority of Talache Landing properties with title chains
Lodge > Gabel& Gabel/Talache-Development > next purchaser Iook plamly "regular”; (2} it remains unresclved
whether Wert's 1968-1970 title-claims were sound. ST
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mining company. Does it not seem a little remarkable that Bandelin, so long a Wert associate, confused
the physical appearance of father and son?

Second, the document purports to have E. C. Wert be vice president of (Kimes') Talache Land and
Jorgive E. C. Wert as debior to Talache Land. Vice-president of course was the office never filled by
Kimes. Any innocent but alert Sandpoint title officer should have seen something might be amiss -- and
checked further into the public records of the suit and sheriff's sale. Among the first fruits of exploration
would have been finding that Kimes' company had forfeited its right to do business in Idaho nearly a year
earlier.

Third, in Gem State Title's case, however, the evidence lay closer to hand -- in the company’s own then
recent letter files. A Gem State letter of May 16, 1974 had repiied to one Lucinda Weiss' inquiry
concerning the possibility of obtaining title insurance were there to be a purchase of certain Talache
property of whom the then "Vestee: [was] Robert B. Goebel." The letter gives a lengthy list of 10 fee
title exceptions, including the 1970 Kimes-Wert suit and the 1972 assignment of judgment from Kimes to
Talache Land Company.

Robert Goebel's first business activities in the area date back to the middle 1960s and include: (a)
purchase 29 Aug 1966 of beach lots 11 and 12 in Block 5 from (Gabel's and Gabel's) Talache
Development; (b) purchase again on 18 Oct 1968 of the same properties (as well as of beachlot 10) from
Wert; (c) on the same day a mortgage loan from Goebel to Wert in the amount of $20,000 for which the
security was Wert's (alleged) title in certain St. Reca/Talache properties (now largely owned by Goebel
and purchasers from him) and in nearby Exchange 821B properties (which later went to Cahns in the
aftermath of another suit against Wert for failure to pay back an entirely different mortgage).

Bandelin was the notary public for the 1968 Wert/Goebel mortgage. At about the time of the 1974
"Release of Judgment Lien" document, Frances Swanson -- earlier introduced by Goebel to Wert -- came
into the employ of Gem State Title and also took options and/or became agent for the Wert claimed
properties which began to sell shortly after the document's recording. My copy of the 16 May 1974 Gem
State letter to Lucinda Weiss is extensively annotated perhaps in Swanson's handwriting.

Local title company kmowledge of the tangled state of Talache properties was not limited at the time to
Gem State Title. Thus Bonner Title replied on March 10, 1972 to Lloyd Andrews' attorney (Patterson of
Humphries, Patterson and Humphries, Spokane) with an essentially similar list of judgments and tax liens
-- and noted that the last deed of record on a St. Reca parcel "runs to: Andrews... and Andrews ....
undivided 1/2 interest, and ...Swanson...undivided 1/2 interest....warranty deed ... November 30, 1970.
An August 4, 1972 letter from Patterson to Swanson and Andrews discussed the "property ... mixed up
with Kimes, Hartley, Wert and the Wert family" and Bonner Title's view "that it was getting such a mess
that ... they were concerned about insuring any of the property in that area....” A June 19, 1973 letter
from Patterson to Andrews relates that Basil Hartley had stopped into see him the previous day and said
"they are getting things unraveled and the property is going to revert to Wert... and Kines{sic] will
apparently be out of it."

The prediction seemed to be born out a year later with the 1974 Release of Judgment Lien -- with one
exception. Kimes was out of it [indeed, perhaps out to lunch] but didn't know he was. How could this all
have come to pass? Was a bold scheme afoot, but a foolhardy one with no protection against Kimes'
coming back to life in Idaho? Writing 18 years later, on July 14, 1992, to his Sandpoint lawyer, Kimes
complained that the lawyer had informed him "several times by telephone of gross fraudulent sales of
Talache Land Company properties by several parties in Sand Point [sic] which possibly could be defined
as a conspiracy” but let his "letters and faxs go unanswered.”



Three documents of the middle 1970s offer a partial possible explanation as to why - if Kimes' letter's
description of what was going on is correct -- by September 1974 the parties could anticipate getting
away with, to quote Kimes, "gross fraudulent sales.” An 8 Feb 1974 Tax Deed (instrument #155494) shows
that Wert had been in arrears in tax payments on these Talache properties from 1970 (two years before
the sheriff's sale). For whatever reason, perhaps habitual casualness in financial matters, Kimes did not
notice this when taking them over in 1972. Additionally, he made no efforts to pay 1972 or 1973
property taxes. On 8 Feb 1974, accordingly, Alice Neison, County Treasurer/Tax Collector, conveyed all
Talache Land Company properties to Bonner County. Not quite three months later, on 2 May 1974, a
Redemption Deed (#157129) reconveyed the properties back to Talache Land Company -- not because
Charles Kimes had bothered to do anything about the situation (he had not), but rather because the
delinquent taxes were paid off by Cominco American, a mining company which, prior to Kimes' 1972
acquisition, had leased, and retained, the right to conduct exploratory operations with an eye to re-
opening the old silver mines. Qr (inasmuch Kimes' attorneys, in the 1990s, could find neither a person
recollecting, nor a record, at Cominco American of such tax redemption payments) someone else — not
Kimes -- purporting to represent Cominco American, redeemed.

The third relevant middle 1970s document is a sheet cailed "Real Property Valuation Summary"
detailing the market values and assessed values of 11 mining claims and 2 lots in Exchange 821 for the
years 1971 to 1976. The curiosity lies not in the values, but in the alterations of addresses whither the
assessment notifications were sent. The first address, typed, is to "Talache Development Corp ¢/ E. C.
Wert, Trustee, 327 W. 8th, Spokane, WN." Trustee of Talache Development?? No such beast, This is
curious also inasmuch as Wert, in taking the properties from D-K-C on 15 March 1968, in deeding the
mining rights over to his Imperial Silver on the same day, and in trying to set up the 3 Dec 1969 family
trust, never used the name Talache Development, and, by the latter date, technically couldn't. That was
the old Gabel & Gabel company, which was forfeited for non-payment of annual fees by the Idaho
Secretary of State on 2 December 1968.

The second address, written in, with the first crossed ow, is to: "Talache Land Company Corp., P. O.

Box 577, Salinas, Calif." That address -- in the city of Charles Kimes' then residence -- suggests that at
some point he received tax notices (but ignored them), or alternatively intended to receive them, but didn't
and forgot to follow up. The alternative is possible because that second address is crossed out, though the
name Talache Land Company is retained, and a third address (illegible as to city in my copy) is added.
The third is presumably where the tax notices were thereafter sent -- for some time. I say "for some time"”
because as a later document (Bonner County Property Record Card) and Assessor Office computer
printouts show, at least by the early 1990s, the old Talache Development name was still in use as well as
the following name and address: "Talache Land Co, Corp., ¢/o Ted Wert Ir., 1741 W 11th, Spokane,
WA. 99204."

By Others

Ted Wert, Jr. of course is a different son of E. C. Wert from Paul Wert, But from all the foregoing, the
following inferences seem reasonable.

1. BY 1974 CHARLES KIMES WAS DISPLAYING A PATTERN OF CARELESSNESS ABOUT HIS
TALACHE LANDING INTERESTS.

2. SUCH CIRCUMSTANCE WAS OBVIOUS TO A "LOCAL" FAMILIAR WITH THE SITUATICN.

3. A PERSON, RIGHTLY SITUATED, COULD CAPITALIZE ON THIS BY CONVERTING THE NAME
TALACHE LAND COMPANY TO HIS OWN USE.
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An alternative explanation is possible -- that Kimes in fact deeded over the right to use the Talache Land
Company name to E. C. Wert, Ted Wert, and/or Paul Wert and to redeem the properties. But neither the
diligent searches of two different attorneys employed by Kimes in the 1990s, nor Kimes' (hazy)

recollections, nor the failure of any Wert to come forward with such evidence, nor their willingness to
quitclaim in 1994 to your client, Robert Goebel, and Carver Kearney -- points in such a direction.

Fortunately, we need not resolve this matter here to deal with the instant situation and Mr. Goebel's
current powers. What happened generally from 1974's Redemption of Judgment Lien on as to property
sales in the area is now clear. They were made either in E. C. Wert's name to others (as they had to
Goebel -- see Part 3, p. 4 above) or in Talache Land Company's name to others (frequently via the agency
or assistance of Frances Swanson). Innocent parties purchased recreational properties with written deeds
that they reasonably took to be valid. Title companies, local and national, issued insurance policies.

Such might have continued to be the case for good -- with no "noise” from Kimes -- had it not been for a
second frack of mineral rights business conducted by one or more Werts. On 28 May 1976 Wert (this
time with a signature that looks very much like his) deeded both "Imperial Silver Corp., a Washington
Corporation” and "Talache Land Co., Corporation, a California Corporation” (Instrument #181568) mineral
rights in various patented claims to Silver Butte Mining Company. On the same day the document was
notarized in Washington with Wert appearing as president of Imperial and vice president of Talache Land
and Sarah Wert (wife or daughter) as secretary of both corporations. On 22 November 1976 the deed was
filed for record in Bonner County “at the request of Harlan McConnaughey," an E. C. Wert associate.
Twelve years later, on 2 February 1988, Clifford Hohman, acting as President of Silver Butte, quitclaimed
various of these mineral rights to Robert A. Privette. Sometime thereafter Privette (I believe because,
having no bank account, and paying in cash, he had no cashed check as evidence) became dissatisfied
with some of the uncertainties in the quitclaim. Unable to obtain satisfaction from Hohman or the Werts
and researching documents in county records, Privette came across Kimes' name, tracked him down in '
Arizona, and informed him of what had transpired. The rest of the story is familiar and recent.

Goebel's 1994 acquisitions of Kimes' and various Werts' interests in Talache area properties suffice, of
course, to remedy any defects in Goebel's own titles deriving from Wert or Talache Land. The same
applies to situations where there are no 3rd parties in possession with written titles whose provisions
potentially conflict and where the only prior conflict pertained to whether Kimes or Wert possessed a
parcel or appurtenant right.

Judging from Mr. Goebel's filing of his August 1, 1994 purported-easement document and from brief
comments he has made to me in passing concerning his purchases, I am not convinced that he has
thoroughly thought through the implications for situations where 3rd party interests and rights are also
involved. Let me see if you do not agree with me as to these.

To use the well worn legal cliche -- like water, legal powers can't rise higher than their sources.
Wert/Talache Land and Kimes/Talache Land are the relevant sources. I put aside here the unlikely
alternative mentioned atop page 6 above and whether there might be other sources than Goebel's 1994
powers (e.g., some pertinent declaration in some other public record) to resolve Ms. Swanson's easement
dilemma. The former would abort the instant difference (as Goebel could not take back what Wert had
legitimately granted, or give what Wert had not). The latter is irrelevant to limits on Goebel's powers.

Assume the more likely situation -- as characterized in Kimes' above quoted letter to his attorney.
Against 3rd parties in titular and actual possession, Goebel cannot derive positive powers of his own just
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from defects in Wert's powers. For that to happen, something has to come from the powers and rights that
Kimes could have exercised, had he chosen to proceed further on his own against Wert and won, rather
than quitclaim to Goebel.

Goebel's powers, in other words, are limited both by what Kimes' would have been and by the same Idaho
statutes and case decisions that would have limited Kimes - particularly those pertaining to statutes of
limitations, to due diligence in exercising rights (so not to lose them by sleeping on them), and to adverse
possession. Most particularly limiting are the relevant provisions of Idaho Code 5-201 to 5-210. As1
understand you are licensed to practice in Idaho as well as Washington, and as this letter is already
detailed, I shan't burden you or it with a rehearsal of the relevant precedent applying to the Swanson
easement question. Rather, let me suggest that the Idaho precedent discussed in the attached letter to
Thomas Cooke (and commented upon in the attached letter by Everett Hofmeister) bears here with equal
force but in different direction from how it does in the situation described and analyzed in those letters.

There the situation was such that the law winds up for the title holder, against the would be adverse
possessor without written contrary deed (i.e., an 1.C. 5-209 situation). Here, if [from Kimes' position
(now Goebel's)] the adverse possessor be the current Talache-Land/Wert-deriving title holder, one has, at
worst from the title-holder's perspective, an [.C. 205-7 & 8 situation.

Moreover, behind lie two generally applicable circumstances that would further weaken any Kimes'-based
Goebel claims against such parties. First is that the name used by Wert was the one most plausibly
acceptable by property purchasers exercising reasonable prudence -- it was on its face the
legally/historically correct name, Talache Land Company. It was precisely Kimes' own carelessness
about officer-staffing from 1972-1974 that permitted any such Wert usage. Second is the long passage of
time after 1974 before Kimes did anything about it -- and then not because of his own belated diligence,
rather because Mr. Privette bopped him on the head with the news. As Mr. Goebel knows, at Mr.
Privette's instigation, I conferred extensively during Fall 1993 and early Winter 1994 with Dr. Kimes as to
the possibility of my entering into some arrangement in partnership with Kimes to try to produce
resolution of all the Talache Landing property doubts and conflicts relating to Wert/Kimes. The more I
got into it, however, the more convinced I became that Kimes continued to display similar characteristics.
Let me charitably describe them as embodying to a discomforting degree fecklessness in relating one
day's discussions to the next and erraticness in timely reponsiveness. Increasingly, it struck me that his
case against all except Wert and associates was as weak as it could be. And, [ had no interest in coming
against innocent bona fide purchasers. Therefore, about the time that in 2 moment of low comedy
(according to Privette) Kime's just-retired-from-military-intelligence son-in-law came here from Salinas to
conduct explorations and inadvertently allowed a handgun to drop from his briefcase to the floor of his
motel room, I decided this was "no go." I think Mr. Goebel's "easement effort” is "no go" also. As Roger
Hanlon (one of Kimes' attorneys) once observed, the greatest value in the Kimes/Wert situation may have
been its entertainment value.

The instant situation has the additional irony that, if Mr. Goebel could succeed on behalf of himself or
Swanson against Cahn or Nash, it would in turn be against the chain of previous owners of their parcels
Cahn or Nash or title insurance companies could come. In this chain, right after Wert/Talache is Frances
Swanson. The final irony is that I, at least, had previous to this contretemps given no reason whatsoever
to Frances Swanson to think Nashes would not grant an easement, if needed, when formally approached.
Now as [ observed earlier, by obtaining this Aug. | document, she has tied Cahn and Nash hands, making
them powerless to help her.

[ therefore ask that you persuade your client to adopt what the Bonner County Clerk of the Court
indicated would be the least conflictual and most efficacious course, a course that would lessen the
damage done. That is to file with that Court a notarized document indicating that the August 1 document



8

was filed there in error. If Mr. Goebel does so, other Talache/Wert-deriving property-owners can be at
ease. If he does not, they had best en masse inform their title insurance companies. Presumably, further,
Goebel's agreements don't prevent damaged 3rd parties from suing one or more Werts, if appropriate. [
shall be happy to discuss the situation with you over the phone. In the meantime I am writing Everett
Hofmeister urging him to advance with his client the view that she presents 2 much more elegant picture
of elderly serenity on her rocker than off. Thereon situated, she will be better able to practice the motto
on her desk, "Old age and treachery will outwit youth and skill."

Sincerely zours, M

A. E. Keir Nash

ce: Robert Goebel
Deborah Cahn
Hofmeister
F. Swanson
Bandelins
D. Featherston
Other Talache Land/Wert title deriving owners
Sandpoint Title
Stewart Title Insurance (Texas)
Kaniksu Realty (att: Sue Moon, seller's agent for our property}
Panhandle Realty (seller's agent for our property}
Coldwell Banker (ati: Paul Dukes, seller's agent for Nash/Swanson property)
Marie Scott, Clerk of County Court
Tim Cochran, Bonner County Assessor



State of ldaho "

“Department of State

CERTIFICATE

TALACHE LAND COMPANY CORPORATION
File Number C 44853

|, PETE 7. CENARRUSA, Secretary of State of the State of Idaho, hereby
certify that | am the custodian of the corporation records of this State.

| FURTHER CERTIFY That the records of this office show that the
above-named corporation was incorporated under the laws of the State of
California and was issued a certificate of qualification in Idaho on January 12,
1972.

I FURTHER CERTIFY That this corporation forfsited its right to do business
on November 30, 1973 for failure to file the required annuai statement and pay its
annual license tax for the fiscal year ending June 30, 1974 and that said
corporation is not now and has not been authorized to transact business as a
subsisting corporation in the State of [daho since the forfeiture date.

Dated: August 19, 1994

SECRETARY OF STATE

ARSI U N
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RELEASE OF JUDGMENT LIEN

i

KNOW ALL MEN BY THESE PRESENTS:

That for and in consideration of One ($1,00) Dollars and other valuable considerations
paid to TALACHE LAND COMPANY CORPORATION, a corporation, by E, €, WERT and
JOCELYN M. WERT, husband and wife, receipt of which Is hereby acknowledged, now
TALACHE LAND COMPANY CORPORATION does huehy*ﬁ;sel';;;erty in the County of
Bonner, State of ldahe a description of which is hereby attached as Exhibit "A" and made
a part hereof by this reference as if fully set forth herein: from all claim to or interest in the
san.e, l-:nr any part thereof which the said TALACHE LAND COMPANY CORPORATION may
have under and by virtue of the Judgment rendered on the | 7th day of April, 1970, In The
District Court of the First Judicia! District In the County of Keotenal against the sald
E. C. WERT and JOCELYN M. WERT, hn.:sband and wife, for the sum of $!90,690.50,
and from all llens or encumbrances that have attached to the same by reason of the recovery

of the Judgment as free and clear, in all respects, as though the Judgment had not been

rendered,

DATED this S _day of September, 1974.

A
BY:

Bs

STATE OF IDAHO )

) ss, v
County of Bonner )

i | TALACHE LAND cﬁﬁv COBPORATION

O unn:d‘ﬁ.’(,,’.’” e

Odih L Meaafl, Moa ik DuinfY Rpu SR

2., - On this 3 day of September, 1974, before me the undersigned, a Notary Public, in
-1 =0 and for sald County and State porsonally appeared E, C. WERT as Vice President of
"« TALACHE LAND COMPANY CORPORATION, respectively, and known to me to be the
- persoh whose name Is subscribed to the foregoing instrument and acknowledged to me that
_ he exécuted the same,

_“"INWITNESS WHEREOF, ! have hereunto se
above written.

AANDELIN & ATIOCIATES
ATTORmEYE AT LAw
PO BOR IV
SANOPOIAT, ISAMT DITEL
TR (40ng Fad 3ty

RELEASE OF JUDGMENT LIEN i
F?‘) N Tr i F Y
53 ' G e ¢ _,, ;
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TURNER, STOEVE, GAGLIARDI & Goss, P.S.

EVERETTB. COULTER, JR, * CLARE E. TURNER
JOSERH P. GAGLIARDI LAWYERS 11809-1883)
MICHAEL C. GERAGHTY 301 WEST INDIANA
EANEST 0. GRECO -
F.0. 80X 5210 : ROBERT E. STOEVE
" ALSO ADMITTED INIDAHQ SPOKANE, WASHINGTON 989205-0210 (1917-1990]
TELEPHONE
AREA CODE 5089

32B8-15562
FAX: 32656-1425

October 14, 1994

Mr. A.E. Keir Nash
P.O. Box 492
Sagle, ID 83860

Re: Talache Landing
Dear Professor Nash:

Enclosed is a true and correct copy of the Revocation of Easement
executed by Robert Goebel. I am also enclosing a copy of a
document executed by Frances Swanson acknowledging that the
easement granted by Robert Goebel under the Talache Land Company
name 1is invalid. The Acknowledgment of Nullity of Instrument
executed by Frances Swanson has been sent to the Bonner County
Recorder’s 0Office for recording purposes, and I believe that the
prior easement granted by Robert Goebel would now be extinguished
and considered to be annulled and of no effect. With the recording
of these documents, I am of the opinion that any cloud on the title
to the various landowners has been cleared up.

-

2
‘truly /yours,

1l l,
COUL%{ JR.

EBC: jmw
Enclosure
pc: Robert Goebel
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Robert B. Goebel, individually, and on behalf of Talache Land
Company, Inc., a defunct corporaticn, now revokes and rescinds that o
certain eagement as contained in the sasepent under Recorder’s File
No. 449888, recorded in tha Bonner County Recorder‘s Qffice on )
August 2, 1994, which describes the following real property: ot

The existing 10’ of Lots 1, 2, 3, 4, 5, 6, 7, and 8 of Block R
5, Talache Village, Bonner County, Idaho. Ny

The undersigned revckes the easement for the reason that it was i
granted in error and that Talache Land Company, Inc., has no power
or authority to convey any easement and that Robert B. Goebel does
not have the power or authority to convey the easement as granted.

IN WITNESS WHEREO%E Robert B. Goebel has set his hand and seal
this _ 2o day of “FEVITen/ S5 1994.

I

OBERT B. GUEBEL

STATE oF LJAStuaTne) )
} ss, E

County of ﬁa At ) :;'._-i
On this day personally appeared hafore me Robert Gceba]., to ne
known to be the individual described in and who executed ths within™
and foreqgoing instrument, and acknowledged that he signed. thu sans”

as his free and voluntary act and deed, for the uses and purpopes_

therelin menticned. . Y i e
" P ...,_‘“‘“

GIVEN under my hand ang official seal tnis 3@ day oﬂ“ R :
&Mﬂd , 1993. '> --‘..‘-. gl

e "u,".n““

NOTARY PUBLIC in and for the Stata .
of SM26TN) Residin a%m - [
Commission Expires htild '
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454051

ACENOWLEDGMENT OF NULLITY OF INSTRUMENT
KNOW ALL MEN BY THESE PRESENTS:

WHEREAS, that certain instrument purporting to convey an
easement was recorded August 2, 1994, as Instrument 449888, records
of Bonner County, Idaho, wherein Frances L. Swanson was grantas:
and

WHEREAS, the grantor, TALACHE LAND COMPANY, INC., was at said
time a corporation that forfeited its right to 4o business om
November 30, 1973, and was and is a defunct corportation; and

WHEREAS, it is acknowledged that sajd instrument did not
convey any right, title or intareat, NOW, THEREFORE;

COMES MNOW, Frances L. Swanson, a single woman, without
relinquishment of any right or claim to a pre-existing sasement or
easement which may otherwise exiat, does hereby acknowledge that
said instrument No. 449838 was executed and filed in error and

- should be deemed a nullity and cancelled. 7
This acknowledgwent shall be binding upon the heirs,

successars and assigns of Frmﬂ.
*
DATED this S¥L amxy o &.’ 1994.

1

1

‘.E:"...



STATE OF IDAHO )
County of Sowwse )
Frances L. Swanson being firat mr SWOrn, aaposn and sm:

' That she is the declarant in the above entitled matter and hu
read the ahove and foregoing acknowledgment, Xnows ths contents .
thereof and that the same is trus as affiant veril hnllcvu. R

J{//{Scmnn -3

IHECCNEYY, 1994.

Cgnt f 1

Jfofe of Idano )ss

Z‘cdnty of Bonne

, Marte S, Coanly Regord f-r in and for the

U'!t-' Gl : i) herehy certify
z aand eore

crirdedinmy

; *
M
: “! .
! : .
i‘ o
L_‘ [ ) Q_\C_& N
\; \aq-—-'ﬁn\-ng -
T s = L - WL e —-—-.,.*.:—-b-—sv ’ 7""‘ : d T
County Noouion, Linier Suniy. idae T
4 \'\\‘"'.\.‘\‘ \\“ “\r‘\‘\\d ’ ’ '
e vl =
| By : ERTS - L’ '!'-‘
i .'L : "’ S
. .
Se.
; S
3 - -
3 o ?‘ :
] _,!;‘..' e o
-l.‘.




STEWART TITLE GUARANTY COMPANY

2028 East Fort Union Blvd. Suite 202  Salt Lake City, UT 84121 » (801)943-6246 « FAX(801)943-0858

November 8, 1994

Mr. A.E. Nash
Talache Landing
P.O. Box 492
Sagle, ID 83860

Re: A.E. & Marguerite Nash

QOur File No. 940300733

Policy No. 9981-0003766710
Dear Mr. Nash:

We are cwrrently in the process of continuing the investigation inquiring
about coverage under a Stewart Title Guaranty Company title insurance Policy.

We are not yet ready to respond.

We would like to thank you for your patience in this matter and should you
have any concerns, please do not hesitate to call.

Sincerely,

Vice President
Sr. Region Underwriter
Mountain States Region

cc:  Scott McBee
National Legal Department
Stewart Title Guaranty Company
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STEWART TITLE GUARANTY COMPANY

2028 East Fort Union Blvd. Suite 202 * Salt Lake City, UT 84121 » (801)943-6246 = FAX(801)943-0858

December 20, 1994
Mr. A.E. Nash
Talache Landing
P.O. Box 492
Sagle, ID 83860

Dear Mr. Nash: RE: 940300733 A.E & Marguerite Nash
0-9981-3766710

By way of update, I have caused contact to be made with the individual who
purchased all of the land claimed by Charles Kimes, individually, under the
Sheriff's Deed. There is some question remaining as of this writing as to whether
the conveyance by Charles Kimes includes your land. If it does not, then we only
need the conveyance from Kimes, individually, and the last surviviving officers
and directors of Talache Land Company Corporation.

In the meantime, if you have continuing concerns feel free to contact me.

Sincerely,

Arlen B. Taylor
Vice-President

Senior Region Underwriter
Mountain States Region

cCl

Scott A. McBee

Stewart Title Guaranty Company
P.O. Box 2029

Houston, TX 77252-2029



A. E. Keir Nash -
1033 N. Ontare Road Talache Landing, P. 0. Box 492.
Santa Barbara, CA. 93105 Sagle, ID. 83860
(805} 687-9315 {208) 263-0765
Feb. 7, 1995

Arlen B. Taylor

Vice President

Sr. Region Underwriter

Stewart Title Guaranty Company
2028 East Fort Union Blvd., Suite 202
Salt Lake City, UT. 84121.

Dear Mr. Taylor:

Anent our phone conversation of some weeks ago, I enclose copies of two documents I
obtained from the Bonner County (Idaho) Recorder when there over Christmas:
Document #453477, "Revocation of Easement Originally Granted in Error” signed
by Robert B. Goebel, dated 30 Sept 1994, and filed 5 Oct 1994 by his
attorney, Everett B. Coulter, Jr;
Document #454051, "Acknowledgment of Nullity of Instrument,” signed by
Frances L. Swanson, dated 5 Oct. 1994, and filed by her attoney Everett
Hofmeister, 18 Oct 1994.

Also enclosed is Coulter's Oct. 14, 1994 letter to me stating, "With the recording of these
documents, I am of the opinion that any cloud on the title to the various landowners has
been cleared up."

I am wondering whether you agree with Coulter or whether either of the following
phrases in the two documents leave the possibility of Goebel giving or Swanson obtaining
an easement without my agreeing to it and putting a cloud back on the title, so to speak.
Hence, I have two questions.

From #453477, “..revokes ... for the reason that ... Talache Land Company, Inc., has
1o power to convey any easement and ... Goebel does not have the power or authority to convey
the easement gs granted, " Question 1. Does this imply Goebel has a power to convey a
similar easement but not using Talache Land Co.'s name, rather his own?

From #454051, “..Swanson ... without relinguishment of any right or claim 1o a pre-
existing easement or easement which may otherwise exist...” As the attached map’of the
relevant Block 5, lots 1 to 18 on the lakeshore indicates, my collection of deeds shows only
1 with a deeded easement (Majeski's dating from the 1960s and property still undeveloped).
There has been de facto use of a not very well defined driveway along the beachfront lots
by persons living respectively in houses on lots 10/11 {Stewart), 4/5 (Swanson), Bandelin
(2/3), and by ourselves and our predecessor owners (Andrews, Graves) of our Lot 1 less
Tax 1 and of the actual lot where the Andrews-Graves-Nash house is above the county
road. [The Lot 1 and above the county road properties have always been sold together but
are technically separate parcels.]

No one (I think) would quarrel with the prescriptive rights of these users. The difficulcy
arose because Swanson wants to sell Lots 7 and 8 (undeveloped) and seems to think thae



she can expand her prescriptive use from Lots 4/5 to these other properties and make two
prescriptive uses out of one, so to speak. Her realtors (Coldwell Banker) seem to be telling
prospective purchasers that she can do this. I thought that prescriptive easements attached
in consequence of adverse use of a particular property to get to another particular
property-that the servient estate became servient so to speak just to that other particular
property. The situation has been further complicated by the fact that, seemingly in order
to expand the lakefrontage of saleable property, Swanson has brought suit to toss one set
of her neighbors (Bandelins on lots 2/3) off the sewage system on Lot 6 that since the
middle 1970s has served these 2 houses and the Lee Stewarts' (10/11). Were that to work
she would then seek to relocate her and Stewart drainfields on property the two own
above the county road, clean up lot 6, attach it to 7/8, and thus have 120" rather than 80’
to sell. As property values have shot up enormously on Lake Pend Oreille (to about
$2000/front foot) in recent years. Stewart has become increasingly hostile to this. And
Bandelins have countersued claiming each party owns 1/3rd of Lot 6. In the early 1970s
Bandelin, living largely in Cost Rica, gave power of attorney to Swanson, then his
employee. The suit and counterclaims have turned up some trails of checks that without
going into specifics are quite interesting. Having not come to Talache until 1992, T am not
involved in this litigation, just concerned about its implications for our Lot 1 title that
Stewart Title is insuring . Arbitration/medition failed and a court hearing is scheduled for
March 28.

Hence arises my Question 2. Am I right concerning (non)expandability of the above-
discussed prescriptive easement; and should I, or Stewart Title Guaranty, say or write
something to Coldwell Banker about what they should/shouldn't be saying to
prospective purchasers of Lots 7/8? Relatedly, have you come across any other
written easement than the one to the undeveloped Majeski property?

I hope this is of some use, and wonder if you have gotten further with Robert Goebel
concerning the quitclaim you said you were endeavoring to obtain.

Sincerely yours, -
‘ . ;

-7 R
¢ £ ¥ 3 % s
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A. E. Keir Nash
Professor Emeritus (Legal History and Constitutional Politics)
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Sandpoint Title Insurance. Inc.

120 South Second Avenue
Past Qffice Box 1767

Sar‘a Qint. 1dang 4386<
L4
3.2

RECEWED — iE:

Fax 1205 -‘...‘-h

January 10, 1995

Terry J. Goebel JAN 161993
Rebert 8. Goebel

General Contractor, Inc. , o
P.O. Box 3086 Ta STEWART TITLE GUARANTY

Spokane, WA 99220 SALT LAKE CITY, UTAH

Re: The Nash Property at Talache
Qur File No. 8245

Dear Terry,

Thank you for taking time out of your busy schedule to see
me the other day. I appreciate the opportunity to explain in
person the nature of my request.

I have enclosed a Quit Claim Deed for your mother and father
to execute in the presence of a notary public. The deed
describes real property owned by Mr. A. E. Keir Nash and Mrs.
Marguerite Bouraad Nash.

The reason we are reguesting your parents to execute this
deed, 1is because of the interests they acgquired under that
certain deed executed by Carver Xearny which recorded in the
records of Bonner County, Idaho on May 9, 1994.

Sandpoint Title Insurance Inc. insured the title to the
property Mr. and Mrs. Nash acquired from Eldon Graves 1in Cctober
of 1992. Since then the Mr. and Mrs. Nash have filed a claim
against their title insurance policy claiming we failed to
disclese the interest of Charles R. Kimes and subsequently
Talache Land Company Corporation, which raises the question of
their interests and creates a cloud on their title.

The interest if any ¢f Mr. Kimes or Talache Land Company
Corporation in the property of Mr. and Mrs. Nash is now held by
Robert B. Goebel and Harriet M. Goebkel successors in interest to
Kimes and Talache Land Company Corporation via Carver Xearney.

The title to the Nash property derives from four different
deeds, each from Talache Land Company Corporaticn. I have
enclosed copies of these deeds with a map attached to each deed
and marked them 1, 2, 3, 4 & 5. The interesting thing about
these deeds 1s that each deed is executed by E. C. Wert as Vice
President ¢f Talache Land Company Corporaticn.



-
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The Articles for Talache Land Company Corporation were filed
in the state of California by Charles R. Kimes sometime in 1972.
Charles Kimes had acquired a Judgment from the First Judicial
District Court of the State of Idaho against E.C. Wert for
$204,039.00 and subsequently had the sheriff execute against the
interest of E. C. Wert in the Circle R, the Mexico Lode and the
St. Reca patented mining claims. I have enclosed copies of the
Sheriff’s certificate of Sale of Real Estate on Execution and the
quit claim deed executed by Kimes in favor of Talache Land
Company Corporation recorded in the public records of Bonner
County, Idaho and marked 5 & 6.

4 Releasa of Lien was recorded on December 12, 1974 reccrded
in the records of Bonner County, Idaho. The release was executed
by E.C. Wert as Vice President of Talache Land Company
Corporation whose signature was notarized by Glen Bandelin. This
release may have been mistaken to release the judgement of Mr.
Kimes. I have alsoc enclosed a copy and marked it 7.

On May 18, 1994 the Sheriffs office recorded a Sheriff’s
Ceed in favor of Charles R. Kimes and Gloria Kimes conveying the
interest of E. C. Wert and Jocelyn Wert in the Circle R, St. Reca
and Mining Claims at Talache. This deed should have been
recorded 1 year after the Certificate of Sale was issued to Mr.
Kimes, which would have been February of 1973. For whatever
reasons it was not. I have enclosed a copy of this deed and
marked it 8.

Despite the interest of Mr. Kimes or Talache Land Company
Corporation the property has been possessed openly and
notoriously at least since sometime in 1977 when Lloyd J. Andrews
and Winnie May Andrews built a summer home on the property in
gquestion. I have enclosed copies of the deeds under which the
Andrews acquired their interests in the property and marked them
9, 10, 11, 12, 13, 14, & 15. Mr. and Mrs. Andrews conveyed the
property to Eldon Graves on Octecber 30, 1987. Subseqguently Mr.
Graves conveyed the property tc Mr. and Mrs. Nash on Octcober 23,
1992. The real estate taxes have never been assessed to Mr.
Kimes.

The interest of Mr. Kimes has been completely overlooked.
The reasons are unknown to me, it may have been the release of
lien was mistakenly interpreted to have satisfied the Judgment
Mr, Kimes held against E. C. Wert. Or it may have been the
confusion about whom Talache Land Company Corporation was and the
failure of an adequate search to determine the status of the
entity and its officers in the corporate records of the secretary
of states offices in California, Idaho or Washington. ©Or the
fact that Sheriffs office did not record its deed in favor of Mr.
Kimes for some 20 years does not help us understand what has
happened. :

I hope I have presented an objective presentation of the
circumstances underlining my request. Please let me know how
Mr. and Mrs. Goebel intend to respond to our request.

Sincerely,
Best Regards,

Terry W. Gonzales
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STEWART TITLE GUARANTY COMPANY

2028 East Fort Union Bivd. Suite 202  Salt Lake City, UT 84121  (301)943-6246 » FAX(801)943-0858

March 2, 1995
A.E. Keir Nash
Talache Land
P.O. Box 492
Sagle, [D 83860
Dear Mr. Nash Re: 940300733 A.E. & Marguerite Nash

0-9981-3766710

Please find enclosed a copy of the Deed, from Sandpoint Title, which was
recorded February 13, 1995.

If you need anything further please don't hesitate to call.

Sincerely,
!

i N
; A
[

% (B

z!du"len B. Taylor

Vice President

Sr. Region Underwriter
Mountain States Region
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QUITCLAIM DEED 460397

For Valuo Rocelved Robert B. Goebel and liarriet M. Coebel, Husband and Wite
da horaby convey, relaase, ramise and forever quit claimunte A. £, Xeir Mask and Marguerite Beraag
Nash, Mushard and Wife i

the following dascribed premises, to-wit:

Sea Bxhibit A Attached hersto and made 4 part hersof.
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QUIT CLAIM DEED (CONTINUED)

"HARRIET H. GOEBEL-

STATE OF WABHINGTON ;

County of Gpokane )

On this day parsonally appearsd befora Harriat M. Gosbel, to
me Kuown €0 ba the individual describad in and who sxecutad the
within and roregoing instrument, and acknowledgad that sha signed
the sapa as har freg and yoluntary act and dead, for the uees and
purposes therein mantionsd,

GIVEN under m.y !2 d and official seal this _5__ day of

JEM%__
s\‘&“ Wiy,
L

ARY'PUBLIC in and for the Atate
washington, Residing at Spokans
‘b’. ‘g. gnmmissiun Expiras _[l-f-G¥
A
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PARCEL 1:

A pertion of Governmant Lot 2 in Sectlen 8, Township 55
Nerth, Range 1 West, Boisa Maridisn, Bonner County, Idaha,
more particularly described as follows:

- . R
q . R B
: g
L
EXHIBIT “an ‘l ! ‘

[

IN THE STATE OF IDAHG, COUNTY OF BORNER ?

[

L.

|-

Ve .
i g

+
T e

From the Northwestarly wost cormer of Lot 3, Block 5 of
Talacha Villaga Plat, which peint is on the Southarly right

of way line of Lakes{de Drive; thance North 48 degress 24!

Jo" Eaxt slony sald vight of way line 15.25 feet; thence

Horth 41 degrueas 15' 30" Wast 50 faet to a3 peint on tha
Northerly right of way lina of sald Lakeeida Drive; thence
Northaasterly aleng sald right of way line, aleng a curva to
the right whosa radius ls 393,45 feet, a distancge of 55.21

feat O the trus point of baginning; thenca Nerth 46 dagrees
14’ Wext 135.0 feet; thance South B84 degreea 25' 24" East
218,82 faat to a paint on the North lin¢ of maid lakeside
Drive; thence South 59 degresas 15! 394 West along said right
of way line 124,15 feet; thance ajong sald right of way .
line, alonhg a curve to the laft whose radius is 393.45 fast ,
a distanca of 15.31 faet to the true polnt of beglnning.

T —

kM

LEEE & tract ¢f land in Covarnment Lot 2 of Ssotion 6,
Townahip 35 North, Range 1 WHast, Rolsa Meridian, Bonner
county, Idaho, mors specifically descyibed as follows:

From the Northwemterly corner gf Lot 1 of Bleok S of Talachs
Yillage, & plat recordsd in tha records of Benner County 1n
Book 2 of Flata, page 78; thence North 10 degrees 44! 21"
West a distanca of 50.00 fget to ths Northerly right of way
lina of Lakasida Drive of said Taleshs Village; theance North
59 gagreea 157 39 Eaat alonf sald Lakesida Drive a distance -
of 61.63 fuat to tha trua nnint of beginning; thenca L
continuing North 53 degress 18! 19" East a distance of 60,48.
faat; thence lmaving said Lakaside Drive, North 84 dagraen

25" 241 Yast a distance of 53,52 faet; thence fsuth 46 .
degraas 34! 40" East a dlstance of 57,538 foet to tha trua
point of beginning. .

EARCEL 2:

A traot of land in tha Maxice Mineral Survey No. 2853, in
Government Lot 2 of Ssotion 8, Township 55 North, Range 1
West, Bolime Maridian, Beonner County, Idaho, mors

spacifically desoribsd as follows:

QUITCLAIM DEED/PAGE 2
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From the wltness corner to corner Numbaer 4 of sald Mexico
claim, which point Lg North 79 degreeg 44' West a dlstance
of 104,28 fest irom sald corner Numbar 4; thence Neyth 79 :
degrass 44' Wast along the North line of said Maxlco claim a I
diatanes of 93.21 feet to the trua point of beginning; '

thence dontinuing Nerth 79 dedgreas 44' Hest n distanca of T
223,23 feet; thance laaving sald North line, South 33 o
degrees 34' J6" Past & distance of 46.465 faet to the N e

Northarly right of way line of the axisting 30.0 foot public ¥
acceds road; thence South 62 dagroos 39' 16" Emst agroas Cly
sald agcess rgad a dismtance of }2.99 feet; thence Bouth 84
dagreas 2%' 24" East a distanca of 125.0 fest; thence North
54 degreax 41' 22" Eapt a distance of 48,30 feet to tha trua N
polnt of keginning, EXCEPT any portisn of tha . _f;;i
apove~described traet lying within the 30,0 foot public %"E
acoeas voad ag deaded {n Pocument Ne, 95895, in Book 115 of
Deeds, page 0%, in tho recerds of Donner County, Idahe.

LEES & tract of land in the Mexico Mineral Burvey Neo. 235%,
in Govarnment Lot 2 of Section 8, Townahip 55 North, Hange 1
West, Poise Meridlan, Sonnar County, ldaho, mora S
specifically described as follows! o

From the withess corner to carnar No. 4 of gald Maxice
claim, which point ls Horth 79 degress 44' Hest a distance
of 104,28 feet from eaid corner Ne, 4; thaence Nerth 79 i
degrarg 44' West aleong the Horth line of paid Moxico glalma
digtancs of 316.44 feet to tha true paint of peylinning; o
thenca leaving said Rorth line, Bouth 33 daegrees 14! 1G" S
Eagt a digtance of 46.65 foat to the Northarly rwight of way
lina of the existing 30.0 foot public mccessg road; thenga
alotig tha Northarly accmss road to A peint that 1s South 79 '~
dagrees 44' Eaet from tha point of beginning; thence North .
79 degraes 44' West to a point of beginning.

PARCEL 33
Lat 1, Black %, ‘Talache Villaga, according %o the plat
theresf recorded in Book 2 of Plats, page 78, racords of '

Bonnar County, ldeho, sxcept that portion dssoribed as
followei . .

Baginning at tho most Essterly cornsr of sald Lot 1; thence
Southwasterly slong the Boutheastarly line thereoaf 100 fmat}
thance Northwestarly at right angles to said Southszaterly
lins to the Hortnwsatorly line of sald Lot 1) thancs )
Nozrtheamterly along meid Northwestarly lins to the point ef =
beginning, o

QUITCLAIM DEED/PAGE 2
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1033 Viorth Ontare Koad, Santa Barbara, California. 93105. (805) 687-931: - |
eb. 17, R o
Timothy J. Harkins, Attorney-at-Law Feb. 17, 1993 ?- ECE’ VE D

West 1304 College
Spokane, WA. 99201-2013 MAY 11 1595

Moy,
‘ ’DWR ooy

Dear Tim: \

This is in tardy reply to your 13 July 94 request that I come up with suggestions about how to
organize the water-system and also to explain my suggestion to wait for 1995 "dues” until the March
28 Swanson-Bandelin trial as it may clarify certain problems. I atone for rardiness with burdensome
detail. More seriously, delay has been caused by answering time-consuming legal initiatives of others
relating to the old Talache Land Company title chain peculiarities. These have brought both Cahns'
and Nashes' title insurance companies in to oppose "weird bites" out of the titles. [Enclosure A.]
From these "pestilences,” among Talache Landing houses, only yours and Mays' (with title chains
going back to Gabel} have the good fortune to be immune. That difference explains most occasions
when "you all" see Talache affairs differently, and particularty why I tend to be legalistic, hyper-rule-
oriented and get surveys done, etc. We "naive purchasers” in the Talache LC chain (as distinct from
the engenderers of the mess) may deserve a little pity. Why counsel caution now?

1. Partially doing your bidding (to the extent of obtaining and reading the needed
government agency forms for legalizing the system, and learning more about pumps and water
system capacities) shows that two technical factors put us closer to the points of substantial
:nargmal cost boosts to satisfy the vanous laws or accommodate new hookups than we thought

la;_kct_p;;mp Assumng that I can now dec1pher pump model-number codes properly and
interpolate a missing 5th digit '0' in an old list of 1987 repairs ["entry 11/17/87 - 1 4500 5412 Goulde [sic]
[§] 1620.00"), the replacement pump now in the lake is a Goulds 45 gallons per minute, 00 pumpseries,
5 horsepower, 4 inch diameter, single-phase 3-wire, 230 volt pump. [There, that saved the users a §225
winter diving bill from Tom's Diving of Cd'A to find out.—courtesy yours truly, ye olde newe england
skinflinte.] On the Welch Associates system plans the original equipment was a Red Jacket fwith 4
different coding system [ won't bother thou busy attorney with] LB series, which is rated at 55 gallons
per.minute. If everything else were average (particularly that the pump weren't lifting very far, and
the pipe friction was not above normal), the Red Jacket would have been adequate by FHA housing
standards [5 gallons per house] for 11 homes whereas the Goulds would be adequate for 9.

However, other things are not average - especially the system pressure, the pipe friction, and the
height above the lake intake [or needed "head"]. These 3 are all higher than average, and depress the
instantaneous gpm capability. The system discharge pressure is 55 lbs. — very near the top of, e.g,,
the Red Jacket 55 GPM Series chart of real performance capabﬂmy (runnmg 0 lbs., 20lbs., 40lbs., to a
max 60 lbs) and rig 2 g range, O to 120 feet
above water level. For the next hngher elevation on the chart 160 feet, an 8 horsepower pump is
recommended (more $). According to the Welch Associates System plans the upper pump (Well-X-
Trol pressure tank) house is 2157 feet above sealevel. Lake level can go down to 2048' in winter. So
the system has a head of 2157-2048= 109' to that point - and more like 109" + 30' = circa 140" to
get to the top-floor bathroom outlets in the Penttila house. Here is how pressure and head affect 2
55 GPM Red Jacket in pumping capacity with 120" head and various discharge pressures:
@0lb=80GPM @20lb=71GPM @40lb=60GPM @60 1b = 45 GPM
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In terms of FHA 5 GPM/house standards on our system the 55GPM Red Jacket original would
seem to drop from a theoretical (55/5=) 11 hookup capacity to a real (45/5=) 9 house capacity,
or (45/55=) 82% of the theoretical. If (and I say if because the Goulds charts don't give exactly
the same information) the system's head and pressure affect a 45 GPM Goulds the same way,
then what looks like (45/5=) 9 is probably more like 82% x 9 = 7.4 houses.

Moreover, none of this, so far, allows for length and diameter of piping — "Performances shown
do not include the pipe friction." But at its extremities we have a long as well as high system. Note
I'm not saying it can't be done. A 25 GPM 3 bp Goulds can, e.g., with very low discharge pressure pump
to 457 feet vertically. But it will be putting out 2 gallons a minute rather than the 37 gallons a minute it
would put out at 50 vertical feet. And would be operating way owtside its recommended rate per minute.
What I am saymg is that it makes a great deal of d]fference where a2 new hook-up is proposed 1

ss;zlzmunallx | What I m alsc- saymg is that Where deducnon shows a pnma fac1e substanual effect,”
working out by a professional what needs to be done has to be part of the costs of any new hookup.

1B. The other technical matter can be dealt with briefly. It's just that all our thinking so far has
been in terms of "households," "cabins,” and "houses" ~ so we have been speaking of 6 (you all,
Mayses, Johnsons, Sosses, Penttilas, Nashes). This has seemed natural to us since it's consistent with
amount of use and the fact that Andrews used and deeded to Graves as did Graves to Nash as the
property was advertised (all in 1). Technically however, the county road means there are in zoning
terms 2 lots. The applications and maps required speak variously both of "households” and of "lots”
where there is a water outlet. Technically, then, there are at least 7 lots on which there are outlets.
Similarly, if Sosses never combined Soss-Soss lot with Privette-Soss lot, and if there are outlets on
both lots, then there are § lots, Now this doesn't make any difference to the current users. But this
may affect the N of new lots with outlets that can be added without having higher water-treatment
EPA/DEQ requirements. Again, the costs of ascertaining this should be upon any new hookups.

2. The overall legal situation has become more complex, rather than less (as seemed the trend a
year ago). Cabns'and Nashes' title insurance companies have come into the act, because of the bizarre
easement Goebel acting as president of forfeited Talache Land Co., in August 1994, purported to give to
Swanson over three third parties’ properties (Cabn, Nash, Bandelin). (I secured an easement nullification,
but the title insurance company is still pursuing more,] Bandelin-Swanson litigation {Enclosure B] bas
broadened from arguing Lot #6 ownership and sewage to include Stewart intevests and challenges affecting
the future of 2 properties on our upper tier owned (on the books) by Swanson, including the hairpin bend
one which Bandelins tell me they owned and sold to a 3vd party. 1shall say only that for years Swanson
had power of attorney for Bandelin while he was in Costa Rica and that Bandelins, as part of their
Lot #6 suit counter-claims, have been obtaining cheque microfiches, of joint accounts. I have no idea
whether there is merit in this counter-claim. [Signator of Encl. C = Bandelin's then law partner.]
Panhandle Health is now questioning permits on the hairpin bend [(Encl. D).

3. Re-staffing of North Idaho government offices with planning/environment rule-oriented
employees. Marguerite's and my extensive talking with county and State officials about the water-
system and in carrying out Cahns' request that we explore ways of Cahns' and Nashes' dealing with
seawall problems has made us keenly aware that re-staffing of North Idaho planning and
environmental agencies has ended old Panhandle "anything-goes™ days. Hiring of transplanted
California planners and promotion of younger Pacific Northwesterners have shifted the local
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governmental mood in a much more regulatory direction. When Margo and I first visited the
planning department, we were greeted by a planning official recently hired from Sun Valley, whom
we had never met, with: "What law are you trying to get around today?" I doubt Panhandle Health

would have gotten active 5 years ago re the hairpin bend permits. It's a new North Idaho.

over the correspondence and polhng of Spnng andearly Summer 1994 about Swanson s hook-up
and compare what has happened since, you'll see:
(1) All but 1 user answering the June 28 poll by July 8 "strongly agreed” with setting 2

conditions for a Swanson hook-up ["(d) = committing hairpin bend property purchaser in sale to sharing costs of
system upgrades needed now;" “(e) = paying for upgrades required by the hairpin bend hook up due to strain {if any) on
the system ... and for additional costs (if any) because of stiffening of environmental regulations between 1980 and 1994"].

(2} Your July 13, 1994 letter to Margo and myself on your return from vacation showed you
and Sanger in accord with attaching those conditions; and taking a position very close to Margo's
and mine re helping pay-for-1980-1994 capital improvements and repairs condition ["...further agree that
we do not expect that past charges or repairs to the system are necessarily the obligation of non-users” —{nicely bedged/}].

(3) Mark Mays, by 11 July letter to me [Enclosure E], took an even stronger position:

[ *..Swanson has no legal right to access to the water system. She purchased shares in a corporation which you 've
proven is now dead. Since she has no right and only the corporation owed her a duty, there seems to be no legal duty
and thus no legal liability on any of us individually or collectively.” (p.1) and see rest of bis p. 1 over onto p.2 re
feeling "wronged by ber.....poor bebavior ... fbut]..right thing to do would be to allow ber access...regardless of the
legalities....[and] I think some pro-vated contribution for what has bappened with the system should occur."].

{4) Both Mays and Penttila expressly conditioned support for her hooking up on adequate
evidence of her having paid at the system's outset [Penttila return: "I assume Frances paid her share in the
establishment..."], which others appeared to assume without saying. [See enclosure C again.)

(5) In accord are also Margo's 6-16-94 letter to you (not realizing you were on vacation) and
my detailed June 8, 1994 letter to Hofmeister (with which it seems Mays was concurring).

(6) Because you, Sanger, and Mays had not yet replied, my July 8 letter explicitly said
Hofmeister "would do well to call the owners of the 2 non-responding cabins.” [Did he?]

(7) You, apprised of the foregoing, cashed the $240 Hofmeister cheque. That seems a
plausible thing to do in expectation that Swanson would comply with the conditions and would
thereafter make arrangements with system users to get the hook-up completed by the professionally
licensed individual envisaged as good practice in Idaho regulations and to sufficient depth.

(8) However, if I am not utterly mistaken, Swanson disregarded all this and - either shortly
before or after you cashed Hofmeister's cheque - (a) obtained a pumphouse key from a source sull
unknown to me; (b) hooked up employing no such licensed person; and (c} in Fall 1994 sold the
hairpin bend property to an Oregon Coast couple for $40,000[!] ! without making any of the
commitments voted for by the de facto users. Please let me know if you have contrary info.

If (8} is accurate, this boils down to Swanson acting in a fashion foreign to creating any mutual
commitment. I don't think 1995 dues should be solicited, or checks cashed, of her or the new

1Compare these recent lot purchases and sales.
Early 1994, Swanson purchase of Gibbs' lot just this side of Johnson cabin = §4,500.
Q'Higgins Lot; Late '93, Swanson/Nash purchase for 55,000
June '94 Swanson secures tax assessment reduction from $8280 to $5520
Sept '94 Swanson seils 50% share to Mays for $9250 [ = $18500 for 100%].

(T inki js & practice more s ir, doesn't require agreeing with Mark re his seemingly abandened
adverse possession claim or knowing that if his lawyer Cooke had bothered to answer early July mail from Nash
before Labor Day even to the extent of a phone call, there would have been 2 far cheaper solutions for Cooke's
client suggested by Nash—{1) swapping the 12' x 30" portion Mark was claiming for an equal porticn at the
bottom of Mark's property and so not violating the grandfathered lot size provisions of either property; (2)
bringing Mark in as a tenant in common for a nominal sum and letting him use the area he wanted.
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owner, until we have a system legal structure that can "speak officially” and all appropriate
conditions have been agreed to. After what I've learned of Idaho law researching certain adverse
possession and easement matters, I believe Mays was {on the matter of Swanson's "legal no-right")
correct. [am stvengthened in this view if the veal owner of the property was not the 85-year-old not-so-
well-off image of a lady I was led to characterize but rather someone else, very well off The purpose of
user-generosity and lengthy vacation meetings was not to pay costs of multmillionaires, names
hidden for tax or other reasons. March 28 may clarify whether any of this is so.

5. A Recent Idaho Appeals Case (Chen v. Conway, a rural driveway use case) and related Idaho
L. Rev. Article ["The law of prescriptive easements was fairly clear in ... Idaho until a recent decision by the
Idaho Supreme Court,” 29 Ida. L. Rev. 439] about the consequent state of easement law in Idaho
show why we should proceed expeditiously re getting a water permit. [They were brought up
by Hofmeister with Bandelins' lawyer to rebut their sewage prescriptive easement counter-claim.]
The article had 2 main verdicts - first, "by addressing the wild, unenclosed, unimproved land exception
the conrt performed an important task .. [and] foreclosed any further attempt by Conway to rebut the
presumption of pevmissiveness,” [id 454, an encomium [ selfishly like since, without having the article
before me, 1 inadvertently tracked the court's analytic path in my letter to Cooke re the O'Higgins
adverse possession matter]. However, second, of more concern here, the article argued the court bandled
evidence poorly and expanded confusingly another Idaho exception - the joint use demonstrates permissive
use exceprion first advanced in a 1941 case at 63 Ida. 136. Hofmeister argues what fits a rural driveway,
fits the Lot #6 sewage system. Swanson permitted use of a system established by her for her. So, H
argues, Bandelins' claim to a prescriptive use easement fails: They are thrust back on trying to prove
co-ownership. Stewarts and Bandelins say they paid for 1/3rd ownership each and are surprised
belatedly to find she recorded Lot #6 as if she were sole owner. Stewarts have a written easement.
But why a written easement if they were 1/3rd owners? Bandelins are having trouble finding the
probative checks given the power of attorney mentioned earlier. Doesn 't the Stewart easement proof
undercut the idea of outright Bandelin 1/3rd ownership? Tt will be intriguing to see which path the
court takes - if only because the supreme court's position in Chen augurs problems with finding
prescriptive-easement-claims valid re the Andrews' built water-system. ['d like to avoid a hassle over
that and get the de facto users on a solid legal basis so to cabin their rights securely against unreasonable
incursions and cost-shifting. Once that's done we can entertain reasonable non-user claims, if any.

6. The 1995 Conditions of Getting a Lawful System. Perusing the applicarion forms and talking
with government agencies indicates the following points & prerequisites are the chief considerations.
It is no joke getting all this done.

6a. Permits from 3 different agencies are required: (1) Idaho Dept of Water Resources (for water
withdrawal right), (2) Idaho Dept of Lands & (3) U.S. Army Corps of Engineers (both for
encroachment on Lake Pend Oreille).

6b. As the old TSUWA is legally as dead as Talache Land Corp [cp. Enc. F and A], and as there is
always the possibility that some reviewing agency will cavil at an application post 15-years unlawful
withdrawal, the least peculiar-locking application triggering the least nitpicking scrutiny will fare
best. The Water Withdrawal Permit assumes the littoral property ownerf(s) are making the
application and otherwise requires evidence of littoral property owner consent and non-littoral
property owners' legal rights to make the application. Given Chen and related cases, the latter will
be hard to sustain.2 Consequently, the following path appears the most likely to succeed.

2Relatedly, going over the records again in light of Bandelin comments does not make it clear that one of the
houses' owners (Nordeen, predecessor of Mays) ever paid any money for a hook-up -- and appears to have been
treated by Andrews more like Privette's claimed membership (as a return for work, past or prospective). If so,
that's another can of worms it would be nice to avoid opening.
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First, as a precaution, so we know the likely points of making a nitpicking-trigger mistake,
Margo and I are applying for a small and wholly separate new single-household system - the least
problematic case in terms of anu-pollution requirements — which can serve as a backup, akin to your
house's upper TWA alternative. {As [ got into the question of water system design, it turns out that
a small system 1s in fact very cheap, because of de minimis single-household water treatment
requirements, the relative cheapness of a single ultraviolet (in lieu of chlorination) apparatus and of a
3/4ths to 1 hp pump. The 1979-80 costs of the larger system, allowing for inflation = 220% x 14705
= $32350 in 1995 dollars, seem excessive - too much having gone on interest, and payments to other
than actual builders, that should have gone on a holding tank.] We have already made one minor
attention-triggering mistake that we can avoid next round.

Second, we need to say to any other than the 6 "households" and 7 or 8 lot-outlets that have
at least de facto use for 5+ years that we can't process any requests until we are properly constituted.

Third, we need to get the information as to existing alternative systems supplying these
households required on the application forms and maps. [I think this is only yours and Mays' lots,
1sn't 1t?]

Fourth, Margo and I need to make the 3 water withdrawal and encroachment applications to
the required agencies mentioned earlier (which are probably best co-ordinated with Cahn/Nash
seawall repair and design change encroachment permits) after the 6 user households have made clear
what they want incorporated in the non-profit corporation’s charter and by-laws.

Fifth, we need to write the by-laws and incorporation papers and set up the non-profit
corporation so it ¢an "receive” the permits' powers, and act. I suggest we get the by-laws done and
agreed to by the time we seek the incorporation, so we don't repeat the half-baked 1980-82 situation.

Sixth, I think we should at the outset restrict the incorporators to the de facto user
households and their lots because of inclarity in the applications by Idaho agencies of federal
standards. And we should be fairly quick about it. That's to say, Idaho (in I think 1989) changed its
statutes to incorporate in principle changing (and ever stiffening) EPA federal water quality
standards and IN-user provisions. On the upside, however, there may be a gap as to the N of users at
which point equipment and monitoring requirements become impossibly expensive. The clear
point is it gets very expensive when you get to "Either X households/hookups or 25 persons
for 60+ days per year." The unclear point is whether X is 10 or 14 or 15. Different officials
seem 10 think different Xs. Really, and they act accordingly. On the downside, and again a reason
for expediting matters, counties seem to have some latitude as to how big X is before they start
imposing an intermediate standard level of their own. Iam told, e.g., that Kootenai County wants
to limit the simplest, least treated, unmonitored water permits to single family ones, whereas in
Bonner you can stll do somewhat better than that.

7. Next Step: Drafting Incorporation Papers and By-Laws ~ Checklist of What Needs to Be
In. Unless I hear from you soon to the contrary, I'll assume that you think this manner and order
of proceeding is sensible and go ahead with permit applications. Respecting incorporation
articles,I've almost finished a first draft which I'll send you in a couple of days, and to other users
with a note seeking comments, modifications. Their suggestions I'll forward to you as they come.
Perhaps you could redraft. I'll try proceeding with Cahns on the seawall and their very serious
erosion problem to the north of their dock. As the just recorded Kiebert Survey [Enclosure GJ
shows [orange], about 1/4 of their lot is underwater in summer. It would be nice to get a redesign of
the Nash/Cahn seawall with a boat ramp that we could let Loop "householders” rent access to for a
nominal sum. But I fear Swanson's and Mays' moves have chilled Cahns’ views further. I'll just
have to do the best I can ~ & fill out umpteen forms. t's harder to "Pareto-optimize Talache layouts”
than to chair a Univ of Calif Academic Senate with 800 professors, I've learned. Ah well.

Sincerely yours,



March 16, 1985

A, E. Keir Nash

1033 North Ontare Road

Santa Barbara, California 93103

RE: Talache Landing Water Association

Dear RKeir:

Thank vyou for your recent correspondence to me. Alsg lgf me

suggest to yvou that the proposals for legitimizing our system with
re ct to as obtaiMtME vtne appropriate
pe S in my Jjuds T

It'’s in everyone’'s best interest to legitimize the corporation and
if that takes Bv-laws and Articles of Incorporation and you have
already commenced such a preoposal, I would suggest that that
continue.

I understand vour other duties and alse recognize that you will
occasionally have your attention diverted from this matter to other
matters. Such has been the case with me and others and thus it has
never been accomplished. If it 1is necessary to have the
corporation in tact prior to the application for permits so be it.

The only other issue is that I am not quite sure how the lawsuit
referenced in vour February 17th letter affects the application of
future assessments but am attempting to await the end of March
before sending out assessment notices. Although I have not done
final calculations based on past years usage I would anticipate
with several repairs as well as increasing electrical rates that it
may g€o up somewhat.

I hope this letter i1s wnat vyou need Far
Your effort : o= appreciat

truly yours,

TJH:th



A. E. Keir Nash
P. O. Box 492 Political Science Dept., University of California
Sagle, idaho. 83860. Santa Barbara, CA. 93106.
(208) 263-0765 (805) 687-9315

12 April 1995
Timothy Harkins & Matt Sanger
Attorneys at Law, Spokane, WA.

Dear Tim and Matt;

Thanks for your (Tim's) 16 Mar 95 letter, which Santa Barbara and Sagle postoffices have been
forwarding & reforwarding in circles. Your letter is, as you say, "what... [I] need for purposes of moving
forward"-- vour letter and Enclosure A, the quitclaim from Goebel that my title insurance company has now
secured on our waterfront and uphill properties. That at last permits Nashes to join the select company of Sanger/
Harkins/Fouts and Mays in having clear Talache titles defensible against all, and to move ahead more freely.

In light of. your letter, our Apr 5 phone conversation, where the Swanson-Bandelm trial 1s (put over,
after 4 days of plaintiff, to May 16, with judge shying like a nervous jumping horse at finding a constructive trust
or easement for reasons relevant to our water system's legal situation); visits with officials; new-owner-realtor
disinclination to heed counsels of caution (see Encl. B, Featherston letter to Coldwell Banker); escrow delay of
Penttila sale to new owners; discovery how Swanson obtained the key and hooked up her hairpin property to our
system [in a fashion disregarding both our conditions and, as it turns out, Idaho regulations]; and Soss' preferring
others than him to work on clearing the situation -- in light of all that, as well as a logger's unexpected
appearance even while I write, I concur in your desire for speeding legalizing the system. Iso act. Having just
spent 2 hours with Dan Featherston (by now one of the 2 Sandpoint attomeys most familiar with Talache
problems, and with considerable litigation experience re various Bonner water systems), I have asked him to write
you once he has gone over the proposed draft of Articles of Incorporation re their consonance with the laws of
Idaho. I'm sending them to you now so you both have a chance to look them over beforehand. If I don't hear from
you to the contrary, I shall file them with the Secretary of State next week. I “K $< L d¢ ‘ PPN 3 M-

May I first urge that the pace you attribute to my academic inclinations to theory (vs. your practicality) is
more because | alone [among the 5 owners who for occupational reasons should be more readily able to deal with
the problem] am doing the work (putting research aside), one of you is so far free-riding [your tum -~ the
presidency — is at hand near the end of this letter!], Mays remains angry, and my spouse has 2 jobs. It is still
more that the preblem's scope is broader than incorporating the system. There's also the water main's
problematic uphill routing near your/Mays' boundary, the present-day probable unlawfulness of your and
Mays' drainfields, a space-bind if either fails, how many of the lots on this tier are going to be mercilessly
clearcut-logged (a question suddenly re-emergent), and the imminent collision of the old Talache Water
system you have a passive membership in with Idaho-adopted [IDAPA 16, Title 01, Chapter 8-002] 1992
national [CFR] regulations. [ don't think that system’s board vet realizes Idaho regulators are prepared to
pounce [as ] understand Mike Nelson] on that system if they determine it has reached 25 users [persons. not
hook-ups] for 60 days per year. 1think you'll find reliance on this altemnative hasn't been viable since 1992,

The pace has also been due to the untheoretical legwork visiting officials in C d'A and Sandpoint to build
credibility in order to proceed. Others have so roiled Talache's reputation that ane official, about to testify in
court, announced that going to Talache on business was like entering "the twilight zone." Better was that he next
said he wished Nash was around (at court) to straighten things. To that Swanson, I'm told, took exception.

Other delay has been: (a) the time for Alan Kiebert to finish surveying shoreside Lots 1-10 [Encl. C, now
recorded] and locate where uphill lots touch the county-dedicated, owner-maintained 30' road above your and our
houses [for the old pin, look under, when next here, the comer of a boulder now atop Sanger/Harkins-Nash-road
juncture; and see, notation 27 1/2 on cedar just north of utility pole = 27 1/2' above lower edge of right of way,
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which hence has upper boundary running from red/blue stake near utility pole almost along top of bank];

(b) grading said road in its correct boundaries {you and Mays have about 10' above your railroad ties, it
tums out, which you or Mays may need for sewage-problem reasons discussed below]; and

{c) getting the permit and having installed and approved [now done — see Enclosure D] the new drainfield
needed in our front garden to deal with the shorefront property's inlawful condition of having a water outlet but
no proper place to put, e.g., the chlorine/water mix when cleaning the chlorinating system.

It was also necessary to apply for water rights before incorporating, so to frame the “geography of
distribution." The water rights application was filled out by Margo and I in the office of the Idaho Dept. of
Water Resources' person in charge, with his help - so should be okay. As long as we follow through with
the rest promptly, it should satisfy his 31 Mar 95 Notice of "Illegal diversion of water." [Enc. E ]

Item Stage of Applications
Water Dept Public Army Sec Pan- Planning Con-
Resources of Com- Corps of handle & struction
Dept Lapds ment State Health  Building
Small Water System  $+okay  S+okay  okay okay na na na
Drainfield na na na na na S+okay na built
Main Water System  $+okay  prelim n
disen works
okay
Dock na_ prelim
Fix seawallna - disc okay

The above table shows where matters are. The chief additional considerations since my Feb letter are:

L. The all-determining Idaho adoption of the federal ''25 persons for 60 days/year'' standard for
turning a private into a public, highly regulated, very expensive, daily-monitoring, water system, Forget the
N of connections variations in agencies' standards earlier discussed --¢.g., 10 vs. 15 hook-ups. The test that bites
Jirst now is this "25 persons/60 days per year" one. It makes 1995 utterly unlike 1980. We have now 7 service
lines -- fortunately 2 on lots owned outright by one 3-person family. Imagme 4 houses with Harkins' size families
= 24 of the 25 persons to propel us into what George Worst says is more like $100,000 than $10,000 upgradmg
expenses, not to mention daily monitoring. Lou Meigs [of Welch Engineering, that designed our system] stresses
the same point. This forecloses system expansion without extraordinary expense-levies for new owner hookups
[something like $25,000 per new house for each of the defunct 1980 corp member dead-rights]. Expansion
without $ would reduce the market value of existing homes /how do you sell if you tell the buyer he can occupy
for. e.g. only 59 days/year?] [Parenthetically, all this suggests why [ have taken out rights on a new small
separate water system, so that jn extremis one or both Nash lots can leave the system.] These observations show
the untenability of your upper system altemative. Present users can't add passive rights-holders without being
way over into federally-mandated high-$ territory. Some experts predict that the government may reduce the N
(more likely of hook-ups than persons) triggering regulation.

2. Meigs' $ estimates for engineering appraisal; Idaho flow-capacity standards; Idaho pipe depth
requirements; dangers of repairing/not repairing leaking old TWA watersystem lines above our houses.
2a. Examining Welch system plans (the "as-built” is lost), Meigs chortled at his predecessor's design, especially
the absence of any holding tank or filtration, warned against expansion given the 25 N limit, said he could do a
capacity estimate ($300 if we fumnish him with various data so he doesn't have to visit) but the system seems
cbviously too weak (since 1987 pump and 1991 main size downgrading!y, said he'd also for $1000 calculate
what's now needed to meet environmental regs -- but to do so we need a new system, not minor re-design.

TWhich I've noted since my Feb letter's disputation on pump GPM. The 1991 downsizing of lakeside pipe from 3" -
to 1 1/2" diameter > 25% of original pipe capacity. Why don't vou tell me these things?




2b. Idaho Instantaneousg aterflow Gmdelmes. Previously I've used Wash. State and FHA /g Lﬁ hs

recommendations re pump/pipe capabilities for N houses — given me by DEQ as rough gwidelines. However,

enclosure F [Fig. 1. "Moaximum Instantaneous Water Requirements for Domestic Use"] was attached to the

Dept of Water Resources "Illegal diversion" memo by the official who shepherded our water rights application.

[See his penultimate sentence.] We should go by these Idaho guidelines. To the right of the little table "Houses N
Served - Rate of Flow in cubic feet per second” I have converted Idaho cfs figures into the gallons per minute we

usually discuss. [GPM = 7.5 x 60 x CFS.] Just taking hookups in use the past 5 years we are already above 4
optimum gpm for our pump - without allowing for head or pipe friction. Please add these points to my Feb.

etter's (pp. 1-2). Please note also two points about Enclosure G, the water rights application. #1. The

pplication is, after discussion with the official, for 0.12 cfs =54 gpm]. The application, if approved, grants an
"up-to-0.12 cfs" water allocation and a 3 year license to build up to, not a requirement [though to complicate Cpn
rs the Lands/Army Corps encroachment, if granted, may read 2 years]. #2. Please see the required map of w
lots to or through which water has been distributed done in his office. Note it has a spur onto the O'Higgins z
[Nash/Mays] lot. This copes with the eventuality of sewage system breakdown, particularly on your or Mays

lots, via system-main relocation; and (b) possible well-drilling . [See 3 infra.] Note also where no spur is.

2c. Idaho Pipe Depth Requirements and Swanson's 32-inch Self-Help Hook-up. Please re-read my § June
1994 letter to Hofmester [spelling out a careful position Swanson has ignored] and 8 July 1994 memo to our
system users [ditto). Note my concerns about her idea of a spur-pipe buried only 32" and my asking Soss to
Jfind out — who came back with a fuzzy answer. The correct answer is posted at eye-level right next to where
one talks to the Panhandle Health receptionist and is in Enclosure H = at least 4 ft. Redoing the service line to
out house and re-connecting with the main 62' uphill from our house's foundation {which main ends its northward
traverse at our connection, consistent with Terry Nordeen's statement that it comes up from the county road below
near your/Mays boundary) found the main at least at the 5 foot depth in the plans (as also our service line). Itisa
bad idea to permit a shallower line. So say Nordeen, Meigs, and Ron Kohal (excavator for Block 5 systems).

2d. The dangers of repairing vs. of not repairing the old TWA 2" line and frostfrees near our houses.
During excavations, after the appearance of Mr. Privette, Cal Kelley (the watermaster of the old system) turned
from being very co-operative about our enterprise - even to the point of helping dig and of phoning the places for
us to rent a metal detector and buy piping, and saying we could relocate the old system's pipe if needed so to
obtain the now-required drainfield distance from both house foundation [20'] and water main [25] -- to concerned
and angry. He talked about ripping the 2 frostfrees out and fining you all and Mays for violating your passive
membership conditions in his system. That change of demeanour, seemingly encouraged by Privette, arose from
Cal's finding the water still flowing in these frostfrees and Mays' hose nearby. He also found the frostfree
between Nash and Harkins/Sanger is on Nash land, by an inch or two, though the piping to it seemingly runs
across your land, and seems to have a longterm leak under or near it. This led him and later the system's veep to
as-yet-unsuccessful efforts to cut off the frostfree at its connection with their main spur down from the top, and
[after considerable digging at the top having "borrowed" our excavator and backhoe unknownst to me till later] to
turn off the entire spur at the top. The valve seems to close only partially [Kohal attributes this to excessive head]
and is ancient. The only thing they have succeeded so far in doing is putting a stake in the middle of "our" road.

So the leak continues, if they are right about it. I think there may be 2 or more leaks. I also thmk that given
Kohal's view as to excessive head and the ancientness of their piping which seems to be 2" galvanized steel,
probably 40 years old [though Privette confuses the watermaster further by conjuring up an even older, silver-
mining era pipe continuing down toward Johnson's and may or may not be joking] an early order of business for
our new corporation should be exploring the possibility of our relaying their system with new, stronger pipe above
our 3 houses and closer to the upper edge of "our” road. There is far too much dewnhill waterpressure in their
piping to accommeodate an explosion when none of us is here for a few weeks. Possibly this ancient leak, if it
exists, is contributing to the footing cracks I note on your home. Does your house have a curtain drain”?

In any event we have now seen that their pipe is buried only about 2' to 2 1/2' below the road surface, consistent
with Nordeen's account of its shallowness by his (now Mays'} cabin and its freezing solid for 4 months (Jan - Apr
1979) when he lived here. All seem to agree that the only reason it doesn't freeze when full of water in the winter
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is that the pipe is leaking. If we or they don't fix it, we have 4-season leaking near our houses. If we or they
do fix it, without burying the pipe deeper, we will have winter-freeze, and spring-burst.

3. Incipient clash between system main routing and Harkins & Mays drainfields -- and relevance of
O'Higgins property. Considering together Enclosure I [your house's 1973 Panhandle-Health "vacation home
only" permit, okayed then by Bob Camp whose local reputation is one of being much stricter these days) and
Enclosure J [composite map of comparative lot distances from Lake made when negotiating with Panhandle
about the drainfield now installed] shows a dual watersystem piping/Sanger-Harkins sewage layout problem
[and suggests a similar watersystem/Mays sewage layout problem, "suggests" because there's no record of a
septic permit for that house in Panhandie files (spotty before 1970)]. This warrants your close attention because
it and analagous circumstances springing from Talache Landing's too small lot sizes account for a distinctive
aspect of the Articles of Incorporation - permitting lot owners to move around parts of the system at their own
expense provided that the resuit is not detrimental to, or improves, the system's functioning, and relatedly
obligating the system board of directors fo aid, in non-financial ways (e.g., writing supportive letters where the
request is reasonable), relocations of other systems so to overcome layout problems of the sort { now describe.

First, please add the distances across your 70' property width shown in your permit map, starting with the
actual ' setback of your house from our joint property line. You get 5' + 32' (house) + (assuming 0 distance
between house and drainfield) 35' (drainfield) = 72'. This is impossible.

Second, superimpose 1995 Bonner County setback requirements for drainfields = prineipally, 5' from
boundaries; 20' from house foundation; 25' from system main.

Third, consider my composite map's Lake setback lines. [The lowest line of each line-set is the foot
equivalent, erring if anything by slightly understating distance.] Without going into soil-type and height-above-
lake-offset details, Panhandle is comfortable about A or B soil type above the higher lineset, gets uncomfy with
certain A types (sandy/gravelly) much below the upper line, and with B types (somewhat clayey) much below the
200" Ime. If your soil type is the same as mine [A], they are happy from about the footprint of your house uphill.

That's insufficient room above your house, if your current septic fails, for any part of a replacement —
without moving both mains uphill, or the house downhill. Even without failure, you are now barred from
any expansion of the home — e.g., a clothes-washer if it doesn't have one, or a new bedroom. [Because our
house is 21" lower, our drainfield fitted.] Beside your house, if our system's main is just on your/Mays boundary,
you have [70 - 5 (the Nash/Harkins 5' property setback) - 32 (house) - 20 (house to drainfield) - 25 (drainfield to
main) = 70 - 82 =] a negative 12 feet. Here Euclidean geometry is at a loss to find room. Below your house
you need to come down 20" to about 235'-245' - getting hairy unless you have B type soil As the Mays house is
about 10' wider and the property only 60' wide, it seems that his situation re a replacement is worse. Moreover,
both layouts seem too close to the system main (under 25' away) to pass muster today.

Here is where the O'Higgins property figured in my thinking about purchasing, and may have to enter
water system planning in future — e.g., rerouting the main or providing space for someone's replacement
drainfield. It is about the only place (except Danyow's property) on the second tier that has points for a
well the required 100' from a contamination seurce. The more I talk to experts, public and private, the more |
hear the days of Lake withdrawal are fading and that it's far less expensive to meet purity regulations with a well.
I know you don't like discussing my firm reactions to Mays' starting matters off with his Penttila letter of Jan 94
re me the evil California developer, then following up with his adverse possession claim. And I understand why
Frances opposed my conservationist aims even before we jointly bought. But to this day I do not understand why
the two of you would have objected to such a modest set-aside entirely costless to you - the more so as I had been
told that at least one of you liked the wildemess. Maybe someday one of you will explain. Till you explain why
I'm wrong, I think O'Higgins should be held in reserve for a bad day of septic or watersystem location problems.

4. More clearcutting between Johnson's and your/Mays' places?? As you know, I could not nfluence
Frances against, with the cutting skills of the other Kiebert {Kermit, not surveyor Alan], turning the hairpin-bend
property into an example of what the Sierra Club hates. My joint O'Higgins purchase [ir_lcidentally Mays never
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had a chance to buy then, as [ later learned, because Frances made the offer before it ever reached a multiple-
listing, or virtually in the hour that...] at least prevented an O'Higgins clearcutting. To my consternation, today
there appeared a logger going over the Gibbs lot [a good Gabel&Gabel title chain property, purchased Dec 94 on
a warranty deed by Frances who in tumn six months later sold 1/2 interest via quitclaim (1) to Stewarts who are
unaware of the difference] with Stewart. The logger said there's 4000 board feet there. So we have another
Frances plan [Stewart's uncertain] to produce another devastation @ $400/1000ft for $1600 profit. I'm not at all
sure that either of you care, so won't bother you with proposals to avert that unless you ask me. I've put m
enough time and $ on this sort of public-good enterprise on my own, with just brickbats hurled at me in retum.

3. The our-water-system-relevant, anti-easement doctrines being peddled at the Swanson-Bandelin trial,
and the seeming strong views of the judge about attorneys' duties to be very good people, with very clean
hands when in business relationship with laypersons, if equity is to be invoked to overcome absence of a
written easement or title, See first my Feb. letter's reference to Hofmeister's trying the Chen wildlands exception
to defeat a prescriptive easement claim by Bandelin. The trial is more intriguing because whenever Bandelin's
attorney, Featherston, develops prescriptive easement, actual use, easement by estoppel, or constructive trust
arguments against Hofmeister's revocable license position, the judge keeps coming back to whether an attorney
[Bandelin] in a business relationship with a layperson can so use equity at all - even if the latter has fooled the
former by taking money for the land/system and not recording title or easement, etc. The practical result of a
Swanson win would be 5 more septic drainfields on "our" tier. The doctrinal result would be interesting.
Compare the 2 situations. See Box Questions below. If Bandelins have no easement, if Swanson can at will
revoke their license to use, and send them wee-weeing in the wildemess, couldn't any watersystem user through
whose property this system passes say, "Sorry, but I just revoked your license." Weird? Should we want this?
All these considerations seem to urge "double-bottoming” our system -- in ldaho 5-years' easement doctrines
and in the "lapse into the individual owners' position " so that one or the other will do against "pirates.”

Who Has Cleaner Hands? How (Ir)revocable the Licenses? Swanson-Band. sewage/water QOur water system

Are practising or non-practising J.D.s involved in the system? yes yes
Are "innocent” non-lawyers involved? yes yes
Did former intimidate latter re rights in systcm or property ownership?no perhaps
Were water rights obtained for owners' related water withdrawal? yes no
Was there an encroachment permit for related water withdrawal? yes no
Were Idaho Corporation laws [outed? no yes
Were § Payments for land where svstem located made by all parties? yes, seemingly no
Have $ Property tax payments for such land been made by all parties? yes no
Were there $ Investments in watersystem's building by all parties? ves no
Have $ Upkeep costs been paid by all parties? ves yes
1s the Title in ail parties' names? no no
Are there Written Easements? no (Band.); yes (Stewart) no
Have authorities objected to an "illegal diversion"? no ves

6. Articles of Incorporation To Be Filed with Sec. of State? IC 30-3 (Non-profit Corporations Act) permits
building into the Incorporation Articles [Enclosure K] protections that should satisfy owners of what would
become servient estates and others in the system. {'ve put this line-up for temporaries: SANGER [Pres.~it's time
for him to "input'], K. NASH [Vice-Pres. — I'll do much watermaster-like donkey-work, but an attorney seems
needed at the top], HARKINS (Secretary], M. NASH [Treasurer]. It might be desirable to have Mays, but any
officer is going to have to stipulate willingness to discuss system matters civilly with any user. Perhaps you can
bring this about. Let me know of any changes you think needed. [ agree we should proceed additively with other
current users ~- and soon, so I can turn attention to the academic enterprise in Enclosure L [letter from ldaho L.
Rev. editor], in which, I'm happy to report, Dan Featherston is going to join me as an author.

Sincerely yours,

‘A E. Keir Nash



Marguegite Bouraad Nash
1033 North Ontare Rd.
Santa Barbara, CA 93105

April 26, 1995

Dear Matr:

I have just fimished reading your two contradictory letters of April 18 and 19, 1995 written to two different
people (Ms. Frances Swanson and my spouse), on the same subject. They were faxed to me by my spouse
en route back to Santa Barbara because of my impending shoulder operation.

I am appalled. 1} is hard for me to believe that an attorney at law who often engages in mediation and
arbitration (you mentioned that to me Labor Day 1993), would write the letter to Swanson having just
written 2 conciliatory letter to my spouse a day earlier.

In your April 13, 1995 letter to my spouse and the subsequent discussions with him during the April 22,
1995 meeting, discussions that took place in the presence of our son, vou depicted yourself as the honest
broker seeking an equitable solution to the problems of the water system and offering to redraft articles of
incorporation that are legal and fair. [ must adrmit that during that meeting you did a credible job of
convincing them of your honorable intentions, and that your dealings were above board. Even I, having
heard the details of your discussions, was willing to let ntyself be persuaded by your arguments.
Unfortunately vour letter to Swanson, given to my son by Mr. Privette, told a different storv. It spoke
volumes regarding your intent and your role.

Uniike my spouse, I am not given to lengthy letters or extensive discussions of issues. [ will, therefore,
state my position clearly and bluntly lest there be any mistake of my stand. ! am now putting you on notice
that any articles of incorporation, drafted by vou or other parties, that do not meet our needs and protect
our rights, and that are not in complete compliance with Idaho and Federal laws, will not be acceptable to
me. Should the articles of incorporation and the by-laws be less than [ have suggested. you may find
yourself needing more than c¢harm and smooth taik to put them into effect.

Due to my operation, I expect to be out of commission for a short period of time. After recovery, [ shall be
delighted to discuss with vou possible solutions to the water svstem and related issues.

With kindest regards.

Sincerely,

%Mw&nm/ﬂgx

Marguernte Bouraad Nash, Ph.D.

ce: Harkins, Johnson, Mays, Penttila. Soss



. . Matthew K, Sanger

£, 2503 38th
Spokane, Washinglon 99203

April 15, 1995
!
' |

Ms, Frances Swanson
P.O. Box 174 ;
Sagle, Idaho 83860 :

Dear Frances:

Enclosed please find a letter and a copy of proposed

Articles of Incorporation that Tim Harkins and I received from
RKeir Nash. I showed them to Mark Mays, and he suggested that I
should send them on to you because of the obvious effect it has

an your rights,

I am also enclosing a copy of the letfter I sent to the
Nashes in response,

I am trying to keep on good terms with him. His cabin and
his deck are only a few feet away from curgs. I feel that I want
and need to stay on good terms with him for as long as pogsible.
I£, for any reason, you would like to get hold of me during the

day, my work number is 509~838-2700,
Cordially,

T

MATTHEW K. 'SANGER

MKS/ccm
Enclosures
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' Matthew K, Sanger

. E 2305 33th

Sp Washingion 99203

April 18, 1995

Mr. and Mrs. Keir Nash
P.O, Box 482
Sagle, Idaho 83880 :

Dear Keir and Margo: §

Thank you for all of your work in trying te get us

incorporated. Your industry is impressive. ;
' |

I know I have not participated in this necessary process,
and probably have ne right to make demands. But, I dojhave some
suggestions., 1 fear that if I do not speak up now, you may
further hold my non-involvement against me. I know I have to do
my falr share, but please remember, Talache is my refuge from
legalistic demands. I find it hard to have te deal with these
problems when I go up to the cabin to get away from similar ones.

My suggestion is that ycu simply file Articles with the
minimum generic requirements allowed by Idaho law, or hold oIf
filing them until we can have all the cabins review and approve
them. Your work is not wasted. In my experience, the
provisions yeu want in the Articles are more apprepriate to the
bylaws., Aren’t we going to have to get agreement of all cabin
owners currently served by the system? If not, we might find
curselves subject to a lawsult from those excluded or from theose
who do net agree to terms. The most important thing would seem
to be to have all the cal)ins agree to being incerporated. I
think we should get that done first, and then try to find
consensus to the gaverning provisions of the corperation in the
bylaws. Persconally, I am hesitant to enter into any ¢rganization
of property owners that requires unanimity. I also think that we
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Mr. and Mrs. Keir Nash
April 18, 1995 _
Page 2 |

i
f ~

| I e
‘should stick to the subject of water, not scenery. We,have
‘already had a hard enough time trying to regulate ourselves
regarding the necessity of water. I, for one, do not have the

energy to try to legislate the aesthetics of scenery. I

I will be coming up this weekend for a couple of days with a
sick friend. Hopefully, we can take a little time, at your
convenience, to discuss this further. :

3

Again, thank you for all your work.

Cordially,

AWK

MATTHEW K. SANGER

MKS/ccm !
~cc: Tim Harkins .
|

i



UNIVERSITY OF CALIFORNIA, SANTA BARBARA

BERKELEY » DAVIS * IRVINE « LOS ANGELES + RIVERSIDE * SAN DIEGO * 5AN FRANCISCO SANTA BARDARA * SANTA CRUZ

DEPARTMENT OF POLITICAY, SCIENCE SANTA BARBAHA, CALIFORNIA 93106
30 April 1995

To: Johnsons, Penttilas, Sosses as Qwners of Properties Using Talache Water System
From: A. E. Keir Nash

Re: LEGAL WARNING?; ATTORNEY FEATHERSTON WORRY;

PROGRESS AND MONKEY WRENCH EN ROUTE TO LEGALIZING THE WATER SYSTEM;
FORTHCOMING 2ND DRAFT OF INCORPORATION ARTICLES?; &
A POSSIBLE SOLOMON-LIKE, BROADER TALACHE SOLUTION

FIRST, I should bring you abreast of considerable progress toward legalizing the watersystem
jolted by an unexpected recent problem. [Compare Sanger letters of 18 & 19 April 95.]

SECOND, you should think through carefully the impiications of a legal liability issue raised just
before those letters by Sandpoint attorney Dan Featherston, and passed on by me to Sanger and Harkins.

THIRD, you should consider whether a joint solution proposed to several intertwined Talache
problems appeals. I begin by clarifying why my wife took indignant exception to Attorney Sanger's
procedures while we thought Sanger and Nashes were jointly working in good faith on drafting
incorporation articles and while Nashes obtained permits as riparian owners in order to pass the water
withdrawal and lake encroachment rights on to you all.

Please understand that, to legalize, 3 kinds of rights [1=right from Idaho to withdraw water;
2=right from Idaho and U.S. to encroach on Lake Pend Oreille; 3=reciprocal rights among system users]
need to be obtained or recognized and distributed or transferred [presumably via written easements or
equitable servitudes] while a 4th is convenient, but optional [membership in a watersystem corporation].
Considerable confusion seems to arise from forgetting the need to dovetail the 1st three with the 4th, and
proceeding as if the 4th is all that's needed.

A. APUZZLE. Perhaps our chief puzzle is the disjunction between Mays' preferences in his July 1994
response to the users survey re additional hook-ups and Mays' April 1995 concern that Sanger should send
a particular draft of Articles "on to [Swanson}... because of the obvious effect it has on your [Swanson's]
rights." My wife was angered by his friend Sanger's decision to send it outside the user group prior to
letting other water system users see it, after its drafter had asked Harkins "and Matt to let me know if I've
succeeded" [15 Apr 95) and agreed to shelve it, and because at no time during extensive discussions
between Nash and Sanger, did Sanger ask or inform Nash about so circulating outside the system-user

group. _The sending was th I zling becau aft's "Swanson-rights-affecting”
to approximate. and to actualize the jmplications of, what seern to have been Mays' July 94 preferences.

B. PROGRESS SINCE SUMMER 1994 SURVEY. To remind, my wife and I began pursuing legalization after:

(a) the June/July 1994 survey of system-user preferences [see my 8 July 94 memo to you];

(b) Tim Harkins' 13 July 94 letter to Margo and myself stating the related views of him and
Talache cabin "co-non-owner of record"! Matt Sanger and indicating that as there was "apparent
consensus” re the desirability of legalizing, as neither Harkins nor Sanger "have had the time" to" take the
needed steps..," and "because you have spearheaded most of this organization to date, I ... ask that you
have the opportunity to give your ... proposals;"

(¢) Mark Mays' 11 July 94 letier to me taking the strongest position of any user against easy
new hook-ups, specifically by Frances Swanson. See Mays' pages | & 2 {(enclosed), saying in part:

1] use this awkward phrase as Sanger says he and Harkins are not Talache cabin titleholders of record.
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"... Swanson has no legal right to access ... purchased shares in a corporation ... proven ... dead, ... some of
us feel wronged by her... feel .. she has treated some of us unfairly...." "regardless of .. legalities....we should
let her in if it is also fair to others” fbui] "in a way that doesn't cost other people.... any cost of improvemenis
to ... fall on her... some pro-rated contribution for what... happened with the system...." — Mays, 1994.

C. TEMPORARY SUSPENSION DUE TO CLAIMS BEYOND OUR IMMEDIATE CONTROL. My wife's and my
pursuit of watersystem legalization was aborted for 6 months in summer and fall 1994 while dealing with
2 pre-emptive attempts still puzzling to us. One was Mays' adverse possession claim on a small part of the
('Higgins parcel [abandoned by his purchase of Swanson's co-tenancy in September 1994]. The other was
Swanson's unusual driveway easement claim across Nashes,' Bandelins,' and Cahns' waterfront properties
[rescinded Oct 1994; quitclaim recorded Feb 1993, after title insurance company intervention].

My wife and I could not proceed on watersystem legalization so long as a [temporary] cloud remained on
the shorefront property through which the systemwater flows en route to yon. We have been expecting,
since the rescissions and quitclaim, inquiries from Everett Hofmeister, Swanson's att'y, whether we might
take up again where matters left off respecting driveway easements, etc. But no inquiry has yet come.

D. RESUMPTION IN FEB. 1995. As easement matters cleared, we consulted with Harkins about suggested
procedures [see especially #6 & #7 of my 17 Feb 1995 letter to Harkins,. & see his 16 March 95 letter - "I hope
this letter is what you need for purposes of moving forward. Your efforts do not go unappreciated.”] My wife
and I, visiting Coeur d'Alene and Sandpoint government officials, proceeded to make the rights permit
applications in the order suggested in my 17 Feb letter. As attachments show, permits have been awarded
for the "new system"” and are in the works respecting legalizing the old system. Asof April 18 & 19, my
wife and I thought we were advancing well and that our efforts were appreciated. Seemingly, now, not so.

E. FEATHERSTON CONCERN AND MONKEY WRENCH? In mid-April, Dan Featherston raised a matter that I
promptly relayed by phone and in writing to Harkins and Sanger even as I urged that at least one simply
had to take time, at last, to stop looking at the watersystem matter in isolation from other Talache matters
under litigation and "get on top of a complex tangle generated by permanent Talache residents.” I put the
Featherston concern first to them to find out whether we should worry about it and whether they, as
practising Washington State attorneys, would take it seriously. Though I was led to think they thought
Featherston in error, later events suggest they were more worried than they wanted to let me know.

F. SANGER'S SATURDAY APRIL 21-23 VISIT TO TALACHE, BUT NOT WISHING TO TALK WITH FEATHERSTON;
APPARENT DISJUNCTION BETWEEN CHIEF REASON FOR SENDING TO SWANSON (EFFECTS ON SWANSON
PROPERTY RIGHTS) AND CHIEF OBJECTION PUT TO MY SON AND MYSELF DURING VISIT {(LETTING OTHER
WATERSYSTEM USERS KNOW BEFORE WE FORM A CORPORATION WHAT NEW-HOOKUP POLICY WE REALLY
INTEND TO VOTE FOR ONCE WE DO). At a Saturday, April 22 meeting with my son and myself, fortunately
otherwise productive re some basics that should be in the Articles, Matt Sanger seemed to think that a
primary problem with my draft was not the hookup policy itself but rather that so spelling out a user-
admission policy in the Articles meant we wouldn't get consent. Therefore, as my son and I understood
his position, we should leave the policy vague until after Incorporation, when other users would be bound
by the majority under Idaho law. He seemed to like something close to the policy I had drafted and to be
certain that if Nashes voted for it after incorporation, at least half the cabins would favor it fcounting, as
my son and I also understood, Harkins/Sanger and his friend Mays].

I preferred an explicit agreement as to policy before incorporation. However, I left matters there
since the policy seemed to approximate a majority view of the June/July 1994 survey, and his forthcoming
redraft (supposedly to arrive this past week but not yet here) would prowde opportumty to redebate.

WMMWMMM (or that he had cc'd SWﬂﬂSOﬂ

his letter to me, but not vice versa), I was puzzled that, saying he couldn't stay to see Featherston (a
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Seventh Day Adventist with Saturdays set aside, who was planning to boat over to chat from Glengary
early Sunday morning), Sanger remained at Talache Sunday later than Featherston's planned visit. Later, a
highly irate Bob Privette appeared on the shorefront, visited Frances Swanson, and displayed to cur son
William a large envelope addressed to her with Sanger's as the return name and address. I phoned Sanger
about that, but he still did not tell me of the content of his letter. That came from Privette, whom I thank.

G. RESULTANT COMPLICATION #1. THE DIFFERENCE BETWEEN (1) JUST RECONFIRMING A POLICY AND (2)
DOING 80 WHILE LEADING AN ELDERLY LADY TO THINK YOU ARE GOING TO RECONSIDER AND CHANGE THE
POLICY BUT NOT REALLY SO INTENDING. Matt Sanger, if I've got it right, sees no difference. Both can be
said to be manipulating people’s opinions for a good purpose. But I do see a considerable difference as to
the manipulation & purpose. May I put the difference I see? If one is just reconfirming a July 1994
majority, one can take the posture that's all we are doing and if anyone wants to change, they can raise the
issue in timely fashion (before incorporation). That seems like "Let the Incorporation Voter Beware.”

Please, by contrast, consider carefully the likely effect upon Ms. Swanson's anticipations of
Sanger's April 19 letter to her. A different manipulation of opinon is involved. If you were she and
reading that letter, wouldn't you think you had at least one and probably two system-users opposed to the
policy in my draft? Assume she knows Dan and Dee Sosses’ views. Wouldn't you anticipate a new
majority? If Mr. Sanger had told me about the letter when we were discussing the Articles, then ¥
would have said to him: "How can I possibly vote for that policy after that letter. You can't lead an
elderfty lady on that way. No!" That seems ro me more like "Let's Fool the Lady & the Incorporation
Voter." The letter almost precludes voting for the policy by anyone aware of the letter -- just in fairness.
The April 19 letter contains the boomerang effect of limiting system-user options.

H. RESULTANT COMPLICATION #2. Consider what happened -- as familiarity with Talache can anticipate.
Swanson informs Privette, who gets understandably furious at the wrong person. Then he rethinks and
delivers to my son. In the meantime, Privette has given information in my Apr 12 letter {not the Articles
draft] about another water system to its Board. That information was meant just to explain a complication
about a fallback presumed in the past by my letter's recipients (Harkins and Sanger) for their benefit. The
Board entirely misconstrues the purpose. The net effect is we get looked at as "baddies.”" Another
boomerang. Good procedures yield good results; bad yield bad. We should proceed more carefully.

I. ABETTER "SOLOMONIC" ALTERNATIVE? — SOLVING SEVERAL TALACHE PROBLEMS AT ONCE BY
CHOPPING THE WATERSYSTEM BABY IN TWO. There is an entirely different possible reading of Mr.
Mays' position than what I have so far proceeded on the basis of. It is that Mr. Mays' has in fact
changed his position sharply from that of last July and has not let his friend Sanger know. That
would be fortunate indeed because I have a plan that would, I think, settle considerably more
Talache problems and more serious ones than our water system all at once. It only requires Nashes
and Mays/Dillon be a little generous with some third parties. 1 have discussed it with Featherston who
takes it seriously and expect he may take it up with Hofmeister. It tries to be responsive to Sosses’
concerns, with whom I have been speaking throughout. [ put the details in an appendix and map. Suffice
it here to say that its main features seek, via a series of easements and related agreements:

(1) to minimize the additional costs of more hook-ups by splitting the system in two and so
sidestepping the effects of the principal stumbling block [the 25 persons for 60+ days per year regulation]
-- s0 providing hookups for Kites (Swanson) and Privette;

(2) to settle the Swanson-Bandelin suit [which is running up far too much by way of attorneys'
fees en route to a "lose-lose” overall result] out of court by spatial reallocation that has the effect of
costlessly injecting about another $60,000-$70,000 into the waterfront economy; and

(3) to permit Mays to do what he wishes with the O'Higgins property parts nearest his boundary
and avoid a partition by sale even as it frees up Swanson's selling beachlots #7 and #8 [and #6].
ce: Harkinsg/Sanger/Mays; Featherston; Privette; Hofmeister
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TURNING SEVERAL 2-PARTY TALACHE CONFLICTS INTQO MULTI-PARTY TALACHE CONSENSUS

Mr. Soss' note, with whose sentiments I entirely agree if he will include a 3rd longtime Talache family
(Bandelins), prompts me to see if those sentiments can yield specific courses of action. Suppose we look at 6
Talache problems, together more readily solvable than separately. Key is Dr. Mays' new concern for Ms.
Swanson's property rights as well as where the Swanson-Bandelin trial over the shoreside Lot 6 Armon
sewage system has gotten to. Key also is that Lot 6 is overutilized from a health official's point-of-view, but
underutilized (at least by $60,000) from an economist's point-of-view.

The 6 problems are:

1. How to enable Ms. Swanson & "related” property-owners of Shoreline Lots 7, 8 (Deshon) and
hairpin-bend parcel (Kites) to proceed while satisfying legitimate Bandelin concerns.

2. How to improve various sewage/drainfield layouts relative to Lake Pend Oreille so to alleviate
Panhandle Health concerns.

3. How to bring both Privette and Swanson (Kites) into the current Lot 1 less Tax 1 water system
while: (a) legalizing it on a readily defensible basis; and (b) providing adequate mutual guarantees for
property owners currently on the system that protect both dominant estates in their water flow and servient
estates in their quiet enjoyment; but (c) without incurring ruinous costs because of Idaho's adoption of federal
water-purifying/monitoring regulations between 1980 and 1995.

4. How to restore some confidence as to the governance of that water system.

5. [Less important in itself, but crucial to solving problems] how to get Mays/Dillon and Nashes to agree
on uses/non-uses of the O'Higgins parcel given Idaho's non-exclusive use requirement of tenants-in-common-
-short of a partition by sale, whose cost would almost require the winner to develop it.

6. How to expedite sale of Talache properties that current owners now or soon may plan to sell.

I refer hereafter to realizing desirable goals as Sossian solutions [he has best captured the right spirit] and to Fea-
therstonian meang [my generalizing from his Solomonic "cut the baby in 2" idea for the future is just my derivative idea]
and to $-freeing means [another means available]. Ity to lower transaction [imperfect communication] costs. These
have become high due to misperceptions and unilateral refusals to discuss.

A. Problems #1 and #2 are intertwined in the Swanson-Bandelin suit. From a practical stendpoint,

Panhandle Heaith officials would prefer to see the sewage from the 3 houses on the Armon system [Stewarts,
Swanson, Bandelin] further from the Lake. But having okayed it in the 1970s and unable to find leakage,
they have no power to order their preferences. Swanson has found places uphill for 3 of the 4 houses
involved if Lots 7&8 are sold and a new house built on Lot 6 [1 drainfield to hairpin bend; 2 to Gibbs].
Bandelins have no place to go even were they willing to see the system closed down.

From a doctrinal standpoint, Hofmeister's "the system is a Swanson revocable license system”
argument lacks a chief rationale propelling courts who buy the argument. That minority rationale is that it's
unfair to saddle permanently with an easement propertyowner A who may have let property owner B do
something on his land which turns out to have unforeseen debilitative consequences for property owner A's
use of his land, just because B has invested 5. Here, however, there has been joint investment, and/or
taxpaying, and/or upkeep from the start by A, B, and C. Second, because of the dates of various lots’
subdividing, chain of title complications, and Idaho caselaw, Hofmeister's earlier {Sept 1994] arguments
underpinning a 7&8 driveway easement aren't strong. The easements need to come ex gratia, not ex
necessitate legis, from the Lot 1 2, 3 owners. 1 think they could well be

atall Grmdmg on for 4 days through various fi nancial transactions is mamiy helpmg attorneys blllmgs E
Bandelins have somewhat the better of the merits so far on the substance of the issue, Swanson's defense on

; cross-examination has been vigorous. This case needs to come out of court before appeal,
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Suggested Sossian solution I via $-freeing means: (1) 40' Lot #6 is currently "fallow," but if sold
together in whole or in part with Lots #7 & #8 [(@ $1500/front foot] would yield in total up to $180000,

rather than $120000. (2) If Swanson would concede sub silentio that Stewarts and Bandelins have 1/3rd
interests in #6, each party would gain $20,000 on sale -- or the two abutting property-owners, Stewart on one
end and Swanson on the other, could separately elect [by "sliding" the total #6,#7,#8 footage for sale] instead
to retain all or part of 13.3' each as "buffer." (3) Realizing such a prospect would require Bandelins to give a
driveway easement to the new owner of #7,#8 (and part of #6). (4) For remaining prerequisites (Kite
watersystem access and Bandelin sewage disposal site) see Sossian solutions II and III below.

d_o_l Andrews (m se]hng 2 membershlps to Cahns) gavefsold too many membershlps in the dead corporatmn
[10]. Privette wants "in" understandably. But de facto Soss has had 2 service lines in use these past 5 years
[his original + what he bought from Privette]. He is now, I think, selling for "1 1/2 houses worth" [house +
guesthouse or trailer]. Then there's the Lot 1 less Tax 1 chlorinator house outlet. Given system-downsizing
in 1987 and 1991, it is impossible both to recognize, out of grace, all the defunct memberships & de facto
uses and be on a sound legal basis. Putting 9, 10, or 11 hook-ups is much too close to the 25 user/60 day rule.
Sossian solution II via Featherston/Solomon division. Since § infusion is necessary anyhow to
bring the system's power back up to handling additional hook-ups [pipe friction, and head -- see Feb. 17 and
Apr. 12 letters], why not spend those dollars in a fashion that solves the 25/60 rule? Le., split the system
— keeping the present one at its reduced power and flow; and put a 2nd system in [coming up either
right below Kites from Privette's #15 beachlot [and so reducing pipe length] or from #7/#8? On this
system would go Kites, a new Privette #15 outlet {with easement], #7/48 house, Johnsons, and Mays and/or
Soss [=6 or max of 7 hookups]}. By splitting and adding to the new, one would then on the old have 5 of the
lots using the current system these past 5 years, and one could add a Privette hook-up for his triangle parcel +
Cahns [=max of 8]. Each system would be clear of $100,000 purification requirements and monitoring.

mww Please examine the attached map [used in negotlatmg WIth

Panhandle the recently installed drainfield in Nash front garden]. There is only 1 available location on the
upper tier {other than Danyow's lot which isn't available and is the only place where still another upper tier
house would make good-planning sense] where Bandelin sewage can have a drainfield. Note how much
further from the Lake the O'Higgins [Mays/Nash] property is in its upper half than Swanson hairpin [Kites]
or Gibbs [Swanson/Stewart]. Dr. Mays wants to use part of this property abutting his cabin's lot. Easy.

Sossian solution III: Why not just have Nashes and Mayses sign an agreement that informally
allocates use/non-use [so avoiding partition by sale] with the following provisions: [1] Mayses so to use that
portion as fong as they choose -- they can later use it or somewhere nearby on what would be tacitly "the
Mays' half" for a drainfield if needed; [2] (if Panhandle Health okays this, as I think they would since they
will agree to any reasonable improvement in respect to an existing subpar situation), one drainfield
[technically new construction standards] in the southwest highest lawful portions of the O'Higgins
"informally Nashes half" for Lot 1 less Tax 1 and one right beiow in the same half for Bandelin drainfield.
Given new Infiltrator drainfield techniques, the area needed is 40% reduced. Both should fit comfortably,
and the pipes’ coming up together from Bandelins in one trench would halve digging costs. Careful cutting of
trees and bushes, would leave aesthetically attractive flora and leave the O'Higgins lot unbuilt-on more or
less in perpetuity.

D. Problem 4 would probably become self-righting if we could all agree on such a consensual approach
to Talache matters. There remains only putting in writing appropriate reciprocal shoreline driveway
easements, equitable servitudes, covenants, whatever for all the beachfroant lots and similarly for the
water system(s) -- which, once done, should solve the rest of #4. Then #6 is solved too.

---A. E. K. Nash
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR PERMIT NO. 96-08857

IN THE NAME OF ARNOLD EDMUND KEIR NASH
AND MARGUERITE B. R. NASH

NOTICE OF CONFERENCE
AND/OR HEARING !

L .

On March 31, 1995, ARNOLD EDMUND KEIR NASH AND MARGUERITE B. R. NASH, filed with
the Department of Water Resources (department) application for permit ne. 96-08857. -
The application was protested by DAN DESHON, FRANCES L. SWANSON, SIDNEY DANYOW, DEBORAH *
S. & ROBERT S. CAHN, AND JACK R. & RACHELL L. JOHNSON.

The department has scheduled the matter for conference &/or hearing on JUNE 14,
1995 at 9:00 A.M., at 1910 NORTHWEST BLVD., SUITE 210, COEUR D ALENE, IDAHQ, 83814.
The conference &for hearing will be held in accordance with provisions of Chapters 2
and 17, Title 42 and Chapter 52, Title 67, Idaho Code, the adopted Rules of Procedure
of the department and Water Appropriation Rules 40 and 45. A copy of the rules may be
obtained from the department upon request. The presiding officer at the conference
&/or hearing will be ROBERT G. HAYNES, P.E., REGIONAL MANAGER.

The conference &/or hearing will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilitiee Act. If you regquire
special accommodations in order to attend, participate in or understand the conference
&/or hearing, please advise the department within ten (10) days prior to the conference
&/or hearing.

All parties to the matter will have the opportunity to respond and present
information and argument on all issues involved.

Dated this 24TH day of MARY, 1995.

W{m\

Regional Supervisor |V .

I hereby certify that on the qa{ day of )/Jzihth . 1995, I mailed a true
and correct copy, postage prepaid, of this document//to the applicants{s} and

protestant(s) listed below:

Secretary

Certified Mail
»"MR. DAN DESHON
+”MS. FRANCES L. SWANSON
+~"MR. SIDNEY DANYOW
DEBORAH S. & ROBERT S. CAHN
v JACK R. & RACHELL L. JOHNSON o
(g2) |~ ARNOLD EDMUND KEIR NASH & MARGUERITE B. R. NASH -—{E%?ﬁjf

:S;ztbézaﬁdgLC4hr
*/4#7 LS B il ity

q/b L
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CONFERENCE AND HEARING PROCEDURE
APPLICATION FOR PERMIT
ISSUES

Section 42-203A, Idaho Code, requires the department to consider the
following issues in connection with an application for permit:

1. Will the proposed appropriation injure other water
rights?
2. Is the water supply sufficient for the purpose for which

it is sought to be appropriated?

3. Was the application made in good faith or for delay or
speculative purposes?

4. Does the applicant have sufficient financial resources
with which to complete the proposed project?

5. Will the proposed use conflict with the local public
interest, where local public interest is defined as the
affairs of the people in the area directly affected by
the proposed use?

&. Will the proposed use be contrary to the conservation of
water resources within the State of Idaho?

BURDEN OF PROOF

The applicant has the initial burden of proof for issues 1, 2, 3, 4, and
6 above and must provide evidence for the department to evaluate these criteria,.

The initial burden of proof on issue 5 above lies with both the applicant
and protestant as to factors of which they are most knowledgeable and cognizant.
The applicant has the ultimate burden of persuasion, however, for this issue.

PROCEDURE

The department generally conducts an informal conference with the parties
to determine the issues and to try to settle a protested matter before a hearing
is scheduled. If a hearing is held, the department will issue a written decision
based on the hearing record.
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CONFERENCE AND HEARING PROCEDURE Page Two

CONFERENCE

The purpose of a prehearing conference is to provide the cpportunity for
the parties and the department to familiarize themselves with a contested matter
and to attempt to resolve the matter. At the conference, the department may also
formulate and simplify the issues, identify documents to avoid unnecessary proof,
exchange proposed exhibits or prepared testimony, limit witnesses, discuss
settlement or make settlement offers, schedule hearings, establish procedure at
hearing and address other matters that may expedite orderly conduct and
disposition of the proceeding or its settlement.

HEARING

The department will tape record the hearing. Copies of a hearing are
available upon reguest and the payment of the cost of reproducing the tape.

The hearing likely will be conducted by a hearing officer appointed by the
Director rather than by the Director himself. If so, the hearing officer will
prepare a recommended order for the Director’s consideration. Parties can file
exceptions to a recommended order, briefs in support of the exceptions or may
request oral argument. Parties may seek judicial review of any final order
issued by the director.

Parties may by written stipulation waive the right to a recommended order,
particularly when a shortened decision process is desirable or necessary. Such
a waiver does not eliminate any rights of the parties in connection with the
final order and judicial review of the corder.

EXHIBITS

A party who plans to offer an exhibit as part of the hearing record must
provide a copy of the proposed exhibit to the parties and to the hearing officer.

AMERICANS WITH DISABILITIES ACT

Any hearing scheduled will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act. 1f you
require special accommodations in order to attend, participate in or understand
the hearing, please advise the department within ten (120) days prior to the
hearing.



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR PERMIT NO. 95-08857

IN THE NAME OF ARNOLD EDMUND KEIR NASH
AND MARGUERITE B. R. NASH

NOTICE OF CONFERENCE
AND/OR HEARING

L ™

On March 31, 1995, ARNOLD EDMOND KEIR NASH AND MARGUERITE B. R. NASH, filed with
the Department of Water Resources (department} application for permit no. 96-08857.
The application was protested by DAN DESHON, FRANCES L. SWANSON, SIDNEY DANYOW, DEBORAH
§. & ROBERT S. CAHN, AND JACK R. & RACHELL L. JOHNSON.

The department has scheduled the matter for conference &/or hearing on JUNE 14,
1995 at 9:00 A.M., at 1910 NORTHWEST BLVD., SUITE 210, COEUR D ALENE, IDAHC, 83814.
The conference &/or hearing will be held in accordance with provisions of Chapters 2
and 17, Title 42 and Chapter 52, Title 67, ldaho Code, the adopted Rules of Procedure
of the department and Water Appropriation Rules 40 and 45. A copy of the rules may be
ocbtained from the department upon reguest. The presiding officer at the conference
&/or hearing will be ROBERT G. HAYNES, P.E., REGIONAL MANAGER.

The conference &for hearing will be conducted in a facility which meets the
accessibility requirements of the Americans with Disabilities Act. If you require
special accommodations in order to attend, participate in or understand the conference

&/or hearing, please advise the department within ten (10) dayse prior to the conference
&/or hearing.

All parties to the matter will have the opportunity to respond and present
information and argument on all issues involved.

Dated this 24TH day of MAY, 1995.

WM

Regional Supervisor ¢

I hereby certify that on the é_)g '{Lday of /?14'-‘1 , 1995, I mailed a true

and correct copy, postage prepaid, of this document’ to the applicants(s) and

protestant({s) listed below: .

Secretary

Certified Mail
MR. DAN DESHON
MS. FRANCES L. SWANSON
MR. SIDHEY DANYOW
DEBORAH S. & ROBERT S. CAHN
JACK R. & BACHELL L. JOHNSON
ARNOLD EDMUND KEIR NASH & MARGUERITE B. R. NASH

!;* - . T RER IR



CONFERENCE AND HEARING PROCEDURE
APPLICATION FOR PERMIT
ISSUES

Section 42~203A, Idaho Code, requires the department to consider the
following issues in connection with an application for permit:

1. Will the proposed appropriation injure other water
rights?
2. Is the water supply sufficient for the purpose for which

it is sought teo be appropriated?

3. Was the application made in good faith or for delay or
speculative purposes?

4. Does the applicant have sufficient financial resources
with which to complete the proposed project?

5. Will the proposed use conflict with the local public
interest, where local public interest is defined as the
affairs of the people in the area directly affected by
the proposed use?

6. Will the proposed use be contrary to the conservation of
water resources within the State of Idaho?

BURDEN OF PROOF

The applicant has the initial burden of proocf for issues 1, 2, 3, 4, and
€ above and must provide evidence for the department to evaluate these criteria.

The initial burden of proof on issue 5 above lies with both the applicant

and protestant as to factors of which they are most knowlgdgeable and cognizant. -

The applicant has the ultimate burden of persuasion, however, for this issue.
PROCEDURE

The department generally conducts an informal conference with the parties
to determine the issues and to try to settle a protested matter before a hearing
is scheduled. If a hearing is held, the department will issue a written decision
based on the hearing reccord.



CONFERENCE AND HEARING PROCEDURE Page Two

CONFERENCE

The purpose of a prehearing conference is to provide the opportunity for
the parties and the department to familiarize themselvee with a contested matter
and to attempt to resolve the matter. At the conference, the department may also
formulate and simplify the issues, identify documents to avoid unnecessary proof,
exchange proposed exhibits or prepared testimony, limit witnesses, discuss
settlement or make settlement offers, schedule hearings, establish procedure at
hearing and address other matters that may expedite orderly conduct and
disposition of the proceeding or its settlement.

HEARING

The department will tape record the hearing. Copies of a hearing are
available upon regquest and the payment of the cost of reproducing the tape.

The hearing likely will be conducted by a hearing cfficer appointed by the
Director rather than by the Director himself. If so, the hearing cfficer will
prepare a recommended order for the Director’s consideration. Parties can file
exceptions to a recommended order, briefs in support of the exceptions or may
request oral argument. Parties may seek judicial review of any final order
issued by the director.

Parties may by written stipulation waive the right to a recommended order,
particularly when a shortened decision process is desirable or necessary. Such
a waiver does not eliminate any rights of the parties in connection with the
final order and judicial review of the order.

EXHIBITS

A party who plans to offer an exhibit as part of the hearing record must
provide a copy of the proposed exhibit to the parties and to the hearing officer.

AMERICANS WITH DISABILITIES ACT

Any hearing scheduled will be conducted in a facility which meets the
accessgibility requirements of the Americans with Disabilities Act. If you
require special accommodations in order to attend, participate in or understand
the hearing, please advise the department within ten (120) days prior to the
hearing.



May 16, 1995

Mr. Dan Deshon
517 5. 1st Ave.
Sandpoint, ID 83864

Ms. Frances L. Swanson
P. O. Box 104

Talache Beach

Sagle, ID 83880

Mr. Sidney Danyow
P. ©. Box 4095
Coos Bay, OR 97420

Deborah §. & Robert 8. Cahn
P. O. Box 47
Philo, CA 95466

Jack R. & Rachell L. Johnson
P. 0. Box 97
Newman Lake, WA 99025

RE: Application for Permit Number 96-08857 - NASH

Dear Protestants:

This letter is being written to help clarify a mistake that was made on my part
when Mr. and Mrs. Nash filed their Application for Permit.

While assisting Mr. and Mrs. Nash fill out the above Application for Permit, I
inadvertently advised them to list "APPLICANTS" under Item 1l1.b., which describes
who owns the land to be irrigated or place of use. This has been corrected to
"LAND OWNERS", (as described on Item 6.a.) to more correctly describe ownership
of the property where the water will be delivered.

I apologize for any misconceptions this error may have caused and assure you that
Mr. and Mrs. Nash’s intentions were not to erroneously file to claim ownership

of your property. Their intention was to file for water rights to comply with
Idaho State Law.

We will assist in any way possible to help settle issues concerning your protest
to this filing.

If you have further questions, please feel free to contact me at this office.

Sincerely,

Allen Beardslee
Sr. Water Resource Agent

ce: Arnold Edmund Keir Nash & Marguerite B. R. Nash dw%
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ITEM REQUIRED INFORMATION PROCESSING . —

1. {y¢) Name and Address Yes No PRIORITY DATE: 3 / .:_)(/ 93/

2. (y) Source

3. {y) Peint of Diversion & County —_— __E. (Include Moratorium Remark)

4. (Xx) Quantity
{ X} Nature of Proposed Use ___ X statewide Avertising: (Diversion racs
{x) Period of Use greater than 10 cis or 1,000 af}),

5. (x} Total Quantity

6. (X) Description of diverting works SE’ QJ/"‘”‘ ’

7. (X) Time required for bjfu J—

8. (x} Proposed use ADVERTISE IN: ﬁg(ﬁﬂuhx)ﬁﬁﬁﬂ Councy.

9. (x) Place of use or acres irrigated

10. (x) Other Water Rights

11. (y) Ownership .

13. {x) Map LETTERS SENT REQUESTING:
(Y} Signature

(Wd Fee (Amt, recpt, acknowlegment)
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Send info sheet ¥({ ) N{ )

ADDITIONAL INFO
Yes No
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Field check: by
! Field report attached
Analysis Supp. attached(>Scfsa/500af)
Water delivered by watdr master?
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___ Well Drilling Permit required
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Well Drilling Application approved?

Checked by: Date: /i /

Remarks:

dedededede s de v de e ok de e de gk e e e e o e e e FINE; REGIONRL PEOCESSINGEREVIEW FTI XTSI ERE R A2 AL LR S AR A B
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___ ___ Hotice of pending void order issued.
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5 s, Affidavit of publication received

Application published correctly, If not, record action taken:
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dds
57!125% Protests received.
Measuring device reguired
Measuring port required
Special conditions:

Publication dates and paper recorded on application
Final protest date: & /

| Sr. Agent initial

X198

Approval Recommended by:

Special conditions of approval supplement and/or cover letter

attached:

Date: / /




May 11, 1995

Arnold Edmund Keir Nash and
Marguerite B. R. Nash

P. O. Box 492

S5agle, ID 83860

Re: Application to Appropriate Public Waters No. 96-08857
Dear Mr. and Mrs. Nash:

Enclosed is a copy of a protest filed against the approval of the above
referenced application for permit to appropriate the public waters of the State
of Idaho. The Department suggests you contact the protestants directly in an
effort to determine the nature of the protest and attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
regolved, the matter will be scheduled for conference and/or hearing. &t such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4, Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the state of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regiconal Manager
RGH:db

Enclosure




May 11, 1995

Jack R. and Rachell L. Johnson
P. 0. Box 97
Newman Lake, WA S9025

Ra: Application to Appropriate Public Waters No. 96-08857
Dear Mr. and Mrs. Johnson:

Your protest against the approval of the above referenced application has been
received and a copy has been sent to the applicant. The Department suggests that
you contact the applicant directly in an effort to determine what is proposed by
the application and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete
the project?

5. Will the proposed use conflict with the local publie interest?

6. Will the proposed use be contrary to the conservation of water resources

within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager

RCH/db

Enc. Receipt No. NO08898
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May 3, 1995

Director, State of ldaho
Department of Water Resources
Northern Region

1910 NW Boulevard - Suite 210
Coeur d’Alene, ID 83814

Dear Director,

RE: Application #96-08857
A.E. Keir and Marguerite B. Nash

We are enclosing our check in the amount of $25.00 for protest of the above application. We
have property at Bonner County, Government Lot 2, Sec. 8, Township 55N RDIW. We believe
this application affects our property at Talache. We need more information regarding this
maiter. We do not want A.E. Keir and Marguerite B. Nash to have control of the water
rights.

We would like to have the original Talache Shoreside Water Users Association, Inc. go back
into effect, as they were incorporated in December of 1980. We, as owners of property at
Talache, have put money into the water system for many years.

Thank you for your consideration in this matter.

Sincerely,

chk R. johnson

cc: A.E. Keir and Marguerite Nash

Enclosure: Check $25.00 ﬁ& Noo ¥8 78



May 11, 19%%

Arnold Edmund Keir Nash and
Marguerite B. R. Nash

P. Q. Box 492

Sagle, ID 83860

Res Application to Appropriate Public Waters No. $6-08857
Dear Mr. and Mrs. Nash:

Enclosed is a copy of a protest filed against the approval of the above
referenced application for permit to appropriate the public waters of the State
of Idaho. The Department suggests you contact the protestants directly in an
effort to determine the nature of the protest and attempt toc resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the fellowing are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the guantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT &G. HRYNES, P.E.
Regional Manager
RGH:db

Enclosure



May 11, 1995

Deborah S. and Robert 8. Cahn
P. 0. Box 47
Phil’ CA 95466

Re: Application to Appropriate Public Waters No. 96-08857
Dear Ms. and Mr. Cahn:

Your protest against the approval of the above referenced application has been
received and a copy has been sent to the applicant. The Department suggests that
you contact the applicant directly in an effort to determine what is proposed by
the application and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can congider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager

RGH/db

Enc. Receipt No. NQ0B901
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To: State of Idaho

Department of Water Resources ’ RECE,%

Northern Region Office

1910 Northwest Blvd, Suite 210 MAY
Coeur d’Alene, ID 83814-2615 08 1995

208 769-1450 A YT

208 769-1454 (fax) ‘ IDwR v
From:Deborah Cahn and Robert Cahn

POB 47

Philo, California 95466

707 B895-3686

707 895-3647 (fax)

Re: Applications for permit to appropriate watexr 96-08857 (Nash)

Dear Sirs:

Enclosed is my check for $25.00 to file a protest for the above
permit. We are adjacent property owners owning real property as
described by the tax collector of Bonner County as :7/8-55N-1W,
Talache Village, Bock 5, Tax 1 of lot 1.

Our protest 1s based upon the following issues:

1.) Mr. Nash will not be able to establish his described water
right without trespassing upon our land. Granting of an easement
would be contingent upon our lot being one of the seven described
beneficial users of the system.

2.) Mr. Nash may not be filing his application for a permit in
good faith. Three of the original members of the water users
group have been excluded and an additional user has been named. A
water permit should not be a wvehicle by which the permittee picks
and chooses which of his neighbors will be able to sell or build
upcn there property.

3.) Mr. Nash and the water users’ group have not demonstrated
the financial resources to maintain the water system in a state
which will deliver clean and drinkable water to the users. We
Have included an "Attachment E" which was written by Mr. Nash in
& June 8, 1994 to a Everett D. Hofmeister, a copy of which he
sent to us about the about the same time.

Sincerely,

Nictoob) Lpahn/ R Catrn

Deborah S. Cahn and Robert . Cahn

ce: Keilr Nash

@m& o £72/ ST,

572; s A M5 2 B 105y



Attachment E.
Water Quality and Expanding The Water System to 7 - 10 Hookups. From Discussions with
Idaho government agencies (Div of Environmental Quality; Panhandle Health; Dept. of Lands)

. If the new system pump has the pumping ability of the original (5
kp), and if the hookups are no higher above the lake level than existing hookups, expansion fo 7 is not
problematic re the quantity side. Expansion to 10 is nearing FHA limit.

E2. Quality of Water Supply. This is the 1st main problem, and is intensified by any expansion. The
system is probably not effective re coliform bacteria by midmorning when more than two hookups
are functioning, Whether the operation of the current sewage mechanism on waterfront lot #6 (serving
Bandelin, Swanson, and Stewart houses) poses any particular threat is unclear. The water-system has
no monitoring capacity. [Panhandle Health would like to see the lot #6 sewage piped uphill, but absent
clear evidence of pollution has no power to require such. Dye tests in the Lake have been inconclusive.
Panhandle Health would certainly not approve the lot #6 sewage mechanism were it being put in now.
Hence the Bandelin/Swanson lawsuit.] The water system is minimally protective against giardia and
cryptosporidium. The former disease is already nearby; there are several dozen giardia cases a
year in the Lake Pend Oreille area.

Our system lacks 2 items to begin with--a particulate filter between the lake intake and the
chlorinator; and a holding tank past the chlorinator. Absent the particulate filter, too much organic
matier enters with the water and "uses up" the chlorine. That difficulty aside, there is no proper
holding-tank for the chlorine to have time to function. Only the water standing in the piping going up
the hill (e.g., overnight) is affected by the chlorine--i.e., is purified relative to coliform bacteria.. The
time required to purify (and hence the volume of needed "standing capacity) is a function of water
temperature, pH (acidity/alkalinity), and chlorine concentration.

The formula for the volume of water (in gallons) held by each 100 foot-length of piping
between the chlorinator and its outlets in the various houses is of course just a version of the standard
one for a cylinder [area of base times height or length]. It is thus: (100} times (Pi x the square of half
the internal diameter in feet) times the number of gallons in a cubic foot (=7.5). If the plans are
correct in showing 4" (=0.333") pipe, and if we assume that the volume-affecting difference between its
internal and external diameters is just about offset by the piping from the main to each individual house
(1" or 1 1/2"), then for each 100 feet of main piping there are roughly: 100 x (3.14 0.333/2 x
0.333/2) x 7.5 gallons = 100 x (0.087) x 7.5 gallons = 65.28 gallons. If the main's length is 300 feet,
then it contains (3} (65.28) = 195.84 gallons. Call it 200 gallons in round numbers.

Overnight, then, with no water running, the chlorinator "gets the opportmity” (or it would
were there a particulate filter) to purify 200 gallons.

What happens in the morning if, say, there are 4 persons in each of 3 cabins? 12 persons arise
and go the bathroom @ 5 gallons per flush = 60 gallons. They next take fairly quick showers at 15
gallons each = 180 gallons--or 240 so far. What happens when they next make coffee, drink a glass of
water, wash vegetables? They use what is essentially untreated, raw Lake Pend Oreille water. And so
it continues through day until night.

Now this is only talking about coliform--the easiest to kill. What of giardia? Without
boring you with the details of the calculations, the Division of Environmental Quality official with
whom I spoke calculated that, chlorinating at the maximum concentration before the taste
becomes extreme, the system needs a "CT" (contact time) number = 139, and currently has a CT
of between 4 and 5. (!) He thinks we need a 6000 gallon holding tank--not to mention a 3rd item--
2 slow sand-bed filtation unit about 60" x 3’ (different from the particulate filter, and unlike it, uphill
from the chiorinator). The alternative is for each house separately to install, as the bank required
Duncan/Adam in selling to Penttilas, particulate filter cartridge units and ultraviolet disinfector (in lieu
of chlorinator holding tank) and points of use giardia filters (under kiichen and bathroom sinks).
Quaere, as to relative capital and running costs per house of the 2 solutions?

E3. Compliance with Idaho Regulations/Lawful Withdrawal, At 10 users the system has to have
temperature- and ph-monitoring capacities but you don't have actually to monitor. [!] At I5 hook-ups--
or an average of 25 persons using, it for 60 days or more per year--the requirements jump {(turbidity and
filtration and effective chlorination statidard$ ¢ome in, and you do have actuaily to monitor).



May 5, 1995

Arnold Edmund Keir Nash and
Marguerite B.R. Nash

P. O. Box 492

Sagle, ID 83860

Re: Application to Appropriate Public Waters No. 96-08857
Dear Mr. and Mrs. Nash:

Enclosed is a copy of a protest filed against the approval of the above
referenced application for permit to appropriate the public waters of the State
of Idaho. The Department suggests you contact the protestants directly in an
effort to determine the nature of the protest and attempt to resolve the protest.

If you do not advise us within twenty (20) daye that the protest has heen
resclved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42--203, Idaho Code):

1. Will the proposed use reduce the guantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the sState of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager
RGH:db

Enclosure



May 5, 1995

Sidney Danyow
P. 0. Box 4095
Coos Bay, OR 97420

Re: Application to Appropriate Public Waters No., 96-08857
Dear Mr. Danyow:

Your protest against the approval o¢f the above referenced application has been
received and a copy has been sent to the applicant. Encloged is receipt No.
NQ08887. The Department suggests that you contact the applicant directly in an
effort to determine what is proposed by the application and to attempt to resolve
the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code): .

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed wacer supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial rescurces with which to complete
the project?

5, Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources

within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager

RGH/db



May 03, 1995

P.O. Box 4095 ‘

Coos Bay, OR 97420 RE CEIVEB
State of Idaho MAY 05 1995
Department of Water Resources N ey
Northern Region, Suite No. 210 IDWR ‘

1910 N.W. Boulevard —
Coeur d'Alene, Idaho 83814-2615

Re:  Application for Permit #96-08857 by
A.E. Keir Nash and Marguerite B.R. Nash the Applicants.

Dear Mr. Director:

My wife and 1 own property which may be within the four acre parcel which is the
subject of this application. Because of lack of information at this time we must object
and with this letter present our protest to the referenced application.

Upon receipt of more information we will be able to make a decision.

We have enclosed our check number 499 for $25.00 dated May 03, 1995 which we
understand is to be included with this protest.

Yours truly,

Sidney E. Danyow

Enc: One M o4 Xg? 7

cc: A.E. Keir Nash ; é* P 5’/{’/9{_*



May 4, 199%

ARNOLD EDMUND KEIR NASH AND
MARGUERITE B.R. NASH

P O BOX 492

SAGLE, 1ID 83860

Re: Application to Appropriate Public Waters No. 96-08857
Dear Mr. and Mre. Nash:

BEnclosed is a copy of a protest filed against the approval of the above
referenced application for permit to appropriate the public waters of the State
of Idaho. The Department suggests you contact the protestants directly in an
effort to determine the nature of the protest and attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the quantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resocurces
within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager
RGH:db

Enclosure



May 3, 1995

Frances L. Swanson
Talache Beach

P. 0. Box 104
Sagle, ID 83860

Re: Application to Appropriate Public Waters No. 96-08857
Dear Ms. Swanson:

Your protest against the approval of the above referenced application has been
received and a copy has been sent to the applicant. Enclosed is receipt HNo.
N0O08875. To assist you in your decision regarding further action, we have also
enclosed a copy of the above referenced Application for Permit.

The Department suggests that you contact the applicant directly in an effort to
determine what is proposed by the application and to attempt to resolve the
protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-2023, Idaho Code):

1. Will the proposed use reduce the guantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT ¢. HAYNES, P.E.
Regional Manager

RGH/db



SaAgle, Idaho 93960
P.0.Box 104 Talache Beach

May 1, 1995

RECE|VED

MAY 0 3 1995
Director: “w“”hnum“
State of Idaho 1Dwg ™
Department of Water Resources
Northern Region
1910 Northeast Blvd. - Suite 210
Coeur d'Alene, Idaho B83Bl4
Dear Mr. Director: Re: Application # 96-08857

A. . Keir Nash and
Marguerite B. R. Nash

Enclosed please find a check in the amount of Iwenty-five
dollars ($25.00) for protest to the above application.

I have property in Bonner County - Government Lot 2,
(S5ec. 8 twp 55 N-ROl W.). I believe this application affects
my property. I need more information and need to know if my

property is included or not included. Upon receipt of all
necessary information I will make a decision regarding further
protest of application # 96-08857. '

Sincerely,

Frances L. Swanson

Talache A each

4t - P o. s roy
dz?%:%ﬁii4)3¥‘¢4£) fL§}€~ 1D 92960

(rnne)g&.; -74<)
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May 3, 1995

Arnold Edmund Keir Mash and
Marguerite B.R. Nash

P. 0. Box 492

Sagle, ID 823860

Re: Application to Appropriate Public Waters No. 96~08857
Dear Mr. and Ms. Nash:

Enclosed is a copy of a protest filed against the approval of the above
referenced application for permit to appropriate the public waters of the State
of Idaho. The Department suggests you contact the protestante directly in an
effort to determine the nature of the protest and attempt toc resolve the protest.

If you do not advise us within twenty (20} days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the following are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the gquantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the State of Idaho?

You will be notified at a later date of the time and place of the conference
andfor hearing. 1If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager
RGH:db

Enclosure



May 3, 1%895

ban Deshon
517 8. 1lst Ave.
Sandpoint, ID 83864

Re: Application to Appropriate Public Waters No. 96-08857
Dear Mr. Deshon:

Your protest against the approval of the above referenced application has been
received and a copy has been sent to the applicant. The Department suggests that
you contact the applicant directly in an effort to determine what is proposed by
the application and to attempt to resolve the protest.

If you do not advise us within twenty (20) days that the protest has been
resolved, the matter will be scheduled for conference and/or hearing. At such
a conference and/or hearing, the fcllowing are the principle items the Department
can consider in either approving or denying the Application for Permit (Section
42-203, Idaho Code):

1. Will the proposed use reduce the guantity of water under existing water
rights?

2. Is the proposed water supply insufficient for the purpose intended?

3. Is the application made in good faith or for delay or speculation?

4. Has the applicant sufficient financial resources with which to complete

the project?
5. Will the proposed use conflict with the local public interest?

6. Will the proposed use be contrary to the conservation of water resources
within the State of Idaho?

You will be notified at a later date of the time and place of the conference
and/or hearing. If we can be of any assistance, please contact us.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager

RGH/db



A o
I DearTim tanes, IS
Shis is in féjam'@%'
Protest Clam on Nash—
” -08857 and here f:;ny -
B25.00 doffar foe.
So @y’ reason Yo Wis
”}Ormles{- ) s U invested
- m%eres% in His /ampe»:?
s en  (RECENED] |
N MAY 0 2 1995

Wt Ficnis teGION
IDWR




DAN DESHON

p' SANDPOINT, ID 83864

— m
E %’! \Water K K@Sdurce.s
g ~ E' Mﬂ me 541/7
| g & § 1910 MNor¥h wesF Blved

Coeur d Blene, ZD. §381y




re—

_
23.5.‘& M Q a

s 2T

G661 2 0 AYIW
JRELIERETT

et ey gy B
S P R st gssped]
n&p “ef Uesv \/ Q¢

M P aosey

S 2 pur Logso-9|

1990 Novth west Bivel .
Coeur d Hlene, ZD. 530"/7

/’#/‘nf

e o gy gsspeny
RECEIVED o ur«%ﬂ R
MAY 02 1985
T . SLb( ;th

wwS?I E_rma Lﬂm_@,

zo E17 S 18T ave
B SANDPOINT, ID 83864

oo, DAN DESHON




7o Z /‘?7
‘ _ 7[ g— _ﬁ}pv.rl. / 5\
6”\‘7‘—’{/‘“0[H '
@

. ' ?:O%clf P(31%1:1:
Mol 8

cr —~ o i =

Woolk To  Seng

CATION
N roélcgvmg apph_cixtjggfsj }}:}}re
Waiers o‘}megsaé’ge;%?sf&: ho; © Public
N ‘ S.
. atrerrer Ty NASH, ARNO S EDMUND jepro
- oF ;;’Hyu c‘—ﬁf—?%f Nk R §é5§6XMAR4QZG”ER’TEBR KEIR !
D1 E4 @ ) : GLE, I g6, g
C‘! / Moo Sok s SRR OREr |
Uity THE M, Tributary; pAKE ORET 1 ,
J: “f’? [i}' SG(HH( 1y Tpiv?vrsion Pr.
3 ! 87T 55
To B¢ withdg ppy o
I

o ‘}é—)_
. Ny - An; ounty
5&7 P(Jm/)g_._{ ;7;FL A | f(q_ | 4{3%(,3RMWSOAL
Io1% //-v’-h;m;’ L fhs i gmﬂl}fmsﬁgmr H,
Fhipe 7 - | SAGLE 11583860
15 g 4, o ¥
(hpetiponl. ELel By NAGH
BPER Lo

 COLOQREILLE prye
" I%fg%,’gj - %LO'LI?OM BIA Rivpp
.t/ |
. ; g Fays
Zriie Mg Hzﬁ’ :
Vésee “7

i APR 2 § 1945
Coup- .If € :
\‘
‘Bg' ’f:?,zﬂﬁ bpky ff‘/xﬁ’({ :
_,/(:f,zﬂ 70

- /‘_ ’ 4.0 ACRES
Kokt foelle
) A

For additiona) infurmation <on. CLM%{}:I!
i lon, ca)j INTE o
i tc}fgnﬁ:ittﬂ:riml&?gnlgf g‘??cecgt Reaj.
-‘ 769-145¢, :
i . ;\‘ 17 (2%%).9 bermit(g
l’ -.4_/11 /4(}4/5 /‘ ! pri e
100 TELA

- Toato
Tnele

y




April 13, 1595

Arnold Edmund Keir Nash and
Marguerite B.R. Nash

P O. Box 492

Sagle, ID 883860

Re: Water Appropriation Application No. 96-08857
Dear Mr. and Mrs. Nash:

The Idaho Department of Water Resources hereby acknowledges receipt of the above
referenced Application for Permit to Appropriate the Public Waters of the State
of Idaho. To assist us in providing you with prompt, accurate service, please
refer to the above referenced number in all future matters concerning this water
right application.

Your appropriation application is currently being prepared for advertising in the
county newspaper. This advertisement will be published for two consecutive weeks
followed by a waiting period of ten days to allow for the submittal of protests.
Normal processing time ies approximately 3 to 4 months, if the application is not
protested.

If the application is not protested, it will be forwarded to Boise to be
considered for approval by the Director. However, if the application is
protested during this waiting period, you will be sent a copy of the protest and
instructions to aid you in resolving the protest without a hearing. However all
protests must be resolved before approval of the application can be made, so if
the protestant does not voluntarily withdraw the protest, this department will
conduct a conference and/or hearing on the matter.

If your application is for groundwater and unless you are using a well that was
constructed prior to July 1, 1987, it will be necessary for you to apply for a
well drilling permit upon approval of the appropriation application. Well
drilling permits can be issued by this office only to holders of approved
appropriation permits.

If you have any questions or if I can be of any assistance please feel free to
contact me at this office.

Sincerely,

ALLEN BEARDSLEE
Senior Water Resources Agent

AB:db



AFFIDAVIT OF PUBLICATION
State of idaho
ss,

County of Bonner,

!

deposes and says that he/she is . 1E A

being first duly sworn on oath

of the Bonner County Daily Bee, a newspaper printed and
published at Sandpoint, Bonner County, Idaho; that the
said newspaper has been continuously and uninterruptedly
published in said Bonner County during a petiod of 12
months prior to the first publication of the hereto attached
notice of publication in the case of:

NOTICE OF APPLICATION

FOR WATER RIGHT

as it was published in the regular and entire issue of the

said paperforaperiodof ___ 2  consecutive weeks,

commencing on __20 _ day of April ,19_95

and ending on the _27 __ day of 2pril ,19_95

and that said notice was published in said newspaper.

Onthis__1 _ dayof May in the year

of _ 1995 | before me, a Notary Public, personally

appeared Pamela D. Johnson

l

known or identified to me to be the person whose name
subscribed to the within instrument, and being by me first
duly sworn, declared that the statements therein are true,

and acknowledged to mzt]at he executed the same.

# . e
: T{EL’L%}{;{’#\ L;A x\_ﬁwwr _
Notary Public for{daho 3

Residing at \ééz,uﬁjﬁég#

My commission expires; __ Q/f&élﬁﬁ

il
Clad

:4..' TN

¢

RECEIVED ]
MAY 10 1985

'%uu.._h. N
e

IDWR ']

NOLICE OF APPLIC%}[QN \

Th ﬁk WATER ngg ‘
- e following applis :
been filed to appﬂ’; tﬁgsiaili?ﬁg:

waters of the State of Idaho:
Sk, ARNOLD EDiU
: g UND KEIR
NASH, MARGUERITE B.R. _ of.
P O BOX 492 R 9""
SAGLE, ID 83860
Source: LAKE PEND QREILLE
Trg:.utar)_r: P]i:’t.ND OREILLE RIVER
. Diversion P& T.OT 2 (NWSW) Sec
8T 55N R 01W in BONNER County,
Use: IRRIGATION (0,120 CFS)
DOMESTIC (0.120 CFS)
Total Diversion: (0.120 CFS)
- Date Filed: 3/31/1995
TEoN ROLY S 1
I 08 Lot 2 A
0 (NWSW)

ROBBINS, EDWIN H.
1870 LAKESHORE DRIVE
SAGLE, ID 83860
Source: PEND- OREILLE RIVER
Tributary: COLUMEIA RIVER
Diversion Pt: LOT 2 (SWSE) Sec
34 T 57N R 02W in BONNER Coun-

ty.
I-%?e: FIRE PROTECTION (2.000°

C
Total Diversion: (2.000 CFS)
Date Filed: 4/ 3/1995
TR S00

Flace of use is within Sagle Fire

District.
- 96-08859

ROBEINS, EDWIN H

1870 LAKESHORE DRIVE

SAGLE, ID 83860 .

Seurce; PEND OREILLE RIVER
Tributary: COLUMBIA RIVER

Diversion Pt: LOT 2 (SWSE) Sec
34 T 57N R 02W in BONNER Coun-

Use: IRRIGATION (0.040 CFS)
FIRE PROTECTION (.040 CFS)
* Total Diversion: (0.080 CFS)
Date Filed: 4/ 3/1995
In: BONNER County
TE7N ROZW S34 Lot 2 (SWSE)
1.0 ACRES TOTAL
— 9608860
SUNRISE TERRACE HOME-
OWNER'S ASS0OC, INC
C/Q DAVID TATE
88567 SUNRISE CIRCLE
Sowrce: GROUNDWATER
urce;
Diversion P"tSWﬁ’g% Sec 3T
56N R 02W in BONNER County,
Use: DOMESTIC (688 LtS)
Total Diversion: (0.058 CFS)
Date Filed: 3/29/1995
In: BONMNER County
THEN RO2W S03 SESE -
- 965.08861
VAN QOYEN, JERRY L
7370 HIGHWAY 95 S :
SANDPOINT, ID 83864 i
Source: GROUNDWATER |
Diversion Pt: SWSW Sec 2 T 56N
R 02W in BONNER County. .
SESW Sec 2 T 56N R 02W in
BONNER County.
Use: IRRIGATION (0.060 CFS)
DOMESTIC (0.040 CFS)
Total Diversion: (0,100 CFS)
 Date Filed: 4/ 7/1995 :
" In: BONNER County
TS6N R 02W S02 SWSW SESW
4.0 ACRES TOTAL .
For additional information con-
cerning the property location, call
‘the Northern Igegional Office at

(208) 769-1450.

The permit(s) will be subject to all
prior water rights. Protests must be
filed with the applicant and with the
Director, Dept. of Water Resources,
Northern Region, 1910 Northwest
Blvd., Suite 210, Coeur d’Alene, Ida-.
ho 83814, together with a protest fee’
of $25.00 on or before MAY 8, 1995

R. KEITH HIGGINSON

Director i
SNP#6842 Apr 20, 27, 1995

B



State of I(ﬂlo .
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, 1D 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

November 20, 2002 KARL J. DREHER
Director

TIM HARKINS

TALACHE SHORESIDE COMMUNITY
WATER USERS ASSN INC

4620 S MYRTLE

SPOKANE WA 99223

RE: Water Right 96-8857

Dear Mr. Harkins:

In October of 2001, you filed a Notice of Change in Water Right Ownership and
supplemental documentation for the above referenced water right. The documentation
you submitted relates to easements, the diversion system and delivery system. There
is nothing contained in the documents that specifically addresses the water right and the
ownership of it.

A copy of the water right license is enclosed for your information. If you can prepare a
document that all owners of the 7 homes listed in remark no. 3 can sign, stating their
agreement to placing the water right ownership into the name of the water users
association, we will accept that document as the means by which we will change the
water right record. In that document, please indicate which lot number each user owns.
If you have any questions, please give me a call.

Sincerely,

Ahanda Cuxts,

‘Sharla Curtis
Sr. Water Resource Agent

SRC:klt

Enclosure



WROG31NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 12/06/01

PREFIX/SPLIT QUERY TIME: 10:54:21
PAGE: 1
WATER RIGHT NO. NAME OWNER PRIORITY DATE STG/STS SOURCE USE DESC SYSTEM
P6-08857 NASH, ARNOLD EDMUND KEIR C 0373171995 L/ PEND OREILLE LAKE IRR WR
NASH, MARGUERITE B R C DOMEST
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Page 1 of 1

Idaho Department of Water Resources Receipt

Receipt ID N014693
Paymentie5500  Date Received [10/5/2001 2.16:31 PM | Region [Northern
Payment Type Check i3

Check Number

Payer [TIMOTHY JHARKINS
Comment jownership change re 36-08857

Fee Detail

Amount Description Fund FD PCA SO
$25.00 OWNERSHIP CHANGES/SECURITY INTERESTS 0229 21 65140 1155

= .
Signature Line (Dept. Representative)

hitp://wenet/appsRecptScreens/EnterReceipt.asp 10/5/2001
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STATE OF IDAHO DEPARTMENT OF WATER S0y
DEPARTMENT OF WATER RESOURCES

NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP

Please print or type. Attach pages with additional infocmarion. Instroctions ane included at the end of this form.
Incomplers forms will be retumed, . ’

Please list the water right number(s) and/or adjudication claim number(s) (if any) for each water right to be changed. List
just the adjudication claim mamber if there is no corresponding water right record on file with the department. Indicate, by
checking in the space provided, if the change in owrership is limited 1o 2 portion of a water right in which case division of
the existing water right or adjudication claim record will be required.

Water Adjudication Water Adjudication
Right Na(s). Claim No(s), Split Right Nofs), Claim Nefs). Split
96-08857 -———ee . nla —— e

The following REQUIRED infosmation must be submitted with this form:
A. The appropriate FILING FEE. Sec instructions for fee amounts,

B. A copy of the most racent DEED, TITLE POLICY, CONTRACT OF SALE or other legal document indicating your
ownership of the property and water right(s) or claim(s) in question, WITH ATTACHED LEGAL DESCRIPTION.

C. Either of the following (if necessary to clarify division of water rights or other complex property descriptions):
PLAT OF PROPERTY ar SURVEY MAP clearly showing the location of the point(s} of diversion and place of use of
vour water right(s) and/or adjudication claim(s) (these are usually attached to your deed or on file with the counry).
OR
If vour water right(s) and/or adjudication claim(s) are for ten or more acres of irrigation, you must sebmit a USDA
Farm Service Agency AERIAL PHOTO with the imigated acres outlined and point(s) of diversion clearly marked,
The AERIAL PHOTO should be submitted in place of the PLAT OF PROPERTY or SURVEY MAP.

A.E. Keir and Marguerite Nash

Name and Address of Former
Owner/Claimant(s) F.O. Box 492
Sagle, Idaho 83860
New Owner/Claimant(s) —Talache ShoresideCommunity Water
UsePEmASSBETFEIBA "I & [ andor
New Mailing Address Attn: Tim Harkins, Secretary
. L} L hd
City, State and ZIP Code
New Telephone Number 509)448-3702 Evening; (509) 325-5466 days
Dare vou acquired the property Aug,27, 1999 '

I 39vd ‘WV2S:6  1D-12-d3S PGyl 69 802 INOTOIY NUIHLHON UMATI A8 IN3S
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Frufy <2-043080 11095 hy, 2009

B. If the change in ownership affects the entire water right for each water right or adjudication claim number listed in
item 1, THEN SKIP THIS ITEM AND GO TO ITEM 7. If the change in ownership divides the water dight(s) amony
multiple owners, you must describe. in detail, your portion of cach water right after the change. Fill in the appropriate
spaces in the box{es) below to describe your water right(s) after the change {one water right per box, you may copy this page
as negessary). I your quantity of water is greater than a proporticniate split, you must attach documentation o show
Justification for a larper amount. £f you are not sure how to identify your portion of the original water right or adiudication

claim recocds, please contact the nearest IDWR office for assistance.

Water Right and/or Adjudication Claim Number

DESCRIPTION OF YOUR FORTION OF WATER RIGHT
(If the right(s) will not be split, skip this area and proceed to item 7)

Water Use Diversion Rate or Voume

{rrigation

{cubig feet per second or acre-fect per annum)  {acres, number and type of stock, homes, =t}

Description

Stock

Domestic

Other

Total

Water Right and/or Adjudication Clamn Number

BESCRIPTICON OF YOUR PORTION OF WATER RIGHT
{If the right(s) will not be spiit, skip this area and proceed to item 7)

Water 1Jse Diversion Rate or Yolume

Imgation

(cubig feet per second or acre-leet per annum)  {acres, number and type of stock, hoies, ete)

Description

Stock

Cromestic

Oithesr

Totai

i
7. Signature of New Owner(s) or Claimant(s) %’V Wﬁw 4 /\Lé\ﬂy

(include tde if applicable) Talache ﬁﬁéées:nde Commum.ty U

Secretary

For Snake River Basin Adjudication Claims: Please attach a Notice of Appearance completed by your attorney. i you wish

IDWR to correspomd with him/her for all marters relared to vour claims,

For Office Use Oply
Receivad by Dawe ro-5-2/ fec $ 25.20

Reccipted by Qs - Date 0. 5.0/ __ Receipl No. A) oy Y693

Pracessed by E— G WR

#/2 39vd ‘WYES:6  10-12-d38 ‘pSPL 684 802

Datc
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'RAMSDEN & LYONS

700 Ironwood Drive, Suite 301
PO Box 1336

Coeur d'Alene, ID 83816-1336
Telephone: 664-5818

Brian T. Watkins, 1SB No. 4263

Attorneys for Defendant - RachéII'L. Johnson
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTFHCT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER

" A.E. KEIR NASH and MARGUERITE
NASH, husband and wife, : Case No. CV-86-00578

Plaintiffs, ~ SETTLEMENT STIPULATION
V8.

STEPHEN R. VIRNIG and CYNTHIA J.
VIRNIG, husband and wife, et al.,

Defendants.

The plaintiffs and defendants stipulate to the terms and conditions set forth

herein. This stipulation is intended as a resolution of plaintiffs’ claim to quiet title

regarding water line easements and to the defendants’ counterclaims alleging

easement to draw water from Lake Pend Oreilie across plaintiffs’ lakefront
property. The following conditions and terms are agreed:

1. The claims identified by paragraph 25 of the Third Amended Complaint
will be di_smissed on the merits and each to bear their own costs and fees.

2. Membership in the Talache Shoreside Community Water Users
Association, Inc., shall be limited to property owners presently served by the

existing water lines. Membership shall be tied to ownership of specific parcels.

SETTLEMENT STIPULATION - 1



The right to delivery of water from the system shall be limited to members of the

Talache Shoreside Community Water Users Association, Inc.

3. The pump house components cufrently located on Lot 2A, Block b,
Talache Village, according to the re-plat of Lots 2 and 3, and a portion of Lot 1,
Block 5, Talache Village Subdivision, said re-plat recorded as Instrument No.
490033, Bonner County, Idaho, {Nash lakefront property}, will be relocated by
November 1, 1999, to the lower half of the Harkins/Sanger property, more

particularly described as:

That part of Government Lot 2 in Section 8, Township 55 North,

Range 1 West, Boise Meridian, Bonner County, Idaho, described as
follows:

FROM the Northwesterly most corner of Lot 3 in Block 5, Talache
Village Plat, which point is on the Southerly right of way line of
Lakeside Drive; thence North 48° 24’ 30" East, along said right of
way line, 15.25 feet; thence North 41° 35" 30" West, 50 feet to a
point on the Northerly right of way line of said Lakeshore Drive and

~ the true point of beginning; thence South 48° 24" 30" West, 10.82
feet; thence North 46° 33" West 135.71 feet; thence North 52° 37°
30" East, 70.0 feet; thence South 46° 34’ 40" East, 135.0 feet to
the Northerly right of way line of Lakeside Drive; thence
Southwesterly along said right of way line to a curve to the left whose
radius is 393.45 feet, a distance of 59.21 feet to the TRUE POINT OF
BEGINNING.

SUBJECT TO reservations and restrictions of record.
or to the Talache Shoreside Community Water Users Association, Inc. property,
more particularly described as:
A tract of land in the Mexico mineral survey number 2559, in
Government Lot 2 of Section 8, Township 55 North, Range 1 West,
Boise Meridian, Bonner County, ldaho, more specifically described as

follows: From corner number 1 of said Mexico claim; thence South 34°
41' 12" East a Distance of 164.14 feet to the TRUE POINT OF
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BEGINNING; thence, continuing South 34° 41' 12" East a distance of

15.0 feet to the Northwesterly right-of-way line of the existing public

access road; thence North 48° 13" East along said road a distance of

20.75 feet, {(North 48° 24’ 30" East by original deed); thence leaving

said right-of-way line, North 34° 41' 12" West a distance of 15.0 feet;

thence South 48° 13" West a distance of 20.75 feet to the TRUE POINT

OF BEGINNING.

4. All costs of moving the pump house components and utilities from Lot
2A, Block 5, Talache Village, to the lower half of the Harkins/Sanger property or
the corporate property shall be shared by the members of the Talache Shoreside
Community Water Users Association, Inc. equally. All costs of extending the
existing encroachment pipe deeper into Lake Pend Oreille for health purposes shall
be shared by the members equally.

5. All parties will grant reciprocal easements for the use and maintenance
of the existing water lines for the benefit of each member appurtenant to the
properties currently served by the existing water system. These easements shall
be prepared and recorded prior to September 15, 1999.

6. The plaintiffs shall complete the process of obtaining a water license
from the State of ldaho, Department of Water Resources. This shall include
providing an accurate property description of the Johnson pafcel to the State of
Idaho, Department of Water Resources.

7. Talache Shoreside Community Water Users Association, Inc., will
independently obtain and/or the Nashes will transfer existing encroachment permits

to the corporation from the State of Idaho, Department of Lands, and the United

States Army Corps of Engineers.
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8. There will be no expansion of the existing water system without the
unanimous vote of the members of the Talache Shoreside Community. Water Users
Association, Inc. The condition that expansion of the water system shall only be
had by a unanimbus vote shall be incorporated in the bylaws and/or amended
‘Articles of Incorporation as may be necessary to effectuate the purpose of these
paragraphs. The amended Articles and bylaws, as to the expansion requirement,
shall not be modified unless by unanimous member vote.

9. Water usage among the members shall be monitored through the
installation of separate water meters on each property. The cost of installation of
the separate water meters shail be borne by each member separately.

10.  Water 'purification shall be handled by separately- installed units on
each property. The cost of installation of water purification systems shall be borne
by each member separately.

11. Each member expressly reserves the right to re.iocate the system’s
water lines on the member’s own property. The cost of relocating a water line
shall be borne by the member separately. |

12. The parties are bound by obligations of good faith and full disclosure

to implemnent the terms of this agreement.

SETTLEMENT STIPULATION - 4
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" RAMSDEN & LYONS
700 Ironwood Drive, Suite 301

© STATEOF IDAMO
PO Box 1336 COUNTY OF BONNER
Coeur d’Alene, 1D 83816-1336 FIRST JUDICIAL DISTRICT
Telephone: 664-5818 _ )
Brian T. Watkins, ISB No. 4263 fRSEP -1 Al 23
: MARIE SCOTT
Attorneys for Defendant - Rachell L. Johnson C ERK @53;{;1 CUURY
J
DEPUTY

IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF BONNER

A.E. KEIR NASH and MARGUERITE :
NASH, husband and wife, Case No. CV-96-00578

Plaintiffs, JUDGMENT and ORDER

Vs,

STEPHEN R. VIRNIG and CYNTHIA J.
VIRNIG, husband and wife, et al.,

Defendants.

- The parties to this action stipulate to the entry of judgment in this action
regarding plaintiffs’ claim to quiet title regarding water line easements and to the
defendants’ counterclaims alleging easement to draw water from Lake Pend Oreille
across plaintiffs’ lakefront property. The parties stipulate to the entry of judgment
in this action which provides as follows:

1. The clainﬂs identified by paragraph 25 of the Third Amended
Complaint will be dismissed on the merits and each to bear their own costs and

fees.

2. Membership in the Talache Shoreside Community Water Users
Association, Inc., shall be limited to property owners presently served by the

JUDGMENT and ORDER - 1
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'existing water lines. Membership shall be tied to ownership of specific parcels. -

The right to

delivery of water from the system shall be limited to members of the

Talache Shoreside Community Water Users Association, Inc.

3.

The pump house components currently located on Lot 2A, Block 5,

Talache Village, according to the re-plat of Lots 2 and 3, and a portion of Lot 1,
Block 5, Talache Village Subdivision, said re-plat recorded as Instrument No.
490033, Bonner County, !daho, {Nash lakefront property}, will be relocated by

November 1,

1999, to the lower half of the Harkins/Sanger property, more

particularly described as:

That part of Government Lot 2 in Section 8, Township 55 North,
Range 1 West, Boise Meridian, Bonner County, ldaho, described as
follows:

FROM the Northwesterly most corner of Lot 3 in Block 5, Talache
Village Plat, which point is on the Southerly right of way line of
Lakeside Drive; thence North 48° 24’ 30" East, along said right of
way line, 15.25 feet; thence North 41° 35" 30” West, 50 feet to a
point on the Northerly right of way line of said Lakeshore Drive and
the true pomt of beginning; thence South 48° 24’ 30" West, 10.82
feet; thence North 46° 33" West 135.71 feet; thence North 52° 37’
30" East, 70.0 feet; thence South 46° 34’ 40" East, 135.0 feet to
the Northerly right of way line of Lakeside Drive; thence
Southwesterly along said right of way line to a curve to the left whose
radius is 393.45 feet, a distance of 59.21 feet to the TRUE POINT OF
BEGINNING.

SUBJECT TO reservations and restrictions of record.

or to the Talache Shoreside Community Water Users Association, Inc. property,

more particularly described as:

A tract of land in the Mexico mineral survey number 2559, in
Government Lot 2 of Section 8, Township 55 North, Range 1 West,
Boise Meridian, Bonner County, ldaho, more specifically described as
follows: From corner number 1 of said Mexico claim; thence South 34°
41' 12" East a Distance of 164.14 feet to the TRUE POINT OF
BEGINNING; thence, continuing South 34° 41' 12" East a distance of
15.0 feet to the Northwesterly right-of-way line of the existing public
access road; thence North 48° 13" East along said road a distance of
20.75 feet, {North 48° 24' 30" East by original deed}); thence leaving
said right-of-way line, North 34° 41’ 12" West a distance of 15.0 feet:
thence South 48° 13" West a distance of 20.75 feet to the TRUE POINT
OF BEGINNING.

JUDGMENT and ORDER - 2



4, All costs of moving the pump house components and utilities from Lot
2A, Block b5, Talache Village, to 'the lower half of the Harkins/Sanger property or
the corporate property shall be shared by the members of the Talache Shoreside
Community Water Users Association, Inc. equally. All costs of extending the
existing encroachment pipe deeper into Lake Pend Oreille for health purposes shall
be shared by the members equaily.

5. All parties will grant reciprocal easements for the use and maintenance
of the existing water lines for the benefit of each member appurtenant to the
properties currently served by the existing water system. These easements shall
be prepared and recorded prior to September 15, 1999.

6. The plaintiffs shall complete the process of obtaining a water license
from the State of Idaho, Department of Water Resources. This shall include
providing an accurate property description of the Johnson parcel to the State of
Idaho, Department of Water Resources.

7. Talache Shoreside C(:)mrnunit\/r Water Users Association, Inc., will
independently obtain and/or the Nashes will transfer existing encroachment permits
to the corporation from the State of |daho, Department of Lands, and the United
States Army Corps of Engineers.

8. There will be no expansion of the existing water system without the
unanimous vote of the members of the Talache Shoreside Community Water Users
Association, Inc. The condition that expansion of the water system shall only be
had by a unanimous vote shall be incorporated in the bylaws and/or amended
Articles of Incorporation as may be necessary to effectuate the purpose of these
paragraphs. The amended Articles and bylaws, as to the expansion requirement,
shall not be modified unless by unanimous member vote,

9. Water usage among the members shall be monitored through the -
installation of separate water meters on each property. The cost of installation of
the separate water meters shall be borne by each member separately.

10. Water purification shall be handled by separately installed units on
each property. The cost of installation of water purification systems shall be borne
by each member separately.

11. Each member expressly reserves the right to relocate the system’s
water lines on the member’s own property. The cost of relocating a water line
shall be borne by the member separately.

12, The parties are bound by obligations of good faith and full disclosure
to implement the terms of this agreement.

JUDGMENT and ORDER - 3
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JUDGMENT AND ORDER

Based on the stipulation of the parties as set forth above, and the Court
being fully advised in the premises, the stipulation is in all respects adopted and
approved. The Court Orders that the parties are bound by the obligations of good
faith to abide by the terms of the stipulation and the Court Expressly Orders that
the stipulation shall be enforced by all powers legal and equitable available to the
Court for the enforbement of court orders. NOW, THEREFORE,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED, and this does Order,
that the above stipulation is the order anid judgment of this Court.

DATED this _/ _ day of September, 1999.

151 Moty m-N&mau_

Gary M. Hamfdn, District Judge

Presented by:

RAMSDEN & LYONS

Brian T. Watkins

Attorney for Defendant Johnson

JUDGMENT and ORDER - 4
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CLERK'S CERTIFICATE OF MAILING

| hereby certify that on the Z day of September, 1999, | caused to be
served a true and correct copy of the foregoing by U.S. Mail, postage prepaid, and
addressed to the following:

Rachell Johnson
PO Box 0097
Newman Lake WA 99025

Mark Mays
~W. 105 Eight Avenue, Ste 7035
Spokane WA 99204-2318

Thomas E. Cooke, Esq.
PO Box 789
Priest River ID 83856

R. Wayne Sweney

Lukins & Annis, P.S.

250 Northwest Blvd., Suite 102
Coeur d'Alene, ID 83814

Keir and Marguerite Nash
P.O. Box 492
Sagle, 1D 83860

Timothy J. Harkins, Esq.
1301 W. College Avenue
Spokane WA 99201

Michael Black, Esq.
717 W. Sprague, Ste 1600
Spokane WA 29201

Matthew K. Sanger, Esq.
422 W. Riverside, Ste 824
Spokane WA 99201

Brian T. Watkins

RAMSDEN & LYONS

P.O. Box 1336

Coeur d'Alene, ID 83816-1336

CLERK OF THE DISTRICT COURT

Deputy Clerk

JUDGMENT and ORDER - 5
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EASEMENT AGREEMENT

This Agreement is made this / C'%y of December 1999 by and between A.E. Keir and Marguerite Nash,
Rachell L. Johnson, Mark and Paula Mays, Timothy J. and Patricia D. Harkins, and Matthew and Jill Sanger.

RECITALS

A. The parties to this agreement are the owners of lands located in Talache Village, Township 55 North,
Range 1 West, Boise Meridian, Bonner County, State of Idaho.

B.  AE. Keir and Marguerite Nash are the owners of property consisting of three parcels legally described in
Attachment A to this Agreement.

C. Rachell L. Johnson is the owner of two parcels of property legally described in Attachment B.
D. Mark and Paula Mays are the owners of property legally described in Attachment C. '

E.  Timothy J. and Patricia D. Harkins and Matthew and Jill Sanger are owners of property legally described
in attachment D.

F.  The above-referenced property owners (parties) intend that the existing water system, water lines, and the
system's related components servicing each parcel of land will be utilized by the property owners described
above. Each of the parties shall maintain the water system, water lines and the related components and each of
the property owners shall contribute to the maintenance of the system as set forth in the Articles of Incorporation
and Bylaws of the Talache Shoreside Community Water Users Association, Inc.

THEREFORE, in consideration of the mutual covenants of the parties as set forth in this instrument and in
consideration of the Settlement Agreement between piaintiffs and defendants in Bonner County Case No. CV-
96-00578, memorialized in the Judgment and Order entered September 7, 1999, and other good and valuable
consideration, they agree as follows:

SECTION ONE. CREATION OF EASEMENTS

t.1 A, E. Keir and Marguerite Nash grant to Rachell L. Johnson, Mark and Paula Mays, Timethy J. and
Patricia D). Harkins, and Matthew and Jill Sanger, for their benefit and that of their successors and assigns, a
water line easement for the purposes of operating, diverting and pumping water from Lake Pend Oreille,
inspecting, maintaining, repairing, replacing, substituting, and for the transportation of water through the
existing pipeline on, in, over, and through the following described land in Bonner County, State of Idaho:
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" Lot 2A, Block 5, Talache Village, according to the replat of Lots 2 and 3, and a portion of Lot 1, Block 5, Talache
Village Subdivision, said replat recorded as Instrument No. 490033, records of Bonner County, Idaho, Recorder.

1.2 A E. Keir and Marguerite Nash grant to Racheil L. Johnson, Mark and Paula Mays, Timothy J. and
Patricia D. Harkins, and Matthew and Jill Sanger the right of ingress and egress to and from Lot 2A, Block 5,
Talache Village, as described above, solely for purposes necessary to inspect, maintain, repair, or replace the
water distribution system, ' :

1.3 A.E. Keir and Marguerite Nash reserve the right to use and enjoy their property to the fullest possible.
extent without unusual interference with the exercise by the other parties of the rights granted in this agreement.

1.4 Timothy J. and Patricia D. Harkins and Matthew and Jili Harkins grant to A.E. Keir and Marguerite Nash,
Rachell L. Johnson, and Mark and Paula Mays for their benefit and that of their successors and assigns, a water
line easement for the purposes of operating, diverting and pumping water from Lake Pend Oreille, inspecting,
maintaining, repairing, replacing, substituting, and for the transportation of water through the existing pipeline
on, in, over, and through the following described land in Bonner County, State of [daho:

That part of Government Lot 2 in Section 8, Township 55 North, Range 1 West, Boise Meridian, Bonner County, Idaho,
described as follows: From the Northwesterly most corner of Lot 3, Block 5 of Talache Village Plat, which point is on the
Southerly right of way line of Lakeside Drive; thence North 48° 24' 30” East along said right of way line, 15.25 feet;
thence North 41° 35' 30" West, 50 feet to a point on the Northerly right of way line of said Lakeside Drive and the true
point of beginning; thence South 48° 24' 30” West, 10.82 feet; thence North 46° 33' West 135.71 feet; thence Morth 52° 37
30™ East 70.0 feet; thence South 46° 34' 40” East, 135.0 feet to the Northerly right of way line of Lakeside Drive; thence
Southwesterly along said right of way line along a curve to the left whose radius is 393.45 feet, a distance of 59.21 feet to
the true point of beginning.

1.5 Timothy I. and Patricia D. Harkins and Matthew and Jill Sanger grant to A.E. Keir and Marguerite Nash,
Rachell L. Johnson, and Mark and Paula Mays the right of ingress and egress to and from the property described
immediately above in paragraph 1.4, solely for purposes necessary to inspect, maintain, repair, or replace the
water distribution system.

1.6 Timothy J. and Patricia D. Harkins and Matthew and Jill Sanger reserve the right to use and enjoy their
property to the fullest possible extent without unusual interference with the exercise by the other parties of the
rights granted in this agreement.

1.7 Mark and Paula Mays grant to Timothy J. and Patricia D. Harkins and Matthew and Jill Harkins, and A.E.
Keir and Marguerite Nash, and Rachell L. Johnson for their benefit and that of their successors and assigns, a
water line easement for the purposes of operating, diverting and pumping water from Lake Pend Oreille,
inspecting, maintaining, repairing, replacing, substituting, and for the trapsportation of water through the
existing pipeline on, in, over, and through the following described land in Bonner County, State of Idaho:

That part of Government Lot 2 in Section 8, Township 55 North, Range | West, Boise Meridian, Bonner County, Idaho,

described as follows, and recorded June 2, 1987 in Bonner County Instrument No. 335527:

From a point on the Southerly right of way line of Lakeside Drive as shown on the plat of Talache Village as recorded in
Section 8, Township 55 North, Range | West, Boise Meridian, Bonner County, Idaho, which point is the Northerly most
corner of Lot 5, Block 5 of said Talache Village Plat; THENCE Southwesterly along said Southerly right of way line 22.87
feet to the end of a curve on the right of way line of said Lakeside Drive; THENCE North 41° 35%;” West 50 feet to a point
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ot the Northerly right of way line of said Lakeside Drive; THENCE North 48° 24!4” East 7.26 feet along said right of way
line to the TRUE POINT OF BEGINNING; THENCE continuing along said right of way line North 48° 24’4’ East 60 feet;
THENCE North 46° 33' West 135.71 feet; THENCE South 48° 24%" West 60 feet; THENCE South 46° 33" East 135.71
feet to the TRUE POINT OF BEGINNING.

1.8 Mark and Paula Mays grant to Timothy J. and Patricia D. Harkins and Matthew and Jill Sanger, and A.E.
Keir and Marguerite Nash, and Rachell L. Johnson the right of ingress and egress to and from the property
described immediately above in paragraph 1.7, solely for purposes necessary to inspect, maintain, repair, or
replace the water distribution systemn.

1.9 Mark and Paula Mays reserve the right to use and enjoy their property to the fullest possible extent without
unusuai interference with the exercise by the other parties of the rights granted in this agreement.

1.0 The rights granted in Section One of this Agreement shall be appurtenant to the real property more
particularly described in Attachments A, B, C, and D.

1.11 This Agreement shall be binding on the heirs, legal representatives, successors and assigns of the parties.
SECTION TWO. CROSS-EASEMENTS FOR USE AND MAINTENANCE

2.1  The parties understand and agree that the water system, its pipelines, pumps, pressure tank(s), and all other
necessary apparatus from the source of water supply, Lake Pend Oreille, and service lines from the main
distribution pipeline or lines to the property of each of the parties are to be mutually enjoyed and shared by the
parties and their successors and assigns.

2.2 The parties grant to one another, for their benefit and that of their successors and assigns, an easement for
the purposes of operating, pumping, inspecting, maintaining, repairing, replacing, substituting, and for the
transportation of water through its pipelines, service lines and main distribution line on, in, over, and through the
real property described in Attachments A through D.

2.3 Each party shall have the right of ingress and egress to and from the properties solely for purposes
necessary o inspect, maintain, repair, or replace the water system and its water lines.

2.4  Each party reserves the right to use and enjoy their property to the fullest possible extent without unusual
interference with the exercise by the other parties of the rights granted in this agreement.

2.5 The rights granted in this agreement by each party shall be appurtenant to each party's property described
in Attachments A through D.

AN WITNESS WHEREOF the panm hereto have executed this agreement.

/. r
ﬁ(@_{ lf! f‘&.lﬂ"f" ) i . H-fr- oL
M rguerite Nash Date

A.E. Keir Nash 7 Date Rachell L. 4¢ hnson Date

M/ﬁo B/ﬁd/l/l/%o@wz/éﬂ ' 3/./00

Mark May Date 1 Sariger Date
Paula Mays " Ddte Patm:la D. Harkms Date
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On this \ ) day of December 4898- before me personally appeared A.E. KEIR NASH, known or

identified to me to be the person whose name is subscribed to the within and foregoing Easement
Agreement, and acknowledged to me thathe/stervoluntarily executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seai the day and year
in the certificate first above written.

ELLEN K. BURNS %\\: %
Commission # | 168230

Norary Pubiie - Caiitomia i Notary Public fortdato —<. WNQ__
Santa Barbara County Residing at_Seive SSethonoe
My Comm. Sxpires Jan %, 2002 Commission expires __{ =\ = N\
STATE OF CALIFORNIA)
)ss.
County of Santa Barbara )

e oecs
On this \l day of Becember1560, before me personally appeared MARGUERITE NASH, known
or identified to me to be the person whase name is subscribed to the within and foregoing Easement
Agreement, and acknowledged to me that h@vol untarily executed the same.
IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seai the day and
year in the certificate first above written.

. ELLEN K. BURNS C_OQQV\% E
ommission # 1148230 Noizfy Public for Cahforgg‘(
\fraicl\

Norary Puoiic - Californic 2 Residing at _Ssordye,

Santa Barbora County ¢ g
~C -y R
My Comm. Expires Jan9, 2002 Commission expires L B =W

STATE OF WASHINGTON)
85,

County of xf,ﬁf'/c) PR

HNorak 2000
On this =32 grz‘day ofﬁmambeﬁ-ees before me personally appeared RACHELL L. JOHNSON,
known or identified to me to be the person whose name is subscribed to the within and foregoing Easement
Agreement, and acknowledged to me that he/she voluntarily executed the same.
IN WITNESS WHERECF, | have hereunto set my hand and affixed my official seal the day and year
in the certificate first above written.

\\\\‘Ii’ll,!f

: /-'}"_’, ) ‘% o Ta .

DD Ml p e Y1 Copgime
. Notary Public fof Washington

L Residingat _J 22202 -

' . Commission expires _5 -4-2 ¢ &3

NT 4 of 11




" STATE OFARABE WA )

)ss.
County of gpokane)

On this 14 day of January . %gé)ﬁ% before me personaily appeared TIMOTHY
HARKINS, known or identified to me to be the person whose name is subscribed to the within and
foregoing Easement Agresment, and acknowledged to me that he/she voluntarily executed the same.

- IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and
year in the certificate first above written.

Notary Public forjdah®x Washin(g’ton
Residing at _ Spokane
Commission expires  10/22/03

STATE OF At wa )
)ss.

County of Spokane !

On this 14  day of Janmpary 1}2(3%%%)( before me personally appeared PATRICIA D.
HARKINS, known or identified to me to be the person whose name is subscribed to the within and
foregoing Easement Agreement, and acknowledged to me that he/she voluntarily executed the same.

~iN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and

vear in the certificate first above written.
J G227 08 A /W?f

Notary Public for jjelX Washington
Residing at  Spokane
Commission expires  10/22/03

STATE OF IDAHO )
lss.
County of }
2o00

On this lst day of Hdﬂ" th_ , +852 before me personally appeared MATTHEW
SANGER, known or identified to me to be the person whose name is subscribed to the within and
foregoing Easernent Agreement, and acknowledged to me that he/she voluntarily executed the same.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and
year in the certificate first above written, :

“""""’f
SR Mw
SR L ST, /4*

o )
§Q§@W %%% Notary Public g lgaho !
T OwoTARy B 2 Residing at / L
= 2 = Commission expires / Z/0&/ #2
E(&-O N - /_):S
%@6‘9 8% ;,*S
iy

EASEMENT AGREEMENT - 56 of 11



. | ' r .

STATE OF IDAHO )
}ss.

County of }

2800
On this / s‘}' day of M M(JL_ . M98, before me personally appeared JILL SANGER,
known or identified to me to be the person whose name is subscribed to the within and foregoing

Easement Agreement, and acknowledged to me that he/she voluntarily executed the same.
IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal the day and

year in the cerq(' naterfi 5,’( above written.
~a~“§"~'? g‘%”f
AN aian g e
5‘%@”"’"5@:5‘2 e r PNy @Hf!'. )

Notary Public for Idaho

=
T Residing at
i § Commission expires /2 /0é /oo

STATE OF 124D

taas “I“"G'm'fss

County of Sfirawe |}
On this dp  day of YWan Q)n
known or identified to me to be the person whose name is subscribed to the within and foregoing

Easerment Agreement,+and acknowledged to me that he/she voluntarily executed the same.
IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and

2000
, before me personally appeared MARK MAYS,

year in the certificate first abova written.

."‘-@sp‘ L. Ii’\\!\
X LSION g Q Thosoia X )7/1@( ko
g Notary Public for, Idaho

M ; Residing at . m;@a i
I Commission explres G-4-ra

STATE OF J8AHL
}ss.

County of SPOEANE )
] S00¢
On this 3C  day ofmqaﬁ_,c)L, 1 . before me personally appeared PAULA K. MAYS,
hose name is subscribed to the within and foregoing

known or identified to me to be the person
Easement Agreement, and acknowledged to me that he/she voluntarily executed the same,

IN WITNESS WHEREQF, | have hereunto set my hand and affixed my official seal the day and

year in the certificate first above written,

JEE XY
- ?_SA L‘ ‘\‘
Q&30 1k AN 7]
: JAUA&) QYf Imw/?)

S S EIER O

7 ST N g y
FRaS YY) Notary Public fer Idaho
;7 (9 NOTaRy, 37 R, :
70~ md 2 . Residing at
G @ Commission exbires G-9-02.
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ATTACHMENT A

PROPERTY DESCRIPTION OF THREE PARCELS OWNED BY
A.E. KEIR AND MARGUERITE NASH

in Bonner County, ldaho:
PARCEL 1:

A portion of Government Lot 2 in Section 8, Township 55 North, Range 1 West,
Boise Meridian, Bonner County, |daho, more particularly described as foilows:

From the Northwesterly most corner of Lot 3, Block 5 of Talache Village Plat,
which point is on the Southerly right of way line of Lakeside Drive; thence North
48 degrees 24' 30" East along said right of way line 15.25 feet; thence North 41
degrees 35’ 30" West 50 feet to a point on the Northerly right of way line of said
Lakeside Drive; thence Northeasterly along said right of way along a curve whose
radius is 393.45 feet, a distance of 59.21 feet to the true point of beginning;
thence Narth 46 degrees 34’ West 135.0 feet; thence South 84 degrees 25’ 24"
East 218.82 feet to a point on the North line of said Lakeside Drive; thence South
59 degrees 15" 39" West along said right of way line 124.16 feet; thence along
said right of way line, along a curve to the left whose radius is 393.45 feet a
distance of 15.31 feet 1o the true point of beginning.

LESS a tract of land in Government Lot 2 of Section 8, Township 55 North,‘Range
1 West, Boise Meridian, Bonner County, Idaho, more specifically described as
follows:

From the Northwesterly corner of Lot 1 of Block 5 of Talache Village, a plat
recorded in the records of Bonner County in Book 2 of Plats, page 78; thence North
30 degrees 44’ 21" West a distance of 50.00 feet to the Northerly right of way line
of Lakeside Drive a distance of 63.68 feet to the true point of beginning; thence
continuing North 59 degrees 15’ 39" East a distance of 60.48 feet; thence leaving
said Lakeside Crive, North 84 degrees 25’ 24" West a distance of 93.82 feet;
thence South 46 degrees 34’ 40" East a distance of 57.58 feet to the true point of
beginning.

PARCEL 2:

A tract of land in the Mexico Mineral Survey No. 2559, in- Government Lot 2 of
Section 8, Township 55 North, Range 1 West, Boise Meridian, Bonner County,
Idaho, more specifically described as follows:

From the witness corner to corner Number 4 of said Mexico claim, which point is

North 79 degrees 44’ West a distance of 104.28 feet from said corner Number 4;
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thence North 79 degrees 44’ West along the North line of said Mexico claim a
distance of 93.21 feet to the true point of beginning; thence continuing North 70
degrees 44’ West a distance of 223.23 feet; thence leaving said North {ine, South
33 degrees 14’ 36" East a distance of 46.65 feet to the Northerly right of way line
of the existing 30.0 foot public access road; thence South 62 degrees 39’ 16" East
across said access road a distance of 32.99 feet; thence South 84 degrees 25’ 247
East a disance of 125.0 feet; thence North 56 degrees 41’ 23" East a distance of
48.30 feet to the true point of beginning;

LESS a tract of land in the Mexico Mineral Survey No. 2559, in Government Lot 2
of Section 8, Township 55 North, Range 1 West, Boise Meridian, Bonner County,
ldaho, more specifically described as follows:

From the witness corner to corner No. 4 of said Mexico claim, which point is North
79 degrees 44’ West a distance of 104.28 feet from said corner No. 4; thence
North 79 degrees 44' West along the North line of said Mexico claim a distance of
316.44 feet to the true point of beginning; thence leaving said North line, South 33
degrees 14’ 36" East a distance of 46.65 feet to the Northerly right of way line of
the existing 30.0 foot public access road; thence along the Northerly access road
to a point that is South 79 degrees 44’ East from the point of beginning; thence
North 79 degrees 44’ West to a point of beginning.

PARCEL 3:
Lot 2A, Block 5, Talache Village, according to the replat of Lots 2 and 3, and a

portion of Lot 1, Block 5, Talache Village Subdivision, and replat recorded as
Instrument No. 490033, records of Bonner County, Idaho, Recorder.
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ATTACHMENT B

PROPERTY DESCRIPTION OF PARCEL OWNED BY
RACHELL L. JOHNSON

In Bonner County, idaho:

A portion of Government Lot 2 in Section 8, Township 55 North, Range 1 West, of
the Boise Meridian, Bonner County, ldaho; and a portion of Government Lot 1 in
Section 7, Township 55 North, Range 1 West, of the Boise Meridian, Bonner
County, Idaho, described as follows:

BEGINNING at the Northwesterly most corrner of Lot S, Block 5, Talache Viliage
Plat; thence North 48° 12 West 50.0 feet to the MNortherly right of way line of
Lakeside Drive in said Talache Village Plat; thence Southwesterly along said right of
way line on a curve to the left, whose radius is 399.54 feet, a distance of 10.69
feet to the Point of Beginning; thence continuing along said curve a distance of
100.00 feet; thence North 48° 06’ 33" West 83.01 feet; thence North 30° 42’
East 100.00 feet; thence South 46° 33’ East 87.12 feet to the Point of Beginning.
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ATTACHMENT C

PROPERTY DESCRIPTION OF PARCEL OWNED BY
MARK AND PAULA MAYS

That part of Government Lot 2 in Section 8, Township 55 North, Range 1
West, Boise Meridian, Bonner County, Idaho, described as follows, and
recorded June 2, 1987 in Bonner County Instrument No. 335527:

From a point on the Southerly right of way line of Lakeside Drive as shown
on the plat of Talache Village as recorded in Section 8, Township 55
North, Range 1 West, Boise Meridian, Bonner County, Idaho, which point
is the Northerly most corner of Lot 5, Block 5 of said Talache Village Plat;
THENCE Southwesterly along said Southerly right of way line 22.87 feet
to the end of a curve on the right of way line of said Lakeside Drive,
THENCE North 41° 35%2 West 50 feet to a point on the Northeriy right of
way line of said Lakeside Drive; THENCE North 48° 24’ East 7.26 feet
along said right of way line to the TRUE POINT OF BEGINNING;
*THENCE continuing along said right of way line North 48° 242’ East 60
feet; THENCE North 46° 33' West 135.71 feet, THENCE South 48° 244
West 60 feet; THENCE South 46° 33' East 135.71 feet to the TRUE
POINT OF BEGINNING.
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ATTACHMENT D

PROPERTY DESCRIPTION OF PARCEL OWNED BY
TIMOTHY AND PATRICIA D. HARKINS AND MATTHEW AND JILL SANGER

In Bonner County, Idaho:

From the Northwesterly most corner of Lot 3, Block 5 of Talache Village Plat,
which point is on the Southerly right of way line of Lakeside Drive; thence North
18° 24’ 30" East along said right of way line 15.25 feet; thence North 51° 35’
30" West 50 feet to a point on the Northerly right of way line of said Lakeside
Drive and the true point of beginning; thence South 48° 24’ 30" West 10.82 feet;
thence; North 46° 33" West 135,71 fget; thence Morth 52° 37’ 30" East 70.0
feet; thence South 46° 34’ 40" East 135.0 feet to the Northerly right of way line
of Lakeside Drive; thence Southwesterly along said right of way line along a curve
to the left whose radius is 393.45 feet a distance of 59.21 feet to the true point of
beginning, all lying in Section 8, Township 55 North of Range 1, West of the Boise
Meridian.

TOGETHER with the reasonable right of ingress and egress to said properties over
adjoining properties of the grantors.
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RECEIVED

o State of Ida’ . DEC ~ § 2001

DEPARTMENT OF WATER RESOURCES

NORTHERN REGION, Suite No. 210 1910 Northwest Blvd. » Coen IRl AdGE HES581 4. 2615
(208) 7691450 Fax (208) 769-1454

MRK KEMPTHORNE
GOVERNOR

KARL J. DREHER
December 4, 2001 DIRECTOR

TIMOTHY J HARKINS
W 1304 COLLEGE
SPOKANE WA 99201

Re: Change of Water Right Ownership for 96-08857

Dear Mr. Harkins:

This acknowledges receipt of your letter dated November 29, 2001 and the atiachments. It also
acknowledged receipt of your original documents that were received in our office in early October.
Receipt No. N014693 was issued on October 5, 2001, and a report of the details of that receipt is
enclosed herewith.

We forwarded your original Notice of Change of Water Right Ownership forms and attachments to our
State Office in Boise on October 10, 2001, for final processing.

| cannot offer you a date by which you will receive confirmation of that change being entered in our
database system, but for information purposes and to put your mind at ease, water rights automaticalty
transfer to the new owner with the sale of the property unless the seller specifically withholds those rights.
Our State Office has received the paper work you sent.

Thank you for your patience.

Sincerely,

Dianne Ball
Administrative Assistant

Db
Enc. Copy of information on Receipt No. NO14693 dated 10/5/01.
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November 28, 2001

State of Idaho

Dept. of Water Resources
Northern Region

1910 N.W. Blvd., Suite 210 _
Coeur d’'Alene, Idaho 83814-2615

Dear Water Resource Department:

I include herein a copy of a letter dated October 4, 2001 and a
State of Idaho Department of Water Resources Notice of Change in
Water Right Ownership Application. I have not heard back from your
department or received anything further. Please let me know if
there is any further information I need to provide or further steps
I need to take in order to complete this application. I look
forward to hearing from you.

TJH:th
encl-

Harkins
West 1304 College
Spokane, Washington 83201
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Nenedinent of Water Resources

October 4, 2001

State of Idaho

Dept. of Water Regources
Northern Region

1910 N.W. Blvd., Suite 210

Coeur d’'Alene, Idaho 83814-2615

Dear Water Resource Department:

I include herein a State of Idaho Notice Of Change in Water Right
Ownership Application, a $25.00 fee and various legal documents
supporting the transfer of ownership. The existing water license
was to service several cabins at Lake Pend Oreille. The owner of
the shoreline property was Mr. and Mrs. Nash and the water lines
crossed their property and moved up the hill to several other
properties. The Nashes sued other shoreline owners for ingress and
egress easements and also sued the Water Association to clear title
regarding the water lines crossing their property. As a result of
this lawsuit the parties entered into a settlement stipulation,
this was approved by a judgment and order and all respective
parties thereafter entered into an easement agreement.

According to page 3, section 7, the community association or the
Nashes were supposed to transfer the existing encroachment permits
from the State of Idaho. Discovering that this had not been done,
I herein as Secretary of the water users association, herein
requested the ownership of that water right be transferred. If you
have any questions you can reach me during the day at (509} 325-
5466, or in the evening at (509) 448-3702. If you have any other
questions regarding this application or other questions about any
of the documents herein, please let me know at your earliest
convenience., Otherwise, I request that this Ownership Permit be
transferred pursuant to the terms of this settlement and court
order.

I thank you for your attention.

Very truly vyouys,




