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January 10,2007 

VIA US MAIL 
Allen D. Merritt 
Southern Region Manager 
Idaho Department of Water Resources 
1341 Fillmore Street, Suite 200 
Twin Falls, ID 83301-3380 

1010 W. Jefferson St., Suite 102 
Post Office Box 21 39 

Boise, ldaho 83701-21 39 
(208) 336-0700 telephone 
(208) 344-6034 facsimile 

brs@idahowaters.com 

11 3 Main Avenue West, Suite 303 
Twin Falls, ldaho 83301 -61 67 

(208) 733-0700 telephone 
(208) 735-2444 facsimile 

jar@idahowaters.com 

Re: Application for Permit No. 45-07745 (USDA Forest Service) 

Dear Allen: 

On October 19, 2006, Earl Warthen sent you a letter regarding Application for Permit No. 45- 
07745, in which he expressed his understanding that he and the Forest Service "had settled this 
matter." The purpose of this letter is to reinforce that point, to ensure that the settlement is 
enforced, and to provide clarification regarding Mr. Warthen's role in the current IDWR hearing 
process. 

On June 14,2006, Mr. Warthen and the Forest Service entered into the enclosed Stipulation to 
Resolve Objections in SRBA Subcase Nos. 45-04.1 14 and 45-13795, to "agree and stipulate that 
the element of each water right listed should be decreed as recommended by the Director of the 
Idaho Department of Water Resources ('IDWR') in the Directors Report filed September 7, 
2004, with the Snake River Basin Adjudication Court." The Director's Report for 45-04 1 14, 
also enclosed, defines the quantity of the right as .06 cfs for commercial use, with a period of use 
from November 1 to April 30 (essentially, the non-irrigation season). 

Of course, Application for Permit No. 45-07745, also enclosed, proposes to use 45-041 14 for 
snow making. Consistent with the above-described settlement, in conformance with the order of 
the SRBA Court, and to avoid an inconsistent result, the use proposed in this application must be 
limited to no more than .06 cfs, and limited to use during the non-irrigation season of November 
1 to April 30 only. Additional use beyond these limits would be inconsistent with the Stipulation 
and would also result in injury to Mr. Warthen's water rights. 
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Given Mr. Warthen's settlement with the Forest Service, he has chosen to withdraw his protest 
and will not be represented by counsel at the hearing on January 30-3 1. Accordingly, we ask 
that you consider this letter as a formal withdrawal of his protest to Application for Permit No. 
45-07745. Recognizing that this does not resolve the concerns of the other parties in the matter, 
and given his desire to see the terms of the Stipulation enforced, Mr. Warthen will be in 
attendance at the hearing and will be available as a public witness to testify with regard to the 
Stipulation and any potential injury to his water rights that would result from a failure to enforce 
the agreement. 

Please do not hesitate to contact us with any questions. 

Respectfully submitted, 

,(J- Y/&, 
NORMAN M. SEMANKO 
Attorney at Law 

Enclosures 

cc: Service list for Application for Permit No. 45-07745 



Names of Parties Servin~ Document: 

LrNITED STATES OF AMERlCA EARL W ARTHEN 

Attornevs' Names a n d  Addresses: 

SUE ELLEN WOOLDRlDGE SHELLEY M. DAVIS (ISB#6788) 
Assistant Attorney General Barker, Rosholt & Simpson LLP 
United States Department of Justice 205 7-4. lo" Street, Ste. 520 
Environment and Natural Resources Division P.O. Box 2139 

Boise, ID 83701-2139 
DAVTD L. NEGRI (ISB #6697) Telephone: (208) 3 36-0700 
United States Department of Justice Facsimile: (208) 344-6034 
Environment and Natural Resources Division 
Natural Resources Section 
550 West Fort Street, MSC 033 
Boise, Idaho 83724 
(208) 334-1936; facsimile (208) 334-141 4 
ISB# 6697 

EN THE DISTRICT COURT OF TEE FIFTH JUDICIAL DISTRTCT OF TECE 
STATE OF IDAHO, I N  AND FOR THE COUNTY OF TWIN FALLS 

Ln Re SRBA 

Case No. 39576 

) Subcase Numbers: 45-041 14 and 45-13795 
1 
) STIPULATION TO RESOLVE 
) OBJECTIONS 
1 
1 

The United States of America, by and through the US Department of Agriculture, Forest 

Service ("United States"): and Earl Warthen (collectively, "Parties"), by and through their 

respective undersigned counsel, hereby stipulate and agree as follows as to the above captioned 

water right numbers. 
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1.  WITHDFLAWAL OF OB-ECTIONS BY EARL WARTHEN. Earl Warthen agrees to 

dismiss with prejudice his objections to water right claim numbers 45-04 1 14 and 15- 13 795. The 

Parties agree and stipulate that the elements of each water right listed should be decreed as 

recommended by the Director of the Idaho Department of Water Resources ("IDWR") in the 

Directors Report filed September 7, 2004, with the Snake k v e r  Basin Adjudication Court. 

2. WITHDRAWAL OF APPLICATION FOR WATER RIGHT TRANSFER NO. 666 16. 

The United States will dismiss with prejudice its application for emsfer number 666 16, also 

known as eansfer number 5 1 94, filed with IDWR January 15, 1998, involving water right claim 

number 45-041 14. 

3 .  CONFORMING DOCUMENTS. The Parties agree that they will execute and file any 

necessary documents with the SRBA Court and DWR to conform to the provisions described in 

this Stipulation. 

4. STIPULATION NOT TO BE USED AGAINST THE PARTIES. The Parties agree that 

this Stipulation has been entered into based upon good faith negotiations for the purpose of 

resolving legal disputes, including pending litigation, by compromise and settlement and that 

nothing in this Stipulation, or any offers or compromises made in the course of negotiating this 

Stipulation, shall be construed as admissions against interest or tendered or used as evidence to 

show the validity or invalidity of any water right claims made by the Parties, or as an admission or 

concession of wrongdoing or liability, or shall be used in any manner by any party in the SRBA in 

any future proceedings in the SRBA, in any appellate proceedings concerning the SRBA, or in any 

other proceeding. other than those seeking approval of this Stipulation by the SRBA Court, for 
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interpretation or enforcement of this Stipulation, or for a purpose contemplated by Idaho Rule of 

Evidence 408. 

5 .  VOLUNTARY EXECUTION. This Stipulation was entered into and executed 

voluntarily by the Parties in good faith, and without any fraud, misunderstanding, overreaching, 

misrepresentation, duress, or undue influence. 

6 .  BJNDJNG EFFECT. This Stipulation shall be binding on any and all successors, 

assigns. heirs, executors, and administrators of each of the Parties. 

7. COSTS AND ATTORNEY FEES. Each Party shall bear their own costs and attorney 

fees. 

8. EFFECTIVE DATE. This Stipulation shall become effective upon execution by all of 

the Parties. 

DATED this day of June, 2006. 

----. -', 
A .  >---A 

David L. Negi  /S~ellt!~ M. divis 
United States D e p m e n t  of Justice Barker, Rosholt & Simpson LLP 

Attorney for the United States of Arnerica Attorney for Earl Warthen 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on this d a y  of June, 2006, I served a true and correct 
copy of the foregoing STIPTjZATION TO RESOLVE SUBCASES, by depositing a copy 
thereof in the U.S. mail, postage prepaid, or by other service where indicated, upon the following: 

Shelley M. Davis 
Barker, Rosholt & Simpson LLP 
P.O. Box 2139 
Boise, ID 83701-2 139 

Chief, Natural Resources Division 
Office of the Attorney General 
State of Idaho 
P.O. Box 44449 
Boise, ID 837 1 1-4449 

lDWR Document Depository 
P.O. Box 83720 
Boise, ID 83720-0098 

David Negri 
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I D I H O  UEP99.TICDi.T O F  WPER RESOljRCPS 
R'C'COLwN1?L"D WATER E I O H T S  X ' j U l R l D  'trND.FR STATE LP-W 

RIGHT WiUBBR: 4 5 - 4 1 1 4  

F I P - ~  P A D  ,\DURESS: UUS'I'EI) STATES OF AP"BR1CA A C T I X  TKRGUGH 
U9UA P'JPBST SERVICE 
550 ,W PTnT ST MSC 0 3 3  
B O I S E  1.D 83734  

S P R I N G S  TRIBUTUY : t i ( 3 ~ ~ ~  CREEK 

R I G H T  'INCLUDES ACCOHPLISHED CwCE IPT SOURCE P W P N T  TO SECTICW 
4 2 - 1 4 3 5 ,  IDAHO CODE. 

USE O F  THZ Z I G H T S  LISTEC B E L O J  I S  LIlrIITED TO A TOTAL COMFINED 
D I V E R S I a J  OF 0 . 0 6  c ~ s  . C-IPIEI! RIGHT NOS. 4 5 - 4 1 1 4  aud , 

4 5 - 1 3 7 9 5  

F O I B T  O F  
DI'JWSIOI!J: 'i'135 k242 31 NWZW Lot 3 W l r h i n  CASSIA County 

T136 F24E 511 h i E  Within C?.SSIA County 

PZmPOSE AND 
P E R I O D  OF USE: 

OF USE 

COOrnRC1.PL 

QUANTITY 

0 . 0 6 0  CFS 

PLPZE OF USE: -7  m, m i  thin C4343Sl.A C-tv  

T I 3 3  R2.43 5 0 i  WSW 

OTHZR l R G V I S I D N S  IWCESYARY FOR DZFTmITIOU OR ADMSNTSTR9TION OF THIS WATER XiGilT: 

This pk-rial decree 1s aublscc t o  such yenera1 r o v i e i o n a  n e c e a a a \ n  fc?r 
the d ~ f i n i t i s n  01 the r1ghc.a o r  f o r  M e  efficient a&niniscrst ion of the war-er 
r igh ta  as nlsy be ulr1maic.ly c l e r e r m i n e d  by the C o u r ' r  st e poinr Ln cime no 
later than the encry of a flnal unified decree. $action 4 2 - 1 4 1 2 ( 6 ) ,  I d a h o  
Coda. 

FmLPA%TOKY BIA'TERIAL: B A 3 I S  OF CLATbi - aenef i c i a l  U e e  

COMMEnCIAL US= I9 FOR THE POPEXdLLE SW LODQX FP.CILITiES 

RIGHT INCLUDES P.CCOMPLTSXED CK9F:fGF Iii POINT O F  D I ? E R S I 6 U  
,PURSUANT TO GECTION 42-1d25, I ~ O  CODE. 

nirec~or's Report Late & Mi;cellaneous C l a l r n s  A p r i l  ZOOS 

i[;l2;pa 

CFN 62 

@!??mrc$ fiv O c : o \  1 1 3 ~  S O O z - 8 l - h b ' ) ' l  



FORM a02 Ident. No. 45- 0774s 
R E C E I V E D  STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

SEPD31999 APPLICATIONFORPERMIT 
D m  of Waer Resourns To appropriate the public waters of the State of Idaho - %ubn 

7 .  Name of Applicant USDA Fores t  S e r v i c e  Phone (?QB) 387-0835 

M~~~~~~ address 380 Eas t  Parkcenter  S u i t e  330, Bo ise  I D  83706 , I ,  1 

-( f-,,.,~ i.,.j 6- L 1 * 
2 soume of water suppb Unnamed stream ~4 h 111 Rc.~ot f l  %r..'&;h is a t"bkb o r S i w  l e e  numbers 10 

and 12 on%ack pa-ge. 
3. Location of point of dwrsion is Township 1 3 5 Range 24 E Sec. 11 , ~n the hit/' 114, 

 IF 114, NE 114, Govt Lot , B.M., Ca s s i a County; 

addllonal points of diversion if anr and SESW Sec. 2, T I  35. R24 .E : on RJ,k&~k/ Spc  L 
4. Water will be used for the following purposes: 

Amount 16 3 AF for c~mmerc i  a1 s to rage  purposes from 1 /1 to17 131 (both dates inclusive) 

(cbP-eet"amum' COmmerci from stora$&rposes from 1 0/15 to 12/31 (born dates Amount 16 - 3  AF for 
(cf8 ar pw mum) 

*mount CL c/t- t-fs for ( ? i c y  r s . r  1~ -.z- r-.~;~purposes from - v e t o ' *  (both dater inclusive 
(cf.orrtrrh.tpmurwrm) 

Amount for purposes from I / '  to 
% 

iZ/31 (both dates inclusive) 
(cfi ar aubfeet per annum) 

Amount for purposes from to (both dates inclusive) 
(cb or &eat par a m )  

Amount for purposes from to (both dates inclusive) 
(cfs ar aaW& per urnum) 

5. Total quantity to be appropriated is (a) andlor (b) 1 9 4 
cubic feet per second acre feet per annum 

6. Proposed diverting works: 

a. Describe type and size of devices used to divert water from the source reservOi r s  wi th 

combined s to raae  caoaci  t v  o f  16.3 AF 1 t o  2 su r face  a c r P q  each. 

b.Heightofstomgedam l e s s  than  10 feet; active reservoir capacity 16.3 acre-feet: total 

reservoir capacity 1 6 3 acre-feet 

c. Proposed well diameter is inches; proposed depth of well is feet 

d. k ground water with a temperature of greater than 85' F being sought? 

e. If well is already drilled, when? ; Drilling firm L 

Well was drilled for (well owner) ; Drilling Permit No. 
- 

7. T i e  required for completion of works and application of water to proposed beneficial use is years (minimum 1 yea0 

8. Description of proposed uses (if inigetion only, go to item 9): 

a. Hydropower; show total feet of head and proposed capacrty in KW. 

b. Stockwatering; list number and kind of livestock. 

c. Municipal; show name of municipality. 

d. Domestic; show number of households. .. Omar; ,js"be fully. Co'ekial s to rage  f o r  snow making a t  Pomerel 1 e S k i  Area. 

EXHIBIT 1 



9. Description of place of use; 

a. If water is for irrigation, indicate acreage in each subd'lvision in the tabulation below. 

b. If water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corresponding place of 
use below. See instructions for standard symbok. 

Total number of acres to be irrigated 

10. Describe any other water rights used for the same purposes as described above. C1 aim 1/45-04 1 14 as a secondary 
source consistent w i t h  the existing amended claim. 

11. a. Who owns the property at the point of diversion? USDA Forest Service 
b. Who owns the land to be irrigated or place of use? USDA Forest Serv i ce 
c. Mthe property is owned by a person other than the applicant, describe the arrangement enabling the applicant to make 

72. Remaw. Three 1 to 2 surface acre reservoirs with earthen dams, maxium depth 10 feet. 
Primary source of water i s  ephemeral surface runoff d u r i n g  snow me1 t. No perenni a1 

streams wi 11 be impounded or di verted. Secondary source of wat.er woul d be existing 
s ~ r i n a  diversions and D u m D  del iverv svstem identified i n  and consistent w i t h  amended claim 
#45-04114, no increase in di version rate. 

13. MAP OF PROPOSED PROJECT REQUIRED -Attach an 8Xkl I' map clearly identifying the proposed point of diversion, 
place of use, section #, township b. range. (A photocopy of a USGS 7.5 minute topographic quadrangle map is preferred.) 

BE IT KNOWN that the undersigned hereby makes this application for permit to appropriate the public waters 
of the State of Maho as herein set forth. 

United States of America ( USDA-Forest Service) 

Signature of Applicant (and title, if applicable) 
( fo r )  JACK A BLACKWELL, Regional Forester 

Pu bliiafion approved 
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