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Keith E. Hutchinson, Esq. BROWN, LLP PHONE: (208) 733-9300
Patrick D. Brown, Esq. WATS: (800) 753-2529
ATTORNEYS AT LAW FAX: (208) 733-9343

October 24, 2006

R
OECE/ VED
MARSHALL & JOLENE OGDEN Opy. 0725200
HC 67 Box 550 SOUATER 0
Clayton ID 83227 W RGO URCEg

Re: Moore, John & Gwen - Water Rights

Dear Mr. & Mrs. Ogden:

As you and | discussed, | have drafted an agreement which clarifies the
scope of the easement for the pipeline and all rights and responsibilities of each
party to the system. My clients have signed the agreement; it is enclosed.

If you would be so kind as to execute the agreement, have it notarized,
and return it to me, it will dispose of my client's concerns with both the SRBA
claims and the water right application.

| look forward 1o receiving the executed agreement from you soon and
appreciate your attention to this matter.

Thank you.
Sincerely yours,
Patick D Brgwn
/cb
Enc.
CC: len Merritt, w/enc.

John & Gwen Moore, w/enc.

104 LINCOLN STREET « P.O.BOX 207 « TWIN FALLS, IDAHO 83303-0207
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This agreement is entered in to on this £\ day of October, 2006, between (X
Marshall and Jolene Ogden ("Ogdens") and John and Gwendolyn Moore ("Moores"), in
exchange for the promises and covenants set forth in this agreement and other good and
valuable consideration, the receipt of which each party to this agreement acknowledges.
The parties agree to the following:

1. Ogdens' own certain real property located on French Creek in Custer County
Idaho, which is more particularly described in Exhibit A. Exhibit A is attached and
incorporated into this agreement. Ogden's also own water rights (water right No. 72 —
4161A, water right claims, and are in process of seeking additional rights through

Application for Permit No. 72-16692, all for use on portions of the property described in
Exhibit A.

2. Moore's owned certain real property located on French Creek and along the
Salmon River, which is more particularly described in Exhibit B. Exhibit B is attached
and incorporated into this agreement. Moore's also own water rights (water right No. 72-
4161B) which is used on portions of the property described in Exhibit B

3. Water is conveyed to and used on the above properties pursuant to a recorded
easement granted by Ogden's predecessors in interest to Moore's predecessors in interest
in March of 1994, and a right-of-way (Dept. of Interior right-of-way IDI-33668) across
land administered by the Bureau of Land Management.

4. The purpose of this agreement is to resolve disputes and protests which now
exist or may arise concerning the use of water, the maintenance and use of the pipeline,
and matters concerning the diversion, measurement, and use of the water.

5. The partics shall each pay for one half the costs of the maintenance, repairs, or
replacement of the pipeline; the costs relating to installation and maintenance of diversion
and measurement devices (including any required by IDWR and any reasonably needed
to control, measure, and apportion diverted water among the parties); and costs associated
with BLM right-of-way. Provided, however, any costs incurred to install, maintain, or
use water under Application for Permit No. 72-16692 shall be paid for solely by Ogden's.
Further, provided that all such costs shall be paid by the party damaging the system if the
damage results from the negligence or other fault of that party.

6. The use of any water junior in priority to water right No. 72-4161B, and any
amount decreed 1n excess of the 0.33 cfs presently decreed to water right No. 72-4161A,
shall be subordinate to the use of water under water right No. 72-4161B, and shall not be
permitted to be diverted in any manner which interferes with the amount or pressurization
of water in the pipeline. Additionally, Ogden's shall not change the diversion and use of
the 0.33 cfs presently decreed to water right No. 72-4161A in any manner which
interferes with the amount or pressurization of water in the pipeline.



7. Each party agrees not to file, pursue, object to or contest proceedings, in the Snake
River Basin Adjudication, with IDWR, or elsewhere, regarding any applications or claims made
by the parties to this agreement to the water rights covered, to the extent such claim, objection,
response, or other position would be inconsistent with this agreement.

8. Each party agrees to cooperate to accomplish the purposes of this agreement,
including but not limited to by allowing the other party and that party's agent all reasonable
access to the water conveyance systems, and by timely preparing and filing all documents
necessary to communicate and accomplish the purposes and terms of this agreement.

9. This agreement and related documents have been prepared through negotiations
among the parties and counsel. Each party has had the opportunity to investigate, discover the
facts, seek legal advice, and otherwise understand and negotiate the terms of the agreement. The

agreement shall not be interpreted for or against any party on account of who drafted the
documents.

10. This agreement and all covenants, promises, and representations herein shall survive
the transfer or conveyance of any covered property. Neither the agreement nor any term within
it shall be deemed waived or be merged into any such deed or other document.

11. This agreement may be specifically enforced by the parties to it, as damages at law
are not an adequate remedy. Temporary or permanent equitable relief may be granted to
accomplish its purposes or enforce its terms. This paragraph shall not be construed as a

limitation on other rights and remedies any party may have. Each party specifically reserves all
other rights and remedies.

12. 1f any legal action arises to enforce, interpret, or avoid this agreement or the
obligations, promises, or covenants set forth herein, the prevailing party, in addition to
being entitled to any judgment so entered, shall be entitled to the award of reasonable
attorney fees and costs against the non-prevailing party.

13. This agreement may be modified only by a writing signed by each of the parties
hereto.

14. This agreement is made and shall be construed under laws of the State of
Idaho.

15. This agreement is the sole and entire agreement being entered into by and
between the parties to it. Any descriptions, representations, agreements, negotiations, or
other discussions predating this agreement (spccifically excluding the prior easement) are
expressly waived and shall not be a part of this agreement.

16. This agreement shall run with the lands described in Exhibits A, and B, attached
hereto, and shall benefit and burden those lands 1n perpetuity.



17. The parties agree that this document may be recorded with the Recorder's office
in and for Custer County.

18. IN WITNESS WHEREOF, the persons identified below have caused this
agreement to be executed.

Marshall Ogden

Jolene Ogden

STATE OF IDAHO )
ss:
County of )
On this day of , 2006, before me, the undersigned, a Notary Public in

and for said State, personally appeared Marshall Ogden, known to me to be the person whose

name is subscribed to the foregoing instrument, and he acknowledged to me that he executed the
same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing:
My Commission Expires:

STATE OF IDAHO )
sS:
County of )
Onthis  dayof , 2006, before me, the undersigned, a Notary Public in

and for said State, personally appeareTi Jolene Ogden, known to me to be the person whose name
is subscribed to the foregoing instrument, and he acknowledged to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing; -
My Commission Expires:



hn Moore

wendolyn Moore

STATE OF IDAHO )
ss:
County of Twin Falls )
nag
On this

[ day of October, 2006, before me, the undersigned, a Notary Public in and for
said State, personally appeared John Moore, known to me to be the person whose name is

subscribed to the foregoing instrument, and he acknowledged to me that he executed the same.

IN WITNES Qe ®k,,] have hereunto set my hand and affixed my official seal the
. - a¥
day and year in thw\:q\ﬁ'].

B " .Ef abuye written.
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z *'.‘ U%\a\ S g § Residing: Twin Falls

5 e P A s My Commission Expires: 11-24-06
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STATE OF IDAHO
Ss:

County of Twin Falls )

h
On this ijt day of October, 2006, before me, the undersigned, a Notary Public in and for

said State, personally appeared Gwendolyn Moore, known to me to be the person whose name is
subscribed to the foregoing instrument, and he acknowledged to me that she executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year 1 this certificate first above written.

NI, QW!’(’,& &/% £L7

“‘\;‘\\E BEL; n,"" NOTARY PUBLIC FOR IDAHO
:-.‘ K\ ..,00"“'0.' % Residing: Twin Falls
:5' 00.: o < ARY .'o_.. x '—.E My Commission Expires: 11-24-06
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PIONEER TITLE COMPANY
OF A4 COUNTX
£151 W, Riflpmasdl Ave, / Bodss, Xdahio 83704
(208) 3712700
WARRANTY DEED
1
For Valve Beocived Heomey W. Plens

hecainafter vedurod to 3 Grantar, does herobry gram, bargain, salt, warmeas sod convey uitn
Macdull . Ogdan sod Jodmr Opdomn, Besband aud Wiks
Trcinaficy ribmred to a2 Granter, whoso tucrent addret i Picss French Cretk, Chayion, T0 85226
the Sllowing Gescribed promales, fowwit
HEE EXHONT A ATTACHED HERETO AND MADE A PAKT BREREQY.

To HAVE AND TO HOLD the maid prevtises, with their apprrtensnces vnto the wid Gravtag, his heirs
and auigns frever, And the sxid Graptar dacs herstry covenmet o md with the sald Geanses, hit Goantor
is the ownes I fee simple of el proeises; thnt axid precsiscs axe freo from s exmnbandsy except
oxxme youms Tages, Jevies, apd secansscnty £0d waept U8, Patent rescrvazions, sesteiotions, engements of
1ocond, ahd rasemenit vishie upon the premizer, sud tat Graxtor will wermant wnd dafitad the sace o
oIl olxime whitoever., :

Dated: Aprdl 15, 2005 :

/ |

Herman W, Fisas ) ' —

A3

STATROF cﬁ/'fC/&.Mo!EQS{.':a_,m

T4 :
Om tls Zé dxy of Apsh, in G your of 2008, befors ms the wdasigned, poblin .
peraonally sppeered Homen W. Plous baows or idcatified 1o 18 to be B £
{efare suibgeribod to b within fartresncot, asd acknowledgad to mr thas Sefshe/thwy exdecatcd

armr,
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Q) S5 MY COMMISSION # DD 0spe0d
Loy EXPIRES. Mach 12, 2008
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Memorandum of Sale !

Herman W. Pleus entered into a Real Estate Purchase and Sale Agretment
on April 7, 2005 and received Earnest Money from Marshall and Jolene
Ogden for the following described real property:

ee attac Exhibit A

Located in Custer County, idaho. Buyer reserved the right to compl’ete -]
1031 Tax Free Exchange at no expense or liability to the seller.

Seller

Py
crman v, ¥Yitus éy/?éie/ &(,
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On this é _,_dvvapxﬂ.mdaeywofm bmmeﬂ:ﬂmh'ﬂsnd.nmwbhe
personally appeared Herman W. Pleos known or idantified o me 10 be the person/persohs whose pams
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Z MY COMMISSION # DD 099604

EXPIAES: March 12, 2008
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NATIONAL HEADOQUAATYERS
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- EXUEBIT A - (PARCEL I)

TOWNSHTP 11 NORTH, RANGE 17 ERAST, BOISKk MSRIDIAN, C#ETRR COURTY
14 -FUI N ,

SRCTION 263 That part of the ¥BH1/48Wl/¢ 3did PBmoction 28
described as: Beginning 2t the (uartey Corner between paid
Sectiaon 28 and Section 2%; thepce ¥Worcth 89 degrees: S8°  Emat,
852.0 fexy %o the Smith-Lzigh line feuce, thence Bocgth 86 degraex
25% Wese, 8%2.7 fect to Section line betweon wmald Eoctions;
thence Nortdl QO degreoex DY West, 140 feeat to QOnarter Corner
between 3aid Sections, She FLAGE 0fF BREGINNIRO. That part of Lot
2 Sauth of Srocve Highuway 78 (Formerlv U. §. 93).

ALLga: i .

A fractiem of the Narcthwesat Quarter Eouthuwed:  Ouayear
{BWL/4SWLr4Y), Secrion 28, Township ll Norvh; Range l7[3.=e, Eoina
scridian, Custer County, Jaahe, deacribed ast Begilnhing at the
Wrat Quarter corner of said Section 28; chence Soutl 0 degreas
03 2A3T, 4lONg e Weset bonndary of asid Section 28, 140 gast o
the <TRUR POINT OF SEGINNING; thonce contimeing South 0 degraes
n3* Raat, along 3aid Weat boundary line 253.26 femt; t:hnnec warth
73 degrees 060%™ EKaz%, 735 feet, moré or leas. o o point on the
Westerly boundary 11ne of the land dexcribed In the Gesd tvo
Loconacd Bradshaw, ot Ux, recordad Jgnuary 14, 1¢772, ax Instramspd

JRe. 132901, records of Custer County, Ldahe; thencs wWococh 13

degrecs 30" West olong the Hesterly boutdary line of satd
Bradshaw lapd 150 [ret, wmOre or leéss, B0 the soat Northerly
corner thereof: theonce South AQ degrees 257 Weat, 6§40 feat, mnCe
or less, vo ktha TRUE POINT OF BEGINNING. i

SECTIOR 298: HRE)X/ISRL/4. and vhat pare of Loks § and ﬁo, South of
Brate Bighway 75 {(Forwmerly U. 5. 933.

EXCRPTING THEREFROM any land Mortb of safd Highway 7;.:;
EXCEPTIWG TBEREFROM:

A parcel of land beinyg a portion of Government Lotz ¢ and 10 of
Section 29, Tewnship 1l WNeorth, Range 17 Razt, Boisd MNeridian,
deacribed asm Follows, to~wit! . %

{
Commencing At the Svithwest cocper of Governmeht Lot 8 of Section
29, Township 1L North, Range 17 Eaxt, Baise Hepidion; thenow
Soqeh @9 daegreces 53T567 East slong the Boath Jime of aalid

a1 FFI O 1

ewrrp
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Government Lov 9 3 dlatanse pf 450.0 fFees To the REAL ngg oy
BRC I NN W: . .

Thense @ontinuing Ssuch 09 degrees S1YS556™ Kast alang. the Saukh
Line of Governmnt Logs 3 and 10 of saild Beetldsoh 239 & dintance
of 1.229.57 feex;

Thence North 0 degreoes 07'0¢™ Baze, 593.38 Lfect to a p‘blne. in whe
soctiweacerly right-af-~way line of exizring Highway mo. 75:

Taence Narth 69 degrees 12'30" dWHest along said existing
Sguchwetsecrly righe-~of-way 1line¢ 1, 3)4.05 feet!

Thenge South O degrees 47°04% Heat, 1,055.95 feon to tho RRAL
POXNRT OF BEGIBNING.

ALSO BXCEPTING THERBFROM:

A parecel of lapd losated in U, 8, Governument Lot 9, Sderien 29, T
I ., R 17 2., R.M., Custer County, Idahs, more particualarly
dezexribed as Eollaui:

Comnmencing at the North Quarser Sarner of said Sacéiou 29, a
distance &F I579.51 feet on A bearing af 5. O degreex| 04°3)* W,,
to the Sourhwest corner of Let 9, the center of =seption, and
being the REAL POINT OF BEQINNING. . ,

Thesce N. 0D degroes 04°31% B., 945,52 feet

TTheénce N. &8 degreesy 22°1a” B,,; 219,22 feetv .

Thonze S. 17 degrees 19°25° B., 72.23 feet

Thencs S, 79 degrees 42'a7" B., 1l62.69 Feav

Thence 5. 56 degrecs 027" E,, 05.60 fent

Thenca B, OO0 Aegrees JO'O0EY W, 884.)0 fert 2 @ poj;m: on the
Soutnh boundary of sald Lot 9;

Thanstce W. B9 degrees 32'19™ W., A450.00 feest alenpy the Soutkh
panadary of Lot 9 ©o the REAL POINT OF BRGINNINNG,

ALSO FURTHER EXCEPTING THMEREFROM:

A paxrcel of land locasted in U. S. Covernkent Loé 9, Bection
2%, T, 121 ®., R. 17 E., B.K.,, Custer County, Idaho, mare
purcicularly <&cacribed as follous: ,

Commencing At the North Quarter Corner of asid Section 2%, a
dizscance 0f 1449.087 feet on » bearing ©Ff &, 0 degreco (94" 31" W,
along uhe centec of section line to a poiant on the sduth CiIght-
af—way of U. §. Highwsy Wa. 75 and the REAL POINT OF HEGXMNING.

Thence 5. 68 degrcea 49° 59" B. a90.73 Iect xloiw satd scach
raghw—af—sway =& . 5. Nighuay No_ 75

P A Be ol Y 8
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. ! Thence 3. 0 degrecs 30' 06" W, 173.00 feet o the Worthe
=drper of thé exiating Clay Parcel; :
y = = Thence K. =6 degrecy 02 237 H., 85,60 fret}
. - Thence W. 79 degrees 42' 37" W., 16z.89 fdet:

Theacs K. 17 dcgrees 19° 25"
Thence S. 668 degrees 23 12~

W., 72.23 fdev;
W., 219.12 fdet;

285.12 /feex wo €hs R

Thence N. 0 degrees 04° 21" 2.,
POINT OF BEGINNING.
. .

Exhibid A-3
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PERSONAL REPRESENTATIVE'S DEED

THIS DEED, made by TRACEY L. KEHNE WALTHER, whose address is

23094 S Cxovscﬂee,t. l_;g/ne, %'oxsg'lb 53700,

/

as Personal Representative of the estates of KATHRYN S. HERRICK, deceased, AND

GERALD D. HERRICK, deceased, Grantors, to JOHN M. MOORE AND GWENDOLYN

L. MOORE, husband and wife, whose address_ J&7/ ’i/’C’HWﬂ}’ 5
7

ﬂ//ﬁ/’?’yﬂﬂ, L DI f) 3 éaa 74 , Grantees.

WHEREAS, Grantor is the qualified personal representative of said estates, filed
as Probate Numbers SP IE 0000456M and SP IE 9800022M, respectively, both in Ada
County, Idaho;

THEREFORE, for valuable consideration received, Grantor sells and conveys to
Grantees the folloWing described real property in Custer County, Idaho, to-wit:

See Exhibit “A” attached hereto and incorporated by reference

herein as though fully set forth. . G272 3 047
with all appurtances. - QEC)A M G-20 2 ;Lada 4
EXECUTED this ﬁ::‘_(;,__}i day of September, ’% 01.

TRA(CEY A/ K KEHNE WALTHER
Personal ﬁepresentatlve of the Estates of
Kathryn S. Herrick and Gerald D. Herrick

STATE OF IDAHO )

S
County of Custer )

On this /6 _day of September, 2001, before me, J)ﬁjg% A 80T
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a notary public in and for said State, personally appeared Tracey L. Kehne Walther, known
to me to be the person whose name is subscribed to the within instrument, as personal
representative of the Estates of Kathryn S. Herrick and Gerald D. Herrick, and
acknowledged to me that she executed the same as such personal representative.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above written.

Notary Publi
Residing at Challis

Commission Expires: 3 / /R /o 4L




A parcel of land being a portion of U.S. Government Lot 2, Section 28, and a portion of U.S.
Government Lots 9 and 10, Section 29, Township 11 North, Range 17 East, Boise Mendian,
Custer County, Idaho, being more described as follows:

Commencing at the 1/4 corner common to Sections 28 and 29, Township 11 North, Range 17
East, Boise Meridian, thence North 89°56'30" East 841.84 feet along the south line of U.S.
Government Lot 2, Section 28, to a point on the northerly right-of-way line of State Highway 75,
said point being on a curve; thence Northwesterly along said Northerly right-of-way line along a
curve to the left having a radius of 2,964.85 fcet, an arc length of 134.15 feet, a central angle of
02°35'33" tangents of 67.09 fect, and a chord which bears North 66°36'23" West 134.14 feet to
the Real Point of Beginning of this description; thence continuing northwesterly along said
Northerly right-of-way line along a curve to the left, having a radius of 2,964.85 feet, an arc
length of 47.86 feet, a central angle of 00°55'29" tangents of 23.93 feet, and a chord which bears
North 68°21'54" West 47.86 feet to a point; thence North 68°49'39" West, 3,061.97 feet along
said northerly right-of-way line to a point; thence North 00°04'3 1" East, 256.18 feet to a point on

the right bank (downstream) of the Salmon River; thence along the right bank (downstream) of
the Salmon River the following courses and distances:

thence South 84°28'48" East 101.57 feet to a point;

thence South 89°28'48" East 304.06 feet to a point;

thence North 81°01°12" East 396.60 feet to a point;

thence North 67°16'12" East 588.29 feet to a point;

thence South 89°28'48" East 274.31 feet to a point;

thence South 53°58'48" East 475.92 fect to a point;

Thence South 39°58'48" East 285.55 feet to the meander corner of fractional Sections 28 and 29;
thence South 38°30'00" East 471.24 feet to a point;

thence South 52°00'00" East 363.00 feet to a point;

thence South 68°45'00" East 354.01 feet to a point;

thence leaving the right bank of the Salmon River South 23°50'35" West 475.22 fect to the Real

Point of Beginning, as shown by the record of survey filed 11-23-94, as instrument No. 207837,
records of Custer County, Idaho.

LULAPL I 5105 By §



