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TRIBUNE PUBLISHING COMPANY, INC. _ Date INVOICE N
The Lewiston Morning Tribune . 0
505 C St., P.O. Box 957 st No:
Lewiston, Idaho 83501 i
s e Description
LEGAL ADVERTISING Times Lines
INVOICE
Tab Lines

SOLD TO:

: N REGION :
NOTICE:This is an invoice of Purchase made by you. tﬂ%ﬁﬁ@v}&:e rende@d the first of the month.
Please Retain This Invoice as Your Statem ] nvoice by No. Only.

RECEIVED |

FEB 0 11939

54145
NOTICE OF APPLICATION FOR
" WATER RIGHT
The Following application(s) have
been filed to appropriate the public
waters of the State of Idaho:
85-07519
INMAN, RICHARD
INMAN, DONNA
P.0. BOX 13784
PORTLAND, OR 97213
Source: LAKE CREEK

. Tributary: WAHA LAKE
Diversion Pt: SESESE Sec
16 T 33N R 04W
Use: DOMESTIC ( .040
CES)

Date Filed: 12/29/1988 :

In: T33N R04W S16 SESE
98-07650

IDAHO NATURAL ENERGY INC.

550 LINDEN DR.

IDAHO FALLS, ID 83401

Source: SMITH CREEK
Tributary: KOOTENAI RIVER

Diversion Pt: SENE SEc1T
- AN R 03W

Use: POWER ( 70.000

CFS) 3

Date Filed: 12/19/1988
In: T65N R02W S26 SWNE

The permit(s) will be subject to
all prior water rights. Protest must
be rilled with the Director, Dept. of
Water Resources, Northern. Region,
'1910 Northwest Blvd., Suite 210, Co-
eur d’Alene, Idaho 83814 on or before
FEBRUARY 6, 1989.

R. KEITH HIGGINSON, Director

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO,
County of Nez Perce

SS.

, being duly sworn,

deposes and says, | am the Mo e T
of the Tribune Publishing Company, a corporation organized and existing
under and by virtue of the laws of the State of Idaho, publishers of the
LEWISTON MORNING TRIBUNE, a newspaper of general circulation
published at Lewiston, Nez Perce County, Idano; That the said Lewiston
Morning Tribune is an established paper and has been published regular-
ly and issued regularly at least once a day for more than 21 consecutive
years next immediately preceding the first publication of this notice, and
has been so published uninterrupted for said period; that the

attached hereto and which is made a part of this affidavitwas published in
the said Lewiston Morning Tribune, time(s). Publication be-
o i ,oronce a

ki for. ____ consecutive__— "~ thefirst
publication thereof beingonthe__~ '7 : and the last pub
lication thereof beingonthe___~ ~ <~~~ ~ and said__

ing on

was so published in the regular and entire issue of said newspaper and
not in a supplement thereof and was so published in every issue and
number of the said paper, during the period and times of publication as

set forth above. = %

'T:."
,sussw BEFORE ME THIS 1@ T e

day of. 785
L v 5
Gied D o~
= — e
Notary Public in and for the S Idaho,

rein.

residing at Lewisto
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
FIELD REPORT SUPPLEMENT
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FEB 061983 UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Nanartmeni of Water Reseurces.

Idaho Natural Energy, Inc. Project No. 8436-026, @3l 5 633
Idaho

ORDER GRANTING EXTENSION OF TIME

(Issued January 26, 1989)

on January 9, 1989, Idaho Natural Energy, Inc., licensee for
the Smith Creek Project, reguested a 60-day extension to comply
with license article 410 (transmission line design plan), and a
90-day extension to comply with license articles 403 (functional
design drawings for diversion structure) and 106 (visual
enhancement plan).l1l/

The reasons stated by the licensees in support of the
requested extension of time are reasonable and justify the
extension.

The Director orders:

(A) The licensee's January 9, 1989, reguest for 60-day and
90-day extensions are granted. The deadline to submit the
materials required by article 410 1is extended to March 9, 1983,
and the materials reguired by articles 403 and 106 are extended
to Apeil 9, 1980,

(B) This order is issued under authority delegated to the
Director and is final unless appealed to the Commission under
Rule 1902 within 30 days for the date of this order. Failure to
file a petition appealing this order to the Commission shall
constitute acceptance of this order.

(/; ;/,’ f \ ’,r\/‘\/\f“i‘n "
L 4 ~J2 o

Fred E. Springer

Director, Office of
Hydropower Licensing

1/ Two previous extensions of time have been granted by orders
dated June 24 and December 2, 1988, to comply with the
requirements of articles 104, 7162, 104, gas; 106, BOR G110,
4003 404, 206 0808, 410, Wil and 415¢%&

{";r
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i Form 42-248/42-140%(6) July, 2000 E

Ce
STATE OFIDAHO - /VU!/ &y Ve 5
DEPARTMENT OF WATER RESOURCES g 2
NOTICE OF CHANGE IN WATER RIGHT OWNERSHIP IDWH/ ar
Please print o type. Attach pages with additional information. Instructions are included a1 the end of this foem, i oﬂh
. Incomplete forms will be retumed,
L ‘ i i

Please list the water right number(s) and‘or adjudication claim number(s) (if any) for each water right to be changed. List justthe
adjudication claim number if there is no corresponding water right record on file with the department. Indicate, by checking in the
space provided {under the “split” heading), if the change in ownership is limited to a portion of a wamnghtmmchcase
division of the existing water right or adjudication claim record will be required.

Water i

Adjudication Water Adjudication
Right No(s). Claim Nofs). ___ Split Right No(s). Claim Nos), Split
98-7650 .
98-7612

l
SIS a0 BN S
EVSERE Y

|
|
S gz & AON

The following REQUIRED information must be submitted with this form

A. The appropriate FILING FEE. See instructions for fee amounts

B. A copy of the most recent DEED, TITLE POLICY, CONTRACT OF SALE or other legal decument indicating your
ownership of the property and water right(s) or claim(s) in queston, WITH ATTACHED LEGAL DESCRIPTION.

C. Either of the following (if necessary o clarify division of water rights or other complex property descriptions):
PLAT OF PROPERTY or SURVEY MAP clearly showing the location of the point(s) of diversion and place of use of
your water right(s) and/or adjudication claim(s) {these are usually attached to your deed or on file with the county)
OR
If your water right(s) and/or adjudication claim(s) is for ten or more acres of Irrigation, you must submit a USDA Farm
Service Agency AERIAL PHOTO with the imrigated actes outlined and poini(s) of diversion clearly marked. The
AEBRIAL FPHOTO should be submiited in place of the PLAT OF PROPERTY or SURVEY MAP

Name and Address of Former Smith Falls HydrOI
Qwner/Claimant(s)

699 East South Tauple, Suite 220
Salt Iake City, Utah 84102 = - tnro .
' City of Eugene, I1, actJ.ng y an g e
New Owner/Claimant(s) Eugene Watér & Eleg%’.'l
Name Connector (Chieck one): [ ] and, [ ] or, [ Jand/or
New Mailing Address 500 EFast Fourth Avenue

City, State and ZIP Code Fugene, Oregon 97440

641__484-2411 . )
May 2, 2001

New Telephone Number

Date you acquired the property




6. If the change in ownership affects the entire water right for each water right or adjudication claim number listed in item
1, THEN SKIP THIS ITEM AND GO TO ITEM 7. If the change in ownership divides the water right(s) among multiple
owners, you must describe, in detail, your portion of each water right after the change. Fill in the appropriate spaces in the box(es)
below to describe your water right(s) afier the change (one water right per box, you may copy this page as necessary). If your
quantity of water is greater than a proportionate split, you must attach documentation to show justification for a larger amount. If

you are not sure how to identify your portion of the original water right or adjudication claim records, please coptzct the nearest
IDWR. office for assistance.

Form 42-24842-140%6) July, 2000

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
(¥ the right{s} will nct be split, skip this arca and proceed to item 7)

‘Water Right and/or Adjudication Claim Number

Water Use Diversion Rate or Velume Diescription
{cubic feet per second or acre-feet per annurn)  (actes, number and type of stock, hemes, etc)

Irtigation

Stock

Domestic

Other

Total

DESCRIPTION OF YOUR PORTION OF WATER RIGHT
(If the right(s) will not be gplit, skip this area and proceed to item 7)

Water Right and/or Adjudication Clzim Number

Water Use Diversion Rate or Volume Deseription
{cubic feet per second or acre-feet per atmum)  {acres, number and type of stock, homes, etc)

Irrigation
Stock
Domestic

Other

Total
S i
-
7. Signature of New Owner(s) or Claimant(s) %’—-‘"’

. . . . F4
(include tile if applicable) Randy erggren(éneral Manager

For Snake River Basin Adjudication Claims: Please attach a Notice of Appearance completed by your attorney, if you wish
IDWR to comrespond with him/her for all maters related to your claims.

For Office Use O

Received by _@Bwa_/ Date I!. 2‘ Z\’ﬂ ( FEF$ w- & o

Receipted by M_ Date fl. 2 «Z&2 [  Receipt No.

Processed by Al Date WR Date

WMED
6CT 17 2002



State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 98~-07650

January 5, 1989 Maximum Diversion Rate: 70.00 CFS
Maximum Diversion Volume: 50589.0 ar

Priority:

This is to certify, that SMITH FALLS HYDROPOWER
669 E SOUTH TEMPLE STE 220
SALT LAKE CITY UT 84102 has complied with the terms and conditions
of the permit, issued pursuant to Application for Permit dated December 19, 1988; and
has submitted Proof of Beneficial Use on June 18, 1991. An examination indicates
that the works have a diversion capacity of 370.000 cfs of water from:

SEMITH CREEK tributary to KOOTENAI RIVER

source, and a water right has been established as follows:

éimon OF USE

BENEFICIAL USE RATE QF DIVERSION - ANNUAL_VOLOME

POWER . 91/01 to 12/31 70.00 CFs 50589.0 AF

SENE , Sec. 1, Township 64N, Range 03W
BOUNDARY County

LOCATION OF POINT(S) OF DIVERSI N’

POWER

PLACE OF USE:
TWN RGE SEC
65N 02W 26

CONDITIONS OF BPPROVAL AND REMARKS

This right does not constltute Idaho Publlc Utllltles Commission

or Federal Energy Regulatory chmLSSLon approval that may be

reguired. y

2. Use of water under this right shall be non—consumptlve.

3. Use of water under this approval shall comply. w1th appllcable
water quality standards OLE

of the Idaho Department” B

4. The rights for the use of wat :
shall be junior and subord_nate to all r hts : the use of
water other than hydropower, within the" State of Idaho that are
initiated later in time than the priocrity of this right and
shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
right.

5. Upon specific notification by the department, the right holder
shall regularly measure the regquired bypass flow in Smith Creek
and shall report the measurement results to the department.

6. Water used under this right shall be discharged into the

natural channel upstream from Smith Creek Falls.

MICROFTMED




State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 98-07650
CONDITIONS OF APPROVAL AND REMARKS

7. A minimum flow of 27 cfs, measured immediately below the
point of diversion, shall be left in the natural channel
of Smith Creek at all times that the hydropower project
is operating. All water shall be left in the natural
channel of Smith Creek at any time the hydropower project
is not operating.
The diversion and use of water for hydropower purposes under this
license is subject to review by the Director after the date of
expiration of license 8436-001 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the
interest of the publie, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

This license is issued pursiiant.to the provisions of Section 42-219, Idaho Code.
The water right confirmed by this license is subject to all prior water rights
and shall ke administered iq:aecérdanceﬁwith Idaho law and applicable rules of
the Department of Water Resources., Signed and sealed this éazfﬁ—day of

VTA,u_u_,aﬂ‘V , 1997

. Acting for XARL I .D%ER, Diﬁor
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@ @ RECEIVED
State of Idaho JAN 1 41999
Department of Water Resources .
DEPARTMENT OF WATER RESOURCGES
APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 98-07650
Date of Priority: January 5, 1989 Maximum Diversion Rate: 70.00 CFS
Maximum Diversion Volume: 50589.0 AP
comes now SMITH FALLS HYDROFPOWER
HCR 60 BOX 251
PORTHILL ID 83853 and represents to the Director of the

Idaho Department of Water Resources:
That he ig the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 98-07650, and requests that the permit be changed as follows:

Source: SMITH CREEK tributary to KOOTENAI RIVER

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
POWER 01701 to 12/31 70.00 CFs 50589.0 AF
LOCATION OF POINT(S) OF DIVERSION: SENE , Sec. 1, Township 64N, Range 03W

BOUNDARY County

PLACE OF USE: POWER
TWN RGE_SEC
65N 02W 26 NWNE

Permit holder asserts that no one will be injured by such change and that such change
will be made at permit holder’s own risk,

Signed at &t LC&(Q,_CIIQ Lttgh ,this “ day of _Tg'g!_\;g;\{ ' 19qq .

MICROELMED {Signature)

FEE D 3 1y



PAGE 2
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Preliminary check by#/¥ Fee = 50— Receipted by swWi. # Co44354 pate \!Iﬁ Zqﬂ

I, Karl J. Dreher, of the Department of Water Resources hereby approve the

above Application for Amendment for Permit No. 98-07650 with the following;

2.
3.

State of Idaho
Department of Water Resgocurces

APPLICATION FOR AMENDMENT
(For Licensing Purposes})
WATER RIGHT NO. 98-07650

FOR DEPARTIMENT USE ONLY

ACTION OF THE DEPARTMENT OF WATER RESOURCES

CONDITIONS OF APPROVAL AND REMARKS

This right does not constitute Idaho Public Utilities Commission
or Federal Enerqy Regulatory Commission approval that may be
regquired.

Use of water under this right shall be non-consumptive.

Use of water under this approval shall comply with applicable
water quality standards of the Division of Environmental Quality
of the Idaho Department of Health and Welfare.

The rights for the use of water confirmed in this license

shall be junior and subordinate to all rights for the use of
water other than hydropower, within the State of Idahc that are
initiated later in time than the priority of this right and
shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of Idaho initiated later in time than the priority of this
right.

Upcn specific notification by the department, the right holder
shall regularly measure the required bypass flow in Smith Creek
and shall report the measurement results to the department.
Water used under this right shall be discharged into the

natural channel upstream from Smith Creek Falls.

A minimuem flow of 27 cfs, measured immediately below the

point of diversion, shall be left in the natural channel

of Smith Creek at all times that the hydropower project

iz operating. All water shall be left in the natural

channel of Smith Creek at any time the hydropower project

ig not operating.

The diversion and use of water for hydropower purposes under this
license is subject to review by the Director after the date of
expiration of license 8436-001 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

MICQO\'—'H M’ED

FEB D 5 1959
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State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 98-07650

[2]
Witness my hand this 22”""’ day of J—/?'AUM—J?M . 197? .
P4

’_.—"'—f\-———q

Acting To¥  xart, gJ. DRW 'Direc?
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WATER RIGHT SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS
Original Application 98-7650 Idaho Natural Energy, Inc. 70
Full Assignment 98-7650 Smith Falls Hydropower 70

5 B ;
AUG 09 1991
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 98-7650

. ORDER OF REINSTATEMENT
IN THE NAME OF SMITH FALLS HYDROPCWER

et e o

WHEREAS, the Department issued the above-captioned permit with the
condition that proof of construction of works and application of water to bene-
ficial use be submitted on or before June 1, 1991; and,

WHEREAS, the Department notified the permit holder by certified mail
that proof was due and instructed the permit holder as to the steps to be taken
to make said proof; and,

WHEREAS, on June 7, 1991, the department notified the permit holder
that the permit lapsed for failure to submit proof of beneficial use;

WHEREAS, on June 18, 1991, the permit holder assigned all right, title,
and interest in and to Permit No., 98-7650 to Smith Falls Hydropower; and,

WHEREAS, Section 42-218a of the Idaho Code provides that a permit may
be reinstated upon a showing ¢of reasonable cause within sixty days; and,

WHEREAS, the permit holder has provided a reasonable showing as to why
said permit should be reinstated by submitting proof of beneficial use on June
18, 1991;

IT IS, THEREFORE, HEREBY ORDERED that Permit No. 98-7650 be REINSTATED

with advance in priority to January 5, 1989.

L K . N
S - 5 Chief, Water Allocation Bureau (



: : * For Office Use Only '\
07 L ’ Amt, o Fee §_ /o 2¢3, (90"
e gﬁ 3 f &/

l . Date -
=AY | ~ | STATE OF IDAHO ‘ _ :;gg;g;y;;_; q-;o_a.ﬁ*

DEPARTMENT OF WATER RESOURCES

PROOF OF BENEFICIAL USE

nt of Water ResoU
Depa‘m‘eqdaho Department of Water Resources will consider this form as a statement that the permit holder(s) has ' have
completed all development that will occur under this permit and that water has been applicd according to the provisions of
the permit for the beneficial use(s) described below. This form must be accompanied by a license examination fee or a
completed fietd examination report prepared by a certified water right examiner who has been appointed by the department,
(208) 267-2744
-98-07650

. Permit No. Telephone No. (801) 363-6111

—

[

. Namie(s) of Permit Holder(s): Smith Falls Hydropower
HCR 60, Box 251, Porthill, Idaho 83853
Post Office Address: 699 E. South Temple, #220, Salt Lake City, Utah 84102

b

s Source of Water: -mith Creek

a. If ground water, Qell driller’s name: N/A Date drilled:
v. Pump horsepower: Pressure (psi}: Dynamic pumping level (fi.): o
5. Extent of Use:
Domestic (No, of households) Irrigation {No. of acresy
Stockwater _ {No. and fvpe of stock} Other Hydroelectric Power

Production

70

6. Total rate and/or volume for which proof is submired cfs acre/feet
7. Refer wo ‘hc‘ approval conditions on vour permit and respond accordingly:

Measuring device: Required? Y Yes _ No Installed?  Yes __No

Flow Measuremem Port: Requirec??R AYes _ No Insialled? _ Yes _ No
%8 Fee Enclosed: 3 (See License Examination Fee Schedule)

2 Person 10 contact io accompany the Department representative during the field examination:

Patrick M. .Murphy, Plant Operator (208) 267-2144 L
Name Telepquﬁé NO 787 T e
. ' U I
HCR 60, Box 251 Porthill, Idaho 83853 i

Address AUG 0 9 1991

;

T

!
10. The above information is my true statement of the extent to which the above numbered permit has been developed andg
I relingquish any undeveloped portion of the permit to the state of Idaho. [

o~

i LITOALDE fniz i

Date —Tignature (and title if on behalf of a cowfpany or organization)




Form 202 | Ident. No. é 53 —USD

6/85 STATE OF iDAHO
DEPARTMENT GF WATER RESOURCES

APPLICATION FOR PERMIT ~ Y5,
To appropriate the public waters of tha State of Idaho '?O’, o
s

Post office addressl 550 Tinden Drive, Tdaho Falls, Idaho 83401

2. Source of water supply Smith Creek ' which is a tributary of Kootenai River

w

Location of

oint of divergion is___SE Y4 of NE 4 of 4, Govt. Lot

T3

—

Sec.

Township 64 N Range 3 W B.M. Boundary _ County; additional

points of diversion if any: None

4. Water will be used for the following purposes:

‘ Hydroelectric L
Amount 70 ¢fS for Power Generati orpurposes from Jan:z3- | 4o Dec, 31 (both dates inclusive)
{c!5 Gralifmltapdtutngum)
Amount for purposes from to {both dates inciusgive)
{cls or acre-feet par annum} :
Amount for purposes from to {both dates inclusive)
{cts or acre-feet per annum) .
Amount for purposes from to (bath dates inclusive)
{cfs or acre-fee1 par anaum)
5. Total quantity to be appropriated is (a)_7Z0 _cfs. and/or (b}
tubic faet per second acre fogt per annum

6. Proposed diverting works:

a. Description of ditches, flumes. pumps, headgates, etc. - A concrete diversion structure

approximately 8 feet high and 75 feet wide will be placed in Smith Creek at

an approximate elevation of 3,450 mean sea level.

b. Height of storage dam N/A faet; active reservoir capacity acre-feet; total
reservoir capacity acre-feet; peri}:»d of year when water will be diverted to storage:

to inclusive,
c. Proposed well diameter is N/A inches; proposed depth of well is feet.

d. Is greund water with a temperature of greater than 90°F being soughit? N/A
&

Ei A . .
7. Time required for the completion of the works and application of the water#i& the propesed beneficial use is

2 oy
years {minimum 1 year), ! ﬂag@

A’UG ﬁg ) ¥ /

997 ;



-2 &

8. Description of proposed uses (if irrigation only, go to item 8),

a. Hydropower; show total feet of head and proposed capacity in KW, __1,590 fr/51,500 hp

b. Stockwatering; list number and kind of livestock.

¢. Municipal; show name of municipality.

d. Domestic; show number of households.

e. Other; describe fully.

9. Description of place of use:
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below.
b. If water is used for other purposes, place a symbol of the use (example: D for Domestic) in the corres-

ponding place of use below. See instructions for standard symbols.

NEY NwWL Swh SEW .
TWP | RANGE | SEC. TOTALS

NEVY: | NWY | SWW% [ SE% | NE% | NW% | SWle | SEY | NEW | NWW | SW | SE% | NEY | NWl SW'% | SEW

65N | 2W 26 H

Total number of acres to be irrigated

10. Describe any other water rights used for the same purposes as described above. Sgﬁ"P&r pit No. 98-7612
For existing 300 CFS right Foooo o EREAY

11. a. Who owns the property at the point of diversion? U. S. Forest Service —Atr

b. Who owns the land to be irrigated or place of use? Hydro~Flow, Inc.

¢. If the property is owned by a person other than the applicant, descg‘ibe the arrangement gnabling the
Hydro~Flow, Inc. owns 100% of {Idaho Natural Energy, Inc.-

i,

applicant to make this filing. .
which is the applicant.

12. Remarks: _A Special Use Permit has been obtained from the Forest Service (datedwffllz/SS).

The FERC Licensing was issued on April 10, 1987 where a minimum bypass flow was set

at 27 CFS . FEngineering studies have shown that up to 370 CF$ can be used to optomize

plant equipment without changing the scope of the project.
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13. Map of proposed project: show ciear!ly the proposed point of diversion, place of use, section number,

township and range number.

See Attachment One
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Scale: 2 inches equal 1 mile.

BE IT KNOWN ihat the undersigned hereby makes application fo

the State of idaho as herein set forth.
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Propossa Pnemylz 19, y2/ ? gy e |
Received by.,_____.._._._... Date, 9?[ Time .22 d"’ﬂ Prelin.y check by \j/(
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i

o ' 4 NOOQDOO  Date

Fee s ;23 S Réce:pted by
. . 117 l
Publication prepared by Fh Date /f@ ,,Plfbhshed in — o
g ‘ b (] e &/b-as/s‘? - ?3
/’]‘*"" Date 1'-_! :!9’&

Publication approved

Idaho No.

1. Approval of said application is subject to the following limitations and conditions

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is 1o certify that | have examined Application for Permit to appropriate the public waters of the State of
APPROVED

98-7650 , and said application is hereby

a. SUBJECT TO ALL PRIOR WATER RIGHTS.
b. Proot of construction of works and application of water to beneficial use shail be submitted on or before

Jupe 1 ,19_91

¢. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all other
water rights for the same land shall not exceed 0.02 cubic feet per second for each acre of land.

d. The water right acquired under this permit if for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time
than the priority of this permit and shall not give rise to any right or ¢claim against any future rights to the
use of water, other than hydropower, within the State of idaho initiated later in time than the priority of this

permit.
SEE ATTACHED SHEET FOR CONDITIONS E THROUGH (:

e. Other:
s

Witness my hand this 36 day of s 1989.
—
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ATTACHMENT TO CONDITIONS OF APPROVAL
FOR PERMIT NO. 98-7650

e. The issuance of this permit in no way grants any right-of-way or
easement across the land of another.

f. The permit holder shall either install a measuring device or a flow
measurement port or provide a certified measurement or computation
of flow based upon system design to be prepared by a professional
engineer.

g. This permit is subject to the provisions of Sections 42-205 through
42-210, Idaho Code, restricting the sale, transfer, assigmment, or
mortgage of this permit. Failure to comply with these provisions
is cause for immediate cancellation of this permit.

h. The water right acquired under this permit for hydropower purposes shall
be junior and subordinate to all rights to the use of water, other
than hydropower, within the State of Idaho that are initiated
later in time than the priority of this permit and shall not give
rise to any right or claim against future rights to the use of
water, other than hydropower, within the State of Idaho initiated
later in time than the prierity of this permit.

i. The diversion and use of water under this permit and any license
subsequently issued is subject to review by the Director on the
date(s) of expiration of any license issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part of
the use authorized herein and may revise, delete or add conditions
under which the right may be exerc¢ised.

J. This permit does not constitute Idaho Public Utilities Commission or
Federal Energy Regulatory Commission approval that may be
required,

k. Use of water under this permit shall be non~-consumptive.

1. A separate stream alteration permit from the IDWR is required for any
activity in the stream channel other than construction and/or
maintenance of the diversion structure, If your proposed
construction or operation involves construction of an outfall or
any other work in the stream channel other than a water diversion,
you must contact the Department and obtain a Stream Channel
Alteration permit prior to the start of construction,

m. Water used under this permit shall be discharged into the natural
channel upstream from Smith Creek Falls and shall meet Idaho Water
Quality Standards.

n. The adequacy of the project design to protect public and employee safety
during all phases of construction and operation of the project
shall be reviewed and certified by a professional engineer
licensed to practice in the state of Idahoe. A copy of the
certification shall be filed with the department.

0. A minimum flow of 27 cfs measured immediately below the point of
diversion shall be left in the natural channel of_Smith Creek at
all times that the hydropower project is operatvng“"mﬂkL,water
shall be left in the natural channel of Smith Crieek:: L

k- 3 !
the hydropower project is not operating. N { Eﬂ



p. Prior to operation of the hydropower facility, the permit holder shall
provide an operation plan to the department for review and
approval. The operation plan shall provide for the protection of
public safety and insure an uninterrupted flow of water over Smith
Creek Falls during changes of operation of the hydropower
facility.

g. This permit and any subsequent license issued shall be limited to a
term of 40 years, ending on June, 2019, and shall be subject to
review by the director. Upon findings based on the public
interest, the water right may be renewed, amended or revoked.

Witness my hand this Zd day of 1989.

A A

AUG 09 1991

.
s a1 f:‘



' State of Idaho

PDepartment of Water Resources “g

MR
ASSIGNMENT OF PERMIT

Depattment of Water Resources
1, _[DaHO WALBLE%}LNL hereby assign to SWC'E'{-{;‘![\?&U-.S HYDROPoULER

of 550 Linngal DP-WE’-T, EMH?deLL§; IDAHD 23 40!
ress

All my right, title, and interest in and to Permit No. C?S - TS0
to appropriate the pubhc waters of the State of Idaho.,

The following described portion of my right, title, and interest in and

to Permit No. to appropriate the public waters of the
State of Idaho.

(Describe that portion of the permit being assigned by listing the acreage
within each 40 acre subdivision, the point of diversion and the amount of
water in cubic feet per second for direct diversion, or acre feet for storage)

Made this ’Lsd‘ dayof Sepremgee. . 19 89 e

e

P t#bﬂ\ut%\
AL EEUJ@&&.%B&EEEQ e
émey NENE \/:6-6@5‘05111‘

Spouse of Permit Holder

State of Idaho

County of Raun daﬁ\f )

On this ___ 25 day of SepTember » 19 9 __, personally
appeared before me the signer(s) of the above instrument, who duly acknowledged
to me that he {she) (they) executed the same. '

m__g% L Ao o

A
seal Notary Public residing at UGOS 7991
Borinets  Feery

My commission expires:
7-o2 - 95




- F
Form 205 /208 ‘ Stata of 1daho .
4.,85. ) . Depaﬂmant of Water Resources Water Right No.

AFFIDAVIT FOR WATER RIGHTS TO BE USED
FOR POWER PURPOSES

A. Establishment of Residency: {Complete aither 1, or 2).
1. Individual Appticant or Individual Members of a Partnership:

- of ,

frarmef feryl,

County of : , State of Idaho, being duly sworn. do hereby

certify that | am a bona fide resident of the State of idaho.

2. Corporation;

I Ted S. Sorenson o ldaho Falls
fname) fesyl.

County of Bonneville , State of Idaho. being duly sworn, depose

and say: That | am the designated registered agent of the _Idaho Natural Energy. Inc,
: that as such | am in charge of the registered office

fname of corporation)

of the said corporation as required by Section 30-1-12, Idaho Code, at Fdaho Falls
. ferry)

Idaho, wherein are kept the corporate records required by Section 30-1-52, Idaho Code: and that __Jdaho

Natural Energy, Inc, is a corporation gualified to do business in the State of ldaho under the laws
fname of corporation)

of the State of Idaho.
B. Ownership of Facilities: (To be completed for hydropower projects only)
The hydropower facility to be developed pursuant to the attached Application for Permit,
¥ will not utilize existing man-made irrigation facilities such as a dam or a canal.

] Wil utilize existing man-made irrigation facilities such as a dam or 2 canal, and permission of the owner is
documented in an affidavit attached hereto.

{check one}

O will utilize existing man-made irrigation facilities such as a dam or a canal, and the owner of the facilities is the
signee of this affidavit.

Applican
State of Idaho )
County of Bz sy M y SS
> [ v P
Cn this S day of L LR .19 , personally appeared before me

the signer(s) of the above instrument, who duly acknowledged to me that he {she} {they} executed the same.

<, 2 rde e o o o
v R R

Notary Public residing at
seal Tt o4 BUEES 1991

My commission expires:

s0-15-9/

B Ll S T
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NGTICE OF CORREC- . o o
noTicE T ER Affidavit of Publication

EBY
GIVEN THAT APPLICA- e
TION FOR PERMIT NO, STATE OF IDAHO, )

98-7650 in the name . of COUNTY OF TWIN FALLS |

Idahc Natural: Energy Ing.

was advertised incomectly
on January 19 and 286,
1988,
oath, depose and say that I am 7 of the TIMES-NEWS,
published  daily, at Twin Falls, I(laho, and do solemn]y swear that a copy of
the notice of advertisement, as per clipping attuched, was published in the regular and

entire issue of said newspaper, and not in any supplement thereof, for

FEB ?_ ¥i iua‘:iN

NO?{ThEﬁN ?Eb eE

gz A

cmg first duly sworn upon

19538

The place of use was in-
gorrec%advartlsed as
65N W 826 SWNE;
whereas, correctly it
should be T65N RO2W
526 SWNE.

Protests to the above-rsf-
erenced correction must
be filed with the Director,
Dept. of Water Resources,
1510 Northwest Blvd.,
Suite 210, Coour dAIene
Id, ‘83814 on or before
march 6, 1989

consceutive . . .., commencing with the issue dated

_______ Q;VZP@JW Y, ¢= , 193’7
,7/2/5@_ = g, owug = w9

and ending with the issue dated

, effective February 18,
t Sunday, and the Twin

R. Keith Higginson - STATE OF IDAHO ich newspapers prior to
" Direc ounty continuously and
PUBLISH: Thursda COUNTY OF nths, and said TIMES-
February 16, and 2! ipaper except Saturday,

1989. ication under said name

T i

. s Rt

Onthis____ 23 day ot_;jﬁéaéwz%_ In the year of /.5’ hatore me,

a Notary Public, personally appeared .~ ’ ¢ .

“ kngwin.or idenifif§ito me to be the person whose name subscribed to the within instru-
ment, and baiig me first duly sworn, declared that the statements thersin are true,
and acknowledged to me that he execu ﬁd the same. ~

G 09 1991 LT l\ . /},«,QJF—M ey

Nntary Public for idaho
Residing a(\j LASLH] ;l/'(z L (ﬁwﬁ
5

SR, e B o e

My commission expires:

!
¥
i
]
{
4
|

, Thursday of each week
der of any court of com-
-, will be published; and
,and in each issue there-

e published.
T -
r{“k R A A .

“Tounty of Twin Falls,
¢vin Falls, Idaho




STATE OF IDAHO, )

FEB 27 Y59Nd 19538
COUNTY OF TWIN FALLS |

GRTHERN REG:d

- W .

: g - e s s
I,M @?’9 e /ﬁw _ being first duly swomn upon

IDWR
: P UGE WaB:in oath, depose and say that I am FLALHL | U—A« of the TIMES-NEWS,
%15” ;%W'i E: published daily, at Twin Falls, Idaho, and do solemnly swear that a copy of
‘wltarens, '

55

g dtgt“ the notice of advertisement, as per clipping attached, was published in the regular and
S’ﬁﬂﬂldbﬁTeﬁN Ro2wW entire issue of said newspaper, and not in any supplement thereof, for . Soter?
" Protests 1o tHe ﬁbPW?i'e'f'.J consecutive . ; . ... ..., commencing with the issue dated

efanced correction must! o T T
be filed with the. Ditgclor, 4%. _____ QJJW} e wFT ., and ending with the issue dated
[ - f

pt. of Water Resources, | &@( gz 18S9

1610 Northwést Blvd.,
_Snita. MO Moo bR o
: And | do further certify that said newspaper is a consolidation, effective February 16,
i 1942, of the Idaho Evening Times, published theretofore dailly_: exceﬁt Sunday, and the Twin
l Falls News, published theretofore daily except Monday, both of which newspapers prior to
! consolidation had been published under said names in said city and county continuously and
uninterruptedly during a period of more than twelve consecutive months, and said TIMES-
NEWS, since such consolidation, has been published as a daily newspaper except Saturday,
until July 31, 1978, at which time said newspaper btiigan daily publication under said name
i in said city and county continuously and uninterruptedly.

And T further certify that pursuant to Section 60-1G8 Idaho Code, Thursday of each week
has been designated as the day on which legal notice by law or by order of any court of com-
petent jurisdiction within the state of Idaho, to be published weekly, will be published; and
that at the head of the editorial column of said combined newspapers, and in each issue there-
of, Thursday is announced as the day on which said legal notices will be published.

Supgeribed and sworn ta befora me o this 7.._ C;j/l_' day of

I VW SV % ¢ AR
Ay A hie R et manm

Notary Public in and for the County of Twin Falls,
State of Idaho, residing at Twin Falls, Idaho




OTICEOF
APPLICATIDN 7(-
FOR WATER RIGHT
The following aip’ptica-
tion{s) have been filed 1o

- approptiate the publig

waters of the State of

. Idaho:

. Use: Power (70 000 CFS)

.

©- . BB-07650
IDAHO NATURAL
ENERGY INC,

§50 Linden Dr.

idaho Falis, 1D 83401
Source: Smith Creek

Trlbutary KOGTENAI 7

Dlversion Pt: SENE Sec
1T64N ROIW

Date Filed: 1
In:  TBSN
SWNF_
~The permit(s) will be
subject to all prior water

rights. Protests must be
filled with the Director,
Dept. of Water,
Resources, Northern .
Reglon, 1910 Northwest:
Bivd., Sulte 210, Coeur,

g Alene |daho- 83814 on

or3 before February 8,
R. Keith ngginson Nt

Director
PUBLISH; . Thursdai,

January 19 and 28, 1989

M’“

F%iiEWVED
FEB 0 3 1989

RTHERN REGION

@ achidovit of Publicatio#

STATE OF [[DAHO, !
COUNTY OF TWIN FALLS

M @%A ‘ita JOWR .
oath, depose and say that I am /‘:«M’(/C
published duily, at Twin Falls, Idaho, and do solemnly swear

the

notice

consecutive . . é(_)w _ .

,/ /‘7 ‘ 193'7
/,;Wm% a.?é o1& T

STATE OF IDAHO
COUNTY OF }

in the year of ﬁﬂ be!ore me,

On this Q‘Z / day of ﬂm@%

& Notary Public, personally sppear ,
- knawn mmﬁ/ﬁ ﬁ%ﬁe theﬁoerson whose name stibscribed 1o the within ingtru-
' ~ ment, and being duly sv;om. declared that the statements thereln are true,

and acknowledged to me thal he &xecuteg4he same.
UG 091991 *- e r"’//;’f
AUG Sary Public for aﬁo ”

3 etk

g Residing at J’/’M,V ﬁ.]ét/ﬁ
.,:; My commission expires: M

. C e
e i
rem

entire issue of said newspaper, and not in any supplement thereof, for .=

Ne 19426

first duly swom upon

of the TIMES-NEWS,
that a copy of

of advertisement, as per clipping attached, was published in the regular and

-, commencing with the issue dated

, and ending with the issue dated

, effective February 16,
t Sunday, and the Twin
ich newspapers prior to
ounty continuously and
mths, and said TIMES-
ipaper except Saturday,
ication under said name

, Thursday of each week
der of any court of com-

, will be published; and
l and in each issue there-

Ie/pi?:shed
Al

Sounty of Twin Falls
vin Falls, Idaho



.Affidavit of Publicatio . "
STATE OF IDAHO, ) FEB 0 3 1983 |N° 19426

COUNTY OF TWIN FALLS |

Jgite)have iaen Hiago'

: __r[_a_t?a.;th . Fublig! . RTHERN REGION

aho:.. M?&Eﬂ e L M%ﬁ@f iitad OWR heing Lirst duly “swomn upen
ilDiH@ NAfUJH&i. cath, depose and say that I am _@ . M . of the TIMES.NEWS,
~ENERGYINC, - " " /v{ +  published daily, at Twin Falls, Idaho, and do solemnly swear that a copy of

?ghlf‘g%qa?ﬂﬁa 401 5& the notice of advertisement, as per clipping attached, was published in the regular and

RWENED

R ORTENA
RIVER ry: o Q =7 e cousecutive . . £A L - -, coramencing with the issue dated
.- Diversign . m}_SENE_ 580

: _ Ay ‘} cj- . .‘ 193‘1 and ending with the issue d t\\H
. 1T64N R O3 o R .z _W ) ) g wi issue date:
. Use! Powar (70.000 CFS). L“%ﬁﬂé 1887

; leg: 1H61388

entire issue of said newspaper, and not in any supplement thereof, for

Date Flied:

" Ini . TRRRL And I do further certify that said newspaper is a conselidation, effective February 16,

1942, of the Idaho Evening Times, published theretofore daily except Sunday, and the Twin

Falls News, published theretofore daily except Monday, both of wﬁich newspapers prior to

consolidation had been published under said names in said city and county continuocusly and

uninterruptedly during a period of more than twelve consecutive months, and said TIMES-

NEWS, since such consolidation, has been published as a daily newspaper except Saturday,

until July 31, 1978, at which time said newspaper P:;:ﬁan daily publication under said name
\ in said city and county continuously and uninterruptedly.

And T further certify that pursuant to Section 60-108 Idaho Code, Thursday of each week

: hag been designated as the day on which legal notice by law or by order of any court of ecom-

| petent jurisdiction within the state of Idaho, to be published weekly, will be published; and

Fr e | that at the head of the editorial column of said combined newspapers, and in each issue there-

¢ of, Thursday is anncmnced/;slyay an which said legal notices will be published.
| y <
\. T M%,,Z ST 2 L S

¢ Subscribed and sworn to before me on this” .. .

Notary Public in and
State of Idaho, résiding at Twin Falls, Idaho
LS



Proof of Publication

The Post-Register

State of Idaho, }
County of Bonneville

I, ..Ted Delezene. ... ... . ... .......... , first being duly sworn, depose and say: That I am the
........... Foreman.......-.............. of The Post Company, a corporation of Idaho Falls, Bonneville

County, Idaho, publishers of The Post-Register, a newspaper of general circulation, published daily, except
Saturday, at Idaho Falls, Idaho; said Post-Register being a consolidation of the Idaho Falls Times, established in
the year 1890, The Idaho Register, established in the vear 1880 and the Idaha Falls Post, established in 1903,
such consolidation being made on the 1st day of November, 1931, and each of said newspapers have been
published continuously and uninterruptedly, prior to consolidation, for more than seventy-eight (78) weeks and
said Post-Register having been published continuously and uninterruptedly from the date of such consolidation,
up to and including the last publication of notice hereinafter referred to.

That the notice, of which a copy is hereto attached and made a part of this affidavit, was published in

said Post-Register for ... . tWO ... .. ... ... . ..., consecutive weeks, first publication having been made
onthe ..... 19th . dayof...... .. January, ..., .. , 1983 . ., last publication
having been madeonthe ........ 20th ... dayof ... January.. ... ...... ,19.89_ . and that the

said notice was published in the regular and entire issue of said paper on the respective dates of publication, and
that such notice was published in the newspaper and not in a supplement.

Subscribed and sworn to before me, this . 30th, .  daydf /

Notary Public
My commission expires . .September, 3G, .. ... ,19.94. .

NOTICE OF APPLICATION
. FOR WATER RIGHT
_Thie Following application(s) have been
filed 10 appropriate the public waters of the
1e of [daho: . -
Sta. : 9807650

[DAHO NATURAL ENERGY INC.

550 LINDEN DR. :

IDAHO FALLS, 1D 83401

Source: M CREEK; Tributary: KOO-

TENAI R : L

Divérsion Pt: SENE Sec 1 T 64N R 03W

Use: POWER ( 70.000CFS} .

Date Filed: 12/19/1988

In: T6SN ROZW S26 SWNE ,
“The permit(s) will be subject to all prior

water rights. Protests must be filled with the

Director, Dept. of Water Resources, North-

ern Region, 1910 Northwest Blvd,, Suite

210, Coeur d’Alene, [dago 83814 on or

re FEBRUARY 6, 1989. .
before | 'R; KEITH HIGGINSON, Director
Published: January 19, 26, 1989

e ———————

0 3 1989

NORTHERp R
EG
oy REGiON




o The Idaho
S tatesman

P.O. BOX 40, BOISE, IDAHO 83707

A
LEGAL ADVERTISING INVOICE Amount Due
T
Account Name Account Number
Idaho Department of Water Resources (Northern) #100631
Address City/State Zip
1910 Northwest Blvd., Sulte 210 Coeur d'Alene, ID 83814
Ord B PO. Number Rat Run Dates
rdered By _ ate | 1989
Patricia Stypa NT January 19, 26
Identification Estimated Inches RAsal Inches

Application for Water Right: 98-07650

Legal Number

Number of Affidavits
1] Requested ' #1645

NOTICE OF APPLICATION
FOR WATER RIGHT

The following application(s)
have been filed to appropriate the

rugli‘;: waters of the State of STATE OF IDAHO )
98-07650 )
Isggill?nhtl’a:'ug:{ Energy, Inc. GCOUNTY OF ADA |

e
Idaho Falls, I D 83401
Source: Smith Creek
Tributary: Kootenai River

Diversion Pt: SENE Sec 1 T Debbie Richards , being duly
Use: Power (70.000 CFS) sworn, deposes and says: That she is the Principal Clerk of The Idaho
Date Flled: 12/19/1988 Statesman, a daily newspaper printed and published at Boise, Ada
In: TSN RO2W 526 SWNE County, State of Idaho, and having a general circulation therein and
The rerrnlt(s) will be subiect to ST ' ; )
all prior water rights. Profests which said newspaper has been continuously and uninterruptedly
must be flled with the Director, . . . . . \
Depk of Wut‘%r’ t;!ﬁsmces,tNﬁUg published in said County during a period of twelve consecutive months
5{,? te °z°1':>","‘c°eur 3A.::,'§: Idahe prior to the first publication of the notice, a copy of which is attached
833” on or before FEBRUARY &, hereto; that said notice was published in The Idaho Statesman in
DIrlgEio'!"_H HIGGINSON conformity with Section 60-108, Idaho Code as amended, for 2
Pub. Jan. 19, 26, 1989 1645 [zt consecutive weekly [0 consecutive daily [ single [J odd skip
insertion(s) beginning with the issue of January 13 19 89
and endlng with. the issue of _ January 26 , 19 89
o R ERIE s NP
- Ao SN
1
‘/i/ e - a4 1991 i
J . “Subscribed and sworn to before me this_26th
fin ‘%}g’ Januar 89
v v day of Y_fr ;19 -

b
e el N

A Ly Srsir

Notary Public for Idaho, Residing at Boise, idaho




@
AFFIDAVIT OF PUBLICATION
State of ldaho

S8§.

County of Boundary,

hl\\ \\‘i? L (A being first duly sworn on oath

EL e

of the Bonners Ferry Herald, a newspaper printed and

deposes and says that he/she is

published at Bonners Ferry, Boundary County, Idaho; that

the said newspaper has been continuously and
eninterruptedly published in said Boundary County during
a period of 12 months prior to the first publication of the

hereto attached notice of publication in the case of:
O\t;lp\ VO TLonA -éﬁdt Wade s iy (B\C(/o
R Sl '
as it was published in the regular and entire issue of the
¢ _LQ__V__ consecutive weeks,
commencing on // day of Lj{h/)' .19 g/?
25 day of dan .19 z C/
and that said notice was published in said newspaper.
on this A5 dayof LD

of A . befare me, a Notary Public, personally
appeared %ﬁ(j‘. £y \D AN, .T]{___,_,

said paper for a period of

and ending on the

in the'vgar

’

known or identified to me to be the person whose name

subscribed 1o the within instrument, and being by me first

duly sworn, declared that the statements therein are true, ,

and acknowledged to me that he executed the same. '

Notary PubliE for idaho

Residing at ﬁmﬂ_ Lj /

My commission expires:

————tttt———— >
NOTICE OF APPLICATION

FOR WATER RIGHT

The following application(s) have
been filed to appropriate the public
waters of the State of Idaho:

98-07650

IDAHO NATURAL ENERGY INC.
550 LINDEN DR,
IDABOFALLS, ID 83401
Source: SMITH CREEK Tributary:
KOOTENAIRIVER
Diversion Pt: SENE Sec 1 T64N R
03w
Use: POWER (70.000 CFS)
Date Filed: 12/19/1988
In: T65N R02W 526 SWNE

The permit(s) will be subject toall |

prior water rights. Protests must be
filed with the Director, Dept. of
Water Resources, Northern Region,
1910 Northwest Blvd., Suite 210,
Coeur d’Alene, Idaho 83814 on or
before FEBRUARY 6, 1989.

R. Keith Higginson, Director

#1156 January 18, 25, 1989

NOT'CE C¥ APPLICATION
EOR WATER RIGHT
The following application(s) have
been filed to appropriate the public
waters of the State of Idaho:
98-07650

' IDAHO NATURAL ENERGY INC.

550 LINDEN DR.

" IDAHO FALLS, ID 83401
. Source: SMITH CREEK Tributary:

KOOTENAIRIVER

Diversion Pt: SENE Sec 1 T8N R
03w

Use: POWER (70.000 CFS)
DateFiled: 12/19/1988
 In: T65N R02ZW 526 SWNE
| ‘The permit(s) will be subject to all
prior water rights. Protests must be

|
|

'filed with the Director, Dept. of ‘

' Water Resources, Northern Region,
1910 Northwest Blvd., Suite 210,

Coeur d’Alene, Idahe B3814 on or

before FEBRUARY 6, 1989.
R. Keith Higginson, Director
#1166 January 18, 25, 1989

S P AR

RECEIVED
£ JAN 30 198

NORTHERN REGION
TOWR




TRIBUNE PUBLISHING COMPANY, INC. _ Date _ ii::
The Lewiston Morning Tribune .

INVOICE Nll L

Lewiston, Idaho 83501 Account No
(208) 743-9411 Description
LEGAL ADVERTISING Times - Lines i
INVOICE

Tab Lines

SOLD TO:

RE@EAVE@
| Fep ot e

EGION
NOTICE:This is an mvonce of Purchase made by you.3 teﬁ'gﬁn w; e rendered the first of the month.
bant i 2 TO Invoice by No. Only.

AFFIDAVIT OF PUBLICATION

STATE OF IDAHO,  gs.
County of Nez Perce

B4145
NO’I'ICE OF AP'PIJCATION FOR

- WATER RIGHT
The Follovvmg application (s) have . .
been filed. to ropriate the public LOLERTHE iy mam bemg du|y sworn,
- waters of the State of Idaho: : T o
) . - 85-07519 ) deposes and says, | am the "
%N%’ %CI'N%?ABD . of the Tribune Publishing Company, a corporation organized and existing
P.0. BOX 13784 S ' under and by virtue of the laws of the State of Idaho, publishers of the
Soumgggé% LEWISTON MORNING TRIBUNE, a newspaper of general circulation
Tributary: WAHA LAKE published at Lewiston, Nez Perce County, Idano; That the said Lewiston
%"i‘egll\??z o SESESE- Sec Morning Tribune is an established paper and has been pubiished regular-
Use: DO‘_MESTIC ‘ ¢ 040 ly and issued regularly at least once a day for more than 21 consecutive
ggthFﬂed 1229718 o years next immediately preceding the first publication of this notice, and
In: TN R04W Sls SESE has been so published uninternipted for said period; that the
07650
IDAHO NATURAL ENERGY INC. T g :
550 LINDEN DR . MOTIOR Or am :
gngr}ég g?dlf']f“ls-l g;%?ggé S attached hereto and which is made a part of this affidavitwas published in
Tributary: KOOTENAI RIVER the said Le\mston Momlng Tribune, «  time(s). Publication be-
. aﬁeﬁmogafl’t. . SENE SEc 1T ingon._ __ _oroncea
Use:. POWER ~ . 70.000 for. o , the first
gljfg Filed: 12,19‘,1988 o publication therecf being on the, and the last pub
In: T65N R0ZW S26 SWNE . lication thereof being on the___ , and said__
The permit(s) will be subject to S
rior water rights. Protest must -
be ed with the Director, Dept. of- was so published in the reguiar and entire issue of said newspaper and
A}g?geﬁﬁg};‘geg’lvfﬂé’ﬁg {‘;ﬁg'gg_ not in a supplement thereof and was so published in every issue and
eur d’Alene, Idaho 83814 on or before number of the said paper, during the period and times of publication as
FEBRUARY 8, 1989, set forth above:

R. KEITH HIGGINSON, Director

. )
RN ;_SUBSCFIIBED AND SWORN BEFOREME THIS T2 26

day of

AIBCE Las
W&?z .

1 Notary Public in and for the Idaho,
Y : residing at Lew rein.




State of I&ho "*
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE

Governor

August 28, 2002 KARL J. DREHER
Diirector

CITY OF EUGENE

EUGENE WATER & ELECTRIC BRD
500 E 4TH AVE

EUGENE OR 97440

RE: Change of Ownership for Water Rights 98-7612 and 98-7650

Dear Water Right Holder(s):

The department acknowledges receipt of correspondence changing ownership of the
above referenced water rights to you. The department has modified its records to reflect
the changes in ownership and has enclosed computer-generated reports for your
records.

Please note that as of July 1, 1986, water right owners are required to report any
change of water right ownership and any change of mailing address of the owner of a
water right to the department. Notice of the change must be provided to the
department within 120 days of the change. Change reporting forms are available from
any office of the department.

Please feel free to contact this office if you have any questions regarding this matter.

' eff Peppersack, Manager
Water Right Permits Section

JP:klt

Enclosures

MICROFILMED
0cY 17 1902
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‘ 93 FERCY (3,104
' Project No. 8436-118
UNITED STATES OF AMERICA irector o
FEDERAL ENERGY REGULATORY COMMISSION .
(A) Transfer of the license for Project No. 8436 froin Smith Falls Ilydropowcr to
Eugene Water and Electric Board is approved.
Smith Falls Hydropower Project No, 8436-118
Eugene Water and Electric Board ’ (B) Smith Falis Hydropower shall pay all annual charges that accrue up to the
effective date of the transfer, .
(C) Approval of the transfer is contingent upon: (1) delivery of al! license
instruments to Eugene Water and Electric Board, which shall be subject 1o the terms and
conditions of the license ag though it were the criginat licensee; and (2) Eugene Water

ORDER APPROVING TRANSFER OF LICENSE
' and Electric Board acknowledging acceptance of this order and its terms and conditions
. by signing and returning the attached acceptance sheet. Within 60 days from the date of
this order, Eugene Water and Electric Board shall submit ceniified copies of all

(lssued November 13, 2000)
instrusnents of conveyance and the signed acceplance shest

. On June 8, 2000, Smith Falls Hydropower (Smith Falls or transferor), licensee of
the Smith Creek Project No. 8436, and Eugene Water and Electric Board (Eugene or
trans feree} jointly filed an application for approval of transfer of license. The 37,792
kilowait project s located on Smith Creek in Boundary County, Idaho, The project ’ {3} This order constitutes final agency action. Requests for rehearing by the
occupies lands of the Linited States within the Panhandle National Forest. Commission may be filed within 30 days of the date of issuance of this order, pursuant to
18 CF.R. § 385.713.
The license for the project was issved to ldaho Natural Energy, Inc., on April 10, .
I98‘;r Transfer of the license to Smith Falls was approved by order issued on July 24, /l,, @OM‘J\
Daniel M. Adamson
Director
Office of Energy Projects

1989.2 The application states that the purpose of the proposed transfer is to enable
Eugene to assume ownership and operation of the project in conjunction with its other
operating facilities within the State of Oregon

The transferor has generally complied with the terms and conditions of the license
Smith Falls has paid and agrees to continue to pay charges which accrue untii the transfer

2307

is effective.
Eugene is the licensee for Project Nos. 2242, 2496, 3109, and 5264. The
&
i
O
=

e
«

transferee is qualified to hold the license and to operate the properties under the ticense
and will be required to accept all of the terms and conditions of the license and to be

.bound by the license as if it were the original licensee,

v

130 FERC 1 62,038.
248 FERC 1 62,046.



UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

City of 1daho Falls, Idaho
City of Tacoma, Washington

Cities of Aberdeen and Tacoma,
Washington

Public Utility District No. 1 of
Chelan County, Washington

Public Utility District Mo. 1 of
Pend Oreille County

.lic Utility District No. 1 of
Douglas County

Sacramento Municipal Utility District
City of Oswego, New York

The Central Nebraska Public Pawer
and brrigation District

City of Seattle, Washington

South Sutter Water District

MNew York Power Authority

Calaveras County Water District
of Watcrtown, New York
Oklahoma Municipal Power Authority

Projects Nos. 2842-035, 2952-065
Project Nos. 2016-047, 1862-075
Project No. 6842-122

Project Nos. 2145-037, 943-072,
and 637-019

Project No. 2042-017
Project No. 2149-088

Project No. 2161-071

Project No. 10551-083

Project No. 14 17-01;6

Project Nos. 553114, 2144-025,
2705-023, and 2959-098
Project No. 25?9‘7'-024

Project Nos. 2000-029, 2216-045
and 2685-011

Project No. 24€9-113
Project No. 2442-053

Project No, 3083-095

Docket Nos. P-2842-035; er al, ~2-
City of Santa Clara, California Project Nos. 3190-0§2, 3193-012 and
619-085

ORDER SCHEDULING PREHEARING CONFERENCE
(Issued November 15, 2000}

A prehearing conference will be held on November 29, 2000, at 10:00 a.m., ina

hearing room at the Federal Energy Regulatory Commission, 888 First Street, N. E
Washington, D.C.

The purpose of the prehearing shall be to clarify the positions of the parties, to
explore what further steps. are necessary in order to enable the parties to reach an
amicable settlement, and to set a procedural schedule to govern adjudication.

. At the prehearing conference, the parties and Staff shall be prepared to propose
and agree to a preliminary joint stipulation of issues which will govem this matter during
the procedural stages and which shoald reflect the position of each party with respectto
sach issue. In addition, the parties shall be prepared to agree to a procedurat schedule
which encompasses the submission of direct testimony and answering and/or rebuttal’
testimeny, discovery, withess lists which shall include ¢stimates of the time necessary for
the presentation of eachowitness, and a final joint stipulation of issues which wilt govern

the adjudication of this matter.

EDWARD M. SILVERSTEIN
Presiding Administrative Law Judge



State of Idg) .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866 |

January 25, 1999 DIRK KEMPTHORNE
GOVERNOR

KARL J, DREHER
DIRECTOR

SMITH FALLS HYDROPOWER
669 E SQUTH TEMPLE STE 220
SALT LARKE CITY UT 84102

RE: WATER RIGHT NO. 98-07650
Dear Water Right Holder (s}:

The Department of Water Resources (the Department) has issued the
encloged license confirming that a water right has been established
in accordance with the permit referenced above. The license is a
preliminary order issued by the Department pursuant to section 67-
5243, Idaho Code. It can and will become a_final order without

further action of the Department unless a party petitiong for
reconsideration or files an exception and/or brief as further

degeribed below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary
order with the Department within fourteen (14) days of the service
date of this order. The Department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See
section 67-5243(3), Idaho Code.

EXCEPTIONS AND BRIEFS

Within twenty-one (21) days after (a) the sexrvice date of a
preliminary order, (b) the service date of a denial of a petition
for reconsideration from this preliminary order, or (c) the
failure within twenty-one (21) days to grant or deny a petition for
reconsideration from this preliminary corder, any party may in
writing support or take exceptions to any part of a preliminary
order and may file briefs in support of the party’s posgition on any
issue in the proceeding. Otherwise, this preliminary order will
become a final order of the Department.

If any party appeals or takes exceptions to this preliminary order,
opposing parties shall have twenty-one (21) days to respond to any
party’s appeal. Written briefs in support of or taking exceptions
to the preliminary order shall be filed with the Department. The
Department retains the right to review the preliminary order on its
own motiorn.

FEB 05 1999

ha)



ORAL, ARGUMENT

If the Department grants a petition to review the preliminary
order, the Department shall allow all parties an opportunity to
file briefs in support of or taking exceptions to the preliminary
order and may schedule oral argument in the matter before issuing
a final order. If oral arguments are to be heard, the Department
will within a reasonable time period notify each party of the
place, date and hour for the argument of the case. Unless the
Department orders otherwise, all oral arguments will be heard in
Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other
matters filed with the Department in connection with the
preliminary order shall be served on all other parties to the
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Department will issue a final order within fifty-six (56) days
of receipt of the written briefs, oral argument or response to
briefs, whichever is later, unless walved by the parties or for
good cause shown. The Department may remand the matter for further
evidentiary hearings if further factual development of the record
is necessary before issuing a final order. The Department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the
order is effective fourteen (14) days after its issuance if
a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the
agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head
did not digpose of the petition within twenty-one (21)
days.

APPEAL OF FINAL ORDER TO DISTRICT CQOURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this
preliminary order becomes final, any party aggrieved by the final
order or orders previously issued in this case may appeal the final
order and all previously issued orders in this case to district
court by filing a petition in the district court of the county in
which:

i. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the

subject of the agency action is located.

v o ILMED
2 ~ FEB 05 1999



The appeal must be ged within twenty-eight ( days of this
preliminary order beComing final. See section -5273, Idaho Code.
The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.

For your records I have also enclosed a copy of your Application
for Amendment of Permit, which was approved.

If you have any questions, please call me at 208-327-7946.

Sincerely,

Shelley Keen

Water Ridghts Supervisor
SK:klt

Enclosure

MICROFILMED
FEB 0 5 1999



CERTIFICATE OF MAILING

I hereby certify that on the 25th day of Januvary, 1999, T mailed
a true and correct copy, postage prepaid, of the foregoing
PRELIMINARY ORDER (Approved License) to the person(s) listed below:

Water Right No. 98-07650

SMITH FALLS HYDROPOWER
669 E SOUTH TEMPLE STE 220
SALT LAKE CITY UT 84102

Kari Lyrfn Townsend

Secretary

MICRORI Mg
FEB D5 1993



State of Ida. .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

: - . PHILIP E. BATT
January 6, 1999 GOVERNOR

KARL J. DREHER
DIRECTOR

SMITH FALLS HYDROPOWER

669 E SOUTH TEMPLE STE 220

SALT LAKE CITY UT 84102

RE: WATER RIGHT NO. 98-07650

Dear Permit Holder(s):

I previously forwarded to you an Application for Amendment so
that you could amend your permit to depict your water right as it
has been actually developed. I have not yet received the
amendment. If I do not receive it within 14 days, I will assume

you no longer have any interest in the permit and cancellation
proceedings will begin.

Enclosed for your convenience is another amendment form. Please
note that the filing fee for this amendment is $50.00. If you
have any questions, please call me at (208) 327-7946.

Sincerely,

Shelley W//Keen :

Water Rights Supervisor
SK:klt

Enclosure

FEB 05 1999



State of 1.10

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

TRANSMITTAL COVER SHEET

FAX NUMBER: (208) 327-7866

DATE: ‘R’ 7 ?g

T0: o Fhed g’fu«f—«/ FROM: MM

Bol-30L3 -6t/ I D fz,

DOCUMENT DESCRIPTION: L(w,%(/&.dz.a{n-/ fg Costee i
Mﬂ{ AAAp 004
N

COVER SHEET + £ PAGES

' 'CONTACT:%W ﬁu,x_/ IF YOU DO NOT RECEIVE ALL THE PAGES

327-Md | MICROFILMED
FEB 0 5 1999 2 |
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, kdaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
November 30, 1998 GOVERNCR

KARL J. DREHER
DIRECTOR
SMITH FALLS HYDROPOWER
HCR 60 BOX 251
PORTHILYL ID 83853

RE: WATER RIGHT NO. 98-07650
Dear Permit Holder(s):

The Department of Water Resources is reviewing the permit
referenced above prior to issuing a water right license. By
issuing a license, the Department confirms that a water right has
been established in compliance with the terms of the permit. The
examiner who verified your water use reported that your place(s)
of use is in a location other than what was described on your
permit. Therefore, before a license can be issued, the permit
must be amended to depict your water right as it was actually
developed.

The enclosed Application for Amendment form depicts the place(s)
of . use and other information as it will appear on the license
when it is issued. Please review the amendment form carefully.
If you concur with the information presented, please sign the
form and return it with the $50.00 filing fee within 14 days.

Also, please note that some of the proposed conditions of
approval and remarks may be modified upon further administrative
review.

If you do not concur, or if you have any questions about this

information, please contact me as soon as possible. My telephone
number is (208)327-7946.

W Ko

Shelley W. Keen
Water Rights Supervisor

Sincerely,

SK:klt -~

Enclosure



State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NC. 98-07650

Date of Priority: January 5, 1989 Maximum Diversion Rate: 70.00 CFS
Maximum Diversion Volume: 50589.0 AF
Comes now SMITH FALLS HYDROPOWER
HCR 60 BOX 251
PORTHILL ID 83853 and represents to the Director of the

Idaho Department of Water Resources:
That he is the owner and holder of Permit to Appropriate the Public Waters of the

State of Idaho No. 98-07650, and requests that the permit be changed as follows:

Source: SMITH CREEK tributa;y to KOOTENAI RIVER

BENEFICIAL USE PERIOD OF USE RATE_OF DIVERSION ANNUAL VOLUME
POWER 01701 to 12/31 70.00 CFS 50589.0 AF
LOCATION OF POINT(S) OF DIVERSION: SENE , Sec. 1, Township 64N, Range O03W

BOUNDARY County
PLACE OF USE: POWER

TWN RGE SEC
65N 02W 26 NWNE

Permit holder asserts that no one will be injured by such change and that such change
will be made at permit holder’s own risk.

Signed at (this day of ;s 19 .

(Signature)



PAGE 2

State of Idahe
Department of Water Resources

APPLICATION FOR AMENDMENT
{(For Licensing Purposes)
WATER RIGHT NO. 98-07650

TR grg R R R e e e PP E R T TR T RIS YR LSS SIS A SR LS RS AR S A A R A A R A R R AL A b bk g

FOR DEPARTMENT USE ONLY

Preliminary check by Fee = Receipted by # Date

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, Karl J. Dreher, of the Department of Water Resources hereby approve the

above Application for Amendment for Permit No. 98-07650 with the following;

CONDITIONS OF APPROVAL AND REMARKS

This right does not constitute Idaho Public Utilities Commission
or Federal Energy Regulatory Commission approval that may be
required.

Use of water under this right shall be non-congsumptive.

Use of water under this approval shall comply with applicable
water quality standards of the Division of Environmental Quality
of the Idaho Department of Health and Welfare.

The rights for the use of water confirmed in this license

shall be junior and subordinate to all rights for the use of
water other than hydropower, within the State of Idaho that are
initiated later in time than the priority of this right and
shall not give rise to any right or claim against any future
rights for the use of water, other than hydropower, within the
State of lIdaho initiated later in time than the pricority of this
right.

The Director retains jurisdiction of this right to require
continuous measurement & recording of the bypass flow rate

and periodic reporting of the measurements to the

department.

Water used under this right shall be discharged into the

natural channel upstream from Smith Creek Falls.

A minimum flow of 27 cfs, measured immediately below the

point of diversion, shall be left in the natural channel

of Smith Creek at all times that the hydropower project

is operating. A&All water shall be left in the natural

channel of Smith Creek at any time the hydropower project

is not operating.

The Director retains jurisdiction to revise the bypass flow for
maintenance of fish, wildlife, riparian and aquatic habitat.



PAGE 3
State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 98-07650

CONDITIONE OF APPROVAL AND REMARKS

9. The diversion and use of water for hydropower purposes under this
license is subject to review by the Director after the date of
expiration of license 8436-001 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions under which the right may be exercised.

Witness my hand this day of.

19

KARL J. DREHER, Director



MEMORANDUM
DATE: December 17, 1998
TO:  File 98-07650
FROM: Kari Lynn Townsend

RE: Phone call and returned mail

Fred Moss telephoned on 12-16-98 to say that his Porthill office had advised him that they had
not received the letter and application for amendment that we mailed out on 11-30-98. He asked
me to FAX a copy of the letter and the application for amendment to him.

On December 14, 1998 the postoffice returned the letter to the Porthill office with a new address
in Salt Lake City printed on it with the request for forwarding. For some reason the postoffice
was unable to forward (perhaps because of the Return Service Requested stamp on the envelope).
The returned mail did not get back to the file until 12-17-98 so I have not mentioned to Mr.
Moss that we have received the Porthill office mail nor have I verified the Salt Lake City address
as being the correct address for the file.

I will send a FAX message to Fred Moss today and ask him to verify the correct and current
address for this file.

MICROFILMED
reg 05 1999

KAWRMEMOS\MEMO.DOC



State of I.xo

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR.

TRANSMITTAL COVER SHEET

FAX NUMBER: (208} 327-7866

pATE:  /2-/6: 98

T0: Thed Ppsdaa FROM: %Q/M %M

ol 3LT - bbb/ LW J

DOCUMENT DESCRIPTION: oﬁuﬁ@a U4 W [!,}Z;M/

COVER SHEET + ‘L PAGES

CONTACT: % )%fx,,u IF YOU DO NOT RECEIVE ALL THE PAGES
327- 794/

THANK YOU!
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State of Id* .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720- 0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIF E. BATT
1998 GOVERNOR

November 30,

KARL J. DREHER
DIRECTOR

SMITH FALLS HYDROPOWER
HCR 60 BO¥X 251
PORTHILL ID 83853

RE: WATER RIGHT NO. 98-~07650
Dear Permit Holder(s):

The Department of Water Resources is reviewing the permit
referenced above prior to issuing a water right license. By
issuing a license, the Department confirms that a water right has
been established in compliance with the terms of the permit. The
examiner who verified your water use reported that your place(s)
of use is in a location other than what was described on your
permit. Therefore, before a license can be issued, the permit
must be amended to depict your water right as it was actually
developed.

The enclosed Application for Amendment form depicts the place(s)
of use and other information as it will appear on the license
when it is issued. Please review the amendment form carefully.
If you concur with the information presented, please sign the
form and return it with the $50.00 filing fee within 14 days.

Also, please note that some of the proposed conditions of
approval and remarks may be modified upon further administrative
reviev.

If you do not concur, or if you have any questions about this

information, please contact me as soon as possible. My telephone
number is (208)327-7946.

e Ko

Shelley W. Keen
Water Rights Supervisor

Sincerely,

SK:klt

Enclosure

MICRO=11 Mg
FEB 0 4 1949



WROT49NP IDAHO DEPARTMENT OF WATER RESOURCES DATE: 11/06/98
No. L98-07650 WATER RIGHT PROFILE REPORT PAGE: 1
OWNER PRIORITY USE PERIOD DIVERSION  DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM  TO RATE VOLUME
___________________________________________________________________________________________________ -
C SMITH FALLS HYDROPOWER 01/05/1989 POWER 01701 12/31 70,000 CFS 5@396’
HCR 60 BOX 251 e
PORTHILL ID 83853 TOTAL DIVERSION: 70.000 CFS

(208) 267-2744

Water Source: SMITH CREEK Tributary to: KOOTENAI RIVER Stage: LICENSE
Point(s) of Diversion Capacity: 370.000 CFS
Point(s) of Diversion: TG64N RO3W SO1 SENE BOUNDARY County

Place of use Legal Description for: POMER
NE NW SW SE
NENE NWNE SWNE SENE : NENW NWNW SWNW SENW = NESW NWSW SWSW SESW : MNESE NWSE SWSE SESE :
T R § :LtAcLtAcLt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac : Lt Ac Lt Ac Lt Ac Lt Ac :

65N 02W 26 : p : : : :
Pou County: BOUNDARY

Other Water Rights with Same Point(s) of Diversion with Stage (Includes All Sources):
98-07612 @8-07650 L98-07612

Conditions of Approval:

025 - This right does not constitute ldaho Public Utilities Commission
- or Federal Energy Regulatory Commission approval that may be
= required.

027 - Use of water under this right shall be non-consumptive.

081 - Use of water under this approval shall comply with applicable
- water quality standards of the Division of Environmental Quality
- of the Idaho Department of Health and Welfare.

R22 - The rights for the use of water confirmed in this License
- shall be junior and subordinate to all rights for the use of
- water other than hydropower, within the State of Idaho that are
- initiated later in time than the priority of this right and
- shall not give rise to any right or claim against any future
- rights for the use of water, other than hydropower, within the
- State of Idsho initiated later in time than the pricrity of this
- right.

Remarks: GEN The Director retains jurisdiction of this right to require
continuous measurement & recording of the bypass flow rate
and periodic reporting of the measurements to the
department.

Water used under this right shall be discharged inte the
natural channel upstream from Smith Creek Falls.

A minimum flow of 27 cfs, measured immediately bﬁhzgnhe
in‘:fLMED

point of diversion, shall be left in the natural c

"B D 5 g



WRO7T49NP IDAHO DEPARTMENT OF WATER RESOURLES DATE: 11/06/98
No. L9B-07650 WATER RIGHT PROFILE REPORT PAGE: 2
Remarks: of Smith Creek at all times that the hydropower project

is operating. All water shall be left in the natural

channel of Smith Creek at any time the hydropower project

is not operating.

The Director retains jurisdiction to revise the bypass flow for
maintenance of fish, wildlife, riparian and aquatic habitat.

The diversion and use of water for hydropower purposes under this
license is subject to review by the Director after the date of
expiration of license B436-001 ssued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part
of the use authorized herein and may revise, delete or add
conditions urder which the right may be exercised.
Rights 93-07612 an honoombi 2
total

Red—6R [

Dates: App. Received: 1271971988 Priority Date: 0170571989  (Priority Date Advanced.)
Proof Due Date: 056/01/1991 Proof Made Date: 0671871991  (Proof Received Late.)
Exam Made Date: 0670871995 Exam Sent to $.0.: O7/19/1996
Licensed bate:

Misc: Water District Number: Field Exam Fee: R (Received)

Audit: 10/22/98 SCURTIS  10/22/98 SCURTIS  10/23/98 SCURTIS  11/04/98 SCURTIS

MICROFILMED
FEB 05 1999
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SMITH FALLS HYDROPOWER

MNovember 19, 1995 W

s Sharla Curtis

Water Resource Agent

State of Idaho

Department of Water Resouroces
1301 North Otchard Street,
Boise, Idaho 83720

RE: Water Righits Permits #98-07512 and #98-07650, Your Letter Dated Nov. 6, 1998
Dear Ms. Curtis:

In complying with your request to respond within 15 days this letter is our formal
response to your letter dated Nov, 6, 1998, Smith Falls Hydropower does not agree with your
method of determining the diversion volume of 95,238 af, diversion under the two water rghis
that have been issued to Smith Falls Hydropower. To be honest with you, I do not understand
what you are attempting to accomplish with this new idea of limiting our water rights on our
project. Let me explaitt our position and understanding on this issue.

Smith Falls has the right to divert up to 370 cfs of water from Smith Creek, located in
Boundary County, Idaho under permits #98-07612 and #98-07650. These are non-consumption
rights and allows our hydroelectric project to operate with agreed upon flow bypass amounts that
were agreed 10 and included in our Federal Energy Regulatory Commission License # 3436, ‘The
project has the ability and right to produce up to 38 mega waits of electricity continually for the
entire year based on the available water given to the project hy the natural precipitation for any
given year. It appears to us that your letter and method is attempting to limit the output of the
plant and cause the project to loose production, thus adversely impacting the plants income. The
only number that we could accept would be if you took the 370 ofs and calculated that flow for
the entire year. That number would be 270,840 af.

If you have any questions please contact us within 15 days or we will assume that you
agree with our information presented an will expect that the 270,840 af will be used to issues the
licenses.

Smcerely.
PRoexd 27 2o,

R. Fred Moss
President, AWHIE

Copy. Everett Jordan, EWERB
MICROFILMED
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609 East South Temple, Suite 220 « Salt Lake City, gﬁh@ﬁﬂﬂ‘l {E%ﬂ%swoov
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State of Ida’ .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT
GOVERNOR

KARL J. DREHER
DIRECTOR

November 6, 1998

R. Fred Moss

Smith Falls Hydropower
699 E. S. Temple, Suite 220
Salt Lake City, UT 84102

RE: Permit Nos. 98-07612 and 98-07650
Dear Mr. Moss:

Thank you for the information you sent to help us in our review of Permits 98-07612 and 98-07650 for the
purpose of issuing water right licenses. I used the 1997 power production information to determine an
annual diversion volume for the rights; that appeared to be the best method available.

I have enclosed a draft copy of both licenses as we propose to issue them. Please note the remark on each of
the rights limiting the combined annual diversion volume to 95,238 af; diversion under the two rights would
be held to that limitation. If you have better information to serve as the basis for determining an annual
volume, please send it to me within 15 days. If I don’t hear from you within that time frame, I will assume
you agree with the information presented and will move forward with license review. Permit 98-07650 will
require an amendment to change the place of use description and you will receive that information under
separate cover. '

Sincerely,

Lhande Cunts,

" Sharla Curtis
Water Resource Agent
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Nov. 3, 1998

Ms. Sharla Curtis

State of Idaho

Department of Water Resources
1301 North Orchard Street
Boise, Idaho 83720

RE: Water Right License for Smith Falls Hydropower #98-07612 & #98-07650
Dear Ms. Curtis:

As we talked today, I am Faxing you the information you requested, the pages in the
power sales agreement, a copy of the page from the Idaho State report on kwh amounts for 1997
and a page from our agreement with EWEB assigning the power sales agreement to Smith Falls
Hydropower.

The small turbine that we have is used in cooperation with the other two larger turbines.
The computer program decided which turbine to run depending on the available water in Smith
Creek. The order of their use is the small turbine is used until enough water is available to run the
larger turbine. Then once the first larger turbine is up to its peak performance the other large
turbine is started. Once both large turbines are at their peak the small turbine 1s again use.

The Hydro project is a run of the river project and thus has the flows in Smith Creek vary
a lot. Usually in the late fall the normal water flow in the creek is too low to generate so this 1s
when we schedule our maintenance.

The water flow, in cfs, in the creek is approx. 10 cfs / 1 megawatt of electricity. So if you
take our production for the year and convert it, it should give you approx. the amount of water

that flows through the turbines.

If you have any other questions please contact me at (801) 363-6111.

Sincerely,
R Fesl 77,
R. Fred Moss
Project Manager
1CRy i MEL,
e
805 1594

699 East South Temple, Suite 220 » Salt Lake City, Utah 84102  (801) 363-7007



1Sectlon VIl - KWH Paooucno.

19_97 9____ 9____ 19 19____

January 3,332,510 KWH KWH KwH KWH
February 1,052,613
March 5,696, 714
April 10,611 350
May 24,831,947
June 24,758,303
July 14,196,875
August 1,408,164
September 5,888,567
October 13,100,608
November 7,745,173
December 2,428,936
TOTALS 15,045,760

Describe unusual down-times experiencad for the above years: Examples - coilapsed penstock,
equipment failure, etc.

Note: This section shows Kilowatt hours actually scheduled to Eugene

Water and Electric Board by Bonmeville Power Administration (BPA)
after losses and wheeling. BPA rounds to the nearest 1,000 XWH.

CTMOFILMED

ol
=8N 5_1399

! if a current five-year history is already on file wnth the Tax Commission, only the most racant year
is required.
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (the “Agreement) is executed
as of this 12th day of September, 1990, by and among the CITY OF
EUGENE, OREGON, acting through the EUGENE WATER AND ELECTRIC
BOARD (“EWEB"), SMITH FALLS HYDROPOWER, an Idaho general
partnership ("Smith Falls"), and R. FRED MOSS, GARY E. MAY, and
MARSHA A. VAN OTTEN, all individuals (collectively, the
"Shareholders”).

RECITALS:

A. Except as set forth herein, each of the
capitalized terms contained in this Agreement shall have the
respective meanings set forth in the Power Sales Agreement, as
defined below.

B. EWEB and Smith Falls' predecessors in interest,
Hydro-Flow, Inc., a Utah corporation ("HFI"), and Idaho Natural
Energy., Inc., an Idaho corporation ("INE"), executed that
certain Power Sales and Right to Purchase Agreement, dated as
of October 28, 1988, as amended by that certain Agreement of
Understanding, dated as of May 25, 1989, by and among Smith
Falls, EWEB, and Westinghouse Credit Corporation, a Delaware
corporation ("WCC"), as amended by that certain First Amendment
to Agreement of Understanding, effective as of May 25, 198%, by
and among Smith Falls, EWEB, and WCC (as amended, the "Power
Sales Agreement”™).

C. Pursuant to the terms of that certain Assignment
Agreement, dated as of May 25, 1989, Smith Falls succeeded to
the rights and obligations of HFI and INE under the Power Sales
Agreement. The Shareholders own shares of the capital stock of
Smith Falls' three (3) corporate general partners.

D. The terms of the Power Sales Agreement
contemplate Smith Falls' construction of a hydroelectric
facility, located on Smith Creek near Porthill in Boundary
County, Idaho (the "Project®), Smith Falls' delivery of
hydroelectrically generated power to the Points of Delivery,
and EWEB's purchase, at certain agreed upon rates, of all
Project Output.

E. In order to construct the Project, Smith Falls
obtained financing from WCC pursuant to the terms of that
certain Financing Agreement, dated as of May 25, 1989, by and
among WCC, INE, HFI, Smith Falls, and Smith Falls' general
partners (the "Financing Agreement"). Smith Falls' permanent
financing arrangement with WCC takes the form of a
sale/leaseback and is governed by the terms of that certain



POWER_SALES AND RIGHT TO PURCHASE AGREEMENT

Between

EUGENE WATER & ELECTRIC BOARD

And

BYDRO-FIOW, INC.

IDAHO NATURAL ENERGY, INC.

This is an Agreement between the City of Eugene, Oregon,
acting by and through the Eugene Water & Electric Beard
(hereinafter referred to as “EWEB”), and Hydro—Fde, Inc., a Utah
corporation and Idahc Naticnal Energy, Inc., an Idahc corporation
(hereinafter coilectively referred teo as “HFI").

WITNESSETH:

WHEREAS, the City of Eugene, acting by and through EWEB,
is authorized to purchase electrical energy and to plan, finance,
construct, acquire, operate, own and maintain works and facilities
necessary or incidental to the generation of electric power and
energy; and

WHEREAS, HFI has or will through its wholly owned
subsidiary Idaho Natural Energy, Inc., acquire the necessary
federal, state and local licenses and permits required to
construct the Project, as hereinafter defined; and

WHEREAS, HFI has represented to EWEB that the Project
can produce approximately eighty-one thousand five hundred

(81,500) megawatt hours of average annual energy; and

1 - PCOWER SALES AND RIdHEWQQ#PURCHASE AGREEMENT BRETWEEN EUGENE
WATER & ELECTRIC BOARD AND: HVEEP—FLOW INC. AND IDAHO NATURAL
ENERGY, INC. FEB » -

K 199



WHEREAS, EWEB desires to purchase the Project Output
following the Date of Commercial Operation and may chose to
purchase the Project under the terms and conditions set forth
herein; and

WHEREAS, HFI desires to construct the Project in a
workmanlike and timely fashion and in accordance with all
applicable laws and regulations; to sell the Procject Output to
EWEB; and, 1s willing to grant EWEB the right to acquire the
Project under the terms and conditions and for the considerations

provided for herein. .

NOW, THEREFORE, in consideration of the mutual covenants
and agreements hereinafter set forth, the Parties dc agree as
follows:

ARTICIE 1: DEFTNITICONS.

1.1 #Billing Statement” shall mean a written statement
prepared by HFI and forwarded to EWEB on a monthly bkasis during
each Ceontract Year that shows the amount to be paid during said
month by EWEB to HFI under this Agreement for Project Output
delivered by HFI to EWEB.

1.2 "”Contract Year” shall mean:

1.2.1 The pericd commencing on the Date of
Commercial Oﬁaeration and ending on the following June 30, and,
thereafter,

1.2.2 The twelve~-month period commencing on July 1

each year during the termmheggof and ending on the following June
Ny )
10. . Mg

L ﬂ 5 1-999

2 - POWER SALES AND RIGHT TO PURCHASE AGREEMENT BETWEEN EUGENE
WATER & ELECTRIC BOARD AND HYDRO-FLOW, INC. AND IDAHO NATURAL
ENERGY, INC.



(20) year period from the date of the exercise of the option but
in no case less than 4.5% ncr mere than 5.5%.

"Discount Rate” shall mean the escalation factor
plus six percent (6%).

"Debt Service” shall mean all sums redguired at the
time of exercising the option required to pay the amount remaining
due to HFI’s 1lender on its term 1loan debt for financing
construction of the Project as described in Exhibit D or as
otherwise agreed toc by EWEB. Debt Service shall not include any
cost to unwind the fixed rate portion aof the loan, if any.

ARTICLE 3: SALE AND PURCHASE OF PROJECT OQOUTPUT.

3.1 HFI hereby agrees to deliver to the Points of
Delivery, and EWEB agrees to puréhase from HFI at the Pcints of
Delivery, all Project Output during the term and under the
conditions set forth in this Agreement. EWEB’s obligation to
purchase shall be payable solely from ©revenues 1in the
’Distribution Division General Fund” established in the #“Trojan
Nuclear Project Revenue Bonds, Series of 1971, Bond Resolution.”
EWEB hereby agrees to maintain sufficient meonies in this fund to
meet the reascnably estimated monthlylobligaticns incurred in this
Agreement as they come due.

ARTICLE 4: TERM OF CONTRACT.

4.1 This Contract shall be effective upon its execution
by EWER and HFI and shall continue thereafter for forty (40)

Contract Years.

8 -~ POWER SALES AND RIGMHCITO.PYRCHASE AGREEMENT BETWEEN EUGENE
WATER & ELECTRIC BOARD AND HYDRO-FLOW, INC. AND IDAHO NATURAL

ENERGY, INC. FEBO 5 009



remedies in the event that either party to this Agreement refuses
to comply with an order of the arbitrators. In lieu of any of the
remedies set forth in paragraphs 10.3.1 through 10.3.3 either
party shall be'entitled in the event of a refusal by the other
party to comply with an order of the arbitrators to seek a
judicial degree requiring specific performance on the part of the
non-complying party or an award of damages against +the non-
complying party.

ARTICIE 11: TERMINATION OF CONTRACT.

This contract may be terminated only with the written
consent of both parties hereto or as otherwise specifically
provided in this Agreement. No termination notice shall be
effective before sixty (60) days following the receipt of notice
of termination under the procedures described in Article 6 of this
Agreement.

ARTICLE 12: ASSTIGNMENT OF CONTRACT.

12.1 Except as provided in Article 12.2, the rights and
obligations of the parties to this Agreement may not be assigned
by either party except upon the express written consent of the
other party, which consent shall nct be unreasonably withheld or
delayed. As a condition of such consent, any third party to whon
an assignment is made will be required to demonstrate to the
reasonable satisfaction of the non-assigning party to this
Agreement that the third party 1is capable of fulfilling the

assigning party’s obligations under this Agreement.

24 - POWER SALES AND RIGHT TO PURCHASE AGREEMENT BETWEEN EUGENE
WATER A, CTRIC BOARD AND HYDRO-FLOW, INC. AND IDAHO NATURAL
ENERGY, ’ ‘j[_‘& fin
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with regard to either party. Each party shall be individually and
severally liable for its own obligations under this Agreement.
IN WITNESS WHEREOF, each of the parties hereto have

caused this Contract to ke executed as of this 28th day of

October 1988.

’

ATTESTED: EUGENE WATER & ELECTRIC BOARD

By: f \S] !_@m ﬂf ‘j | ,EDQ Q . P e General Manager
7aNT g e
) BY: : [ {/ -
ATTESéED:
By: i$|ﬁ§ﬁ is, ng l)

ATTESTED: IDAHO NAT ENERGY, I

By: ﬁm By: oL Z LI eresicent
699 East South Temple, Sulite 220

Salt Lake City, Utah 84102

President

Temple, Suite 220
Salt Lake City, Utah 84102

28 - POWER SALES AND RIGHT TO PURCHASE AGREEMENT BETWEEN EUGENE
WATER & RIG:BOARD AND HYDRO-FLOW, INC. AND IDAHO NATURAL
ENERGY, "E-NC' e

e
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State of Idg .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

October 27, 1998 GOVERNOR
KARL J. DREHER
DIRECTOR
Smith Falls Hydropower

HCR 60, Box 251
Porthill, ID 83853

Idaho Natural Energy, Inc.
699 E.S. Temple

Suite 220

Salt Lake, UT 84102

RE: Permit Nos. 98-07612 and 98-07650
Gentlemen:

We are in the process of reviewing the above referenced permits for licensing. Ineed a
couple of pieces of information before that process can be completed. The permuts are
currently in the name of Smith Falls Hydropower, however, we have information in the
files that indicate Idaho Natural Energy, Inc. may be the present owner of the power
facility. For this reason I am sending this letter to both entities. The information I need
is as follows:

e A copy of the current power purchase contract (our file indicates the purchaser is
Eugene Water and Electric Board)

¢ Written statément explaining how the smaller turbine is used — 1.e. is it always
running when the other two are operating for a total diversion of 370 cfs oris it
only used in low flow periods at which time it operates alone

¢ Written statement explaining the operating schedule — i.e. are there annual down-
times for maintenance, the system is operated how many hours per day, how
many days per year :

¢ IfIdaho Natural Energy, Inc. is indeed the present owner of the facility and
wishes to have the licenses issued in their name, an assignment of permit needs to
be completed and returned with the $25 filing fee

I am enclosing an assignment form with this letter to both companies. Only one needs to
be submitted. It also makes no difference to me which one of the companies responds

MICROFILMED
FEB D 3 1999



October 27, 1998

Page 2

with the above requested information. I do ask, however, that the information be
returned to me by November 10, 1998 so that the licensing process can be finalized. IfI
don’t receive an assignment form by that date also, the licenses will be prepared in the
name of Smith Falls Hydropower.

If you have any questions, please feel free to give me a call.

Sincerely,

SHARLA CURTIS
Water Resource Agent

Enclosure

MICROFILMED
FEB 05 1999



WROT4ONP IDAHO DEPARTMENT QF WATER RESOURCES DATE: 10/22/98
No. L98-07650 WATER RIGHT PROFILE REPORT PAGE: 1
DWNER PRIORITY USE PERIOD DIVERSION DIVERSION
CODE NAME & ADDRESS DATE WATER USE FROM TO RATE VOLUME
¢ SMITH FALLS HYDROPOWER 0170571989 POWER 91/81 12/31 70.000 CFs 50589.00 AFA
HCR 80 BOX 2561 wesssssmmess | mmeesasososs
PORTHILL ID 83853 TOTAL DIVERSION: 70.000 CFS 50589.00 AFA
(208) 267-2744
Water Source: SMITH CREEK Tributary to: KOOTENAI RIVER Stage: EICENSE

Paint(s) of Diversion Capacity:

Point(s) of Diversion:

Place of use Legal Description for:

NE

T64N RO3W 501

NENE NWNE SWNE S$SENE :

&5N 02U 26 : P

Pau County: BOUNDARY

: Lt Ac Lt Ac Lt Ac Lt Ac =

370.000 CFS

SENE

POWER

Nt
NENW NWNW SWNW SENW
Lt Ac Lt Ac Lt Ac Lt Ac =

St
NESW NWSW SWSW SESW
Lt Ac Lt Ac Lt Ac Lt Ac

Other Water Rights with Same Point{s) of Diversion with Stage (Includes AlLL Sources):
L98-07612

98-07612 98-07650

Conditions of Approval:

This right does not constitute Idaho Public Utilities Commission

- or Federal Energy Regulatory Comnission approval that may be

Use of water under this right shall be non-consumptive.
The rights for the use of water confirmed in this license

- ghall be junicr and subordinate to all rights for the use of

- water other than hydropower, within the State of Idaho that are
- initiated later in time than the priority of this right and

- shall not give rise te any right or claim against any future

- rights for the use of water, other than hydropower, Wwithin the
- State of Idaho initiated later in time than the priarity of this

025 -
- required,
027 -
R22 -
- right.
Remarks:  GEN

The Director retains jurisdiction of this right to require

continuous measurement & recording of the bypass flow rate
and periodic reporting of the measurements to the
department.
Water used under this right shall be discharged into the
natural channel upstream from Smith Creek Falls.

A minimum flow of 27 cfs, measured immediately below the
paint of diversion, shall be left in the naturat channel
of Smith Creek at all times that the hydropower project
ALl water shall be left in the naturat

is operating.

charnel of Smith Creek at any time the hydropower project

BOUNDARY County

SE

NESE NWSE SWSE SESE =
Lt Ac bt Ac Lt Ac Lt Ac

[Aded 0B



WRO74ONP
No. L98-07650

IDAHD DEPARTMENT OF WATER RESOURCES
WATER RIGHT PROFILE REPORT

DATE: 10/22/98

PAGE:

2

Remarks:

Dates:

Misc:

Audit:

is not operating.

The Director retains jurisdiction to revise the bypass flow for
maintenance of fish, wildlife, riparian and aquatic habitat.

The diversion and use of water for hydropower purposes under this
ticense is subject to review by the Director after the date of
expiration of license 8436-001 issued by the Federal Energy
Regulatory Commission. Upon appropriate findings relative to the
interest of the public, the Director may cancel all or any part

of the use authorized herein and may revise, delete or add

conditions under which the right may be exercised.

App. Received: 12/19/1988 Priority Date:
Proof Due Date: 0&6/01/1991% Proof Made Date:
Exam Made Date: D6/08/1995 Exam Sent to $.0.:
Licensed Date:

Water District Number: Field Exam Fee: R

10/22/98 SCURTIS  10/22/98 SCURTIS

01/05/1989
06/18/1991
07 /19/1996

(Received)

{Priority Date Advanced.}
{Proof Received Late.)



LICENSE REVIEW CHECKLIST
PERMIT NO. ?9 07450  pate [0 REVIEWER: SHARLA

érﬁi'”ﬁ”‘”ﬁa’zww Jo—

SOURCE Does change clarifiy orig. intended source? If no, Void permit

POINT OF DIV QL _ Change (P39 /P47) _Add (P45/P42)  Feds - P40

W32 (multiple in %%)
W36 (overlap)
W59 (subd. desc)

Overlaps: Right{s):
File reviewed ___  Profile reports printed __

PLACE OF USE % 4hang4?) _Add (P41/P42)  Feds-P43

W60 (subd. desc)
W27 {ppu acre limit)

Overlaps:  Right(s):
File reviewed ___ Profile reports printed
PD & PU amend (P37) Feds- P48
RATE QF DIV
Permitted Rate70 D cfs
Fee limit 0.0 crs #00°° LoZoR749
Measured & Z! Q.Dcfs
Theoretical cfs
Recommended Total Div Rate H) Dt:fs
WATER USES O Change (P46}
cfs af imig- overlap (R58-R61, R62-RE5, R66-R69)
cfs af supp. gw (WB7/065/079)
fs af overlap spec. combined rts (W35)
Cfs af <lacre (W31)
c af  Domestic  (WOIAMWBSO70/071/075)
TOTALS cf af  Power (W42 or WA3/0Z5/027/R22 or R23)

Fish (042) Fire (077)  Wir Quality (081/R07)

Flow rate qD 0 cfs Xg_l,gl dayf X198= 50 §9> l af

REMARKS
ADD’L CONDITIONS Watermaster Control WD#

GW Measurement/Measuring Device

Others  Trust (052/R55 - remove 051) Man-trust (048/049)
Advance Priority ___ yes ne SRBA Claim g Adjust Memo

Amend letters
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MEMORANDUM

To: FILES 98-07612 and 98-07650
FROM: CINDY BIRD
RE: Assignment of Permit

DATE: June 9, 1998

Idaheo Natural Energy, Inc. phone to get a clarification on the
letter dated May 29, 1998 from Sharla Curtis regarding the request
for an assignment of permit. He wanted to know if they did nothing
and let the 30 days pass then the license would be issued in the
name of Smith Falls Hydropower; I told him that was correct. I
also asked him if they wanted the license 1ssued in there name and
he didn’t know and needed to find out.

MICROFILMED
FEB 05 1999



State of Ida? '

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

PHILIP E. BATT

May 29, 19%8 GOVERNGR.

KARL J.DREHER
DIRECTOR

- Idaho Natural Energy, Inc.
699 E. South Temple
Suite 220
Salt Lake City, UT 84102

REF: Water Right Permits 98-07612 and 98-07650.

Dear Water Right Holder(s):

We are in the process of reviewing the above referenced
permits for the purpose of issuing licenses. In order to complete
this process and issue the licenses in your name, we need to have
an Assignment of Permit, one for each right and the appropriate
filing fees of $25.00 for each assignment.

For your convenience I have enclosed Assignment of Permit
forms for your use in this matter. If we have not received the
assignments Wlthln thirty (30) days, we will proceed with the
license processing and the llcenses will be issued in the name of
Smith Falls Hydropower.

If you have any further questions,; please feel free to contact
cur office.

Sincerely;

J(/\a&ﬂ— C wids,

Sharla Curtis
Water Resource Agent

5C:¢ch

Enclosure (2)

MICROEH Arep)
FEB 0 5 1939



Form 219 ‘ JRR ‘

E@EWE'

% STATE OF IDAHO - i 22 <o
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT
Department of Water Resources
A. .GENERAL INFORMATION . Permit No. 3 %&* 0150
1. Omer:&&,tm_m&&&a g)(\knﬁlﬁ MNP, . Phone N{%D\\SB‘S"Q\H
Current Address: . Ly AWAPATENTRY BXLON.

3. Source: tributary to

B. OVERLAP REVIEW )
1. Other water rights with the same place of use: Q% -1\
2. Other water rights with the same point of diversion: A =¥, e\ o

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion;

Ident | Gov't
No. Lot s | Ya | ¥4 | Sec. | Twp. | Rge. County | Method of Determination/Remarks

3f INel oy |eHw [o3w &Mamf ;g}%g TR W, Q%!Q&

2. Place(s) of Use: Indicate Method of Determination
WP | RGE| SEC NE NW sSW
NW 1 _SW_ N MW sw_| NE N W
Mo %

MFCROF’LMED
FEB 05 1999



3. Delivery System Diagram: Indicate all major components and distances between componenis. Indicate weir
size/ditch size/pipe i.d. as applicable.

P OWLE,
T . (FENEANT\ON]

\
N\

£ \\3: # ‘Qi' o
'\\Q’%- A
£ - /
e i
bt A
i A Q IS i
Ry E > e r’/ / .
i ©
e | )’,/ ///// 5
. 1‘
b,
] i ’_,-4 ‘__>
; P ]
/i/
Scele: T =
_____ Copy of USGS Quadrange Attached Showing localion(s) of _____ Aerlal Photo Attached b ____ Phwlo of Diversion and Syatem Attached
point(s) of diversion and place(s) of use {required). (requlred for Imigation of 10+ acres}
4.
Well or Diversion Pump Serial No. or

Identification No.* Motor Make Hp | Motor Serial No. { Pump Make Discharge Size

r

*Code fo comespond with No. on map and aorial photo

D. FLOW MEASUREMENTS
1 .

Measurement Equipment Type Make Model No. Serial No. | Size . Calib. Date
QLMMMXM
MICRORILMED
2. Measurements: FEB 0 5 1999

e | g



® ®

Have conditions of permit approval been met? _i/ye's no

MICROFILMED



F. FLOW CALCULATIONS

Additional Computation Sheets Attached
Measured Msthod:

G. VOLUME CALCULATIONS
1. Volume Calculations for irrigation:

Vg = (Acres lrrigated) x (lrrigation Requirement) =
Vpg = [Diversion Rate (cfs)] x (Days in Irrigation Season) x 1.9835 =
V = Smaller of Vg and V¢ =

2. Volume Calculations for Other Uses:

TOK 3SR NS T oY Y.

H. RECOMMENDATIONS
1. Recommended Amounts

Beneficial Use

Period of Use Rate of Diversion Annual Volume
From To Q (cfs) V {afa)
Russaon _ou=0\ N3 36.00 LONIE. 4
Totals: 70, 00 50678 .40
2. Recommended Amendments |
___Change P.D. as reflected above ___ Add P.D. as reflected above ~_~ None
___Change P.U. as reflected above  ___ Add P.U. as reflected above ___ Other
l. AUTHENTICATION o - |
Field Examiner's Name‘ C{A-)k D&\N"TQ ;\g._&ﬁe_ Date S lﬂ l Ab _r
Reviewer . 3 Date MTCHdF!LMED SEAL
FEB 8 5 1999
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July 15, 1991
SMITH FALLS HYDROFOWER
HCCR 60, BOX 251
PORTHILL, ID 83853

PROOF ACENOWLEDGMENT LETTER
RE: PERMIT NO. 98-07650
Dear Permit Holder:s

The department acknowledges receipt of the proof of beneficial
use form submitted for the above referenced permit. Enclosed is
an order advancing the priority of the permit since the proof
was received after the proof due date. The next step in the
process of developing a water right is for the department to
conduct a field examination to determine and confirm the use
being made of the water.

I note that the permit issued to you by the department requires
the installation of a measuring device to allow the department to
determine the rate of diversion. The proof which you submitted
does not show that you have installed this eguipment.

"The installation of the measuring device must be complete by the
time the department representative conducts the examination of
your system unless the department has rescinded the requirement
prior to the field examination. 1In some cases, the equipment
requirement can be rescinded because the eguipment cannot be
physically installed, is not appropriate or can be accommodated
with other measuring methods.

If you have questions concerning this matter, please feel free
to contact the NORTHERN Regional Office in Coeur b’ Alene "at
(208)765-4639.

Sincerely, .
MIRBE HED
, L :
Rita Fleck _ . o %
Secretary/Records Manager . AUG°9 m‘ 3
¢: IDWR - Region ) ;




BNALYSIS SHEET
for _
PROOF OF BENEFICIAL USE

Permit No. F8 - 7450 ' | Déte 7°2-91

GENERAL CONSIDERATIONS
" Name same as permit?
4% Address same as permit? If no, indicate belaw.
Yo _ Proof timely received? 1If no, complete priority
advancement below.

SOURCE OF WATER
" Surface water source
Ground water source
A4 Drill permit req’d?
Copy in file? Drill permit no.

Amt paid for drilling permit? Correct?
Well log in file?

LICENSE INATION FEE
Required?
Amount submittedy
Correct amount?

MEASURING DEVICE
% Measuring device or access port reguired?

Installed?
Waiver requested or needed?

DEFICIENCIES OR ACTION ITEMS ) A1

M&WOK—V/W’{

_ PRIORITY CALCULATION

Date proof received ‘—/@WL/S g9t 79 370,

Date proof due W/ /?‘[{ - /_5,2, %
No. of days late = [ ‘Z ‘

Priority date 3 + 353
NEW PRIORITY PATE é’ ? = 5‘2

&=




N s
WARNING

CANCELLED or LAPSED

This permit has been officially CANCELLED or LAPSED.

Ninety days following the date of official action this file will be DESTROYED.
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June 4, 1991
DAVID B VAN OTTEN
IDAHO NATURAL ENERGY INC
699 EAST SOUTH TEMPLE #220
SALT LAKE CITY UT 84102

LAPSE NQTICE
RE: PERMIT NO. 98-07650

Dear Permit Holder:

You are hereby notified that under the provisions of Section
42-218A, Idaho Code, the above referenced permit has lapsed and
is of no further force nor effect. The department provided the
proper forms to you in our proof due notice dated March 31, 1991.
No further construction or additional development is authorized
under this permit unless it is reinstated.

The permit can only be reingtated if you submit an acceptable
proof of beneficial use or an acceptable reguest for extension
of time to the department within sixty (60) days of the mailing
of this lapse notice. An acceptable proof of beneficial use
submittal must include the examination fee or a completed field
examination report. A request for extension of time must be
accompanied by a fifteen dollar ($15) fee.

Enclosed again for your use are a proof of beneficial use form
and a request for extension of time form. Please note that eonly
one extension of time can be granted unless the project has not
been completed because of lack of a necessary approval by a
government agency or by litigation which may bring title to the
water in gquestion,

L. GLEN SAXTON
Chief, Water Allocation Bureaun

e CERTIFICATION OF MAILING

| | hereby certify that on &7/
a-copy/an original of this document was
deposited in the United States mail
| ﬁ:}ggalgepaid addressed to the
AUG €9 1991 named aboye

Enclosures

-~

L<>j/"

i “
Plpiminity ot ¥ iy




ORENSON ENGINEERIN

CONSULTING ENGINEERS
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401
208-522-8069
TR S BCET D T ERC S
N RCEIYE
April 3, 1991 bl
APROS81991 ;
Rita Fleck
Secretary/Records Manager Department of Waler Ressurces

State of Idaho Department of Water Resources
1301 North Orchard

Statehouse Mail

Boise, ID 83720

RE: IDAHO NATIONAL ENERGY INC.
PERMIT #98-07650

Dear Ms. Pleck:

I received your certified letter dated March 31, 1991 concerning
the above referenced permit. This letter concerns a "proof due"
notice. Please note that the address for Idaho Watural Energy Inc.
has been changed and all correspondence should be routed to the

following:

David B. Van Otten

Idaho Natural Energy, Inc.
699 Fast South Temple #220
Salt Lake City, UT 84102

By this same letter I am sending Mr. Van Otten.your March 31, 1991,
letter.

Very truly yours,

e

Ted 2. Sorenson, P.E.
Consulting Enginheer

T33:mbk
enclosure

ce: Mr. David Van Otten w/enclosure

-

AUG 09 1999
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March 31, 1991
IDAHO NATURAL ENERGY INC.
550 LINDEN DR.
IDAHO FALLS, ID 83401

PROOF DUE NOTICE
RE: PERMIT NO. 98-07650 :

Dear Permit Holder:

One of the conditiong of approval of the above referenced water
permit was that proof of the extent of your beneficial use must
be submitted to this office on or before June 1, 1931.

{See last page of your approved permit or your last approved
extension request.) Enclosed is a form which when accompanied by
the license examination fee or a complete field examination
report prepared by a certified water right examiner may be used
to submit the required proof.

If you have not fully completed your project, and you or a pre-
vious owner of this permit have not received a prior extension of
time, you may reqguest an extension of time if the delay is for
reasonable cause as provided in Section 42-204, 1daho Code. If
you have been prevented from proceeding by a governmental agency
or by litigation which might bring title to the water in
guestion, more than one extension of time can be granted. An
extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an
acceptable request for an extension of time wmust be received by
this department on or before. the above described proof due date.
If neither is received, the department will send you a lapse
notice., Within sixty (60) days of the mailing of the lapse
notice, the permit will no longer be of any force nor effect.

SINCERELY,

Rita Fleck
Secretary/Records Manager

Enclosgsures

AUGOY 199]1
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Smith Falls Hydropower Project No. 8436-059
Idaho

ORDER GRANTING EXTENSION OF TIME
( Issued June 28, 1990 )

The licensee for the Smith Creek Project has requested an
extension of time to comply with ordering paragraph B of the
Commission's Order Deleting License Article and Requiring
Recreation Plan issued on October 10, 1989. 1/ The reasons
~advanced by the licensee in support of the requested extension of
"time are reasonable and justify the extension.

The Director orders

‘ | (A) The deadline for filing a recreation plan according to
ordering paragraph B is extended to September 2, 1990.

(B) This order is issued under authority delegated to the
Director pursuant to section 375.314 of the Commission's

regulations. Section 385.1902 of the Commission's regulations

provides 30 days from the date of this order for an appeal to the

. Commission of this action. Filing an appeal does not stay the
effective date of this order or any date specified herein.

| ) mht—

J. Mark Robinson

Director, Division of Project;
Compliance and A%mlnlstrat?h %l

3

PR L
M'“"‘ -

P
1/ The extension requested was filed untimely. No public

‘ interest will be served by denying the extension based on
the filing date. However, in the future, the licensee must
make every effort to comply with the regulations and the
terms and conditions of the license in a timely manner or
face penalty provisions of section 31 of the Federal Power
Act, including civil penalties of up to $10,000 per day for
each vioclation or revocation of the license.

DC-A-4
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UNITED S8TATES OF AMERICA
FEDERAYL, ENERGY REGULATORY COMMISSION

Smith Falls Hydropower

Project No. 8436~050°
Idaho

ERRATA NOTICE

(February 2, 199%0)

ORDER AMENDING LICENSE
(MAJOR)

(Issued December 28, 1989)

On page 3 of the order under section (E) change "Article

301" to "Article 304" and change "Article 302" to "Article 305".

Lois D. Cashell
Secretary

pepartment of Water Resources

DC-1-19



Panariment of Water RésuurCesi

FEG 06 1389 UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Idaho Matural Energy, Inc. Project No. 8436-026, 031 & 033
Idaho

ORDER GRANTING EXTENSION OF TIME

{Issued Janmary 26, 1989)

Oon January 9, 1989, Idaho Matural Energy, Inc., licensee for
the Smith Creek Project, reguested a 60-day extension to comply
with license article 410 (transmission line design plan), and a
90-day extension to comply with license articles 403 {functional
design drawings for diversion structure) and 106 (visual
enhancement plan).l/

The reasons stated by the licensees in support of the
requested extension of time are reasonable and justify the
extension.

The Director orders:

(AY The licensee's January 9, 1989, request for 60-day and
90-day extensions are granted. The deadline to submit the
materials reguired by article 410 is extended to March 9, 1989,
and the materials required by articles 403 and 106 are extended
to April 9, 1989,

(BY This order is issued under authority delegated to the
Director and is final unless appealed to the Commission under
Rule 1902 within 30 days for the date of this order. Failure to
file a petition appealing this order to the Commission shall
constitute acceptance of this order.

Ly vy

Director, Office of
Hydropower Licensing

1/ Two previous extensions of, time have been granted by orders
dated June 24 and December 2, :1988,-to comply with the
requirements of articles oL} 1&2W&AQ4 105, 106, 108, 110,
503, 404, 406, 408, 410, 411, and A1%i&.

Augog 1991

S ; DC-2A-44
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‘UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Projact No, 8436<050
Idaho

smith Palls Hydropowar

CRDER AMENDING LICENSE
{NAJOR)

{Issusd Decamber 28, 1989)

Smith Falls Hydropower (licensee) has filed an application
under Part I of the Federal Power Act (Act) to amend its license
for the Smith Creek Project iocated in Boundary County, Idaho, on
smith creek, tributary of the Kootenai River. The project would
occupy lands of the United States within the Panhandle National
Forest.

The licensee proposes to amend the project by installing two
generating units with an installed capacity of 1B MW each instead
of two 15 MW units as authorized in the original license, and
install a third unit with an installed capacity of 2.15 MW. The
license for the Smith Creek Project No. 8436 was issued to Idaho
Natural Energy, Inc. on April 10, 1987. 1/ ©On July 24, 1989, the
commission issued an Order Approving Transfer of License from
Idahe Natural Energy, Inc. to Smith Falls Hydropower. 2/

Notice of the application has been published. No protests
or motions to intervene were filed. Comments received from the
Idaho Department of Health and Welfare, the U.5. Department of
agriculture, the I@aho Department of Fish and Game and
individuals have been fully considered in determining whether to
issue this amendment of license.

Comprehensive Development
Saction 10(a) {2} of the Act recquires the Commission to

consider the extent to which a project is consistent with federal .

or: state comprehensive plans for improving, developing, or
conserving a waterway or waterways affected by the project.

under section 10(a} (2), federal and state agencies filed 24
comprefigiisive plans that address various resources in Idahe. Of

=

s
£
<

Qﬂ;/ Tdahe Natural Energy, Inc., 22 FERC 9§ 62,038 (1987).

EEQ/ _Idaﬁo Natural Energy, Inc. and Smith Falls Hydropower,

4B 4 62,046 (1989).

DC-A-1

2

these, the staff ldentified 10 plans relevant te this project. 3/
No cunflicts were found.

Based on our review of agency and public comments filed in
this proceeding and on the staff's independent analysis, the-
5mith Creek Project, as proposed to be amended, is best adapted
to & comprehensive plan for Smith Creek.

Recommendatio Federal and State i e Agencies

Section 10(j)} of the Act requirea the Commission to include
license conditions, based on recommendations of federal and state
fish and wildlife agencies, for the protection, mitigation, and
enhancement of fish and wildlife. The U.5. Fish and Wildlife
Service and the Idaho Department of Fish and Game did not provide
any recommendations for the proposed amendment of license.

Summary of Findings

The EA contains background information, analysis of
impacts, support for related license articles, and the basis for
a finding of no significant impact on the environment. Issuance
of this amendment is not a major federal action significantly
affecting the gquality of the human environment.

The design of this project is consistent with the
engineering standards governing dam safety. The project will be
safe if constructed, operated and maintained in accordance with
the requirements of this order. 3Analysis of related issues is
provided in the Safety and Design Assessment (S&Da), also
attached to this order.

The Director, 0ffice of Hydropower Licensing, concludes that
the amendment of the Smith Creek Project would not conflict with
any planned or authorized development and would be best adapted

3/ Forest plan-Idaho Panhandle National Forest, 1987, Forest
Service; Final environmental impact statement for the forest
plan-Idaho Panhandle National Feorest, 1987, Forest Service; Idaho
fisheries management plan, 1986, Idaho Department of Fish and
Game; Idaho water quality standards and wastewater treatment
requirements, 1985, Idaho Department of Health and Welfare; Idaho
ocutdoor recreation plan, 19583, Idahc Department of Parks and
Recreation; State water plan, 1986, Idaho Water Resources EBoard;
Columbia River basin fish and wildlife program, 1984, Northwest
Power Planning Council; Nerthwest conservation and electric pawer
plan, 1986, Northwest Power Planning Council; Columbia River
Basin fish and wildlife program, 1987, Northwest Power Planning
council; Protected areas amendments and response to comments,
1988, Northwest Power Planning Couneil.
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UNITED BTATES OF AMERICA )
FEDERAL ENERGY REGULATORY COMMIESION
Smith Falls Hydropower Project No. B8436-051+%

Idaho

ORDER APPROVING CONVEYANCE OF PROJECT LANDS AND WORKS

{ Issued December 28, 1989 )

On December 21, 1989, Smith Falls Hydropower, the licensee
for the Smith Creek Project, FERC No. 8436, filed an application
seeking Commission approval for conveyance of project lands and
works in order to obtain financing for the project. Under the
Financing Agreement and Facility and Site Lease, as amended,
Westinghouse will purchase the project works and lease the
project's lands from the licensee, and simultaneously will lease
the project works and sublease the project's land back to the
licensee. The application was made pursuant to article 5 of the
license.,

- A review of the application and the sales agreement
indicates that the licensee has retained sufficient rights for
all project purposes. Therefore, the conveyance of project lands
and works will be approved herein.

The Director orders:

(A) ' The conveyance of lands and project works, as described
in the application filed December 21, 1989, is approved.

(B) The licensee shall maintain all rights necessary for
project purposes and shall be able to obtain title to their
prospective project land and works prlor to the expiration of the
license. The licensee shall maintain, in any arrangement,
sufficient ownership and control of the project to enable the
Commission to carry out its regulatory responsibilities under the
Federal Power Act with respect to the project.

(C) This order is issued under authority delegated to the
Director. Section 385.1902 of the Commission's regulations
(18 C.F.R.) provides 30 days from the date of this order for an
appeal to the Commission of th% ction.

. Mark Robinson
Director, Division of Project
Compliance and Administration -




March 21, 1990

David B. Van Otten
699 East South Temple, Suite 220
Salt Lake City, UT 84102

RE: PERMITS 98-7612 AND 98-7650
Dear Mr. Van Otten:

The department has received the information you forwarded on March
1, 1990 in response to our request for an operation manual which
describes procedures and precautions to insure public safety and the
mainenance of the minimum streamflow.

The information which you provided does not describe the procedures
in the detail which the department had hoped for but the department does
not want to store and maintain a full copy of the six (6) large maruals
of operation referred to in your letter.

Assuming the complete manuals provide more detail to the operators
of the power project than shown in the exerpts you have provided, the
department will consider that the submittal is satisfactory.

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

¢: N. Region

1 o .
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SR




/.

FEg A LT
SMITH FALLS HYDROPOWER
) : ‘*:':’fr N

A
/' N

. . \é C N

March 1, 1980

Mr. Robkert G. Haynes

Idaho Dept. of Water Resources
1910 Northwest Blvd., Suite 210
Coeur d'Alene, Idaho 83814

MAR 6199

apartment ot Water ResoUrSs

RE: Smith Creek Hydro Project operations manual.

Dear Mr. Haynes: o

Pursuant to our phone conversation today we are sending you
the wportion of the operations manual which deals with Standard
Operating Procedures, Normal Operation and Erergency Operation.
This 1s to comply with the conditens of the Permits to
Eppropriate Water, #98-7612 and #98-7650 which yéug department
has issued to Smith Falls Hydropower. Please review these
procedures. As we discussed, vwe have six large manuals of.
operation which cover every aspect of the facilities coperations.
We believe that the above information is probably-sufficient to
meet your needs.

By this letter I am also asking Fred Mess of our Bonners
Ferry Office to keep vou apprised of the testing which is going
o at the site. 34 static pressure test of the penstock is
scheduled to comwence March 2nd. A I.25 times normal working
pressure test is scheduled to commence in about a week. This
will depernd on weather and ground conditions which affects the
preparation for this test. Once this test 15 completed, we
anticipate performance testing units 1 and 2 prior to Dbeing
declared ready for Commercial Operation on or about March 16th
through 19th. Fred will keep you advised of the exact date as
gvents progress so that you pay attend thess testing sessions at
vour discretion.

Thank vou for vour cooperation.
S$incerely,
SMITH FALLS HYDROPOWER

T
\ 5f?j?§;i/i&/ﬁiézz§5:

! ~David B. Van Otten

: Gary Spackman, IDWR, Boise

AIThy T

Farley Eskelson

699 East South Temhple, Suite 220 » Salt Lake City, Utah 84102 » (801) 363-7007



SMITH FALLS HYDROELECTRIC PROJECT

STANDARD OFPERATING PROCEDURES

Organizational Unit:

Smith Falls Hydroelectric
Bonners Ferry, Idaho

Scope of Operation:

intake strurture including (spiliway. Tmpooisacs o 0 =00 s o
gates, Ffish ladder, +fish s=scresnz, +1sh Evpasns novoh,
spillway windows) and associated ecurpmeEnt 2t o I
Fenstock airiwvac wvalwves, wvisual 1nspectich oFf GENSTOCH, -
powerhouse, sSwitchyard ioperation and 1nspectiung ., and
assotliated eguipment at the powerhouse. Froject Foadguways,
buildings and grounds,

A T

Headguarters location:

Emith Falls Hydroelectric
Fower fiouss
Miitg Marker Z1.5
Hestside Road
Copland, ldaho
Fhone Z08 — |
208 -

g

LR

&7-%301
Fa—-C744

kB
1

t

Smith Falls Hydroelectric
Business Uffice Bonners Ferry
F Box 3100 113 Eisenhower
Bonners Ferry, l1daho 83805

- Fhone 208 - 2&7-7511
Fax 208 — 2&67-7512

Smith Falis Hydroelectric

Corporate Offices o s

429 East South Temple, Suite 220 ' B ?:HHEB
Salt fLake City, Utah 84102 T

Fhone BO1 — 363~7007 5 1991
Fax 801 - 363-5661

Staffing and Organization:

i
‘The project operation and maintenance subsection is headed *

by Chief of Operations with Chief Flant Operator and one
part time plant operator. The Chief Plant Operator is with
in phone contact of the plant at all +times. When off duty

I R PR T ook - s



the operator will wear a pager that will call when the plant
goes off line. The plant is automated to run during night
time hours. There will be an operator on site during
business hours 1including weekends and holidays. The
operators will be on call during off hours. The plant has a
antomatic dialer that will- contact opesrator on duty. The
dialer will be set up as fpllows:

1. Chief Flant Operator

2. Flant operator

3. Chief of Operations

4. Assistant Chiet of Operations

5. Corporate offices BHonners Ferry
a. Corporate offices S5alt Lake City
7. County Sheriff

Functional Responsibility

A. The Chief ot Dperafinns SUpervises, directs,
coordinates, schedules and performs =211 activities in
connection with project operation functions. He will
report to the Operations Committee. He writes all FERC

reports and sees that the plant is operating with in
the FERC license,

bE. The Chief Operator supervises, directs coordinates,
aschedules of all plant operators in connection with
project operation functions, routine maintenance,

inspection, lubrication, cleaning, painting, etc. of
all project farilities. He provides assistance to the
Chief of operations on all matters pertaining to
Froject operations and major maintenance, and calls
attention to operation or maintenance items which are
beyond the ability of the regular operating force. He
also assurez that all labor and material charges are
allocated to the proper account, all overtime approved,

and that all expenditures have been properly
authorized.

c. Functional responsibilities which are re-delegated to
the operators or maintenance personnel, and for which

the Chief Operator has the respaonsibility, include the
follawing:

(1Y The proper operation, inspection and care of all
powerhouse, diversion, impoundment, penstock and
project auxitliaries.

{2} Execution of switching, inspection and operating
functions +for powerhouse and gwitghyard ar
auxiliary equipment. L

-

i
i

reguired Fisheries Flows including Flu &ﬁﬁ@

i S g

ey &
{2} Proper operations of water spillinqgagr mini ma
s




{4

(77

Maintenance of project roadways and wmobil
equipment.

In absence of Chief Operator, The operator on duty
is in charge of 1 through 4 .

There will be part time assistance in cleaning and

maintaining +ish SCreens, trash rack, and
diversion activities durina spring time high
flows.

Duwring time when trouble may occur such as +1loods,
storms or other causes, the Chisf 0Operator shall
see  that the project is adeguately staffed with
not less then two opersators available plus labor
as necessary. The Chieft Operator will contact the
Chief of Operations immedlately s that the
situation can be evaluated.



STANDARD OPERAT iNG PROCEDURES

1. Normal Operation

A.

Buties of the Flant Operator will revolve around a day—
to—-day checklist to wverity satety and efficient
operation as well as a scthedule of maintenance as
determined by the Chief of Operations. The day—to—davy
checklist will include wvisual observation of diversion
structure, penstock, powerhouse, switchyard and all
tacilities assoriated with the project. Me will fill
outt a Daily Operation Report (DOR) and keep a daily log
ot operations. Both the DOR and daily log will be kept
in the office at the pltant.

More specific routine Dpe?ations of the power plant and
transmission facilities are as follows:

1. Flan and control power generation and regulation.
This will include maintenance at all times of the
minimum reguired Fisheries Flows required by aill
gqovernmental agencies. HRead the USG5 gage down
stream daily to insure minimum bypass flow.

2. Monitor all wmachinery in the plant to include but
not limited to turbines, generators, lube-ocil
systems, hydraulic systems, lube-nil heating
systems, building heating and air conditioning
systems, switchgear, +fish screens, trash racks,
telecommunications equipment, stream +{low gages
and other eguipment to be sure that they are all
functioning properly and safely.

1

Prepare reports, 1logs, records of electrical
production and a record of any maintenance items.
The DOR will provide the format for such

information. This information will include daily
summaries pf electrical production in kwh and peak
M o average production, temperature and

precipitation records. Record names and addresses
of any wvisitors, including governmental agencies
and other personnel which may be on hand to repair
equipment, ciean equipment on site. The DOR will
be copied and forwarded to Chiet of Operations on
a weekly basis. The original DOR will be on file
at the office of the plant.

4. Communicate with ENEB,'BPQ, and*ﬁtiﬁ;qgmg regular
basis on all operational matters whiigh? ect
power production and which may impa ﬁ:eir
systems.

- AUG 09 1999
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5. Feep the powerhouse and diversion structure clean
and presentahle.

&. Ensure the safety of maintenance personnel. To
train additional labors in their duties of
operations to insure both plant and human safety.

7. Be responsible to secure and lock the powerhouse,

and diversion building, and switchyard when not
occupied by personnel.

8. Maintain the grounds and arrange for the removal
of garbage. In the event ©il is changed in the
inbe—-o0il system or the hydraulic units, *the Chief
plant operator will ensure the environmentally
safe removal of the il containers from the site.

9. Review and verify time sheets of assistant plant
operators, and other maintenance personnel to be
forwarded to Chief of Operations for payment.

10. To conduct tours and inspections of agency
personnel and others which the Chief of Operations
and Owner may approve (VIF'S). Tours of the plant

and 1ts operations will onlyvy be to those whom the
Chief of DOperations approves.

Emergency Operation

&.

In emergencies involving danger o 1ife or property,
the plant operator on duty will immediately contact the
Chiet FPlant Uperator who will immediately contact the
Chief of Operations giving him all details available,
the plant operator on duty will take immediate local
control, 1f necessary for safetyv. With the help of the
Ehief FPlant Uperstor and the Chief of Operations will

assist the plant operator on duty of what ever action
will need to be taken.

More specific emergencies and there procedures are
described as follows:

i. Emergency shut down of plant. If there is a need
to shut down the plant due to safety of the plant
or lite, the plant operator will switeh the main
breaker to trip which will trip the turbines and
generators off line.

tJ

. Emergency evacuation of pan £Dt--n‘ 1+ there is a
neaed to evacuate the pené%ack of #ter due to
safety of the plant or life, théwﬁgé F operator
will shut down the turbineg eneraturs in a
emergency ghut down as describ &5&5 The plant

Lo
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operator will go to the diversion and shut the

knife gate. After closure of knife gate the
operator will inspect the air vent to insure that
it is Afree of irce. The operator will drain the

penstock by means of opening one needle valve on
one pf the big turbines.

The plant is equipped with a pressure transducer
that will sense a sudden loss of pressure which

will in turn shut the knife gate automatically.
This 1s incase of a penstock rupture.

Emergency shut down of power from Smith Falls
substation above the plant to the plant. I+ there
is a need to  shut down  the pawer into the plant
from the substation due to satety of the plant or
life, the plant operator will shut down the
turbines and generators as indicated in No. 1 then
trip the breaker for the substation located on the
front panel of the switchgear.

Emergency shut down of power through the Smith
Falls transmission line. If there is a need to
shut down the power through the transmission line
from BFA's swubstation at Bonners fFerrv  to the
substation located at the plant oue o safsty of
the plant or life, the plant owerator will contact
BFA's on call subststion cperator for tripping the
breaker.

Emergency dratining of impoundment at the
Crwer el on. I+ there 1s a need to drain the
impoundmznt at the diversion due to safety of the
plant or liife, the plant operator will go to the
diversion shut the knifse gate then open the four
48" sluice gates. The impoundment can oniy be
drained 1+ the amcunt of water going out  of the
sluice gates 1s aure  then the water coming into
the head of the diversion. In the spring time in
high flows the diversion impoundment can not be
drained.

Any other emergency other than what waz listed
will be evaluated at the time by the Chief Flant
Bperatar and the Chief of Operations.

e
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SMITH FALLS HYDROPOWER

TRY
Mr. Gary Spackman, Manager

February 5, 19 9 1§%’TW
AT
Water Rights Permit Section

State of Tdaho FEB 171990
Department of Water Resources

1301 North Orchard St., Statehouse Mail

Boise, ID 83720 Department -~ """+ Dasources

RE: Smith Falls Hydropower
Permits to Apropriate Water, #98-7612 and #98-7650;
Condition Requiring Submittal of Operation Plan

Dear Mr, Spackman,

Pursuant to our phone conversation today, I am sending you
this letter to advise you of the Revised Schedule for placing the
Smith Falls Hydropower Plant "on line".

At this point we feel we will be ready for performance
testing during the week of February 12th through 1l6th, This may
extend also into the week of February 19th. However, we feel
that by the end of February, we will be on line with the Smith
Falls Hydropower Project.

One of the conditions of the water permits is to submit an
operations manual which would instruct an operator in the proper
procedures and precautions to insure public safety and
maintenance of the minimum stream flow, We anticipate submitting
this manual by the end of February. Previously, you had sent us
a letter dated December 14th which requested that the operations
manual be submitted within 60 days of that letter; however, this
was 1in response to our letter that indicated that we thought we
would be on line the first week in January. Due to construction
delays, this is not so. We are asking that the Department grant
us several weeks extension to the end of February to comply with
the provisions of the water permits., It is our wunderstanding
that this is ckay with the Department.

Thank you for your cooperation.
Sincerely,

SMITH FALLS ﬁiBEQBQWER
M//Z Lo

David B. Van Otten _u o

Y i
DBVO/ jp

cct  Robert Haynes AUG 09 199\
Gary May

d Moss . .
G%Eﬁtegyguﬁhs E%Ij}g{%lSulte 220 = Salt Lake City, Utah 84102 » (801) 363-7007



State of I(‘o
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
February 23, 1990 DIRECTOR

David Van Otten

Smiths Falls Hydropower
699 East South Temple
Suite 220

Salt Lake City, UT 84102

RE: Permits to Appropriate Water Nos. 98-7612 & 98-7650:
. Certification of Safety of the Smiths Falls Hydropower Plant

Dear Mr. Van Otten:
A condition of permits nos. 98-7612 and 98-7650 required:

The adequacy of the project designed to protect public and
employee safety during all phases of construction and
operation of the project shall be reviewed and certified by
a professional engineer licensed to practice in the state of
Idaho. A copy of the certification shall be filed with the.
Department. '

I requested this certification on October 17, 1989. 1In
response to my request, Ted S. Sorenson, P.E., sent me a letter
on October 23, 1989, which certified that the project design was
adequate to protect public and employee safety.

The letter from Ted Sorenson satisfies the condition of
permits nos. 98-7612 and 98-7650.

Respectfully,
Shosde Cuntes

GARY SPACKMAN, Manager
Water Right Permits Section

GS:js

cc. Ted Sorenson
Northern Region

AUG 09 1931
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State of QIO .
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS

GOVERNOR

December 14, 1989 R. KEITH HIGGINSON
DIRECTOR

David B. Van Otten

Smith Falls Hydropower

699 East South Temple, Suite 220
Salt Lake City, UT 84102

RE: Permits to Appropriate Water No, 98-7612 and 98-7650;
Condition Requiring Submittal of Operation Plan

Dear Mr. Van Otten:

I have reviewed the letter which you submitted on November
28, 1989, which discusses plans of Smith Falls Hydropower to
begin operations. The information helped me understand what is
planned.

The condition on the permits requiring submittal of an
operation plan contemplated the submittal of an operation manual
which would instruct an operator in the proper procedures and
precautions to insure public safety and maintenance of the
minimum streamflow.

The Department feels that operation instructions are
necessary to insure safety and bypass flows. Please submit a
copy of the operations manual within sixty (60) days of the date
of this letter.

Please also inform Robert Haynes our Northern Regional
Manager, 1910 NW Boulevard, Suite 210, Coeur d'Alene, Idaho,
83814, telephone number 765-4639, of the operation start up plan
for December 30, 1989, He may desire to attend. I also suggest
that you keep him informed of the meeting schedules for the
operating committee. Bob may want to be apprised of the
proceedings.

Sincerely,

O

GARY SPACKMAN, Manager
Water Right Permits Section

G5:js

gc. Northern Region - Robert Haynes AUG {}9193‘

(G tapamrnr "



SMITH FALL

DEC

rRe*stmﬂﬁas

Department of Wate!

November 28, 1989

Mr. Gary Spackman., Manager, Permits Section
Idaheo Department of Water Resources

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

RE: Smith Creek Hydroelectric Project, FERC #8436,
Compliance with Water Permits Nos. 98-7612 & 38-7450.

Lear Mr. Spackman:

As 8 condition to cur Water Permits referenced sbove we are
required to provide certain proof of compliance as well as data
for the deparitment to review. This letter will address
compliance issues.

We are required to provide proof of construction of works
and application of water to beneficial use prior to Feb. 1, 1993,
Will photographs of the completed plent and inspection of the
project by your Northern Region representative, Robert 6. Haynes,
be sufficient to meet this requirement? Previously, Sorenson
Engineering submitted plans for Phase I and Phase II on October
3, 1989, t¢ vyou for review.

The U.5.6.5. has installed & water flow gage approximately

B0 to 100 feeft downstream of the diversion dam. This has besn
equipped with 2 measuring device to continuousiy measure and
record the bypass flow rate below the diversion dam. In

addition, Smith Falls Hydropower has added & Stevens mohitor
which will slectronically record the stream flows on & computer
chip which can be downloaded onte a floppy disc periodically,
Either this electronic record or the record kept by the U.5.6.5.
can he forwarded to IDWR periodically. Please advise us as to
your preference.

We believe that paragraph L.m. has previously been complied
with &s Sorenson Enginesring forwarded a letter to vyou regarding
the design of the project to protect the public and emplovee
safety during all phases of construstion and operation. If  we
need to provide any further information to comply with paragraph
1.m., please advise.

Paragraph l.o. requires that the permit holder shall provide:~
an operation plan to the department for review and approval prior
to opsrating the hydropower facility. We desire to come on line

699 East South Temple, Suite 220 « Salt Lake City, Utah 84102 « (801) 363-7007
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noe later than December 30, 1989% (weather permitting). Therefore,
please accept this letter as notice of such date. We belisve the
information provided din the following paragraphs will be
sufficient to meet the requirements of parsgraph 1.o0. However,
if more information is desired, please let us know duickly so we
can provide the information you need quickly and obtain your
permission to start operations December 30, 198%. The following
is provided:

1. The Federal Energy Regulatory Commission required us to
file & Ramping Rate Plan which restricts how gquickly we can take
water or reject water from our diversion Jorks so that any
fisherman downstream will not be hit with a sudden rise in water.
Conversely, it precludes us from suddenly taking water from the

stream and leaving fish high and dry on the rocks, 4 copy of
this plan is enclosed for yvour review. It hes previously been
approved by the FERC. However, the final stage:discharge

relationship showing flows in cfs per water elevation in the
river must still be completsd by U.5.6.5. who has already
installed their gage and will be performing this monitoring and
calibration during December.

2. The IDWR may be interested to know that our Power
Sales Agresment with the Eugene Water and Electric Board requires
the establishment of an Operating Committee which will meet every
gix months to review past cperations and maintenance and to plan
operations and maintenance for the next six months. Public and
employee safety 1is one of the agenda items for this Opersting
Committee. Scheduled Maintenance and any repairs or additions to
the Project will be plannsd by the committee. it will operate
within the framework of Prudent Electrical Practices.

3. The diversion dam intake works is covered with a steel
building to keep the public away from six rotating fish drun
screens which are 12’ in lendgth and 6’ in diameter each. In

addition, & trash rack is &lso installed to keep peoples fron
getting inte thes penstock. Approach velocity to the covered fish
screens has been reduced to 1 fool per second. Although we
cannot keep people out of the diversion pond (U.S.F.%. will not
gllow 2 fence}, @ log boom and a brest wall should keep them away
from the intake works unless an individual desires to be reckless.

4, MWater diverted at the Diversion Dam will be returned via
the tailrace at the powerhouse back to Smith Creek about 50 feet
prior to the lip of Smith Falls. The Permittee, Smith Falls
Hydropower, has gone to great lengths to not only save the water
fail but to preserve the majestic trees on both sides of the
falls in such a way as to minimize visual impacts to the
observers from the highway bridge. .




5. $ince the Diversion Dam has a slot cut into 1t teo
maintain a minimum instream flow of 27 cfs, there should always
be 27 cfs going over Smith Falls, unless natural conditions
provide less than 27 cfs. These are items which can be reviewed
by Robert 6. Haynes upon & visual inspection.

6. Bouvier Hydropower, Inc., thes supplier of our turbines,
generators, and switchgear, have provided us with five manuals of
cperations data. In addition, Sorenson Enginsering is supplying
us with & manual for the hydrological operation of the plant. In
general termns, we will only operate the plant when we have at
least 30 to 31 cfs of water in the creek at the Diversion Dam (27
¢fs instream flow plus 3 to 4 cofs we can divert to make power
with Unit #3). As water flows increase we will gradually take in
more water into the penstock through the intake portion of the
Diversion Dam. Once we have reached 17 cfs, we will phase out
unit 3 (a very small turbine/generator of 2.15 MW capacity} and
start bringing on Unit 1 (rated at 18 MW capacity). Unit 1 will
typically operate from 17 cfs up to 174 cfs of flow. However, it
is likely that we will bring on Unit 2 (the twin to Unit 1} at
about 150 ¢fe of flow to obtain better efficiencies. Both Units
1 and 2 will operate up to a maximum flow of 348 cfs. At 349 cfs
Unit 3 will be brought back on line to increase the capacity to
approximately 365 to 367 cfs (depending upon flow losses within

the penstock]. As wabter flows in Smith Creek subside, the
generating Units will be graduslly backed off in the reverse
order that they came on line. This will &1l be in accordance

with the Ramping Rate Plan as attached hereto.

7. The Project is equipped with full protective eguipment.
The switchyard has sufficient breaker and protective devices to
protect the praject which in turn reduces danger to pecople. The
risk of injury to people cannot be reduced to zero in any power
plant. However, much effort has been made to provide automatic
shutdown devices in the plant itself, A loss of power due to a
lightning strike or other cause will automatically shut down thea
plant.

8. Mechanical safefy devices have also been installed. A
knife gate at the Diversion Dam can be used to keep water out of
the penstock for maintenance reasons or for protection of &

penstock in imminent danger. Turbines are equipped with
Deflectors which will take a turbinefgenerator unit off line
while still azllowing water to fiow through the penstock. This
allows us to adhere to our Ramping Rate Plan. Generation Units

can be brought back on line through adjustment of the deflectors.
Turbine nozzles are restricted through a very small hydraulic
orifice from closing too rapidly and creating & ‘water hammer”
effect in the penstoclk. This precludes such a problem 'whichu;_i
would be & serious hazard to human life.

AU 9 5
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9. The Operating Committee is meeting November 30, 1989 at
the Kootenai River Inn, Bonners Ferry, Idaho to establish its
operations procedures and guidelines. If the IDWR has any
particular concerns it would like addressed, it is welcome to
provide the same in written comments. We will have & final
meeting during December to establish final operations procedures
and guidelines.

As paragraph l.0. requires us to sesk the IDWR’s review and
approval of an operation plan prior to operation of the
hydropower facllity on December 30, 1989, please accept this
letter as our effort to comply with this condition. If further
information is needed, please feel free to contact Dave Van Otten
at (801) 363-6111 or Fred Moss at (208) 267-7511.

We have appreciated the efforts of IDWR to work with us in
the past. We desire to return the favor by complving fully with
the permits the IDWR has issued,

Singcerely,

SMITH FALLS HYDROFR R

LD g

David B. Van Otten

cc: Robert 6. Havynes, IDWR Northern Region
Sary E. May
R. Fred Moss
£. Farley Eskelson
Ted Sorenson, Sorenson Engineering
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SMITH CREEK HYDROELECTRIC PROJECT
FERC #3436

ARTICLE 507
RAMPING RATES

In accordance with the requirements of license Article 407 of the Smith
Creek Hydroelectric Project {FERC No. 3436) the following plan has been
developed.

This plan was developed in consultation with the Idaho Department of Fish
and Game (IDFG) and the U.S. Fish and Wildlife Service (FWS) to set
limits on the maximum rate of change in the river flow (the ramping rate)
needed to protect the fish and wildlife resources in Smith Creek. After
consultation with the agencies it was determined that ramping rates for
both increases and decreases in channel flows are to be set at no greater
than one vertical foot per hour, This rate will be slow enough to insure
that juvenile fish and invertebrates are not stranded and is sufficient to
minimize impacts to fish and invertebrates. This rate will be
incorporated into a staff gage/discharge relationship to insure that the
one foot per hour rate is not exceeded at varying flows. This ramping
rate will apply to all flow fluctuations under the control of the operator.
This includes watering and dewatering of the penstock, [ocal changes as
they relate to turbine use, sediment transport, screen cleaning,
maintenance operations, etc. A continuous flow monitor will be installed
below the point of diversion as a part of the project and will be available
for inspection by all agency personnel.
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- : UNITED STATES OF AMERICA
' FEDERAL ENERGY REGULATCRY COMMISSIORN

*Idaho Natural Energy, Inc | - Project No. 8436-005
_’ _ ‘ Tdaho

- : ORDER APPROVING IN PART AND MODIFYING IN PART
- A RAMPING RATE PLAN

{Issued June 20, 1388}

Oon Januaryv 11, 1988, Idaho Natural Energy, Inc. (licensee),
filed a ramping rate plan, pursuant to article 407 of the license
issued on April 10, 1987, for the Smith Creek Hydroelectric
Project. In addition to limiting the vertical change in creek
depth to one foot per hour, the plan contains provisions to
develop a stage:discharge relationship, and to install a meonitor
te continuously measure flows in the ¢reek. These provisions
were recommended by the Idaho Department of Fish and Game, in a
letter dated October 27, 1987.

The licensee's one~foot-per-hour change in depth should
effectively prevent the stranding of f£ish and invertebrates
during project operation. However, because the licensee's plan
did not contain a schedule for developing the stage:discharge
relationship, nor installing the flow monitor necessary to
measure the ramping rate, modification of the licensee's plan is
needed. To ensure that this proposed ramping rate is monitered
throughout project operaticon, the licensee must develop the
stage:discharge relationship and install the flow monitor prior
to commencing project cperation.

The Director orders:

{A) The ramping rate plan filed by the licensee on
January 11, 1988, as modified in paragraph B, is approved.

{B) Prior to the start of project operation, the licensee
shall develop the stage:discharge relationship and install the
monitor to continupusly monitor flow that are part of the
January 11, 1988 plan.

fC) This order is issued under authority delegated te the
Director and is final unless appealed to the Commissicn under
Rule 1902 within 30 days from the date of this order.

; Jﬂ//

J., Mark Robinson €5

Director, Divisicn of Préject

Compliance and Admigfiimteacion
VD]

DC-A-5



&ENS ON ENGINEERING .

COMSULTING ENGINEER
550 LINDEN DRIVE
IDAHO FALLS, IDAHOQ 83401
208-522-8069
TAX 208-522-8223

October 23, 1989

G 0oTo6 1088
Gary Spackman

Manager
. . . o rees
Water Rights Permit Section DﬂﬁnmmnﬁWML”m“m

Department of Water Resources

Statehouse Mail

1301 MNorth Orchard - T
Boise, ID 834820 .

RE: SMITH FALLS HYDROPOWER PLANS, PERMITS #98-716, 98-7612 AND
98-7650

Dear Mr. Spackman:

Pursuant to your letter of October 17, 1989, to Mr. David Van
Otten, this letter is written to certify the adequacy of the
project design to protect public and employee safety during
construetion operation phases of the project.

This concern was paramount during design and will be throughout
construction.

Trusting this to be of value;

Very truly vy
/‘f‘-—-—m

Ted S. Sorenaon, P.E,
Projeect Engineer

TSS:mbk

ce:r David Van Otten




October 17, 1989

Smith Falls Hydropower
Attn: David B, Van Otten
699 E, 5. Temple, Suite 220
Salt Lake City, UT 84102

RE: SMITH FALLS HYDROPOWER PLANS - PERMITS 98-7612 AND 98-7650
Dear Mr. Van Otten: |

The department has received the plans forwarded to the department by
Ted Sorenson in connection with the above referenced project. We
appreciate receiving the plan but wish to point out there appears to be
some misunderstanding of what is needed. More specifically, the
conditions of approval for the permits include the following condition:

"The adequacy of the project design to protect public and
employee safety during all phases of construction and
operation of the project shall be reviewed and certified by
a professional engineer licensed to practice in the state
of Idaho. A copy of the certification shall be filed with
the department.”

Your engineer is the proper party to certify the adequacy of the
project design to protect public and employee safety during construction
and operation phases of the project as required by this condition. The
certification then needs to be filed with the department.

If you have questions, please feel free to contact the department.

Sincerely,

(GARY SPACKMAN, Manager
W.R. Permits Sec.

c: IDWR - N. Region
Ted Sorenson



@ r:=vson encineErRINGED

CONSULTING ENGINEER
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401
208-522-8069
FAX 208-522-8223

October 3, 1989

Gary Spackman

Manager, Water Rights Permit Section
Tdaho Department of Water Resources
Statehouse Mail

1301 Worth Orchard

Bolse, ID 83720

RE: SMITH FALLS HYDROPOWER PERMIT #'S 98-7612 AND 98-7650

Dear Mr. Spackman:

Pursuant to instructions from Mr. David Van Otten, enclosed is a
copy of the plans for Phase I and Phase I of the Smith Falls
Hydropower project. Pursuant to your verbal instructions, the

specifications are not included.

These plans are sent pursuant to .your letter of October 2, 1989,

Very truly yours,

L s

Ted S. Sorenson, P.E.
Project Engineer

TSS:mbk

ec: Dave Van Otten
E. Farley Eskelson

JRS




SMITH FALLS HYDROPOWER

NG

September 249, 1989

Mr. Norman C. Youhg ;

state of ldsho - | 06702 198%
Department of Water Resources
13031 North Orchard Street
Statehouse Mail

Boise, Ideho 83720

Dejpaitieht of Water Resouvoes

RE : Assignment of Water Permits 98-7612 and %8-7650 and
attached letter from Carl Barton, Atty.

Dear Norm:

Carl indicated that he couldn’t get your FAX machine to
accept his complete letter. Therefore, 1 am FAXing it to vyou
from my machine with a copy to follow by maill.

I have advisad Ted Sorenson of Screnson Engineering to send
you @A certified set of Plans and Specifications on the Smith
Creek Hydro FProject. He will also include you on the mailing
list and the agenda for the next Engineers/Agency/Contractors
meeting to be held on Qctober 26th at 10:00 A.M. at the site,

Thank you for your help and cooperation.

Sincerely,

avid B. Van Otten

cc: Carl H. Barton
Gary E. May
R, Fred Moss
Ted Sorenson

.. ¥
" F
1

-,

— 4
699 East South Temple, Suite 220 » Salt Lake City, Utah 84102 = (801) 3637007



State of 1‘1‘0 - | (..
DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITIT HIGGINSON
DIRECTOR

October 2, 1989

Smith Falls Hydropower
Attn: David B. Van Otten
699 E. 5. Temple, Suite 220
Salt lLake City, UT 84102

RE: Assignment & Encumbrance of Permit Nos, 98-7612 & 98-7650
Dear Mr. Van Otten:

The Department of Water Resources has reviewed the assignment and security
documents related to Permit Nos. 98-7612 and 98-7650 (the permits). We
find that the permits have been assigned to Smith Falls Hydropower.

Voluminous security documents expressly grant a security interest in Permit
No. 98-7612 to Chicago Title Insurance Company and Westinghouse Credit
Corporation. The documents also appear to encumber Permit No. 98-7650
although Permit 98-7650 is not specifically identified by number in the
security documents. :

The assignee, the secured parties and other parties to the transaction have
submitted sufficient proof of authority to do business in the state of
Idaho.

Pursuant to Idaho Code §42-207, the Department finds that Permit Nos.
98-7612 and 98-7650 have been assigned and encumbered in good faith, and
not for speculation or delay. The transactions appear to be for the
purpose of securing adequate financing for the project.

The Department will change its records to reflect that Smith Falls
Hydropower is the owner of the permits. Notice will be posted in the file
that Chicago Title and Westinghouse are secured parties.

The Department cannot guarantee that the secured parties will always be
timely notified of matters pertaining to the permits. Furthermore, the
Department may not be able to grant a time to cure defaults by the owner of
record. If a dispute arises in the future regarding ownership, the secured
parties must submit proof of ownership prior ‘§be1ng ;ecognlzed as the
owner. ;

Ay
AUG 09 195,
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Smith Falls Hydropower
October 2, 1989
Page 2

Conditions attached toc the permits expressed concern about construction and
operation safety, A condition regquired certification of public and
employee safety by a professional engineer licensed to practice in the
state of Idaho. The condition contemplated the review of plans and
specification and certification prior to or simultaneous with construction.
The Department understands that construction is now at least partially
complete, but the public and employee safety of the project has not yet
been verified.

This letter is a request for compliance with the condition. If an adequate
response is not received within thirty (30) days, the Department will act
to impose a bond or perhaps remove the permits from its records.

May I remind you that the safety of operating procedures must be reviewed
and confirmed similarly.

Respectfully,

GARY SPACKMAN, Managet
Water Right Permits Section

G3S:scC

cc:  Carl Batton, Esq.
Northern Region
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F. 5. PRIMCE (RETIRED)
ROBERT M. YEATES
CAVID 5. GELDZAHLER
DENIS R. MORRILL
JON C, HEATON

JOHN P, ASHTON
RONALD F. SYSAK
RICHARD L, BLANCK
JOHM M, BRADLEY

O JAY GAMBLE
STEVEN L. TAYLORM
CORDGON STRACHAN
C. CRAIG LILJENOUIST
ANITA TORTI MOSELEY
J. RANDALL CALL

PRINCE, YEATES & GELDZAHLER

JAMES A, BOEVERS
ROMNALD E. NEHRING
DAVID K. BROADBENT
J. SCOTT LUNDBERG
THOMAS J, ERBIN
PAUL 0. TOSCANO
SAMUEL ALBA

ERIK STRINCBERG
ACBERT G. WING

GAIL 8, REICH

BRIAN S. KING

GARY R. THORUP
CARL W, BARTCN
THOMAS M. MELTON
GREGORY E, LINDLEYY

SALT LAKE CITY, UTAH 8
TELEPHONE {BOI) S24-100

LAWYERS
CITY CENTRE I, SUITE 200C
175 EAST FOURTH SOUTH

i
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PARK CITY QFFICE

MAIN STREET

@Eﬁwmﬁﬁa AT Saoeo

F 801} 8497440

o‘F COUNSEL
LYLE M. WaRD

TELECOPIER
{a0Q1) 524-1099

JOHN S. CHINDLLUND
wWILLIAM A. MEADERS, JR., DON R. SCHOW

tment of Water Resourcss

M, DAVID ECKERSLEY Dapar

September 29, 1989

GEQFFREY W, MANGLUM SALLY BUCK MSMINIMEE

1 ADMITTED IN TEXAS ONLY

JOSEPH A, wALKOWSHKI$

} REGISTERED PATENT ATTORNEY

TELECOPIED TO (208) 327-7B66

Mr. Norman C. Young /L%;7

State of Idaho

Department of Water Resources
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

Re: Assignment of Water Permits 98-7612 and 98-7650
Dear Mr. Young:

Thank you for your letter of today's date., Dave Van
Otten has reguested that I respond to you directly.

As I read your letter, you have a concern about who
will bear ultimate financial responsibility for the Smith Creek
Project {(the "Project"™) and who would shoulder any damages or
liability arising in connection with the Project. Under Utah
law, the partners of a general partnership are jointly and
severally liable for the debts and liabilities of the
partnership. In this case, the three corporate general
partners of Smith Falls Hydropower (the "Partnership") are
jointly and severally liable for the debts and liabilities of
the Partnership in connection with the Project. The
Westinghouse financing documents are not intended to and do not
alter this relationship or these responsibilities.

I hope this letter provides you Wlth the information

23 :
PRI




.%amcs, YEATES & GELDZAHLER .

State of Idaho
September 29, 1989
Page 2

you need. Thank you for your cooperation in assigning the
above~referenced water permits. Should you have any questions,
please call me collect.

Sincerely,
PRINCE, YEATES & GELDZAHLER

(ol . Bcfon

Carl W, Barton

3277D
092989

M09 1991



State of 1‘10 ’

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

September 29, 1989

Carl W. Barton, Esq.

City Centre I, Suite S00
175 East 4TH South

Salt Lake City, Utah 84111

Re: Assignment of Permits 98-7612 and 98-7650

Deat Mr. Barton:

The Department of Water Resources has been evaluating the
requested assignment of the above referenced permits to Smith
Creek Hydro, a Utah created general partnership. The general
partners are various corporations. Financing of the project
involves Westinghouse Financing Corporation and Chicago Title

Company, which are given various security agreements in the
project.

Because of the involvement of the corporations in the
complex financing and security arrangements, it is not clear who
will be responsible for failure to comply with permit conditions
or which entities are accepting financial responsibility for
failure of the project or other damages resulting from
construction and operation of the project.

Please provide a letter describing the legal arrangement
that addresses these matters.

Sincerely yours,

sl

NORMAN C. YOUN
Administrator

NCY:dc

cc: Dave Van Otten

-
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State of Idaho
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Department of Water Resources

ASSIGNMENT OF PERMIT

1. _lDAvO ,MMLBLEE;:;,NL hereby as’sign to SMQ}{‘PA{L& HYDRopower

of £SO {iNoEM DRAVE , ipAHD FAUS, [DAHD R3Y0!

ress

A1} my right, title, and interest in and to Permit No. 48 - 1650
to appropriate the public waters of the State of Idaho.

X e e

The following described portion of my right, title, and interest in and
to Permit No. ‘to appropriate the public waters of the T

St. ate of Id ﬂho .

{Describe that portion of the permit being assigned by listing the acreage Co
within each 40 acre subdivision, the point of diversion and the amount of o
water in cubic feet per second for direct diversion, or acre feet for storage) - f

Made this 25 day of_f)’_'EE‘EMBﬂ.. _&Jﬁ:_&ﬂ . o

TR \_M
/ﬁgﬂ?{(’gﬁr L BUERGR (ML

AR Y, Viee (e T

Spouse of Permit Holder

State of idaho

County of __ Roundaey )
On this 25 day of S epTembie . 1o %9 , personally

appeared before me the signer(s) of the above instrument, who duly acknbwledged
to me that he (she} (they) executed the same,

 dhelley A % _
5 e al Hotar Pub1ic r951ding

My comm1ssion exp1re5.
-5 ..
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SMITH IALLS llYDROl’OWLR

Bonners Ferry Office —— .
P.O. Box 3188 - 113 Eisenhower Phone {288) 267-7511

Bonners Ferry ID 8388606

FACSIMILE TRANSMITTAL COVER SHEET

Perron Sending 625¢2V'/L4%A/ S
Project NamejSubJeetgwlﬂH Qw 7@_&- ﬁ c?g")&)SO

FAX Number (288) 267-7512

Company Nam'{D&kﬁD_Il@I Jﬂ&&?@um
Addreasgee - Location Es AN
, Data
Attention :'M:Ev S@P&KMW
FAX Number | - 15’3' B27- 1806

Number of pages including cover gheet Eg

MESSAGE_ I\/\E S{Dm‘HMAMj TS FAY ConTRMS
A _Copy of s Assiaiimant. oF Peemr e
Pt # 9¢- 7@5@ AND b Gopy of Serteule V.
Lo HAVE | THE  ORIGINAL ASSIanMENT _Froka AND
e SENT (T M THE Fedular VAL TD you .
1. BELBE THKT  THERE AR THE (AST 2 [TEMS
oYU MEEDEd (M. ORLER. TO ASSIGN WATER PeeMi
_98-26l2 AND G§-7650 TD SMITH FALS HIDROPSWER, .
[+ | Cad Be D%‘ FURTMER ASSISTANLE | Prenee CALL.
Me i BoMMNERS %:EEZ}/ 1D. 2695 ch}vﬁj‘
THRNKE | stsuoa bl LiDon
USRS é: fg ES
| 1 AUGOQ}g‘g;

699 East South Temple, Suite 220 » Salt Lake Clty, Utah 84102 # (801) 363-7007

» -
Ay L,

4
L
iy,
s 3, .
— .
R

A 1)
e f.--'v.v;;,,_,*
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@ SCHEDULE v

A, PERMITS

1. cgllectioh Agreement No. 1 between Idaho Natural Energy,
Inc. and Tdaho Panhandle National Forest, USDA-Forest

- Service, dated February 23, 1989,

2. License issued by Federal Energy Regulatory Commiggion,
Project No. 8436-001 ({Agency approval to trangfer
required).

3. Special Use Permit Jissuwed by Bonners Ferry Ranger
District Idaho Panhandle National Forest, dated May 12,
1988, for Smith Creek Hydroelectric Project (Agency’
approval to transfer requiredj).

4. Conditional Use Permit Issued by Boundary County
Commission, Dated September 1, 1987 {Agency approval to
4 tranafer reguired).

5. Army Corps 404 Permit issued by Department of the Army,
dated January &, 1988, No. 071-0YC-~4~003180.

6. Qualifying Status Permit o be issued by Federal Energy
Regulatory Commigsion, pursuant to Docket No. QF84-209-
001 {(agency approval t¢o transfer required).

B. WATER PERMITS

1. Water Rights Permits issued by the Department of Water
‘Resources, State of Idahg, Permit No. 8B-76l12 (Agency
approval to transfer required }.

2. Water Quality Permit issued by State of Idaho, dated
December 18, 1985 (Agency approval to transfer reguired).

3, Permit to Alter Stream issued by State of Idaho
Department of Water Rasources, dated March 22, 1988
(Agency approval to transfer required).
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Bonners Ferry Office “““
P.C. Box 3168 - 113 Eigenhower Phone (288) 287-7611
Bonners Ferry ID B3B&5 ' -

—

FACSIMiLE TRANSMITTAL COVER SHEET

Person Sending_ @2V M*\/
Projoect Name/Sub:}ea&M@}_Oﬂ@{ qg- ‘7@/7_ ,«,d,, ‘?gr‘?loSO

FAX Number (208) 267-7612

Company NamefDAO D, of KR Hspupce

Addressee ‘ Location KOISE
ate Attentiongpcﬁ\/ S@&KM&M
FAX Nnmher__l__f’ g?) 271860k _

Number of pages including cover sheet _;5__
MES SAGE MG S@kggm,ﬁ‘u} TS FAY . ConTRUINS
A Copy of an “ASSiGaimenT. r:ac‘ Permir _for.
Pe s n“#‘?z_.:z_&&o _AuD A Gopy oF Seraule V.
| HAVE  THE ofz @M&L ﬁﬁszagmmj:_&&_ AND
dawe  SeNT (ToMd THE EEsUlAr. ML TD you .
| BELeve ™ &T“.__ﬂfébg.--_&ﬁ_e_mﬁ LNST 2 (TS
OU . NEEDEd i ORDER. TD ASSIGN WateR PepME
982612 AND F8-76S0 TD  SMITH FPAULS HDROPSWER .
LF | Cag Be ’f;_ Furnier, AESISTAMCE Prense QAL
Me™ 1 BONUERS 4*6\22% (D, 208 - pr}‘r i N

THBNKS | e

T Ao

p——

1

L.

e
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State of Idahg
Department of Water Resources

ASSIGRMENT OF PERMIT

JDAHO NMALEM%{}_{_&, heraby aﬁsign to SMU’H‘FWL‘S. Bynﬁc}gomgg

of 850 [.iyoral DRIVE , 1MHD (DAHD Z34901 —

Address

A1 my right, title, and interest in and to Permit HNo. _g_‘ -7650)

to appropriate the public watars of the State of ldahe.

The follawing described portion of my right, title, and interest {in and
te Permit No, __ to appropriate the public waters of the

State of ldaho.

{Describe that portion of the permit being assigned by Yisting the acreage
“wWithin each 40 acre subdivision, the point of diversion and the amount of
water in cubic feet per second for direct diversion, or acre feet for storage)

Stﬁte of Idaho ]

County of Roun dﬁ,z._\.,L }

On this __ 25 day of _ SepTembie __» 19 389 . personally

appeared before me the signer(s) of the above instrument, who duly acknowledged
to me that he {she} (they) executed the same.

Dﬂ_@z@u e .@f

&@lﬁtarv Pub‘l‘lc residing at ~
i Bommers Feewy

My commission expires: AL(?O§37897
7ol - 95 —

seal

X
)

[LE——

- —

-y
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SCHEDULE ¥

PERMITS AND WATER PERMITS

PERMITS

1.

Collection Agreement No. 1 between Idaho Natural Energy,

Inc. and Idaho Panhandle National Forest, USDA-Forest
Service, dated February 23, 1989.

License issued by Federal Energy Regulatory Commission,
Project No. 8436-001 (Agency approval to transfer
regquiredy. ’

Speclal Use Permit issued by Bonners Ferry Ranger
District Idahe Panhandle National Forest, dated May 12,

1988, for Smith Creek Hydroelectric Prcject {Agency
approval to transfer reqguired),

Conditional Use Permit Issued by Boundary County
Commission, Dated Septemwber 1, 1987 (Agency approval to
transfer required). ,

Army Corps 404 Permit issued by Department of the Army,
dated January 6, 1988, No. 071-0YC~4-003180.

Qualifying Status Permit to be issued by Federal Energy
Regulatory Commission, pursuant to Docket No. QF84-209-
001 (Agency approval to transfer reguired).

WATER PERMITS

l‘

Water Rights Permits issued by the Department of Water
Resources, State of Idaho, Permit No. 98-76l1l2 {Agency
approval to transfer reguired ).

Water Quality Permit issued by State of Idaho, dated
December 18, 1985 (Agency approval to transfer required).

Permit to Alter Stream 1issued by 8tate of Idaho
Department of Water Resources, dated March 22, 1988
(Agerncy approval to transfer reguired).




State of i(’u ‘
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

August 22, 1989

Carl Barton, Attorney at Law
City Centre I, Suite 900

175 EFast 4th South

Salt Lake City, UT 84111

RE: Smith Creek Hydroelectric Project Request for Approval of
Assignment of Water Permits Nos. 98-7612 and 98-7650

Dear Mr. Barton:

I have reviewed the information which you sent to me again,
and the letter of transmittal that accompanied the information.
I will address each one of the documents as you referred to them
in your letter dated July 19, 1989.

Exhibit "A", Assignment from INE and Hydro-Flow Inc. to Smith
Falls Hydropower

Exhibit A appears to be an assignment agreement that is
identical to the assignment agreement submitted earlier. It is
dated May 26. Exhibits A and B of the document refer only to
permit no. 98-7612. Without further documentation, the
Department will only recognize the assignment to Smith Falls
Hydropower of permit no. 98-7612.

Exhibit "B", All Inclusive Mortgage in Favor of Westinghouse from
Smith Falls Hydropower

The definiticonsg in the mortgage agreement define "water
permits"™ as the permits identified in schedule no. V of the
financing agreement. A copy of the financing agreement was sent
to me, but a copy of schedule no. V was not included.

Exhibits "C" and "D"

The mortgage issued by Hydro-Flow is not necessary for
review, since Hydro-Flow has assigned its interest in the permits
to the partnership (assuming 98-7650 has been a551gned) In
addition, the facility lease is not necessary for feview at: the
present time except as it may refer to the water peimits T
generally.
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The two questions that I raised in my last letter still ,
remain unresoclved. When additional materials are submitted, I
ask that they be reviewed carefully and that discretion be
exercised to prevent submittal of excessive volume. While you
probably are unfamiliar with our requirements, I have had
difficulty interpreting the large number of documents I have

recelived.

Respectfully,

GARY SFACKMAN, Manager
Water Right Permits Section

GS:3is
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EXHIBIT K
IO THE

FINANCING
AGREEMENT

FACILITY AND SITE LEASE

Dated as of [B]

Between
WESTINGHOUSE CREDIT CORPORATICN,
Lessor,
and

SMITH FALLS HYDROPOWER,

Lessee

Hydroelectric Facility
Boundary County, Smith Creek, Idaho

Note: This Facility and Site Lease has been executed in two {2} counterparts

of which this is Counterpart Number _ . See Section 29 hereof for information
concerning the distinction between various counterparts heréof,

3323H
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FACILITY AND SITE LEASE

This FACILITY AND SITE LEASE dated as of May 25, 1989, 1s by and
between WESTINGHOUSE CREDIT CORPORATICON, a Delaware corporation ("Lessor"),
and SMITH FALLS HYDROPOWER, a Utah general partnership ("Lessee").

WITNESSETH:

Section 1. Definitions. The terms in Schedule I annexed hereto
shall have the meanings set forth therein for all purposes of this Lease and
shall be equally applicable to both the singular and the plural forms of the
terms therein defined. References in this Lease to Sections, Schedules.
Exhibits and c¢lauses, without further attribution, are intended to refer to
Sections, Schedules, Exhibits and clauses of this Lease.

Section 2. Lease of Leased Property. Subject to 2ll of the terms,
covenants and conditions of this Lease, Lessor hereby subleases all of its
leasehold interest under the Ground lLease in and to the Site and covering the
real property described in Schedule II and leases all of its interest in the
Facility (such interest of Lessor under the Ground Lease and in and to the
Facility is sometimes referred to herein as the "Leased Property") to Lessee,
and Lessee hereby leases all of Lessor's interest in and to the Facility and
subleases all of Lessor's leasehold interest in the Site under the Site Lease
from Lessor, all for the Rent and the Term hereinafter stipulated and upon the
terms and conditions herein set forth.

Section 3. Purchase and Lease. Subject to the conditions set forth
in Section 3(b) of the Financing Agreement, Lessor agrees on the First Lease
Closing Date to purchase the Facility {other than the Second Large Turbine)
from Lessee for an amount equal to the Initial Payment and lease the Site from
Lessee and lease the Leased Property to Lessee hereunder. Subject to the
conditions set forth in Section 3{c¢) of the Financing Agreement, Lessor agrees
on the Second Lease Closing Date to purchase the Second Large Turhine from
Lessee for an amount egqual to the Final Payment and lease the Second Large
Turbine to Lessee hereunder. The leasing on the First Lease Closing Date of
the Leased Property hereunder shall be conclusively evidenced by the execution
and delivery by Lessee to Lessor of a Certificate of Delivery and Acceptance.
substantially in the form of Appendix & and an Acknowledgment from Lessor in
the form attached thereto, which certificate and acknowledgment shall evidence
acceptance by Lessee and the delivery by Lessor of the portion of the Leased
Property described therein for all purposes hereof. The leasing on the Second
Lease Closing Date of the Second Large Turbine hereunder shall be conclusively
evidenced by the execution and delivery by Lessee to Lessor of a Certificate
of Delivery and Acceptance, substantially in the form of Appendix B and an
Acknowledgment from Lessor in the form attached thereto, which certifieate and

332340




acknowledgment shall evidence acceptance by Lessee and the delivery by Lessor
of the portion of the Leased Property described therein for all purposes
hereof. _

Section 4. Term of Lease.

(a) Generally. The term of this Lease shall commence on the First
Lease Cleosing Date and. subject to Lessee's renewal option as provided in
Section 6, shall end on the Expiration Date unless sooner terminated pursuant
te this Section 4 or Sections 11 or 18.

{(b) Termination. Lessee and Lessor acknowledge that Utility has
the right (the "Purchase Right") to purchase the Facility pursuant to the
Power Purchase Agreement as amended by the Agreement of Understanding. If
Utility exercises the Purchase Right, this Lease shall terminate as of the
Transfer Date upon the purchase by Utility of the Facility and the payment to
Lessor by Utility of the Purchase Price and the psyment to Lessor by Lessee of
(i) all accrued Basic Rent calculated on a pro rata basis due up to but not
including the Transfer Date, (ii) all accrued Excess Rent calculated on a pro
rata basis due up to but not including the Transfer Date and {iii) any unpaid
Supplemental Rent. If (A) the Purchase Right is exercised other than (1) upon
the occurrence of a Special Casualty Occurrence or ({2) after the termination
of this Lease by Lessor upon the occurrence of an Event of Default, and
{B) the Purchase Price actually paid by Utility for the Project is greater
than the Casualty Loss Value of the Facility as of the Transfer Date, then
Lessor shall pay Lessee on the Transfer Date a termination payment egqual to
forty percent (40%) of the difference. ("Transfer Date." "Purchase Price" and
"Project"” are used as defined in the Agreement of Understanding.)

Section 5. Payments of Rent.

{(a} Basic Rent. Lessee shall pay Basic Rent to Lessor on each Rent
Payment Date.

{b) Excess Rent. Lessee shall pay to Lessor as Excess Rent
("Bxcess Rent") on each KRent Payment Date an amount equal %o the amounts
specified on Schedule IV for the respective Rent Payment Date.

{c) Supplemental Rent. Lessee shall also pay. as Supplemental
Rent, any and all amounts, liabilities and obligations (other than Basic Rent
and Excesgs Rent) which Lessee assumes or agrees to pay hersunder to Lesgsor or
others, including, without limitation, the Casualty Payments, the Special
Casualty Payments and the indemnities provided for in Section 19, promptly as
the same shall become due and owing. If Lessee fails to pay any Supplemental
Rent, Lessor or its asgsigns shall have all rights, powers and remedies
provided for herein or by law or eguity or otherwise as in the case of
nonpayment of Basic Rent. Lessee shall also pay to Lessor on demand, as
Supplemental Rent, to the extent permitted by applicable law, interest at the
Default Rate on any part of any installment of Basic Rent, Excess Rent, any
Casualty Payment and any Special Casualty Payment not paid when due for the
period for which the same shall be overdue and on any other payment 'of
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Supplemental Rent not paid when demanded by Lessor for the period until the
same shall be paid.

(d) Obligation to Pay Rent. EFach payment of Rent shall be in
immediately awvailable funds. This Lease is a mnet 1lease and Lessee's
obligation to pay all Rent payable hereunder shall be absolute and
unconditional and shall not be affected by any circumstance, including,
without limitation: (i} any seteoff, counterclaim, recoupment, deduction,
defense or other right which Lessee may have against Lessor, any manufacturer
or any one else for any reason whatsoever; {ii) any defect in the title.
condition, design, operation, merchantability or fitness for use of any part
of the Facility: (iii) the existence of any Liens with respect to the Leased
Property, whether or not resulting from claims against Lessor not related to
the ownership of the Leased Property; (iv) subject to Sections 11(h} and
1ll(ec), any loss or destruction of, or damage to, any part of the Facility or
any interruption or cessation in the use or possession thereof for any reason
whatsoever and of whatever duration; (v) the invalidity or unenforceahility of
this Lease or any other infirmity therein or any lack of power or authority of
Lessor or Lessee to enter into this Lease: (vi) any insolvency. bankruptcy.
reorganization or similar proceeding by or against Lessee, any General
Partner, any Affiliate or Lessor: or (vii) any other circumstance, happening
or event whatsoever, whether or not similar to any of the foregoing. If for
any reason whatsosver this Lease shall be terminated in whole or in part by
operation of law or otherwise except as specifically provided herein, Lessee
nonetheless agrees to pay an amount egqual to each payment of Rent at the time
such payment would have become due and payable in accordance with the terms
hereof had this Lease not been terminated in whole or in part. Lessee hereby
waives, to the extent permitted by applicable law, any and all rights which it
may now have or which at any time hereafter may be conferred upon it, by
statute or otherwise, to terminate, cancel, guit or surrender this Lease,
except 1in accordance with the express terms hereof. Except as provided in
Section 3{g) hereof, each payment of Rent made by Lessee ghall be final, and
Lessee shall not seek to recover all or any part of such payments from Lessor
or any other Person for any reason whatscever. This provision, however, shalil
not be construed to waive Lessee's right of action, if any, against Lessor or
any other Person for damages incurred by Lessee on account of any breach by
Lessor or such other Person of any provision of this Lease or any other
agreement relating or not relating hereto.

{e} Addjustment of Basic Rent Pactors and Casuaity Loss Values. The
Basic Rent Factors and {Casuelty Loss Values shall be adjusted upward or
downward as soon as possible 1f any Tax Law Change occurs after the First
Lease {(losing Date which applles to the Leased Property so as to maintain
Lessor's aggregate Net Etconomic Return with respect to the Leased Property.
The amount of any adjustment  pursuant to this Section 5{e} shall be determined
by Lessor based upon the assumptions and methods of calculations employed in
the original calculation of Basic Rent Factors and Casualty Loss Values and
shall, in the reasonable opinion of Lessor, satisfy the requirements of
Internal Revenue Procedures 75-21 and 75-28. Lessee shall notify Lessor
within ten (10) days of receipt of such recalculations if L§§sééﬁ“joesr?gotr
agree therewith and, if requested by Lessee, such recalculation shall be’ '

- e
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verified, at Lessee's expense. by a nationally recognized certified public
accounting firm acceptable to Lessor. Such adjustments shall be evidenced by
the execution and delivery by Lessor and Lessee of a supplement to this Lease.

{f} Reserve Account; BEscrow Account. During the Term, Lessee shall
establish and maintain (i} the Lease Payment Reserve Account pursuant to the
Lease Payment Reserve Agreement and (ii) the Escrow Account pursuant to the
Escrow Fund Agreement.

{g) Overpayments of Rent. If Lessee shall make any payment of Rent
hereunder in excess of the amount Lessee is required to pay then either
(i) Lessor shall promptly refund such excess amount to Lessee, or {ii) with
Lessor's prior written consent, Lessee shall deduct such excess amount from
the next payment of Rent due hereunder.

Section 6. Sublease; Renewal Option,

{a) Sublease. Lessee shall not sublease the Leased Property
without Lessor's prior written consent, which consent will not be unreasonably
withheld. Each subleass, whether or not consented to by Lessor, shall be
expressly subject and subordinate to all the terms and conditions of this
Lease and shall in no way relieve Lessee from any obligations under this Lease
{it being understood and agreed that Lessee shall remain primarily liable for
such obligations notwithstanding any such sublease), and Lessee hereby waives
any rights it may now have or hereafter acgquire to aveid any such cbligations
by reason of such sublease or any circumstances arising from such sublease.
Lessee agrees to indemnify and hold Lessor harmless against any and all
reagonable out-of-pocket expenses, «claims, demands and liabilities, of
whatever nature, relating to or in any way arising out of such sublease,
including, ' without limitation, reasonable out-of-pocket expenses incurred in
evaluating any proposed sublease, and all reasonable out-of-pocket costs.
damages, charges, attorneys' fees and expenses arising out of or necessitated
by assertion of any such claim or demand with regard to such sublease. Any
sublease entered into in violation of this Section 6(a) shall be wvoid.

{b) Renewal Option. Upon 12 menths' prior written notice, Lesses
shall be entitled at the end of the Basic Term and at the end of each of the
first three Renewal Terms, to renew thigs Lease for an additional term of
five {5) years provided no Default shall have occurred and be continuing
either at the time of election or renewal and provided that the Term of this
Lease shall not exceed the expiration date of any Related Lease Document.
Each such renewal shall be on the same terms and conditions hereof except
(i) the Basic Rent for each Renewal Period shall be an amount equal to the
Fair Market Rental Value of the Facility as of the first day of such Renewal
Term and (ii) the Casualty Léss Value shall be egual to the Fair Market Value
of the Facility as of the first day of such Renewal Term and shall decrease
linearly over such Renewal Term to an amount equal to the Fair Market Value of
the Facility at the end of such Renewal Term (as estimated as of the first day
of such Renewal Term).
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{(c) Valuation. Lessee and Lessor agree to negotiate in good faith
the Fair Market Value or Fair Market Rental Value, as the case may be. and, if
such agreement cannot be reached at least one hundred twenty (120) days prior
to the last day of the applicable Term. shall, at Lessee's or Lessor's option,
submit the guestion of value to independent appraisers in the manner specified
in Section 14. Lessor and Lessee agree to be bound by the determlnatlon of
such independent appraisers.

Section 7. Insurance.
{a} Reguired Insurance Coverages and Limits. Lessee agrees that it

will at its own cost and expense and at all times during the Term carry and
maintain or cause to be carried and maintained:

{i) Property Insurance — "all risk" property insurance on the
Facility, including without limitation flood and earthquake insurance (to the
extent such flood and earthquake coverages are available on commercially
practicable terms), in an amount at least egual to the greater of (A) the
Casualty Losg Value of the Facility and (B} the replacement value of the
Facility;

(ii) Business Interruption Insurance -— business interruption
insurance covering actual losses sustained, including without limitation extra
and continuing expenses and loss of profit {to the extent such loss of prefit
coverage ig available on commercially practicable terms), covering the
corresponding hazards under the "all risk" insurance described in clause (i)
above (but only to the extent such coverage is available on commercizlly
practicable terms with respect to flood and earthguake coverage), in an amount
at least equal to $3,900,000;

{i11) Worker's Compensation -- worker's compensation insurance
with respect to employees of Lessee sufficient to meet - the statutory
requirements of the State of Idaho and employer’'s liability insurance in an
amount not less than $1.000,000;

{iv) Comprehensive General Liability Insurance -- comprehensive
general liability insurance written on an occurrence form including without
limitation blanket contractual. persenal injury, XCU hazards., products/
completed operations, independent contractors, sudden and accidental
pollution, gradual pollution and "failure to supply" in a minimum amount of
$1,000,000 combined single limit for bodily injury and property damage on a
per occurrence basis, and $2,000,000 annual aggregate: provided that gradual
poellution liability, sudden and accidental pollution liability and "failure to
supply" liability shall be subject to availability on commercially practicable
terms:

{v) Comprehensive Automobile Liability — comprehensive
automobile liability covering all owned, non-owned, leased, and hired vehicles
in performance of any obligation under this Lease and shall be in a minimum
amount of $1,000,000 combined single limit for bodily injury and. property
damage on a per occurrence basis; s
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(vi) Umbrella or Excess Liability Insurance —— umbrella or
excess liability in the amount of $9,000,000 per occurrence and §9,000,000
annual aggregate in excess of, and following at a minimum, the terms of the
underlying insurance as set forth in clauses (a}(iii), (a)(iv}., amd (a){wv)
above. Alternatively, umbrella or excess liability insurance may be arranged
in various layers such that the layers, when combined, will at a minimum equal
$9,000,000 per occurrence and $9,000,000 annual aggregate in excess of the
underlying insurance as set forth in clauses (a)(iii}, (a}(iv), and (a)(wv)
above; and

{vii) OQther Insurance -- such other insurance with respect to
the Leased Property in such amounts, against such insurable hazards and in
such form, as corporations similar to Lessee owing or leasing and operating
similar properties would carry in the prudent management of such properties.

All the foregoing insurance policies shall be subject to such
deductible amounts and retentions as are usual and customary for corperations
gimilar to Lessee owning or leasing and operating similar properties, and such
deductible amounts and retentions shall in any case be as low as are available
on commercially practicable terms. All the foregoing insurance policies shall
be in & form acceptable to Lessor and Lessor's insurance consultant., In
addition, Lessee shall require worker's compensation employer 1liability.
automobile liability and comprehensive general liability coverage by
contractors and major subcontractors at all times that any of the foregoing
shall be performing services on the Site or in connection with the Facility in
such amounts and types 28 are reguired to be maintained by Lesgee pursuant to
this Section 7.

(b} Policies. All insurance hereunder shall name Lessor and such
other parties as Lessor may designate as additional insureds as their
respective interests may appear (in the case of insurance regquired by
clause (a){1ii}, to the extent permitted under Applicable Law and available
from the respective insurers). All insurance referred to in clauses {(a)(i)
and {(a}{(ii) above zhall name Lessor as loss payee. Lessee agrees to effect
all insurance provided for in this Section 7 with insurance companies legally
gqualified to issue insurance in Idaho and reasconably acceptable to Lessor.
All such policies referred to in Section 7{a) and such other policies as to
which Lessor is named as an additional insured or loss payee, as the case may
be, shall;

{i) Provide that the same shall not be cancelled, materially
modified or terminated for reasons other than non-payment without at
lezst sixty (60) days’ prior written notice to each insured and each loss
payee namaed therein and for non-payment without at least ten (10} days
prior to written notice to each insured and each loss payee named therein:

(ii) Provide for at least sixty (60} days' prior written notice to

each insured and each loss payee named therein of the date on which such
policies shall terminate by lapse of time if not renewed,
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(iii) Contain a breach-of-warranty clause providing that the
respective interests of Lessor or any other additional insured or loss
payee shall not be invalidated by any action or inaction of Lessee or any
other Person,

(iv) Insure Lessor and any other additional insured or loss payee
regardless of any breach or violation by Lessee or any other Person of
any warranties, declarations or conditions contained in the policies
related to such insurance,

(v} Provide that the insurer thereunder waives all right of
subrogation against Lessor and waives any right of set-off or
counterclaim and any other right of deduction whether by attachment or
otherwise,

{vi) Be primary without right of contribution from any other
insurance carried by or on behalf of Lessor with respect to any interest
in the Facility,

(vii) Provide further that no person other than Lessee shall have
any liability for any premiums with respect thereto, and

{viii) Include a severability of interests endorsement providing
that inasmuch as the policies are written to cover more than one insured,
all terms and conditions., insuring agreements and endorsements, with the
exception of limits of liability, shall operate in the same manner as if
there were a separate policy covering each insured.

(c) Certificate. On or prior to each of the First Lease Closing
Date and the Second Lease Closing Date, and thereafter not less than five (5)
days prior to the expiration dates of the expiring policies required pursuant
to this Section 7, Lessee shall deliver to Lessor certificates of insurance
issued by the insurers thereunder or by an insurance broker authorized to bind
such insurers evidencing the insurance maintained pursuant to this Section 7;
provided, however, that if the deliwvery of any certificate is delayed, Lessee
shall deliver an executed binder with respect thereto and shall deliver the
formal certificate upon receipt thereof. Upon Lessor's written reguest,
Lessee shall promptly deliver to Lessor copies of the policies of insurance.

(d) Performance by Lessor. If Lessee scghall fail to maintain
insurance as herein provided, Lessor may at its option, Dbut without
obligation, provide such insurance and, in such event, Lessee shall, upon
demand from time to time, reimburse Lessor for the cost thereof, together with
interest on such cost at the Default Rate computed from the date of payment of
such cost to the date of reimbursement.

(e} Separate Insurance.. Nothing in this Section 7 shall be
construed to prohibit Lessor from insuring at its own expense the Leased
Property or its interest therein, and any insurance so maintained shall not
provide for or result in a reduction of the coverage or the amounts payable
under any of the insurance regquired to be maintained by Lessee under this
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Section 7. If Lessor purchases additional insurance, the parties hereto agree
that any insurance provided by Lessee pursuant to this Section 7 shall be
considered primary.

Section 8. Additions and Improvements.

(a) Generally. Lessee at its own expense may from time to time
make such addition or improvement to the Facility as Lessees may deem desirable
in the proper conduct of its business and that will not damage the Facility or
its productive capacity and will not be inconsistent with the continuing
operation of the Facility in accordance with its original functiomal purpose,
provided that (i) any such addition or improvement made by Lessee pursuant to
this Section 8(a) shall not diminish the Fair Market Value, productive
capacity or useful life of the Facility below the Fair Market Value,
productive capacity or useful life thereof immediately prior to such addition
or improvement, (ii) any such addition or improvement made by Lessee pursuant
to this BSection 8{a} shall be made in compliance with Applicable Laws, and
{iii) any such actions shall not cause this Lease to lose its characterizatien
as a true lease for United States federal income tax purposes (as interpreted
in Internal Revenue Service ruling policy set forth, to the extent then
applicable, in Rev. Proc. 75-2l1, 1975-1 C.B. 715, Rev. Proc. 75-28, 1975-1
C.B. 752, Rev. Proc. 76-30, 1976-2 C.B. 647, and Rev. Proc. 79-48, 197%-2 C.B.
529 or any other applicable statute, regulation, Revenue Procedure, Revenue
Ruling, information release., or other published Internal Revenue Service
policy).

(b} Compliance With Law. Lessee agrees to make, at its own expense
and without offset for Rent due hereunder, any addition or improvement
required to be made to the Facility in order to satisfy Lessee's obligations
set forth in Section 9(b}. &Any such addition or improvement shall immediately
and without further act become the property of Lessor.

(cy Severable Additions. Should Lessee install any addition or
improvemsnt on the PFacility (other than an addition or improvement which is
required to ke made f£o the Facility pursuant to Section 8(b}) which is readily
removable without causing material damage to the Facility (i} Lessee shall, if
reguested by Lessor, and (ii) Lessee may. if no Default shall have occurred
and be continuing, remove such addition or improvement before the Expiration
Date. Lessee shall repair all damage to the Facility resulting from such
installation and remcval so as to restore the Facility to the condition in
which it existed prior to the installation of such addition or improvement
{ordinary wear and tear excepted). Any such unremoved addition or improvement
shall immediately and without further act become the property of Lessor on the
Expiration Date. Notwithstanding the foregoing and provided that Lessee has
not exercised its option to renew this Lease pursuant to Section 6(b). at the
end of the Basic Term or any Renewal Term, Lessor or any purchaser or lessee
of the Leased Property shall be entitled tec purchase from Lessee at 1its then
Fair Market Value any such addition or improvement.

(d) Nonseverable Additions. Should Lessee make to the Facility any
addition or improvement which is not readily removable " without causing
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material damage to the Facility, any such addition or improvement shall
immediately and without further act become part of the Facility and the
property of Lessor.

Section 9. Maintenance and Operation.

(a) Generally. Lessee, at its own expense, shall maintain, service
and repair the Facility and from time to time make or cause to be made all
necessary restorations thereto as are consistent with Prudent Utility Practice
and reasonably satisfactory to Lessor to the extent necessary to maintain the
Facility (i) in the same condition as on the First Lease Closing Date and the
Second Lease Closing Date (ordinary wear and tear excepted), {ii) in good
working order and operating condition, {iii) in compliance with Sections %(b)
and %{(c), ({iv) in compliance with the Power Purchase Agreement and all
applicable manufacturer service manuals, and {v) as may be necessary to comply
with and keep in force any and all manufacturers' or sellers' guarantees or
warranties. Any replacements made by Lessee to or upon the Facility shall be
considered accessions to the Tacility and title thereto shall be immediately
vested in Lessor, without cost or expense to Lessor, but Lessor ghall no
longer have any interest in the replaced parts, title to which shall vest in
Lessee with no further act, provided the replacements have a Fair Market
Value, useful life and utility at least equal to that of the replaced parts.

{b)} Compliance with Law. Lessee shall comply with and observe all
requirements under the Related Documents and all Applicable Laws, whether now
in force or which may in the future be promulgated, with respect to or in any
way affecting the use, maintenance, condition and operation of the Facility
(regardless of upon which Person such laws, rules, regulations, reguirements
or orders shall, by their terms, be nominally imposed), unless Lesses shall be
contesting the validity thereof in good faith and by appropriate proceedings,
but only so long as such proceedings, in Lessor's opinion, (i) shall not
involve any substantial danger of the sale, forfeiture or loss of the Facility
or the Site, title thereto or any part thereof or interest therein, and
{ii) shall not result in, or involve any substantial probakility of resulting
in, the creation of any Lien on or with respect to the Facility or the Site,
title thereto or any part thereof or interest therein, which is not a
Permitted Lien. Lessee shall, and shall be responsible for, complying with
all reporting, rate-setting and other reguirements applicable to the Facility
under the FPA, the PUHCA, state regulatory requirements and other Applicable
Laws. Lessee shall maintain all records, logs and other materials required by
any governmental authority having jurisdiction to be maintained in respect of
the Facility (regardless of upon which Person such reguirements shall, by
their terms, be nominally imposed}. Lessee, at its own expense, shall procure
and pay for all permits, franchises, inspections and licenses necessary or
appropriate in cormection with the Faecility and any repair. restoration,
replacement, renewal, addition or improvement thereof and therete. Upon
request of Lessor, Lessee ghall furnish to Lessor copies of all such permits,
franchises, inspections and licenses.

{(c) CQOperations and Maintenance Monitoring. At Lessor's option,
Lessee will enter into an operations and maintenance monitoring agreement (the
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"Monitoring Agreement") with an independent consultant experienced in the
engineering, «construction, operation and maintenance of hydroelectric
facilities and satisfactory to Lessor and Lessee (the "Monitering
Consultant")}, which Monitoring Agreement shall be satisfactory to Lessor and
shall have a term ending no earlier than the second anniversary of the Second
Lease Closing Date. Lessee shall implement all recommendations made by the
Monitoring Censultant unless compliance with such recommendation is expressly
waived by Lessor.

{d) Lessor's Rights and Obligations. Lessor shall not be required
to maintain, service or repair or to make any repair, restoration,
replacement, renewal, addition or improvement of any nature or description
with respect to, the Facility, or, except to the extent specifically provided
herein or in the Financing Agreement, to incur any cost or expense in
connection with this Lease. If Lessee £fails or 1is unable to perform
maintenance and repairs as provided herein, Lessor shall have the right, but
not the obligation, to perform the same, and Lessee shall forthwith reimburse
Lessor, as Supplemental Rent, for all costs and expenses incurred by Lessor in
performing the same.

(e} Inspection. Lessor and its agents and employees shall have at
all reasonable times during normal business hours the right of access to the
Site for the purposes of inspecting the Facility and its applicable
maintenance and performance records {including records maintained pursuant to
Section 9(b))} and observing its use and operation. Lessor shall have no duty
tc make any inspection of the Facility and shall incur no liability or
obligation by reason of not making any such inspection.

(£} Qualifving Facility. Lessee shall not take any affirmative act
or fail to take any action that would cause the Facility not to be a QF.

{g) Pollution Control and Hazardous Substances. Lessee shall not
release, emit or discharge into the environment hazardous substances, as
defined under CERCLA, or hazardous waste, as defined under the RCRA, or air
pollutants as defined under the Clean air Act, as amended, or pellutants as
defined under the Clean Water Act, as amended, in excess of federally
permitted releases or reportable quantities, or other concentrations,
standards or limitations under the foregoing laws, Applicable Law or any state
law governing the protection of health and the enviromment or under any other
federal, state or local laws, regulations or Governmental Authorizations in
connection with the construction, power generation and transmission, waste
disposal or any other operations or processes relating to the Facility.
Lessee shall not, except in accordance with Applicable Law, (i) store or
digpose, or allow the storage or disgpesal, of any hazardous substance on or in
the Leased Property or (ii) transport or arrange for the transportation of any
hazardous substance to or from the Site. If Lessor reasonably believes that
there may be the presence or the possible presence of any hasardous substance
on or in the Leased Property in violation of Applicable Law, Lessee shall.
upon the written request of Lessor and at Lessee's cost, take any and all
actions necessary to reasonably assure Lessor that no hazardous substance is
stored or disposed on or in the Leased Property‘inryiolation of Applicable
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Law, Lessee shall promptly notify Lessor in writing of any release or
threatened release of any hazardous substance at or from the Leased Property.
or of any notice of a release or threatened release of any hazardous
substance, or for the costs for the cleanup thereof ({including, without
limitation by assessment, containment or removal), received by Lessee or by
any Person for whose conduct Lessee is or may be responsible from any federal,
state or other governmental authority. To the extent allowable by law or
contract, Lessee szhall indemnify and heold Lessor harmless from, and defend
Lessor against, any and all claims, demands and 1liabilities, including
reasonable attorneys' fees, of whatever nature relating te or in any way
arising due to the release., emission or discharge into the environment of
hazardous substances, hazardous waste, air pollutants or water pollutants, as
defined above, by Lessee or any prior owner or user of the Facility or the
Site or arising out of Lessee's failure to observe the covenants contained in
this Section 9(g). The indemnities contained herein shall survive the
expiration or other termination of this Lease.

{h) High Flow Performance Tests. Lessee shall perform, and allow
Independent Engineer to review, the High-Flow Performance Tests at a time when
the water flow is sufficient to compiete such tests and if the Pacility does
not pass such tests, Lessee shall make such adijustments and repairs teo the
Facility as are necessary for such tests to be passed to Lessor's satisfactioen.

(i} Operations and Maintenance. Lessee shall enter into the
Operations and Maintenance Agreement with Operator. The Operation and
Maintenance Agreement shall provide that the Operator shall perform all
operations and maintenance functions specified in or reguired by this
Section 9. The execution of the Uperation and Maintenance Agreement shall not

relieve Lessse of any of 1its obligations under this Lease, including this
Section 9.

Section 10. Title, Liens, Additional Covenants, Eminent Domzin
and Further Assurances.

{a) Title. Lessor and Lessee agree that this is an agreement of
leagse only and nothing herein contained shall be construed as conveying to
Lessee any right, title or interest in or to the Leased Property except as a
lessese. Lessee understands and achknowledges that the Facility is owned by
Lessor, and Lessor and Lessee agree that, only as between themselves and their
successors and assigns (including successors by operation of law), the
Facility 4is intended to be treated as personal property to the extent
permitted by Applicable Law.

{(b) Liens. Lessee shall not directly or indirectly create. incur,
assume or suffer to exist any Lien in or with respect to the Facility or the
Site, title thereto or any interest therein except Permitted Liens. Lessee
agrees to take such action (including the obtaining and recording of waivers),
at its own expense, as may be necessary to prevent any third party from
acquiring any right to or interest in the Facility by virtue of the Facility
being deemed to be real property or part of any real property. Lessee shall

promptly notify Lessor in writing of any Lien other than a Permitted Lien
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{except for contested tax liens} of which Lessee is aware and which arises
with respect to the Facility or the Site, title therete or any interest
therein and shall promptly. at Lessee's expense, cause any of the same which
are not Permitted Liens to be duly discharged, dismissed or removed.

{¢) Additional Covenants. Without the prior written consent of
Lessor, Lessee will not: ‘

{i} Sell, lease, transfer or otherwise dispose of any of its
asgsets, whether now owned or hereafter acquired, except for sales or
other dispositions in the ordinary course of its husiness as contemplated
by the Fundamental Agreements and at fair market wvalue:

{ii} Create, incur, assume or suffer to exist, or otherwise
become or be 1liable in respect of any Indebtedness, other than
() Indebtedness of Lessee under this Lease or any of the other
Fundamental Agreements and {B) purchase money Indebtednegs incurred in
the ordinary course of constructing or operating the Facility:

(iii) Se¢ long as any Default shall have occurred and be
continuing, make distribution of any form to any General Partner:

{iv) Make or commit to make any adwvance, loan, extension of
credit or capital contributions to, or purchase any security of, or make
any other investment in, any Person or become a general or limited
partner in any partnership or a jeint venturer in any joint venture:

(v) Issue. sell, transfer or deliver any additional
partnership interests in Lessee or any securities or other rights
convertible into or exchangeable for any such partnership interests or
other rights calling for or permitting the issuance., transfer, sale or
delivery of any such partnership interests or ctherwise enter into any
arrangement or contract with respect to any such partnership interests or
make any other change in its capital structure or the Partnership
Agreement;

{(vi} Terminate or windup or take any steps in anticipation
thereof;

(vii} Directly or indirectly enter intoe any transaction or
geries of transactions inveolving the payment or receipt of more than
$10,000 in the aggregate during any calendar year with or for the benefit
of an Affiliate, excluding, however, payments under the Operation and
Maintenance Agreement and partnership distributions to the General
Partners of Lessee: ’

(viii) Enter into any contractual obligations exceeding in the
aggregate $10,000 per <fiscal year, other than as required by the
Fundamental Agreements; or
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{ix) Establish or permit tco be egtablished on behalf of
Lessee's employees, any ERISA Plans.

{d} Event of Eminent Domain. If an Event of Eminent Domain shall
be threatened or occur with respect to any part of the Facility or the Site.
Laessee shall:

(i} Promptly upon discovery or receipt of notice of any such
threat or occurrence provide written notice of either to Lessor;

{i1) Diligently pursue all its rights to compensation agzinst
the State of Idaho or the United States, as the case may be, or againgt any
agency, department, authority, commission, board, instrumentality or political
subdivision of either (the "Condemning Authority") in respect of such Event of
Eminent Domain:; and

(iii} Without the written consent of Lessor, not compromise or
settle any claim against the Condemning Authority.

Lessor may participate in any eminent domain proceedings, and Lessee
shall from time to time deliiver to Lessor all documents and instruments
requested by it to permit such participation.

(e} Maintenance of Existence; Conduct of Business, Except as
otherwise permitted under this Lease, Lessee:

(i) Will preserve and maintain its partnership existence and
all materizl rights, privileges and franchises necessary or desirable in the
normal conduct of its business; and

(ii) Engage solely in the business of designing, constructing
and operating the Facility and selling or utilizing the electricity produced
therefrom and related activities.

{f) PFurther Assurances. At Lessor's request, Lessee shall execute
any and all documents acimowledging Lessor's ownership of the Facility and
leasehold interest in the Site and as necessary or appropriate to perfect,
confirm and protect the interest of Lessor in and to the Leased Property and
this Lease. Lessee shall execute and file or cause to be executed and filed,
at its own expense, any and all financing statements and continuation
gtatements which are necessary or appropriate to perfect, confirm and protect
the interests of Lessor in and to the Leased Property and this Lease. Lessor
may file with the proper filing or recording officers any other papers or
documents which i1t deems necessary or appropriate for the protection of its
interests hereunder, and Lessee further agrees to execute and deliver to
Lessor, upon its request, any and all further documents and instruments which
Lessor may reasonakly require to perfect, confirm and protect its interests in
and to the Leased Property and this Lease. At least three (3) months prior to
the expiration of any financing statement covering the interest of Lessor in
the Leased Property, Lessee shall provide to Lessor an opinion of counsel for
Lessee to the effect that there have been properly filed the :continuation
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statements necessary to continue, under the law then in effect, the
effectiveness of such financing statement wuntil the expiration of such
continuation statements, specifying the date of such expiration.

Section 11. Risk of Loss; Casualty Occurrence;
Special Casualty Occurrence.

{a} Generally. DPuring the term of this Lease and prior to delivery
by Lessee to Lessor of the Leased Property pursuant to Section 16, Lessee
shall bear the risk of and all responsibility for loss or damage to the
Facility and Site and shall replace such loss and repair such damage as
provided in Section 9 except as specifically provided in this Section 1l.
Lessee agrees to indemnify and hold Lessor harmless against all risks to the
Facility, including, without Ilimitation, loss or damage caused by fire,
lightning, sprinkler leakage, tornadces, wind storm, water damage, explosion,
smoke and smudge, aircraft and motor wehicle damage, strikes, riots, civil
commotion, vandalism, malicious mischief, burglary and theft.

{b} Casualty Occurrence. (i) If the Facility shall be or become
(&} lost, stolen or destroyed, {B) in Lessee's reasonable judgment,
irreparably damaged or damaged beyond economic repair., £from any cause
whatsoever, or {C) taken, requisitioned, condemned, confiscated  or
appropriated by any governmental board or agency, whether de facto or de Jjure.
by exercise of eminent domain or otherwise, resulting in the loss of
possession of the Facility by Lessee for a period of more than one hundred
eighty (180} consecutive days or for a period which exceeds the then remaining
Term of this Lease (any such event described in clause (A), (B) or (C) herein
called a "Casualty Occurrence"), Lessee shall fully inform Lessor within
twenty (20) days from the date of such Casualty Occurrence of the nature of
the Casualty Occurrence and any other pertinent information regarding the
Casualty Cccurrence in the possession of Lessee.

(i1} On the Casualty Loss Payment Date, Lessee shall pay to Lessor
in immediately available funds an amount egqual to (A) all accrued Basic Rent
calculated on a pro rata basis due up to but not including such Casualty Loss
Payment Date, (B) all accrued Excess Rent calculated on a pro rata basis due
up to but not including such Casualty Loss Payment Date., ({) any unpaid
Supplemental Rent and (D) the Casualty Loss Value on the Casualty Loss Payment
Date (collectively, the "Casualty Payment”}. Upon the making of the Casuzlty
Payment by Lessee, Basic Rent shall cease to accrue as of the date of such
payment, this lLease shall terminate and Lessor shall, upon request of Lessee,
execute and deliver to, or upon the order of, Lessee a bill of sale or, if
appropriate, a grant deed, in such form as Lessee may reasonably request, for
the Leased Property (without warranties other than for the absence of Lessor
Liens): provided, however, that Lessee may not acquire the Leased Property if
the Fair Market Value of the Leased Property at such time is greater than the
Casualty Loss Value unless Lessee shall pay Lessor the difference between saild
Fair Market Value and Casualty Loss Value. Except as provided hereinabove in
this Section 11, Lessee shall not be released from its cbligations hereunder
in the event of any such Casualty Occurrence.

14
3323H



{iii) If no Default shall have occurred and be continuing, and if
Lessee shall have made payment to Lessor of the Casualty Loss Value for the
Leased Property, Lessee shall be entitled to receive any insurance proceeds or
condemnation payments with respect to the related Casualty Occurrence up to an
amount equal to such Casualty Loss Value, and any balance of such proceeds or
payments shall remain the property of Lessor and its successors and assigns.
al1 casualty insurance proceeds and condemnation payments in respect of damage
to the Facility which did not result in a Casualty Occurrence shall be paid to
reimburse Lessee from time to time as restoration and repair progresses for
the cost of such restoration and repair upon a written application of Lessee
accompanied by a certificate of an officer of Lessee showing in detail
reasonably satisfactory to Lessor the nature of such restoration and repair
and the estimated cogt to complete restoration and repair and stating that no
Default shall have occurred and be continuing under this Lease.

{c) Special Casualty Occurrence.

{i} Special Casualty Occurrence. This Lease shall terminate
immediately upon the happening of either of the following events unless such
event 1s a result solely of Lessor's breach of 1its representation in
Section 4(a)(iv} of the Financing Agreement (each a "Special Casgualty
Occurrence”): {(A) Lessor or any Affiliate thereof becomes, or 1s deemed by
any federal, state or local governmental authority or regulatory commission to
be. or be subject to regulation as, a "public utility." an "electric utility.”
an "electric utility holding company." a "public utility holding company"” or
an "electrical corporation" under the FPA or the PUHCA, or is otherwise
subject to similar regulation:; or (B) the Facility is determined in a final
order from the FERC not to be a QF and as a result of such determination

Lesscr or any Affiliate thereof may become subject to any regulation as
contemplated in clause (A).

{ii} Lessor's Rights. Upcn the termination of this Lease
pursuant to Section 11{c}(i). Lessor shall elect within thirty (30) days of
such termination to either (A} reguire Lessee to return the Leased Property to
Lessor in the condition and otherwise in accordance with all of the terms of
Sections 9 and 16, or (B) reguire Lessgsee to irrevecably elect, by notice to
Lessor within twenty (20) days from receipt of notice of Lessor's election, to
either (1) purchase the Facility pursuant to Section 11{c)(ili} or (2} sell
+the Leased Property on behalf of Lessor at a public or private sale pursuant
to Section 11(c){iv). If Lessee elects not to purchase the Facility, Lessee
shall be obligated to warrant and certify to Lessor that at the time of such
election, neither the Site nor the Facility is subject to 1liability for
contamination or c¢leanup within the meaning of the CERCLA or any other
statute, regulation, law or order then in effect governing the transfer or
cleanup of the Leased Property. Lessee shall agree to indemnify Lessor
against any such liability for the Leased Property for which Lessee may be
respensible.

(iii} Purchase Election. If Lessee shall have given notice of
its irreveocable election to purchase the Facility pursuant to
Section 1l(c)(ii), Lessee shall within ten (18) days of such notice pay to
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Lessor in immediately available funds (A) all accrued Basic Rent calculated on
a pro rata basis due up to but not including the date of the Special Casualty
Occurrence, (B} all accrued Excess Rent calculated on a pro rata basis due up
but not including the date of the Special Casualty Occurrence, (C) any unpaid
Supplemental Rent and (D} the greater of the Fair Market Value of the Leased
Property or the Casualty Loss Value as of the last Rent Payment Date occuring
on or before the Special Casualty Occurrence plus interest at the Default Rate
on such amount from such Rent Payment Date until the date of actual payment.
Upon payment of the foregoing amounts by Lessee, Lessor shall, upon reguest of
Lessee, execute and deliver to, or upon the order of, Lessee a bill of sale
or, if appropriate, a grant deed, in such form as Lessee may reasonably
request, for the Leased Property {without warranties other than for the
absence of Lessor Liens).

(iv}) Sale Election.

(a) If Lessee shall have given notice of its irrevocable
glection to sell the Leased Property pursuant to Section 1l{c)(i1i), Lessee
shall within ten (10) days of such notice pay to Lessor in immediately
available funds (1) all accrued Basic Rent calculated on a pro rata basis due
up to but not including the date of the Special Casualty Occurrence. (2} all
accrued Excess Rent calculated on a pro rata basis due up but net including
the date of the Special Casualty Occurrence, (3) any unpaid Supplemental Rent
and (4) the Casualty Loss Value as of the last Rent Payment Date occuring on
or before the Special Casualty Occurence plus interest at the Default Rate on
such amount from such Rent Payment Date until the date of actual payment.
Lessee shall have one hundred eighty (180) days from the date of such payment
to sell the Leased Property at a private or public sale. Lessee shall, within
ten (10) days of such sale, pay to Lessor an amount egual to the excess of
{x) the proceeds of the sale minus (y) the sum of the reasonable costs and
expenses directly related to such sale {including sales tax) and the Casualty
Loss Value paid to Lessor pursuant to this Section 1l{c)(iv). Upon the making
of such payment by Lessee or, if the proceeds of the sale less reasonable
costs directly related to such sale are less than the Casualty Loss Value paid
to Lessor, upon such sale, Lessor shall execute and deliver to, or upon the
order of, Lessee¢ a bill of sale or, if appropriate, a grant deed, in such form
as Lessee may reasonably request, for the Leased Property (without warranties
other than for the absence of Lessor Liensg).

(B} If Lessee has not completed the sale of the Leased
Property within the period specified by Section 1l{c){iv)(A), Lessee shall
within ten {10) days from such one hundred eighty (180) day period pay to
Lessor in immediately available funds the amount of any deficiency between
(1) the Fair Market Value of the Leased Property calculated as of the date of
the Special Casualty Occurrence and (2} the Casualty Loss Value paid to Lessor
pursuant to Subsection (i) of this Section 11(c). Upon the making of such
payment by Lessee, Lessor shall, upon request of Lessee, execute and deliver
to, or upon the order of, Lessee a bill of sale or, if appropriate, a grant
deed, in such form as Lessee may reasonably reguest, for the Leased Property
(without warranties other than for the absence of Lessor Liens).

16
3323H



Section 12. Disclaimer of Guarantees, Warranties . and
Representations, LESSEE EMPRESSLY ACKNOWLEDGES THAT LESSOR IS NOT &
MANUFACTURER, DISTRIBUICR, VENDOR OR SUPPLIER OF EQUIPMENT OR AN AGENT OF 2NY
MANUFACTURER, DISTRIBUTCR, VENDOR OR SUPPLIER OF EQUIPMENT. LESSOR SHALL NOT
BE DEFMED TO HAVE MADE OR GIVEN, AND LESSOR HEREBY EXPRESSLY DISCLAIMS, ANY
GUARANTEE, REPRESENTATION OR WARRANTY, EXPRESS CR IMPLIED, AS TQ THE TITLE,
VALUE, CONDITION, DESIGN, OPERATION, MERCHANTABILITY OR FITNESS FOR USE FOR
ANY REASON OF THE FACILITY OR ANY PART THEREOF, OR ANY (OTHER REPRESENTATION (R
WARRANTY WHATSOEVER, EXMPRESS OR IMPLIED. Lessee agrees that the only
guarantees, representations or warranties made with respect to the Facility or
the Leased Property are those made by the seller or manufacturer thereof, and
Lessor and Lessee agree that they shall cooperate in enforcing such guarantees
and warranties when such action is necessary, which enforcement shall be at
Lessee's expense, So long as no Default shall have occurred and be
continuing, Lessor hereby assigns to Lessee, for and during the term of this
Lease, any applicable seller or manufacturer warranty issued on or applicable
to the Facility or Leased Property, and Lessor hereby authorizes Lessee during
the term of this Lease to obtain, at Lessee's sole expense, any and all
services furnished in connection therewith by any seller or any manufacturer.

Section 13. Location; Performance under Site Lease. Lessee agrees
that no part of the Facility shall be removed from the Site except as may be
necessary for the purpose of maintenance or repair as required by the terms of
this Lease. This Lease constitutes, with respect to the Site, a sublease to
Lessee of Lessor's rights under the Site Lease that accrue during the Term
herectf. Lessee hereby covenants and agrees to assume and perform all
obligations of "Tenant" under the Site Lease during the Term in addition to
all of Lessee’'s obligations hereunder. There shall be no merger of this Lease
nor of +the leasehold estate created hereby with any other estate in the
Facility or the Site, or any part thereof, by reason of the fact that the same
Person may acgquire or own such estates, directly or indirectly.

Section l4. Valuation of Property. For purposes of this Lease, the
following procedure shall be followed for determining the Fair Market Valiue or
Fair Market Rental Value of any property, if such a determination is necessary
pursuant to the terms of this Lease: If either party hereto shall have given
written notice to the other requesting determination of such value, the
parties shall attempt to agree upon such value, and, failing such agreement
within twenty {20} days after the giving of such notice, the parties shall
consult for the purpose of appointing an Appraiser by mutusl agreement. If no
such Appraiser shall be so appointed within thirty (30) days after such notice
shall have been given., each party shall appoint an Appraiser within
thirty-five {35) days after such notice shall have been given, and the two
Appraisers so appointed shall within forty (40} days after such notice shall
have been given appoint a third Appraiser. If no such third Appraiser shall
be so appointed within forty (40) days after such notice shall have been
given, either party may apply to the American Arbitration Associlation {or any
successor thereto) in New York, New York, for the appointment of a third
Appraiser, and both parties shall be bound by any appointment made by such
Association. ©Each Appraiser appeointed pursuant to the foregoing procedure
shall be instructed to determine the Fair Market Value or Fair Market Rental
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Value, as the case may be, of the property in question within thirty (30) days
after his or her appointment. If the parties shall have appointed a single
Appraiser, his or her determination of value shall be final and binding as the .
Fair Market Value or the Fair Market Rental Value, as the case may be. If
three Appraisers shall have been appointed as hereinabove set forth, the
values determined by the three Appraisers ghall be averaged, the determination
which shall differ most from such average shall be disregarded. the remaining
two determinations shall be averaged, and such average shall be final and
binding as the Fair Market Value or the Fair Market Rental Value, as the case
may be. Lessee and Lessor shall equally bear all expenses of such appraisers,
provided that if three appraisers are chosen, Lessor and Lessee shall each
bear all expenses of its chosen appraiser, and provided further that if the
appraisal is reguested in connection with the exercise of the remedies
described in Section 18 all expenses of such appraisers shall be borne by
Lessee.

Section 15. Notices; Reports.

{a) MNotices. Lessee and Lessor shall each promptly notify the
other in writing:

(i) Of the amount of any delinguent taxes assessed or charged
to Lessor, Lessee or any sublessee or assignee under any law now or hereafter
in force, of which Lessee or Lessor has had notice, that may reasonably
subject the Facility or Site to the hazard of seizure or Lien:

(11} ©Of any claim, demand, action or digpute that involwves the
rights of Lessor, Lessee or any sublessee or assignee hereunder, that involves
the interpretation of any of the provisions of this Lease or that directly or
indirectly affects the tax or other 1liakility or rights of either Lessor,
Lessee or any sublessee or assignee, in each case of which Lessee or Lessor
has had notice; and if any litigation, suit or action is besgun by or against
Lessee or any sublegsee or assignee relating to this Leaze. the Facility or
the Site, Lessor shall have the right, but not the obligation, to interwvene in
the litigation, suit or action at its own expense and assist in the
prosecution or defense of same;

{111) Within thirty (30} days after the same arise, of any
claim, demand, dispute, litigation or proceeding against Lessee, any General
Partner, INE. Hydro~Flow or any Shareholder (A} in which the amount invelved
ig $10,000 or more, or (B} arising from any accident in which the Facility is
directly or indirectly involved. (C} in which injunctive or similar relief is
sought that could have a material adverse effect on the operations or
condition (financial or otherwise) of Lessee, any General Partner, INE,
Hydro~Flow or any Shareholder, or (D) invelving condemnation proceedings
against the Pacility or any portion thereof or against any of the Ceollateral,
or (E} which relates in any way to the enforceability or performance of this
Lease, the other Fundamental Agreements, the Related Documents or the
transactions contemplated hereby or thereby or the rights of Lessor thersunder
or hereunder;

18
3323H



{iv) Of any damage to the Facility from any cause whatsoever,
whether or not insured, in excess of an aggregate of $10.,000; and

{v) Of any .material adverse change in the operations or
condition (financial’ or otherwise} of Lessee, any General Partner, INE,
Hydro-Flow or any Shareholder.

(b} Reports. Lessee agrees to give to Lessor the following:

{i) Within ninety {90} days after the end of each calendar
year, a certificate of a Responsible Qfficer of a General Partner on behalf of
Lessee, stating that a review of the activities of Lessee during such calendar
year has been made under the direction of such Responsible Officer with a view
to determining whether Lessee has kept, observed, performed and fulfilled all
of its obligations under this Lease, and that. teo the best knowledge.
information and belief of such Responsible Officer, there has occurred no
Default or., if any such Default has occurred, specifying the nature thereof,
the period of continuance thereof and what action Lessee has taken or proposes
to take with respect thereto:

{ii} Promptly after the same shall have come to the notice of a
Responsible Officer of a General Partner on behalf of Lessee. notice of the
occurrence of any Default;

{ii:} At least sixty (60) days prior thereto, notice of any
change in the location of Lessee's chief executive office or principal place
of business (as such terms are used in the Utah Uniform Commercial Code) and
any change in Lessee’s name, identity or structure:

(iv} Prompt notice of any exercise by Lessee of any right under
any seller's or any manufacturer's warranty except with respect to any de
minimus matters, or of any notice by any seller or any manufacturer with
respect to any material defect in design or manufacture of any integral or
structural element of the Facility;

{v) Within ninety (90) days after the end of each fiscal year
of Lessee, a balance ghset of Lessee as of the end of such year, and a
statement of income, partners®' capital and cash flow of Lessee for such year,
setting forth in each case in comparative form the figures for the previous
fiscal year, all in reasomable detail, and accompanied by a review letter
thereon of independent public accountants selected by Lessee and acceptable to
Lessor, which review letter shall state that such accountants are not aware of
any material modifications that should be made to such financial statements in
order for them to be in conformity with GAAP;

{vi} Within forty-five (4%5) days after each semi-annual period
of each year, financial statements of Lessee prepared in accordance with GAAP
with respect to the prior six (6) month period in substantially the form
required by clause (v) above, certified by the chief financial officer of a
General Partner who is Lessee's chief financial officer as to accuracy and
conformity with GAAP and reasonably acceptable to Lessor;.
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(vii) Each financial statement described in clause (vi} above
shall include, at a minimum, statements as to the amount of kilowatt hours of
electric energy sold each billing month during such period and the price paid
by Utility for such energy, a statement of cash flow and a comparison of
actual operating results with budgeted operating projections; and

{(viii) Such other information on the finances, business and
operations of Lessee as Lessor may reasonably reguest.

Section 16. Return of Leased Property.

{a)} Ceondition of Facility. Lessee agrees that, wupon the
termination of this Lease, by expiration hereof or otherwise, the Leased
Property shall be free and clear of all Liens and rights of others other than
Lessor's Liens and exceptions in items {e) and (f) in the definition of
Permitted Liens, the Facility and the Site shall be in the condition and
repair reguired to be maintained during the term hereof under Section % and
Lessee shall deliver to Lessor all plans, specifications, operating manuals
and other warranties and documents furnished by any manufacturer or any seller
with respect to the Fagility and all other documents relating to the
maintenance and operation of the Facility. Lessee shall warrant and certify
to Lessor that at the time of such delivery, neither the Site nor the Facility
is subject teo liability for contamination or cleanup with the meaning of
CERCLA or any other statute. regulation, law or order then in effect governing
the transfer or cleanup of the Site. Lessee shall agree to indemnify Lessor
against any such liability for the Leased Property for which Lessee may be
responsible.

(b} Assignment of Related Documents. Lessee agrees that, upon the
termination of this Lease, by expiration hereof or otherwise, Lessee shall, at
Lezsor's scle option, assign and transfer to Lessor or Lesseor's assignee all
of Lesses's right., title and interest in and under such Related Documents as
Lessor ghall request in writing subject to governmental or agency approval as
required under Applicable Law.

{z) Dismantlement. At the expiration of the Term or upon the
occurrence of an Event of Default, Lessee shall, if directed by Lessor in
writing not later than the date of such expiration, but at Lessee's expense
and risk, (i) completely sever and disconnect the Facility from the Site, all
without any liability of Lessor to Lessee, or to anyone claiming by, through
or under Lessee, for damage or loss caused by such severance or disconnectien:
{ii) disassemble and prepare the components of the Facility for normal
shipment:; (iii} marshall and store such components at Lessee's risk and
expense at the Site for a period of up to ninety (90} days after all
components are ready for shipment; and {(iv} deliver possession of the Facility
to Lessor at the nearest railhead, together with all plans, logs, reports and
records maintained by Lessee and all operating manuals and other warranties
and documents furnished by the materials suppliers and contractors which
supplied materials or performed construction work with respect to the Facility
and other documents reasonably accessible to Lesgee relating to the
maintenance and operation of the Facility. 1If Lessee is required “to:-return
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the Facility to Lessor pursuant to the terms of this Section 16{c), Lessee
shall bear the risk of loss with respect to the Facility until such return is
made.

(d) Abandonment. Lessor may. at its option, abandon the Facility
to Lessee and transfer to Lessee all right, title and interest of Lessor in
and to the Leased Property by delivery to, or upon the order of, Lessee a bill
of sale, or if appropriate, a grant deed, in such form as Lessee may
reasonably request, for the Leased Property {without warranties. other than the
absence of Lessor Liens).

(e} Survival. The provisions of this Section 16 shall survive the
expiration or earlier termination of this Lease.

Section 17. Default. The following events shall constitute Events
of Default hereunder:

(a) Lessee shall fail to make any payment of Basic Rent, Excess
Rent, Casualty Loss Value any Casualty Payment, any Special Casualty Payment
or any payment of principle or interest on the Revelving Loans within five (5)
Business Days after the same shall become due.

(b} Notwithstanding the provisions of Section 17(a), Lessse shall
fail to make any payment of Basic Rent when the same shall become due after
three {3) prior failures to promptly pay Basic Rent.

(c) Lessee shall fail (i) at any time, to carry and maintain
insurance as provided by Section 7 or (ii) to discharge any Lien as provided
in Section 10 within forty-five (45) days after the existence thereof shall
have first become known to Lessee {unless Lessee shall be contesting the same
in good faith with due diligence and by appropriate proceedings but only so
long as such proceedings do not in Lesgor's opinion, involve any risk of the
sale, forfeiture or loss of any Leased Property, title thereto or any interest
therein}.

{(d) Lessee, any General Partner, INE, Hydro-Flow, any Shareholder
or any Affiliate shall fail to make any other payment or perform or observe
any other covenant, condition or agreement to be performed or ohserved by it
hereunder, under the Financing Agreement, the other Fundamental Agreements,.
the Related Documents or any other agreement, document or instrument delivered
by Lessee, any General Partner, INE, Hydro-Flow, any Shareholder or any
Affiliate pursuant thereto which failure is not otherwise an Event of Default
under thig Section 17, and such failure shall continue unremedied for a period
of thirty (30) days after written notice thereof to Lessee by Lessor. provided
that such period shall be extended to one hundred twenty (120} days so long as
{i) such Event of Default is curable other than by the payment of money.
{ii) Lessgee or such other Person diligently pursues such cure and completes
the cure within such one hundred twenty (120) days and (iii} the cure does
not, in Lessor's opinion, involve any risk of the sale, forfeiture or loss of
any of the Leased Property, title thereto or any interest therein;
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{(e) Any representation or warranty made by Lessee, any General
Partner, INE, Hydro-Flow, any Shareholder or any of their Affiliates, herein,
in the Financing Agreement or in any certificate furnished to Lessor in
connection herewith or therewith or pursuant hereto or thereto shall prove to
be incorrect or misleading in any material respect when made:

(f) Any of the Fundamental Agreements or the Related Documents
shall cease to be in full force and effect. or the validity or enforceability
of any of the Fundamental Agreements or the Related Documents shall be
contested by Lessee or any other Person or party thereto {other than Lessor),
or Lessee or any such Person (other than Lessor) shall deny that it has any or
further liability under any of the Fundamental Agreements or the Related
Documents to which it is a party.

(g} The Second Lease Closing shall not have occurred on or prior to
March 31, 1990.

{h} Any General Partner shall assign its interest in Lessee without
Lessor's prior written consent;

{1) Lessee, any General Partner, INE, Hydro-Flow or any Shareholder
shall (i} apply for or consent to the appointment of a trustee, receiver,
ligquidator, custodian or the like of itself or its property. (ii} with the
exception of May, be unable, or admit in writing the inability, to pay its
debts as they mature, (i1ii} make an assignment for the benefit of creditors,
{iv} commence a voluntary case under a chapter of the Bankruptcy Reform Act of
1978, as amended, or file a petition or answer seeking reorganization or an
agreement with creditors or to take advantage of any insolvency law or other
law providing for the relief of debtors or an answer admitting the material
allegations of a petition filed against it in any bankruptcy, reorganization
or insolvency proceeding, or (v) take any partnership or corporate action, as
the case may be, for the purpose of effecting any of the foregoing:

{j) An involuntary case under a chapter of the Bankruptcy Reform
act of 1978, as amended, shall be commenced, or any other proceeding shall be
instituted witheout the application, approval or consent of Lessee, any General
Partner, INE, Hydro~Flow or any Shareholder seeking in respect thereof
reorganization, dissolution, winding up. liguidation, a composition or
arrangement with c¢reditors, a readjustment of debts, the appointment of a
trustee, receiver, liquidator, custodian or the like of Lessee, any OGeneral
Partner, INE, Hydro-Flow or any Shareholder or of all or any substantial part
of its assets or other like relief or the issuance of a writ of attachment.
execution or similar process in a material amount against any material part of
the property of Lessee, any General Partner, INE, Hydro-Flow or any
Sharehplder and Lessee, any General Pariner, INE, Hydro-Flow or any
Shareholder shall either fail to contest such proceeding in good faith or such
proceedings shall continue for any period of ninety (90) consecutive days: or

{k) There shall have occurred an Event of Default under any
Fundamental Agreement or there shall have occurred a Default by any party
other than Lessor under any material term, condition, . .provision,
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representation or warranty contained in any of the Related Documents and such
default shall continue unremedied for thirty (30) days after notification from
Lessor to Lessee.

Section 18. Remedies.

{a} Generally. Upon the occurrence of any Event of Default and at
any time thereafter so long as the same shall be continuing, Lessor may, at
its option, declare this Lease to be in default, and at any time thereafter
Lessor may do one or more of the following with respect to the entire Facility
and the Site Lease ag Lessor in its sole discretion shall elsct, to the extent
permitted by, and subject to compliance with, any mandatory regquirements of
Applicable Law:

(i} Recovery of Facility. Lessor may cause Lessee, upon the
written demand of Lessor and at Lessee's expense, to deliver the Facility to
Lessor at the Site. in the condition and otherwise in accordance with all of
the terms of Sections ¢ and 16, or Lessor, at its option, may enter upon the
Site, if this can be done without breach of the peace (provided that entry on
the Site without Lessees's consent shall not alone constitute a breach of the
peace}) and take immediate possession of and remove the Facility or any part
thereof by summary proceedings or otherwige, all without liability to Lessee
for or by reason of such entry or taking of possession, whether for the
restoration of damage to property caused by and reasonably necessary to such
taking or otherwise.

{ii) Sale, Lease or Use of Facility. Lessor may sell the
Leased Property or any part thereof, at public or private sale, with notice to
Lessee but with or without advertisement as Lessor may determine, or otherwise
dispose of, hold, use, operate, lease to others or keep idle the Leased
Property or any part thereof as Lessor in its sole discretion may determine.
all free and clear of any rights of ‘Lesgsee and without any duty to account to
Lessee with respect te such action or inactien or for any proceeds with
respect thereto except to the extent required by clause {iv) below if Lessor
elects to exercise its rights under said eclause in lieu of its rights under
clause (iii) below.

{111) Payment Generally. Whether or not Lessor shall have
exercised, or shall thereafter at any time exercise, any of its rights under
clauses (i) and (ii) above, Lessor, with respect to the Leased Property. by
written notice to Lessee specifying a payment date not earlier than
fifteen (15} days from the date of such notice (the "Payment Date")}, may cause
Lessee to pay to Lessor, on the Payment Date, as liguidated damages for loss
of a bargain and not as a penalty, (A) any unpaid Basic Rent due up to but not
including the Rent Payment Date (or the date which would have been such Rent
Payment Date but for the termination of this Lease) preceding the Payment
Date, (B) any unpaid Supplemental Rent, (C} any unpaid Excess Rent due up to
but not including the Rent Payment Date {or the date which would have been
such Rent Payment Date but for the termination of this Lease) preceding the
Payment Date and (D) whichever of the following amounts Lesser, in its sole
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discretion, shall specify in such notice together with interest on such amount
at the Default Rate from the Rent Payment Date to the date of actual payment):

{1) an amount equal to the Casualty Loss Value of the
Leased Property as of such Rent Payment Date; provided, however, that Lessor
shall be entitled without deduction to such amount for the Leased Property
only if Lessor shall have demanded possession of the Facility and the Site
pursuant to clause (i} above and Lessee shall have failed to deliver such
possession in accordance with the terms of such clause; or

(2} an amount equal to the excess, if any, of such
Casualty Loss Value over the aggregate Fair Market Rental Value of the Leased
Property for the remainder of the Term hereunder after discounting at the
Default Rate such Fair Market Rental Value on such periodic basis as Basic
Rent is payable hereunder to present worth as of such Rent Payment Date: or

{3} an amount equal to the excess, if any. of such
Casualty Loss Value over the aggregate Fair Market Value of the Leased
Property as of such Rent Payment Date.

{iv) Payment After Sale. If Lessor, pursuant to clause (ii}
above, shall have sold the Leased Property, Lessor, in lieu of exercising its
rights under clause (iii) above with respect to the Leased Property, may, if
it shall so elect, cause Lessee to pay Lessor, as liquidated damages for loss
of a bargain and not as a penalty, {A) any unpaid Basic Rent due up to but not
including the Rent Payment Date {or the date which would have been such Rent
Payment Date but for the termination of this Lease) preceding the date of such
sale, (B) any unpaid Supplemental Rent, (C)} any unpaid Excess Rent due up to
but not including the Rent Payment Date {or the date which would have been
such Rent Payment Date but for the termination of this Lease) preceding the
date of such sale, and (D) an amount equal to any deficiency between the net
proceeds of such sale and the Casualty Loss Value of the Leased Property as of
such Rent Payment Date, together with interest at the Default Rate on such
amount from the date of such Rent Payment Date until the date of actual
payment,

{v)} Payment After Re-Lease. If Lessor, pursuant to
tlause {(ii) above, shall have leased the Facility to others, Lessor, in lieu
of exercising its rights under clause (iii) abowve, may elect to cause Lessee
to pay to Lesser, as liguidated damages for loss of a bargain and not as a
penalty, the sum of (3} any unpaid Basic Rent due up to but not including the
Rent Payment Date {or the date which would have been such Rent Payment Date
but for the termination of this Lease) preceding the date of such re-lease.
{B) any unpaid Suppiementzl Rent, (C) any unpaid Excess Rent due up to but not
including the Rent Payment Date (or the date which would have been such Rent
Payment Date but for the teérmination of this Lease} preceding the date of such
re-lease, and (D) the amount of any deficiency between (1} the Casualty Loss
Value as of such Rent Payment Date and (2} the average rentals under such
re-lease on a monthly basis for the number of months remaining on the Term of
this Lease, after discounting such rentals at the Default Rate monthly to the
present worth as of such Rent Payment Date, together with interest at the
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Default Rate on such amount from such Rent Payment Date until the date of
actual payment.

{(b) Other Amounts and Expenses. In addition, Lessee shall be
liable for any and all unpaid Supplemental Rent due hereunder before, after or
during the exercise of any of the foregoing remedies and for all - reasonable
legal fees and other costs and expenses incurred by Lessor by reason of the
occurrence of any Event of Default or the exercise of Lessor's remedies with
respect thereto, including all costs and expenses incurred by Lessor in
connection with gaining possession of the Leased Property in accordance with
the terms hereof, the placing of the Leased Property in the condition reguired
hereunder or any sales or broker's commissions.

{c) OQOther Remedies. Lessor may exercise any other right or remedy
which may be available to it under Applicable Law or proceed by appropriate
court action to enforce the termsz hereof or to recover damages for the breach
hereof or to terminate or rescind this Lease.

{d) Election of Remedies. Except as otherwise expressly provided
above, no remedy referred to in this Section 18 is intended to be exclusive,
but each shall be cumulative and in addition to any other remedy referred to
above or otherwise available to Lessor at law or in eguity. The exercise or
beginning of exercise by Lessor of any one or more of such remedies shall not
preclude the simultanecus or later exercise by Lessor of any or all such octher
remedies. To the extent permitted by applicable law, Lesseeé hereby waives any
rights now or hereafter conferred by statute or otherwise which may require
Lessor to take any judicial proceedings in connection with the Leased Property
or to give any notice or to sell, lease or otherwise use the Leased Property
in mitigation of Lessor's damages as set forth in this Section 18 or which may
otherwise limit or modify any of Lessor's rights or remedies under this
Section 18.

Section 19. Indemnities.

{a) General Indemnity.

(i) Generally. Tc the extent allowable by law or
contract, Lessee shall indemnify and hold Lessor harmless from, and defend
Lessor against, any and all c¢laims, demands and liabilities, including
reasonable attorneys' fees of whatever nature relating to or in any way
arising out of this Lease or the possession, use, delivery, installation,
operaticn, control, nondelivery, return, nonuse or disposition of the Facility
or the Site, including, without limitation, any claim, demand or liability:

{ly arising by reason of latent and other defects whether or
not discoverable by Lessor or Lessee.

(2) based wupon the negligence of Lessor or upon any
infringement of any patent, copyright or other similar right,
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{3) arising under the strict liability doctrine in tort or
under CERCLA, or

{4) arising by reason of the existence, at the time Lessor
takes possession of the Facility pursuant to Section 18, of any lien or
right of others against the Facility or the Site,

but excluding for the purposes of this Section 19 claims arising from Lessor's
willful misconduct or gross negligence. Lessor shall make available to Lessee
all of Lessor's rights under any similar indemnification from any seller or
manufacturer of any part of the Facility. The indemnities contained herein
shall survive the expiration or other termination of this Lease with respect
to all claims which arise during the Term hereof or which arise out of acts or
omissions which occur during the Term hereof and prior to delivery of the
Leased Property to Lessor pursuant to Section 18.

{b} General Tax Indemnity.

{i}) General.

{A) Indemnified Taxes. Lessee agrees that each payment of
Rent shall be free of all withheoldings of any nature whatsoever except for
withholdings with respect to taxes excluded by Section 19(b)(i)(C)., and in the
event that any withholding is reguired, Lessee shall pay an additional amount
of Rent such that after the deduction of all amounts reguired to be withheld,
the net amount of Rent actually received by Lessor will egual the amount of
Rent that would be due absent such withholding other than Excluded Taxes
collected by way of withholding. In addition, Lessee shzll pay. indemnify and
hold harmless Lessor from and against, and reimburse Lessor for, each Tax that
is described in Section 19(b){1}{B} and that is not excluded by
Section 19(b}{i}{C) (such indemnified Tax herein referred to as an
"Indemnified Tax'").

{B) Included Taxes. The Taxes for which Lessee must indemnify
Lessor under Section 19({b}{1)(A) are, except as excluded by
Section 19(M){i}(C}, any and all Taxes imposed upon or asserted against
Lessor, Lessee, or the Leased Property, or any part or portion therecf or
interest therein by any federal, state or local government or other taxing
authority in the United States, or by any foreign government or any political
subdivision or taxing authority thereof, or by any territory or possession of
the United States, or by any international taxing authority, in connection
with or relating to

(1} the manufacture, design, construction, preparation,
installation, testing, mortgaging, financing, refinancing, ownership,
purchase, acquisition, acceptancsa, rejection, importation, delivery,
nondelivery, lease, insuring, inspection, regulation, assembly, possession,
repossession, use, operation, leasing, subleasing, condition, maintenance,
modification, rebuilding, products, by-products, waste, presence, repair,
sale, return, abandonment, storage, redelivery, transfer of title, exportation
or other application or disposition of, or the imposition of any Lien (or the
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incurrence of any liability to refund or pay over any amount as a result of
any Lien) on, the Leased Property, or any part or portion thereof or rights or
interest therein;

(2) payments of Basic Rent, Excess Rent or Supplemental
Rent or the receipts or earnings rising therefrom or received with respect to
the Leased Property or any part or portion thereof or interest therein, or
payable pursuant to the Lease:

{3} any Fundamental Agreement or any Related Document or
amount paid or payable pursuant to any Fundamental Agreement or any Related
Document;

(4) the Leased Property, or any part or portiocn thereof
or any interest therein, the Lease, the BSite Lease or any sublease to the
Leased Property. or any part or portion thereof or any interest therein;

{(5) the payment of any claim, refund, warranty payment or
rebate to Lessee or Lessor {including replacement of any part or portion of
the Leased Property) by any person including manufacturers and contractors.
provided that this clause (3) shall not be construed to extend to a refund or
rebate of an amount to Lessor {a} to the extent Lessee establishes that such
refund or rebate does not reimburse Lessor for any loss or expense or
diminution in value of the Leased Property and (b) for which there is no
offsetting obligation to pay such amounts to Lessee; or

(6) otherwise with respect to or in connection with the
transactions contemplated by the Fundamental Agreements.

{C} Excluded Taxes. The Taxes described in
Section 19(bh){1}(B) for which Lessee isg not required to provide
indemnification under Section 19(b){i){A) are the following:

{1} any Tax included in Lessor's Cost:;

(2} any Tax that is (a) imposed on, based on or measured
by the gross income or receipts (cther than gross receipts taxes in the nature
of property taxes, sales, wvalue added, use or similar taxes) or net income of
Lessor {including without limitation and however described capital gains
taxes, minimum taxes on income, taxes on items of tax preference,
unincorporated business taxes, franchise taxes and any withheolding of such
taxes), (b) computed by reference to multiple bases one of which is net
income, or {c} an income tax or surcharge. additien to tax, penalty, fine or
other similar charge in respeéct thereof, of Lessor other than with respect to
any item referred to in Section 1S9(b){i){(B}(3}:

(3} any Tax (or any allocable portion thereof) imposed
against Lessor by any state or local taxing authority in the United States
which constitutes a doing business, franchise or similar tax;
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{4) any Tax resulting from the willful misconduct or
grosg negligence of Lessor;

{(5) any Tax enacted in substitution for any of the
foregoing:;

(6) any Tax on the disposition of the Leased Property by
Lessor unless after an Event of Default has occurred and is continuing {or
would be continuing but for the exercise of remedies); and

(7} any Tax to the extent incurred or imposed in respect
of any period after the earlier of the termination of this Lease in accordance
with the terms hereof or, if an Event of Default shall have occurred and be
continuing. the date upon which Lessor, in the exercise of its remedies under
the Lease, transfers title to or possession of the Leased Property to a Person
other than Lessse.

Notwithstanding anything to the contrary contained din this
Section 19(b}){(i}(C). the provisions of this Section 19(b}(i){C) shall not
apply to any Taxes imposed in respect ©f the receipt or accrual of any
indemnity payment made by Lessee pursuant to this Section 1%{b}.

{11} Payment of Taxes, Indermnity Amounts and Refunds.

(A) Tax FPilings and Payments. Lessee shall timely prepare and
file all reports and returns that are required to be made with respect to
Indemnified Taxes. Lessee shall, to the extent permitted by law, cause all
billings of such Indemnified Taxes to be made to Lessor in care of Lessee,
make payment thereof and, from time to time on written regqguest of Lessor,
submit written evidence of such payment. Lessor shall furnish Lessee,
promptly after receipt. copies of all reguests for information from any taxing
authorities relating to any Indemnified Taxes with respect to Lessor, and
ghall request such taxing authority to contact Lessee regarding any such
information: provided, however, that the failure of Lessor to give such
written notice to Lessee shall not (1) reduce Lessee's obligations under this
Section 19(b} or (2} release Lessee from its obligations wunder this
Section 19(b), unless such failure materially, adversely affects Lessee's
ability to contest such claim.

{B) Date of Indemnity Payment. Except as provided 1in
Section 19(b)(i1i)(A} above (dealing with Indemnified Taxes paid in connection
with a return or report prepared and filed by Lessee), each amount payable to
Lessor pursuant to this Section 18(b} in respect of Indemnified Taxes (an
"Indemnity Payment") shall -be paid in immediately available funds within
thirty (30) days after written notice by Lessor to Lessee certifying that such
Taxes have first been paid, directly or by offset by Lessor.

{iii} Subsequent Refunds. If Lessor shall obtain a refund (including
without limitation the offset of a refund against a further tax liability) of
all or any part of any Tax paid by Lessee, Lessor shall pay Lessee an amount
equal to the sum of (A} the amount of such refundff(ljy;gdquqhby reasconable
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expenses not previously reimbursed and Taxes payable with respect to receipt
thereof, but (2) increased by the amcunt of any tax benefit realized by Lessor
in connection with such payment to Lessee. and {B) any amounts payable under
Section 19(b)(iv) below (relating to interest)}; provided, however, that
notwithstanding the foregoing portion of this sentence, Lessor shall not be
obligated to make any payment to Lessee pursuant to this sentence as long as
an Event of Default shall have occurred and be continuing under this Lease or
any other Fundamental Agreement.

(iv) Interest. If Lessor receives a refund (including without
limitation the offset of refund against further tax liability) of all or part
of any Indemnified Taxes for which an Indemnity Payment was made by Lessee
pursuant to this Section 19(b)}, Lessor shall pay promptly to Lessee any
interest actually received from or credited by the taxing authority with
respect thereto, computed after taking inte account any taxes payable by
Lessor as a result of the receipt or accrual of such interest, and increassd
by any taxes saved by reason of the deductikility of the payment or accrual by
Lessor of the amount payable to Lessee hereunder or of the taxes described in
this Section 19{b}(iv).

{v) Reimburgements by Lessor Generally. 1If, for any reason, Lessee
is required to make any payments with respect to any Taxes imposed on Lessor
in respect of the transaction contemplated by the Fundamental Agreements or
the Facility which Taxes are not the responsibility of Lessee under this
Section 19(b), then Lessor ghall pay to Lessee an amount that eguals the
amount paid by Lessee with respect to such Taxes,

{vi) BSurvival. The obligations contained in this Section 19(b}
shall gurvive the termination of this Lease. The obligations of Lessee in
respect of all such indemnities, obligations, adjustments and payments are
expressly made for the benefit of, and shall be enforceable by, Lessor, at the
option of Lessor without declaring this Lease to be in default or taking other
action hereunder,

{c) After-Tax Basis. The indemnity amounts payable under this
Section 19 shall be computed on an "after-tax" basis, s¢ that any such
indemnity payment shall be an amount which, when reduced by the increase in
the federal, state and local tax liability of Lessor based upon or measured by
Lessor's net income as a result of such payment and after taking into account
any present or future tax benefits (such as offsets resulting from any
additional deductions or credits due to increased tax liabilities to any
taxing authorities), shall egual the claim in respect of which such indemnity
is payable.

{3} Control of Litigation, Subrogation. Provided no Default shall
have occurred and be continuing, Lesses shall have the right to control
litigation related to any claim against Lessor for which Lessee would be
liable under this Section 19, using lsgal counsel reasonably acceptable to
Lessor, and to determine the settlement of claims therein. To the extent that
Lessee has made an indemnity payment to Lessor pursuant to this Secticn 19 or
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otherwise, Lessee shall be subrogated to Lessor's rights in the affected
transaction.

Section 20, Agsignment.

{a) Generally., This Lease shall inure to the benefit of and be
binding upon the successors and permitted assigns of the parties hereto.

(b} Assignment by Lessor. Lessor may not assign any interest under
this Lease (i) if such assignment would constitute a breach under the Power
Purchase Agreement, {(ii) in any manner that will cause the Facility to lose
its status as a QF or (iii) in any manner that will subject the Facility or
Lessee to additional regulation by any federal, state or local governmental
authority or regulatory commission (including, without limitation, the BSEC,
the FERC and the PUC) as a "public utility," a "public utility holding
company," an "electric utility," an "electric utility holding company" or an
"electrical corporation" under any federal, state or local law rule or
regulation (including, without limitation, the PUHCA, the FPA and the State
PUC Law). Otherwise, Lessor may assign and reassign (whether as security or
otherwise} all or any part of ite rights, title and interest in and to this
Lease or the Leased Property or the Rent due or to become due to Lessor
hereunder to a person experienced in financing, owning or operating
hydroelectric or alternative energy projects. Any such assigument shall be
subject to the rights of Lessee under this Lease.

{c)} Assignment by Legsee. Lessee shall not, without Lessor's prior
written consent, which consent shall not be unreasonably withheld, assign to
anyone its rights hereunder or any of its interest in the Leased Property. In
tonnection with any such consent of Lessor, Lessee shall provide such
information concerning the proposed assignee and the proposed assignment as
Legsor shall reasonably request. Lessor may withheld such consent if such
information is not provided by Lessee to Lessor's reascnable satisfaction or
if the information provided indicates. in Lessor's judgment, that such
assigmment is likely to have such an adverse impact that is not
insubstantial. Lessee may not assign any interest under this Lease (i) if
suchk assignment would constitute a breach under the Power BSales Agreement.
{ii) in any manner that will cause the Facility to lose its status as a QF or
(iii) subject the Facility or Lessee to regulation by any federal, state or
local governmental authority or regulatory commission {including, without
limitation, the BSEC, FERC and the PUC) as a "public utility." a "public
utility hoiding company," an "electric utility," an "electric utility holding
company” or an "electrical corporation" under any federal., state or local law
rule or regulation {including, without limitation, the PUHCA, the FPA and the
State PUC Law). Unless specifically agreed by Lessor, no assignment. whether
or not consented to, shall in any way relieve Lessee from any obligation under
this Lease, and Lessee hereby waives any rights it may now have or hereafter
acquire to avoid any such obligation by reason of such assignment or any
circumstances arising from such assignment. Lessee agrees to indemnify and
hold harmless Lessor against any and all, claims, demands, liabilities and
reasonable out-of-pocket expenses, of whatever nature, relating to or in any
way arising out of such assignment, including, witheut limitation, reasonable

Eodion Wl Lt

30
3323H



Y [, - PRI PP SR R N T

out-of-pocket expenses incurred in evaluating any proposed assignment, and all
reasonable out-of-pocket costs, damages, charges, attorneys’ fees and expenses
arising out of or necessitated by assertion of any such claim or demand with
regard to such assignment. _Any assignment entered into in violation of this
Section 20(c} shall be void.

Section 21. Addresses and Payments.

{a} Addresses., All notices or other communications required or
permitted to be given hereunder shall be in writing, shall be addressed as
provided below and shall be considered as properly given (1) if delivered in
person, (ii} if sent by overnight delivery service (including, without
limitation, Federal Express, ETA, Emery, Purolater, DHL, Air Borne and other
similar overnight delivery services), (iii) in the ewvent overnight delivery
services are not readily available, if mailed by first c¢lass United States
mall, postage prepaid, registered or certified with return receipt reguested
or (iv) if sent by prepaid telegram, facsimile copy or by telex and
confirmed. Notice so given shall be effective upon receipt by the addressee:
provided, however, that 1f any notice is tendered to an addressee and the
delivery thereof is refused by such addressee, such notice shall be effective
upon such tender. For the purposes of notice. the addresses of the parties
shall be as set forth below: provided, however, that any party shall have the
right to change its address for notice hereunder to any other location within
the continental United States by giving of thirty (30) days' notice to the
other parties in the manner set forth hereinabove. The initial addresses of
the parties hereto are as follows:

{1} Lessor: Westinghouse Credit Corporation
Cne Oxford Centre
Pittsburgh, Pennsylvania 1521%
Attention: Manager, Administration,
Major Industries
Finance Group
Facsimile: (412) 393-3387

{2} Lessee: Smith Falls Hydropower
69% East South Temple
Salt Lake City, Utah 84102
Attention: David B. Van Otten
Facsimile: (801) 3&3-6661

(b) Payments. All payments required or permitted hereunder shall
be made in lawful currency of the United States, 2Any wire fund transfers
shall be paid to the account of the intended recipient as set forth below.

Any party may change its account by giving notice to the other party in the
manner set forth above.

(1) Lessor: Lessor's account at
Citibank, N.A.
399 Park Avenus |
New York, New York
Account No. 3848-7299
Attention: ABA No., 021-000089
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{2} Lessee: Lessee's account at

First Security Bank of Utah

15 East 100 South

Salt Lake City,. Utah 84111

Account No. 060 00556 10

Attention: Christian M, Feinauer
Cash Management Officer
{801) 350-5163

Section 22. Waivers. Lessor's failure at any time to require
strict performance by Lessee of any of the provisions hereof shall not waive
or diminish Lessor's right thereafter to demand strict compliance therewith or
with any other provision. No express or implied waiver by Lessor of any
Default or Event of Default shall in any way be, or be construed to be, a
waiver of any future or subseguent Default or Event of Default or of any other
Default or Ewent of Default. Failure by Lessor to collect the Rent reserved
herein or any other sums as and when the same fall due, or to exercise its
right to take possession of the Facility or the Site as herein provided, shall
not waive or in any way affect Lessor's rights under this Lease or extend the
time for making said payments. None of the conditions or provisions of this
Lease shall be held to have been waived by any act or hknowledge of Lessor, its
agents or employees, but only by an instrument in writing signed by an officer
of Lessor and delivered to Lessee,.

Section 23. Quiet Endioyment. Lessor covenants that Lessee and its
permitted successors and assigns, so long as no Default shall have occurred
and be continuing, may and shall peaceably and quietly have, hold, possess,
use and enjoy the Leased Property as provided in this Lease without suit,
molestation or interruption by Lessor or by reascn of Lessor's acts.

Section 24, Lessor's Right to Perform for Lessee. If Lessee fails
to make any payment of Rent reguired to be made by it hereunder or fails: to
perform or comply with any of its agreements contained herein, Lessor may
itself, upon ten (10) days' prior written notice to Lessee, make such payment
or perform or comply with such agreement, and the amount of the reascnable
expenses of Lessor incurred in connection with such payment or the performance
of or compliance with such agreement, as the case may be, together with
interest thereon at the Default Rate, shall be deemed Supplemental Rent,
payable by Lessee upon demand.

Section 25. Resistance to Regulatory Change. If the FERC or the
PUC shall issue any order, judgment, regulation or decision the effect of
which is to rescind, terminate, repeal, invalidate, suspend, enjein, amend or
modify the Power Purchase Agreement, then, under such circumstances, if such
regulatory change shall be known to Lessee and if, as a result of such
regulatory change., there shall exist in the good faith opinion of Lessor a
reasonable possibility that such regulatory change will have a material and
adverse effect on any of the Fundamental Agreements, the Related Documents or
the documents contemplated thereby, Lessee shall diligently and timely
{a}) make all filings, (b) pursue all remedies and appeals and {c) take such
other lawful action, in each case as shall be necessary or, in the good faith
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opinion of Lessee or Lessor, desirable to (i) prevent such regulatory change
from becoming final and nonappealable or otherwise irrevocable, (ii) postpone
the effectiveness of such regulatory change and (iii) cause such regulatory
change to be revoked or amended or modified so as to eliminate the reasonable
possibility of such material adverse effect.

Section 26. Distributions to General Partners. Lessee hereby
cenvenants that it shall not make any distribution of cash, securities or

other property to any General Partner while any Default shall have occurred
and be continuing.

Section 27. Governing Law: BEntire Agreement. This Lease shall be
governed by the laws of the State of Idaho and, together with the Financing
Agreement and the other Fundamental Agreements, constitutes the entire
agreement between the parties pertaining to the lease of the Leased Property
by Lessor to Lessee. No other agreement, oral or written, express or implied,
has been made between the parties, except as referred to herein.

Section 28. Amendment; Invalidity; Payments. This Lease may not be
altered or amended except by an agreement in writing signed by Lessor and
Lessee, If any provision of this Lease or the application thereof to any
party or circumstances is held invalid or unenforceable, the remainder of this
Lease and the application of such provision to other parties or circumstances
shall not be affected thereby, and to this end the provisions of this Lease
are declared severable. Notwithstanding any provision herecf to the contrary,
any payment regquired under this Lease which is due on a day which is not a
Business Day may be paid on the next day which is a Business Day.

Section 29. Counterparts. THIS LEASE WILL BE SIMULTANEQUSLY
EXECUTED IN TWO (2) COUNTERPARTS, EACH OF WHICH, WHEN SO EXECUTED AND
DELIVERED, SHALL CONSTITUTE AN ORIGINAL, FULLY ENFORCEAELE COUNTERFPART FOR
ALL PURPOSES EXCEPT THAT ONLY THE COUNTERPART STAMPED CR MARKED “COUNTERPART
NUMBER 1", THE RECEIPT OF WHICH HAS BRBEEN ACKNOWLEDGED BY LESSOR, GSHALL
CONSTITUTE "CHATITEL PAPER" OR OTHER "COLLATERAL" WITHIN THE MEANING OF THE
UNIFORM COMMERCIAL CODE IN EFFECT IN ANY JURISDICTICON,

Section 30. Scepe  of Liability. Notwithstanding any other
provision of this Agreement or any of the other Fundamental Agreements, there
shall be no recourse against the Shareholder, the General Partners,
Hydro-Flow, INE or any of their respective Affiliates (other than Lessee),
stockholders, officers, directors or emplovees, for any liability to Lessor
arising in connection with any breach or default under this Lease except to
the extent the same is enforced against Lessee or the Collateral, and Lessor
shall look solely to Lessee and the Collateral in enforcing rights and
obligations under and in connection with this Lease., provided, however, the
foregoing provisions of this Section 30 shall not:

(a} Constitute a waiver, release or discharge of any of the
indebtedness wunder, or of any of the terms, covenants, conditions or
provisions of, this Lease or any other Fundamental Agreemerjt,' and the - same
shall continue until fully paid, discharged, observed, or performed; ’
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{b) Limit or restrict the right of Lessor to name Lessee or
any other Person as a defendant in any action or suit for a judicial
foreclosure or for the exercise of any other remedy under or with respect to
this Lease, the Collateral Documents or any other Fundamental Agreement, or
for injunction or specific performance; or

(c) In any way limit or restrict any right or remedy of Lessor
(or any assignee or beneficiary thereof or successor thereto) with respect to,
and Lessee and any other party hereto shall remain fully liable to the extent
that it would otherwise be 1liable for, any fraud, misrepresentation or
misappropriation of Facility revenues, Proceeds or any other earnings,
revenues, rents, issues, profits or proceeds from or of the Collateral that
should or would have been paid as provided herein or paid or delivered to
Lessor (or any assignee or beneficiary thereof or successor thereto} towards
any payment required under this Lease or any other Fundamental Agreement.
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IN WITNESS WHEREOF, the parties have duly executed this Lease as of
the date first above written.

LESSCOR: WESTINGHOUSE CREDIT CORPCRATION

By ‘
Title: BSenlor Investment Manager

LESSEE: SMITH FALLS HYDROPOWER
by its general partners:

AMERICAN PACIFIC POWER CORP,

By:

David B. Van Ctten, President

PACIFIC WEST POWER CORP.

By:

Gary E. May, President

AMERICA WEST HYDRO, INC.

By:

R. Fred Moss, President

ACKNCWLEDGMENT

Receipt of Counterpart Number 1 of the Lease is hereby acknowledged.

LESSOR: ; WESTINGHOUSE CREDIT CORPORATION

By

Title: Senior Investment Manager

3323H
FACILITY AND SITE LEASE

i Y
AN N
35 ;
3323H



3323H

SCHEDULE I1I

DESCRIPTION OF SITE
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poEDULE 11

DESCRIPIION OF FET PROPERTY

A tract of land in the West Half of the Northeast Quarter (W 1/2
NE 1/4) of Section Twenty=-six (26), Township Sixty-five (65}
North, Range Two (2} West, B.M., Boundary County, Idaho; more
particularly described as follows:

Beginning at a peoint on the north line ¢f the Scuthwest Quarter
of the Northeast Quarter (SW 1/4 NE 1/4) of said Section
Twenty=-six (26}, which is North 89 degrees 46' 32" East, 476.2%
feet from the northwest corner of said Southwest Quarter of the
Northeast Quarter (SW 1/4 NE 1/4): thence North 00 degrees 13'
23" West, 175.00 feet; thence North 89 degrees 46' 32" East,
313.48 feet: thence South 18 degreeas 13' 11" East, 1B4.00 fest;
thence South 12 degrees 40' 05" East, 48.72 feet, tc the center
of Smith Creek; thence up the center ¢of smith Creek, South 28
degrees 20' 26" West, 127.92 feet; thence leaving the centerline
of the creek, Scuth 89 degrees 46' 32" West, 319.88 feet; thence
North 00 degrees 13' 23" West, 160.90 feet, to the TRUE PQINT OF
BEGINNING,

TOGETHER WITH an easement 100 feet in width for access and
utilities through the Northwest Quarter ©f the Northeast Quarter
(NW 1/4 NE 1/4) of said Section Twenty-six (26); said strip being
50 fee:t on each side of the fcllowing described centerline:

Beginning at a point on the north line of the above described
property which ies South 89 degrees &6' 32" West, 52.57 feet from

the northeast corner of the above described property: thence

North 18 degrees 13' 13" West, 27.77 feet; thence North 62

degrees 49' 13" West, 68.33 feet; thence North 03 degrees 42' 02"
West, 115.88 feet; thence North 25 degrees 59' 34" wWest, 116.34

feet: thence North 42 degrees 21' 30" East, 130.65 feet; thence
North 49 degrees 57' 12" Zast, 106.56 feet: thence North 01

degrees 3%' 14" West, 132.54 feet; thence North 38 deqrees 40'

06" Wegt, 96.06 feet; thence North 24 degrees 43' 19" East,

128.37 feet:; thence North 07 degrees 38' 20" Eagt, 140.62 feety
thence North 43 degrees 47' 47" East, 220.5] feet; thence North:.
B5 degrees 12' 25" East, 165.20 feet to the westerly right of way - .
of the county road known as the West Side road, and the terminus "o
of this easement; with the sidelines of said easement to... (g .,
intersect the county road right of way and adjacent boundaries.”




- POGETHER WITE an easement 100 feeot in width for a pipeline
“through the Southwest Quarter of the Northeast Quarter (Sw 1/4 KE
1/4) of said Section Twenty-six (2€); said easement being 50 feet
on each side of the following described centerline:

Beginning at a peoint on the west line of the Southwest Quarter of
the Northeast Quarter (SW 1/4 KE 1/4) of said Section Twenty-six
(26), which is South 00 degrees 18' 07" East, 245.21 feet from
the northwest c¢orner of said Southwest Quarter of the Northeast
Quarter (SWw 1/4 NE 1/4);: thence North 69 degrees 29" 36" East,
507.41 feet, tc the west boundary of the above described property
with the sidelines of said szsement to be extended or shortened
to intersect adjacent boundaries.



SCHEDULE III

BASTC RENT FACTORS AND CASUALTY LOSS VALUES

PART A: BASIC RENT FACTORS

Rent Payment Date Basic Rent Factor - %
6/30/90 5.352
12/30/90 5.352
6/30/91 5.308
12730791 5.308
6/30/92 5.261
127306/92 5.261
6730/93 5.212
12/3G/93 5.212
6/30/94 5.161
12/30/94 5.161
6/30/95 5.107
12/30/85 5.107
6/30/96 5.050
12/30/%8 5.0580
6/30/97 5.122
12730797 5.122
6/30/98 5.066
12730798 5.0686
6/30/99 5.008
12/30/9¢9 5.008
673072000 4.775

- 12/30/2000 4.775
6/30/01 5.1143
12/30/01 5.114
6/30/02 4.988
12/30/02 4,988
6/30/03 4,887
12/30/03 4,887
6/30/04 4.783
12/30/04 4,783
6/30/05 4.704
12/30/05 4.704
£/30/706 4.621
12/30/06 4.621
&/30/07 4.534
12/30/07 4,534
8/30/08 4.486
12/30/08 4.486
6/30/09 4,398
12/30/09 4.398
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PART B:
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Payment
Date

30
30
30
30
30
30
30
30
20
30
30
30
30
30
30
30
20
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30
30

CASUALTY LOSS VALUES

DEC
JAN
FEE
MAR
APR
MAY
JUN
JUL
AUG
SEP
OCT
NOV
DEC
JAN
FEB
MAR
APR
MAY
JUN
JUL
AUG
SEP
OCT
NOV
DEC
JAN
FEB
MAR
APR
MAY
JUN
JUL
alG
SEP
oCT
NOV
DEC
JAN
FEB
MAR
APR
MAY
JUN
JUL
AUG
SEP

1989
1990
1990
1990
1990
1850
1990
1990
15990
1990
1990
1980
1990
1991
1991
1951
1591
1921l
19591
1991
1991
1991
1691
1991
1991
1992
1992
1992
1992
1992
1952
1932
1992
1992
1992
1592
1992
1993
1993
1993
1993
1993
1983
1993
19393
1993

Casualty

Loss Value

92.23667377
101.87764032
101.94068058
102.00953034
102.07531860
102.13835999
102.20761091
102.21990401
102.23807665
102.26216708
102.28364213
102.,31105643
102.34444858
101.21642145
101.08203919
101.07683852
101.07354675
101.06890743
101.06%99030
101.01556340
10C.96653496
100.92294007
100.87773558
100.83798952
100.80373736

99.61003736

99.40950457

99.33767259

99.26792923

99.19635170

99.13001044

99.00814372

98.89118623

98.77917009

98.66504483

98.55587921

98.45170548

97.18843527

96,91782678

96.77541031

96.63456863

96.49129550

96.35273933

96,15853391

95,96875442

95.78336936
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Payment Casualty

Date Loss Value
30 OCT 1993 95.59526322

30 NOV 1993 95.41158254
30 DEC 1993 95.23235607

30 JAN 1994 93.89431759
30 FEB 19%4 93.54839888
30 MAR 1994 93.33012670
30 APR 1994 93.112843%95
30 MAY 1994 92.90649283
30 JUN 1994 92.7043%9274
30 JUL 1994 92.46063602

30 AUG 1994 92.22088711
30 SEP 1994 91.88517206
30 OCT 1994 91.76026881
30 NOV 1994 91.53948595
30 DEC 1994 91.32288034
30 JAN 1995 89.96202039
30 FER 1995 B9.59307326
30 MAR 1995 89.35156438
30 APR 1995 89.11702011
30 MAY 1995 88.89470230
30 JUN 1995 88.67647313
30 JUL 1995 B8.41844119
30 AUG 1995 BE.16426567
30 SEP 1995 87.91397166
30 OCT 199% 87.67580170
30 NOV 1995 87.44161730
30 DEC 1995 87.21144439
30 JAN 1996 B6.95084272
30 FEB 1996 86.69401931
30 MAR 1996 B6.44099873
30 APR 1996 B6.19545784
30 MAY 19396 B5.96191645
30 JUN 19%% 85.73232927
3C JUL 1996 85.46328389%%
30 AUG 1996 85.19797204
30 SEP 199¢ B4,93640273
30 OCT 1996 84.68672870
30 NOV 199% 84.44090398
30 DEC 1996 B4.19895361
30 JAN 1997 . B3.90544639
30 FEB 1997 B3.61558165
30 MAR 1997 83.32938209
30 APR 1997 B3.05048489
30 MAY 1997 83.78356721
30 JUN 1997 B2.52046491
30 JUL 1997 82.21715301
30 AUG 1997 81.91741985
30 SEP 1997 81.62128869
30 OCT 1997 81.33702600

ITI-3
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Payment Casualty

Date Loss Value
30 NOV 1997 81.05646591
30 DEC 1997 B0.77963249
30 JAN 1998 80.47180853
30 FEB 1998 80.16747343
30 MAR 1998 79.86664990
30 APR 1998 79.57302434
30 MAY 1998 79.29112885
30 JUN 1998 79.01289282
30 JUL 1998 78.69476426
30 AUG 1998 78.38005758
30 SEP 1998 78.06879502
30 OCT 1998 77.76914885
30 NOV 1998 T77.47304472
30 DEC 1998 77.18050567
30 JAN 1999 76.85775043
30 FEB 199% 76.53832347
30 MAR 199% 76.22224642
30 APR 1999 75.91316324
30 MAY 1999 75.61554853
30 JUN 1999 75.32142557
30 JUL 1999 74.98774403
30 AUG 1999 74,65731973
30 SEP 1999 74.33017384
30 OCT 1999 74.01437898
30 NOV 1999 73.70195765
30 DEC 1999 73.39293180
30 JAN 2000 73.08303547
30 FEB 2000 72.77629885
30 MAR 2000 72.47274247
30 APR 2000 72.17596538
30 MAY 2000 71.89009307
30 JUN 2000 71.60754870
30 JUL 2000 71.28725301
30 AUG 2000 70.97004941
30 SEP 2000 70.65595800
30 OCT 2000 70.35266480
30 NOV 2000 70.05257422
30 DEC 2000 69.75570711
30 JaN 2001 69.36444659
30 FEB 2001 68.57618447
30 MAR 2001 68.59094023
30 APR 2001 68.21214051
30 MAY 2001 67.84464986
30 JUN 2001 67.48031214
30 JUL 2001 67.07516473
30 aUG 2001 66,67292542
30 SEP 2001 66.27361312
30 OCT 2001 55.88547650
30 NOV 2001 65.50035859

III-4
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Payment Casualty
Date Loss Value
30 DEC 2001 65.11827901
30 JaN 2002 €4,71640771
30 FEB 2002 64.31732840
30 MAR 2002 63.92105%23
30 APR 2002 63.53127610
30 MAY 2002 63.15238598
30 JUN 2002 62.77643728
30 JUL 2002 62.36055324
30 AUG 2002 61.94737008
30 SEP 2002 6£1.53690536
30 OCT 2002 61.13719917
30 NOV 2002 60.74029906
30 DEC 2002 60.34622326
30 JaN 2003 59,92892093
30 FEB 2003 59.51420085
30 MAR 20032 59.10207980
30 APR 2003 58.69614022
30 MAY 2003 58.30071077
30 JUN 2003 57.90800579
30 JUL 2003 57.47800938
30 AUG 2003 57.04649969
30 SEP 2003 56.6194%9287
30 OCT 2003 596.20285%20
30 NOV 2003 55.78881213
30 DEC 2003 35.37736348
30 JAN 2004 54,9437148%9
30 FEB 2004 54.51242538
30 MAR 2004 54.08351532
30 APR 2004 53.6604308%
30 MAY 2004 £3.24758150
30 JUN 2004 52.83717110
30 JUL 2004 52.38812400
30 AUG 2004 51.94134088
30 SEP 2004 51.49683648
30 OCT 2004 51.06230752
30 NOV 2004 50.63013696
30 DEC 2004 5$0.20034011
30 JAN 2005 49,74495384
30 FEB 2005 49.29170469
30 MAR 2005 . 48,84060654
30 APR 2005 48,39508759
30 MAY 2005 47.95931998
30 JUN 2005 ©47.5258170%
30 JUL 2005 47.05411665%
30 auG 2405 46,58444730
30 SEP 2005 46.11682219
30 QCT 2005 . 45,65880469
30 NOV 2005 4%,20290720
1115
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Payment Casualty

Date Logss Value
30 DEC 2005 44,74914351
30 JAN 2006 44 .27088561
30 FEB 2006 43.79452616
30 MAR 2006 43,32007750
30 APR 2006 42.85090765
30 MAY 2006 42,39110692
30 JUN 2006 41.93332464
30 JUL 2006 41.43780603
30 AUG 20086 40,94407365
30 SEP 2006 40.45213909
30 OCT 2006 39.96942564
30 NOV 2006 39.48858167
30 DEC 2008 39,.00961933
30 JAN 2007 38.50730461
30 FEB 2007 38.00663751
30 MAR 2007 37.50762872
30 APR 2007 37.01358308
30 MAY 2007 36.52850523
30 JUN 2007 36.04518707
30 JUL 24007 35.52461647
30 AUG 2007 35.00557477
30 SEP 2007 34.48807192
30 OCT 2007 33.97938436
30 NOV 2007 33.47230296
30 DEC 2007 32.96683818
30 JAN 2008 32.43196863
30 FEB 2008 31.8%848305
30 MAR 2008 31.36639044
30 APR 2008 30.83892938
30 MAY 2008 30.32009507
30 JUN 2008 29.80274899
30 JUL 2008 29,24829493
30 AUG 2008 28.69509752
30 SEP 2008 28.14316490
30 OCT 2008 27.59969991
30 NOV 2008 27.05756301
30 DEC 2008 26.51676283
30 JAN 2009 25.95337051
30 FEB 2009 25.39108134
30 MAR 2009 24.82990248
30 APR 2009 - 24.27303875
30 MAY 2009 23.74123799
30 JUN 20609 23.21074579
30 JUL 2009 22.66058602
30 AUG 2009 22.11161544
30 SEP 2009 21.56384177
30 OCT 2009 21.04115018
30 NOV 2009 20.51990662
30 DEC 2009 20.00000000

Slr .
111-6 Oy b
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SCHEDULE IV

EXCESE RENT AMOUNTS

Rent Payment Date

6/30/90
12730790
6/30/91
12/30/91
6/30/92
12730792
6/30/93
12/30/93
6/30/94
12/30/94
6/30/95
12730795
6/30/96
12/30/96
6/30/97
12/30/97
6/30/98
12/30/98
6/30/99
12/30/99
6/30/2000
1273072000
6/30/01
12/30/01
6/30/02
12/30/02
6/30/03
12/30/03
6/30/04
12/30/04
6/30/05
12/30/05
6/30/06
12730706
6/30/07
12/35/07
6/30/08
12/30/08
6/30/09
12/30709

Excess Rent Amount

Iv-1

107,072.
107.072.
112,383.
112,383.
113,462,
113,462,
111,534,
111,534.
112,739,
112,759,
114,085.
114,065,
115,454,
115,454.
.36
106,127.
107,156,
107,156.
.21
.20
135,626,
135,626,
103,714,
103,714.
109,883,
109.883.
113.746.
113.746.

B6,182.

86,182.
123,223,
123,223.
125,005.
125,005,
126,904,
126,904.
125,354.
125,354,
126,849,
126,849.

106,127

108,259
108,259

67
66
60
&0
00
00
33
33
65
&5
35
35
67
87

36
98
98

25
25
41
4l
56
56
34
33
73
73
65
B3
33
33
02
01
iz
12
79
78
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APPENDIX A
TO THE
FACILITY AND
SITE LFEASE

CERTIIFICATE OF DELIVERY AND ACCEPTANCE

SMITH FALLS HYDRCPOWER (Lessee under that certain Facility and Site
Lease {"Lease") dated as of » 19, between Lessee and WESTINGHOUSE
CREDIT CORPORATION, ("Lessor")) hereby acknowledges and accepts delivery of
the following Facility and a leasehold under the Ground Lease dated as of
May 25, 1989 between Lesser and Lessee pertaining to the following real
property:

Site: Fee titles in certain parcels and easements as to other parcels, all of
which parcels are situated in Boundary County, Idaho; all of such parcels and
interests are more particularly described in Appendix A to the Lessee Fee
Mortgage and the Lessee Easement Mortgage.

Pacility:

The 38.1%MW (Gross) hydroelectric facility located on the Site, in
Boundary County, Idaho, including, without limitation, any and all alterations
and components from time to time incorporated in or installed as part of such

Facility.

Capitalized terms not otherwise defined herein shall have the
meanings set forth in the Lease.

Lesscr hereby leases to Lessee, and Lessee hereby accepts and leases
from Lessor, the Facility and the Site pursuant to the Lease.

Dated: . 19 SMITH FALLS HYDROPOWER
by its general partners:

PACIFIC WEST PCWER CORP. AMERICAN PACIFIC POWER CORP.

BY: - By:
Gary E. May, President David B. Van Otten, President

AMERICA WEST HYDRC, INC.

By:

k. Pred Moss, President

3323H —
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ACKNOWLEDGMENT
This Certificate of Deliwvery and Acceptance is hereby acknowledged
and agreed to this day of . 19 .
Lessor

WESTINGHOUSE CREDIT CORPORATICN

By

Title: Senior Investment Manager

3323H
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APPENDIX B
T0 THE
FACILITY AND
SITE LEASE

CERTIFICATE QF DELIVERY AND ACCEPTANCE

SMITH FALLS HYDROPOWER (Lessee under that certain Facility and Site
Lease ("Lease") dated as of . 19 __ . between Lessee and WESTINGHCUSE
CREDIT CORPORATICN, {"Lessor")} hereby acknowledges and accepts delivery of
the Second Large Turbine.

Capitalized terms not otherwise defined herein shall have the
meanings set forth in the Lease.

Lessor hereby leases to Lessee, and Lessee hereby accepts and leases
from Lessor. the Second Large Turbine as part of the Facility pursuant to the

Lease.
Dated: . 19 SMITH FALLS HYDROPOWER
by its general partners:
PACIFIC WEST POWER CORF. AMERICAN PACIFIC PCWER CORP.
BY: By:
Gary E. May, President David B. Van Otten, President

AMERICA WEST HYDRO, INC.

By:

R. Fred Moss, President

B-1
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ACFNOWLEDGMENT
This Certificate of Delivery and Acceptance is hereby acknowledged
and agreed to this - day of » 19 .
Lessor

WESTINGHOUSE CREDIT CORPORATION

By

Title: Senior Investment Manager

3323H



EXECUTION COPY

FINANCING AGREEMENT

Dated as of May 25, 1989

among

WESTINGHOUSE CREDIT CORPORATION,
Lessor,

SMITH FALLS HYDROPOWER,
Lessee,

AMERICAN PACIFIC POWER CORE.,
APPC,

PACIFIC WEST PCWER CORP.,
PWPC,

AMERICA WEST HYDRO, INC.,
AWHI,

HYDRO-FLOW, INC..
Hydro-Flow
and

IDAHO NATURAL ENERGY, INC.,
INE

Hydroelectric Facility
Smith Creek, Boundary County, Idaho

AT

AUEG Y 1391
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FINANCING AGREEMENT

This FINANCING AGREEMENT dated as of May 25, 1989, by and among
WESTINGHOUSE CREDIT CORPORATION, a Delaware corporation {"Lessor"), SMITH
FALLS HYDROPOWER, a Utah general partnership ({("Lessee"}, AMERICAN PACIFIC
PCWER CORP., a Utah corporation {("APPC"), PACIFIC WEST POWER CORP., a Utah
corporation ({"PWPC'} and AMERICA WEST HYDRO, INC.. a Utah corporation ("AWHI")
(APPC, PWPC, and AWHI each being each gometimes referred to as a "General
Partner" and collectively the "General Partners"),. HYDRO-FLOW, INC., a Utah
corporation ("Hydro-Flow")} and IDAHO NATURAL ENERGY, INC., an Idaho
corporation {("INE"}.

WITNESGSETH:

WHEREAS, the defined terms in Schedule I annexed hereto are hereby
incorporated herein;

WHEREAS, each General Partner is a general partner of Lessee:

WHEREAS, INE 1s a wholly owned subsidiary of Hydro-Flow and
Hydro-Flow is cowned by three of the four Shareholders of the General Partners;

WHEREAS, Lessee proposes to construct a 38.15 (gross) megaWatt
hydroelectric power facility (the "Facility") and owns in fee, leases or owns
an easement to the Site, which i1s lecated in Boundary County, Idahe, on which
the Facility will be located:

WHEREAS, Lessee propeses that Lessor finance the Facility by
(a} making one or more Construction Loans to Lessee for the purpose of paying
for the construction of the Facility, (b} upon completion of construction and
passage of satisfactory performance tests, purchasing the Facility and leasing
the Site from Lessee and simultanecusly leasing the Facility and subleasing
the Site to Lessee (the "Sale Leaseback"”) and (c¢) upon completion of the Sale
Leaseback, making available to Lessee Revolving Loans for use during periods
of low water flow:

WHEREAS, in connection with the Construction Loans, (a) Lessor and
Lessee will enter into the Construction Loan Agreement, (b} Lesses will
execute and deliver to Lessor the Construction Note, and () Lessee will
execute and deliver to Lessor the Lessee Fee Mortgage pursuant to which Lessee
will grant to Lessor a mortgage on the Fee Property and a security interest in
all of Lessgee's assets, which assets shall include, but shall not be limited
to, the Power Purchase Agreement and each Related Document, *to secure the’
Chbligations, and {d) Lessee will execute and deliver to Lesseor the Lessee
Easement Mortgage pursuant to which Lessee will grant to Lessor a mortgage on
the Easements to secure the Obligations;
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WHEREAS, in connection with the Construction Loans, {a} as security
for the Obligations, =ach General Partner will enter inte a General Partner
Pledge and Security Agreement pursuant to which each General Partner will
grant to Lessor a pledge of such General Partner's partnership interest in
Lessee and a security interest in all of such General Partner's assets, (b) as
security for the Obligations, each Shareholder will enter inte a Shareholder
Pledge Agreement pursuant to which such BSharehcolders will grant to Lessor a
pledge of all of such Shareholder's shares of APPC, PWPC or AWHI, as
applicable, (¢) as security for the Obligations, Hydro-Flow will enter into
(i} the Hydro-Flow Pledge Agreement pursuant to which Hydro-Flow will grant to
Lessor a pledge of the stock of INE, (ii} the Hydro-Flow Mortgage pursuant to
which Hydro-Flow will grant to Lessor a mortgage on the Hydro-Flow Parcel and
a security interest in all of Hydro-Flow's assets relating to the Facility,
(d) as security for the OCbligations, INE will enter into the INE Security
Agreement pursuant to which INE will grant to Lessor a security interest in
all of INE's assets, {e) Yeates, entities affiliated with Yeates, May and
Lessor will enter into the Intercreditor Agreements pursuant to which Yeates
and such affiliated entities will subordinate to Lessor their respective
gecurity interests in the Pledged Stock and (f) Lessee, Lessor and Account
Holder will enter into the Construction Escrow Agreement pursuant to which
Lessee will establish the Construction Escrow Account to facilitate
disbursement of Construction Loans:;

WHEREAS, in connection with the Construction Loans, Lessor, Lessee
and Utility will enter into and deliver the Agreement of Understanding with
respect to Utility's exercise of the purchase right under the Power Purchase
Agreement and certain other matters set forth therein:

WHEREAS, in connection with the 8ale Leaseback, {(a) Leszee will
execute and deliver to Lessor one or more Bills of Sale pursuant to which
Lessee will sell, assign and transfer the Facility to Lessor, (b) Lesszee and
Lessor will enter intc the Ground Lease pursuant to which Lessee will lease
the Site to Lessor, (¢} Lessor will lease the Facility and sublease the Site
to Lessee pursuant to the Lease and (d) Lessor and Lessee will enter into the
Tax Indemnity Agreement pursuant to which Lessee will indemnify Lessor against
the loss of certain federal income tax benefits:

WHEREAS, in connection with the Revolving Loans,. (a} Lessor and
Lessee will enter into the Revolving Loan Agreement and (b) Lessee will
execute and deliver to Lessor the Revolving Note;

WHEREAS, in connection with the BSale Leaseback, Lessee and the
Operator will enter into and deliver the Cperation and Maintenance Agreement
pursuant to which such parties will provide for the operation of the Fagcility:

WHEREAS, in connection with the Sale Leaseback, Lessee, Lessor and
Account Holder will enter into the Escrow Fund Agreement pursuant to which
Legsee shall establish {(a) an Escrow Account into which all amounts received
from Utility under the Power Purchase Agreement shall be deposited and from
which disbursements for operating expenses and other distributions with
respect to the Facility shall be made and (b} a Major Maintenance Account
which will be a reserve for major repairs of the Facility; ' ST A
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WHEREAS, in connection with the Sale Leaseback, Lessee, Lessor and
Account Holder, will enter into the Lease Payment Reserve Agreement pursuant
to which Lessee shall establish the Lease Payment Reserve Account which shall
be a reserve for the payment of Rent and other operating expenses; and

WHEREAS, the actions described in recitals above and the other
actions and events described in this Financing Agreement are referred to
herein as the "Overall Transaction":

NOW, THEREFCRE, in consideration of the foregoing and of the mutual
covenants and agreements hereinafter contained, the parties hereto agree as
follows:

Section 1. Commitments.

{a) Lessor Commitment.

(i) Construction Loans. Subject to fulfillment of the
conditions specified in Section 3{(a}. Lessor hereby agrees to enter into the
Construction Loan Agreement and the other Pundamental Construction Agreements
on the Construction Loan Closing Date and, subject to the conditions in
Section 2 of the Construction Loan Agreement, from time to time during the
Construction Loan Period to make Construction Loans to Lessee in such amounts
as Lessee may request to pay Construction Costg and as do not exceed in the
aggregate at any one time outstanding the Construction Loan Commitment, all
pursuant to and in accordance with the Construction Loan Agreement.

{ii) Lease. BSubject to fuifillment of the conditions specified
in Section 3(b), Lessor hereby agrees, on the First Lease Closing Date, to
purchase from Lessee all of the Facility other than the Second Large Turbine
for an amount equal to Lessor's Cost of such portion of the Facility (the
"Initial Payment"}, to lease the Site from Lessee pursuant to the Ground
Lease, to lease to Lessee such portion of the Facility and sublease to Lessee
the Site pursuant to the Lease and to enter into the other Fundamental Lease
Agreements. Subject to fulfillment of the conditions specified in
Section 3(c), Lessor hereby agrees, on the Second Lease Closing Date, to
purchase from Lessee the Second Large Turbine for an amcunt equal to Lessor's
Cost of the Second Large Turbine (the "Final Payment") and to lease to Lessee
the Second Large Turbine pursuant to the Lease.

{ii1} Revolving Loans. Subject to fulfillment of the conditions
specified in Section 3(b}), Lessor hereby agrees, on the First Lease Closing
Date, to enter into the Revelving Loan Agreement and, subject to the
conditions in Section II of the Revolving Loan Agreement, to make Revolving
Loans to Lessee from time to time until the Revolver Termination Date in such
amounts as Lessee may request and as do not exceed in the aggregate at any one
time outstanding the Revolving Loan Commitment, all pursuant to and in
accordance with the Revolving Loan Agreement.

(b)' Lessee Commitment.
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{i) Acceptance of Hydro-Flow and INE Assets and Execution of
Fundamental Construction Agreements. Lessee hereby agrees, on or before the
Construction Loan Closing Date, to accept an assignment from Hydro-Flow of all
of Hydro-Flow's assets, with respect to the Overall Transaction, and of
Hydro-Flow's chligations under the Mead Note, the Mead Contract and the Mead
Mortgage as set forth in the Assignment Agreement, to accept an assignment
from INE of ail of INE's asgsets as set forth in the Assignment Agreement and
to enter into the other Fundamental Construction Agreemants.

(ii) Lease. Lessee herehy agrees, on the First Lease Closing
Date, to sell to Lesscor pursuant to a Bill of Sale all of the Facility (other
than "the Second Large Turbine), to lease the Site to Lessor pursuant to the
Ground Lease, to lease from Lessor such portion of the Facility and sublease
from Lessor the Site pursuant to the Lease and to enter into the other
Fundamental Lease Agreements. Lessee hereby agrees that Lessor may purchase
the Facility {cther than the Second Large Turbine) from Lessee by applying the
full amount of the Initial Payment to the Construction Loans outstanding and
by paying the remaining balance. i1f any, to Lessee. Lessee hereby agrees, on
the Second Lease Closing Date, to sell to Lessor pursuant to a Bill of Sale
the Second Large Turbine and to lease from Lessor the Second Large Turbine
pursuant to the Lease. Lessee hereby agrees that Lessor may purchase the
Second Large Turbine from Lessee by applying the full amount of the Final
Payment to the Construction Loans outstanding and by paying the remaining
balance, if any, to Lessee.

(iii} Rewvolving Loans. Lessee hereby agrees to enter into the
Reveolving Loan Agreement on the First Lease Closing Date.

(¢} General Partners' Commitment.

(i) Cauge Lessee to Perform. The General Partners will cause
Lessee to perform its obligations set forth in Section 1{b). :

{ii) Pledge and Security Agreement. Each General Partner
hereby agrees, on the Construction Loan Clesing Date, to enter into a General
Partner Pledge and Security Agreement.

{d} Hydro-Flow's Commitment.

(i} Transfer 2ssets to Lessee. Hydro-Flow hereby agrees. on
or before the Construction Loan Closing Date, to transfer to Lessee 1ts assets
with respect to the Overall Transaction and its obligations under the Mead
Note, the Mead Contract and the Mead Mortgage as as set forth in the
Assignment Agreement. -

{ii) Pledge and Security Agreement and Mortgage. Hydro-Flow
hereby agrees., on the Construction Loan Cleosing Date, to enter into the
Hydro-Flow Pledge Agreement and the Hydro-Flow Mortgage.

(e} INE's Commitment.
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{i} Transfer Assets to Lessee. INE hereby agrees., on or
before the Construction Loan Closing Date, to transfer all of its assets to
Lessee as set forth in the Assigrnment Agreement.

{ii} Pledge and Security Agreement.. INE hereby agrees, on the
Construction Loan Closing Date, to enter into the INE Security Agreement.

Section 2. (losings.

The Closing for the first Construction Loan (the "Construction Loan
Closing"), each of the two Closings for the Sale Leaseback and the entering
into of the Revolving Loan Agreement and the other Fundamental Lease
Agreements shall each take place at the offices of Orrick, Herrington &
Sutcliffe, BSan Francisco. California ("Special Counsel"), on a Business Day
chosen by Lessee upon five (5) days' prior written notice to Lessor. Closings
for other Comstruction Loans shall be managed by Lessor in accordance with the
Construction Loan Agreement.

Section 3. Conditions Precedent to Closings.

(a) Construction Loan Closing. The obligation hersunder of Lessor
to enter intc the Construction Loan Agreement is subject to the satisfaction
of the obligations of Lessee set forth in Section 1{b), the obligations of
each General Partner set forth in Section 1{c), the obligaticns of Hydro-Flow
set forth in Section 1(d4) and the obligations of INE set forth in Section 1l{e}
and to fulfillment of the following conditions to the satisfaction of Lessor
and Special Counsel on or prior to the Construction Loan Closing Date:

{i) The following Fundamental Construction Agreements shall
have heen duly authorized, executed and delivered to Lessor and shall be in
full force and effect on the Construction Loan Closing Date:

| (A} this Financing Agreement;
{B) the Construction Loan Agreement;
{Cy the Construction Note:
(D} the Lessee Fee Mortgage
(E) the Lessee Basement Mortgage:
(F) each General Partner Pledge and Security Agreement:
{G)} each Shareholder Pledge Agreement;
{H} the Hydro-Flow Pledge Agreement;

{I} the Hydro-Flow Mortgage:

(J} the INE Security Agreement;
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(K)
(LY
(M)

(N}

the Intercreditor Agreements;
the Agreement of Understanding
the Assignment Agreement; and

the Construction Esc¢row Agreement.

+1i) Lessor shall have received original or conformed copies,
identified to its satisfaction of the following Related Constructicn Documents:

(&)
(E)
(C)

(D)

({E)

(F)

(G)

(H)
Loan

()

the Power Purchase Agreement:;
the Wheeling Agreement:;
the NLI Agreement;

the Water Permits issued on or  before the
Construction Loan Closing Date;

the FERC License:

the Permitsg igsued on or before the Construction Loan
Clecsing Date;

the Collection Agreement;

each Performance Bond in effect on the Construction
Closing Date; and

the Construction Contracts in effect on the

Construction Loan Closing Date.

{111} Lessor shall have received the Consent to 2ssignment of
each party listed in BSchedule VII-A with respect to the Related Construction
Documents to which they are a party.

{iv) Lessor shall be reasonably satisfied that the following
Related Lease Documents will be executed and delivered in form satisfactory to
Lessor prior to the respective dates set forth below:

(&}

{B)
June

(C)

(D}
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(v) Lessor shall be reasonably satisfied that Lessee will be
able to satisfy the obligations set forth in Sections 4(b}(iii) and (iwv)}.

{(vi} Financing statements with respect to the Overall
Transaction sghall have been filed in all places which are necessary or
appropriate, in the opinion of Lessor and Special Counsel, to perfect the
interest of Lessor in all the Collateral and the Mortgage and appropriate
fixture filings shall have been filed in the QOffice of the County Recorder of
Boundary County, Idaho.

{(vii) The Title Company shall have issued to Lessor on the
Construction Loan Closing Date a Title Policy with respect to the Fse
Property, a Title Policy with respect to the BEasements and a Title Policy with
respect to the Hydro-Flow PFarcel {collectively, the "Project Policies")} in a
form szatisfactory to Lessor and Special Counsel, with such reinsurance
provisions as are acceptable to Lessor, insuring respectively, that (&) Lessee
has good, marketable and insurable fee title to, and that the Lessee Fee
Mortgage is a wvalid lien on, the Fee Property second in priority only to the
Mead Mortgage, free and clear of Liens other than Permitted Liens, (B} Lessee
has good. marketable and insurable title to, and that the Lessee Eazement
Mortgage is a valid lien on, the Easements free and clear of Liens other than
Permitted Liens and {(C) Hydro-Flow has good marketable and insurable fee title
to, and that the Hydro-Flow Mortgage is a valid first lien on the Hydro-Flow
Parcel free and clear of Liens other than Permitted Liens,

(viii} Lessor shall have recelved certificates of such insurance
as Lessee is required to maintain pursuant to the Construction Loan Agreement
and copies of the insurance policy endorsements Lessee is required to provide
to Utility under the Power Purchase Agreement.

{(ix) Lessor shall have received a certificate of the respective
gsecretary or an assistant secretary of each of the General Partners, dated the
Construction Loan Closing Date, as to (A) such General Partner's charter or
articles of incorporation and bylaws, (B} the incumbency and specimen
signatures of those officers of such General Partner executing the Fundamental
Construction Agreements and the Related Construction Documents and the other
instruments, documents and agreements contemplated herein and therein on
behalf of the General Partner and {C) the corporate authority of such General
Partner and such officers to execute and deliver such documents on behalf of
the General Partner.

{x) Lessor shall have received a certificate of the secretary
or assistant secretary of each General Partner, dated the Construction Loan
Closing Date, as to (A) Lessee's partnership agreement, {B)} the incumbency and
specimen signatures of those officers of such CGeneral Partner executing the
Fundamental Construction Agreements, the Related Construction Documents and
the other documents, instruments and agreements contemplated herein and
therein on behalf of such General Partner for Lessee and (C) the partnership
authority of such General Partner and such officers to execute. and dellver
such documents on behalf of such General Partner for Lessee.
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(xi) Lessor shall have received a certificate of the respective
secretary or an assistant secretary of each of Hydro-Flow and INE, dated the
Construction Loan Closing Date, as to (A) such party's charter or articles of
incorporation and bylaws, (B} the incumbency and specimen signatures of those
officers of Hydro-Flow and INE executing the Fundamental Construction
Agregements and the Related Construction Documents and the other instruments,
documents and agreements contemplated herein and therein on behalf of
Hydro-Flow and INE and (C) the corperate authority of such officers to execute
and deliver such deocuments on behalf of Hydro-Flow and INE.

{2ii} Special Counsel shall have received copies certified by
the Secretary of State of Utah or Idaho, as appropriate. dated not earlier
than seven (7} days prior to the Construction Loan Cloging Date of the
organizational documents of Lesgee, each General Partner., Hydro-Flow and INE.

(2iii) Special Counsel shall have received copies certified not
earlier than the seventh (7th) day prior to the Construction Loan Closing Date
by the Secretary of State of Idaho and Utah evidencing the good standing of
each General Partner, Hydro-Flow and INE in its state of incorporation or
organization, the compliance by each of the General Partners, Hydro-Flow and
INE with the franchise tax requirements of its state of incorporation and the
gqualification of Lessee, each General Partner and Hydro-Flow to do business in
Idahe as a foreign corporation or a foreign general partnership, ag
appropriate.

{(zxiv) The representations and warranties of Lessee, each General
Partner, Hydro-Fiow and INE contained herein, in the Fundamental Construction
Agreements and 1in the Related Construction Documents and 1in any document,
instrument, agreement and certificate delivered pursuant thereto and hereto
shall be true and correct on and as of the Construction Loan Closing Date with
the same effect as though made on and as of the Construction Loan Closing
Date: on the Construction Loan Closing Date each PFundamental Construction
Agreement and each Related Construction Document shall be in full force and
effect and there shall be no default thereunder or hereunder nor shall there
have occurred any event which, but for the lapse of time or the giving of
notice or both, would be such a default: and Lessor shall have received from
Lessee, each General Partner, Hydro-Flow and INE a certificate to such effect
dated the Construction Loan Closing Date signed by an officer of each General
Partner on behalf of Lessee and an officer of such General Partner, Hydro-Flow
and IKE, as the case may be,

(zv) Lessor shall have received the following signed cpinions,
each dated the Congtruction Loan Closing Date and from counsel reasonably
satisfactory to Lessor: opinion of counsel for Lessee in the form of
Exhibit T-1 hereto, opinion of counsel for each General Partner in the form of
Exhibit T-2 hereto, opinion of counsel for Hydro-Flow in the form of
Exhibit T-3 hereto, opinion of counsel for INE in the form of Exhibit T-4
hereto and opinion of counsel for each Shareholder in the form of Exhibit T-5
hereto. a

49428



(xvi} Lessor shall have regeived an opinion of Special Counsel,
satisfactory in form and substance to Lessor, as to the "tax assumptions"
referred to in the Tax Indemnity Agreement.

{zvii} Lessor shall have received an opinion of FERC Counsel
gatisfactory in form and substance to Lessor and Special Counsel as to the
status of the FERC License., the FERC License Amendments and the FERC
Recertification.

{(xviii) Lessor shall have received an opinion of counsel to
Utility satisfactory to Lessor in the form of Exhibit U hereto.

(zix) There shall have been no change in any law regulating
investments to which Lessor may be subject which shall result in the making of
the Construction Loans not qualifying as a legal investments.

(xx) In Lessor's reasonable judgment, based upon its review of
the Plans and Specifications. the Construction Budget, the Construction
Schedule, the Construction Contracts, related performance and schedule
guarantees and the resources and capabilities of wvendors and contractors
supplying goods and services to the Facility, Substantial Completion can be
attained on or before March 31, 1990, for an amount less than or equal to
$21,000,000 and Completion can be obtainsd on or before March 31, 1990, for an
aggregate amount less than or egual to $21,750.000.

{2xi} In Lesscr's reasonable Jjudgment, based upon its
engineering and hydrology review of the Facility, its technical design and the
integrity of 1its egquipment, the projected revenues and expenses from operating
the Facility will be substantially as shown on Schedule IV-B and the purchase
price for the Facility under the purchase option of the Utility in the Power
Purchase Agreement will at all times equal or exceed the Casuality Loss Value
of the Facility under the Lease.

{xxi1) In Lessor's reasonable judgment, wupon Completion the
Facility will be a QF.

(xx111) Neither Lessor's ownership nor Lessee's operation of the
Facility will cause Lessor or any of its Affiliates to become subject to
regqulation by any federal, state or local govermmental authority or regula-ory
commission {including, without limitation, the SEC, the FERC and the PUC) as a
"public utility," a "“public utility holding company." an “electric utility,"
an "electric utility holding company" or an "electrical corporation" under any
federal, state or 1local law, rule or vregulation (including, without
limitation, the PUHCA, the FPA and the State PUC Law).

(xxiv} The Site and the Facility shall be free and clear of all
Liens except for Permitted Liens and Lessor shall have received agreerents
and, if reasonably requested, by Lessor UCC termination statements
satisfactory to Lessor whereby each of the following parties releases all of
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its claims, rights, title and interest in and to the Site, the Facility,
Lessee, INE and Hydro-Flow: BBB Power Associates, Bingham Engineering, Smith
Creek Hydroelectric Group, Baybank Boston, N.A., Dominion Hydroelectric
Associates and Dominion Hydroelectric Group.

(xxv) Lesszee sghall have properly obtained all Governmental
Authorizations which are necessary to be cobtained by Lessee on or before the
Construction Loan Closing Date to construct the Facility and, in Lessor's
reasonable opinion, all other Governmental Authorizations necessary to be
obtained by Lessee after the Construction Loan Closing Date to construct and
to operate the Facility can be obtained by Lessee in satisfactory form and in
a timely manner without substantial difficulty or expense.

{zxvi) Lessor shall be reasonably satisfied that the following
events will take place on or prior to the respective dates specified in
Section 2.02(n) of the Construction Loan Agreement:

{2) Lessee shall contrel a sufficient portion of the
property described in Schedule VI in order for the Facility's penstock to
traverse the route shown in such schedule and for the powerhouse and tailrace
to be located as shown in such schedule;

{B) Lessee shall have received the 70CFS Water Permit;

{C} Lessee shall have received all easements, permits,
licenses and rights-of-way necessary or appropriate to complete construction
of, and to operate, the Transmission Line;

(D} The FERC License shall have been amended to encompass
the changes contemplated by the FERC License Amendments;:

{E} Lessee shall have obtained all awvailable waivers from
regulation under the FPA, the PUHCA and State PUC Laws.

{F') Lessee shall have obtained for Lessor an exemption
from any requirement that Lessor be named as a joint-licensee on the FERC
License;

{G) The FERC Recertification shall hawve been issued; and

{H) Every Governmental Authorization or approval required
in connection with the FERC License Amendments and the FERC Recertification
shall have been obtailned.

(xxvil) No changes shall have occurred in the Consiruction Budget,
the Base Case Projections, the Construction Schedule or in the business or
financial condition or operations of Lessee, any General Partner, Hydro, INE
or the Operator that would materially adversely affect such party’'s ability to
perform under the Fundamental Agreements or the Related Documents to which it
is a party or that would materially adversely affect the economics or
feasibility of constructing and operating the Fa0111ty -
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(xxviii) The Faeility shall be in material compliance with all
2pplicable Laws.

{xxix} Lessor shall have received the certificates of insurance
required to be maintained under the Construction Contracts, satisfactory in
form and substance to Lessor.

{(xxx) Each Shareholder shall have delivered %o Lessor all
certificates or 1nstruments representing or evidencing the "Collateral", (as
defined in each Shareholder Pledge and Security Agreement}, which certificates
or instruments shall be in suitable form for transfer by delivery, or shall be
accompanied by duly executed instruments of transfer or assignment in blank.

{xxxi} Hydro-Flow shall have delivered to Lessor all certificates
or instruments representing or evidencing the "Collateral", as defined in the
Hydro-~Flow Pledge Agreement and the Hydro-Flow Mortgage, which certificates or
instruments shall be in suitable form for transfer by delivery, or shall be
accompanied by duly executed instruments of transfer or assignment in blank.

(xxxii} Lessee shall have furnished Leszor a budget in the form of
Schedule IV-2 hereto (the '"Construction Budget"} for all anticipated costs to
be incurred in comnnection with the construction and start-up of the Facility,
including in such budget all Construction Costs, and including without
limitation all interest, taxes and other carrying costs, and such other
information as Lessor may reasonably require, together with a balanced
statement of sources and uses of proceeds (and any other funds necessary to
complete the Facility), broken down as to separate construction phases in a
manner satisfactory to Lessor:

. {xxxiii} Lessee shall have furnished Lessor the Base Case
Projections of operating expenses and cash flow for the Facility as a whole in
-the form of Schedule IV-B hereto and the Construction Schedule for the
Facility in the form of Schedule IV-C hereto. each reasonably satisfactory to
Lessor;

{xxxiv) Lessee shall have furnished Lessor surveys of the Fee
Property &and the Hydro-Flow Parcel, satisfactory in form and substance to
Lessor, reasonably current and certified to Lessor by a licensed surveyor
satisfactory to Lessor, showing (A) as to the Fee Property and the Hydro-Flow
Parcel, the exact location and dimensions thereof, including the location of
all means of access thereto and all easements relating thereto and all
improvements or other encroachments 1in or on the Fee Property or the
Hydro-Flow Parcel, as appropriate; (B) that the proposed location of the
Facility ({including the Transmission Line) 1is in compliance with all
applicable building and set-back lines and does not encroach on or interfere
with existing easements (whether on, above or below ground}:; {C) the existing
or proposed utility facilities servicing the Facility {including without
limitation water, electricity, gas, telephone, sanitary sewer and storm water
distribution and detention facilities}: (D) that there are. no. encroachments
from the Site extending to adjacent property or from adjébpptyproperty onto
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the 8ite nor any gaps, gores, projections, protrusions or other survey

defects; and (E) whether the Site or any portion thereof is located in a £flood
hazard zone.

(xxxv} Lessor shall have received such evidence of the
satisfactory fulfillment of the foregoing conditions of this Section 3(a} as
Lessor or Special Counsel wmay reascnably require, including, without
limitation, certificates of officers of Lessee, the General Partners,
Hydro-Flow, INE, public officials and others.

{(b) First Lease Closing. The obligation hereunder of Lessor te
carry out its obligations set forth in Section 1(a) on the First Lease Closing
Date and to enter into the Revolving Loan 2Agreement is subject to the
satisfaction of the obligations of Lessee set forth in Section 1{b), the
obligations of each General Partner set forth in Section 1l{c}, the obligations
of Hydro-Flow set forth in Section 1{d) and the obligations of INE set forth
in Section 1{e) and to fulfillment of the following conditions teo the
satisfaction of Lessor and Special Counsel on or prior to the First Lease
Closing Date:

{1} The following Fundamental Lease Agreements shall have been
duly authorized, executed and delivered to Lessor and shall be in full force
and effect on the First Lease Closing Date:

{3} this Financing Agreement;

(B} the Lessee Fee Mortgage:

{C} the Lessee Easement Mortgage:

{D) each General Partner Pledge and Security Agreement;
(E) each Shareholder Pledge Agreement;
{F}) the Hydro-Flow Pledge Agreement:
{G) the Hydro-Flow Mortgage:

{H) the INE Security Agreement:

{I} the Intercreditor Agreements;

{J} the Agreement of Understanding:
{K} the Assignment Agreement;

{L} the Construction Escrow Agreement;

{M) the Lease:

{N) the Ground Lease;
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() the Escrow Fund Agreement;

{P} the Tax Indemnity Agreement;

{C) the Lease Payment Reserve Agreement;

{R) the Revolving Loan Agreement;

{S) the Revolving Note:;

{T} the Operation and Maintenance Agreement; and
(U} the Transmigsion Line Transfer Agreement.

(i1} The following Related Lease Documents shall not have been
amended without Lessor's prior written consent and shall bhe in full force and
effect:

(<.} the Powér Purchase Agreement:
(B} the Wheeling Agreement;
{C} the NLT Agreement;

(D} the Water Permits delivered to Lesser prior to the
First Lease Clesing Date:;

{E} the FERC License {other than the amendments which are
FERC License Amendments);

{(F} the Permits delivered to Lessor prior to the First
Lease Closing Date; '

{G) the Collection Agreement;
{H} the Performance Bonds: and
{I) the Construction Contracts.
(iii} Lessor shall have received original or conformed copies,
identified to its satisfaction, of the following Related Lease Documents, each

in form satisfactory to Lessor:

(A} the Water Permitz not delivered to Lessor on the
Construction Loan Closing Date;

{B} the Permits not delivered to Lessor on the
Construction Loan Closing Date;

{C)} the BPA Construction Reimbursement Afreement:
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(D) the BPA 0O&M Agreement; and
(E) the Breaker Agreement.

(iv) Lessor shal]l have received the Consent to Assignment of
each party 1listed 1in Schedule VII-B with respect to the Related Lease
Documents to which they are a party.

{(v) The Consents to Assignment receivaed by Lessor in
connection with the Construction Leoan Closing and in connection with each
Construction Loan have not been amended, revoked or terminated, except to the
extent authorized by Lessor.

{vi) Lessor shall have received an executed Certificate of
Delivery and Acceptance az contemplated by the Lease with respect to the Site
and all of the Facility other than the Second Large Turbine.

{vii)} Financing statements with respect to the Overall
Transaction shall have been filed in all places which are necessary or
appropriate, in the opinion of Lessor and Special Counsel, to perfect the
interest of Lessor in all the Collateral, and the Mortgage and appropriate
fixture filings shall have been filed in the Office of the County Recorder of
Boundary County, Idaho,

(viii) The Title Company shall have issued to Lessor on the First
Lease Closing Date a rewrite of the Project Policies in a form satisfactory to
Lessor and Special Counsel, which rewrite shall (A} insure the lieng of the
Mortgages in an amount not less than the sum of (1) the maximum Casualty Loss
Value based on the Initial Payment, {2) the unused portion of the Construction
Loan Commitment and (3) the aggregate amount of all Construction Loans
outstanding immediately after the First Lease Closing Date, {B) also insure
Lessor’'s leasehold interest in the Site, (C) if not previously provided,
provide ALTA extended lenders' ccverage with respect to the Easements, subiject
only to a survey exception acceptable to Lessor, and (D)} include such other
endorsements as Lessor shall reasonably request.

{ix) Lessor shall have received certificates of such insurance
as Lessee is required to maintain pursuant to the Lease and copies of the
ingurance policy endorsements Lessee is required to provide to Utility under
the Power Purchase Agreement.

(x) Lessor shall have received a certificate of the raspective
secretary or an assistant secretary of each of the General Partners, dated the
First Lease Closing Date, as to (A} such General Partner's charter or articles
of incorporation and bylaws, (B) the incumbency and specimen signatures of
those officers of such General Partner executing the Fundamental Lease
Agreements and the Related Lease Documents and the other instruments,
documents and agreements contemplated herein and therein on behalf of the
General Partner and (C) the corporate authority of such General Partner and
such officers to execute and deliver such documents on behalf of the CGeneral
Partner.
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{x1) Lessor shall have received a certificate of the secretary
or assistant secretary of each General Partner, dated the First Lease Closing
Date, as to (A) Lessee's partnership agreement, (B) the incumbency and
specimen signatures of those officers of such General Partner executing the
Fundamental Lease &Agreements, the Related Lease Documents and the other
documents, instruments and agreements contemplated herein and therein on
behalf of such General Partner for Lessee and (C) the partnership autheority of
such General Partner and such officers to execute and deliver such documents
on behalf of such General Partner for Lessee,

{(xii} Lessor shall have received a certificate of the respective
secretary or an assistant secretary of each of Hydro-Flow and INE, dated the
First Lease Closing Date, as to {A) such party's charter or articles of
incorporation and bylaws, (B} the incumbency and specimen sgignatures of those
officers of Hydro-Flow and INE executing the Fundamental Lease Agreements and
the Related Lease Documents and the other instruments. documents and
agreements contemplated herein and therein on behalf of Hydro-Flow and INE and
{(C) the corporate authority of such officers to execute and deliver such
documents on behalf of Hydro-Flow and INE.

{xi11) Special Counsel shall have received copies certified not
earlier than seven (7) days prior to the First Leaze Closing Date of the
organizational documents of Lessee and each General Partner.

{(xiv) Bpecial Counsel shall have received copies certified not
earlier than seven (7) days prior to the First Lease Closing Date by the
Secretary of BState of Idaho and Utah evidencing the good standing of each
General Partner, Hydro-Flow and INE in its state of incorporation or
organization, the compliance by each of the General Partners, Hydro-Flow and
INE with the franchise tax requirements of its state of incorporation and the
gualification of Lessee, each General Partner and Hydro-Flow to do business in
Idaho as & foreign corporation or a foreign general partnership, as
appropriate.

{(xv) The representations and warranties of Lessee, each General
Partner, Hydro-Flow and INE contained herein, in the Fundamental Lease
Agreements and in the Related Lease Documents and in any certificate delivered
pursuant thereto and hereto shall be true and correct on and as of the First
Lease Closing Date with the same effect as though made on and as of the First
Lease Closing Date; on the First Lease Closing Date each Fundamental Lease
Agreement and each Related Lease Document shall be in full force and effect
and there shall be no default thereunder or hereunder nor ghall there have
occurred any event which, but for the lapse of time or the giving of notice or
both, would be such a default; and Lessor shall have received from Lessee,
each General Partner, Hydro-Flow and INE a certificate to such effect dated
the First Lease (Closing Date signed by an officer of each General Partner on
behalf of Lessee and an officer of such General Partner, Hydro-Flow and INE,
as the case may be.

{xvi} Lessor shall have received the foiloﬁing'Signed“ppinions,
each dated the First Lease Closing Date and from cOunseLgﬁfQ%Sonably
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satisfactory to Lessor: opinion of counsel for Lessee satisfactory to Lessor,
in the form of Exhibit W-1 hereto, opinion of counsel for each General Partner
in the form of Exhibit W-2 hereto, opinion of counsel for Hydro-TFlow in the
form of Exhibit W-3 hereto, and opinion of counsel for INE in the form of
Exhibit W-4 hereto.

{xvii) Lessor shall have received an opinlon of Special Counsel
dated the First Lease Closing Date, s=atisfactory in form and substance to
Lessor, as to the "tax assumptions" referred teo in the Tax Indemnity Agreement.

- {xviii} Lessor shall have received a signed opinion of FERC
Counsel satisfactory in form and substance to Lessor and Special Counsel as to
the FERC License, the FERC License Amendments, the FERC Recertification and
the Facility having been built in accordance with the FPA,

{xix) There shall have been no change in any law regulating
investments to which Lessor may be subject which shall result in the purchase
of the Facility by Lesser on the First Lease Closing Date not qualifying as a
legal investment.

{x2} In Lessor's reasonable judgment, based upon its review of
the Plang and Specifications, the Construction Budget, the Construction
Schedule, the Construction Contracts, related performance and schedule
guarantees and the resources and capabilities of vendors and contractors
supplying goods and services to the Facility, Completion can be obtained on or
before March 31, 1990, for an aggregate amount less than or equal to
$21,750,000.

{xxi) Neither Lessor's ownership nor Lessee's operation of the
Facility will cause Lessor or any of its Affiliates to become subject to
regulation by any federal, state or local governmental authority or regulatory
commission (including, without limitation, the SEC, the FERC and the PUC} as a
*public utility," a “public wutility holding company.," an "electric utility,”
an "electric utility holding company” or an "electrical corporation' under any
federal, state or local law, rule or regulation ({including, without
limitation, the PUHCA, the FPA and the State PUC Law).

{xxii) Lessor shall have received an acknowledgement from the
Project Manager certifying that:

{A}) Substantial Completion has occurred;

{B) Completion is capable of being achieved by the
earlier of (1) ninety (90} days following the First Lease Closing
Date or {(2) March 31, 1990, for a cost not in excess of any funds
available to Lessee with respect thereto:

{C) the Low-Flow Performance Tests £for the Fagility
{except for the Second Large Turbine) have been satisfactorily
performed and passed:
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{D} the Facility (except for the Second Large Turbine} is
capable of passing the High-Flow Performance Tests;

{(E} all Governmental Authorizations necessary to operate
the Facility on the First Lease Closing Date have been properly
obtained and, in the Project Manager's opinion, all Governmental
Authorizations necessary to be obtained after the PFirst Lease
Closing Date will be issued in satisfactory form and in a timely
manner without substantial difficulty or expense; and

(F} the TFacility ({except for the Second Large Turbine)
has been built in accerdance with all 2pplicable Law.

{=xi1i) Lessor shall have received evidence satisfactory to it
that the Facility and the Site are free and clear of all vendor's, mechanic's
or materialmen's liens or an endorsement to the Project Policies insuring that
the Facility and the Site are free and clear of zll such liens.

{xxiv) Lessor shall have received the Appraisal confirmed as of a
date not more than one (1)} month prior to the First Lease Closing Date.

(xxv) The Facility shall be a QF,

{xxvi) Lesssze szhall have properly obtained all Governmental
Authorizations which are necessary to be obtained by Lessee on or before the
Firgt Lease Closing Date to complete construction of and to operate the
Facility, and, in Lessor's reasonable opinion, all Governmental Authorizations
necessary to be obtained by Lessee after the First Lease Closing Date to
complete construction of and to operate the Facility can ke obtained by Lessee
in satisfactory form and in a timely manner without substantial difficulty or
expense.

{xxvii} Lessee shall have provided evidence satisfactory to Lessor
that the following events have taken place prior to the First Lease Closing
Date: '

{A) Lessee shall control a sufficient portion of the
property described in Schedule VI in order for the Facility's penstock to
travergse the route shown in said Schedule and for the powerhouse and tailrace
to be located as shown in said Schedule;

{B} Lessee shall have received the 70CFS Water Permit;
(C} Lessee shall have received all easements, permits,
licenses and rights-of-way necessary or appropriate to complete construction

of, and to operate, the Transmission Line;

{D} The FERC License shall have been amended to encompass
the changes contemplated by the FERC License Amendments;
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{(E} Lessee shall have obtained al. available waivers from
regulation under the FPA, the PUHCA and State PUC Laws.

(F} Lessee shall have obtained for Lessor an exemption
from any requirement that Lesser be named as joint-licensee on the FERC
License:

{G) The FERC Recertification shall have been isszusd; and

{H) Every governmental authorization or approval regquired
in connection with the FERC License Amendments and the FERC Recertification
has been obtained.

{xxviii} No changes shall have occurred in the Construction Budget,
the Base Case Projections, the Construction Schedule or in the business or
financial condition or operations of Lessee, any General Partner, Hydro, INE
or the Operator that would materially adversely affect such party’s ability to
perform under the Fundamental 2greements or the Related Documents to which it
iz a party or that would materially adversely affect the economics or
feasibility of constructing and operating the Facility.

(zzix) The Facility shall be in material compliance with all
Appiicable Law. :

(zxxz) Substantial Completion shall have occured and (except for
the ©Second Large Turbine) the Facility will not require improvements,
modifications or additions in order to be rendered complete for its intended
use by Lessee. The Facility will have been constructed to conform to all
Plans and Specifications and to conform to all requirements of the Power
Purchase Agreement and the FERC License, as required by Article 303 of the
FERC License,

(xxxi) Lessee shall have obtained a non—disturbance and
attornment agreement from the holder of each mortgage, deed of trust or other
encumbrance on the land on which each Easement is located which is superior in
right to such Easement, which agreement ghall be in form and substance
reasonably satisfactory to Lessor.

(xxxii) Lessee shall have furnished Lessor as built surveys of the
Fee Property and the Hydro-Flow Parcel satisfying the redquirements of
Section 3(a){xxuxiv) and otherwise acceptable to Lessor and surveys of 'the
Transmission Line and the Easements, satisfactory in form and substance to
Lessor, reasonably current and certified to Lessor by a licensed surveyor
satisfactory to Lessor, showing (A) the exact location and dimensions thereof,
including the location of all means of access thereto, and all improvements or
other encroachments in or on the Easements; (B) that the location of the
Transmission Line is in compliance with all applicable building and set-back
lines and does not encroach on or interfere with existing easements (whether
on, above or below ground):; and (C} such other matters as. Lessor may
reasonably reguest. P
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{xxxiii} Lessor shall have received such evidence of the
satisfacteory fulfillment of the foregoing conditions of this Section 3(b) as
Lessor or Special Counsel may reasonably reguire, including, without
limitation, certificates of officers of Lessee, the General Partners,
Hydro-Flow and INE, public officials and others,

{c) Second Lease Closing. The obligation hereunder of Lessor to
carry out its obligations set forth in Section 1(a} on the Second Lease
Closing Date is subject to the satisfaction of the cobligations of Lessee set
forth in Section 1l(b), the obligations of each General Partner set forth in
Section 1l{c}, the obligations of Hydro-Flow set forth in Section 1(d) and the
obligations of INE set forth in Section 1(e) and to fulfillment of the
following conditions to the satisfaction of Lessor and Special Counsel on or
prior to the Second Lease Closing Date:

{i) Lessor =shall have received an executed Certificate of
Delivery and 2cceptance with respect to the Second Large Turbine as
contemplated by the Lease,

{11} The Title Company shall have 1issued to Lessor on the
Second Lease Closing Date a date—-down of the rewrite of the Project Policies
to the Second Lease Closing Date in a form satisfactory to Lessor and Special
Counsel, which rewrite shall insure the liens of the Mortgages in an amount
not less than the maximum Casualty Losz Value based on Lessor's Cost of the
Facility, including the Second Large Turbine, and shall include such other
endorsements as Lessor shall reasonably reguest.

(111) Lessor shall have received a certificate of the resgpective
secretary or an assistant secretary of cach of the General Partners, dated the
Second Lease Closing Date, as to (A) such General PFartner’'s charter or
articles of 1incorporation and bylaws, (B) the incumbency and specimen
signatures of those officers of such General Partner executing the Fundamental
Lease Agreements and the Related Lease Documents and the other instruments,
documents and agreements contemplated herein and therein on behalf of the
General Partner and (C) the corporate authority of such General Partner and
such officers to execute and deliver such documents on behalf of the General
Partner.

(iv) Lessor shall have received a certificate of the secretary
or assistant secretary of each General Partner, dated the Second Lease Cleosing
Date, as to (A) Lessee's partnership agreement, (B} the incumbency and
specimen signatures of those officers of such General Partner executing the
Fundamental Lease Agreements, the Related Lease Documents and the other
documents, instruments and agreements contempiated herein and therein on
behalf of such General Partner for Lessee and (C) the partnership authority of
such General Partner and such officers to execute and deliver such documents
on behalf of such General Partner for Lessee.

{v} Lessor shall have received a certificate of the respective
secretary or an assistant secretary of each of Hydro-Flow and INE, dated the
Second Leage Closing Date, as to (A} such partyfé“'charter or articles of
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incorporation and bylaws, (B} the incumbency and specimen signatures of those
officers of Hydro-Flow and INE executing the Fundamental Lease Agreements and
the Related Lease Documents and the other imnstruments, documents and
agreements contemplated herein and therein on behalf of Hydro-Flow and INE and
{C) the corporate azuthority of such officers to execute and deliver such
documents on behalf of Hydro-Flow and INE,

{vi) Special Counsel shall have received copies certified not
earlier than geven (7) days prior to the Second Lease Closing Date of the
organizational documents of Lessee and sach General Partner.

{vil) Special Counsel shall have received copies certified not
earlier than seven (7} days prior to the Second Lease Closing Date by the
Secretary of State of Idaho and Utah evidencing the good standing of each
General Partner, Hydro-Flow and INE in its state of incorporation or
organization, the compliance by each of the General Partners, Hydro-Flow and
INE with the franchise tax requirements of its state of incorporation and the
gualification of Lessee, each General Partner and Hydro-Flow to do business in
Idaho as a foreign corporation or a foreign general partnership, as
appropriate.

{vili} The representations and warranties of Lessee, each General
Partner, Hydro-Flow and INE contained herein, in the Fundamental Lease
Agreements and in the Related Lease Documents and in any certificate delivered
pursuant thereto and hereto shall be true and correct on and az of the Second
Lease Closing Date with the same effect as though made on and as of the Second
Lease Closing Date: on the Second Lease Closing Date each Fundamental Lease
Agreement and Related Lease Document shall be in full force and effect and
there shall be no default thereunder or hereunder nor shall there have
occurred any ewvent which, but for the lapsze of time or the giving of notice or
both, would be such a default; and Lessor shall have received from Lessee,
each General Partner, Hydro-Flow and INE & certificate to such effect datad
the Second Lease Closing Date signed by an officer of each Genesral Partner on
behalf of Lessee and an officer of such General Partner, Hydro-Flow and INE,
as the case may be.

(ix) Lessor shall have received the signed opinien of counsel
for Lessee reasonably satisfactory to Lessor dated the Second Lease Closing
Date in the form of Exhibit W-1 hereto,

{(z) Lessor shall have received an opinion of Special Counsel
dated the Second Lease Closing Date, satisfactory in form and substance to
Lessor, as to the "tax assumptions” referred to in the Tax Indemnity Agreement.

{xi} Lessor shall have received a signed opinion of FERC
Counsel satisfactory in form and substance to Lessor and Special Counsel as to
the FERC License. the FERC Recertification and the Facility having been built
in accordance with the FPA,

{xii) There shall have been no change in any law regulating
investments to which Lessor may be subject which shall result in.the purchase
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of the Second Large Turbine by Lessor on the Second Lease Closing Date not
qualifying as a legal investment.

{xiii) Lessor shall have received an acknowledgement from the
Froject Manager certifying that:

{A) Completion has occurred;

(B} the Low-Flow Performance Tests for the Facility
{including the Second Large Turbine) have been satisfactorily
performed and passed;

(Cy the Facility (including the Second Large Turbine)} is
capable of passing the High-Flow Performance Tests;

{D} all Goverrmmental Avthorizations necessary to operate
the Pacility on the Second Lease Closing Date have been properly
obtained and, in the Project Manager's opinion, all Governmental
Authorizations necessary to be obtained after the Second Lease
Closing Date will be issued in satigfactory form and in a timely
manner without substantial difficulty or expense: and

{(EY the Facility has been built in accordance with all
2pplicable Law,

{2iv) Lessor shall have received evidence satisfactory to it
that the Facility and the Site are free and clear of all vendor's, mechanic's
or materialmen’s liens or an endersement to the Title Policy insuring that the
Facility and the Site are free and clear of all such liens.

{xv) Lessee shall have properly obtained all Governmental
Authorizations which are necessary to be obtained by Lessee on or before the
Second Lease Closing Date to complete construction of and to operate the
Facility and, in Lessor's reasonable opinion, all Governmental Authorizations
necessary to be obtained by Lessee after the Second Lease Closing Date to
complete construction of and to operate the Facility can be obtained by
Lessee in satigfactory form and in a timely manner without substantial
difficulty or expense,

{xvi) No «changes shall have occurred in the Base Case
Projections or in the business or financial condition or operations of Lessee,
any General Partner, Hydro, INE or the Operator that would materially
adversely affect such party's ability to perform under the Fundamental
Agreements or the Related Documents to which it is a party or that would
materially adversely affect the economics or feasibility of operating the
Facility.

{¥vii} The Facility shall be in material compliance with all
Applicable Law. T
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(xviii) Completion shall have occured and the Facility will not
require improvements, modifications or additions in order to be rendered
complete for 1its intended use by Lessee. The Facility will have been
constructed to conform to all engineering and warranty specifications and to
conform to all requirements of the Power Purchase Agreement and the FERC
License.

{xix) Lesser shall have received such evidence of the
satisfactory fulfillment of the foregoing conditions of this Section 3{(c)} as
Legssor or Special Counsel may reascnably require, 1including, without
limitation, <certificates of officers of Lessee, the General Partners,
Hydro-Flow and INE, public ¢fficials and others,

Section 4. Representations and Warranties.

{a) Lesscor. Lesgor represents and warrants to Lessee on the
Construction Loan Closing date, the First Lease Closing Date and the Second
Lease Closing Date that:

(i} Lesseor 1is acguiring the Notes for its own account for
investment and not with a view to the distributien or resale thereof, subject
to any requirement of law that the disposition of the Notes be at all times
within Lessor's control;

{ii} Lessor understands that the Notes have not been registered
under the Securities Act of 1933, as amended, and that the Notes must be heild
indefinitely unless subsequent disposition thereof is registered under said
Act or is a transaction exempt from registration;

(iii) Lessor 1is making the Construction Loans and Revolving
Loans and 1s buying the Facility with its general assets and no funds used to
make such Loans or buy the Facility will be furnished directly or indirectly
out of the assets of or in comnection with any employee benafit plan {or its
related trust) as defined in Section 3 of the Employee Retirement Income
Security Act of 1974, as amended; and

{iv) Lessor is not and will not take any action to become "a
person primarily engaged in the generation or sale of electric power {(other
than electric power solely from cogeneration facilities or small power
produstion facilities)" within the meaning of 18 CFR §292.206 as in effect on
the date hereof.

(b)) Lessgee. Lessee represents and warrants to Lessor (1) on the
Construction Loan Closing Date and on the date of each Construction Loan
{provided, however, that. where reference is made in this Section 4(bh) to the
Fundamental Agreements or the Related Documents, such representations and
warranties are made only with regpect to the Fundamental Construction
Agreements and the Related Construction Documents, as the case may be}y and
{2} on the First Lease Closing Date, the Second Lease Closing Date and the
date of each Revolving Loan (provided, however, that where reference is made
in this Section 4(b) to the Fundamental Agreement%*apmthe Related Documents.
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such representations and warranties are made only with respect to the
Fundamental Lease Agreements and the Related Lease Documents, as the case may
be), that:

{i) Lessee is & general partnership duly organized, validly
existing and in good standing under the laws of the State of Utah, with its
principal place of business {as such terms iz used in the Utah Uniform
Commercial Code) in Salt Lake City, Utah, and it has no place of business
outside of Utah and dees not do and has not done business under any name other
than Smith Falls Hydropower:

(ii) Lessee has full power and authority to execute, deliwver
and perform this Financing Agreement and the other Fundamental Agreements and
the Related Documents to which it is a party {(the "Leszee Documents") and to
own or lease 1its properties and to carry on its business as now conducted and
as contemplated by the Construction Loan Agreement and the Lease;

{(ii1} This Financing Agreement has been duly authorized,
executed and delivered by Lessee and, assuming Jdue authorization., execution
and delivery by the other parties hereto, constitutes the legal, wvalid and
binding obligations of Lessee enforceable against it in accordance with the
terms hereof, subject, as to enforceability of remedies, to limitations
imposed by bernkruptcy, insolvency, reorganization, moratorium or other similar
laws relating teo or affecting the enforcement of creditors' rights generally
and to general principles of eguity;

{iv) The Lessee Documents have each been duly authorized,
executed and delivered by Lessee and, upon such execution and delivery and
assuming due authorization, execution and delivery by the other parties
thereto, will constitute the legal, wvalid and binding obligations of Lessee
enforceable against it in accordance with the terms thereof and hereof,
subject, as to enforceability of remedies, to limitations imposed by
bankruptcy, insolvency, reorganization, moratorium or other similar laws
relating to or affecting the enforcement of creditors' rights gemerally and to
general principles of equity:

{v) No authorization, consent or appreoval of, notice to or
filing with any governmental authority is required for the execution, delivery
or performance by Lessee of the Lessee Documents or for the installation, use
and maintenance of the Facility;

(vi} Neither the execution, delivery or performance by Lessee
of the Lessee Documents, nor compliance with the terms and provisions thereof
or hereof, conflicts or will conflict with or will result in a breach or
viplation of any of the terms, conditions or provisions of any law,
governmental rule or regulation or the charter documents, as amended, of
Lesgsee or any order, writ, injunction or decree of any court or governmental
authority against Lessee or by which it or any of its properties is bound or
any indenture, mortgage or contract or other agreement or instrument to which
Lessee 1s a party or by which 1t or any of its properties .is bound, or
congtitutes or will constitute a default thereunder or “will result in the
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imposition of any lien upen any of its properties other than the liens in
favor of Lessor under the Fundamental Agreements;

(vii) There are no sguits or proceedings pending or, to the
knowledge of Lessee, threatened in any court or before any regulatory
commission, board or other Jgovernmental administrative agency against or
affecting Lessee which might have a material adverse effect on the business or
operations of Lessee, financizl or otherwise, or on its ability to fulfill its
obligations under the Lessee Documents;

(viii) Pursuant to the Bills of Sale and the Ground Lease, Lessor
will acquire on the First Lease Closing Date or the Second Leaze Clozing Date,
as applicable, legal and equitable title to the Facility and a leasehold
interest in the Site, respectively, and such title and leasehold interest will
be free of all Liens except Liens of materialmen, mechanics and workmen for
which endorszements have been issued by the Title Company:

{ix) Neither Lessee, any predecessor in interest nor anyone
authorized to act on 1its behalf has directly or indirectly offered any
interest in the Facility or the Site for sale to, or solicited any offer to
acquire any of the same from, anyone other than Lessor and no more than
thirty-five (35) other Taccredited investors” within the meaning of
Regulation D of the Securities Act of 1933, as amended, or investors that were
otherwise sufficiently knowledgeable and experienced in financial and business
matters to be capable of evaluating the merits and risks of such an investment
and had the opportunity to ask responsible officers of Lessee, INE and
Hydro-Flow any questions they wished to ask and to reguest and obtain any
information they wished to review in connection with such investment:

(x} Neither (2) the Lessee Documents, (B} the balance sheets
of Lessee as of December 31, 1988, and the related statements of operations of
Lessee for December 31, 1988 nor (C) any document or certificate or, taken
together, other written material furnished to Lessor by or on behalf of Lessee
pursuant hereto or in connection herewith, contains or will contain, as of its
date, any untrue statement of a material fact or omits or will omit to state,
as of its respective date, a material fact regarding Lessee or the Facility
necessary 1in order to make the statements contained therein and herein
regarding Lessee or the Facility not misleading;

{xi} Lessee does not know of any fact (other than matters of a
general application to the hydroelectric energy industry and matters which
have been disclosed to Lessor by Lessee in writing on or before the
Construction Loan Closing Date} which materially adversely affects or, so far
as Lessee can now foresee, involves any substantial probability of materially
adversely affecting the business, operations, properties or financial
condition of Lessee or the performance of Lessee of its obligations under the
Lessee Documents:

{xii) Neither the execution, delivery or performance by Lessee
of the Lessee Documents, nor any transaction contemplated by the Lessee
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Documents, violates any Applicable Law concerning sale/leasebacks, fraudulent
conveyances, bulk sales or the vendor-in-possession doctrine;

(x1ii) Other than the payments by Lessor to Dimark of one percent
(1%} of Lesser's Cost, no broker's or finder's fees or commisgions are, will
or may become payable arising out of any actions or omissions to act on the
part of Lessee or any of its Affiliates in connection with the Overall
Transaction;

{xiv) Lessee has filed or cauzed to be filed all federal, state
and local sales, use, property and income tax returns which are regquired to be
filed by 1t and has paid or caused to be paid all taxes shown to be due and
payable on such returns prior to the date that the same are delingquent or
{except to the extent being contested in good faith and for the payment of
which adequate reserves have been provided) due and payvable on any assessment
received by Lessee:

(xv} All necessary Governmental Authorizations (inc¢luding,
without limitation, those which may be provisional or subject to the continued
operation of the Facility) required by the FERC, the PUC, the EPA, the
Boundary County Water Pollution Control Distriet and any other regulatory or
governmental authority hawving jurisdiction with respect to the construction,
ownership, use or operation of the Facility and the Site and with respect to
the transactions contemplated by the Fundamental Agreements and the Related
Documents have been validly obtained (in each case subject to any periodic or
occagional renewal or reissuance of such Governmental Authorizations in the
normal course of business), such Governmental Authorizations are listed in
Schedule V and are in full force and effect and constitute or will constitute
sufficient authorization for such ownership, use, operation and transactions,
and there are no actions or proceedings pending or, to Lessee's knowledge.
threatened that could result in a revocation, termination, failure to issue or
adverse modification or amendment of any such Governmental Acthorization;

(xvi) No releasse, emission or discharge inte the environment of
hazardous substances, as defined under CERCLA, or hazardous waste as defined
under the RCRA, or air pollutants as defined under the Clean Air Act. 42
U.S.C. § 7401 et seqg., as amended, or pollutants as defined under the Clean
Water Act, 33 U.S.C. § 1251 et seg., as amended, has in the past or is
presently occurring in excess of federal, state or local permitted releases or
reportable guantities, or other concentrations, sztandards or limitations under
the foregoing laws or any state law governing the protection of health and the
environment or under any other federal, state or local laws or regulations in
connection with the construction, fuel supply, power generation and
transmission or waste disposal, or any other operations or processes relating

"to the Facility or the Site; the Facility and Lessee's use and proposed use
thereof are not and will not be in violation of any environmental,
occupational safety and health or other law now in effect:

(xvii) Neither Lessee nor any Person for whose conduct Lesszee isg
regsponsible ever, except in accordance with Applicable Law, (2} owned,
occupied or operated a site or structure on or in which any hazardous

23
4942B



substance was or 1is stored, transported or disposed of, (B) transported or
arranged for the transportation of any hazardous substance or {(C} caused or
has been held legally responsible for any release or threatened release of any
hazardous substance, or received notification from any federal, state or other
governmental authority of any release or threatened release of, or to pay the
costs or expenses incurred for which Lessee is or may be responsible with
respect to the release of, any hazardous substance from any site or structure
owned, occupied or cperated by Lessee or by any Person for whose conduct
Lessee is or may be responsible;

(xviil) Based on the assumption that Lessor is not and will take
no action to become "a person primarily engaged in the generation or sale of
electrical power (other than electrical power solely from cogeneration
facilities or small power production facilities)" within the meaning of
18 CFR §292.206, neither Lessor's ownership nor Lessee's operation of the
Facility will cause Lessor or any of its aAffiliates to become subject to
regulation by any federal, state or local governmental authority or regulatory
commission {including, without limitation, the SEC, the FERC and the PFUC) as a
"public utility.," a "public utility holding company." an "electric utility,"
an “electric utility holding company" or an "electrical corporation" under any
federal, state or local law rule or regulation ({including, without limitatiom,
the PUHCA, the FPA and the State PUC Law):

(xix) Lessee is and will remain a general partnership with the
single purpose of operating the Facility, and it does not and will not own any
securities of any other person;

(xx) On or before the First Lease Closing Date, the Facility
will be a QF and the FERC Recertification will have oeccurred;

{xx1) The Power Purchase Agreement is a complete statement of
Lessee's agreement with the Utility regarding the sale of electricity
generated by the Facility and no other agreement with any other governmental
or regulatory authority is required for the sale of electricity generated by
the Facility:

{xxil) Except to the extent the Consents to Assignment listed on
Schedule VII-B which have not been received are necessary for an effective
assignment of the respective Related Document, all of the Related Documents
have been effectively assigned to Lessee; and

{xxiii) Lessee has no ERISA Plans.

{c} General Partner. Each General Partner for itself represents
and warrants to Lessor (1) on the Construction Loan Closing Date and on the
date of each Construction Loan Advance (provided, however, that, where
reference is made in this Section 4(c)} to the Fundamental Agreements or the
Related Documents, such representations and warranties are made only with
respect to the FPundamental Construction Agreements and the Related
Construction Documents, as the case may be) and (2) on the First Lease Closing
Date, the Second Lease Closing Date and the date of each Rebélving? Loan
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(provided, however, that where reference is made in this Section 4(c} to the
Fundamental Agreements or the Related Documents, such representations and
warranties are made only with respect to the Fundamental Lease Agreements and
the Related Lease Documents, as the case may be),. that:

{i} Such General Partner 1is a corporation duly organized,
validly ezisting and in good standing under the laws of the State of Utah:

{ii)} Such General Partner has full power and authority to
execute, deliver and perform thisz Financing Agreement, such General Partner's
General Partner Pledge and Security Agreement and all other instruments,
documents and agreements contemplated hereby or thereby (the "Genesral Partner
Documents") and te own or lease its properties and to carry on its business as
now conducted, and the General Pariners together have full power and authority
to execute, deliver and perform the Lessee Documents on behalf of Lessee:

{iii)} The General Partner Documents have been duly authorized,
executed and delivered by such General Partner and, assuming due
authorization, execution and delivery by the other parties thereto,
constitutes the legal, wvalid and binding obligation of such General Partner
enforceakle against it in accordance with the terms hereof, subject, as to
enforceability of remedies, to limitations imposed by bankruptcy., insolvency,
reorganization, moratorium or other similar laws relating to or affecting the
enforcement of creditors’ rights generally and to general principles of equity:

{iv) The General Partner Documents have been duly executed and
delivered by such General Partner and the Lessee Documents have each been duly
authorized by Lessee and will be executed and delivered by such General
Partner on behalf of Lessee; assuming due authorization, execution and
delivery by the other parties thereto, the General Partner Documents
constitute and, upon execution and delivery by the General Partners on behalf
of Lessee, the Lessee Documents will each constitute., the legal, wvalid and
binding obligation of each General Partner and of Lessee, as appropriate,
enforceable against it in accordance with the terms thereof and hereof,
subject, as to enforceability of remedies, to limitations imposed by
bankruptey, insolvency, reorganization, moratorium or other similar laws
relating to or affecting the enforcement of creditors' rights generally and to
general principles of equity:

(v) No authorization, consent or approval of, notice to or
filing with any governmental authority is reguired for the execution, delivery
or performance by such General Partner of the General Partner Documents on its
own behalf or of the Lessee Documents on behalf of Lessee:

{vi) Neither the execution, delivery or performance by such
General Partner of the General Partner Documents on its own behalf or the
Lessee Documents on behalf of Lessee, nor compliance with the terms and
provisions hereof or thereof, conflicts or will conflict with or will result
in a breach or violation of any of the terms, conditions or provisions of any
law, governmental rule or regulation or the charter documents of such General
Partner or any order, writ, injunction or decree of any court or governmental
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authority against such General Partner or by which it or any of its properties
iz bound or any indenture, mortgage or contract or other agreement or
instrument to which such Genreral Partner is a party or by which it or any of
its properties 1is bound., or constitutes or will constitute a default
thereunder or will result in the imposition of any 1lien upon any of its
properties other than the liens in favor of Lessor under the Fundamental
Agreements;

(vii) There are no suits or proceedings pending or, to the
knowledge of such General Partner, threatened in any court or before any
requlatory commission, board or other governmental administrative agency
against or affecting such General Partner which might have a material adverse
effect on the business or operations of such General Partner, financial or
otherwise, or on 1its ability to fulfill its obligations under the General
Partner Documents;

{viii} Neither such General Partner nor anyone authorized to act
on its behalf has directly or indirectly offered any interest in the Facility
or the Site for sale to, or solicited any offer to acguire any of the same
from, anyone other than Lessor and no more than thirty-five (35} other
"acoredited investors" within the meaning of Regulation D of the Securities
Act of 1933, as amended, or investors that were otherwize sufficiently
knowledgeable and experienced in financial and business matters to be capable
of evaluating the merits and risks of such an investment and had the
opportunity to ask responsible officers of Lessee, INE and Hydro-Flow any
gquestions they wished to ask and to reguest and obtain any information they
wished to rewview in connection with such investment;

(ix) Such General Partner does not know of any fact (other than
matters of a general application to the hydroelectric energy industry and
matters which have been disclosed to Lessor by Lessee in writing on or before
the Construction Loan Closing Date) which materially adversely affects or, so
far as such General Partner can now foresee, will materially adversely affect
the business, operations, properties or financial condition of such General
Partner or Lessor or the performance of such General Partner of its
obligations under this Financing Agreement or of Lessee of its obligations
under the Lessee Documents;

(x) WNeither the execution, delivery or performance by such
General Partner of this Financing Agreement, nor any transaction contemplated
by this Financing Agreement, violates any Applicable Law concerning
sale/leasebacks, fraudulent conveyances, bulk sales or the
vendor-in-possession doctrine; ;

{xi) BSuch General Partner has filed or caused %to be filed zll
federal, state and local sales, use, property and income tax returns which are
required to be filed by it and has paid or caused to be paid all taxes shown
to be due and payable on such returns prior to the date that the same are
delinquent or (except to the extent being contested in good faith and for the
payment of which adeguate reserves have been provided) due and payable on any
assessment received by such General Partner; :
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{xii} All necegsary Governmental Authorizations (including,
without limitation, those which may be provisional or subject to the continued
operation of the Facility} required as of the date hereof by the FERC, the
PIC, the EPA and any other regulatory or governmental authority having
jurisdiction with respect to the construction, ownership, use or operation of
the Facility and the Site and with respect to the transactions contemplated by
the Fundamental Agreements and the Related Documents have been wvalidly
obtained (in each case subject to any periodic or occasional renewal or
reissuance of such Govermmental Authorizations in the normal course of
business), such Governmental Authorizations are listed in Schedule V and are
in full foree and effect and constitute or will constitute sufficient
authorization for such ownership, use, operation and transactions, and there
are no actions or proceedings pending or, to such General Partner's knowledge,
threatened that c¢ould result in a revocation, termination or adverse
modification or amendment of any such Governmental Authorization; and

(xiii) Except to the extent the Consents to Assignment listed on
Schedule VII-B which have not been received are necessary for an effective
assignment of the respective Related Document., all of the Related Documents
have been effectively assigned to Lessee; and

{(xiv} Such General Partner has no ERISA Plans.

{d) Hydro-Flow. Hydro-Flow represents and warrants to Lessor
{1) on the Comstruction Loan Closing Date and on the date of each Construction
Loan {provided, however, that, where reference is made in this Section 4(4d} to
the Fundamental Agreements or the Related Documents, such representations and
warranties are made only with respect to the Pundamental Construction
Agreements and the Related Construction Documents, as the case may be) and
{2} on the First Lease Closing Date, the Second Lease Closing Date and the
date of each Revolving Loan (provided, however, that where reference is made
in this Section 4{d) te¢ the Fundamental Agreements or the Related Documents,
such representations and warranties are made only with respect to the
Fundamental Lease Agreements and the Related Lease Documents, as the case may
be}, that:

(i} Hydro-Fiow is a corporation duly organized, wvalidly
exigting and in good standing under the laws of the State of Utah and is in
good standing and qualified to do business in the State of Idaho:

{ii) Hydro-Flow has full power and authority to execute,
deliver and perform this Financing Agreement, the Hydro-Flow Pledge Agreement,
the Hydro-Flow Mortgage, the Assignment Agreement and the documents,
instruments and agreements contemplated hereby and thereby (the "Hydro-Flow
Documents”") and to own or lease its properties and to carry on its business as
now conducted;’

{iii) The Hydro-Flow Documents have been duly authorized,
executed and delivered by Hydro-Flow and. assuming due authorizatien,
execution and delivery by the other parties thereto, constitute the legal,
valid and binding obligation of Hydro-Flow enforceable against it in
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accordance with the terms thereof and hereof, subject, as to enforceability of
remedies, to limitations imposed by bankruptcy. insolvency, reorganization,
moratorium or other similar laws relating to or affecting the enforcement of
creditors’' rights generally and to general principles of eguity:

{iv} No authorization, consent or approval of, notice to or
filing with any govermmental authority is required for the execution, delivery
or performance by Hydro-Flow of the Hydro-Flow Documents or the pledge by
Hydro-Flow of the Ceollateral pursuant to the Hydro-Flow Pledge Agreement and
the Hydro-Flow Mortgage;

{v} Neither the execution, delivery or performance by
Hydro-Flow of the Hydro—Flow Documents nor compliance with the terms and
provigions hereof and thereof, conflicts or will conflict with or will result
in a breach or violation of any of the terms., conditions or provisgions of any
law, governmental rule or regulation or the charter documents, as amended, of
Hydro-Flow or any order, writ, injunction or decree of any court or
governmmental authority against Hydro-Flow or by which it or any of its
properties is bound or any indenture, mortgage or contract or other agreement
or instrument teo which Hydro-Flow is a party or by which it or any of its
properties is bound, or constitutes or will constitute a default thereunder or
will result in the imposition of any lien upon any of its properties other
than the liens in favor of Lessor under the Hydro-Flow Documents:

(vi} There are no suits or proceedings pending or, to the
knowledge of Hydro-Flow, threatened in any court or before any requlatory
commission, bhoard or other governmental administrative agency against or
affecting Hydro-Flow which might have a material adverse effect on the
business or operations of Hydro-Flow, financial or otherwise, or on its
ability to fulfill its obligations under the Hydro-Flow Documents:

{vii} Neither Hydro-Flow nor anyone authorized to act on 1its
behalf has directly or indirectly offered any interest in the Facility or the
Site for sale to, or scolicited any offer to acquire any of the same from,
anyone other than Lessor and no more than thirty-five (35) other "accredited
investors" within the meaning of Regulation D of the Securities Act of 1933,
as amended, or investors that were otherwise sufficiently knowledgeable and
experlenced in fimancial and business matters to be capable of evaluating the
merits and risks of such an investment and had the opportunity to ask
responsible officers of Lessee, INE and Hydro any questions they wished to ask
and to request and obtain any information they wished to review in connection
wihc such investment;

(viii) Hydro-Flow does not know of any fact {(other than matters
of a general application to the hydroelectric or alternative energy industries
and matters which have been disclosed to Lessor by Lessee or Hydro-Flow on or
before the Construction Loan Closing Date) which materially adverssly affects
or, so far as Hydro-Flow can now foresee, will materially adversely affect the
business, operations, properties or financial condition of Hydro-Flow or
Lessor or the performance of Hydro-Flow of its obligations under the
Hydro-Flow Documents; -
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{ix) Neither the execution, delivery or ©performance by
Hydro-Flow of the Hydro-Flow Documents, nor any transaction contemplated by
the Hydro-Flow  Documents, violates any  Applicable Law concerning
sale/leasebacks, fraudulent conveyances, bulk gales or the
vendor-in-possession doctrine;

{x} Hydro~Flow has filed or caused to be filed all federal,
state and local sales, use, property and income tax returns which are required
to be filed by it and has paid or caused to be paid zll taxes shown to be due
and payable on such returns prior to the date that the same are delinguent or
{except to the extent being contested in good faith and for the payment of
which adequate reserves have been provided} due and payable on any assessment
received by Hydro-Flow;

{xi) The Pledged INE Shares {as defined in the Hydro-Flow
Pledge Agreement) have been duly authorized and are wvalidly issued and
non-assessable, and the Pledged INE Shares delivered by Hydro-Flow are owned
by Hydro-Flow free and clear of any and all liens, pledges, encumbrances or
charges, and Hydro-Flow has not optioned or otherwise agreed to sell,
hypothecate, pledge or otherwise encumber or dispose of the Pledged Shares:

{xii} The pledge of the Collateral (as defined, respectively. in
the Hydro-Flow Pledge Agreement and the Hydro-Flow Mortgage), upon delivery to
Lessor of the certificates representing the Pledged INE Shares (as defined in
the Hydro-Flow Pledge Agreement) creates a valid security interest in the
Collateral, which security interest is a perfected and first priority security
interest, securing the payment of the Obligations (as defined, respectively,
in the Hydro-Flow Pledge Agreement and the Hydro-Flow Mortgage);

{xiii}) On and as of the date any additional shares of stock of
INE become Pledged INE Shares, the foregoing representations and warranties
shall apply to such additional shares;

{ziv) Hydro-Flow has delivered to Lessor its annual financial
statement for the fiscal year ended December 31, 1988: there has been no
material adverse change in the business, condition or operations (financial or
otherwise) of Hydro-Flow since Descember 31, 1988;

{xv) Except to the extent the Consents to Aszsigrnment listed on
Schedule VII-B which have not been received are necessary for an effective
assignment of the respective Related Document, all of the Related Documents to
which Hydro-Flow was at any time a party and all of Hydro-Flow's right, title
or interest in the Facility, the Site or the assets relatsd thereto have been
effectively assigned to Lessee; and

(xvi} Hydro-Flow has no ERISA Plans.
{e) INE. INE represents and warrants to Lessor (1) on the

Construction Leoan Cleosing Date and on the date of each Construction Loan
Advance (provided, however, that, where reference is made in this Seciion 4({e)
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te the Fundamental Agreements or the Related Documents, such representations
and warranties are made only with respect to the Fundamental Construction
Agreements and the Related Construction Documents, as the case may be) and
{2) on the First Lease (Closing Date, the Second Lease Closing Date and the
date of each Revelving Loan (provided, however, that where reference 1is made
in this Section 4{e) to the Fundamental Agreements or the Related Documents,
such representations and warranties are made only with respect to the
Fundamental Lease Agreements and the Kelated Lease Documents, as the case may
be), that:

(1} INE 1s a corporation duly organized, wvalidly existing and
in good standing under the laws of the State of Idaho;

{i1) INE has full power and authority to execute, deliver and
perform this Financing Agreement, the INE Security Agreement, the Assignment
Agreement and the documents, instruments and agreements contemplated hereby
and thereby (the "INE Documents"} and to own or lease its properties and to
carry on its business as now conducted:

{iii} The INE Documents have begen duly authorized, executed and
delivered by INE and., assuming due authorization, execution and delivery by
the other parties thereto, constitute the legal, wvalid and binding obligation
of INE enforceable against it in accordance with the terms thereof and hersof,
subject, as to enforceability of remedies, to limitations imposed by
bankruptcy, insolvency, reorganization, moratorium or other similar laws
relating to or affecting the enforcement of creditors' rights generally and to
general principles of equity;

{iv) No authorization. consent or approval of, notice to or
filing with any governmental authority is required for the execution, delivery
or performance by INE of the INE Documents;

{v}) Neither the execution, delivery or performance by INE of
the INE Documents nor compliance with the terms and provisions hereof and
thereof, confiicts or will conflict with or will result in a breach or
violation of any of the terms, conditions or provisions of any law,
governmental rule or regulation or the charter documents, as amended, of INE
or any order, writ, injuncticen or decree of any court or governmental
authority against INE or by which it or any of its properties is bound or any
indenture, mortgage or contract or other agreement or instrument to which INE
i a party or by which it or any of its properties is bound, or constitutes or
will constitute a default thereunder or will result in the imposition of any
lien upon any of 1its properties other than the liens in favor of Lessor under
the INE Documents:

{vi} There are no suits or proceedings pending or, to the
knowledge of INE, threatened in any court or before any regulatory commission,
board or other governmental administrative agency against or affecting INE
which might have a material adverse effect on the business or operations of
INE, financial or otherwise, or on its ability to fulfill its obligations
under the INE Documents: Lo
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{vii) Neither INE nor anyone authorized to act on its behalf has
directly or indirectly offered any interest in the Facility or the Site for
gale to, or solicited any offer to acguire any of the same from, anyone other
than Lessor and no more than thirty-five (35) other "accredited investors"
within the meaning of Regulation D of the Securities Act of 1933, as amended,
or investors that were otherwise sufficiently knowledgeable and experienced in
financial and business matters to be capable of evaluating the merits and
risks of such an investment and had the opportunity to ask responsible
officers of Lessee, INE and Hydro-Flow any guestions they wished to ask and to
request and obtain any information they wished to review in connection with
such investment;

(viii} 1INE does not know of any fact (other than matters of a
general application to the hydroelectric or alternative energy industries and
matters which have been disclosed to Lessor by Lessee or INE on or before the
Construction Loan Closing Date) which materially adversely affects or, so far
as INE can now foresee, will materially adversely affect the business,
operations, properties or financial condition of INE or Lessor or the
performance of INE of its obligations under the INE Documents:

(ix} Neither the execution, delivery or performance by INE of
the INE Documents, nor any transaction contemplated by the INE Documents,
viplates any applicable Law concerning sale/leasebacks, fraudulent
conveyances, bulk sales or the vendor-in-possession doctrine;

{2} INE has filed or caused to be filed all federal. state and
local sazles, use, property and income tax returns which are required to be
filed by it and has paid or caused to be paid all taxes shown to be due and
payable on such returns prior to the date that the same are delinguent or
{except to the extent being contested in good faith and for the payment of
which adeguate reserves have been provided) due and payable on any assessment
recelived by INE;

(x1) The pledge of the Collateral {as defined in the INE
Security Agreement) creates a walid security interest in the Collateral, which
securlty interest is a perfected and first priority security interest,
securing the payment of the Obligations {as defined in the INE Security
ﬁgreement);

{xii) INE has delivered to Lessor its annual firancial statement
for the fiscal year ended December 31, 1988; there has been no material
adverse change in the business, condition or operations (financial or
otherwise) of INE since December 31, 1988;

{xiii} Except to the extent the Consents to Assignment listed on
Schedule VII-E which have not been received are necessary for an effective
assignment of the respective Related Document, all of the Related Documents to
which INE was at any time a party and all of INE's right, title or interest in
the Facility, the Site or the assets related thereto have been effectively
assigned to Lessee; and C .
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{xiv) INE has no ERISA Plans.

Section 5. Adjustments.

{a) Change in Assumptions. If, on or prior to the First Lease
Closing Date:

(1) the assumptions set out in Schedule VIII are determined by
Lessor to be incorrect or are changed by Lessor and Lessee by mutual agqreement;

. {ii}? Lessee provides to Lessor evidence satlisfactory to Lessor
that the property tazxes to be assessed against the Site, will during the Term
of the Lease, be 3230,000 or lgss per annum; or

(iii) there occurs any change in the Code or any regulations or
temporary regulations promulgated thereunder or any judicial decision, revenue
procedure, revenue ruling or information release 1s released or issued that
affects such assumptions;

then the Basic Rent Factors and Casualty Loss Values will be recalculated
upward or downward to maintain Lessor's Net Economic Return. The amount of
any adjustment pursuant to this Section 5(a} shall be made, in the first
instance, by Lessor (based upon the assumptions and methods of calculation
employed in the original calculation of scheduled Basic Rent Factors and
Casualty Loss Values} and, if reguested by Lessee, such recalculation shall be
verified &t Lessee's expense by a nationally recognlzed certified public
accounting firm acceptable to Lessor,

(b} Taz Law Change. If, on or prior to the First Lease Closing
Date. a Proposed Tax Law Change or a Tax Law Change shall occur, then Lessor
shall, upon Lessee's request, recompute the Basic Rent Factors and Casualty
Loss Values as provided in Section 5{(a} above to reflect any guch Proposed Tax
Law Change or Tax Law Change.

Section €. Fees and Expenses. If the Facility is purchased by Lessor in
accordance herewith, Lessor shall pay or cause to be paid its reasonable fees
and out—of-pocket expenses incurred in connection with the preparation,
execution and delivery of =all documents as contemplated herein, including,
without lIimitation, the fees and expenses of Lessor, Special Counsel, the
independent appraisers, engineers, hydrologists, architects and similar expert
consultants (including without limitation those who monitor construction
progress and review construction invoices), title insurance premiums,
recording, filing and similar fees, printing costs, the brokers fee equal to
one percent (1%) of Lessor's Cost payable to Dimark and all other reasonable
out—-of-pocket expenses of Lesser and its counsel ("Transaction Costs") up to
an aggregate amount egual te $450,000, and Lessee, each General Partner,
Hydro-Flow and INE shall be jointly and severally liable for, and shall pay or
cause to be paid, all such Transaction Costs to the extent that  such
Transaction Costs exceed an aggregate amount equal to $450,000. If the
Facility is not purchased by Lessor hereunder, Lessee, e¢ach.General Partner,
Hydro-Flow and INE shall be jointly and severally liable for, and shall pay or
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cause to be paid, all such Transaction Costs unless the transactions
contemplated hereby are not consummated due to Lessor's failure to comply with
the obligations set forth in thig Financing Agreement that are required to be
satisfied by Lessor on or prior to the Second Lease Closing Date.

Section 7. Discleosure. Neither Lessor, Lessee, any General Partner,
Hydro, INE nor any Affiliate thereof shall make any public disclosure or allow
any public dissemination of any information related to the Overall Transaction
except (a) as appropriate in connection with a permitted assignment hersunder
or under the Lease, (b) as expressly agreed %to by the parties in writing,
fc) to its legal, accounting, financial and other similar adwvisors or (d) as
required by Applicable Law.

Section 8. Successors and Assigns. This Financing Agreement shall be
binding upon and inure to the benefit of each of the parties hereto and their
respective successors and assigns. Each of Lessee, the General Partners, INE
and Hydro may not sell, transfer or assign any of its rights or obligations
hereunder without the prior written consent of Lessor.

Section 9. Governing Law and Counterparts. The terms of this Financing
Agreement and all rights and obligations of the parties hereto shall be
governed by the laws of the State of Utah. Such terms, rights and obligations
may not be changed orally, but may be changed only by an agreement in writing
signed by the party against whom enforcement of such change 1is sought. This
Financing Agreement may be executed in any number of counterparts and by the
parties hereto on separate counterparts, but all of such counterparts shall
together constitute a single instrument.

Section 10. Notices; Payments.

{a) Notices. All notices or other communications required or
permitted to be given hereunder shall be in writing, shall be addressed as
provided below and shall be considered as properly given (i} if delivered in
person, {ii) if sent by overnight delivery service ({including, without
limitation, Federal Express, ETA, Emery, Purolator, DHL, Air Borne and other
similar overnight delivery services), (iii} in the event overnight delivery
gservices are not readily available, if mailed by first class United States
mall, postage prepaid, registered or certified with return receipt requested
or (iv} if sent by prepaid telegram or by telex and confirmed. Notice so
given shall he effective upon receipt by the addressee; provided, however,
that if any notice is tendered to an addressee and the delivery thereof is
refused by such addressee, such notice shall be effective upon such tender.
For the purposes of notice, the addresses of the parties shall be as set forth
below; provided, however, that any party shall have the right to change its
address for notice hereunder to any other location within the continental
United States by giving of thirty (30) days' notice to the other parties in
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the manner set forth hereinabove. The initial addresses of the parties hereto

are as follows:

{1) Leszs=zor:
{2) Lessee:
{3) Hydro-:
Flow
{4) 1INE:
{5) APPC:
{B6) PWPC:
{7) AWHI:

{b) Payments.

Westinghouse Credit Corporation
Cne Oxford Centre
Pittsburgh, Pennsylwania 15219
Attention: Manager, Administration
Major Industries Finance Group

South Falls Hydropower

£99 East South Temple, Suite 220
Salt Lake City, Utah 84102
Attention: David B. Van Otten

Hydro-Flow, Inc.

699 East South Temple, Suite 220
Salt Lake City, Utah 84102
Attention: David B. Van Otten

Idaho Natural Energy. Inc.

699 East South Temple, Suite 220
Salt Lake City, Utah 84102
Attention: David B. Van Otten

American Pacific Power Corp.

699 East South Temple, Suite 220
Salt Lake City, Utah 84102
Attention: David B. Van Otten

Pacific West Power Corp.

699 East South Temple, Suite 220
Jalt Lake City., Utah 84102
Attention: Gary E. May

America West Hydro, Inc.

£99 East South Temple, Suite 220
Salt Lake City, Utah 84102
Attention: R. Fred Moss

All payments required or permitted hereunder shall

be made in lawful currency of the United States. Any wire fund transfers
shall be paid to the account of the intended recipient as set forth below.
Any party may change its account by giving notice to the other party in the
manner set forth abowve.

{1}

4942B

Lessor:

Lessor's account at

Citibank, N.A.

399 Park Avenue

New York. New York

Account No. 3848-7299
Attention: ABA No. 021-000089
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{2) Lessee: Lessee's account at

First Security Bank of Utah

15 East 100 South

Salt Lake City, Utah 84111

Account Ne¢. 060 00556 10

Attention: Christian M., Feinauer
Cash Management Officer
(801} 350-51&3

Section 11. Amendment of Agreements. Lessee., each General Partner,
Hydro-Flow and INE each hereby agrees that the Fundamental Agreements, the
Related Deocuments and the documents contemplated therehy may not be
terminated, changed, amended, modified or supplemented, nor may any waiver of
any of the terms thereof be granted, without the prior written consent of
Lessor, orovided, however, that the FERC License may be modified to encompass
the FERC License Amendments.

Section 12, FPurther Assurances. Lessor, Lessee, each General Partner,
Hydro-Flow and INE will cooperate with the other parties hereto and take such
actions as are reasonably necessary to effect the Overall Transaction.
Lessee, at 1its own expense, will cause to be promptly and duly taken,
executed, acknowledged and delivered all such further acts, conveyances,
documents and assurances as Lessor may from time to time reasonably request in
writing in order to carry out more effectively the intent and purposes of this
Financing Agreement, the Fundamental Agreements, the Related Documentsz and the
documents and transactions contemplated thereby.

Section 13. Survival of Covenants and Representations. All covenants,
representations and warranties made by any party hereto in this Financing
Agreement and in the Fundamental Agreements, the Related Documents and any
certificate delivered pursuant thereto shall survive the delivery of this
Financing Agreement, the Fundamental Agreements, the Related Documents and the
documents contemplated thereby.

Section 14. Change of Office. Lessee, each General Partner, INE and
Hydro-Flow shall each give Lessor sixty (60) days' prior written notice of any
change in such party's name, identity or structure or change in the location
of its principal place of business or its chief executive office (as such
terms are used in the Idaho and Utah Uniform Commercial Code}.

Section 15. Change of Control. No General Partner shall sell, assign or
otherwise transfer its general partnership interest in Lessee without the
prior written consent of Lessor, which consent shall not be unreasonably
withheld.

Section 16. Scope of Liability. Notwithstanding any other provision of
the Fundamental Agreements or any other language contained in this Agreement,
there shall be no recourse against the Shareholders, the General Partners,
Hydro-Flow, INE or any of their respective Affiliates, stockholders, officers,
directors or employees, for any liability’to Lessor arising in connection with
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any breach or default under this Agreement except to the extent the same is
enforced against Lessee or the Collateral, and Lessor shall look solely to
Lessee and the Collateral in enforcing rights and obligations under and in
connection with this Agreement., provided., however, the foregoing provisions of
this Section 16 shall not:

{a} Constitute a wailver, release or discharge of any of the
indebtedness under, or of any of the terms, covenants, conditions or
provisions of, this Agreement or any other Fundamental Agreement, and the same
shall continue until fully paid, discharged, observed, or performed;

(b} Limit or restrict the right of Lessor to name Lessee or
any other Person as a defendant in any action or suit for a judicial
foreclosure or for the exercise of any other remedy under or with respect to
this Agreement, the Collateral Documents or any other Fundamental Agreement,
or for injunction or specific performance: or

(c) In any way limit or restrict any right or remedy of Lessor
(or any assignee or beneficiary thereof or successor thereto) with respect to,
and Lessee and any other party hereto shall remain fully liable to the extent
that it would otherwise be liable for, any fraud, misrepresentation or
missppropriation of Facility revenues, Proceeds or any other earnings,
revenues, rents, issues, profits or proceeds from or of the Collateral that
should or would have been paid as provided herein or paid or delivered to
Lessor (or any assignee or beneficiary thereof or successor thereto} towards
any payment required under this Agreement or any other Fundamental Agreement.
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49428



® @

IN WITNESS WHEREOF, the parties hereto have executed this Financing
Agreement as of the date first above written.

LESSEE:

SMITH FALLS HYDROPOWER

By AMERICAN PACIFIC POWER CORP.
a general partner

AL B

e David B. Van Ctten
President

By PACIFIC WEST PCWER CORP..
eneral r

By *
{ Gary\ E. May
esident

By AMERICA WEST HYDRO INC.,
a general partner

By It P77 om
R. Fred Moss :
President

4942B
FINANCING AGREEMENT

GENERAL PARTNERS:

AMERICAN PACIFIC POWER CORP.

By éff:jzizzz'ﬁzla./’{::ziéézf—__

David B. Van Otten
President

PACIFIC WEST POWER CORP.

)dwm

ary . May
Ptesident

AMERICA WEST HYDRO, INC.

By 7§?-<;;~£2 7F 7 o

R. Fred Mecss
President

LESSOR:

WESTINGHOUSE CREDIT CORPCRATION

Y. A -

Glenn E. Smith
Senior Investment Manager

HYDRO-FLOW:

HYDRO-FL

oy 4&/

Davld B. Van Otten
President

INE:

: "IDAHO NAT, /
By

Dav;d B. Van Otten
President



PRINCE, YEATES & GELDZAHLER
LAWYERS

F. B. PRINCE (RETIREDR} JAMES A. BOEVERS CiTY CENTRE 1, SUITE 900

ROBERT M. YEATES ROMNALD E. NEHRING 175 EAST FOURTH SOUTH Sl4 MAIN STREET
DAVID 5. GELDZAHLER DAVID K, BRCADBENT P O. BOX 28
DENIS R, MORRILL J. SCOTT LUNDBERG SALT LAKE C|TY’ UTAH sain PARK CITY, UTAH 84050
JON C. HEATON THOMAS J. ERBIN TELEPHQNE (801) 524-1000 (801) 549-7440
JOHN F. ASHTON PAUL J, TOSCANO

RONALD F. SYSAK SAMUEL ALBA OF COUNSEL
RICHARD L. BLANCK ERIK STRINDBERS LYLE M. WARD
JOHN M, BRADLEY RCBERT G. WING

D. JAY GAMBLE GAIL 5. REICH August 10 ' 1989 TELECOPIER
STEVEN L. TAYLOR BRIAN S. RING (BOI] S24-1099
GORDON STRACHAN GARY R, THORUP

C. CRAISG LILJENQUIST CARL W, BARTOMN

ANITA TORT| MOSELEY THOMAS M. MELTOM

Jo RAMDALL CALL GREGQRY E, LINDLEY?

JOHN S, CHINDLUND M. DAVID ECKERSLEY

WILLIAM A. MEADERS, JR. DOM R. SCHOW
GEOFFREY W. MANGUM  SALLY BUGK MEMINIMEE
1ADN|TTED IN TEXAS ONLY WJOSEPH A WALKOWSKI*
* REGISTERED FATENT ATTORNEY

EXPRESS COURIER

Mr. Gary Spackman

Manager, Water Rights Permits Section qunmmnngﬂmﬁkxmm%
State of Idaho Dept. of Water Resources

1301 North Orchard Street

State House Mail

Boise, Idaho 83720

Re: Assignment of Water Permits 98-7612 and 98-7650
Dear Mr. Spackman:

This letter is to confirm our telephone conversation
of today's date, in which we discussed the above-referenced
matter. Your letter of August 8, 1989, makes two requests:

(1) that we send you the documents clearly specifying or
requesting the transfer of permit number 98-7650; and (2) that
we forward you a copy of the Financing Agreement. Enclosed is
a copy of the Financing Agreement for your files. As we
discussed on the telephone, however, I believe you have already
received the specific regquest to transfer permit number 98-7650
in a letter from my office, dated July 19, 1989. You should
also have received a similar letter for permit number 98-7612
in May of this year. Thus, I believe you now have all
documents necessary to allow the transfer of the
above-referenced water permits.

I am happy to provide you with any additional
information you desire. My clients are anxious to have this
transfer completed as quickly as possible, as certain deadlines
imposed by Westinghouse are fast approaching. Should you have
any comments or additional questions, please contact me.

Sincerely,

PRINCE, YEATES & GELDZAHIF

(1l Brutor

Carl W. Barton
CWB:jb
cc via fax: Mr. David B. Van Otten 363-6111
John W. Hollingsworth (415) 773-5759
osure
encl

PARK CITY OFFICE




F. 8. PRINCE {RETIRED)
ROBERT M, YEATES
DAVID S. GELDZAHLER
DENIS R. MORRILL
JON €, HEATON

JOHN . ASHTON
RONALD F. SYSAK
RICHARD L. BLANCK
UOHMN M. BRADLEY

B JAY GAMBLE
STEVEN L, TAYLOR
GORDON STRACHAN

C. CRAIG LILJENQUIST
ANITA TORTI MOSELEY
J. RANDALL CALL
JOHN S. CHINDLUND
WILLIAM A, MEADERS, JR.
GEOFFREY W, MANGUM

tACMITTED IN TEXAS ONLY

PRINCE, YEATES & GELDZAHLER
LAWYERS
CITY CENTRE I, SUITE SOC
175 EAST FOURTH SOUTH
SALT LAKE CITY, UTAH 841l
TELEPHOME (801) 524-10C0

JAMES A, BOEVERS
RONALD E. NEHRING
CAvIO K. BROADBRENT
Jo BCOTT LUNDBERSG
THOMAS J, ERBIN

PAUL J. TOSCANG
SAMUEL ALBA

ERIK STRINDBERG
ROBERT &. WING

GAlL 5. REICH

BRIAN S. KiING

GARY R, THQRUP

CTARL W, BARTON
THOMAS ™, MELTON
GREGORY E. LINDLEY?Y
M. DAVID ECHRERSLEY
CON R. SCHOW

SALLY BUCK MEMINIMEE
JOSEPH A, WALKOWSKI}

July 20, 1989

FARK CITY OFFiCE
Sl2 MAIN STREET
P O, BOX 38

PARK CITY, UTAH 84Q80

{B01) B49-7440

OF COUNSEL
LYLE M. WARD

TELECOPIER
(B0}) S24-1095

$ REGISTERED FATENT ATTORMEY

EXPRESS COURIER

Mr. Gary Spackman, Manager

Water Right Permits Section

State of Idaho Dﬂgww»'*fJW
Department of Water Resources

1301 North Orchard Street

State House Mall

Boise, Idaho 83720

Re: Approval of Assignment of Water Permits No.
98-7612 (300 cfsg) and No. 98-7650 (70 cfsg)

Dear Mr. Spackman:

Thank wvou for your letter of June 27, 1989, to Greg
Lindley of my office with respect to the above-referenced Water
Permits. Hopefully, the contents of this letter will satisfy
your concerns in approving the assignment of the two above-
referenced Water Permits from Idaho Natural Energy, Inc. to
Smith Falls Hydropower.

Enclosed for your files are good-standing certificates
issued by the Idaho Secretary of State for Westinghouse Credit
Corporation and Chicago Title Insurance Company. You have
already received the assumed name filing for Smith Falls
Hydropower, a Utah general partnerhip, and good standing cer-
tificates for American Pacific Power Corp., a Utah corporation,
Pacific West Power Corp., a Utah corporation, and America West
Hydro, Inc., a Utah corporation. Accordingly, each of the
entities which are a party to the exhibits to the request for
assignment of the two Water Permits are qualified to do
business in the State of Idaho.

You were also concerned that the documents you have
received to date did not clearly specify the transfer of .the 70
cfs Permit (No. 98-7650)., I will shortly forward to yousa:




.PFNNCE, YEATES & GELDZAHLER .

Mr. Gary Spackman
July 20, 198%
Page 2

separate request for assignment, with the attached exhibits,
for the assignment of such 70 c¢fs permit. Once vou have
received the 70 cfs request for assignment documents, you
should hopefully be able to expeditiously approve the two
assignments from Idaho Natural Energy to Smith Falls
Hydropower. Should you have any questions, do not hesitate to
call me. As you may know, Westinghouse Credit Corporation has
imposed rigid deadlines on Smith Falls Hydropower with respect
to the assignment of these two Water Permits. Smith Falls
Hydropower would appreciate your prompt action in this matter.

Thank you in advance for your cooperation and prompt
assistance. Should you have any gquestions, do not hesitate to
contact me.

Sincerely,
PRINCE, YEATES & GELDZAHLER
Carl W, Barton
CWB:cf
Enclosures
cc: David B, Van Otten (by fax)
Gary E. May (by fax)
R. Fred Moss (by fax)
John W. Hollingsworth, Esg. (by fax)

2920D
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WESTINGHOUSE CREDIT CORPORATION
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certificate of qualification

forfeited.

1989.

Dated July 12,
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I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify
that T am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named
corporation was incorporated under the laws of

in Idaho on

=

Delaware and was i1ssued a

May 7, 1956.

IFURTHER CERTIFY That the corporation’s authority to do business has not been

SECRETARY OF STATE
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CERTIFICATE OF CORPORATE STATUS
OF

CHICAGO TITLE INSURANCE COMPANY OF IDAHO
I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

that 1 am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named
corporation was incorporated under the laws of TQaho and was issued a
certificate of incorporation  inIdaho on October 15, 1975.

[IFURTHER CERTIFY That the corporation’s authority to do business has not been

forfeited.

Dated July 19, 1989
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F. 5. PRINCE {RETIRED)
ROBERT M. YEATES
DAaVID S, GELDZAHLER
CENIS R. MORRILL
JON G, HEATCN

JOHN P ASHTON
RONALD F. S¥2AK
RICHARD L, BLANGCK
LJOHN M. BRADLEY

0, JAY GAMBLE
STEVEN L, TAYLOR
GORDON STRAGHAN

C. CRAIG LILJENDUIST
ANITA TORTI MOSELEY
J. RANDALL CALL
JOHN 5, CHINDLUND
WILLIAM A. MEADERS, JR,
GEOFFREY W. MANGLM

1 ADMITTED IN TEXAS ONLY

PRINCE, YEATES & GELDZAHLER
LAWYERS

JAMES A, BOEVERS
RONALD E, NEHRING
DAVID K. BEROADBENT
J. SCOTT LUNDBERG
THOMAS J. ERBIN

PAUL J. TOSCAND
SAMUEL ALBA

ERIK STRINCBERG
ROBERT G. WING

GAIL S, REICH

BRIAN S. KING

GARY R. THORUP

CARL W. BARTON
THOMAS M. MELTON
GREGORY E. LINDLEYT
M. DAVID ECKERSLEY
CON R. SCHOW

SALLY BUCHK MEMINIMEE
CJOSERH A, WALKOWSKIE

July 19,

CITY CENTRE I, SUITE 500
175 EAST FOURTH SQUTH
SALT LAKE CITY, UTAH 8411
TELEFPHONE (BOI) 524-1000

1989

PARK CITY OFFICE
El4 MAIN STREET
P. C. BOX 38

PARK CITY, UTAH 84060

(BO1) 645-7440

OF COUNSEL
LYLE M, WARD

TELECOPRIER
(821) s2a-1089

T REGISTERED PATEMNT ATTORNEY

Mr. Gary Spackman, Division Chief
Water Rights Allocation Division
State of Idaho

Department of Water Resources

1301 N, Grchard
Boige, Idaho 83706
Re: Smith Creek Hydroelectric Project - Reguest for
Approval of Assignment of Water Permite
Dear Mr. Spackman:

Pursuant to a financing transaction for the Smith
Creek Hydroelectric Project in Boundary County, Idaho {the
"Project"), we respectfully request written approval pursuant
to Section 42-207 of the Idaho Code by the State of Idaho,
Department of Water Rescurces (the "Department™) of the
assignment by Idaho Natural Energy, Inc. ("INE") to Smith Falls
Hydropower, a Utah general partnership (the "Partnership"), of
INE's right, title and interest in the following permits:

(1) Water Permit No. 98-7650.
(The foregoing permit is referred to hereinafter as the "Water
Permit").

The Department is further requested to approve under
the above-referenced statutory provision the collateral
assignment by the Partnership of its interest in the Water
Permit to Westinghouse Credit Corporation, a Delaware
corperation ("Westinghouse").

The Financing Transgaction

INE has assigned any and all interest of INE-in the
Project to the Partnership, including INE's interest in any -




.F’RINCE, YEATES & GELDZAHLER'

Mr. Gary Spackman, Division Chief
July 19, 1989
Page 2

permits or approvals for diversion and use of water relating to
the Project. Westinghouse has begun to provide construction
financing for the Project. Westinghouse has a security
interest in all of the Partnership's right, title and interest
in and to the Project. Following construction of the Project,
the Partnership proposes a sale and leaseback of the Project to
Westinghouse to finance cperation and maintenance 0f the
Project on a permanent basis.

Documentation

The parties to the above-described transaction declare
that the assignment of the Water Permit is made in good faith
and not for the purposes of speculation or delav. Pursuant to
Section 42-207 of the Idaho Code, copies of the following
documents are submitted herewith:

1. The assignment f£rom INE and Hydro-Flow, Inc., a
Utah corporation, to the Partnership (the
"aAssignment"), submitted herewith as Exhibit A,
said exhibit being hereby incorporated herein and
made a part hereof.

2. Two Mortgages, Assignment of Lease and Rents,
Security Agreement and Fixture Filing by the
Partnership in favor of Westinghouse
(collectively, the "Mortgage"), submitted
herewith as Exhibit B, said exhibit being hereby
incorporated herein and made a part hereof.

3. The Mortgage, Assignment of Lease and Rents,
Security Agreement and Fixture Filing by
Hydro-Flow in favor of Westinghouse (the
"Hydro~Flow Mortgage"), submitted herewith as
Exhibit C, said exhibit being hereby incorporated
herein and made a part hereof.

4. The Facility Lease between the Partnership and
Westinghouse, submitted herewith as Exhibkit D,
said exhibit being hereby incorporated herein and
made a part hereof,

Status of the Parties After Transfer

The Partnership has already regquested the. transfer of
another water permit for 300 cfs (Permit 98-7612) andiawalts a
response in that regard. I1f and when the Department shall have
given its approval to the proposed transfer, assignment ggdﬁ

F il TN
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.F’RINCE, YEATES & GELDZAHLER .

Mr. Gary Spackman, Division Chief
July 19, 1289
Page 3

mortgage of the Water Permit, the Partnership will be the
Permit holder, and Westinghouse will have & security interest
in the Water Permit. Thus, with this request, the Partnership
desires the assignment from INE of two (2) water permits, the
300 cfs permit and the Water Permit (70 cfs).

Please be advised that Westinghouse, by reason ¢f the
foregoing Mortgages, shall not be deemed to be under any
liability of any kind to the Department under, pursuant, ©or in
respect of the Water Permit and shall not be deemed to have
assumed any of the obligations of the Partnership under the
Water Permit until and unless Westinghouse assumes in writing
the obligations of the Partnership under the Water Permit.

Contingent upon the final written approval by the
Department of the transfer of the Water Permit, the Partnership
accepts all of the terms and conditions of the said Water
Permit and agrees to pbe bound thereby to the same extent as
though it was the original Permit applicant and holder
thereunder,

Request for Notice

Westinghouse requests that the Department furnish to
Westinghouse copies of all written notices given to the
Partnership with respect to any default of the Partnership
thereunder simultaneously with the giving of such notice to the
Partnership. Westinghouse further reggquests that it shall have
no less than the amount of time granted to the Partnership to
cure under the Water Permit within which to cure any such
default, and so long as Westinghouse commences to cure or
causes to be cured any such default and the elimination of any
such default is carried on with due diligence and within a
reasonable time, then there shall be no interruption of,
interference with, or termination of the Water Permit. The
Department further agrees that upeon receipt of ungualified
written assumption by Westinghouse, or its successors or
assigns, of the Partnership's obligations under the Water
Permit, Westinghouse will be substituted in the place and stead
of the Partnership under the Water Permit.

Plase send a copy of all notices to and correspondence
with the Partnership, or its successors or assigns, to
Westinghouse. The addresses for notices for the Partnership
and for Westinghouse are as follows:




.PmNCE, YEATES & GELDZAHLER.

Mr. Gary Spackman, Division Chief
July 19, 1989
Page 4

Ssmith Falls Hydropower

c/0 American Pacific Power Corp.
699 East South Temple, Suite 220
Salt Lake City, Utah 84302
Attn:; David B. Van Otten

Partnership:

Westinghouse Credit Corporation

One Oxford Centre

Pittsburgh, Pennsylvania 15219

Attn: Manager, Administration,
Major Industries Finance
Group

Westinghouse:

INE, the Partnership, and Westinghouse resgpectfully
request the Department to eXpedite its consideration of the
application for approval of the transfer and assignment ©of the
Water Permit. Such approval may take the form of a returned,
executed acknowledgment and consent as provided in this letter
regquest, or any other form required by the Department to
effectuate its approval. Expedited consideration of this
application would be deeply appreciated.

Please contact Carl Barton at Prince, Yeates &
Geldzahler, (801) 524-1000, if you have any questions or
require additicnal information.

Regpectfully submitted,

IDAHO NATURAL ENERGY, INC,
699 East South Temple

IDAHO NATURAL ENERGY, INC,

Suite 220
Salt Lake City, Utah 84102
Attn: David B. Van Otten

SMITH FALLS HYDROPOWER
c/0 American Pacific

Power Corp.
699 East South Temple
Suite 220
Salt Lake City, Utah 84102
Attn;:; David B. Van Otten

By: /? . ?7///”H~—__>%;p

DaV1d Van Otten, Pfe51dent
SMITH FALLS HYDROPOWER

By its general partners:

AMERICAN PACIFIC POWER CORP.

David B. Van Otten, Pre51dent

ﬁ&%

‘
i
ek



.PRFNCE, YEATES & GELDZAHLER .

Mr. Gary Spackman, Division Chief
July 19, 1989

Page 5
PACIFIC WEST POWER CORP.
\.
By: 'wﬂ4a”ux - - .
ary E. Méy, Pre31def§
AMERICA WEST HYDRO, INC,
By: ;é.wéaahji 5227Eﬁﬁl
R. Fred Moss, Presildent
WESTINGHQUSE CREDIT WESTINGHOUSE CREDIT CORPORATION
CORPORATION
One Oxford Centre -
Pittsburgh, PA 15219 By: #ﬁll*“— £ J§¢2531n
Glenn E. Smith
Attn: Manader Senior Investment Manager
Administration

Major Industries
Finance Group

ACENOWLEDGED AND AGREED TO:

WATER RIGHTS ALLOCATION DIVISION
STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES

By:
Name:
Title:

CWB:cf
2917D
75947-01-01




F. 5, PRINCE (RETIRED)
ROBERT M. YEATES
DAVID S. GELDZAHLER
DENIS R. MORRILL
JON €. HEATON

JOHM P, ASHTON
RONALD F. 5TYSAK
RICHARD L. BLANCHK
JOHN M, BRADLEY

D, JAY GAMBLE
STEVEN L. TAYLOR
GORDON STRACHAN

C. CRAIG LILGENOUIST
ANITA TORTI MOSELEY
J. RANDALL CaLL
JOHN 5. GHINDLUND
WILLIAM AL MEADERS, S,
GEQFFREY W, MANGUM

1 ADMITTED 1N TEXAS ONLY

} REGISTERED PATENT ATTORMEY

EXPRESS COURIER

PRINCE, YEATES & GELDZAHLER
LAWYERS
CITY CENTRE I, SUITE 900
175 EAST FQURTH SQUTH
SALT LAKE CITY, UTAH g4Il
TELEPHONE (801 524-1000

JAMES A, BOEVERS
RONALD E, NEHRING
CAVID K. BROADBENT
Je SCOTT LUNDBERG
THOMAS J, ERBIN
PAUL J. TOSCAND

PARK CITY OFFICE
Sld MAIN STREET
P, G, 80X 38

PARK CITY, UTAH 84050

[B8O1} 549-7440

SAMUEL ALBA

ERIK STRINDBERG
ROBERT G. WING

GAIL S. REICH

BRIAN 5. KING

GARY R. THORULP

CARL W, BARTON
THOMAS M, MELTON
GREGORY E. LINDLEYt
M, DAVID ECKERSLEY
DON R. SCHOw

SALLY BUCK MEMINIMEE
JOSEPH A, WALKOWSHKIE

QOF COUNSEL
LYLE M. WARD

TELECOPIER
(801) 524-1099

June 28, 1989 ~

Department of Water Resources

Mr. Gary Spackman

Division Chief

Water Rights Allocation Division
State of Idaho

Department of Water Resources
1301 North QOrchard

Boise, Idaho 83706

Re: Smith Creek Hydroelectric Project/Request for

Approval of Assignment of Water Permits

Dear ‘Mr. Spackman:

Pursuant to our recent telephone conversation, I am

enclosing copies of Certificates of Corporate Status for

American
American West Hydro,
of Smith
evidence
business

Name for
County Recorder of Boundary County,

Pacific Power Corp., Pacific West Power Corp., and
Inc,.,, the three corporate general partners
Falls Hydropower. As you knew, these Certificates
that these three Utah corporations are gualified to do
in Idaho.

I have also enclosed a Certificate of Assumed Business
Smith Falls Hydropower as filed and recorded with the
Idaho. It is our

understanding £rom our Idahc counsel that this filing is all

that

is required for a general partnership to qualify to do

business in Idaho.

I look forward to receiving your letter regarding the

approval of the assignment of Water Permit No. 98-7612 from

Idaho Natural Energy,

like

s0 that we can obtain your approval.

Inc., to Smith Falls Hydropower. We would
to work cut any details and issues as quickly as possible
As vou know, we will also

be seeking approval of the assignment of Water Pepmif No.

98-7650, approved May 30, 1989, from Idaho Natura@’EnerQyp‘Inc.

ay
&

AUG{}QIQQI



'.PmNCE, YEATES & GELDZAHLER .

Mr. Gary Spackman
June 28, 1989
Page 2

to Smith Falls Hydropower. I expect that your concerns
regarding the assignment of Permit No. 98-7612 will be
identical to those regarding the assignment of Permit No.
98-7650. Accordingly, if we can resolve the issues surrounding
Permit No. 98-7612, we hope that all issues surrounding Permit
No. 98-7650 will also be rescolved and the approval can be
expeditiously granted,

Please contact me if I can be of any further
assistance in the resolution of those issues.

Sincerely,

PRINCE, YEATES & GELDZAHLER
GEL/tad

Gregoiz E.iLindley_/{ny
Enclosures

cc: Mr. David B. Van Otten (w/encl.)

06249
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CERTIFICATE OF CORPORATE STATUS

AMERICAN PACIFIC POWER CORP.

I FURTHER CERTIFY That the records of this
corporation was incorporated under the laws of

certificate of  asuthority in Idaho on

forfeited.

Dated May 19, 1989
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I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

that ] am the custodian of the corporation records of this State.

IFURTHER CERTIFY That the corporation’s authority to do business has not been

Q)
N

office show that the above-named

Utah and was issued a

May 11, 1989.
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CERTIFICATE OF CORPORATE STATUS
OF

PACIFIC WEST POWER CORP.
I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify

that I am the custodian of the corporation records of this State.

I FURTHER CERTIFY That the records of this office show that the above-named
corporation was incorporated under the laws of Utah and was issued a
certificate of authority in Idahoon May 16, 1989.

IFURTHER CERTIFY That the corporation’s authority to do business has not been

forfeited.

Dated May 19, 1989

G2 rr G

SECRETARY OF STATE
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epartmentof State

CERTIFICATE OF CORPORATE STATUS
OF '

AMERICA WEST HYDRO, INC.

I, PETE T. CENARRUSA, Secretary of State of the State of Idaho, hereby certify
that | am the custodian of the corporation records of this State. |

I FURTHER CERTIFY That the records of this office show that the above-named
corporation was incorporated under the laws of Utah and was issued a
certificate of authority in Idahoon May 11, 1989,

IFURTHER CERTIFY That the corporation’s authority to do business has not been
forfeited.

SECRETARY OF STATE
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Department of Water Resources CERTIFICATE OF ASSUMED BUSINESS NAME

0158055

IT 1S HEREBY CERTIFIED:

1. Business is, or will be, conducted in the County of
Boundary, State of Idaho, under the assumed name of Smith Falls
Hydropower, a partnership by American Pacific Power Corp., Pacific
West Power Corp., and America West Hydro, Inc., General Partners,
with its main place of business at 69° East South Temple,

Suite 220, Salt Iake Citv, UT 84102 .

2. The real name and the residences of all the members of
the partnership are as follows:

American Pacific Power Corp. _699 East South Temple, Suite 220,

Salt lLake City, UT 84102

Pacific West Power Corp. £09 Fast South Temnle Suite 220
Salt lake City, UT 84102

America West Hydro, Inc. 699 East South Temple, Suite 220,

Salt Igke Citv, TIT R4102

3. The nature of the partnership is to engage in the business of

constructing, developing, selling, leasing and/cr operating a hydroelectric
Dower plant.

4. No other pereson is interested as a partner or otherwise
in the business or the conduct of it.
5. This Certificate is executed and filed pursuant to § 53-
501, Idaho Code, relating to the conduct cof business under an
assumed name.
Eﬁﬁﬂ%ﬁ’fﬁ&}uﬁn this _9fh_ day of May , 1989.
Filed fo'r1 reeord at t SMITH FALLS HYDROPOWER

ﬁ&%#&@! : 23 (Name of Business)
on the__i'.!'_:"_‘fda_\- of iﬂl&%&lQ .n:lt__./."‘:1 J , /j /KL
o’clock _/_,0 M., and recorded in Book _._Ze’/? oAl YA o

] . ctémyePresident of
of -ttt ! .. onpage.cD 3T American Paciff& Dower: Gorhs m
- S-Sl L ESTER General Partner of Smith Fallg

L

nty Recor Hydropower
N1y - e 0g g5,




STATE OF  UTAH )
: S8,
County of _SALT IAKE )
On thie ﬂ_ﬂ: day of _ May . 1989, before me, the

undersigned Notary Public, personally appeared David B.

Van Otten o known to me to be the _ President of one of the
partnerse in the partnership of Smith Falls Hydropower, who

subscribed said partnership name to the foregoing instrument, and

acknowledged to me that he executed the same in said partnership

name. “f“

Notary Public in and for the St e~-¢ n
of _Udnl, , residing at i
My commission expires: _ 2-{¢-G0 .

\JKB\M\110

Rt N



State of Ida’o .

DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH BIGGINSON
DIRECTOR

June 27, 1989

Gregory E. Lindley, Attorney at Law
City Centre I., Suite 900

175 BE. 4th South

Salt Lake City, Utah 84111

RE: Water Right Permit #98-7612 and #98-7650: Request for
Approval of Assignment of Water Permits for Smith Creek
Hydroelectric Project

Dear Mr. Lindley:
Thank you for your telephone call on June 21, 1989.

I have reviewed the mortgage, assignment and other security
documents which Carl Barton sent to me. The documents appear to
convey permit to appropriate water number 98-7612 for security
purposes. There is some reference to an additional permit for
70 cfs, presumably permit to appropriate water number 98-7650.
The ccnveyance documents are not clear, however, about the
assignment of permit to appropriate water number 98-7650,
Furthermore, the all-inclusive mortgage and deed of trust refers
to "water right permits" as those permits listed in a financing
agreement. I have looked through the documents and cannot find a
copy of the financing agreement.

The Idaho Code requires that any person or entity that
receives an interest in a water right permit by deed, bill of
sale, assignment or mortgage, must be a resident of the state of
Idaho or, if a corporation or partnership, the entity must be
organized or qualified to do business in and under the laws of
the state of Idaho.

As I read the mortgage, assignment and security documents,
it appears that the following entities are taking an interest in
the water right permits: Westinghouse, Chicago Title Insurance
Company, Smith Falls Hydropower {(the partnership), and the
underlying corporate entities that make up Smith Falls
Hydropower. Proof of authority to do business must be submitted
for all of the above entities.

The Idaho Code also requires a finding that the transfer of
interest is not for purposes of speculation. I cannot find any
indication of speculation in reading the docupgnis submitted.

Erg T s




In a letter to me from bavid B. Van Otten, several reguests
were made of the Department of Water Resources:

1. That the Department recognize Smith Falls Hydropower as

the the permit holder, and Westinghouse as the secured

party. '

2. That the Department acknowledge Westinghouse is under no

obligation of any kind te the Department.
3. That the Department furnish Westinghouse coples of all

written notices with respect to any default.

4. That Westinghouse be granted the same amount of time
granted to the partnership to cure any defects.

5. That Westinghouse be substituted for the partnership
under the water permits if the department receives a
written assumption by Westinghouse,

Once the requested documentation is submitted proving
authority to do business in the state of Idaho, and the language
in the transfer documents is clarified to include both permits,
the Department of Water Resources will recognize Smith Falls
Hydropower as the owner of the permits, with Westinghouse and
Chicago Title holding some related security interest. We will
place Westinghouse and Chicago Title in our computer data base as
secured parties. I will also place a note in the file which
directs that Westinghouse Credit Corporation receive notice.

I cannot guarantee, however, that all notices wil) reach
Westinghouse Credit Corporation. Some mass mailings are sent to
owners of permits that are not sent to other parties listed as
having an interest. As a result, Westinghouse may not receive
notice of some matters affecting the permit.

The department may not be able to grant the amount of time
to Westinghouse that was granted to the partnership to cure any
defaults. Certain time limits for compliance are set by statute.
I1f the partnership receives adeguate notice, additional time may
not be permitted.

I1f Westinghouse can show that it has, in fact, stepped into”
the shoes of the partnership under its agreements, the department
will recognize the right of Westinghouse to replace the
partnership. If there are questions regarding ownership or use,
however, these are matters beyond the jurisdiction of the
department, and probably should more properly be resclved in
court,

Sincerely,
GARY SPACKMAN, Manager E T
Water Right Permits Section ## 5% 0o i)

GS:js | 5 AUG 09 199




‘ _ 48 FERC 762 C4b

UNITED STATES OF AMERICA
FEUERAL ERERGY REGULATORY COMMISEION

Idahe Natural Energy, Ing. Project No., 8436-048

Smith Falls Hydropower

ORDER APEROVING TRAMSFER OF LICENSE
{ Issued July 24, 1989 )

Tdaho Natural Energy, Inc. seeks Commission approval to
transfer its license for the Smith Creek Project to Smith Falls
Hydropower. The project is located on Smith Creek in Boundary
Qounty, Idaho. The purpose of the transfer is to facilitate the

ancing of the project.

Idaho Ratural Energy, Inc. has fully complied with the
erms of the license and agrees to pay the annual charges that
have accrued to the date of the transfer. Smith Falls Hydropower
iz qualified to hold the license and operate the property under
li.anse and agrees to accept all of the terms and conditions of
the license and to be bound by the license as it it were the
original licensee. .

Ne protests or motions tp intervena were filed in response
to the public notice of the application teo transfer the license,
Transfer of the license for this project is consistent with the
Commiesion's regulations and Is in the public interest.

Th i or orders:
(A) Transfer of the license for this project is approved.

(B) Aapproval of the transfer is contingent upon transfer of
title of the properties under license and delivery of all license
instruments to Smith Falls Hydropower which shall be subject to
all terms and conditlons of the license as though it were the
original licensee. &mith Falls Hydropower shall submit certified
copies of all instruments of conveyance within 60 days from the
date of this order.

0~ 00 bl B
9¢ 7é/ﬂ%ylf 7215&. /&W

{C} This order is issued under authority delegated to the

Director and is final unless appealed to the Commission within 30 ,

days from the date of this order. Smith Falls Hydropower shall
acknowledge acceptance of this order and its terms and conditions
by signing and returning the attached acceptance sheet within 60
days from the date of this order.

Sincerely _
¢an L. Shumway

Director, Division
of project Review

Project No. B8436-042

IN TESTIMONY of its acknowledgment of atceptance of all of the
terms and conditions of this order, smith Falls Hydropower this

da
y of « 18 _, has caused its

Gorporate name to be signed hereto by

il

its

President, and its corporate seal to be

affixed hereto and attested by i
its

Secretary, pursuant te a resolution of its Board of Directors

duly adopted on the day of

1%
certified copy of the record of which is attached hereto.

— a

By

President

. ™
Attest: ' 1‘
&

- "s gj' ..‘“‘
8

Segcretary E:

{executeq in quadruplicate)
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IDARO DEPARTMENT OF WATER RESOURCES

DATE: 08,09/89
1

oD-1440 WATER RIGHTS SUMMARY REPORT PAGE:
WR-NUMBER: CURRENT OWNER: PRIQRITY DATE: S5TAGE:
98~07612 IDAHO NATURAL ENERGY INC. 04-12-1985 PERMIT
639 E. SOUTH TEMPLE
SUITE 220
SALT LAKE CITY, UT 841020000
COUNTY: BOUNDARY
SOURCE: SMITH CREEK TRIBUTARY: KOOTENAI RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERIOD FROM: PERIOD TO:
POWER 300.000 G101 12731
TOTAL: 3¢0.000
REMARKS: PRIOR TO DIVERTING WATER FOR THE PROJECT, THE PERMIT HOLDER
SHALL INSTALL MEAS. DEVICES ACCEPTABLE TO THE DIRECTOR ON
THE DIVERSION TOD THE HYDROPOWER PLANT & ON THE BYPASS
REACH. THE DIRECTOR RETAINS JURISDICTION OF THE PERMIT TO
REVISE THIS COND. TO REQUIRE CONTINUOUS MEASUREMENT &
RECORDING OF THE BYPASS FLOW RATE & PERIODIC REFORTING OF THE
MEASUREMENTS TO THE DEPT. WATER USED UNDER THIS PERMIT SHALL
BE DISCHARGED INTO THE NATURAL CHANWEL UPSTREAM FROM SHMITH
CREEK FALLS & SHALL MEET ID. WATER QUALITY STANDARDS. THE
ADEQUACY OF THE PROJECT DESIGN TO PROTECT PUBLIC & EMPLOYEE
SAFETY DURING ALL PHASES OF CONSTRUCTION & OPERATION OF THE
PROJECT SHALL BE REVIEWED & CERTIFIED BY A PROFESSIONAL
ENGINEER LICENSED TCO PRACTICE IN THE STATE OF ID. A MIN.
FLOW OF 27 CPS MEASURED IMMEDIATELY BELOW THE P/D SHALL BE
LEFT IN THE NATURAL CHAKNEL OF SMITH CREEK AT ALL TIMES THAT
THE HYDROPOWER PROJECT IS OPERATING. ALL WATER SEALL BE LEFT
IN THE NATURAL CHANNEL COF SMITH CREEK AT ANY TIME THE
HYRROPOWER PROJECT IS NOT OPERATING. PRIOR TO QPERATION OF
THE HYDROPOWER FACILITY, THE PERMIT HOLDER SHALL PROVIDE AN
CPERATION PLAN TO THE DEPT. FOR REVIEW & AFPPROVAL. THE
OPERATION PFLAN SHALL PRQVIDE FOR THE FPROTECTION OF PUBLIC
SAFETY & INSURE AN UNINTERRUPTED FLOW OF WATER OVER SMITH
CREEK FALLS DURING CHANGES OF OFERATION OF THE HYDROPOWER
FACILITY.
FEET OF HEAD = 1440. HORSEPOWER = 40926.
POINT OF DIVERSION: Twp Rge Sec Tract Lot
64N 03w 1 SE NE
PLACE OF USE: Twp Ryge Sec Tract Lot Acres
65N 02w 26 NW NE
WR-NUMBER: CURRENT QWNER: PRIORITY DATE: STAGE:
98-07650 IDAHO NATURAL ENERGY INC. 12-19-19838 PERMIT
550 LINDEN DR.
IDAHO FALLS, ID 83401
COUNTY: BOUNDARY
SOURCE: SMITH CREEK TRIBUTARY: KOOTENAI RIVER
WATER USE: DIVERSION RATE: DIVERSION VOLUME: PERICD FROM: PERIOD TO:
POWER 70.000 01,01 12731

TOTAL: 70.000



WR2814NP IDARO DEPARTMENT OF WATER RESQURCES
oD-140 WATER RIGHTS SUMMARY REPORT

DATE:
PAGE :

08/09,/88
2

WR-NUMBER: 98-07650 (cont’d)

REMARKS: WATER USED UNDER THIS PERMIT SHALL BE DISCHARGED INTO THE
NATURAL CHANNEL UPSTREAM FROM SMITH CREEK FALLS & SHALL MEET
IDAHO WATER QUALITY STANDARDS. THE ADEQUACY OF THE PROJECT
DESIGN TO PROTECT PUBLIC & EMPLOYEE SAFETY DURING ALL PHASES OF
CONSTRUCTION & OPERATION OF THE PROJECT SHALL BE REVIEWED &
CERTIFIED 8Y A PROFESSIONAL ENGINEER LICENSED TO PRACTICE IN
THE STATE OF IDAHO. A COPY OF THE CERTIFICATION SHALL BE FILED
WITH THE DEPT. A MIN. FLOW OF 27 CFS MEASURED IMMEDIATELY
BELOW THE POINT OF DIVERSION $HALL BE LEFT IN THE NATURAL CHANNEL
OF SMITH CREEK AT ALL TIMES THAT THE HYDROPOWER PROJECT 15
OPERATING. ALL WATER SHALL BE LEFT IN THE NATURAL CHANNEL OF
SMITH CREEK AT ANY TIME THE HYDROPOWER PROJECT IS NOT OPERATING.
PRIOR TQO QPERATION QF THE HYDROPOWER FACILITY, THE PERMIT HOLDER
SHALL PROVIDE AN OPERATION PLAN TO THE DEFT. FOR REVIEW &
APFROVAL. THE CPERATION PLAN SHALL PROVIDE FOR THE PROTECQTION OF
PUBLIC SAFETY & INSURE AN UNINTERRUFTED FLOW OF WATER OVER
SMITH CREEK FALLS DURING CHANGES OF OPERATION OF THE HYDROPOWER
FACILITY. THIS PERMIT & ANY SURBSEQUENT LICENSE ISSUED SHALL BE
LIMITED TO A TERM OF 40 YRS. ENDING ON JUNE, 2019 & SHALL BE
SUBJECT TO REVIEW BY THE DIRECTOR. UPON FINDINGS BASED QN THE
PUBLIC INTEREST, THE WATER RIGHT MAY BE RENEWED, AMENDED OR

BEVOKED.
POINT OF DIVERSION: Twp Rygs Sec Tract Lot
64N 03w 1 SE NE
PLACE OF USE: Twp Rge Sec Tract Lot Acres
65N 02W 26 SW NE

END OF REPORT



State of I‘m .

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 - (208) 327-7900

CECIL D. ANDRUS
GOVERNOR

August 8, 1989 R, KEITH HIGGINSON
DIRECTOR

Carl W. Barton, Attorney at Law
City Centre I, Suite 900

175 Bast 4th South

Salt Lake City, UT 84111

RE: Assignment of Water Permits Nos. 98-7612 and 98-7650
Dear Mr. Barton:

I received two packages by Federal Express containing
information regarding the assignment of permits to appropriate
water nos. 98-7612 and 98-7650. The last letter dated July 20,
1989, states that documents clearly specifying the transfer of
permit no. 98-7650 would be forwarded to me. I have not yet
received these documents.

I am also somewhat overwhelmed by the volume of contractual
documents that have been sent to me. 1 appreciate your efforts
in forwarding the agreements, but have difficulty digesting
all of the documents. In my letter on June 27, 1989, I stated
that the all inclusive mortgage and deed of trust discusses
"water right permits" as those permits listed in a financing
agreement. I cannot find the financing agreement unless it is
buried in the deocuments in a place I cannot locate it.

If these two issues can be resolved, I will be happy to
issue a letter recognizing the assignment of permits nos. 98-7612
and 98-7650.

Respectfully,

Water Right Permits Section

GS:js | S J
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AUG 0.9 1991
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STATE OF IDAHO

DEPARTMENT OF WATER RESOURCES
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Statehouse

Boise, Idaho 83720
(208) 334-7900
June 2, 1989

IDAHO NATURAL ENERGY INC.
550 LINDEN DR.
IDAHO FALLS, ID 83401

PERMIT APPROVAL NOTICE

RE: PERMIT NO. 98-07650
Dear Permit Holder:

Enclosed is a copy of your approved application for permit, We
direct your attention to the conditions of approval on the final

page.

Be sure to note the special condition requiring you to install a
measuring device, or a flow measurement port, or to provide a
certified measurement or computation of flow based upon the
design of the system to be prepared by a professional engineer.

Please note the requirement that as a permit holder you must
commence the excavation or construction of diverting works within
one year of the date the permit was issued, and you must proceed
diligently until the project isg completed. The enclosed blue
card must be completed and returned to this office as soon as you
commence construction, no later than one year from the date the
permit was approved.

We have enclosed a form entitled "Instructions for Proof of
Beneficial Use". Please read the instructions carefully since
you must take further action to develop this permit into a
license.

Sincerely,

Bave o

- GARY SPACKMAN, Supervisor gﬂwuﬂ,mku

Water Right Permits Section A =
UG 09 199y,

GS: S5C
Enclosures



DAHO NATURAL ENERGY, INC.

May 19, 1989

FAXED TO: (208) 327-7866

Mr. L. Glen Saxton, Chief
Water Allocation Bureau
State of Idaho anartment of Water Resgurces
Department of Water Resources o

1301 North Orchard Street,

Statehouse Mail

Boise, Idaho 83720

RE: Application for Permit 98-7650 — Smith Creek.
Dear Mr. Saxton:

We are in receipt of your May 15, 1989 letter. We beiiszve
that the facts as stated are correct with the following
exceptions:

1. The energy output is being sold to the Eugene Water and
Electric Board, Eugene, Oregon; not Puget Sound Power & Light. &
Power Purchase Agreement was executed on 10/28/88.

2. We are not upgrading Korthern Light's lines to the BFA
substation. Instead, we are building a $2.5 million, 115 KV
Transmissior 1line essentially following the Northern Lights
existing distribution line corridor. We are putting in all new
poles and acquiring easements (143) for an "off highway corridor"
jointly with Northern Lights. We are paying for all easement
acquisition and will deed the new Transmission line over to
Northern 1lights between the 6th and 9th years free and clear of
all 1liens and encumbrances. In other words, we are giving
Northern Lights a $2.5 million transmission line. This will be
in lieu of wheeling payments.

3. Under current design, all of the penstock will be buried.

For purposes of clarification, Boundary County will receive
anp estimated $175,000 of new property taxes each year. The State
of Idaho will receive approximately $£490,000 of sales taxes on
equipment during the 1989/90 construction years. The state will
receive about $61,000 of taxes from the kilowatt/hgur tax each i
year. R By 1
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699 East South Temple, Suite 220 » Salt Lake City, Ut 5 84102 « (801) 363-6111
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We hope that the information provided herein will be
sufficient to expedite the processing of the water rights for an
additional 70 cfs as applied for. Thank you for your efforts to
get this application processed on a timely basis. If any further
information is required, please call Dave Van Otten or Fred Moss
at {801) 363-6111.

Sincerely,

VP S

Dévid B. Van Otten
President

c¢: Gary Spackman, DWR, Boise
Ted S. Sorenson, Idaho Falls




May 15, 1989

Idaho Natural Energy, Inc.
c/0 Ted S. Sorenson

550 Linden Drive

Idaho Falls, ID 83401

RE: APPLICATION FOR PERMIT 98-7650 - SMITH CREEK
Gentlemen:

The department is presently conducting final review of the above
referenced application which is the second water right filing in
connection with the Smith Creek project in northern Idaho. Permit
98-7612 was the first filing for the project.

Among the criteria considered by the department in the approval of a
project is an evaluation of the local public interest as provided in
Section 42-203A, Idaho Code. This criterion was considered in depth
before Permit 98-7612 was issued.

The department’s understanding in connection with Permit 98-7612 is
that the power will be sold to Puget Sound Power and Light (PSPL). The
power will be transported over upgraded Northern Lights lines to the BPA
substation at Bomners Ferry to be sold to (PSLP}. In reality, however,
the energy is intended to replace energy which would otherwise be
delivered to Northern Lights by BPA and BPA will credit PSLP with the
same energy delivered to its system.

While PSPL does not serve Idaho customers, identified benefits to
Idaho considered in the approval of Permit 98-7612 include the
following:

1. Boundary County will receive increased property taxes.

2. The state will monetarily benefit from the kilowatt hour
tax.

3. Construction will employ some Idaho citizens and provide
on a short benefit to the local economy. Local retail
firms would provide some of the construction materials.

4. The water fall will be preserved. Most of the penstock
will be buried.




Idaho Natural Energy, Inc. 2= May 15, 1989

5. 'The local power system grid will be upgraded at the
project sponsor's expense and local entities will
receive wheeling payments.

Idaho law provides for any water right permit or license to be
conditioned to provide for a term review of the right after some fixed
time period. The need for power use in Idaho will be a part of this
review at the end of the fixed term.

The department requests that you confirm that these benefits are
still applicable to the proposed project with respect to Application
98-7650. If any of the factors have changed, the department requests
that you provide a detailed discussion and analysis of the factors.
Upon receipt and review of the information, the department will be able
to further consider the above referenced application.

Sincerely,

L. GLEN SAXTON, Chief
Water Allocation Bureau

¢: N. Region
Idaho Natural Energy, Inc.

address:
699 E. 5. Temple
Suite 220

Salt Lake City, UT 84102
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Date j‘l S Time 1{: 7—0

WHILE YOU WERE OUT
')Tr'—veﬁq M 055

of 48 - 7LD

Phone €01 - ZlD~ il
Telephoned Please call

. | Called to see you Will call again
Wanfs fo see you Returned your call




Form No. 202a.
4/87
STATE OF IDAHO
DEPARTMENT OF WATER RESQURCES
APPROPRIATION APPLICATION ANALYSIS SHEET

INITIAL REVIEV BY: J/{/ DATE: ;2 ~2 7-~5F" APPLICATION: 5? S0

REQUIRED INFORMATION

V’/hame: {If applicant is a corporation or partnership, names must be provided for
"~ _the director,officers, and other partners.)
Address:
V/’Source' (See USGS Quad for names of water sources)
~ .~ Point of Diversion: (10 acres for spring, lot & block descriptions for
"~ Subdivisions, local name)
v County:
Quantity: (flow and/or volume)
~ . Period of use:
_zifNature of proposed use: {Include description of uge)
_%;;Qescription of diverting works:
Time required for beneficial use of water:
:zzfﬁi:ce of use or acres irrigated:
Map:
Signature: (If applicant is corp., partnership, or municipality title of signator
T is required)
Fee:
~Fes _ No* In form to receipt:

ADDITIONAL INFORMATION

YES NO
_¥~ ___ Overlapping place of use: (Describe source & relationship to present
¢/// application on the back.)}
Overlapping point of diversion:
Field check required: Field check by
"7 Field report attached:
" Critical groundvater area:
+~~ Groundvater management area:
¥ Send dam safety information:
" Send power requirement letter: —:
.~ Send fish farm requirement letter:
~ Power residency affidavit:
~, Power efficiency form:
v’ Within trust vater boundry: (If yes, attach Trust Water Supplementary
: Analysis Sheet.)
uf/l Diversion greater than 5 cfs or 500 af: (If yes, attach Large Diversion
supplementary analysis sheet.)
*REQUEST ADDITIONAL INFORMATION FROM THE APPLICANT

III\IIIIIIH

DATE REQUESTED:
Additional information on reverse side:

HARZ 3 1689

Department of Water Rescuirces



PROCESSING

YES HNO
v~ In form for advertising:
«~ _ Statewide advertising:

Jﬁifi__ Fee amount, receipt number and date recorded on application:

SEND COPIES TO

YES NO IES NO

____I.D. Health and Welfare L U.S. BLM
v~ ___ 1.D. Fish and Game <+~~~ U.S. Forest Svc.
I.D. Lands Water District #

- ::: Adjudication Bureau ::: ::: Other

FINAL REGIQNAL PROCESSING REVIEW

YES (y?b*’*ewid&

Affidavit of publication received: ,
Application published correctly: If not, record action taken.

v/';__ﬂ blication dates and paper recorded on applicationg
L _Ei” rotests received, Final date for protest cﬂjapﬁk7f7
Protests, dates, resolution of protest recorded on dpplication:
ecommendations attached:
Measuring device required:
Measuring port required:
Water delivered by water master? District
ecial conditions of approval or coyer letter: (see additional info. below)
See Below For Additional Informati L
Recomended Date of Prioﬁﬁ I’L?}D}[ﬁ
13

Recomended by: L N Date 4%’212/$¢7
< ™ 7 {

STATE OFFICE REVIEW P19 rlt7A %ﬁg&

_,_F;_—“" —— ====?‘._--‘
=" A7 U
b  4/7/89

See belov for additional information. By

ADDITIONAL INFORMATION

Overlap Review Conducted # yes no {If no, explain)
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Form No. | STATE OF IDAHO
7/87 DEPARTMENT OF WATER RESOURCES

CHECELIST OF REQUIREMENTS
LARGE DIVERSION SUPPLEMENTARY
ANALYSIS SHEET*

EFFECT ON EXISTING RIGHTS

Yes [ INo Springs/surface streams with 5 or less existing users
[Jidentify number of impacted rights
[IName and address of users
(JLocation of points of diversion

. [INature of use of the existing rights
[Jvyes o Groundwater
Oplat showing proposed well and any other wells &/or
springs within % mile radius

[CJyes [[JNo Statement of design construction, or operation technigques
‘ which will be used to reduce impact on existing rights

SUFFICIENCY OF WATER SUPPLY

W?gpf Requirements of Proposed Project
guired diversion rate during peak use (Maximum rate)

quired diversion rate during average use perlod
nnual volume

eason of use
Volume to be consumptively used/year
Quantity of Water Available from Source

(Orlow rates for surface water sources available during peak
and average water demand period

Oproperties of aquifers

[l0ther sources available for supplementation

GOOD FAITH, DELAY OR SPECULATION

E]/;pies of deeds, leases, eésements, and right-of-ways from

ET/ r applications affidavit form 205/206 is required
Eﬂ; E]No Other needed permits, licenses, or approvals required,
Y5, YSFs seiemi yes, IFERE, '

FINANCIAL RESOURCES

[]Current certified financial statement
CiFinancial comhitment 1etter/f1nanc1al statement from
committed party

(Iproject design/plans along with cost estimation to
- complete project

*Forrapplications of more than 5 cfs. or more than 500 AF,

If



LOCAL PUBLIC INTEREST

Comments received from:

Hcity [(Jidaho Fish & Game {:li”rrigation District
County [ Jtdaho Health & Welfare [ |Canal Company
[(JReservations Division of Environment [ JOther

Project impacts/implications report

COMMENTS ' oy
oo rroysze s FioptingiIond J4 Fes L PO TE 2

L et
A —-




POWER CALCULATIONS FOR APPLICATION NO. Mo

2%10. S/500

P = Kilowatts .74 X hp
"f/ Affidavit of Residency
Q= 70 (*300) ~ ¥2.) Ownership of Facilities
~— 3.)}*Financial Ability
H = feet /590 99; \9\ 4.) Feasibility of Project
/llg a. Plans, drawings
e = efficiency (tgf b. Economic analysis
. )*Compliiance w/FERC
*only for projects of more than 25 cfs
or _more than_ 500 horsepower.
e = p(I1.8) - 38[[(2(//-&) - i’i’%ﬁﬁ_ - 0.7k ‘{ﬂ
‘ 370 x /690  JgE300 |

Based on the above calculations the proposed project
must have an % efficiency.
FhhkEkhkEREREEELERELEFEREERET A EREAA R di g s khREREFAERERERTEAkhkFrhdhhddhhhhkdhhkhhhkirhrrriririidhdthhd ki ki ik

OVERLAP REVIEW

o
- ““""-1 """""" ;‘/ ' . ) , .
BYPASSED AREA M 2000 2 s SN A Y Aoe L arkg |
.,- . "‘“mmm
q.«:mazrrg, il — _ .
I ol A £ 19950 ’,,f, A7 ‘ 5 L AL LK AL, J -
‘1mmm o S 2 -




State .Ioho .
DEPARTMENT OF WATER RESOURCES

NORTHERN REGION, suite 210 « 1940 Northwest Bivd. » Coeur d'Alene, Idoho 83814  (208) 765-4639

CECIL D. ANDRUS R. KEITH RIGGINSON

Govemar Director

March 9, 1989

Dept. of Figh & Game
2320 Government Way
Coeur d’Alene, Id. 83814
Re: 98-7650

Gentlemen:

Enclosed 1s information which may be of interest to your Agency relating to
an application recently filed with the Idaho Department of Water Resources.

Sincerely,

ROBERT G. HAYNES, P.E.
Regional Manager

RGH/ pms
Enclosure

850 CENTENATA L 1996 o




State aho

DEPARTMENT OF WATER RESOURCES

NORTHERN REGION, suite 210 » 1910 Nortwest Bivd. » Coeur dAlene, Idoho 83814 + (208) 765-4639

CECIL D, ANDRUS R. KEITH HIGGINSON

Govemor Dhrector

March 9, 1989

U.S. Forest Service
Panhandle National Forest
1201 Ironwood Dr.

Coeur d’Alene, Id. 83814
Re: 98-7650

Gentlemen:

Enclosed is information which may be of interest to your Agency relating to
an application recently filed with the Idaheo Department of Water Resources.

Sincerely,

ROBERT . HAYNES, P.E.
Regional Manager

RGH/pms
Enclosure
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NOTICE OF CORRECTION °

NOTICE IS HEREBY GIVEN THAT APPLICATION FOR PERMIT NO. 98-7650 in the name
of Idaho Natural Energy INC. was advertised incorrectly on January 19 & 26,

1989.

The place of use was incorrectly advertised as T65N R20W 526 SWNE; whereas,

correctly it should be T65N RO2W S26 SWNE.

Protests to the above-referenced correction must be filed with the Director,
Dept. of Water Resources, 1910 Northwest Blvd., Suite 210, Coeur d‘Alene,

Id. 83814 on or hefore March 6, 1989.

R. KEITHlHIGGINSON, Dir.

Published in the Times-News on 2/16 & 23/89.

r-



98-07650
IDAHO NATURAL ENERGY INC,
550 LINDEN DR,
IDAHO FALLS, ID 83401
Source: SMITH CREEK
Diversion Pt: SENE Sec

Use: POWER
Date Filed: 12,/19/1988

In: T65N RO2W 526 SWNE

Tributary: KOOTENAI RIVER
1 T 64N R 03W
{ 70.000 CFS8)

AUG 09 1991



.ORENSON ENGINEERIN(.

CONSULTING ENGINEER
550 LINDEN DRIVE

IDAHO FALLS, IDAHO 83401
208-522-8069

January 13, 1989

Tom D. King ' RECEIWVED

Senior Water Resource Agent

TIdaho Dept. of Water Resources ; JAN 7 3 1984
Northern District

1910 Northwest Blvd. NORTHERN REGION
Suite 210 " PR R

Couer d'Alene, ID 83814
SUBJECT: IDAHO NATURAL ENERGY INC, WATER RIGHT APPLICATION
Dear Mr. King:

Pursuant to your letter dated January 3, 1989, I am enclosing the
following information:

1. The maximim annual volume of water will be used by
Idaho Natural Energy on the Smith Creek Hydroelectrie
Project.

The annual water volume to be used is Dbroken down into
two sections. Section 1 includes water right Permit
#98-7612 which was approved March 15, 1988 for 300

efs. The second section is feor 70 e¢fs which is now
being applied for.

Annual Water Volumes Used

300 ofs 217,190 acre feet per year
70 efs 50,678 acre feet per year
TOTAL 267,868 acre feet per year

2. A copy of item # 12 (Forest Service Special Use Permit).

Should you have any other questions, please contact me at 522-
8069.

Sincerely,

Ted S. Sorenson P.E.
Project Engineer
GD:mm

Enclosure

N
______

ce¢: Tdaho Natural Energy Inc. (RPN



Tom I. Kin
Senior Wat
Idaho Dept
Northern D

CONSULTING ENGINEER
550 LINDEN DRIVE
IDAHO FALLS, IDAHO 83401
208-522-8069

‘ORENSON ENGINEERIN

January 13, 1989

g
et Resource Agent

. of Water Resources
istrict

1910 Northwest Blvd,

Suite 210
Couer d'Al

ene, ID 83814

SUBJECT: IDAHO NATURAL ENERGY INC. WATER RIGHT APPLICATION

Dear Mr., X

Pursuant ¢
following

1.

ing:

o your letter dated January 3, 1989, I am enclosing the
information:

The maximim annual volume of water will be used by
Idaho Natural Energy on the Smith Creek Hydroelectric
Project.

The annual water volume to be used is broken down into
two sections. Section 1 includes water right Permit
#98-7612 which was approved Warch 15, 1988 for 300

cfs. The second section is for 70 eofs which is now
being applied for.

Annual Water Volumes ised

300 efs 217,190 acre feet per year
70 efs 50,678 acre feet per year
TOTAL 267,868 acre feet per year

2. A copy of item # 12 (Forest Service 3pecial Use Permit).

Should you
8069.

GD:mm

Enclosure

have any other questions, please contact me at 522-

Sincerely,

Ll

cc: Idaho Natural Energy Ing.
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. FEDERAL ENERGY REGULATORY COMMISSION .

WASHINGTON, D C. 20426
: NV ¢ 5 1908
rruject No. B436-012-Idaho
Smith Creek Project
Idaho Natural Energy, Inc.-

h—f“

Mr. R. Fred Moss i RECEIVED
Project Manager i

Idaho Natural Energy, Inc. T AN 7 3 1888
€99 East South Temple, Suite 220 ;
Salt Lake City, UT 84102 ] HORTHERIE REGIOH
i ' Ty

Dear Mr. Moss:

This acknowledges that the U.S. Forest Service Special Use
Permit £iled by you on September 22, 1988, fulfills the

requirements of article 101 of the license for the subject

project.

Sincerely,

L

J. Mark Robinson
Directer, Division of Project
Compliance and Administration

i




DECISION NOTICE REGARDING THE CONTENT OF A
SPECIAL USE PERMIT FOR THE
SMITH CREEK HYDROELECTRIC PRQJECT
FERC #8436-001
BONNERS FERRY RANGER DISTRICT
IDAHO PANHANDLE NATIONAL FOREST

On April 10, 1987, the Federal Energy Regulatory Commission issued license
#8436 suthorizing construction of the Smith Creek Hydro-electric project. At
that time, the Forest Service provided several of the general conditions
conteined in that license, and stated that additional conditions would be
imposed after further information beceme svailable.

An environmental assessment has been prepared and is availeble for review,
Based on that agssessment, and in consultation with other agencies, we hove
selected the environmental protection and mitigation clauses and plans included
in the subject permit, for the following reasons:

1. They provide for the development ¢f & renewable energy source, needed by
the country end developed in a manner having acceptéble environmental
impacts.

2. They provide for an acteptable method to control erosion and maintain water
quality at the highest possible levels considering the scope of the
project.

3. They provide for the protection of the fisheries and riparian resocurce by
bypassing predeternined minimum and waximum stream flows for channel and
figh habitat maintenance.

4. The Biological Evaluation determined that there would be no effect to
Treatened and Endangered species.

5. They provide for trensportation management slong the effected segments of
the Smith Creek road during the contruction phase, and require a method of
monitoring the effect of the penstock, especially along the road, during
the life of the project.

6. Monitoring of the project's effects on fish popularions and habitat
conditions in Smith Creek will be required,

7. It is compatible with the Ydaho Panhandle National Forest Plan implemented
in 1987,

Based on the environmental analysis, I have determined that the selection of
the clauses for the permit i1s not 8 major Federal action that would
significantly affect the guality of the human environment. <Therefore, an
environmental Impact statement is not required. This determination was made
considering the following factors: ]




1. The permit and lic:er.conditions imposed by the Fo’. Service and FERC
for this project will adequately mitigate or prevent significant adverse
impacts to the quality of the National Forest environment.

2. The degree of ecosysten disturbance will be major but generally temporary
end localized to small areas.

3. The cumulative and secondary effects will be mitigated to nonsignificant
levels.

4. There will be a minor irretrievable loss of tisber growth resulting from
some land being used for the facilities of the project. The construction
of the facilities will be essentially & minor irreversible land allocation,
although the facilities could be removed and the land rehabilitated.

5. Cultural resource surveys have been completed. There will be no effects on
cultural resources because no sites are in an affected area.

6. There are no known effects on consumers, civil rights groups, minority
groups or women; nor are there any adverse effects on prime farmland or
rangeland, wetlands or floodplains.

This decision will be implemented upon the issuance of a Forest Service special
use permit. After that occurrence, construction may begin after the approval
of the required implementation plans, site plans, and compliance with the
conditions of the permit, stipulations, end license conditions.

The Federal Energy Regulatory Commission hes issued a license for the Swpith
Creek project, therefore the decision to issue & specisl use permit is not
subject to appeal. This decision relating to the discretionary clauses
contained in the Special Use permit is subject to sdministrative appeal.
Appeals must be postmarked by June 27, 1988, [CFR 211.18{c}{1}]

AL I N 4 /Z,ﬂy

Forest Superviseor Date
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.‘-L:ISDA-': Porest Service -. a. Record No. (b. Regicn. ¢, Forest

(1-2) (3-4) (5-6)
- 19 o011 - 04
SPECIAL USE PERMIT
LICENSED PROJECT d. District e. Holder No., [, Kind of Usge
{7-8) (9-12) {(13-15}
Act of October 21, 1976 07]l4010-01 611
(P.L. 94-579)
36 CFR 251.50 et seq. . State h. County k. Card No.
(16-17) (18-20) (21)
16 621 1

Permission ie hereby granted to Idsho Natursl Energy Inc.

of 694 East South Temple, Salt Lmke City, Utah 84102 , hereinafter
cnlled the Holder, for the non-exclusive use, subject to the conditions set out
below, of the following described lands or improvements:

1. A road right-of-way, 1600 feet in length, and 30 feet in width, across the
NEL/UNE1/Y4, Sec. 1, T.64N., R3W, B.M., and Lot 4, Sec. 6, T.G4N., R.2W,
B.M. for access to the diversion zite.

2. An area approximately 200 ft. by 200 ft., within the SE1/4NE1/Y4, Sec. 1
T.64N., R.3W., B.M. to accommodate the diversion and parking site ares.

T

3. A right-of-way for a penstock, 6900 ft. in length and 50 ft. in width,
across the {ollowing lends;

T.64N., R.3W. B.M. T.6UN., R.2W. B.M, T.65N., R.2W. B.M,
Sec, 1; E1/2NE1/4. Sec. 6; Lot 4. Sec. 31: SE1/4swWi/h,
$1/25E1/4;

Sec. 32, SW1/4swi/4.

4. A right-of-way for a penstock, 18,720 ft. in length and 20 ft. in width,
along the Smith Creek Road ¥#281, crossing the following lends:

T.65N., R.2W., B.M,

Sec 32; S1/2SW1/4, SW1/4SE1/4, N1/2SE1/M;

Sec 33; NWl/4swi/4, S1/2NWi/4, SWi/4NE1/4, N1/2NE1/4;
Sec 34; NW1/4Nw1/4;

Sec 27; S1/28W1/4, SW1/4SEL/4, N1/2SE1/4;

Sec 26; NW1/4SW1/4, W1/2NwWi/4.

This permii is subject to the following attachments and exhibils, attached
herety and made g puart hereof;

Attachment 1-Project map, by M.Stevens, 4/1/88

Attachment 2-Construction Stipulations

Attuchment 3-Biological Assesswent

Attachment 4-Rord Maintenance Stipulations

Attachment 5-Bonding Cost Estimates

Exhibit A-Project Salety Plan Exhibit E- Publi¢ Information Plan
Exhibit B-Operations Monitoring Plan Exhibit F- Recreation Site Plan
Exhibit C-Road Mgintenance Plen Exhibit G- Fire Prevention Plan

Exhibit D-Spoil Disposal Plan Exhibit H- Const.ruéti(;r-:L‘?iﬁfﬁ;?:i&jgﬁg.m
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construction, operation aintenanceé of the Smith Cree rolectric
Project, Licensed as Federal Energy Regulatory Commission 36. The project
includes the following improvements and activities: -

This authorization covers 54 acres and is issued for twﬂ?ose of

A hydro-electric facility consisting of concrete diversion dam epproximately 8
ft. high by 75 ft. wide with overflow and headgate structures, a steel penstock,
25,620 ft. in length and from 60 to 72 inches in diameter, and an access road
1600 ft. in length leading from the Smith Creek Road #281 to the diversion site.

The powerhouse and connecting powerline sre on private land.
This permit is made subject to the following terms, provisions, and conditions.

1. Development plans; layout plans: construction, reconstruction, or alteration
of improvements plans; or revision of layout or construction plans for this
area must be approved in advance and in writing by the Forest Supervisor,
Trees or shrubbery on the permitted ares may be removed or destroyed only
after the amuthorized officer hass approved, and hes marked or otherwise
designated thet which may be remeved or destroyed. Timber cut or destroyed
will be pald for by the holder ss follows: Merchantable timber at appraised
value and young growih timber below merchantable gize at current damage
appraisal wvalue:; provided, that the Forest Service reserves the right to
dispose of the merchantsble timber to others than the holder at no stumpage
cost to the holder. Trees, shrubsg, and other plants may be planted in such
mannar and in such places about the premises as may be approved by the
authorized officer. Removal of hazards shell be done after securing
apptoval from the authorized officer.

2. The heolder shall maintain the loprovements and premises to standards of
repalir, orderliness, neatness, sanitation, and safety scceptanble to the
authorized officer. For example, trash, debris, unusable machinery, ete.,
will be disposed of separately; other materials will be stacked, stored
neatly, or within buildings. Disposal will be at an spproved existing
location, except as otherwise agreed to by the suthorized officer.

3. This permit is subject to all valid claims and existing rights.

4. The holder, in exercising the privileges granted by this permit, shall
comply with the regulations ol the Department of Agriculture and all
Federal, State, county, and municipal laws, ordinances, or regulations that
are applicable to the area or operations coversd by this permit,

5. The holder shall take all reasonable precautions to prevent and suppress
forest fires. No material shall be disposed of by burning in open fires
during the closed geason established by law or regulation without & written
pernit from the suthorized officer or his authorized agent.

6. The holder shall exercise diligence in protecting from dmamage the land and
property ¢of the United States covered by and used in connection with this
permit, and shall pay the United States for any damege resulting from
negligence or from the violation of the terms of this permit or of any law
or regulation applicable to the National Forests by the holder, or by any
agents or employees of the holder acting within the scope of their spency or
employment., - L i
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‘The holder shall f‘ully.zair all damage to Naticnal Fci‘: roads end trails

caused by the holder .i ted by this

permit.

e exergise of the privileges

No Member of or Delegate to Congress or Resident Commissioner shall be
adwitted to mny share or part of this agreement or to any benefit that may
arise herefrom unless it is made with a corporation for iis general benefit,

Upon sbandonment, termination, revocation, or cancelletion of this permit,
the holder shall remove within a reesonable time 811l structures and
improvements excepi thosze owned by the United States, and shall restore the
site, unless otherwise agreed upon in writing or in this permit. If the
holder fails to remove all such structures or improvements within a
reasonable period, they shall become the property of the United 3tates, but
that will not relieve the holder of liability for the cost of their removal
end restoration of the site.

This permit is transferable in sccordance with 36 CFR 251.59.

In case of change of address, the holder shall fmmedimtely notify the Forest
Supervisor,

All or part of the use under this permit may be temporarily suspended by the
Forest Service for breach of any condition contetined herein., Continued ugze
in violation of such suspension shall result in action toward cancelletion
of the permit. This permit may be terminated with the consent of the
Feder.1 Energy Regulatory Commission (FERC) upon breach of any conditions
herein, at the discretion of the Regional Forester or the Chief, Forest
Service. Thig permit shall terminate if the holder does not have a current
valid license under the Federal Power Act.

The heolder shall indemnify the United States against any liability for
demage to life or property arising from the occupancy or use of National
Fore¢st lands under this permit.

This permit 1s not exclusive. The Forest Service reserves the right to use
or pernit others to use any parli of the permitted area for any purpose,
provided such use does not interfere with the rights and privileges hereby
authorized, or suthorized under the Federal Power Act. The helder shall
allow officers of the United States free mnd unrestricted access to the
project lands and project works in the performance of their officisl duties,

All construction, reconstruction, substantial change, or slteration shall be
submitted for approval by the authorized officer issuing this permit; the
proposed ection wmway commence only upon approvel by saild suthorized officer
of plans, specifications, and written construction stipulations: such
construction stipulations shall become part of this permit during the term
of the proposed action ms long as deemed necessary by said authorized
officer.

Fees, Licensed project

The holder shall pay annually, in advance, 8 sum determined by thc Forest
Service to be the fair market value of the use rights granted by this
pernit. As long as the holder makes payments, in sccordance with Section”
10(e) of the Federal Power Act, to the Federal Energy Begulatory Commls
{FERC) for the use of this land in an amount determined to be the
approximate fair market rental of the lands, the fee for this permi t -
waived in its entirety. In the event the Foresi Servicce determines “that
peynments to FERC are significsntly less than fair market rental or if the
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" holder discontinues s’payments. the Forest Service rves the right to
f

establish an appropri ee and appropriate conditio payment. Any
fees paid by the holder to FERC shall be credited toward the fee due from
the holder for this permit. -

Permit Term, Licensed Preject

Unless sooner canceled or terminated by the authorlzed officer, in
accordance with the provisions of the permit, the term of this permit shall
be concurrent with Federsl Energy Regulatory Commission (FERC) license No,
8436 and become void on 4/01/2036: but the Forest Service may grant a new
permit to occupy and use the same Naticnal Forest System land, provided that
FERC grants a new license under the Federal Power Act. The new permit oust
comply with the laws and regulations governing the occupancy and use of
Neticonal Forest System lands at that time.

Project Safety

The holder ghall carry out all operations in a gkillful manner, having due
regarg for the safety of employses and the public, and shall safeguard
unsafe ereas. The holder shall regulsrly inspect its facilities and provide
further effective safety memsures as needed for safety protection. The
holder shall prepare mnd display a safety plan which identifies potentisel
haezard areas, especially for the public, and the measure to protect public
safety. This plan marked Exhibit A shall then hecome part of this
authorization,

Water Pollution

The holder shall discharge no waste or byproduct if it contains any
substances in concentrations that would result in vicletion of water guality
standards set forth by the State; would impair present or future beneficial
uses of water; would cause pollution, nuisance, or contemination:; or would
unreasonably degrade the gquality of any waters. During the construction and
operation of the project, the holder shgll protect project water quality by
using the exlsting Best Management Practices mutually egreed to by the

Forest Service and the State, This list of BMP's will be made available to
the holder.

- Measurements, Waterflow

The permittee shall (prior to operation of the project)} install to standards
established by the U.S5. Geological Survey, & streem gaging facility which
will provide a continucus yearly record of streamflow. This station shell
be located at & suitable site downstream of and near the diversion
structure, All data shall be made available to the Forest Service, the
Idaho Department of Fish and Game and the Kootenai Indimn Tribe upen
request., The dally records of flows shall be submitted annually by Decenber
31 of each year for the preceding October 1 - September 30 water year to:
District Ranger, Bormers Ferry Ranger District, Route 4, P. 0. Box 4860,
Bonners Ferry, ID 83805,

. Esthetics

The holder shall protect the scenic and esthetic values Df the: area under
this permit during construction, operation, and paintenance of Lhe
improvements,
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(rizzly Bear Protecti

This special-use authorization includes land which is part of the habitat of
the grizzly bear. Therefore, in ¢compliance with Forest Setvice
responsibilities under the Endangered Species Act of 1973, 16 U.S.C. 1531,
the following conditions apply to this special-use authorization:

a. The euthorized officer may order an immediate temporary suspension of
all human activities permitted by this authorization until such conflict can
be resolved. Such action is necessary in order Lo prevent confrentation or
conflict between humans and grizzly bears. The holder shall immediately
comply with such order. The United States shall not be liable for any
consequences from such a suspension. Such suspension may be appealed to the
next higher level as provided in 36 CFR 211,18.

b. The holder, their agents, employees, contractors end subcontractors will
comply with the reguirements of the Biological Assessment For Endangered
Species, identified as Attachment Three, in the area of the proposed Smith
Creek Hydroelectric Project in the conduct of any and all activities
authorized. The authorized officer may review and revise the plan as
needed.

¢. The holder assumes full responsibility and shall hold the United States
harmless from any and all claims by the corporetion or by third parties for
any damages to life or property arising from the activities authorized by
this special-use suthorization and encounters with grizzly bears, or from
suspension, revocation or termination of activities authorized by this
special~use guthorization.

d¢. Intentional or negligent mcte by the holder, their agents, employees,
contractors mnd subcontractors thet result in injury or death of a grizzly
bear will be cause for revoralion or termination of this suthorization in
whole or in part.

e. Failure to comply with provisions &, b or ¢ may result in suspension,
revocation or termination of this amuthorization in whole or in part, and may
cause criminsl action to be taken mgainst the holder under provisions of the
Endangered Species Act of 1973, as amended, or other ampplicable authority.

Dgmage « High Hazard Clause

The holder is hereby made liable for asll injury, loss, or damage, including
but not limited to fire suppression costs, directly or indirectly resulting
from or caused by the holder's use and occupancy of the area covered by the
permit, regardless of whether the holder is negligent or otherwise at fault,
provided that the maximum liability without fault shall not exceed
$1,000,000 for any one occourrence, and provided further that the holder
shall not be liable when such injury, loss, or damage results wholly, or in
part, from & negligent act of the United States, or from an act of & third
party not involving the facilities of the holder.

Determination of liahility for injury, loss, or damege, including fire
suppreassion eosts, in excess of the specified maximum, shall be according to
the laws governing ordinary negligence.

Nisk and Hazards

. ’ V""'*'s"l
Avalenches, rising waters, high winds, falling limbs otﬁﬁ?ggg,“}andslides
and other hazards are natural phenomena in the forest that ‘presdit risks to
the holder's property that the holder hereby sssumes. The holder is
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iesponsible for inspeg\g its site, right-of-way, an e Immediate
adjoining area for danferous trees, hanging limbs, anc“Other evidence of
hazardous conditions and, after securing permission from the Forest Service,
is respongible for removing such hazards.

Signg

The holder shall erect no signs or advertising devices on the area covered
by this permit without prior approval of the Forest Service as to location,
design, gize, color, and message. The holder ghall maintain or renew
eraected signs as necessary t¢ neat and presentable standards.

Area Access

The holder agrees to permit the free and unrestricted access to and upon the
premigses at all times for =ll lawful and proper purposes not inconsistent
with the intent of the permit or with the reasonable exercise and enjoyment
by the holder of the privileges thersof.

Plans, Part of Authorization

The holder shall prepare the fellowing plans in consultation with Forest
Service and other spproprinte agencies.

Monitoring plan {operations)
Foad Maintenance plan {Basis provided in Attachment Four)

The holder shall submit these plans for Forest Service approval three mobhths
prior to beginning initial operations. Said plan shall ba attached hereto
and marked as Exhibit B and C.

Nondiscrimination in Employment

In connection with the performance of work under this permit, including
construction, maintenance, and operation of the facility, the holder shall
not discriminate agsinst any employee or spplicant for employment because of
race, color, religion, sex, national origin, age, or handicap in accordance
with the Civil Rights Act of 1964, as amended.

The holder shall include and require compliance with the above
nondiscrimination provisions in any subcontract made with respect to the
operations under this authorization,

The Forest Service shall have the right to enforce the foregoing
nondiscrimination provisions by suit for specific performance or by any
other available remedy under the lawg of the United States or the State in
which the breach or wviclation occurs.

Forest Service Representative

The District Ranger, Bonners Ferry Ranger District, Telephone No.
208-267-5561, is responsible for sdministering this special- use
suthorization. The holder should contact the District Ranger regarding any
gquestions concerning the occupancy and use authorized-and. the provisions of
this authorization. Sl .’:";} .
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30. Permit Amendment, Licensed Project

The Regional Forester may review the terms and conditions of this permit
upon any modification of project facilities or after 30 years from the date
of issuance. At such time, the Regional Forester may incorporste in the
permit guch new terms, conditions, and stipuleticns as existing or
prospective conditions may warrant; provided, that such modification shall
not unreasonably reduce the use herein authorized,

In Witness Whereof, the parties hereto have caused this permit to be duly

executed on this {3,  dey of oy 1958 .

Holder USDA - Forest Service
vy FonTuncd T hrs. by Qﬁ‘«d Ly
Name (. Fred Moo FZ WILLIAM MORDEN
Title Sec. /Teres. Forast Supervisor
Company Taole Metyrel E"‘“"’SJ' . 1daho Panhandle National Forest
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ATTACHMENT TWO 1"'

CONSTRUCTION STIPULATIONS

The Stipulations, made as of the 42gfﬂéﬁay off 2 g cr , 19 53’3?/, by
and between WLl ilr atuiFic el o drr oy wEog o £l , hereinafter
referred to ee the holder, and U.S5. Departmént of Agriculture, Forest Service,
acting by and through its authorized officer, hereinafter referred toc as the

Forest Service.

Whereas the holder has been issued a specisl-use authorization dated
£ 3AF7E  for the use and occupancy of National Forest land for the use
land maintenance) of a hydroelectric project, and, whereas, such euthorization
requires that all construction conform with approved plans, specifications, and
stipulations.

Now, therefore, the holder hereby agrees to the following terms and
conditions, and the Forest Service hereby suthorizes the construction to progsed
in accordance with these terms and conditions,

Cs-1. Suspension/Revocatlon

The Forest Service may temporarily suspend construction/reconstruction
end/or terminate the special-use authorization without administrative
proceedings upon breach of any of the conditions herein.

o5-2. Plans, Part of Authorization

The holder shall prepare the following plans in consultation with Forest
Service and other sppropriste agenciles.

Spoil dispossl plen
Public Information Plan
Recreation Site Plan

The holder shall submit these plans for Forest Service approval prior to
the beginning of construction. Sald plans shall be attached hereto and
marked as Exhibits D, E and F respectively.

C5-3. Fire Plan Part of Authorization

A project fire plan describing the holder's resgponsibilities for
prevention and suppression of fires, developed by the holder, and
subject to Forest Bervice approvel, shall become part of this
authorization, as Exhibit G to be attached hereto. The holder shall
gbtain Forest Service epprovel for sald plan before beginning any
on-the=ground construction and shell strictly follow its terms,

CS-4. Designation of Construction Manager

The holder shall designale a construction manager for the project
construction. This individusl or his/her designated representatives,
shall be gualified to represent the holder and shall be present or have
a qualified acting representative present at all times while project
construction activities are taking place. This individuel shall be the
pergon who receives the on-the-ground approvals and direcLian Trom the
designated Forest Service representative(s). .
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The Forest Supervisor shall designate the muthorized Forest Service
vepresentative for the construction periocd of this permit in writing.

Forest Service Repregentaelive

Congtruction Ingpectionz by Holder

The holder shall perform deily {or on a schedule otherwise agreed to by
the Forest Service in writing)} inspectionz of holder's operations while
they are proceeding. The holder shall decument these inspections { in
the forw of & diary) and shell deliver such documentation to the Forest
Service on g weekly basis. The inspections must specificelly include
fire plan compliance, public safety, and environmentasl protection. The
holder shall act immediately to correct any items found not £o be in
compliance,

A registered professional engineer or a designated representative under
hig/her direction shall conduct daily inspections of the construction
activities to agsure compliance with the approved construction drawings
and gspecificaticons.

Site Development Schedule

As a part of this authorization, the holder shall, in consultation with
the Forest Service, prepare a schedule for the propressive development
of the permitted site and installation of facilities. Such s schedule
shall be prepared annually and submitted not later than 30 days prior to
start up of ground disturbing sectivities, and shall zet forth an
itemized priority list of planned improvements and the planned date for
completion. This schedule shall be pade s part of this authorization,
The holder may aceelerate the scheduled date for installation of any
improvement authorized, provided the holder hes met other scheduled
pricrities; and provided further, that the holder has cowmpleted all
priority installations guthorized to the satisfaction of the Forest
Service prior to the scheduled due date.

The holder shall submit all consiruction drawings end gpecifications to
the Forest Service for approvel a minimum of 30 days before start of
construction. All congtruction drewings and specifications for
facilities wust have the approval with sgignature and stamp of a
registered professional engineer, and must have the approval of the
Forest Service prior to the construction, These plans shall then becone
part of this authorization as Exhibit H, to be amttached hereto, I the
event that significant changes to the approved drawings and
specifications ars required during the course of construction, the
holder shall gubmit such proposed changes to the Foret Service for
review and approval a mininum of gaven days prior to wmaking the cheanges
on the ground, unless waived in writing by the Forest Service
repressptative,

The holder shall ensure that construction bid invitalions are in
eompliance with this suthorization and with all applicable enviranmcntal
protection standards. o ey




Ccs~8,

12-14-38 11124 X 591 E63 666l HYCRO-FLOW 14
The final project gn shall be based on an Accur site gpecific
survey of the land cluding all topographical f‘e‘es such as water
courses, rock outerops, existing improvements, etc.

The holder shall furnish to officers of the United States such
information as may be required concerning the construction, cperation,
and maintenance of the project, and any alteration thereof,

When requested in writing by the Forest Service, the holder shall
provide for a plan-in-hand Field review with the Forest Service for any
aspect of the project prior to Forest Service approval of contruction
drawings and specifications or subseguent changes thereto.

Bonds, Performance

As & further grarantee of the faithful performance of the provisions of
this permit and these stipulations, the holder agrees to deliver and
maintain an surety bond in an amount which shall be determined annually
from the site developement schedule. Estimates for bond amounts shall
be digplayed in Attachment Five. Before underteking additional
construction or alteration work not provided for at the time the bond
amount was set or when the improvements are to be removed and the area
restored, the holder shall deliver and maintain a surety bond in an
amount set by the Forest Service, which amount shall not be in excess of
the estimated loss the Government would suffer upon default in
performance of this work., Should the sureties or the bonds delivered
under this authorization become unsatisfactory to the Forest Service,
the holder shall, within thirty (30) days of demand, furnish a new bond
with surety, solvent and satisfactory to the Forest Service.

In lieu of surety bond, and as directed by the Forest Service, the
holder may depozit into a Federal Depository, and meintin therein, cash
in the amounts provided for, or negotiable securitles of the United
States having a market value at time of deposit of not less than the
dollar mmounts provided, or the holder may deliver mn irrevocable letter
of eredit from an eligible issuing institution of not less than the
dollar amount provided, This letter of credit shall satisfy current
established guidelines and be approved by the Forest Service.

The Forest Service shall relesse the holder's surety bond, or return
deposits or the letter of credit in lieu of bond, thirty {30} days after
certification by the Forest Service that installations under the
development plan ere complete, and upon the holder furnishing proof
gatisfactory to the Forest Service that all claims for labor and
matarial on gaid installations have been paid by the holder or released
and satisfied. The holder agrees that all moneys deposited under this
authorization may, upon failure on holder's part to fulfill all and
singular the reguirements herein set forth or msade a part hereof, be
retained by the United States to be applied to the satisfaction of
holder's obligations assumed under the authorization and construction
gtipuletions, without prejudice whatever to any other rights and
remedies of the United States.




C5-9. Use of Explosives

a. The bolder sh. use only electronic detanatox.or blesting, except
near high-voltage powerlines. The Forest Service may pllow specific
exceptions when in the public interest.

k. In the use of explosives, the holder shall exercise the utmost care
not to endenger life or property and shall comply with the
requirements of the Forest Service., The holder shall be responsible
for any and all dammges resulting from the use of explosives and
shall sdopt precautions to prevent damege to surrcunding cbjects.
The holder shall furnish and erect special signs to warn the public
of the holder's blasting operations. The hulder shall post guards
at all entrances to the blasting area and place and mailntain such
signs sn they are clearly evident to the public during all critical
periods of the blasting operations, and shall ensure that they
include & warning statement to have radio transmitters turned off.

. The holder shaell store all explosives in a secure manner, in
compliance with State and locsl laws and ordinances, end shell mark
all such storage places "DANGERQUS - EXPLOSIVES." Where no local
laws or ordinances apply, the holder shall provide storage that is
satisfactory to the authorized officer and in general not closer
than 1,000 feet from the road ar from any building or cemping ares.

d, When using explosives, the holder shall adopt precautions to pravent
damage to landscape features and other surrounding objects. When
directed by the authorized of'ficer, the holder shall leave trees
within an area designated t¢ be cleared as & protective screen for
gurrounding vegetation during blasiing operations. The holder shall
repove and dispose of trees sc left when blasting is cooplete. When
necessary, and at any peint of special danger, the holder shall use
suitable mats or some other approved method to smother blasts,

{5-10, Erosion Control, Topsoil, Revegetation

The holder shell be responsible for the prevention and control of soil
erosion, cauged either directly or indirectly by construction or
operation of the project, and shall provide preventive and control
measures 86 required by the Forest Bervice, and the Erosion and
Sedimentation Control Plan developed by the holder under Article # 105
of' the FERC licenss.

The holder shell strip topegoil from construction areas and deposit it in
storage piles aspart from other excevated material. After removing the
desired amount of material, the holder shsll evenly spread the stored
topsoll over expoged subgsoil in appropriate areas to the extent
practicable, and shall revegetate the ares disturbed.

To the extent practicable on National Forest System lands, the holder
shall establish a vegetative cover on all cut and Fill slopes, borrow
areas, and other disturbed areas capable of growing & vegetative cover
of grazses or other sultable vegetation, ss required by the Forest
Service. The holder shall seed or plant at a time of the year, in a
monnan, ond with rpnciae that tha Foraet Samrira eonetdare affar -the,
best chance of success. The holder shall repeat such seeding and =~ “™%
plenting regularly a&s conditions allow, until such areas are accepted in ¢
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writing by the Fcrit Service as satisfactorily reietated and

The holder shall iInstall ercosion control measures for adverse weather
conditions by October 15 each yvear and keep them current with the
operation until the Forest Service notifies the holder that the adverse
conditions of that season are over,

Winterization

The holder shall teke necescsary measures to ensure that a suitable
conveyance or chennel is adequate to pass the inflow design flood for
spring runoff and to prevent ercsion or siltation due to the
construction.

Unattended Congtruction Equipment

The holder shall not place construction equipment on National Forest
land prier to actual use or allow it to remain on Nationel Forest land
subsequent to mactual use. The holder shall remove equipment from
Neticonal Forest System land unless a permit is issued for eguipment
storage.

Timber Cutting, by Holder

The holder agrees, as directed by the Forest Service, to cut inte
commercially usable lengthgs and deck for disposal by the Forest Service
any and all merchenteble timber not purchased by the holder which ig cut
from the National Forest lands occupied hereunder. The Forest Service
shall dispose of this materdial, provided that the Forest Service may
sell or otherwise dispose of standing merchantable timber to third
parties when it is possible to fell and remove such timber without undue
interference with the operations of the holder. Unmerchantable
material, slash, including tops, limbs, logs and stumps shall be
disposed of by the holder., The {ollowing disposal methods, as described
in Forest Service Specifications for construction of Roads and Minor
Drainage Structures 1985 shall be used; for tops, limbs, and logs
chipping (method 6) or piling and burning (method 7): For stumps
scattering (method 4) or piling and burning (method 7). In designated
gsensitive areas construction slash shall be placed in & neat compacted
windrow at the toe of conpleted embankment slopes to reduce soil erosion
and sedimentation from construction areas.

Traffic Safety

When construction is in progress adjacent to or on Forest Service
controlled roads open to public travel, the holder shall furnish,
install, and maintain temporary traffic controls to provide the public
with adequate warning and protection from hazardous or potentially
hazardous conditions associated with the holder's operations. Devices
must be appropriate to current conditions and must be covered or removed
when not needed. Except as otherwlse agreed, flugmen and devices must
be as specified in the "Menuel on Uniform Traffic Conlrol Devices for
Streets and Highways™ (MUTCD). ‘
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Construction Traf‘f! Schedule Q
The holder shall m every gttempt to mallow open d periods daily for

forest uger traffic. , .

The holder shall allow for grezing permittees to trail cattle past the
construction sites on or about July lst and agein on September 30th of
the penstock construction year.

The holder shall plan construction schedules so as to minimize traffic
delays during the three major summer weekend hglldays, Memeorial Day,
July 4th and Labor Day and the beginning dates of general deer hunting
season.

A schedule of activities shall be posted at at least three key traffic
locations end schedules announced to the Forest Service District office,
the Bonners Ferry radio station KBFIL and the Chamber of Commerce visitor
center once per week, or as the construction schedules change,

Surveys, Land Corners

The holder shall protect, in place, all public land survey monuments,
private property corners, and forest boundary markers. In the event
that any such land markers or monuments are destroyed in the exercise of
the privileges authorized by this authorization, depending on the type
of monument destroyed, the holder shall reestablish or reference sanpe in
accordance with (1) the procedures cutlined in the "Manual of
Instructions for the Survey of the Public Land of the United States,"
(2) the specifications of the County Surveyor, or {3) the specifications
of the Forest Service.

Further, the holder shall ensure that any such official survey records
affected are amended as provided by law.

Traffic Control Device

When construction is in progress, the traffic counter site st mile post
0.4 on the Smith Creck road shall be protected frow damage. The holder
shall be responsible for any and all damage. If the installation
requires replacement, the Forest Service will be involved in the site
selection and will supply the special wirs.

€5-18 Road Repair

The holder shall be required to repair the portion of the Smith Creck
road 281 damaged due to installation of the penstock to m condition
which is equal to or better than it would have been had the hydro
preject not been constructed. The holder is required, at a minimum, to
restore the road to a condition acceptable to the Foresli Service. This
may include, but is not limited to the following items:

~ Return the road prism to its full width, including ditches and
shoulder areas.

~ Repair or replece damaged cross drainage culverts.

- Repair or replace damaged underdrains. .

- Repair or replace damaged retaining wall structures. :*’“._
~ Replace damsged pavement structure Ingluding granular base course,*
bituminous surfece course, and chip sesl. ]
- Shaepe back slopes. -
= Revegetate disturbed cut and f1l1l slopes, and borrow and waste areas.

=



In addition, the holder shall be held liable for all increased costs, if

any over the orig contract prices, resulting the modification
of the Smith Creé ad repair centrect No. %0-02 165. This

contract, scheduled for work and completion in 19885 was mOdiPicd
because of the hydroelectric project.

CS5-19. Cultural Resource Piscoveries

If, prior to or during excavetion work, items of potential cultural,
historical, archeological, or paleontological value are reported or
discovered, or & known deposit of such items is disturbed, the holder
shall immediantely cease excavation in the area so affected. The holder
ghall then notify the Forest Service and shall not resume excavation
until it receives written spproval from the authorized officer.

If it deems it necessary or desirable, the Forest Ssrvice may require
the holder to have performed recovery, excavation, and preservation of
the site and its artifacts at the holder's expense. At the option of
the Forest Service, this authorization may be terminated at no liebility
by the United States when guch revocation is deemed necessary or
desirable to preserve or protect archaeologicel, paleontological, or
historie gites and artifacts.

C5-20. Water Rights

This authorization confers no ownership of the water to the holder,
Construction may begin after the holder provides the authorized officer
with a sufficient showing that the holder has a right to use the watar.

In Witness Whereof, the parties hereto have caused this permit Lo be duly
executed on this _ 12 day of _mnq 9% .

Holder UShA - Forest Service

by Ffléauzi 5222;53 by CzAdﬁ;—142¢7

Nate R, Cred Mhege
Title Qe / Trves . r Forest Supervisor
Companly Tdawnn Maturat Et\e,r'g‘:s Ang Idaho Panhandle Nationml Forast
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BIOLOGICAL ASSESSMENT
FOR ENDANGERED SPECIES IN THE AREA
OF THE PROPOSED |
SMITH CREEK HYDROELECTRIC PROJECT

September, 1987
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BIOLOGICAL ASSESSMENT

For construction of a hydroelectric facility on Smith Creek., Boundary

County, Idaho by daho Natural Energy, Inc.
I. Introduction

The proponent of Smith Creek Hydro must abide by federal environmental
statue(s) during the planning and construction phases of the project. This

report addresses threatened and/or endangsred species.

The purpose of this Biclogical Assessment is to determine if the proposed
action may affect a Federally listed, proposed, or candidate threatened or
endangered species. This assessment includes all lands involved in the

proposed action, including Federal lands administered by USDA Forest

Service and private lands.

Two listed animal species are known to exist within the vicinity of the

proposed project: grizzly bear (threatened) and Bald eagle {endangered).
The wooedland caribou {endangered) and gray wolf (endangered) are also
known to occur within the ecosystem of the Selkirk Mountains Eut based

on current and historic evidence may only occur sporadically within the

Jocal vicinity of the proposed project.

Nree . QR
A botantical survey of the project area compléf‘é& o ,}_yl}a 2, 1986

revealed the presence of no known threatened, endangered, proposed.:.:'nr
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candidate plamt species. A copy of the survey report has previously been

submitted to the Forest Service and other agencies for their review.

fI. Description of Propesal

A detailed description of the propesed project is incCluded in the
Application for License for the Smith Creek Hydreelectric Prﬂiﬂct’.
Boundary County, Idaho dated July 198%, Ammendment of License dated
March 10, 1985 and the resultant Order Issulng License, dated April 10,
1987 and the attached Environméntal Assessment dated February 10,

1987. Copies are on file with the Bonners Ferry Ranger District, Idaho

Panhandle Mational Forests.
m. Status of T & E Species in Project Area

A. Grizzly Bear

The project area lies within the Long Smith grizzly bear management unit
of the Selkirk Mountains Grizzly Bear Ecosystem (see Figure 1)." The Long
Smith Unit totalling 103.6 square miles In size, has be;n impacted by
other development activities, including roading, logging and grazing. The
major impact has been from roading (21.3 square miles) followed by
grazing (1.7 square miles) and logging (0.24 squ;tfe'miles)._.,gqfrently 80.36
square miles within the unit are in a relatively qndistﬁrhe'& condlimn and
available for use by grizzly bears. The remammg‘p;r‘;zdnghgﬁ ‘t'rze* unit are
sufﬁciently. influenced by human activities to preclude bear ui_s;e or

#

i
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1) STATE OF IDAHO

“ DEPARTMENT OF WATER RESOURCES COEUR D’ ALENE, IDAHO 83814
NORTHERN DISTRICT

1910 Northwest Blvd. Suite 210
January 3, 1989

Idaho Natural Energy Inc,
550 Linden Dr.
Idaho Falls, Id. 83401

Gentlemen:

Enclosed is your Receipt HNo. N2200 for the application filing fee of
5925.00. The application is currently being processed, but hefore it can be
approved, we must know the annual volume (Acre Feet per Annum) of water you
will be wusing. We must also have a copy of the engineer report that you
refer to in Item No. 12 of your application and the plans for increasing the
output of the facility.

1f you have any questions, please contact me at this office.

Sincerely,

TOM D, EING
Senior Water Resource Agent

TDE/ pms

Enc. - Receipt

[T
I



