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4.0 Literature update on water temperature criteria for the protection of
salmonid resources

Temperature change beyond the range of thermal regimes observed in natural waters in
British Columbia is expected to have the most serious impact on salmonid fisheries in
freshwater environments in comparison to other water uses. To this end, an updated review of
the available scientific literature on temperature criteria for individual life history stages of
native species is provided to establish acceptable limits. Minimum and maximum endpoint
values are tabulated for embryo/alevin, juvenile and adult stages with temperature criteria
provided for incubation, rearing, migration and spawning activities. The summary borrows
heavily from an extensive literature review and synthesis of freshwater temperature alterations
on salmonid life history stages after McCullough (1999) and incorporates effects of rate of
change (i.e, increase or decrease) where data are currently available for individual species

4.1 Incubation

The rate of embryo and alevin development is strongly influenced by water temperature and
the time to emergence is governed by changes in ambient conditions. In general terms, the
higher the temperature within acceptable limits, the faster the rate of embryogenesis (Bjornn
and Reiser 1991). Salmonids have evolved to complete certain life history functions within the
range of ambient temperatures provided in nature. In this regard, the eggs of fall spawners
experience a slower rate of development through the winter while the eggs of spring spawners
experience a faster rate of development during late spring-early summer. A critical requirement
of embryo development, however, involves a stable temperature regime immediately following
spawning since eggs are highly temperature-sensitive soon after fertilization (Peterson et al _
1977). For example, cutthroat trout eggs initially fertilized at a temperature of 7 degrees C and -
cooled at a rate of 1 degrees C/h had a significantly lower survival in less than or equalto 11d
than control eggs reared at 7 degrees C (Hubert and Gern 1995). More importantly, the same
experiment repeated 13 d after fertilization (i e, a stage in development following the period of
neural tube closure) revealed no difference in survival between control and treatment groups.
Notwithstanding, the rate of temperature decrease does not seem to be as important as the
endpoint temperature vaiue. In a related study on temperature reduction during early cutthroat,
rainbow and brown trout egg incubation, a thermal shock applied at a rate of 0.25, 1, 5 and 20
degrees C/h, that lowered the initial incubation temperature from 7 to 2 degrees C, showed
little difference in embryo survival among the experimental rates of adjustment tested
(Stonecypher et al. 1994). The final endpoint of 2 degrees C caused the highest mortality
observed as late as the eyed stage of development. Heat shock of +6.8 degrees C to
incubating coho eggs acclimated to 1.5, 3.5, 4.0, 6.1 and 10.2 degrees C, over an 8 h period,
only caused a reduction in survival to 50% hatching by egg batches cultured at 10 2 degrees C
(Tang et al. 1987). The thermal shock applied to egg batches incubated at 10.2 degrees C was
the only test case where eggs were exposed to temperatures well above their threshold (i.e.,
17 degrees C versus a threshold of 13 degrees C). Despite returning individual egg batches to
their original incubation temperature after the 8 h exposure, the highest endpoint was
implicated as the causitive factor in reduced survival irrespective of developmental stage.
Optimum, maximum and minimum incubation temperatures for native salmonids (and eastern
brook trout) are provided in Table 1.
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4.2 Juvenile rearing

Juvenile salmonid rearing environments are highly variable throughout their early life history
stages and individual species have adapied a variety of life history strategies to facilitate
survival that include lotic, lentic and estuarine habitats. Individual species occupy aquatic
environments with thermal regimes that vary daily, seasonally, annually and spatially, and
each species has demonstrated well-defined temperature preferences and tolerances (Bjornn
and Reiser 1991). The majority of juvenile salmonids display an optimum growth zone between
10 and 15 degrees C while positive growth is maintained from about 4-19 degrees C (Armour
1991). Optimal growth temperatures of 19 degrees C with continued feeding up to 23 degrees
C have been demonstrated for some species in response to an unlimited food supply but food
conversion efficiencies were maximized at ~19.6 degrees C (e.g., chinook salmon, Brett ef al.
1982). When food is limited however, the optimum growth zone is reduced to lower
temperatures to compensate for elevated respiration/growth ratios (Ellioit 1981 cited in
McCullough 1999). Temperature exiremes as high as 22-24 degrees C and as low as 0
degrees C are considered life-threatening for salmon species (Waithers and Nener 1997) or
have been shown to alter growth in other salmonid species due to differences in metabolic
efficiencies at high or low temperatures (McCullough 1999). A rise in the metabolic rate of
cold-blooded aquatic organisms occurs when optimum temperatures are exceeded, which in
turn, increases their energy requirements. A higher food requirement for juvenile salmonids
may increase the risk of predation due to increased foraging.

Behavioural changes have been most notable in response to annual temperature variation:
salmonids have demonstrated an avoidance reaction to high temperatures by seeking a variety
of thermal refugia (deep pools (Matthews and Berg 1997), areas of ground water intrusion
(Bisson et al. 1988; Nielsen et al. 1994), cooler tributaries (Mabbot 1982), or cooler headwater
reaches (Rahel and Hubert 1991) It is important to note, however, that salmonids cannot
always avoid elevated temperature conditions in the wild which places individuals at higher risk
to multiple stressors that can reduce the performance capacity of the fish; metabolic energy is
diverted from investment activities such as growth and reproduction and directed toward
activities that restore homeostasis (i.e. respiration, locomotion, hydromineral regulation and
tissue repair, Wendelaar Bonga 1997). Alternatively, fish that move from coldwater refugia to
warm water feeding areas may experience a temperature shock during the transition between
holding and feeding stations (and vice-versa) that could increase the risk of predation during
recovery (Coutant 1973).

For juvenile salmonids in stream environments however, temperature avoidance may require
certain life stages to occupy sub-optimal habitat. Under high temperature extremes, juvenile
salmonids become lethargic (McCullough 1999) or may display

Table 1. Optimum water terhperatures and threshold levels for eggs/alevins of salmonids
species in British Columbia. (summaries after Bjornn and Reiser 1991 and McCullough 1999).
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Spadies Optiraum Upper or lovwer limit of Weximum or riniram Referenea
watertemperatura water terrparatura (€] {olerancetemperdure
_rznne () sloving >F0%eggy Sryival [=25% qirvival]
Chinook 54 Reker and Bjornn 197
&40 Heming 1882
58142 Slater 1963
5144 Bell 1926
3 Beacham and Murray 1950
144 Bell 1991
128442 CDWR 1228
M zand5 18 and 1 Murray and MePhail 18288
15 Garling and Masterson 1885
156151 Healy 197g
Caho & 11; optimums 135 and 1 Murzay and MePhail 1938
44133 Beli 1826
124 and 13 Tang et al 1887
Sochegye 2.1 optimum& 155 and 1 Murray and hicPhail 1938
44128 Combs 1965
44133 Bell 4856
158 Andrew and Green 1980
155 Mead and Wood all 1968
158 ‘Withler and Morley 1970
Chum optimum8 =8 and 25 niurray and McePhail 1988
412 Beacham and hMurray 1825
44133 Ball 1985
Pirk 44133 Bell 1086
odd year optimum 8 155 and 45 Murray and tdePhail 4528
even year optimum & >15 and 35 iurray and McPhail 1938
Browsn trout 110 15 (0% sunsival) and <3 Humpesch 1985
Cutthro attrout <10;00genesis »10; 0% sunsival Seith 2t al. 1983
and ovul ation
12-14 (hatehany) F.Browen (pers. comm )
108 tolerance=6.42 Ford et al. 1625
Rainbow trout 10-42 185 and 3; 0% survivat Humpesch 1885
19 Ford et al, 1685
£y ofic char 155 128 (0% survivaly and <1 Humpesch 1935
Brock trout 58 Hekcarson ef al. 1973
158 15 (0% survival) and <1 Humpesch 1985
5 iolerance=0-12 Ford et z1. 1995
Bull fr out 2-B; optimum 2- 4 210 MePhall and Muiray 1979
48 Wfeaver and Yihite 1985
lake tout 5 toleranee=03-18 Ford et 2l 1995
Arctic grayling 7-14 3 Humpesch 1985
1cF Stuart znd Chisleit 1979
9 hePhail and Lindsay 1970
1 Be auchamp 1881 cifed in
Northcote 1983
G10 tolerance~2-16 Fordetal 1985
Lak e whitafish 43 toleranse=0-12 Ford et al 1825
hourtain whitefish up per Hmit=6 toleranca=0.12 Ford et al. 1005
Chher spacies
Burbot 47 telerance=1.7 Ford ef ab 168935
Mihite sturgeon 1917 tolerance upto 20 Ford et al 1995

erratic behaviour prior to loss of equilibrium (Elliott and Elliott 1995), are unable to defend
individual territories (McCullough 1999) and become more vulnerable to predation (Coutant

1973).

Due to lower metabolic activity at extremely low temperatures, salmonids also exhibit reduced

activity.

Under low temperature extremes, stream-rearing juvenile salmonids seek out cover in

http://wlapwww . gov.be.cafwat/wa/BCguidelines/temptech/temperaturetech-05.htm
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LIST OF ACRONYMS AND AGENCY RESPONSIBILITIES

BLM

BPA

CSWCD

ESA
IDFG

IDWR

LSWCD

MOU
NEPA
NMFS

NRCS

OSC

RECLAMATION

Burcau of Land Management, The BLM sustains the health, diversity, and productivity of the
public lands for the use and enjoyment of present and future generations The BLM manages a
large portion of the land in the Upper Salmon River Basin.

Ronneville Power Administration. The Bonneville Power Administration markets power
generated by 31 federally owned dams, one nuclear plant and a large wind energy program te
hundreds of ntility customers. Among other responsibilities, the BPA funds projects to improve
conditions for fish and wildlife in the Columbia River Basin

Custer Soil and Water Conservation District. Among other responsibilities, the CSWCD has
partnered with the Upper Salmon Basin Watershed Project to assist local landowners with
conservation on the ground. From riparian fencing and streambank restoration to improve fish
habitat, to the installation of fish friendly structures and sprinkler irrigation systems to improve fish
passage, the Custer SWCD has contracted with over 40 landownets since 1992 The CSWCD is
the project manager and administers the funds for USBWP projects within its geographic area
Endangered Species Act

Idaho Department of Fish and Game. The Department of Fish and Game establishes regulations
and other needed controls on fishing, hunting, trapping and management of nongame wildlife that
are in line with the state's wildlifz policy Other management responsibilities include assisting the
development and implementation of conservation measures in the Upper Salmon basin. The IDFG
also operates an Anadromous Fish Screen Shop in Salmon, Idaho that installs and maintains
screens on irrigation ditches to protect anadromeous fish.

Idaho Department of Water Resources. Ensures 1daho’s water and energy natural resources are
properly managed and conserved to sustain the quality of life for Idahoans today and im the firture
The IDWR administers water rights decreed by a court or developed through an administrative
process, which allocate a quantity of water to irrigators.

Lemhi Soil and Water Conservation District. Develops local natural resource conservation
programs with established goals and objectives. In addition to its primary tasks, the L SWCD has
partnered with the USBWP to accomplish numerous conservation projects, and administers the
fimds for USBWP projects within its geographic area.

Memorandum of Understanding

National Environmental Policy Act

National Marine Fisheries Service NMEFS is dedicated to protecting and preserving our nation's
living marine resources through scientific rescarch, fisheries management, enforcement, and habitat
conservation In the Upper Salmon River Basin, NMF'S is responsible for the protection of
anadromons chinook salmon, sockeye salmon, and steelhead

Natural Resources Conservation Service The Natural Resources Conservation Service provides
leadership in a partnership effort to help people conserve, maintain, and improve our natural
resources and environment, In the Upper Salmon River Basin, the NRCS assists landowners by
providing technical assistance in the design of on-farm improvements such as sprinkler systems.
Idaho Office of Species Conservation. The OSC coordinates ESA programs with state agencies;
solicits, provides, and delegates funding for ESA programs; creates de-listing advisory teams;
serves as the state's "one voice” on ESA policy; provides a mechanism for Idaho citizens to voice
ESA concerns; and facilitates collaboration between State, Federal, and private stakeholders.

Bureau of Reclamation. Reclamation's mission is to manage, develop, and protect
water and related resources in an environmentally and economically sound manner in the
interest of the American public Tn the Lemhi and Upper Salmon River Basins,
Reclamation provides technical assistance on projects that enhance instream flow,
improve fish passage, and prevent entrainment in irrigation systems.

SALMON RIVER COALITION

The Salmon River Coalition was organized for the defense of private property rights and to raise
funds for legal defense against environmental suits. The Salmon River Coalition also works with
private property owners, federal, and state apencies to develop plans to bring privaie property
owners into compliance with local, state, and federal environmental laws.
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Screening and Habitat Improvement Prioritization for the Upper Salmon Subbasin

Upper Salmon Basin Watershed Project. The USBWP sirives to protect, enhance, and restore
anadromous and resident fish habitat and achieve and maintain a balance between resource
protection and resource use on a holistic watershed basis

United States Forest Service The USES sustains the kealth, diversity, and productivity of the
public lands for the use and enjoyment of present and future generations The USFS manages a
large portion of the land in the Upper Salmon River Basin

.S, Fisk and Wildlife Service. The USFWS’ mission is to work with others to conserve, protect,
and enhance fish, wildlife, and plants, and their habitats for continuing benefit of the American
people In the Upper Salmon River Basin, the USFWS is responsible for the protection of bull
trout, which are included in SHIPUSS, and several wildlife species which are not included.
Upper Salmon River Basin

August 11, 2005 Page 5



THIS DOCUMENT IS INTENDED FOR USE BY THE UPPER SALMON BASIN
WATERSHED PROJECT AND LEMHI AND CUSTER SOIL AND WATER
CONSERVATION DISTRICTS
This version supersedes all previous versions

INTRODUCTION AND PURPOSE

Background

The Upper Salmon River Basin (USRB} in central Idaho contains unique public
lands, fish, wildlife, plants, scenic and cultural resources that are important to the nation.
Threatened and endangered species listed under the Endangered Species Act (ESA) are of
particular importance to the American people because they indicate a fragile ecosystem,
and conservation needs of ESA-listed fish species are receiving increasing attention.

Native anadromous and resident fish species, including those listed under the
ESA, may be affected by irrigation water diversions, livestock grazing, and associated
agricultural activities. Fish species may be affected in several ways, including
disconnection of tributaries from larger streams and rivets, insufficient flows at key
periods to allow passage, increased water temperatures, smothering of eggs due to
excessive sedimentation, and loss of vegetation along streambanks. Water users and
landowners in the Upper salmon River Basin (USRB) are interested in ensuring their land
and water management actions may continue in a manner that is consistent with the
purposes of the ESA for protection and recovery of listed fish species.

Purpose

The Screening and Habitat Improvement Prioritization for the Upper Salmon
Subbasin (SHIPUSS) is intended to address fish conservation needs on or adjacent to
irrigated agricultural and livestock ranching lands Therefore, conservation activities are
targeted primarily towards privately owned lands, although irrigation diversions and
other activities on public lands are also considered. Conservation needs may include, but
are not limited to, assessment of flow adequacy for fish migration and life histories,
screening of ditches, assessment of entrainment risk, consolidation or improvement of
diversions, habitat improvement, evaluation of irrigation efficiency, and evaluation of
barriers. SHIPUSS is a prioritized list of streams within watersheds (defined under
“Geographic Area”) to guide fish screening and habitat improvement efforts on privately
owned lands throughout the USRB. SHIPUSS was developed by the Upper Salmon
Basin Watershed Project (USBWP) Technical Team (Tech Team), which is comptised of
professional technical experts and fisheries biologists from regional state, federal, and
tribal agencies, and other groups (Appendix A). SHIPUSS was developed to assist the
Tech Team and USBWP Advisory Board in prioritizing the funding of conservation
efforts across the USRB, and is intended to be used by these groups in conjunction with
existing project-level prioritization methods.

A prioritization process such as SHIPUSS is necessary because the current demand for
conservation funding assistance to landowners is much greater than the available
resources. An overwhelming number of USRB water users have approached local
agencies (primarily the Idaho Department of Fish and Game (IDFG) Screen Shop,
Natural Resources Conservation Service (NRCS), USBWP, Bureau of Reclamation
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(Reclamation), and the Lemhi and Custer Soil and Water Conservation Districts)
requesting assistance in screening of irrigation ditches or implementing of fisheries
conservation or restoration measures on their property. The ability of these organizations
to help the landowners has been limited by the lack of available personnel, the lack of a
central representative for the irrigators, the inability to guarantee that conserved or
purchased water will remain in the channel to benefit fish, and most importantly, the lack
of sufficient funding to meet the demand for on-the-ground habitat improvement and
mitigation projects.

Goal

The primary goal of SHIPUSS is to create a prioritized list of streams within watersheds
to guide screening and habitat improvement projects on privately owned lands in the
USRB. This will be used by the USBWP and other interested patties in conjunction with
project level prioritization to accomplish screening and habitat objectives.

SHIPUSS will also serve as a habitat restoration prioritization template into which a
variety of data types can be incorporated. Only by being continually updated will
SHIPUSS be useful for a variety of entities and for a long period of time.

Integration with other recovery efforts

Upper Salmon Basin Watershed Project

The Idaho Model Watershed Plan (1995)

(http://www.efw.bpa.gov/Envir onment/EW/EWP/DOCS/REPORTS/QTHER/Z2772.pdf)
is the USBWP’s guiding document intended to identify actions that are needed for
salmon habitat and to establish a procedure to implement habitat improvement meastres.
It identified five factors that are limiting salmon production within the USRB. These are:
1) inadequate water flows; 2) high water temperatures; 3) lack of streamside vegetation;
4) high sediment levels; and 5) physical barriers (including lack of screens on ditches).
Once these limiting factors were identified, associated objectives for improvement were
identified The objectives identified in the Plan were to: 1) Increase instream flows
during critical fish migration petiods; 2) Reduce the number of physical barriers
hindering fish migrations; 3) Develop new rearing and resting pools; 4) Establish riparian
vegetation along critical areas to provide cover and reduce temperatures; and 5) Reduce
the sediment levels within spawning gravels.

From its creation in 1992 to 2001, the USBWP has focused on developing and
implementing conservation measures in the Lemhi, Pahsimeroi, and East Fork Salmon
River drainages. Funding has been provided primarily through the Bonneville Power
Administration (BPA). In 2001, the USBWP’s geogr aphic area was expanded to include
the entire Upper Salmon River Subbasin above the Middle Fork Salmon River. Atthe
same time, more interest in conservation was expressed by area landowners, while less
BPA funds became available. A method to prioritize projects and streams was therefore
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necessary. The IDFG Screen Shop (Screen Shop) began to develop a prioritization
method to guide screening efforts in tributary streams duting the winter of 2001-2002,
This method used existing stream survey data from snorkel surveys and redd counts to
determine fish densities in the tributaries. However, a more comprehensive approach was
needed to address other habitat problems present in the USRB. The methodology and
results of the Screen Shop prioritization scheme were used as a foundation for the initial
development of SHIPUSS, which examines USRB problems in a more comprehensive
manner.

Habitat Conservation Plans

SHIPUSS is a timely tool that integrates with conservation efforts inthe USRB. A
formal agreement specific to the Lemhi River is cutrently being developed under the
ESA. The Idaho Office of Species Conservation (OSC), Idaho Department of Water
Resources (IDWR), IDFG, State of Idaho Office of Attorney General, USBWP, Lemhi
Irrigation District, Water Districts 74, 74Q, 74W, and 74Z, National Marine Fisheries
Service (NMFES), and the US Fish and Wildlife Service (USFWS) are cutrently working
to develop a long-term habitat conservation plan under §6 of the ESA which will provide
area ranchers with incidental take coverage (i.e., authorization for a level of harm to
listed fish) for irrigation-related activities. In return, the ranchers will agree to provide
enhanced instream flows, identify and implement projects to restore connectivity, and
pursue other habitat improvement measures. The Lemhi Agreement will incorporate
some type of project ptioritization scheme that may be influenced by SHIPUSS or may
be a modified version of SHIPUSS that meets the needs of Lemhi water users.

U.S. Fish and Wildlife Service Bull Trout Recovery Plan

The USFWS released a draft tecovery plan for bull trout in October 2002, The Salmon
River Recovery Unit includes the entire Salmon River drainage, approximately half of
which is above the confluence with the Middle Fork Salmon River. Therefore, much of
this Recovery Unit falls within the geographic area considered by SHIPUSS. 1In the
Salmon River Recovery Unit, many strong local populations of bull trout exist; however,
the most significant limiting factor identified for bull trout is the lack of connected
tributary habitat. This prevents bulf trout from expressing the fluvial life history strategy
(spawning in tributaries but migrating to larger rivers to over-winter). One of the implicit
objectives of SHIPUSS is to connect tributaries to mainstem habitat wherever possible,
so the intent of both documents is complementary.

The USFWS has solicited the professional opinion of the biologists working in the Upper
Salmon area, and is also aware of the development of SHIPUSS. Since SHIPUSS uses a
multi-species approach to prioritization, the priorities identified in SHIPUSS are not
necessarily the same as the areas that would be identified as priorities for bull trout.
However, the USFWS will use the factors evaluated in SHIPUSS to prioritize stream
reconnections for bull trout. To that end, the USFWS intends to identify high priority
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tasks in the Recovery Plan for reconnecting Priority and Priority 11 streams identified by
SHIPUSS .

Subbasin Planning

Tn 1980, the Pacific Northwest Electric Power Planning and Conservation Act (Northwest
Power Act) directed the agencies responsible for managing hydropower projects on the
Columbia River system to “protect, mitigate, and enhance fish and wildlife, including
related spawning grounds and habitat, affected by such projects . . . in a manner that
provides equitable treatment for such fish and wildlife” (Northwest Power Act 16 U.S.C.
§839b(h)(11)(A)(1)). The Northwest Power Act also created the Northwest Power and
Conservation Council (Council), formerly the Northwest Power Planning Council, made
up of representatives from Idaho, Washington, Oregon, and Montana. As part of the Fish
and Wildlife program, every year the Council reviews proposals for projects and research
to implement the program. Proposals meeting the highest standards ate then
recommended to Bonneville Power Administration (BPA) for funding. The Council’s
2000 Columbia Basin Fish and Wildlife Program marked the start of a new review and
selection process, which requires the development of local subbasin plans to guide
project funding. The intent of these plans is to provide a blueprint to recovery cfforts in
each subbasin. Until recently, virtually all of the USBWP’s funding came from the BPA.

For the subbasin planning effort, a total of 62 subbasins were identified; the area covered
by SHIPUSS is included in the upper half of the Salmon River subbasin. In December
2002, the Shoshone-Bannock Tribes were selected as the lead entity for the upper Salmon
River, while the Nez Perce Tribe was selected as the lead entity for the lower Salmon
River portion of the plan. The Shoshone-Bannock Tribes subcontracted with the
USBWP for outreach activities. IDFG was the lead for assessments in both areas.

The subbasin plan identifies goals for fish, wildlife, and habitat; defines objectives that
measure progress toward those goals; establishes strategies to meet those objectives; and
incorporates much of the existing information into a single document. The three main
parts of the plan are the inventory, assessment, and management plan. The inventory
‘ncludes information on fish and wildlife protection, restoration, and artificial production
and management plans within the subbasin. The assessment consists of a technical
analysis to determine the biological potential of each subbasin and restot ation
opportunities. It describes existing and historic resources, conditions, and characteristics.
Finally, the management plan includes a vision for the subbasin, biological objectives,
and strategies. It is based on a 10-15 year planning horizon.

These subbasin plans were developed throughout the Columbia Basin by local fish and
wildlife managers, tribes, government agencies, and citizens. The subbasin plans also
involve a broad range of constituents and are linked to ongoing and previous restoration
efforts. The final version of the Salmon Subbasin plan, assessment, and inventory are
available at http:/lwww.nwcouncil.or,qffw/subbasinplanning/salmon/plan/
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SHTPUSS was used in the development of the subbasin assessment and plan, and was
revised and supplemented during the subbasin planning process. In this manner,
SHIPUSS has contributed to BPA-funded restoration efforts. SHIPUSS may alsobea
useful tool to guide non-BPA funded restoration activities, which will likely account for a
Jarger portion of the projects in the area in the future.

Limitations

Although SHIPUSS is a very useful tool, it has several limitations that must be
acknowledged. First, SHIPUSS is based on available survey information, most of which
was collected over the last several decades after major population declines had already
occurred. Therefore, the priorities may favor areas that currently have higher densities of
fish, while underestimating the potential of areas where populations are low but
historically had high densities. However, the current status is important, so the region
has decided to commit resources to “protect the best, then restore the rest.” Based on this
philosophy, SHIPUSS is a very good approach for identifying the best arcas to target
resources. BPA has also selected this apptoach to prioritize project funding,

Second, because SHIPUSS is based on cutrently available survey information, and many
sireams and stream reaches have not been adequately surveyed, some streams with strong
fish populations may not be identified as priority areas. For example, many streams
originate on Forest Service managed land, pass through land managed by the Bureau of
I.and Management, then join with a mainstem on private land. Except on the Lemhi, East
Fork, and Pahsimeroi, very few surveys of any kind have been conducted on streams or
reaches passing through private land,

Third, data from stream flow studies and stream gauges were not included because the
data are not comprehensive enough to be useful A number of instream flow studies have
been conducted in the Upper Salmon River drainage but few have been conducted in
small streams. Likewise, instream flow data are available from a number of sources but
continuous records on most of the tributary streams are lacking. Due to lack of data the
current version of SHIPUSS does not address adequacy of instream flows for the target
species. SHIPUSS does, however, acknowledge the importance of improving stream
flows in tributaries and mainstem reaches. Instream flow studies are currently being
expanded in the USRB and the resulting data can be incorporated into SHIPUSS as they
become available.

Fourth, scoring of the non-fisheties categories is mostly subjective. For example flow
velocity, and depth data are not available for most of the stream reaches and the adequacy
of flows for fish passage was not considered, so a subjective approach was taken to
determine connectivity, except where streams are completely dry. Habitat quality scores
were also determined subjectively based on the judgment of field biologists who must
consider the general stream characteristics (substrate, gradient, morphology, etc ),

August 11, 2005 Page 10



THIS DOCUMENT IS INTENDED FOR USE BY THE UPPER SALMON BASIN
WATERSHED PROJECT AND LEMHI AND CUSTER SOIL AND WATER
CONSERVATION DISTRICTS
This version supersedes all previous versions

limiting factors (temperature, sediment, barriers, flows, etc.) and the potential for
restoration activities to affect the limiting factors. For example, fencing a stream that is
heavily impacted by sediment will have much less of an effect if that stream is spring-fed
than if it is fed by run-off, since a spring-fed stream may not receive the flushing flows
needed to clear the gravels of accumulated sediments.

Fifth, specific methods are not explained in detail The urgent need for a useful
ptioritization process and the dynamic nature of SHIPUSS development has made a
detailed description of methods impractical for the current version. The authors of
SHIPUSS are involved in most restoration planning efforts in the Upper Salmon River
drainage, so as SHIPUSS adapts and evolves to incorporate new data and meet changing
circumstances, description of methods can be revised and updated as needed. Refer to
Appendix E for a list of persons to contact for additional information on SHIPUSS.

Finally, scores in SHIPUSS cannot be compared across watersheds because each
watershed has unique biologic, geologic, ecologic, social, and other characteristics.
Because of this, it is impossible to effectively compare one watershed to another without
some knowledge of the area. For example, Morgan Creck and Pole Creek, tributaries of
the Salmon River, and Sheep Creek, tributary to the North Fork Salmon River, could
possibly receive identical scotes. These streams are all in different vegetation and
climate zones and have different limiting factors and expected responses, so they cannot
be compared based solely on the scores. Additional tools o1 prioritization processes
would need to be developed if a compatison was needed.

GEOGRAPHIC AREA

The area covered by SHIPUSS includes all mainstem and tr ibutary habitats of the Salmon
River, from the mouth of the Middle Fork Salmon River upstream to the headwaters of
the Salmon River near Galena Summit. The area is divided into 11 distinct drainage
areas; five large 1iver subbasins, and six mainstem river reaches of the Salmon River with
associated tributaries. The 11 distinct drainage areas of the USRB were selected to
ensure that known local populations of anadromous and resident fish would be addressed
and provided adequate consideration for mitigation efforts. The five large river subbasins
include: 1) North Fork Salmon River; 2) Lemhi River; 3) Pahsimeroi River; 4) East Fork
Salmon River; and 5) Yankee Fork Salmon River. The six mainstem Salmon River
reaches include: 1) Middle Fork Salmon River to North Fork Salmon River; 2) North
Fork Salmon River to Pahsimeroi River; 3) Pahsimeroi River to East Fork Salmon River;
4) East Fork Salmon River to Yankee Fork of Salmon River; 5) Yankee Fork of Salmon
River to Valley Creek, including Valley Creek; and 6) Valley Creck to Headwaters of
Salmon River. These drainage areas will be referred to as watersheds throughout this
document, although many actually include several watersheds.
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FISH SPECIES INCLUDED
Five fish species were considered in the development of SHIPUSS; three species are
listed as threatened under the ESA, and two are not. They include:

- Snake River spring/summer chinook salmon (threatened)
- Snake River steelhead (threatened)

- Bull trout (threatened)

- Westslope cutthroat trout

- Resident rainbow/redband trout

Snake River sockeye salmon, which are listed as endangered under the ESA because of
critically tow population levels, were not specifically considered during the development
of SHIPUSS for two reasons. First, SHIPUSS is intended to prioritize fish conservation
efforts for USBWP, the Soil and Water Conservation Districts, and other entities working
with private landowners and all sockeye salmon spawning and rearing habitat exists in
areas not affected by actions on private lands. Second, although reduced flows in the
main Salmon River likely affect both juvenile and adult survival during migration,
adequacy of instream flow was not addressed by this version of SHIPUSS. Projects
resulting in flow improvements in the Salmon River would benefit sockeye salmon as
well as the target species; however since adequacy of flow is not a category that was
considered, inclusion of sockeye salmon would have no effect on overall scores. Another
reason sockeye were not specifically considered is that the data used as a foundation for
SHIPUSS wete collected in tributary streams where sockeye do not occur, or in the
mainstem Salmon River using methods that do not effectively sample migrating sockeye
salmon.

Two other historically anadromous species that were not considered during the
development of SHIPUSS but should be mentioned are the white sturgeon and the Pacific
lamprey. Very little is known about the Salmon River populations of these species.
Sturgeon historically have been documented at least as far upstream as the town of
Challis, Tdaho, and possibly as far up as Clayton, Idaho based on reports from river
outfitters in the 1990s. The Idaho Department of Fish and Game will be conducting a
lamprey study in the Salmon River system in the future to mote accurately describe the
distribution of lamprey.

METHODS AND DESCRIPTION OF CATEGORIES

To begin the ranking process, the USBWP Tech Team SHIPUSS committee first started
with the list of streams identified as priority streams by the Screen Shop’s early
prioritization. The Tech Team then identified which additional criteria would be
considered. Criteria were broken into four general categoties: Stream Connectivity and
Size; Habitat; Fisheries; and Non-Biological Factors. A summarization of the criteria and
ratings is included in Table 1, and described in detail below.
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All criteria were scored as High, Medium, or Low, and were phrased in such way that
High was most desirable in all cases. High scores wete given two points, Medium scores
were given one point, and Low scores were not given any points. Based on this method,
the highest overall score was considered the highest priority stream. Since it is possible
for streams or reaches to receive a “Not Applicable” rating in several criteria, the final
score was then divided by the total possible score for that stream to derive an Adjusted
Percent Total.

After each stream was scored, streams were broken into Priorities based on their Adjusted
Percent Total. Priotity I streams are those receiving 70% of the possible points and
Priority 1I streams are those receiving at least 50% of possible points. Priority I streams
or reaches are those receiving less than 50% of possible points. These priority levels
were based on what appeared to be natural break points during the early process.

Piiority I streams are those that have the potential to realize immediate, tangible benefits
to fish if recovery efforts are directed toward them. Priotity IT streams are those that will
also have tangible benefits, but they may be less substantial o1 may be delayed for quite
some time. There may be other factors limiting the potential of these tributaries, such as
chemical contamination from mines and uncooperative landownets. Priority III streams
are Jow priority streams because they have very limited production potential, ot will
require extremely high levels of effort to restore their productivity.

Appendix B lists streams that will be surveyed in the future for inclusion in SHIPUSS.
Currently, little or no fish survey information exists for these streams, or the information
was not readily available at the time of development. All of these streams may have the
potential to provide suitable habitat for the five species considered during the
development of SHIPUSS. Numerous other USRB streams that will not be considered
for SHIPUSS are listed in Appendix C. These streams are not currently being considered
for prioritization because they either are insignificant fish producers, or they have no
problems that are targeted by the SHIPUSS priotitization. If future information suggests
that any of these streams should be included, they will be reviewed at that time. Only
perennial streams are included in Appendices B and C. Appendix D lists streams that
have been prioritized, but removed from Tables 1 and 2. These streams have been
removed from prioritization either because all conservation activities have been
completed, or no projects remain that fall within the scope of SHIPUSS. Streams that
Leceive a total score of at least 95% are listed in Appendix D. These streams will be
monitored and may be returned to the priotitization if conditions warrant it.

RANKING CATEGORIES

1) Stream Connectivity and Size

Criteria under this category consider current and potential connectivity of a tributary (or
rmainstem reach) to the mainstem. Habitat connectivity between stream reaches can be
impaired for a variety of reasons; however, this section only concerns connectivity
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impairment due to irrigation diversions. Other types of barriers are addressed in the
Habitat section. Except in cases where streams are completely dry or barriers are
absolute, the degree of connectivity is very difficult to quantify. Many stream reaches in
the Upper Salmon River drainage are completely dry for part or all of the year, causing
them to be disconnected from other fluvial habitats. Many other reaches, however, have
surface flow connections that are degraded by irrigation diversions or other habitat
perturbations. For SHIPUSS, connectivity was defined simply as the presence of water
in a given reach. No attempt was made to determine the adequacy of flow and
temperature for upstream or downstream movement of fish. Information on flow,depth,
and temperature will be incorporated into SHIPUSS as more data become available.

Tributaries or mainstem reaches that have year-round surface water connections received
a High rating. A Medium rating is given for tributaries or reaches connected at least nine
months, and a Low rating is given for tributaries connected less than nine months. A
High rating does not necessarily indicate that flows are sufficient for unimpaired fish
passage; additional local knowledge is needed to make that determination.

The size of the stream is only considered relative to other streams within the same
watershed, not across watersheds. This criterion was generally based on flow
contribution, and not fish habitat Therefore, a stream that currently or potentially
contributes S cfs may receive a High rating in one watershed, while a compatable stream
in a different watershed may receive a Medium score.

In the future, the Tech Team plans to include GIS mapping information showing the
number of miles of available habitat in each stream, which will allow a more accurate
comparison of watersheds.

2) Habitat

This category provides criteria based on current and potential habitat quality. High
guality habitat has no major limiting factors and supports all expected life stages of
species that occurred historically. Medium quality habitat may have minor problems that
should not severely limit habitat potential. For example, two or more parameters (e.g.
sediment and temperature) may be outside of recommended criteria for a portion of the
stream, but problems can be remedied through restotation activities. Low quality habitat
either (a) is degraded to the point of severe limitation, or b) only supports one life stage,
such as migration, when nultiple life stages are expected or have been historically
documented.

Also under this category is a criterion that considers whether barriers besides diversions
exist in the stream. 1hese barriers may be natural, such as waterfalls that restrict fish
access to large parts of the watershed, or man-made, such as culverts that do not allow
fish passage. If a stream scores Medium or Low in this criterion because batriers are
present, further explanation may be necessary.
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3) Fisheries

This category lists the current and potential life history expression of anadromous fish
(naturally produced Chinook salmon and steclhead), bull trout, and resident trout
(rainbow and cutthroat). The list of streams included in this category was derived from
IDF G stream surveys and was weighted towards ESA listed fishes. The purpose of this
category is to identify current and potential life history expression of anadromous and
resident fish. Current conditions are based on existing snorkel survey and redd count
information, and potential condition is based on current information and professional
judgment. Areas with a High rating support all expected life stages, based on
morphology, gradient, substrate, and other habitat variables. A High rating in both the
current and potential columns does not mean that the stream is maximizing its fishery
capacity, but rather that all expected life stages or histories are currently being expressed.
In many cases, additional habitat restoration is necessary for the local population to
realize its full potential. An area with a Medium rating may support all life stages, but
restoration success is not expected to be very high. An area with a Low 1ating is
generally only used as a migration corridor, if at all.

4) Non-Biological Factors

Virtually all fisheries restoration and recovery activities in the USRB must be conducted
cooperatively with private landowners. This final category contains six criteria that
address different components of landowner interaction. The expected cost-benefit ratio
of “fixing” a stream is very difficult to determine, and has many variables. It must
consider, among other variables, the value of the stream to the resource, how degraded it
is, how many landowners are involved, how many types of projects will be involved, and
the geology of the system. However, several key tributaries and reaches are crucial to
salmonid recovery and population integrity, and this category attempts to attach a value
to these streams. The Tech Team recognizes that its expertise lies in the realm of science,
not economics, but also believes that it is qualified to conduct cursory cost-benefit
analyses based on the expected biological benefit returned to the system. This category is
not intended to attach real dollars to a stream, but to get a “feel” for whether the effort
required to realize benefits is “worth it ” For example, some systems would benefit
greatly from a simple project such as a fence, while other systems may only realize
minimal benefits through extensive restoration efforts. By including this rough cost-
benefit estimate, the Tech Team hopes to reduce the diversion of limited amounts of
money to non-productive projects, and document the T ech Team’s biological opinion. A
High rating would be given to an area where high benefits at relatively low costs could be
expected. An area with a high benefit, high cost, or moderate benefits at medium to high
costs would receive a Medium rating, and an area with low benefits would receive a Low
rating, regardless of cost.
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Landowner interest and willingness was determined based on who has contacted the
USBWP or IDEG Screen Shop regarding potential projects, and on knowledge of the
people living in the area. Obviously, this criterion is prone to change, since it assesses
the personal opinions of hundreds of landowners. Over time, landowners who are not
currently interested in participating in conservation efforts may change their minds and
wish to be included. Therefore, this category only reflects the current state of landowner
willingness, and will be revised in the future. This section also addresses stream flows
and diversions, and therefore may receive a Not Applicable (NA) rating on the table if no
opportunities to improve these criteria exist.

Two criteria in this category address the potential to increase flows in a stream through
either Ieases/acquisitions or through irrigation/management improvements A High
potential indicates that there ar¢ many willing landowners along the tributary, and that
there is a high potential to return water to the stream. A Medium potential indicates that
water returns may be limited or seasonal, or that there are few interested landowners.
Low potential indicates low potential to return watet to the stream due to lack of
landowner interest or physical impracticalitics. Not Applicable indicates that flows are
not a limiting factor in that stream or reach.

Another criterion in this category addresses the simplicity of resolving diversion issues.
A High score means that solving the problems in this drainage will be relatively simple
and stiaightforward. For example, few landowners may be involved or the resolution
may be simple. A Medium score means that solutions will be more difficult due to
system complexity and the number of landowners involved. A Low score indicates that it
will be very difficult to coordinate and design solutions to diversion issues in that system.
Not Applicable means that diversions are not an issue in this stream or reach.

Two related criteria consider the potential to consolidate diversions in a stream and the
simplicity of resolving screening issues. These criteria refer in part to the feasibility of
consolidations and screening, with a High score correlated to a relatively easy “fix” to
improving fish migration.

CONCLUSION

SHIPUSS will prove to be a valuable component for salmonid recovery in the USRB. It
will also be an important resource to the USBWP for implementation of the Model
Watershed Plan, and for the Lemhi and Custer Soil and Water Conservation Districts as
they work with area landowners to accomplish screening, conservation, and restoration
projects in the USRB.

Actual selection of prioritized streams may depend on external factors, such as
constraints on funding, landowner willingness, lawsuits, availability of matching funds,
or project readiness in light of environmental compliance (NEPA, ESA consultation,
permits, etc.) Because of this variety of external factors that can affect the priority of a
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project, the Tech Team recommends that SHIPUSS be used by the USBWP or other
people familiar with the USRB. The staff will be best equipped to deal with the external
factors identified above, identify realistic goals, coordinate with the landownets, design
projects, and determine when the stream ot reach is “restored.”

SHIPUSS will also be a valuable resource for other planning activities in the USRB, such
as the bull trout recovery plan, the Lemhi Agreement, and subbasin planning. Although,
due to lack of available data, the current version of SHIPUSS is largely based on
subjective criteria it can and will be amended on a regular basis as more data becomes
avajlable. SHIPUSS is envisioned as a “living” document that can evolve to meet the
needs of a variety of users.

One of the most valuable features of SHIPUSS, beyond its adaptability as more data
becomes available, is the format. By using the spreadsheet design, the user can easily
look at a stream and identify areas that need attention. For example, a user can look at
the criterion “Simplicity of resolving screening issues” and see that screens are not an
issue in one tributary, but they are in another. The user can also look at the criterion
“Stream connectivity to mainstem (current)” and tell whether connectivity is an issue in
that tributary. While the spreadsheet cannot give a complete picture of each tributary, it
can tell the user that a stream is of high, medium, or low priority for consatvation efforts.
This ability of SHIPUSS to give a concise overview of stream condition and compare
conditions within a watershed will prove to be invaluable in the future.
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Table 2. Streams and reaches rated for biological factors only, nsing the SHIPUSS system. Priority
1 streams are those receiving at least 70% of possible points. Priority II streams are those receiving

between 50% and 69% of available points, and Priority IIl streams are those receiving less than

50% of available points. Streams can only be compared within the same watershed, since nnique

bielogic, geologic, ecologic,
watersheds. The adjusted percent total adjusts
Applicable (NA) rating in some categories. See Table

categories. 2 = High; 1 = Medium; 0 = Low.

social, and other characteristics interact to preclude comparisons across
for the possibility that a stream may receive a Not
1 and narrative for a complete description of

Stream
Connectivity* Habitat Fisheries
and Size
5|8 §| &
o 8 EIlEIE w@ | aB = = =
> |zsl812|2 2 8o |28 [P WA WPy 5
Z2o|€8lE8|X|2|2ejEg |E8 |E5|BE|25 |85 =
=Clav n L | = Cio o x 2L o8 5 n D 1T -
AR R I e gQ-‘aﬁj 5w Te|x2|TE5lT5 ol| @
eS| 2G| glE{S |28 €5 23|28 p8iss ol &
colea|S|a|T |88 Kg <3 5C|I5C| =T s 21 &
ScISeEl2|3|3|8%RE |8x=|58{5¢S J5|28|5|915
@ Slw | = |« w oo Noes| 08 g@|lca|cal 2 8
e8lelly | wl|o8Beg 528 2| 52182 1832285
g2 g2 BBl 0g|Edg e |-2[(E8 To |2l =|G| @
PE|RBE|leojEslE|SslEcE 2cl|=a|sC| 02 » Bl 8| a6l 2
Eg|ls@|lN|c|@|cgdlBs83 88312525 O xi o O T
HeEldelin|olz|S8 ez |ol|@l|ocw|oculr o <<

Squaw 2 2 11212 2 2 2 2 2 1 2 |22|24|92
Spring 2 2 1122 2 2 2 1 2 2 2 |22|24]|92
Boulder 2 2 1122 1 2 2 2 2 2 2 {22(24|92
indian 2 2 1122 2 1 2 2 2 1 2 [21]24188
Upper Panther (above
Blackbird, including 2 2 12112 1 1 2 1 2 2 2 |20]|24|83
mainstern and tributaries)
Owl 2 2122 2 2 2 1 1 1 2 2172483
Pine 2 172123 2 1 2 1 2 1 2 120(247183
Moose 2 1|22 2 2 2 0 1 2 2 |20]24]|83
Lower Panther {below
Blackbird, including 2 2 [NAj1 (12| 2 1 2 1 2 1 2 [18122) 82
mainstemn and tributaries) .
Colson 2 2 11212 1 2 2 0 1 2 2 119)24 |79
l.ake 2 2 1112 1 1 2 0 1 1 1 |15|24|863
East Boulder 2 2 |01 1 1 1 1 0 0 1 1 111124 |46
Dump 2 2 oo 2 1 2 0 0 ¢ 1 |11[24146
2 2 [oF1 1 1 0 0 0 0 1 2 {10]|24]42

Sage

Carmen

20

1 2 21112 2 1 2 2 2 1 2 24| 83
4th of July 1 2 2 (12 2 1 2 2 2 1 2 |20(24783
Hat 2 2 28112 1 1 2 2 2 1 1 [19(24|79
Iron 1 2 2(1]2 1 1 2 2 2 i 1 119124 |79
Twelvernile Creek 1 2 1122 0 1 2 1 2 1 2 (1724171
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Table 3. Streams and reaches rated for biological and non-biological factors, using the SHIPUSS
system. Priority I streams are those receiving at least 70% of possible points. Priority II streams
are those receiving between 50% and 69% of available points, and Priority IH streams are those
receiving léss than 50% of available points. Streams can only be compared within the same
watershed, since unique biologic, geologic, ecologic, social, and other characteristics interact to
preclude comparisons across watersheds. The adjusted percent total adjusts for the possibility that
a stream may receive a Not Applicable (NA) rating in some categories. See Table 1 and narrative
for a complete description of categories. 2 = High; 1 = Medium; 0 = Low.

Non-Biological Factors
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@ o
3 = S o fl o (_“
& 52 o2 |[€ le |€ L
e 198 L T ® = =
w oo M | = 4 = —
= 2 o d=Cl O 3] =3 =
2 2159 |552|%88|2 |82 ol @
CT| B |€Ew 2|3 |T-| 23 518
G [} “ ®p| S0 = ) = F N W 3 o
Lol 8 |g@d@igT3[22|esi9 |E|o|a
8| - |2 ,0|=82:2> —“s|lz=2| Q
© TS| B E G clga|=c|o|lo2|®
56| B |scS|s£s|E6|32|85|8|213
|3} m*-'wg=—+--—._=c0'3 0 e
o = D1'c FRR==] o E o
o F @ AT ol = w @
= Q. = =2 o= 25 E‘» = Em-.- w | =
26| ¥ |c58|oEa2Ez2|0%g|=0|l2| 2|8
aE| d loaEgloaS2ElwT|(do|ba |+ |0 |<

Squaw 22 2 1 2 2 NA 2 3134 |9
Indian 21 2 1 2 2 NA | 2 |30)34]|88
Owl 21 1 NA 2 2 NA 2 |28]32|88
Upper Panther (above
Blackbird, including 20 2 1 NA 2 2 2 |20]34|85
mainstem and tributaries}
Pine 20 1 1 2 2 1 2 |29([36 |81
Moose 20 1 NA NA NA | NA | NA |21]26|81
Lower Panther (below
Blackbird, including 18 1 NA NA NA | NA | NA |19([24 |72
mainstem and tributaries}
Spring 22 2 1 1 1 [27(36|75
Boulder 22 2 0 0 1 |25}36(69
Colson 19 2 0 ¢ 1 |24]|36|67
Lake 15 0 NA NA NA | NA | NA |15]26158
Dump 11 1 NA NA NA | NA | NA [12]26|48
East Boulder 11 0 NA NA NA | NA | NA |11]26 (42
1 NA NA NA | NA | NA |11}26 |42

Sage 10

Hat 19 2 2 2 2 2 2 131|36(86
Twelvemile 17 2 2 2 2 2 2 |29|36 |81
lron 18 1 1 2 2 2 2 1281361478
Carmen 20 2 1 2 1 1 1 [28)36|78
4th of July 20 1 1 2 1 1 1 12713675
Tower 17 1 1 1 2 1 1 |24|36|87
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Non-Biological Factors
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Williams 13 2 2 2 2 1 1 |23|36164

Wagonhammer 14 1 NA NA NA | NA [ NA 1115|2658

Mainstem Salmon River -

North Fork to Pahsimeroi 14 0 NA 1 1 1 NA |17 3057

Lake 13 1 NA 2 0 NA 2 1118|3256

Wallace 11 1 1 1 17136 1{47

Margan 20 2 1 1 2 4 1 |28|36(78

Challis 19 1 2 2 0 2 1 |27]|36|75

Mainstem Salmon River -

Pahsimeroi to East Fork} 17 1 1 1 1 1 NA |22]3269

{12 Mile)

Garden 17 1 1 1 1 1 1 |23136}64

Bayhorse 14 2 1 2 1 2 1 |23[36|64

Mainstem Salmon River -

Pahsimeroi - East Fork| 15 0 NA 1 1 1 NA | 18] 3060

(exc. 12 Mile)

Yankee Fork-and

wributaries 18 1 NA NA NA | NA | NA [ 182475

Squaw 15 2 2 2 2 NA 2 [25]34774

Slate 20 1 1 1 26|36 |72

e Samor T [ o | 1 | 1 | o | o | 1| 1 [esfe]r

Thompson 16 1 2 1 1 2 2 |25(36/|69

Peach 1" 1 2 1 1 2 1 (1936153

French 11 1 1 1 1 1 1 {17 | 36|47
1

NA | NA |12 |26 |48

Kinnikinnik 11
‘Salmon(Yankee For

' Valley Creek, L
\L’:::y above Stanley o | 2 | Na | NA | NA | NA | NA |24|26|92
Elk 19 | 2 1 2 | 1 ] 1 |28|36|78
Big Casino 19 | 1 2 2 T I NA | 1 |26]34l78
Iron (Valley Creek) 15 | 1 1 1] 2 | 1 1233664
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Goat (Valley Creek) 16 1 1 1 1 2 1 [23]36 |64
1 1 1 1 20136 |56

Meadow
‘Headwaters
4th of July 21

NA [28}32 |88

2 2 1 2 | NA
Pole 18 2 2 2 2 NA | NA [26(3281
Beaver 16 i 2 1 2 2 |26)36|72
Champicn 18 1 2 1 1 2 1 (263672
Huckleberry Creek 18 1 2 1 1 NA [ NA [23]32]72
Main Saimon Riverabove | 47 | 5 1 1 111 | 2 |25i38]|69
Smiley 17 1 1 1 1 1 i 123|36164
Williams 16 1 1 1 1 1 1 23|36 |64
Gold 16 1 1 1 1 1 1 22|36 | 61
Boundary 13 1 1 1 1 NA 2 19|34 |56
Fisher 13 1 1 1 1 2 1 |20]36|56
o I‘;?(‘;e: Creek(above | 44 & 4 | 4 1 i | 1 | 1 [20]s8]s8
Pierce 20 2 NA NA NA | NA | NA |22 (2685
Hughes 18 1 NA NA 2 1 2 [25)32|78
Mainstern North Fork 18 1 0 1 1 1 NA [22]32]68
Dahlonega 19 1 0 2 0 0 1 [23(36 |64
Ditch 16 1 0 1 0 0 1 19136 |53
Hull 14 1 v 2 0] 0 1 18136 | 50
Kenney 20 2 2 2 2 2 2 |32)|36i89
Hayden {except Basin) 24 1 1 1 1 NA |29|34 (85
Mainstem Lemht- Hayden| 45 | 2 | 2 2 |1 | 1| 1 |27|34]|79
Bohannon 18 2 2 2 1 2 28[36 |78
Big Springs 18 2 1 1 2 2 2 (2836178
Mainstem Lemhi- Agency | - 2 > 2 1 1 1 l26lz4|78

Creek to Hayden Cr.
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Non-Bioltogical Factors
@ 8 =
8 1%8|s |g2,|E |8 |E S
2 | 5|85 (892|315 |8a 7
2= % |28 cEglge|g |83 218
ol 8 |e8e|e28|58|52|52|2|3|8
83| 8 |se2|z28|8s|22|8E (8 2|3
25| 8 |523|525|25158|28(5|%|2
2E| 588888253 |88|md|R|2|2
Big Timber 18 | 2 2 2 1 1 |27]36]|75
Patiee 16 | 2 2 1 2 2 |26|36|72
Agency 16 2 2 2 1 1 1 125)|36}69
Benedict Little Springs 16§ 2 NA NA | NA | NA | NA [18[26169
Big Eightmile 16 | 2 1 2 1 2 1 |25]36 |69
Eighteenmile 15 | 2 2 2 1 1 1 |24 36|67
Lembi Little Springs 14 | 2 2 2 1 2 1 |24|36|67
g%ﬁ:ﬁg C’—rzr;?‘ mouth| 44 | 4 2 2 1| 1 | NA|21]32]88
Canyon 14 2 1 1 2 0 2 1122|3661
Hawley 14 1 1 1 1 1 2 |[21136]|58
Mill 14 | 1 1 2 1 1 1 |21|36|58
Lee 15| 1 1 1 1 q 1 |21)36|58
Little Eightmile 120 1 1 2 1 1 2 |20|36|56
Texas 13 1 1 1 1 1 1 19 [ 36153
Wimpey 14 | 1 0 1 1 1 1 |19]36 |53
gf:ie'l‘(free" (Hayden ol o 1 11 1] 1 153842
Kirtley 0| 0 1 1 1 |15]36|42
Geertson 11 1 0 ¢ 0 1 14 136 |39
tLo"‘;:’E;E:r“f;ngm"M"”m | 2| 2 2 Lol 1] 2 |25|34|74
Big 17§ 1 2 2 1 1 2 {26|36|72
Middle Pahsimeroi
E_iﬂgpfgc’;:;ﬁéc’ McCoy | 47 | 2 2 2 o | 21| 1 |28]38}72
trib_utaries)
Falls 16 | 1 2 2 1 2 2 |25|36|72
Littie Morgan 15 1 1 1 1 2 2 12313664
Upper Pahsimeroi
O g | ™| 1| 2Lz 2 e
tributaries)
Patterson 15 | 1 1 1 0 1 1 |20]|36 |56
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Germania 23 1 1 1 2 NA 1 2034185
Herd 22 2 2 1 4 NA 2 |28(34|82
bpper EF -above West | 49 | 4 2 NA | NA L NA| 2 |24]30]80
Mainstem East Fork -

Herd Creek to Germainia 21 1 1 1 1 ! 1 2734179
West Pass 17 1 1 1 1 1 1 23|36 |64
Bowery 16 1 1 1 1 NA 1 12134862
Mainstem East Fork -

Mouth to Herd Creek 16 ! ! 1 1 ! NA | 213462
Big Boulder 17 0 1 1 1 0 2 t22)136|861
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APPENDIX A. Upper Salmon Basin Watershed Project (U SBWP) Technical Team

members and other technical experts involved with the development of SHIPUSS.

NAME (capacity) TITLE AFFILIATION

Dan Blake {review) Natural Resource Specialist | NOAA Fisheries

Arnie Brimmer (technical) Regional Anadromous IDFG/USBWP TT
Fishery Biologist

Janma Brimmer (editorial, Fish and Wildlife Biologist | USFWS/ USBWP TT

review, technical)

Roxanne Brown (Review) Senior Water Resource Idaho Department of Water
Agent Resources/ USBWP TT

Tom Curet (technical) Regional Fishery Manager _| IDFG/ USBWP TT

Kate Forster {technical) Fisheries Biologist BLM, Challis FO/ USBWP TT

Bart Gamett (technical) Fisheries Biologist {JSFS, SCNF, Lost River and
Challis RD
Dan Garcia (technical) Fisheries Biologist USFS, SCNF, North Fork RD

Tom Herron (review)

Water Quality Analyst

Idaho Department of Environmental
Quality/ USBWP TT

Ted Koch (review) Fish and Wildlife Biologist | USFWS

Andy Kohler (technical) Research Biclogist Shoshone-Bannock Tribes
Bob Loucks (review, Citizen USBWPTT

technical)

Jeff Lutch (review, Fisheries Biologist IDFG

technical} -

Mark Moutlton (technical) Fish and Water Program USFS, SNRA, Ketchum

Leader

Patrick Murphy (technical)

Regional Fishery Biologist

IDFG Screen Shop/ USBWP TT

Heather Ray (technical) Fisheries Biologist Shoshone-Bannock Tribes/ USBWP
1T

Chris Reighn {review) Fish and Wildlife Biologist | USFWS

Al Simpson (review) Biologist Bureau of Reclamation

Bruce Smith (review) Supervisory Fisheries USFS, SCNF

Biologist

Jude Trapani (technical, Fisheries Biologist BLM, Salmon FO/ USBWP TT
review)

Chuck Warren (technical, Fisheries Biologist IDFG Screen Shop

review)

ABBREVIATIONS USED:

BLM = Bureau of Land Management

FO =TField Office

IDFG = Idaho Department of Fish and Game

NOAA = National Oceanic and Atmospheric Administration

RD = Ranger District

SCNF = Salmon Challis National Forest
SNRA = Sawtooth National Recreation Area
USBWP TT = Upper Salmon Basin Watershed Project Tech Team

USFS = U.S. Forest Service

USEWS = U.8. Fish and Wildlife Service
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APPENDIX B. Streams for which no or insufficient data exists to warrant their current
inclusion in SHIPUSS. Federal and state land management agencies in the Upper Salmon

River Basin will attempt to survey as many of these streams as possible for prioritization in
SHIPUSS.

Salmon River (Middle Fork to North Fork)

Salmon River (North Fork to Pahsimeroi)

McKim Creek Cow Creek

Salmon River (Pahsimeroi to East Fork)

Ellis Creck Warm Springs Cr.

Salmon River (East Fork to Yankee Fork)

Holman Creek’ Burnt Creek Gardner Creek
Salmon River (Yankee Fork to Headwaters)

Rough Creek? Little Casino Cr. Hell Roaring Creek
North Fork

Lembhi River

Pratt Creek Haynes Creek McDevitt Cr.
Pahsimeroi River

East Fork Salmon River

Road Creek Pine Creek Little Boulder Cr Sheep Creck

! Holman Creek was electrofished in 2004 by USFS and cutthroat trout and rainbow trout are present. No habitat

surveys were conducted.
2 Rough Creck was electrofished in 2004 by USFS and cutthroat trout and brook trout are present. No habitat

surveys were conducted.

August 11, 2005 Page 30



THIS DOCUMENT IS INTENDED FOR USE BY THE UPPER SALMON BASIN
WATERSHED PROJECT AND LEMHI AND CUSTER SOIL AND WATER
CONSERVATION DISTRICTS
This version supersedes all previous versions

APPENDIX C. Perennial streams not included in this prioritization, and not scheduled for
additional surveys. These streams may either be too small to support significant numbers
of fish, or may have no problems that would be addressed by restoration activities targeted
by SHIPUSS. These streams may be included in the SHIPUSS prioritization in the future
if data shows their inclusion is warranted.

Salmon River (Middle Fork to North Fork)

Long Tom Creek Shell Creek Ebenezer Creek Cove Creek Line Creek
Dutch Oven Creek  Big Sheepeater Cr.  Little Sheepeater Cr. Liitle Spr ing Creek
Transfer Gul. Hale Guich Little Sage Creek Fan Gulch

Buster Gulch Camel Guilch Rose Gulch

Salmon River (North Fork to Pahsimeroi)

Fernster Creek Jesse Creek Turner Creek Pollard Can
Elf Creek Sevenmile Cr- Hotsprings Cr Henry Creek
Birch Creck Camp Creek Briney Creek Second Creek
Rattlesnake Cr Lost Creek Deer Creek Warm Spring
Cabin Creek Poison Creek Fzra Creek Allison Creek
Salmon River (Pahsimeroi to East Fork)

Birch Creek Rattlesnake Creek  Lyon Creck Sink Creek
Birch Creek

Salmon River (East Fork to Yankee Fork)

Spud Creek Potoman Creek Spring Creek Mill Creek
Beaver Creek Cold Creek Treon Creek Elk Creek
Salmon River (Yankee Fork to Headwaters)

Blind Creek Four Aces Cr. Nip and Tuck Cr. Cleveland Cr.
Mays Creek Warm Creek Lost Creek Taylor Creek
North Fork

Big Silver Lead Creek Little Silver Lead Cr. Dry Creek Trail Creek
Copper Creek Roske Creek Bills Canyon Little Hull Cr.
Carl Canyon Lick Creek Votler Creek Friedorf Creek
Johnson Gulch Hammerean Creek  Quartz Creek Deep Creek
Elk Creek Trapper Gulch Vine Creek State Creek
Moose Creek West Fork North Fork

Lembi River

Withington Creek Sandy Creek Yearian Creek Reese Creek

Peterson Creek
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East Fork Salmon River

Spar Canyon McDonald Creek Fox Creek Marco Creek
Big Lake Creek Bluett Creek Baker Creek Wickiup Cr.
Deer Creek

Pahsimeroi River

Lawson Creek Trail Creek
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APPENDIX D. Perennial streams that have beer removed from the prioritization either
because all conservation activities have been accomplished, or no projects remain that fall
within the scope of SHIPUSS. Streams that scored at least 95% overall have been included
here. The rankings bave been included here in parentheses (biological factors/total score).

Salmon River (Middle Fork to North Fork)
Salmon River (North Fork to Pahsimeroi)
Salmon River (Pahsimeroi to East Fork)

Salmon River (East Fork to Yankee Fork)
Warm Springs Creek (100/100)

Salmon River (Yankee Fork to Headwaters)

Basin Creek (96/96) score reduced because this is a small tibutary

Redfish Lake Creek (96/96) score reduced because the weit serves as a partial barrier
Alturas Lake Creek (96/96) score reduced due to habitat degradation from a road blowout,
Restoration efforts on Alturas Lake Creek by the USFS are ongoing.

North Fork

Twin Creek (100/100)

Sheep Creek (100/100)

Lembhi River

East Fork Salmon River

Pahsimeroi River
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APPENDIX E. Persons to contact for additional information on SHIPUSS.

For general information on the history, development, or process, contact:

Janna Brimmer

Fish and Wildlife Biologist
US Fish and Wildlife Service
1206 South Challis Street
Salmon, Idaho 83467
(208)756-5190

Janna_ Brimmer@fws.gov

For specific information on Fisheries survey methods or data, contact

Tom Curet

Regional Fishery Manager

Idaho Department of Fish and Game
P.O.Box 1336

Salmon, Idaho 83467
(208)756-2271
teuret@idfg.idaho.gov

Paddy Murphy

Regional Fishery Biologist

Idaho Department of Fish and Game
P.O.Box 1336

Salmon, Idatlo 83467
(208)756-6022
pmutphy@idfg.idaho.gov
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U.S. Fish and Wildiife Setv., Interior

ASH MEADOWS NAUCORID (Ambrysus
amargaosus)

Nevada, Nye County Point of Rocks
Springs and thelr immediate outflows in
SEY: gec. 7, T18S, R51E.

Known piimary constituent elements in-
clude flowing waim water over rock and
gravel substrate

NOTE: Map follows:

[42 FR 47840, Sept 22 1977]

§17 .95, Note

EDITORIAL NOTE: For FEDERAL REGISTER. ¢i-
tations affecting §17.95(c) to End, see the
List of CFR. Sections Affected which appears
in the Finding Aids section of the printed
volume and on GPO Access

EFFECIIVE DATIE NoT=: At 7¢ FR 56265,
Sept. 26, 2005, §1795 was amended in para-
graph (e) by revising the entry for Bull Trout
(Salvelinus confluentys), effective ODct. 28
2005 For the convenience of the user, the re-
vised text is set forth as follows:

§17.95 Critical habitat—fish and wildlife.

* * * * %
{e) Fishes
*” * * & *

BULI TROUI (Salvelinus confluentus)

(1) Locations of the designated critical habi-
tat Critical habitat is designated in the fol-
lowing States and counties on the maps and
as described below:

State Counties
i} ldaho .. Adams. Benewah, Bonner, Boundary, Kootenai Nez Perce, Shoshona, Washington
{i) Montana Deer Ledge, Flathead Glacier Granite Lake Lewis and Clark Lincoln Mineral Missoule Powell
Ravalli, Sanders
{iiit Oregon Baker, Deschutes Grant, Harney Hood River Jefferson Kiamath Lake Lane Sherman Umatilla

Unicn, Wallowa, Wasco
{iv} Washington

Asofin, Benton, Clallam, Clark, Columbia Cowlitz, Gartield, Grays Harbor, Island, Jafferson, King
Kittitas, Klickitat Mason, Pend Creills, Pierce Skagit Skamania Snohomish, Stevens Thurston
Walla Waila, Whatcom, Whitman, Yakima.

(2} Topographic features included in the crit-
ical habitat designation. Critical habitat in-
cludes the stream channels within the des-
ignated stream reaches and inshore extent of
ctitical habitat for marine nearshore areas
(the mean high high-water (MHHW) Iine), in-
cluding tidally influenced freshwater heads
of estuaries indicated or the maps below

(i) Critical habitat includes the stream
channels within the designated stream
reaches, and includes & lateral extent as de-
fined by the ordinary high-water line In
areas where crdinary high-water line has not
been defined, the lateral sxtent will be de-
fined by the bankfull elevation. Bankfull ele-
Vation is the level at which water begins to
leave the channel and move into the flood-
Plain and is reached at a discharge that gen-
erally hag a recurrence interval of 1 to 2
Years on the annual flood series Critical
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habitat includes the stream chanrels within
the designated stream reaches, and includes
a lateral extent from the bankfull elevation
on one bank to the bankfull elevation on the
opposite bank Bankfull elevation is the
level at which water hegins to leave the
channel and move into the floodplain and is
reached at a discharge that generally has a
recurrence interval of 1 to 2 years on the an-
nual flood series If bankfnll elevation is not
evident on either bank, the ordinary high-
water line must be used to defermine the lat-
eral extent of critical habitat The lateral
extent of designated lakes is defined by the
perimeter of the water body zs mapped on
standard 1:24,000 scale topegraphic maps

(ii) Critical habitat includes the inshore
extent of critical habitat for marine near-
shore areas (the MHHW line), including
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tidally influenced freshwater heads of sstu-
aries. This refers to the average of all the
highet high-water heights of the two daily
tidal levels. Adjacent shoreline riparian
areas, biuffs, and uplands are not designated
as critical habitat. However, it should be rac-
ognized that the guality of marine habitat
along shorelines is intrinsically related te
the character of these adjacent features, and
human activities that occur outside of the
MEHW line can have major effects on phys-
ical and biological features of the marine sn-
vircnment. The offshore extent of critical
nabitat for marine nearshore areas is based
on the extent of the photic zone, which is the
layer of wabter in which ocrganisms are ex-
pesed to light. Critical habitat extends off-
shore to the depth of 33 £t (10 m) relative to
the mean low low-water line (MLLW) (aver-
age of all the lower low-water heights of the
two daily tidal levels). This equates to the
average depth of the photic zone and is con-
sistent with the offshore extent of the near-
shore habitat identified under the “Notice ol
Change to the Nation's Tidal Datums With
the Adoption of a New National Tidal Datum
Epoch Period of 1083 Through 2001 This
area between MHHW and minus 10 MLLW is
considered the habitat most consistently
unsed by bull trout in mar ine waters hased on
known use, forage fish availability, and on-
going migration studies, and captures geo-
logical and ecological processes impor tant to
maintaining these habitats. This area con-
tains esssntial foraging habitat and migra-
tion corridors such as estuaries, bays inlets
shallow subtidal areas, and inter tidal flats

(8) Primary constituent elements needed for
bull trout survival Within the designated
critical habitat areas, the primary con-
stitnent elements (PCEs) fo1 pbull trout are
those habitat components that are essential
for the primary biclogical needs of foraging
reproducing, rearing of young, dispersal, ge-
netic exchange, or sheltering Note that only
the PCEs described in paragraphs (e)3)(1)
(vi), (vii), and (viii) apply to marine near-
shore waters identified as critical habitat
The PCEs are as foilows:

(i) Water temperatures that support bull
trout uge. Bull trout have been documented
in streams with temperatures from 32 to T2
°F (0 to 22 °C) but are found more frequently
in temperatures ranging from 36 to 59 °F (@
to 15 °C). These temperature ranges may
vyary depending on bull trout lifs-history
stage and form, geography. elevation, diur-
nal and seasonal variation, shade such as
that provided by riparian nabitat, and Ilccal
groundwater influence. Stream reaches with
temperatures that preclude bull trout use
are specifically excluded from designation;

(ii} Complex stream channels with features
such as woody debris, side channels, pools,
and undercut banks to provide a variety of
depths velocities and instream structures;

572

50 CFR Ch, 1 (10-1-05 Edition)

(iii) Substrates of sufficlent amount, sige
and composition to ensure success of egg and
embryc ocverwinter survival, fry emergence
and young-of-the-year and juvenile survival
Thig should include a minimal amount of
fine substrate less than 035 inch (0 63 centi.
meter) in diameter.

(iv) A natural hydrogt aph, including pealk,
high, low, and bagse ilows within historic
ranges or, if regalated, currently operate
under a biclogical opinion that addresses
bull trout, or a hydrograph that dem-
onstrates the ability to suppert bull trout
populations by minimizing daily and day-to-
day fluctuations and minimizing departures
from the natural cycle of flow levels cor-
responding with seasonal variation: This rule
finds that reservoirs currently operating
under -a biolegical opinion that addresses
bull trout provides management for PCHs as
currently operated;

{(v) Springs. seeps, &I cundwater sources,
and subsurface water tc contribute to watexr
guality and guantity as a cold water source;

(vi) MMigratory corridors withk minimal
physical, biological. or water guality impedi-
ments between spawning rearing. overwin-
tering, and foraging habitats, inciuding
intermittent or seasonal barriers induced by
high water temperatures or low flows;

(vii) An abundant food base including ter-
yestrial organisms of riparian origin, aguatic
magcroinvertebrates, and forage fizh; and

(viii) Permanent water of sufficient gquan-
tity and guality such that normal reproduc-
tion growth, and survival are not inhibited

(4y Ezclusions from the critical habitat des-
ignation. Certain geographic areas ale Bx-
cluded from the critical habitat designation
as deseribed below in this paragraph (4).

L) 35)(4) and Ezclusions wunder section
4(b)(2) of the Act. (Ay Hobital conservation
plans. We are exoluding from the gritical
habitat designation any non-Federal lands
cavered by an incidental take per mit for bull
trout issued under section 10(2){1)(B) of the
Act on or before September 28, 2005, as long
as such permit, or a conservation easement
providing comparable congervation benefits.
remains legaily opelative on such Iands.
These excluded areas are covered by habitat
conservation plans (HCPs) They inciude
1ands and waters coversd by the Waghington
Department of Nafural Resources HCFP, the
Plum Creek Native Fish HCP/Stimson Lam-
ber Company HCP, the Tacoma Water Green
River HCP, the Green Diamond Resources
Company HCP, and the City of Seattle Cedar
River Watershed HCP.

(B) Tribal lands. The following tribal lands
contain stream segments oOr marine near-
shore habitat areas that have been excluded
from designated critical habitat pursuant to
section 4(bX2) of the Act: Tripal lands of the
Blackfeet Naticn, Swinomish Tribe
Quinault Indian Nation, Muckleshoot Tribe
Jamestown SKlallam Tribe, Hoh Tribe,
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skokomish, =znd Confederated Tiibes of

Wwam Springs Reservation of Oregon.

(C) Federal lands. The following Federal
lands contain stream segments o1 marine
nearshore habitat areas that have been ex-
rinded from designated critical habitat pur-
suant to- section 4(a)3) of the Act: Lands
within the Wisqually National Wildlife Ref-
uge; the Washington State Forest Practices
Rules and Forest Practices Regulations for
Bull Trout; the Lewis Hydroelectric Project
Conservation Easements; the Snake River
Bagin Adjudication; the Northwest Forest
Plan Agquatic Conservation Strategy, the In-
terim Strategy for Managing Anadromous-
Fish-Producing Watersheds; the Federal Co-
lumbia River Power System; the Clark Fork
River from Misscula to Butte, MT; the Mid-
dle Fork of the Boise River; the Interior Co-
lumbia  Basin Ecosystem Management
Preject; the Southeast Oregon Resource
Management Plan; the Southwest Idaho
Land and Resource Management Plan; and
waters impounded behind dams whose pri-
mary purpose is for flood control or water
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supply for human consumption (reserveirs
and pools)

(ii) Non-Inclusions under section 4(a}(3) of
the Act. {A) Military londs. The following
military lands contain stream segments or
marine nearshore habitat areas that have
been excluded from designated critical habi-
tat pursuant to secticn 4(a)3) of the Act:
Bayview Acoustic Research Detachment,
Naval Surface Warfare Center ID; Naval
Radic Station Jim Creek, WA; Naval Sta-
tion, Everett, WA, Naval Air BStation,
Whidbey Isiand, WA; the Naval Under Sea
Warfare Center Division, Newport. WA
(Dabeb Bay and Crescent Harbor) Ksyport
facilities and Foit Lewis WA

(Bj [Reserved]

(6) The designated critical habitat units for
bull trout are set forth in the text and de-
picted on the maps below

(6) An index map of designated ciitical
habitat for the Klamath River Columbia
River Olympic Peninsula Puget S8ound, and
Saint Mary-Belly bull trout pepulations fol-
lows:
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Critical Habitat Units

Critical Habitat for Bull Trout (Salvelinus confluentus}

AYJJ 5
Unit13
s

IDAHC

1 - Klamath River Basin

2 - Clark Fark River Basin

3 - Kootenai River Basin

4 - Willamette River Basin

§ - Huod River Basin

4§ - Deschutes River Basin

7 - Odefl Lake

8 - John Day River Basin

4 - Umatilla-Walla Walla River Basins
10 - Grande Ronde River Basin

11 - Imnaha-Snake River Basing
12 - Hells Canyon Complex

13 - Maiheur River Basin

14 - Cogur d'Alene Lake Basin

15 - Clearwater River Basin

18 - Safmonr River Basin

17 - Southwast Idaho River Basins
18 - Little Lost River Basin

19 - Lowsar Columbia River Basin
20 - Middle Columbia River Basin
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28 - Puget Sound
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(T Unit 1: Klamath River Basin
(i) Critical habitat is designated on the
water bodies listed in the following table:
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3p°15’ N and 28°00° N from the coast ount
5 nautical miles (Figure 8 to part 226).

[5¢ FR 28805, June 3. 19004 Redesignated and
amended at 64 FR 14067, Mar. 23, 1899; 68 FR
17562, Apr 10, 2003; 70 FR 1832 Jan 11 2005]

§226.204 Critical habitat for Sac-
ramento winter-run chinook salm-
on.

The following waterways, bostom and
water of the waterways and adjacent
riparian zones: The Sacramento River
from Keswick Dam, Shasta County
(River Mile 302) to Chipps Island (River
Mile 0) at the westward margin of the
Sacramento-San Joaquin Delta, all wa-
ters from Chipps Island westward to
Cargquinez Btidge, including Honker
Bay, Grizzly Bay, Sulsun Bay, and
Carquinez Strait, all waters of San
Pablo Bay westward of the Carquinesz
Rridge, and all waters of San Francisco
Bay (north of the San Francisco/Oak-
Jand Bay Bridge) from San Pablo Bay
to the Golden Gate Bridge

{58 FR 33218, June 16, 1993. Redesignated and
amended at 64 FR 14067 Mar 23.1999]

§226.205 Critical habitat for Smnake
River sockeye salmon, Snake River
fall chinook salmon, and Snake
River spring/summer chinook salm-
on.

The following areas consisting of the
water, waterway botbom, and adjacent
riparian zone of gpecified lakes and
river reaches in hydrologic units pres-
ently or historically accessible to ligt-
ed Snake River salmon {except reaches
above impassable natural falls, and
Dworshak and Hells Canyon Dams)
Adjacent riparian zones are defined as
those areas within a horizontal dis-
tance of 300 feet (91 4 m) from the nor-
mal line of high water of a stream
channel (600 feet or 182 8 m, when both
gides of the stream channel are in-
cluded) or from the shoreline of a
standing body of water. The complete
text delineating critical habitatb for
each species follows. Hyd: olegic units
(table 3) are those defined by the De-
partment of the Interior (DOD, U.8.
Geological Survey (USGS) publication,
“Hydrologic Unit Maps, United States
Geological Survey Water Supply Paper
2964, 1987, and the following DOIT,
TUSGES, 1:500,000 scale hydrologic unit
map: State of Oregon, 1974; State of
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Washington, 1974; State of Idaho, 1974
which are incorporated by reference
This incorporation by refelence was ap-
proved by the Director of the Federa]
Register in accordance with & UR ¢
552(a) and 1 CFR part 51, Copies of the
2GS publication and maps may be ob-
tained from the USGS, Map Sales, Box
25286, Denver, CO 80225, Copies may be
inspected at NMFS, Endangered Spe-
cies Branch, Environmental and Tech-
nical Services Divigion, 91 NE. l1lth
Avenue, room 620, Portiand, OR 97232
NMPS, Office of Protected Resources
1335 Bast-West Highway, Silver Spring,
MD 20010, o1 at the National Archives
and Records Administration (NARA).
Tor information on the availability of
this material at NARA, call 202-741-
6030, or go to: AilpAwww archives gov/
federal _register/
code_of_federalﬂregulations/
ibr__locations himl.

(a) Snake River Sockeye Salmon
(Oncorhynchus nerka) The Columbia
River from a straight line connecting
the west end of the Clatsop jetty {south
jetty, Oregon gide) and the west end of
the Peacock jetty (noith jetty, Wagh-
ington side) and including all Columbia
River estuarine areas and river reaches
upstream to the confluence of the Co-
lambia and Snake Rivers: all Snake
River reaches from the confluence of
the Columbia River upstream to the
confluence of the Balmon River; all
galmon River reaches from the con-
fluence of the Snake River upstream to
Alturas Lake Creek; Stanley, Redfish,
Yellow Belly, Pettit, and Alturas
Takes (including their inlet and outlet
creeks); Alturas Lake Creek, and that
portion of Valley Creek between Stan-
ley Lake Creek and the Salmon River.
Critical habitat is comprised of all
river lakes and reaches presently of
historically accessible (except reaches
above impassable natural jalls, and
Pworshak and Hells Canyon Dams)
Snake River sockeye salmon in the fol-
lowing hydrologic units: Lowel Salm-
on, Lower Snake, Lower Snake-Asgotin
Lower Snake-Tucannon, Middle Salm-
on-Chamberlain, Middle Salmon-Pan-
ther, and Uppet Salmon. Critical habi-
tat borders on or passes through the
following counties in Oregon: Clatsop
Columbia, @Gillium, Hood River, Mor-
row, Multngmak, Sherman Umatilla
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Wallowa, Wasco; the following counties
in Washington: Asotin, Benton, Clark,
Columbia, Cowlitz, Franklin, Garfield,
Klickitat, Pacific, Skamania,
Wahkiakum, Walla, Whitman; and the
following counties in Tdaho: Blaine,
Custer, Idaho, Lemhi, Lewis, Nez
Perce.

(b) Snake River Spring/Summer Chincok
Salmon {Oncorhynchus tshawytscha). Ge-
ographic Boundaries. Critical habitat
is designated to include the Columbia
River from a straight line connecting
the west end of the Clatsop jetty (south
jetty, Oregon side) and the west end of
the Peacock jetty (north jetty, Wash-
ington side) and including all Columbia
River estuatine areas and 1iver reaches
proceeding upstream to the confluence
of the Columbia and Snake Rivers; all
Snake River reaches from the con-
fluence of the Columbia River up-
stream to Hells Canyon Dam: Critical
nhabitat also includes river reaches
presently or historically accessible {ex-
cept reaches above impassable natural
falls (inciuding Napias Creek Falls) and
Dworshak and Hells Canyon Dams) to
Snake River spring/summer chinook
salmon in the following hydrologic
units: Hells Canyon, Imnaha, Lemhi,
Littie Salmon, Lower Grande Ronde,
Lower Middle ¥ork Salmon, Lower
S8almon, Lower Snake-Asotin, Lower
Snake-Tucannon, Middle Salmon-
Chamberiain, Middle Salmon-Panther,
Pahsimeroi, Scuth Foik Salmon, Upper
Middle Fork Salmon, Upper Grande
Ronde, Upper Salmon, Wallowa Crit-
ical habitat borders on 0I DPasses
through the following counties in Or-
egon: Baker, Clatsop, Columbia,
Gillium, Hood River, Morrow, Mult-
nomah, Sherman, Urmnatilla, Union,
Wallowa, Wasce; the following counties
in Washington: Asotin, Benton, Clark,
Columbia, Cowlitz, Franklin, Garfield,
Klickitat, Pacific, Skamania,
Wahkiakum, Walla, Whitman; and the
following counties in Idaho: Adams,
Blaine, Custer, Idaho, Lemhi, Lewis,
Nez Perce, Valley. )

(c) Snake River Fall Chinook Salmon
(Oncorhynchus tshawytscha) The Co-
lumbia River from a straight line con-
necting the west end of the Clatsop
jetty (south jetty, Oregon side) and the
west end of the Peacock jetty (north
ietty, Washington side) and including
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all Columbia River estuazine areas and

river reaches proceeding upstream to

the confluence of the Columbia and

Snake Rivers; the Snake River, all

river reaches from the confluence of

the Columbia River, upstream to Hells -
Canyon Dam; the Palouse River from

its confluence with the Snake River

upstream to Palouse Falls; the Cleal-

water River from its confluence with

the Snake River upstream to its con-

fluence with Lolo Creek; the North

Fork Cleaxwater River from its con-

finence with the Clearwater River up-

streamn to Dworshak Dam. Critical

habitat also includes river reaches
presently ot historically accessible (ex-
cept reaches above impassable natural
falls, and Dworshak and Hells Canyon
Dams) to Snake River fall chinook
salmon in the following hydrologic
units;« Clearwater, Hells. Canyon,
Imnaha, Lower Giande Ronde, Lower

Notth Fork Clearwater, Lower Salmon,
Lower Snake, Lower Snake-Asotin,
Lower Snake-Tucannon, and Palouse

Critical habitat borders on ©I passes
through the foliowing countfies in Ot-
egon: Baker, Clatsop, Columbiz,
Gillium, Hood River, Morrow, Mult-
nomah, Sherman, Umatilla, Wallowa,
Wasco; the following counties in Wash-
ington: Adams, Asotin, Benton, Clark,
Coiumbia, Cowlitz, Franklin, Garfield,
Klickitat, Lincoln, Pacific, S8kamania,
Spokane, Wahkiakum, Walla, Whit-
man; and the following counties in
Tdano: Adams Benewal, Clearwater,
Idaho, Latah, Lewis, Nez Perce, Sho-
shone, Valley.

{58 FR 68551, Dec, 28 1993 as amended at 63
¥R 1393, Jan 9, 1998 Redesignated and
amended at 64 FR 14067, Mar. 23, 1999; 84 FR
57403, Oct 25. 1999; 69 FR 18803 Apr 9, 2004]

§226.206 [Reserved]

§226.207 Critical habitat for

leatherback turtle.

LEATHERBACK SEA TURTLE
(DERMOCHELYS CORIACEA}

The waters adjacent to Sandy Polnt,
8t Croix, U 8. Virgin Islands, up to
and inclusive of the waters from the
hundred fathom curve shorewazd to the
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L {q) Snake River Basin Steelhead
{Oncmhynchus mykiss). Critical habitat
Is designated to include the areas de-
fined in the following subbasins:
{1} Hells Canyon Subbasin 17060101—
(1) Snake River/Granite Creek Watershed

383

1766010101 Ontles(s) = Snake River (Lat
45 467, Long —116 554) upstream to end-
point(s) in: Battle Creek (45307,
-116.697); Bernard Creek (45.387,
—118.569); Brush Creek (45.275, —116.657);
Bull Creek (45329, -116.673); Deep Creek




§226.212

(11) Lemhi Subbasin  17060204—()
Lemhi River/Bohannomn Creek Watershed
1706020401 Outlet(s) = Lemhi River (Lat
45 188, Long -113 889) upstream to end-
point(s) in: Bohannoh Creek (45.189,
2113 692); Lemhi River (45.098, —113.720).

(ii) Lemhi River/Whimpey Creek Water-
shed 1706020402, Outlet(s) = Lemhi River
dat 45098, Long —-118.720) upstream to

endpoint(s) in: Lemhi River (45032,
113 662); Wimpey  Creek (45131,
113 678); Wisthington Creek (45 058,
-113.750).

(iii) Lemhi River/Kenney Creek Water-
shed 1706020403 Outlet(s) = Lemhi Rivet
(Lat 45.032, Long -113.662) upstream to
endpoint(s) in: Kenney Creek (45.087,
~113 551); Lemhi River (44940, —113.639)

(iv) Lemhi River/McDevitt Creek Water-
shed 1706020405 Outlet(s) = Lemhi River
(Lat 44940, Long ~113.639) upstream to
endpoint(z) in: Lembi River (44 870,
-113.626)

(v) Lemhi River/Yearian Creek Water-
shed 1706020406 Outlet{g) = Lemhi River
(Lat 44 867, Long -113.626) upstream to
endpoint(s) in: Lemhi River (44778,
-113.535)

(vi) Peterson Creek Watershed
1706620407, Outlet(s) = Lemhi River (Lat
44 778, Long -113 535) upstream to end-
point(s) in: Lemhi River (44739,
-113.459).

(vii) Big Eight Mile Creek Waotershed
1706020468, Outlet(s) = Lemhi Rivet (Lat
44,739, Tong —113.459) upsiream to end-

point(s) in: Lemhi River (44692,
—113.368).
(viit) Canyon Creek Watershed

1766020409 Outlet(s) = Lemhi River (Lat
44 92, Long 113 366) upstream to end-
point(s) in: Lemni River (44683,
—113 3565)

(ix) Texas Creek Watershed 1706020412
Outlet(s) = Texas Creek (Lat 446822,
Long -113.35645) npstream to endpoint(s)
in: Purceil Creek (445726, —113 3459),
Texas Creek (445348, -113 3018).

(x) Hayden Creek Watershed 1706020414
Outlet(s) = Hayden Cieek (Lat 44.870,
Long -113.626) upstream to endpoint(s)
in: Bear Valley Oreek (44 796, -113.760);
Fast Fork Hayden Creek (44 708,
-113 661%; Hayden Creek (44 726
—113 769); Kadletz Creek (44 761,
_113.767); West Fork Haydern Creek
(44.706, —113 768); Wright Creek (44 759,
~113 794)

392

50 CFR Ch. Il (10-1-05 Edition)

(12) Upper Middie Fork Salmon
Subbasin 17080205—1) Lower Loon Creek
Watershed 1706020501, Outlet(s) = Loon
Creek (Lat 44.808, Long -114.811) up-
stream to endpoint(g) in: Cabin Creek
(44742, -114708); Loon Creek {44 559,
-114.849).

(i) Warm Springs Watershed
1706020502, Outlet(s) = Warm Spring
Creek (Lat 44653, Long -114 736) wup-
stream to endpoint(s) in: Trapper
Creek (44.504, —114.617); Warm Spring
Creek (44.609, -114.481).

(iily Upper Loon Creek Watershed
1706020503 Qutlet(s) = Loon Creek (Lag
44 552, Long -114.849) upsiream to end-
point(s) in: Cottonwood Creek (44593,
~114.679); East Fork Mayfield Creek
(44 494, -114.700); Loon Creek (44469,

-114923);  Pioneer  Cresk (44468,
_114.873); South Fork Cottenwood
Creek (44.563, —114.780); Trail Creek

(44 506, -114.859); West Fork Mayfield
Creek (44.473, -114 730}

(iv) Little Loon Creek Watershed
1706020504, Outlet(s) = Little Loon
Creek (Lat 44.731, Long -114.940) up-
stream to endpoint(s) in: Little Loon
Creek (44 615, ~114.963).

(v) Rapid River Watershed 1706020505
Outlet(sy = Rapid River (L.at 44 680,
Long -115.162) upstream to endpoint({s)
in: Float Creek (44.546, -115.148); North
Tork Sheep Creek (44.656, -114 897);
Rapid River (44.551, —115.007); South
Fork Sheep Creek (44628, -114 988);
Vanity Creek (44.500, -115 072)

(vi) Marsh Creek Watershed 1706020506
Outlet(s) = Marsh Creek (Lat 44 448,
TLong -115 230) upstream to endpoint(s}
in: Asher Creek (44.374, -115,126); Ban-
ner Creek (44,291, -115 187); Bear Creek
(44 400, —115098); Beaver Creek (44.494,
—114 984); Camp Creek (44,384, -115 144);
Cape Horn Creek (44 333, -115.287);
Enapp Creek (44 424, —114,915); Marsh
Creck (44.326, -115.091); Swamp Creek
(44 300, -115.178); Winnemucca Creek
(44,479, -114.972).

(vii) Middle Fork Salmon River/Soldier
Creel Watershed 1706020507. Outlet(s) =
Middle Fork Salmon River (Lat 44 680,
Long ~115.152) upstream to endpoini(s)
in: Boundary Creek (44.507, -115.328);
Dagger Creek (44 498, -115 307),; Flkhorn
Ciesk (44.582, -115.369); CGreyhound
Creek (44.826, -115.158); Middle Fork
Salmon River (44 449, -115 230); Soldier
Creek (44 528, ~115 201)

17
C1
B
4

1
Cc
(4

]
_1
@
-1
14
Pt
Ot
(4
(4
(%
(#

17
(Li
gh
¥
-1
1
(&

Ot
Le
in
I
Cr

O
T
in
di
RiE
17
¢
en
(44
-1

1

M
led
44
po
-11
(44




0-1-G5 Edifion)

1ER SUBBASIN

————m——am

oW

4530 —|

MONTANA

450N —

Y

113 3n0

of Datail

Nafional Marine Fisheries Service/NOAA, Commerce

§226212

LEMHI SUBBASIN

Final Gritical Habitat for the
Snake River Basin Steelhead ESU 17060204
F ﬂl"lll'ﬂ'w : 113“!30"1\‘
N
AT -~
- 450N
MONTANA
IDAHO
ad 300
- as 300
1] E] 10
] 5
11470 113 300 H3Trw
1 1 L
Legend Area of Detail
@ Cities I Towns
State Boundary WASHINGTOR
= Critical Hahitat
1> Subbasin Boundary oREGON j
B IGAHO
- Watershed Boundaries .
01 - 14 = Watershed code - last 2 digits of 17060204xx

415




HOLD.

KENT W FOSI1ER
ROBERT E FARNAM
WILLIAM D FALER
CHARLES A. HOMER
GARY L. MEIKLE-
DONALD L. HARRIS
DALE W. 5TORER
MARIE T. TYLER
FREDERICK J HAHN IH
KARL R DECKER
SHAN B PERRY
DeANNE CASPERSON*
AMELIA A SHEETS
JAN N, ALLRED**
ROBERT E HARRIS
DEBORAHS. O MALLEY

*Also Licensed in Missouri & Kansas
**Also Licensed in Utah & Colorado

Ave , Ste 1E
Falls, ID 83402

Law Offices .
i, KIDWELL, HAHN & CRAPO, .L.L.C.

1000 RIVERWALK DRIVE, SUITE 200 .
F.O BOX 50130 RECE]

TDAHO FALLS IDAHO 83405
1AMl & p mane
JAN 75 7557

IELEPHONE {208} 523-0620 QFFICE OF THE
FACSIMILE (208) 523-9518 ATTORNEY GENERAL
EMAIl KFOSTER@HIOLDENLEGAL.COM

<<
m

o

January 24, 2007

Arfhr W. Holden
(1877-1967}
Robert B Holden
(1911-1971)
Tetry L. Crapo
(1939-1982)
William S, Holden
{1907-1988)

Of Counsel
Fred J Hahn

Re:  Deposition of F. James Whittaker

Dear Ladies & Gentlemen:

Fnclosed is the original verification page for the F James Whittaker deposition  [f you
have any questions, please feel free to contact this office at your conventence.

Yours very truly,

S

Kent W. Foster

Enclosure

c: Idaho Department of Water Resources
Bureau of Land Management
Ellsworth Angus Ranch

Lembhi [rrigation District

Idaho Dept of Fish & Game

v David ] Barber

G\WPDAT AKWF\13836 Whittaker James\T&T Reporting Itr 012407 wpd:cdv




VERIFICATION

—— S
STATE OF _4£ F.59¢C )
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I, F. JAMES WHITTAKER, say that I am the witness
referred to in the foregoing deposition, taken on
January 5, 2007, consisting of pages numbered 1 to
111; that I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or with corrections, if any, as noted.
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POSITION OF F.JAMES WHITTAR

____ SHEET 1 PAGE 1

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF IHE

STAIE OF IDAHC

WIINESS: F.

<~ 1/5/07

PAGE 3

I N D E X

EXAMINAI ION

JAMES WHTITAKER

E
EXAMINATION BY MR. BARBER. .. ... .... . ek e e PAG4
IN TBE MRIIER OF APPLICATICN FOR }
PERMIT NO. 74-15613 IN THE NAME } & . 110
. Al W ien. AN e e e e e e
OF F. JANES OR FAUIA J. WHITTAKER | e S R antificate
EXHIBITS
NO . DESCRIPIION FPAGE
DEPOSITION OF F. JAMES WHIIIAKER . c f Permit 11
1 A ication for B
January 5, 2007, 1:31 p.m 2 Ogghophoﬁo guad with the legal descrlptlon place 17
f . .
Idaho Falls, Idaho 3 3ra§§§ei ggnWater nght, Iransfer No 4071 .. 25
4 Map showing Big Iimber Creek and the confluence
of Iittle Timber Creek. Ce ... 39
5 Copies of three photographs taken by Mr
Whittaker of the culvert under Cocleman Read, the
Clark Ditch head gate, and the Alan Purcell
Fe = - 1 N 51
[ Surface Management Status Map BLM =diticn 2002
1 to 100,000 scale......... . , 55
? Water Appllcatlon 74-15613. e e BT
8 Soil Survey of Custer- Iemhl Azea, Idaho e e aiwn. B2
) Soil Survey of Custer-Lemhi Area, Idaho......... . B2
10 orthophoto guad with a red area shown as the
permissible place of use for this water right... .. 109
Iina DuBose Gibson, RPR, CSR
— PAGE 2 __ PAGE 4
DEFOSIIION OF . TAMES WHITIRRER 1 (The deposition proceeded at 1:31 pm as fo!lows)
BE I1 REMEMBERED that the deposétionhof F. JAMES 2
WHIXIIAKER w. tak by th t t Stat £
Idaho Departa:rsneni gg F)i'.sh gnZtGngnZE}a{t :ﬁe o%fic: gfo 3 F JAMES WHEﬂAKER,
Holden, Kidwell, Hahn & C -, ted 1600 . .
Riverwaln, Tdsne Falls Idane, before Iine DuBose 4 produced as a witness af the instance of the State of
Gib ., C t R t d Not Public, i d f . . .
the State OF Idsho. on January 5. 2007, commencing at 5 daho Department of Fish and Game, having been first
the h £ 1:31 M., i th bove-entitled tt . . A
g e e Pty S Rhe aboverentiiied maTTer 6 duly sworn, was examined and tesfified as follows:
7
APPEARANTCES
8 EXAMINATION
For the Apg(]iig;:‘t:KIDWELL HAHN & CRAPC F.I1.1.C g BY MR BARBER.
BY: TKent W. foster o 10 Q. Good afterncon, Mr. Whittaker. My name
iverwa rive, ulite . -
P.0. Box 50130 11 is David Barber. I'm a Deputy Attoney General
anc a r . - M
(208) 5230620 12 representing the Idaho Department of Fish and Game in
. Com .
13 this matter. Could you please state your name and
for the Depaztment of Fish snd Gama: 14 speil your last for the record?
?‘és:) wgi‘éigegéefiiﬁersmeh R 207 15 A My name is James Whiﬁaker’
. ouse oom
géqéeBmI(daeggzossmo 0016 16 W-HET-T-AKER.
tie -
208) 334-4141 i ?
(209) 3344141 ho o 17 Q. And are you feeling well today?
18 A lam.
Also Present: = 19 Q. Great Do you have any ailment or other
Jert Iuteh 20 condition that would affect your ability to answer my
Roger Warner 21 questions completely and truthfully today?
22 A No.
23 Q. Have you taken any medicine or other
24 substance that could affect your ability to answer my
25 questions completely or truthfully today?

T&T Reporting
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SHEET 2 PAGE 5

A No

Q. Okay. | have some instructions for you.
The purpose of this deposition is not to trick you in
any manner. | simply want to create a record of your
most complete and truthful answer to my questions.
Therefore, if you do not understand a question,
please tell me, and | will try to rephrase the
question, The deposition is not infendedto be a
marathon. If you need a break, please tell me, and
Il try to accommodate you. Finally, the court
reporter is transcribing this deposition. Therefore,
you need to make 2n audible answer to my questions.
Nods of the head or other gestures create problems
for creation of an accurate record. Do you
understand my instructions?

A ldo

Q. Great. Where were you bom, sir?

A Missoula, Montana

Q. Okay. And did you graduate from high
school?

— PAGE 7

Can you at least tell the circumstances? I just want
to understand what was happening.

A |was in another hearing of my own
and — but | didn't really make any comment | don't
remember.

Q. Was Mr. Foster an attorney representing
one of the protestants in that matter?

A He was on the opposite side at that
fime.

Q. That's what | thought. From looking at
the record, yes. Okay. Do you remember what the
water right was for that matter?

A. ldont

Q. Who was the -- were you the applicant or
were you the protesfant?

A | was the applicant.

Q. And do you know who the - recali who
the protestant was?

19 A The Clark family.
20 Q. The Clark family.

00~ O N bW —

R U (g S S I Y . G Y
QO ~l D A O W

21 A 1did. 21 And about when did that happen?

22 Q. Where? 22 A. 1think it started probably 1999, 2000,

23 A. Leadore. 23 somewhere in there.

24 Q. Okay. When did you move from Missoula, 24 Q. | see, okay. |want fo read you

25 Montana to Leadore? 25 something, and then | want to ask you a question

— PAGE 6 ____ PAGE B
1 A As soon as my mother could take me 1 aboutit. Idaho Rule of Evidence 702 provides that:
2 there. I've been in Leadore, Idaho my whole life. 2 "a witness qualified as an expert by knowledge,
3 Q. Okay. And did you attend any colleges 3 skill, experience, training, or education may testify
4 after high school? 4 thereto in the form of an opinion or otherwise.” My
5 A. | went to Idaho State for a very short 5 question to you is: Based on your knowledge, skill,
6 stint |didn't even complete a quarter, maybe six 6 experience, training or education, do you consider
7 weeks at the most 7 yourself an expert in any subject area?
8 Q. What subject areas were you taking at 8 A. tdo as far as it comes to water in
9 that college? 9 Lemhi County as how the flows do.
10 A At that time | just started to take some 10 Q. Okay.
11 business. 11 A I've been there my whole life and . .
12 Q. Isee. Okay. Have you ever been 12 Q. Okay. Let me make sure | understand how
13 deposed in the past, sir? 13 you would describe your area of expertise. Do you
14 A No 14 consider yourself an expert in measurement of water?
15 Q. Okay. Have you ever been a witness ina 15 A No
16 court proceeding? 16 Q. Okay. Do you -- give me a little better
17 A No. 17 explanation of what the scope of your expertise is in
8 Q. Have you ever been a witness in an 18 water in Lemhi County.
19 administrative proceeding such as something —-a 19 A Well, | guess the scope of my experfise
20 hearing before the ldaho Department of Water 20 is if you look at the basin as a whole, why, you've
21 Resources? 21 got small narrow valleys coming down, and you have
22 A Notreally 22 Salmon at 4,500 feet elevation and Leadore at
23 Q. When you say "not really," there's - 23 6000 feet elevation. Pahsimerci is simiar in
24 A Well - 24 elevation. And so if's only natural and common sense
25 Q. --indication there's something there. 25 that the high flow starts down at the lower end of

T& T Reporting
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POSITION OF F. JAMES WHITTAL .- 1/5/07

___ SHEEI 3 PAGE 9 . PAGE 11
'_1 the valley and continues to build as it goes up the 1 ditches that just come out of Big Timber Creek.
2 valley. And as the summer warms up, why, it gets to 2 Q. Okay.
3 the higher elevations, and so all the tributaries 3 A But this proposed one would come out
4 start flowing in. And so at that point in fime, in a 4 just below the confluence.
5 normal year we have lots of water going down to 5 MR. BARBER: I'd like to have this marked as
6 Lemhi, which | have some graphs there that confirm 6 the first Deposition Exhibit No. 1, if the court
7 that, that the flows there at L5 start previous to 7 reporter could do that
8 the Big Timber Creek flows and they stay long after 8 And, Kent, here is one that you can look
9 the Timber Creek flows. Timber Creek is in pretty 9 at
10 high elevation and when it starts to flow and it gets 10 MR. FOSTER: Oh, thank you.
11 wam up there, why, it gets excessively high. 1 (Exhibit 1 marked )
12 In 2003, according to that — what | 12 (Mr. Warner entered the proceedings )
13 gave to you there, done by the Bureau of Reclamation, 13 MR. BARBER: First off, I'd like to point
14 why, it went from a low of 17 cfs above where the 14 out that we've had a new person come in the room.
15 water is diverted info two main diversions to a high 15 I'd like him to introduce himself to the court
16 of 295cfs. Thatis — creates a graph just like 16 reporter so that she knows
17 this {indicafing). And during this time frame, why, 17 MR. WARNER: Roger Warner, fdaho Department
18 we've got ten days to two weeks in there. And that's 18 of Water Resources Idaho Falls.
19 how it normally happens on all the tributaries up 19 MR BARBER: Thank you, Roger.
20 there, is that you have a graph that goes like that, 20 Q. {BY MR. BARBER) Mr. Whittaker, I'm
21 and so during that time frame, there's lots of water 21 going to hand you what's been marked as Deposition
22 for everybody 22 Exhibit No. 1 and ask if you can identify that?
23 it's above and beyond all the decreed 23 A. That's my revised application for
24 rights, their high water flows. And that amount 24 74-15613
25 above there goes on down the river and else it's 25 Q. And looking through this - first off,
— . PAGE 10 ___. PAGE 12
1 diverted out and put in the bank — in the flood 1 can you fook at every page to make sure it's a true
2 plain so that it slows it up and goes on through the 2 and correct copy, and if there's something extraneous
3 summertime and it comes out cool all ready for your 3 there, please point it out to me.
4 fish 4 A For some reason - lef's see  The map
5 It's just logical. Why would we want to 5 is not very good, but it is - appears to be true.
6 let all that high water go down the river? The power 6 Q. Okay. So have you looked at all the
7 company, the fish, the whole works benefit if that's 7 entire document, sir?
8 stored up there in the upper valleys. 8 A lhave
9 Q. Okay. You said a lot of things, sir. 9 Q. And is it a true and correct copy, and
10 And one of my problems, of course, is creating a 10 do you have any comments about the last two pages?
11 record to where we can understand it later. And 11 Tl ask a compound question there.
12 certainly you made references fo some geographic 12 A Well, the fast two pages are really, |
13 points that, since | don't live in Leadore, | don’t 13 guess, unclear. They're hard to look at, especially
14 have a clue where we're falking about. So | need to 14 if you didn't recognize the area and fell anything
15 back up a little bit. And I realize this is 15 aboutit
16 commonplace to you and everything, but itisn't to 16 Q. Were they attached - betier copies of
17 me. So have a little patience with me. 17 those, were they attached fo your original
18 When you said at one point, Timber 18 applicafion?
19 Creek, were you making reference to Big Timber Creek 19 A. Oh, yes, a lot better copies
20 or Little Timber Creek or both, or what were you 20 Q. Yeah. | can actually see something.
21 referring to? 21 Okay. Let's go through this application. We'll
2? A Big Timber Creek. But our ditch comes 22 start on the first page, sir.
23 out below the confluence of Big and Little Timber 23 A Okay.
24 Creek Justbelow them, not very far. But it comes 24 Q. And | have to admit I'm confused about
25 outin the application, that ditch We have other 25 some things. I'm going fo ask you about Paragraph

T&T Reporting
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+POSITION OF F. JAMES WHITTAL

SHEETI 4 PAGE 13

No. 4, and | notice that the amount is stated in
Paragraph No. 4 as 7 cfs. And, yet, if | come down
to Paragraph 5, [ see the number 7 cfs crossed out
and something written in - 4.00 and someone’s name
that | can't decipher. Can you help me out as fo
what happened here?

A. | can. Thatis Dennis Dunn with the
|daho Department of Water Resources that changed
that And the reason for the change is they only
allocate you so much per acre, and | was above that
and would have fo file that — would have had to hire
a hydrologist to go out there and describe and figure
it all out why | needed an exira 3 cfs fo irrigate
200 acres. So rather than go through that process,
why, yeah, | give him the go ahead to reduce that to
4 cfs

Q. And so it should have been changed to 4
cfs in Paragraph 4 as well?

A It should have

Q. Okay. I'm going to hand you a pen. Why
don't you mark with the pen and change that to 4 and
put your initials by it, sir.

- 1/5/07

___ PAGE 15
1 indicated as part of the place you use of Township 16
2 north -
A No. There's just the five.
Q Okay.
A. Five 40-acre parcels that's identified
there that makes up the 200 acres.
Q. Okay. Let's compare that to the next
page, sir, because it appears like you have marked as
being within the place of use and, again, I'li --
10 right here that the southeast southeast quarter is
11 part of the place of use. And maybe if's justa poor
12 copy. | don't know.
13 A Iltcomeoff |don'tknow - thatisn't
14 there.
15 Q. Okay.
16 A. |think that - the one quarter was
17 already marked because that was the BLM map, and on
18 mine, see, it shows that it's darker
19 Q. Okay.
20 A. And | just filled in around it and
21 that's what made it - this is a BLM range map that |
22 used, and they showed that parcel as being theirs.
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A Okay
Q. Let's go on to the next page.

(Discussion off the record.}

THE WITNESS: You'll see Dennis Dunt's name
at the bottom of this. He's the one that changed
that

Q. {(BY MR. BARBER) Okay. Thanks for
pointing that out to me. And that's the bottom of
page 2 of the application, Deposition Exhihit No. 1,
is that correct, sir?

A ltis.

Q. Okay. Thank you.

Now, if you go fo Paragraph $ on the
second page where you have a legal description of the
permissible place of use, | note that the - you have
200 acres shown there as a total place of use. Have
f read it correctly?

A, You have.

Q. And that the southeast southeast quarter
of Section 25, Township 16 north, Range 25 east, has
no - is not indicated as within the place of use.

23 A {Witness complies ) 23 They had a conflict. The previous owner built a

24 Q. Okay. I'll take my pen back. Thank 24 stack yard out there, and so | suspect that's why.

25 you. 25 Q. Okay. And | - I just wanted to clarify
PAGE 14 PAGE 16

that there's no confusion on the application, that
you do notintend to put water on the southeast
southeast quarter of BLM land?

A No.

Q. And you and I agree that southeast
southeast quarter of Section 25, Township 16 north,
Range 25 east is BLM; is that correct?

A Okay. Say that again, once more

Q. Southeast southeast quarter --

10 A. Right.

11 Q. --of Section 257

12 A That's right.

13 Q. 16 north, 25 east?

14 A Yeah,{agree

15 Q. Okay. Good.

16 A See, that doesn't show on this map here.
17 Q. 1see that, and I wish | had a copy of
18 that map. It would be a lot easier to understand.
19 MR. FOSTER: Il tell you what we can do
20 THE WITNESS: Justa minute. |'ve got the
21 answer right here | think I've got two of these. |

22 Have | read it correctly? 22 do. There you go.

23 A lef'ssee Now, say that again I'm 23 Q. (BY MR. BARBER) Okay. Well, thank you.
24 sorry |didn't follow you. 24 MR BARBER: For the court reporter,

25 Q. The southeast southeast quarter is not 25 Mr. Whittaker has just handed me a orthophoto quad
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SHEEI 5 PAGE 17

with the legal description place of use shown on it
that I'd fike to have marked as Deposition Exhibit
No 2

And | want to thank Mr. Whittaker for
that courtesy.

(Exhibit 2 marked )

Q. {(BY MR. BARBER) F'm going to hand you
back Deposition Exhibit No. 2, and maybe you can help
orient me a little bit here. And at the southern
portion of the place of use, is there a road, sir?

A No. Well thereis The highway —

Q. Yeah.

A. Lee Creek Road goes right across there

Q. That's what | wanted.

A Yes, it does. That's Lee Creek Road.

Q. And we have a — some type of lighter
structure over here, and I'm going fo have you circle
it. Is thata ~

A -- gravel pit.

Q. That's a gravel pit?

A Yeah

Q. And if you could write gravel pit on
there, that would help me in understanding.

.- 1/5/07

— - PAGE 19

1 thereis.

2 Q. Okay. Why don't you write on Deposition

3 Exhibit 2 as well.

4 A (Witness complies )

5 Q. I want to back up to something that

6 we - | got distracted from. It happens frequently

7 to me in these depositions, sir. | was asking you

8 about what you considered yourself an expertin. And
9 do you consider yourself an expert in soils regarding

10 irrigation of a particufar soil?

11 A Well, | don't regard myself in that

12 aspect as professional, no

13 Q. Okay. And, of course, Mr. Whittaker,

14 what | want to make sure you understand is that a

15 person can be qualified as an expert even though he's

16 not had a day of college. A person can be an expert

17 based on his knowledge, skill, experience, training

18 or education, and so I'm asking you to be broader

19 than that. Based on your knowledge, skill,

20 experience, fraining, et cetera, do you consider

21 yourself an expert in soils?

22 A Yes,

23 Q. Okay. Can you explain the scope of that
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with me. Just give me a minute.

MR BARBER: For the court reporter, I'm
going to -~ I'm showing - handing to the witness for
him to [ook at west of Leadore, [daho 7.5 minute
series, a topographic map, and ask him to look at
that area to see whether he can identify whether
there is a gravel pit

Q. (BY MR. BARBER} Here is Section 25,
sir.

A So it would be right - that's got fo be
the one that's down here, 1 think. Let's see
There's a little gravel pit up this road just a
little ways here, but this map here -- but — what's
the date on this map? Let's see, 1987 That -
well, that grave! pit would have been there then
| — | don't know, but my other map indicates that
there — I'm pretty sure there is a grave! pit right
there {indicating) Let's say about 80 percent sure

24 A, (Witness complies ) 24 expertise, sir?
25 Q. Okay. And is there any - are there any 25 A. Well, | have a lifetime in agriculture
PAGE 18 . PAGE 20
other gravel pits on this map that you're aware of? 1 production as far as crops and things in the Leadore
A There might be one right here. It seems 2 area. And | know that we have a big bar that comes
like - 1 think this is a gravel pit foo. I'm not 3 down through there, and on top that of bar, that soil
plumb sure 4 has got really good water-holding capacity. But you
Q. Before you mark it - | don't want you 5 get off that bar, i's not near as good But it wif
to think I'm tricking you. Let me show you. | have 6 produce if it's irrigated. And so -
a BLM map here with me. Well, I've got another map 7 Q. Is this area, sir, is it on top of the
8 bar or off the bar?

ow

A. Well, you might say this is off the bar.

i0 Q. it's off the bar?

11 A. This isn't the best soil It's got good

12 soll, though. It does. This is on the other side.

13 This is the draw I'm referring fo down here  Most of
14 our property is six and a half miles west of here

15 Q. Okay.

16 A Or about three miles west of here, six

17 and a half miles west of town. But there's a big

18 drainage. You can see it going right down here,

19 David. In this area, you might say, right through

20 here is off the bar  This is kind of on the bar,

21 again, but it's not as good as the bar out here

22 Q. Okay. Now, Mr. Whittaker, I'm going to
23 have fo back up a little bit. ! understood what

24 you're saying, but someone that looks at the written
25 record two months from now necessarily may not
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1 understand what you're saying. You were making some 1 clear record. Do you consider yourself an expert in
2 motion referring to Deposition Exhibit 2. So what 2 production of alfalfa or other fypes of hay used by
3 I'dlike you o do is very briefly try to explain in 3 livestock?
4 words. You were starfing - you were falking about a 4 A. | don't know that I'm an expert in it —
5 drainage -- you were in the left-hand portion of 5 as where I'm really an expert, | feel, is in
6 Deposition Exhibit 2 in the middle, and you went, 6 livestock. Thatis my true experiise. There's
7 essentially, on a 45-degree angle up towards the fop. 7 better farmers up there in our area than myself. But
8 s that a fair description of what you were showing 8 i can look at a cow and tell if they're gaining or
9 me? 9 notand what. We are livestock pecple That's what
10 A Yeah, that's close. 10 we've made our living in
11 Q. Okay. Do you want to add anything else 11 Q. Okay. 1 think you've almost answered
12 to the description? | just want to make sure that we 12 this, but I'm going to ask you again to make sure.
13 create a written record so that everyone can 13 Do you consider yourself an expert in irrigated
14 understand it later at some point in time. 14 agriculture?
15 A. | think that's accurate. 15 A I'dsayyes.
16 Q. Okay. And I want to go on further with 16 Q. Okay.
17 this issue - 17 A. Do you want me to elaborate on that?
18 A David? 18 Q. 1 would like you to elaborate.
19 Q. Yes,sir. 19 A Okay. In order to be efficient and cost
20 A. Could | just mark that map? 20 effective and be able to get things done ina
21 Q. Certainly, if you want to mark - here, 21 reasonable fashion and yet have a good product,
22 {'ve gota green highlighter. Why don't you mark the 22 you've just about got to have pivot irngation on a
23 drainage you were talking about and then describe 23 lot of this. But we wouldn't do pivot irrigation on
24 what you've done. 24 this because the time frame is too short. We want fo
25 A. On the northwest of the green line on 25 soak that area up so it holds the moisture  Pivot
—— PAGE 22 —— PAGE 24
1 the Exhibit No 2, lays the drainage that 'm 1 imigation, you have to just keep it moving most of
2 referring that it's not much grows there when 2 the time on a normal year.
3 irrigated. 1t's hard to irrigate, and it's not easy 3 Some of the years we got enough rain and
4 toirigate That, on the east side, is relatively 4 you might shut it off, but you're really not ahead to
5 good soil, and you can produce good crops there 5 dothat Bufit's just about impossible to hire many
3] Q. Thank you. This is sort of a relafed 6 flood irrigators anymore We have to hire some, b,
7 question. Do you consider yourself an expert, with 7 boy, they're getting harder and fewer between all the
8 the definition we've talked about already, in forage 8 time, and it's getfing so family  But this
9 plants used by domestic livestock in the Lemhi River 9 parficular piece here lays right beside the road, and
10 Valley? 10 so it wouldn't be a big deal for the family just fo
1y A ldo 11 irrigate that.
12 Q. Okay. So let me ask you with respect to 12 Q. Canyou tell me what the problem is with
13 that, if we walked out in this area, could you 13 getting people that will flood irrigate?
14 identify the species of grasses that grow out there? 14 A. Well, the main problem with flood
15 A 1 could identify the species like 15 irrigation is - a deal like this, in order fo get in
16 alfaifa and orchard grass and bone grass 16 and flood irrigate it, you have to change it three
17 Q. Well, what about the Bluebunch 17 times aday You have to change it at six in the
18 wheatgrass? 18 morning, fwo in the afternoon and ten at night. And
18 A. And Bluebunch wheatgrass and ldaho 19 there aren't many people that will do that
20 fescue, the ones that are common to our area 20 consistently day in and day out You've got to push
21 Q. Okay. Do you know their scientific 21 it and you've gotto move it You've got to change
22 name, sir? 22 itevery eight hours That's how this pays.
23 A No,|dont 23 Q. What you described to me is a great deal
24 Q. Okay. Ithink you almost answered this, 24 of fabor involved in gefting irrigation to work in a
25 but | want fo ask it to make sure we have a good 25 parcel such as the permissible place you used for
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____ SHEEI 7 PAGE 25 —
1 this application. Is that a fair summary, sir? 1 Q. Okay.
2 A. That's a fair summary, and I'm a person 2 A. That would be my assumption, yes
3 that work hasn't ever hurt. 3 Q. Okay. Now, the 200 acres that is the
4 Q. Yeah, Let me go to a couple of other 4 proposed place of use under Application For Permit
5 areas. Do you consider yourself an expert in the 5 No. 74-15613, approximately when did you acquire that
6 subject of fisheries? 6 property?
7 A No 7 A Letssee I'msorry State that,
8 Q. Do you consider yourself an expert in 8 again
9 the subject of endangered or threatened species in 9 Q. Real simple question. When did you
10 the Lemhi River Valley? 10 acquire the place of use? This area, this land?
" A No. 11 A Oh, 1989.
12 Q. Okay. 12 Q. 1989?
13 A But | did read in that -- cne trout 13 A Uh-huh.
14 magazine that -- and | think it was Petit Lake that 14 Q. And so from 1989 to 1993, you evidently
15 99 percent of the kill of salmonoid was done by the 15 irrigated this 200 acres that are shown in Deposition
16 bull trout. And I'm wondering how come we're pushing 16 Exhibit No. 2 -
17 bult frout if they eat alf our salmon. 17 A We did.
18 MR.BARBER: I'm going to ask you to mark 18 Q. ~with the fwo water rights that are
19 this as the next deposition exhibit in line. 19 described in that transfer that you moved off in
20 And, Kent, 1l hand you a copy. 20 1993; is that right?
21 {Exhibit 3 marked ) 21 A. That's true
22 Q. (BY MR. BARBER) Okay. Great. I'm 22 Q. Now, the - what | want to understand is
23 going to hand what has been marked as Deposition 23 what were you doing with the property in 1289 and
24 Exhibit No. 3. It's entitled Transfer of Water 24 19907 Was all of this land irrigated pasture? Was
25 Right, Transfer No, 4071, Would you take a look at 25 italfalfa land? What was it?
___ PAGE 26 .. PAGE 28
1 that. And | ask you whether you've ever seen that 1 A Well, previous to us, you can see that
2 document before, or a copy of it? 2 they'd had hay meadows and things out there. There's
3 A |have. Thatis ours, and this is the 3 some old maps of foose hay stacks and things. But
4 water that was fransferred off the property that we 4 can remember them, but | wasn't able to secure any of
5 are now discussing, and that was transferred off in 5 those Butthis ground here, why, they hayed pari of
6 1993 in April 6 it and they pastured part of it. And my recollection
7 Q. And is this a frue and complete copy? 7 was - is that they produced a 150 ton of hay on
8 Go through it and make sure it's got everything there 8 ihis, plus the pasture, and | don't know how much
9 that's supposed to be, and if i's not, we'll try to 9 pasture they got out of it. Buf they had let the
10 get it figured out. And cerfainly the copying job on 10 farming - they were lax on farming fo say - they
11 the map leaves a lot fo be desired there, 11 didn't befieve in farming until they worked around me
12 Mr. Whittaker. | realize | have that problem, but 12 and was convinced otherwise. They would come in and
13 that's the best copy | had. 13 harvest some of our grain and things, and they could
14 A It looks true it's kind of hard to 14 see the increased production But this was pretty
15 confirm without looking at a map, specifically, but | 15 well depleted at that fime 1t still produced good
16 assume it's from the water department; it's the same 16 pasture and some hay, but
17 onelhad 17 Q. And you used the preposition "they.” |
18 Q. And, sir, I'm not trying to frick you. 18 have no idea who they is. Who are they? Who had it
19 1 went over the IDWR's main offices and fooked 19 hefore you?
20 through their files until | found that, and | made an 20 A It was Chuck Shiner and Beverly Shiner
21 attempt to get a frue and correct and complete copy, 21 Q. Okay. And those are the people that
22 but you're the expert about it, not me. And sol 22 sold you the property?
23 thought I'd ask you. 23 A They are.
24 A Like | say, | assume the land 24 Q. Okay. Do you know how long they owned
25 descriptions are right, if that's where it come from. 25 the property?
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1 A They would have had fo have owned it — 1 A. Oh, nomally it would be fike somewhere
2 I'mjust guessing, but I'm saying 12 to 15 years 2 very tail end of June fo the first of July, first
3 anyway 3 part of July Normally first of July because right
4 Q. Okay. And - 4 after we bought the property — it lays kind of down
5 A Maybe Jonger Probably longer than 5 out of the snow a lot more than our home place, and
6 that 6 so as soon as we get — we have one bunch of lead
7 Q. And how long had you observed their 7 cows that we need to build at 220 fo go on a certain
8 farming of this land out there during that 1210 15 8 BLM allotment. And so we put that 220 -- that's
9 years? 9 cows, number 1 -- every year down there and we feed
10 A Well, the whole time 10 them from, oh, I'm going to say the 25th of March
11 Q. And is if your statement that the 11 until the 10th, 15th of May. We can go on the BLM
12 farming during that 12 fo 15 years was, quote, pretty 12 permit the 15th of May, and we take those cows either
13 lax? 13 home and haul them up, or we drive them up --
14 A, Well, it was. And especially on this 14 Q. Okay.
15 particular piece of ground. We bought another piece 15 A. --depending on the year and conditions
16 of ground from them in the same fransacfion and 16 and things.
17 they'd started farming up on it and it was quite a 17 Q. And so you've had cattle there, and |
18 lot better shape. There was - we didn't have fo 18 assume -
19 refam it 19 A We're cheating off late, so it's
20 Q. Okay. So in terms of the hay they cut, 20 probably end of July before alfaifa would be ready to
21 is this just meadow hay that was native grasses that 21 be eaten.
22 they cut, orwas it alfalfa? Or what was it? 22 Q. I1see. So in other words you've had to
23 A This is alfalfa. There's still some old 23 allow the aifalfa to grow from the middle of May to
24 plants that's left there yet. It's unbelievable, but 24 the end of June to have enough forage to put cattle
25 there's afew. Not a lot, but there's a few 25 on there is what — | understood you correctly?
... PAGE 30 . PAGE 32
1 scattered through there. 1 A That's right. That's right.
2 Q. When you acquired the property in 1989, 2 Q. Okay. So you put them in there. Let's
3 did you cut hay off of if, or did you just put itin 3 sayit's the - July 1st you put them in there. How
4 pasture or what was it? What did you do with it? 4 long would you leave them in there?
5 A We just pastured it 5 A. Oh, anywhere from two weeks to a month,
6 Q. Was there enough alfalfa at that point 6 depending on the year, if we got additional rain and
7 in time to create a problem of bloat with your 7 something like that, But the first - lke | say,
8 cattle? 8 those first years when we irrigated, it was pretty
9 A There was 9 good Itwas pretly good pasture Itwas.
10 Q. Isee. 10 Q. So when you got done with that, what did
1 A It doesn't take very much if it's that 11 you do with the catfle? Did you put them someplace
12 high (indicating) 12 else or what?
13 Q. Yeah, I've had that experience. 13 A Oh, yeah. We put them someplace else
14 S0 you just pastured it. Do you have 14 We got lots of places to put cattle.
15 any recollection of just how many cattle you had on 15 Q. And so what happened to the property
16 there and how long you had them on there, et cetera? 16 after you removed those caftle?
17 A |ldon'tknow To the best of my 17 A Itwas idle until the following spring
18 knowledge, it seemed o me like we had somewhere - 18 when we put cows back down there, again
19 and, again, this is - | guess a good estimation is 19 Q. Okay. So do caftlemen use the phrase
20 somewhere — 120 to 150 at close to a month fo begin 20 AUM?
21 with, somewhere. And that might be -- probably 21 A That's correct
22 closer to 120 during that three years, something like 22 Q. And that refers to animal unit month?
23 that 23 A ltdoes
24 Q. And when would you put them on the 24 Q. So if I've understood you correctly, you
25 property? 25 are, in terms of pasture for this, you're -
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depending upon when you put them on and take them
off, et cetera, and the quality of the forage in the

year - you're getting between 60 and 120 AUMs. Is
that a fair conclusion from what you've said?

A Oh, I think when it was irrigated, why,
we'd get possibly a hundred every year, probably.

Q. A hundred AUM every year?

A Uh-huh [ think we was getting that
Sometimes we came back. We might not get it
immediately right there, but on a good year, we might
graze if off and then hit it again & little later

Q. So you have done that. You've put them
back on there at some point in the past?

A We did during those first four years
We haven't since because the longer it goes, now
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PAGE 35

what we're referring to this difch as is the Clark
ditch; is that correct?

A Yeah If's kind of ironical. But this
place locally is referred to as the Clark place

Q. Okay. And when you say "this place,”
you're falking about the 200 acres that is shown on
the Deposition Exhibit 27

A. Yeah This was actually Lloyd Clark's
father's place, Kent, to clarify that.

Q. Okay. And so have you walked down the
Clark ditch from the head gate all the way down to
the permissible place of use?

A I don't have time.

Q Okay.

A. But I've ridden a moforcycle or
four-wheeler down it.

16 there isn't anything there. 's not worth going
17 after Q. Okay. So you've gone down it It's a
18 Q. Yeah. The ~so tell me about your question as to how you got down there. Okay.
19 diversion on Big Timber Creek. The - what was the When would you have first done that?
20 diversion like when you acquired the property in A 0Oh, { would have done that in 1989
21 19897 You've got some pictures with you? 21 That's one of the first things you do if you're flood
22 A Yeah They're fresh as this morming 22 irrigafing, is make sure you get all your water.
23 Q. Oh, they are? 23 Q. And so did you have to repair your diich
24 A Yeah 24 when you did that in '897
25 Q. Okay. 25 A Wedd
. PAGE 34 ___. PAGRE 36 _
1 A When we got the property it had a wooden 1 Q. How many places did you have o fix?
2 head gate, and so — it's kind of hard to see, but 2 A Oh, I'm going to say four or five,
3 thisis the head gate It's still there in 3 probably.
4 existence. It's a metal heavy gate. And | called 4 Q. Okay. And I have a hard time with
5 the builder up to see what that head gate was worth 5 respect to dimensions. Can you fell me how wide the
6 this morming, and he said if was 1,800 bucks if he 6 ditch is and how deep it is, et cetera? Give me some
7 builtit 7 idea about that?
8 Q. So let me make sure | understand what 8 A. Well, the ditch is probably, like,
9 has happened. When you acquired the property in 9 3 feet wide and probably, somewhere, 18 inches deep
10 19 --did | understand -- 10 with, like -- that's level with the ground with maybe
" A —1989. 11 a foot bank on the side.
12 Q. - 1989, it was a wood head gate. 12 Q. Okay. So have you ever had an engineer
13 A Right 13 measure the hydraulic capacity of the ditch?
14 Q. And you tore that out, and in 1989 you 14 A No, we haven't, But| couldn't read --
15 putin a metal head gate. 15 our water master hasn't had real good records |
16 A Tdontknow that we did it in 1989 | 16 don't know if there's been a problem that way, and so
17 think we might have went a couple years before we did 17 | couldn't secure anything. But I'm sure we had high
18 that I'm sure we didn't do it in '89; it would have 18 water beyond the 6 and 8 — the 7. We probably had
19 been one to two years aiter that 19 4- or 500 inches of water in there in 88, '89. And
20 Q. So perhaps 1991 is when you did that? 20 I'm sure we did, again, in 1895, even though we
21 A Perhaps, yeah. 21 didn't have a water right there at that point in
22 Q. Okay. Now, let's assume that [ walk 22 time, why, we diverted water in that ditch
23 down this - let me back up. The picture that you've 23 Q. Okay. So | want to make sure what has
24 handed fo me to [ook af has a notation on it that 24 happened. So you cleaned the ditch in 897
25 says: "Our Clark ditch headgate, 1/5/07." So thaf's 25 A Right
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1 Q. And have you had to clean the ditch any 1 (Exhibit 4 marked.)
2 other times after that? 2 Q. (BY MR. BARBER} And this document has
3 A Yeah. We cleaned that ditch once ~ 3 been marked as Deposition Exhibit No. 4. Let me
4 after we was, you might say, done We anficipated we 4 explain what this is to you, sir. Again, | brought
5 was going to put water in that thing again. And, 5 the seven and a half minute map for you to look af,
6 like | say, the moratorium come on, and we was unable 6 but, essentially, what | did is | went to one of
7 todothat 7 these computer mapping programs and had this small
8 Q. Okay. Well - 8 portion of this larger topographic map printed out on
g A The ditch is, you might say, has been 9 acomputer. Butif you want to, you can certainly
10 cleaned. It's been years ago and really hasn't had 10 compare the two -- why don't you - and make sure
11 that much water in it. 11 that you feel comfortable with what you're looking
12 Q. You put two other pictures on the table. 12 at. if you can see, there's this prominence right
13 May | look at them, sir? 13 here, and it shows up in the bottom of part of the
14 A Yes. 14 map.
15 Q. Okay. 15 A Right here?
16 A. This one here - this is that same ditch 16 Q. Yes.
17 where it crosses the road, there You can see the 17 A All right
18 ditch pretty good. And here is the neighbors' ditch 18 Q. Itallows you to get oriented, | think.
19 adjacenttoit. And this had water in it every year, 19 A Okay I'm oriented, | think.
20 and | don't think you can tell any difference in 20 Q. Okay. Well, good. Now, the - what has
21 them. They're both existing ditches. 21 been marked as Deposition Exhibit No. 4 is -- shows
22 Q. Okay. 22 Big Timber Creek and the confluence of Little Timber
23 A The difch has been there over a hundred 23 Creek in the far lower right-hand corner; is that
24 years, now. 24 correct?
25 Q. Okay. | want to go off the record for a 25 A That's correct.
. PAGE 338 - PAGE 40
1 minute, 1 Q. Okay. Now, | proceed northeast on Big
2 (Discussion off the record.) 2 Timber Creek, and there are some markings that
3 Q. (BY MR. BARBER) Mr. Whittaker, we're 3 appears to be a diversion, et cetera. And frankly
4 back on the record. We're going to continue while 4 I'm confused about this. Can you explain to me about
5 those copies are being made. The —-so | want to 5 how those two different diversions occur out of Big
6 make sure | understand what's happened with this 6 Timber Creek that are shown on the map?
7 ditch, et cetera. And | believe you've already 7 A Well, one belongs to the neighbor that |
8 testified you put in a new head gate in about, best 8 was talking about. That's the picture of the ditch |
9 guess, somewhere around 19917 9 took It's the further ditch south. The ditch just
10 A '91,'92, somewhere in there 10 norih of it, they run paralle! northwest from Timber
11 Q. And that you cleaned the ditch and made 11 Creek. The one on the further north is ours
12 some repairs in 19 — 12 Q. Okay. And so you are down grading of
13 A —1989 13 the other ditch; is that correct?
14 Q. ~in 1989, 14 A Yes.
15 And do you have a recollection of 15 Q. Okay.
16 whether you made any repairs on the ditch in 19307 16 A Anytime the other difch plugs up or
17 A 'm not for sure, no 17 something, why, we collect that water and run it down
18 Q Whatabout in 19917 18 and irrigate
19 A. I can't tell you the date, but there's a 19 Q. Isee. Now, the point of diversion that
20 place where it crosses another ditch that we had some 20 you showed me in the picture that's being copied
21 trouble with We had — about had fo fix it every 21 right now, that point of diversion only diverts or -
22 year, as | remember. 22 et me go back to 1990 -- only diverted the two water
23 Q. Okay. Let's get to that, then. I'm 23 rights that you owned; is that correct?
24 going to hand you this map fo be marked as the next 24 A. Plus flood water
25 Q. Plus flood water?
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—— SHEET 11 PAGE 41 S
1 A Right. 1 MR. BARBER: That covers up two much
2 Q. Okay. So what 'm trying to understand 2 THE WITNESS: Okay.
3 is: Did anyone else have use of your difches in 3 MR. BARBER: Thank you, Counselor
4 addition fo you? Any other person with a water right 4 MR FOSTER: Sure
5 holder? 5 Q. (BY MR. BARBER) Why don't we fake a red
6 A No. 6 one and mark the water course that you've just
7 Q. Okay. And this other ditch you've 7 described?
8 talked about, | believe that's fo the Purcells'? 8 A The one that runs from south to north?
9 A ltis. 9 Q. Yes. The one with the flumes.
10 Q. That's to the south and up grading of 10 A Okay.
11 yours. Does that ditch come out af a separate point 11 Q. Okay. Now, I'm going to point to a blue
12 of diversion on Big Timber Creek? 12 line on Deposition Exhibit No. 4 and ask you fo tell
13 A lidoes. 13 me what this is, this line right here. What is that?
14 Q. And about what's the distance between 14 Do you know?
15 the one diversion and the other? 15 A |think it's just a draw, just the
16 A Probably like - i don't know. It's 16 bottom of a draw.
17 been a while, but I'm going to say somewhere between 17 Q. Unnamed water courses?
18 5- and 800 feet. 18 A Yeah.
19 Q. Okay. 19 Q. Okay. Now, you nofice there are several
20 MR. FOSTER: 500 and 800 20 other unnamed water courses there as well?
21 THE WITNESS: Yeah Somewhere befween &- 21 A Butthat's one reason | say there aren't
22 and 800 feet, 22 many years that there isn't water in that ditch
23 MR. FOSTER: Ckay. 23 sometime for af least a while, whether it's overflow
24 THE WITNESS: Probably. 24 from him or flood water coming down from melt or
25 Q. (BY MR. BARBER) Now, I'm going to give 25 what.
——. PAGE 42 — PAGE 44
1 you my green marker, again. Now, can you mark 1 Q. Okay. But if water were in your ditch
2 essentially highlight your ditch from where it takes 2 because of those unnamed water courses, it wouldn't
3 off from Big Timber Creek over to the end of the 3 be because of Big Timber Creek. 1t would be
4 ditch? And you're highlighting that in green, sir. 4 because -
5 A (Witness complies ) 5 A Well, other than from that one ditch, it
B Q. Okay. ifl could look at Deposition 6 would be from Big Timber Creek But it wouldn't be
7 Exhibit 4 - and I'l have my green pen back. I'm 7 measured in the ditch That's true.
8 going to hand you back Deposition Exhibit No. 4, and 8 Q. Okay.
9 | have some questions for you about some of these 9 A After 1995. It was measured in the
10 waterways that are shown on Deposition Exhibit No. 4 10 ditch at 1995.
11 that cross the green line from south to north. Can 11 Q. Okay. What I'm trying to do is sort of
12 you explain what those are? Are those ditches? Are 12 get the evolution, the dates, what's happened with
13 they water courses? 13 the ditch over ime. And so you think you've at
14 A. There's actually only one that crosses 14 least repaired the ditch at least once a year during
15 three difches, it looks like, there. And if's this 15 the years that you had the water rights for the 200
16 kind of a straight line here, this ditch that runs 16 acres because of a problem -
17 from south to north down here to this property. But 17 A This flume right here
18 you can see they've got flumes marked three different 18 Q. -~ with the flume that you've marked in
19 places, there 19 red on Deposition Exhibit No. 4. Have | summarized
20 Q. Okay. Why don't we - 20 that correctly?
21 A And it does cross all three of them. 21 A Yes
22 Q. I've run out of my colored markers. 22 Q. Okay. Now, other than that maintenance,
23 MR. BARBER: Do you per chance have a 23 what other maintenance that you have -- do you recall
24 different color, Kent? If | could impose upon you 24 of that ditch from the time period of 1989 to 19937
25 THE WITNESS: [F've got black. 25 A Well, we'd check it every year and go
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PAGE 46

transfer was approved, did you divert any water into
this ditch from Big Timber Creek?

A | don't think we did in '93 because we
had a drought  We might have prior. We were late
getting our crops in and getting the pivot going, so
we probably did in'93. We were a little slow, so we
probably diverted the water there for a time being
and then put it out. But | honestly don't remember
that

Q. Okay. What about 19947 Did you divert
any water into the ditch?

A Probably not As I remember, that was
another drought, looking at my records last night.

Q. Okay. What about in 19957

A No doubt, we had full, all it would
hold, and we probably washed part of it out

Q. So you diverted in 13957

A, Wedid

Q. Okay. And what about 19967 | think
you've partially explained that, but let's go forward
with it. What happened in 967

A Well, in 1996 we cleaned the ditch
And, again, | can't be sure that that was the year.
Somewhere between '96 and '99, in that time frame,
the water master was told by the Idaho Depariment of

[ U N N i N W G .
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20
21
22
23
24
25

—— SHEEI 12 PAGE 45 —— PAGE 47
1 throughit. 1 Water Resources not to tum water in that ditch
2 Q. Okay. 2 anymore,
3 A And usually that - in the spring, a lot 3 Q. Uh-huh.
4 oftimes, that involves just driving along with a 4 A. Somewhere in that time frame
5 backhoe. There's kind of a road there on part of it 5 Q. Okay.
6 and just drive along and look at it. 6 THE WITNESS: Oh, they actually furned out
7 Q. Okay. So when was the fast time that 7 pretty good.
8 you went along the entire ditch from the beginning to 8 MR BARBER: Kent, can you give me a bill
9 theend? 9 forthat? I'i get you paid.
10 A. I'm not sure, but it was after 1993. | 10 MR. FOSTER: Sure
11 had a grader, and | had one of the employees clean 1 MR. BARBER: Okay. We'll get that taken
12 that ditch out. 12 care of.
13 Q. Okay. 13 MR FOSTER: | think | had her make five
14 A It was probably, like, '94, something 14 extras.
15 like that, ‘94, '95. It was probably actually '96. 15 MR BARBER: Okay. That's great.
16 We was probably anticipating the water that we had. 16 Q. (BY MR. BARBER) Let's continue with
17 It was probably 1896 because 1995 we had a tremendous 17 this. So 1996 was no more diversions? Did |
18 amount of water up there. My uncle actually drowned 18 understand you comectly?
19 there at the Carey Act Dam that year And thaf's why 19 A I'm saying somewhere between '96 and
20 | remember that so vividly. There was just water 20 '99, for some reason, my records aren't real accurate
21 everywhere. You just couldn't keep it out And so 21 in that time frame whether we had a drought, or when
22 1'd say that we cleaned the ditch in 1996 22 that turned off -
23 Q. Okay. Now, let's take you to the - 23 Q. Okay.
24 1993, You've got the fransfer approved. On the - 24 A. - and the water masters can't confirm
25 at the diversion point on Big Timber Creek, after the 25 iteither Solcan'tactually say. But sometime
PAGE 48

between '96 and '99 the water master told us that we
couldn't divert water in that ditch anymore.

Q. Okay. So after that point in time, have
there been any diversions into the ditch, that you're
aware of?

A. No.

Q. Okay. And has there been any water in
the ditch after - whenever that cutoff was?

A Not through the head gate.

Q. Okay. Has there been any water in the
ditch by other means?

A There has from the ditch that's up
ground from it

Q. Okay. And so we get this --

A And melt runoff in the spring comes down
and runs in there too

Q. Okay.

A. But, usually, that's too early fo
irrigate with a lot of times, but there's water
there.

Q. Okay. So lef's just -- so we've got
nothing after 1999 diverted from the creek, nothing
in 2000; is that correct?

A That's correct.

Q. And nothing in 2001?
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1 A That's correct. 1 pictures, and we have since had copies made of those
2 Q. 20027 2 pictures. I'm going to have one of those copies
3 A There's - 3 marked as a deposition exhibit.
4 Q. Nothing? 4 (Exhibit 5 marked.)
5 A There hasn't been anything diverted - 5 Q. (BY MR. BARBER) Mr. Whittaker, I'm
B Q. Okay. 6 going to show you what's been marked as Deposition
7 A - through that head gate since 1999, 7 Exhibit No. 5 and ask you to compare that Deposition
8 Q. Okay. Now -- okay. We've got that. 8 Exhibit No. 5 with the three photos that you showed
9 With respect to the maintenance of the 9 me earlier that are in front of you.
10 ditch, | believe the last maintenance you described 10 A. They're copies of them
11 was the cleaning of 1996. Has there been any 1 Q. Are they pretty good copies?
12 maintenance of the ditch after that in "96 fo the 12 A. They're pretty good copies.
13 present? 13 Q. Okay, good. Now, so that we can know
14 A No 14 what we're talking 2bout, I'm going to hand -
15 Q Okay. Now, do you remember what year 15 MR FOSTER: Can 1 have one of those?
16 was the last time that you traveled the entire 16 MR. BARBER: Absolutely.
17 distance from the head gate all the way down to the 17 MR FOSTER: Thank you
18 Place of Use For Water Right, Application 74-15613? 18 MR BARBER: You're cerfainly welcome.
19 A | probably actually looked at that 19 Q. (BY MR. BARBER) I'm going to hand you a
20 probably — 1 think | had some reference to it in 20 pen and have you just mark in the bottom right-hand
21 1998 anyway — 21 corner of each one of them, A, B or C so that we can
22 Q. Okay. 22 make a easy reference to it. I've given you two
23 A, —that| traveled and looked and | 23 pens,]see.
24 think, at that time, | was contemplating another 24 A Yeah
25 fransfer into that ditch. 25 Q. Just put it actually on the picture,
. PAGE 50 — PAGE 52
1 Q. Okay. So are you aware of any physical 1 like, A -
2 problems with that ditch from the point of diversion 2 A Okay A BandC.
3 all the way down to the place of use? 3 Q. Okay, good. Now, with respect to the
4 A. There where the flume is, since it 4 picture that you have marked as A, you have described
5 hasn't had any maintenance, why, we need fo repair 5 thatas a "Culvert under Coleman Road where ditch
6 thatarea. But the rest of the ditch shouldn’t need 6 runs 1/5/07 our Clark." Now, on Deposition Exhibit
7 anything. 7 No. 2, can you mark with an A in red where that is?
8 Q. Okay. We have -- 8 Does it show up on there?
9 A But the new owner of the property that 9 A No
10 has that ditch, | don't think they put water -- they 10 Q. It doesn't show up?
11 haven't had water in that difch, now, for several 11 A Oh, justa minute Maybe itdoes It
12 years They transferred it. So .. 12 does. Okay. Now, let's see. You want me to mark A.
13 Q. Okay. You say "that ditch,” is that the 13 Q. Yeah. Now, here is a red pen. I can
14 other ditch that's upstream up grading of yours? Is 14 see it a lot better that way.
15 that what you're talking about? 15 A. Okay
16 A. This is the one that runs - I'm falking 16 Q. Okay, good. Now, the picture that
17 about this ditch right here. 17 you've marked as B, does that show up on Deposition
18 Q. Oh, the flumes. With the flumes? 18 Exhibit 2?
19 A. With the flumes 19 A No.
20 Q. Okay. Thank you. 20 Q. Yeah, that's the head gate. Let's go
21 What's that person's name? 21 back fo the — what is this, Deposition Exhibit 4,
22 A That person's name was Kermit Purcell 22 this map, the one that you marked the green on?
23 it's now Carl Tyler 23 A Yes
24 Q. Okay. Now, earlier during this 24 Q. Can you mark B where B shows up on that?
25 deposition, there was -- you had showed me some 25 A Let'ssee. B, okay
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1 Q. Okay. Great. Now, let's go to what has 1 on contour fill up with that silt and things, and

2 been marked as C, and can you show me approximately 2 it's not washed out, and so the water doesn't sink

3 where that picture was taken? 3 in.

4 A (Witness complies ) 4 Q. Okay. Now...

5 Q. Okay, great. And these are — these 5 MR BARBER: I'm going fo ask the court

6 pictures are true and correct representations of what 6 reporter fo mark this as the next deposition exhibit

7 you saw on January 5th; is that correct? 7 inline

8 A. Yean. Do you want me fo put A on here 8 (Exhibit 6 marked.)

9 foo? 9 Q. (BY MR. BARBER) Mr. Whittaker, i've had
10 Q. If you want 10 marked another map of the Leadore area marked as
11 On Deposition Exhibit 4, put A on there 11 Deposition Exhibit No. 8, and I'm also going to hand
12 aswell. It helps us understand ~ 12 you a BLM Leadore map and ask that you compare this
13 A There, now you've got them all on one 13 Leadore map with the map that has - is in front of
14 map. 14 you as Deposition Exhibit No. 6. And just so you
15 Q. Okay. Good. Thank you, very much. 15 understand, again, I'm not trying fo trick you or
16 During the time period of 1989 unfil you 16 anything. AllI'm trying to do is make sure that we
17 ceased using the ditch in 1993, did you ever have 17 have a good record. | had a paralegal print out, on
18 anyone measure the amount of water that you were 18 one of these map programs, a portion of the Leadore
19 putting in the ditch at B and how much arrived at the 19 map so that | can make it as an exhibit easily in
20 end of the ditch in Section 257 20 this matter.

21 A [twas measured at B, but it never was 21 A. Exhibit No. 6 looks, to me, to be the

22 measured on down as far as knowing how much was lost 22 same, only a small version cut out of the center of

23 oranything. We don't know that amount. 23 the -

24 Q. Do you have any estimate of how much was 24 Q. It's called Leadore, sir.

25 lost? 25 A —the Leadore map that Mr. Barber has
. PAGE 54 ... PAGE 56

1 A Oh, just-I don't know. But the 1 givenme.

2 ditches that run kind of on contour like this one — 2 Q. i's a Surface Management Status Map,

3 Q. Uh-huh. 3 BLM edition 2002, 1 to 100,000 scale. Now, I'm going

4 A. —they don't really lose that much. 4 1o take my big map back. | just have a couple of

5 But the ditches that run like this one here, there's 5 quick questions for you. 1think you've actually

6 afremendous amount of loss 6 already answered them for me, but | wanted to make

7 Q. When you say "this one here," I'm sorry, 7 sure that]gotit You -- on Deposition Exhibit

8 Mr. Whittaker, | have to interrupt you. You need to 8 No. 6, | believe you can see the main channel of Big

9 slow down and explain what "this one here" means. 9 Timber Creek marked in blue; is that correct?

10 A The ditch that we've marked on Exhibit 10 A. Uh-huh, it is.

11 No. 4, in red, flows extremely fast and the water 1 Q. Okay. And the - believe there's also

12 sinks. A lot of times when they turn the water in 12 a blue line that appears to be the ditch that you've
13 those type of ditches, why, sometimes, it takes as 13 called the Clark ditch thaf serves the 200 acres in
14 high as two weeks or more to run through there and 14 Section 25; is that correct?

15 filithatup But the ditches like we have marked 15 A That's comect.

16 here, in green, on Exhibit 4 that run more on a 16 Q. Okay. Now, that blue ditch, the Clark

17 contour going around, it doesn't seem like they have 17 ditch, crosses some yellow land and then some blue
18 much loss. And I'm guessing somewhere, like, 10, 18 Tland. Is my understanding correct that the yellow
19 15 percent, something like that. And that's merely a 19 Tand refers to lands administered by the Bureau of
20 guess. We haven't measured it. 20 Land Management?

A Q. Okay. Do you have any explanation why 21 A That's true.

22 that might be the case? 22 Q. And the blue fand refers to lands

23 A. | think for one thing is that the one 23 administered by the Idaho Department of Lands?
24 marked in red just falls so fast it just keeps 24 A ltis

25 cutting out the gravel and things. The ones that go 25 Q. Okay. Do you have any disagreement with
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1 the portrayal of the BLM and the Department of Lands 1 the United States Salmon River in-stream flow rights
2 land shown on Deposition Exhibit No. 67 2 are further subordinated to 150 cfs of new water
3 A No. 3 right development. Water right priority dates as of
4 Q. Now, when | arrived at this deposition, 4 September 1st, 2003, in the Salmon River Basin
5 you handed me a document, sir, that has a number of 5 upstream of the shoot gauge including not more than
6 pages attached toit. I'm going fo have that marked 6 5,000 acres of new irrigation development New
7 as a deposition exhibit. Is that - or did you need 7 development above the 150 cfs 5,000-acre fimits may
8 it back, or is that acceptable? 8 be authorized and water used, depending on daily flow
9 A No. | brought that for you. 9 at the shoot gauge, and to the extent fo which water
10 Q. Okay. 10 is actually used within the first 150 cfs of
11 A If's what | thought you asked for in 11 authorized development.
12 your letter. 12 Q. So let me make sure | understand what -
13 (Exhibit 7 marked ) 13 the point that you're trying to make. The priority
14 Q. (BY MR. BARBER} And so I'm going to 14 date of your application is April 22nd, 2005; is that
15 hand you what's been marked as Deposition Exhibit 15 correct?
16 No.7. I'm going to borrow a copy of that back so | 16 A. Thaf's correct
17 can ask the question. Now, if [ understand your 17 Q. Okay. And so —I'm trying to make this
18 response correctly, this was your attempt to respond 18 as simple as possible.
19 to the duces tecum portion of the notice of 19 A let me anticipate you on this
20 deposition; is that correct, Mr. Whittaker? 20 Q. Okay. Sure.
21 A That's correct. 21 A The point I'm trying to make here is
22 Q. Okay. Now, you make reference to a 22 that we actually got knowledge that the moratorium
23 number of items here, and | want to make sure that 23 was going to be lifted, and its 150 cfs of expansive
24 I've understood what you provided me. Under the 24 water rights were going to be allowed through that
25 application, you talk about an IDWR letter dated 25 negotiation process that they had just completed on
___ PAGE 58 ___ PAGE &0 _
1 February 9th, 2005, | probably have seen that, but 1 the wild and scenic rivers. And so, at that point in
2 I'm not a hundred percent. Do you have a copy there 2 time, why, | got organized and filed the applicaion
3 justsolcan look at it quickly? 3 in April for the land that we have described in the
4 A ldo 4 proceedings.
5 Q. Okay. And this is a letter to you from 5 Q. So you basically wanted to join the
6 Tim Luke, Manager, Water Distribution Section, and it 6 club, be one of the persons in line.
7 is evidently a two-page letter. The subject of it 7 A wanted to get my name in line
8 is: Announcement of meefing with existing state 8 Q. Okay. We go back to Deposition Exhibit
9 water districts in the Upper Salmon River basin, et 9 No. 7, and you make reference to an IDWR letter
10 cetera. 10 May 25th, 2005.
11 A Main reference is right at the bottom of 1 A Was that May 23rd, 20057
12 the page. 12 Q. No. Itsays May 25th. Do you think
13 Q. Right. And that -- why don'f you read 13 there's a typo there, perhaps, in your Deposition
14 that reference. 14 Exhibit 7?7
15 A. With respect to the United States wild 15 A |betthereis. It should be May 23rd
16 and scenic in-stream flow right on the main Salmon 16 Q. Okay. Why don't you take this pen that
17 River, the agreement requires or provides the 17 you have and, by interlineation on Depositicn
18 following water administration and management 18 Exhibit 7, make that comection in the date.
19 features. The United States Salmon River in-stream 19 A Okay
20 flow 75-13316 and 77-11941 are subordinated to all 20 Q. Okay?
21 water rights in the Salmon River Basin upstream of 21 A Okay
22 the shoot gauge bearing a priority dafe senior to 22 Q. Thank you.
23 September 1st, 2003 Includes water rights in Idaho 23 Can | take a quick look at that letter,
24 Department of Water Resources Administrative Basin 24 sir?
25 71,72, 73, 74, 75 and a portion of Basin 77. No 2, 25 A Youcan Thatsays why we changed that
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from 7 to 4 cfs, | believe

Q. Okay. Thank you. | guess pull up the
next item, the November 21, 2005 IDWR lefter. Takea
look at that quickly.

A. November 21st, 2005.

Q. Okay. And the December 28th lefter is
the one immediately following that?

A Yes itis

Q. Okay.

Okay. | believe on Deposition Exhibit 7

on the second page, you make reference to a letter to
F.J. Whittaker dated August 10th, 1950, and fwo
separafe land patents. Do you have those documents,
sir? This is what - or did you attach them?

A I've got them, but | thought — [ guess
[ didn’t put them in there. Let's see now

Q. Okay. And this letter that you have
just shown me dated August 10th, 1915 -- 1950,
rather — is from Mark R. Cull, State Reclamation
Engineer, and it's addressed to F.J. Whittaker. |
assume that's you?

«- 1/5/07

PAGE 63

pipeline in an existing ditch that had been laid

there for years, and that was with the BLMs wanting
us to do that so we wouldn't file for a right-of-way
and take two or three years. When we moved that
water on that transfer, we wanted to be able fo start
irrigating immediately. At that time, it was
Stephanie Snook that held that position in the Salmen
BLM office. And she says, "Instead of messing with
that, | realize it's going fo cost you more money
because you've got to run a lot more pipe, but you'll
be ahead if you'll just run it up the old existing
ditch" So that's just exactly what we did.

Q. Okay. And about - when did that occur?
What was the date that she gave you that advice in
which -

A ldsayitwasin'92 We putitin—-

I can't remember for sure — the pipeline in -- well,
we wouldn't have put it in before it was approved
19 We putitinin'93.

20 Q. Okay. Okay. Now, the land patents,
21 those 11-6-0100 [sic] and 11-7-0004.

22 A (Handing to counsel )
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the green line had to be put in 1900, 1901 because
thaf's when the water right called for.

Q. Okay.

A This initially was somewhere putin
about 1947, is when the water right, | think, is.
It's for 1947 But part of the point I'm making is
that the water that was on the green map was
transferred to this ditch, here, and was putin a

22 A. That's my father
23 Q. That's your father. Okay. 23 Q. Okay. In Deposition Exhibit 7 you've
24 A 1 was only five years old 24 got the last two pages. Can you explain what those
25 Q. Okay. Ididn't mean to age you. 25 lasttwo pages are?
__.. PAGE 62 —— PAGE 64
1 A | didn't think [ looked that old. 1 A. The very back ones?
2 Q. No. 1figured you looked like a man in 2 Q. Yeah, | don't have all the ones that
3 great shape for his age. 3 you have there.
4 And | guess I'm not understanding the 4 A Oh,lef's see Of the written -
5 factual situation. Is it your understanding, based 5 Q. Okay. Lef's -- that's the actual
6 on that letter, that the ditch that you are falking 6 exhibit Let's go to the next page. This thing,
7 about that we marked on the one map in green, that 7 whatis it?
8 that was constructed after the date of that [efter? 8 A What this is - let's see, you need your
9 A No 9 map that | gave you. It'sin here,  think.
10 Q. Okay. Expfain it o me. Interpretit 10 Q. Okay, We're talking about Deposition
11 for me, rather. 11 Exhibit 2?7
12 A This is actually the ditch that feeds 12 A. Okay The point I'm making there is
13 what was called the pipeline ditch in the Watersheds 13 that —-is what | used is State Section 36 is right
14 versus Matejko 14 here.
15 Q. Okay. 15 Q. Uh-huh.
16 A With the -- that included the BLM and 16 A. And included in State Section 36 is 434
17 things. But he filed on this. The ditch there in 17 acres as you'll note with this right here. Go to

18 State Section

19 Q. Okay. I'm going to have to look at
20 that.

21 A Lel's see. Have | gof you right side

22 up? There you go.

23 Q. Just give me a minute here.

24 A Let'sseeit Justa second, David, and

25 'l fix it for you
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___ SHEEI 17 PAGE 65 ____ PAGE &7
1 Q. I'm not following what you're saying so 1 A But--and it really doesn't make any
2 you're going to have fo help me out. 2 difference fous [t shows between the two of them
3 A Okay. 3 that there are — let's see. Is what happens is
4 Q. Mr. Whittaker, can you describe what you 4 instead of running the 52 cattle for 45 days, we run
5 have done so that we have this written down? 5 like a hundred for less than two weeks because 52
B A | have just highlighted on exhibit - on 6 cattle just doesn't work for us.
7 Table 1, Lemhi Resource Management Planning Area 7 Q. Okay. Notenough fo mess with?
8 Grazing Allotment and Livestock Use, State Section 8 A Not enough fo mess with.
9 that there are 434 acres of BLM in that allotment and 9 Q. Yeah, that's what | thought. Okay. But
10 that with the corresponding page in front of that, 10 the total AUMs would be the same?
11 you will note that there are in State Section - 11 A. The total AUMs would be the same
12 there are 33 BLM AUMs in that 434 acres That means 12 Normally we don't get the full amount
13 that there are only 15 AUMs in that. The rest are in 13 Q. Okay. Now, the next page of this -
14 the State Section, the State ground —~ 14 next two pages are -- lef's say the next four pages
15 Q. Okay. 15 appear to be some hydrology, mean discharge, et
16 A —thatis fenced in common with that. 16 cetera. Can you explain the significance of that to
17 And look at the map. You can't really tell any 17 me, those pages?
18 distinguishable difference So's what I'm saying, 18 A Well, this one that says page 13, here,
19 the carrying capacity on this ground here is 19 is the one | referenced earlier in that they had a
20 deteriorated until it's not worth going there after 20 high of 295 cfs, | think, on May 31st and a low of 17
21 anymore because if's a small area. This s over a 21 cfs somewhere, | think, last of September, first of
22 thousand, soit's worth it But to move the cattle 22 Qctober. And the point I'm making here is that
23 here, when we move out so late, generally speaking, 23 you've got that real high spike there. Let's keep
24 there isn't anything left there to graze 24 some of that water up there [n essence that's the
25 Q. Let me look at this so | think | can 25 only time this water right that we're filing an
— PAGE &6 — PAGE 68
1 understand what you're saying. 1 application for would be running, is this -- it looks
2 A. It does make a great antelope pasture 2 fike from - it's kind of hard to teil by this chart,
3 though, as the Fish and Game can probably verify 3 butit looks fike from, oh, say -- looks like maybe
4 Q. I'm going to see if | can summarize 4 the 25th of May to the 11th of June. I'd say year
5 this, and you tell me whether I've got it all fouled 5 in, year out, well, you're probably not going to
6 up, or whether | have understood it. You have an 6 average two weeks Probably, two weeks But
7 allotment number, 6220, and in that allotment number 7 according fo our way of figuring, that's 42 sets
8 6220 there's 640 acres of State land and 434 acres of 8 That's enough to irrigate it over once.
S BLM land. 9 Q. Okay. Now, let me make sure |
10 A That's correct 10 understand. The —if | can get this back.
thl Q. And that is used, on the one page, it 1 A (Handing to counsel }
12 shows from May 13th to June 27ih. 12 Q. So that spike that you see that you've
13 A Yes, that's correct 13 described at the end of May and the first part of
14 Q. Now, we go back to the previous page for 14 June, do you attribute that to a rainfall event?
15 allotment 6220, the grazing period shows May 16th, 15 A. Oh, that's not rainfall That's melt
16 not 13th, te June 30th. Have | understood that 16 That's snow melt.
17 comectly? So there's a discrepancy there in terms 17 Q. That's snow melt?
18 of the grazing period? 18 A. That's snow melt That's not rainfall
19 A 1 don't know why it's actually those 18 Q. Okay. Andiwant fo make sure |
20 dates because, for some reason —- and we haven't - 20 understand where this is being measured or projected.
21 to my knowledge — we haven't been geffing the 21 itdescribes: "Graphical representation of data in
22 special use on that unless the State has okayed 22 Table 5 for unimpaired discharge measured in Big
23 eaifier because normally we go on there 5/5 to 5/10 23 Timber Creek upstream from diversions.” So thatis
24 That's one of the earliest ones we can go on. 24 upstream from all diversions?
25 Q. Isee. Okay. 25 A. You might say, yes.
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. SHEET 18 PAGE 69 —— PAGE 71
1 Q. Okay. 1 A. That was the one that was measured along
2 A There's one small one above it But you 2 with the Carey Act ditch adjacentto it The Carey
3 might say, for all practical purposes, above all 3 Actditch had a lot of fish in it. But this ditch
4 diversions. 4 didn't have any fish in it
5 Q. And do you know what the existing 5 Q. Okay.
6 diversions would do to that spike in ferms of 6 A And that ditch ran a lot longer than
7 changing the shape of it? Let's say | put -- 7 we're projecting running this one So I'm assuming
8 A Well, you might say they'd take 160 cfs 8 it would be very negligible if there was any fish in
9 outofit. There's 96-something decreed. If you 9 it
10 put some - say you put 20 percent flood on there, 10 Q. Okay. So let me ask the question this
11 which could be true or not  On ours, why, 20 percent 11 way. Let's - assuming the Department of Water
12 would be high On some of the others, like — but | 12 Resources approves the application as stated, do you
13 think he's got a preity high decree because he's got 13 have any intention to put any type of fish screening
14 such a late water right. So | think there's 96 point 14 devices in this ditch?
15 something cfs that's decreed on Big Timber Creek. 15 A. Atthis pointin fime | don't. [ don't
16 Q. Okay. Now, let me go back to ~ 16 know that — | can't say what the future is going to
17 A Lef's look at that one other flow — 17 bring, but at this point in time, | wouldn't
18 Q. - okay. 18 Q. All right.
19 A. —that's highiighted there That's in 18 A H's going to be two weeks, remember.
20 2008. That's last year, and I'l describe that to 20 Q. Okay. | understand. | understand that.
21 you 21 A Two weeks.
22 Q. Okay. Why don't you do that 22 Q. But it comes at a bad time of year, too,
23 A Okay. Thatwas measured at the Timber 23 from our perspective, and | don't want to argue with
24 Creek bridge below all diversions 24 you, Mr. Whittaker.
25 Q Okay. 25 A Yeah
—e PAGE 70 . PAGE 72
1 A. And if you will look from the 18th of 1 Q. I'm not trying to do that. I'm just
2 May until the 28th of May, you go over to the May 2 trying to understand where we are with it. And do
3 column there, you've got 17 as high as 83 cfs and 3 you understand that there are at least some programs
4 down on the last day, 8 6 cfs. And we're only saying 4 for funding fish screening of diversion ditches?
5 that we're going to take 4 cfs out of that, so they S A lunderstand there are.
6 talk about 13 cfs being minimum, why, they've got I 6 Q. And have you participated in any of --
7 plenty of water for fish. There's 13 above that, you 7 A I haven't
8 might say, every day with the exception of May 29th. 8 Q. Okay. And when you say you haven't,
9 And then you go back over to June, 9th and 10th Now 9 does that refer to the different water rights that
10 that's rain This last year, June Sth and 10th, 10 you have throughout the Lemhi River basin?
11 that's rain. We had probably a good inch and a hali 11 A Yeah They're alt on tributaries. We
12 of rain, and it really brought that creek back up. 12 don't have anything that comes off the main - Lemhi
13 And sowe had 20 and 21 cfs But that is below all 13 main stem Ours are all off on tributaries
14 diversions 14 Q. And are there some factors that would
15 Q. Okay. Let's go back to this deposition 15 convince you to change your position on that and
16 exhibit. if's No. 5, | believe. 16 participate in some of those programs? What would
17 A ltis 17 those factors be?
18 Q. And | want you fo talk about Picture 18 A. You know, it's hard to project what the
19 No. B, "Our Clark ditch head gate." Are there any 18 future brings I'm not saying that I'm unwilling to
20 sfructures associated with the Clark ditch head gate 20 do anything, you know, that something isn't
21 that prevent fish from being taken down the ditch? 21 negotiable At this point in time, I'l say I'm not
22 A No, there isn't, but according to Scoit 22 anxious. [l putitthat way
23 Feldhausen, when we was on the tour, they measured 23 Q. Okay. Let me just pose some other
24 this ditch that we referred to in the 1950 agreement. 24 questions along those lines. If there werea
25 Q. Uh-huh. 25 condition imposed on this water right, that before
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SHEET 19 PAGE 73

you could divert any water, that a fish screen

adequate by Department of Fish and Game standards be

installed, would you have a problem with that?

A | guess if'd depend on who is going fo
put up the money and things, et cetera. You know,
we're talking about a two-week irrigating system.
Why, there's a limit fo how much money you can put
in, you know. We're not - we don't want fo do it
for our health. We want to do it because it's going
to be profitable

Q. Okay. | understand that. The existing
diversion that's shown in Deposition Exhibit -- |
forgot the number -- 57

A Yes, it's 5 on the picture

Q. -~ does it have a measuring device
associated with it to where a water master can go out
there and actually measure the water?

A It doesn't at this point in time, but
we've got several of them that the Lemhi River water
masters has given us sitfing there  We can put one
in, so that's not a problem.

Q. Okay. Soif a condition were imposed on
this water right, that before you could divert any

. PAGE 75

1 Q. Okay. Now, let's assume that the same
2 applies fo the BLM land, that the conclusion is that
3 that right-of-way has been lost for nonuse for a
4 similar period of time. Do you have any objection to
5 filing an application with the BLM fo cross the land
6 that is shown on Deposition Exhibit 67
7 A. Well, at this point in time, I certainly
8 don't agree that | don't have an 1866 right-of-way .
9 Q. Okay. And | realize --
10 A. The ditch is in existence. If's been
11 there over a hundred years Al the old-timers would
12 sign affidavits to that
13 Q. And ! understand -
14 A. And that's my interpretation that | read
15 inthe ~
16 Q. Okay.
17 A - Watersheds versus Matejko.
18 Q. And I understand there's that dispute
19 there, and it's really, essentially, a mixed question
20 of facts - fact and law, and it's something I'm
21 not - you know, we're not going to agree about that.
22 And]justwant fo make sure | understand what your
23 position is, assuming that your conclusion is
24 incorrect, that — what you would do in response to

13
14
15
16
17
18
19
20
21
22
23
24
25

You have a reference on page 2 about a right-of-way
over State land, sir. And | want you fo assume that
whatever right-of-way may have existed over the Sfate
land in Section 36 for your difch has been lost
because it's not been used for a period of over five
years. Just assume that that's been the case. |
know you probably don't agree with that, but let's
just assume, hypothetically, that that is in fact the
correct legal conclusion. Do you have any objection
to filing an application for an easement across
Section 36 if that's what the facts are?

A. |f that's what the facts are, why, I'd
doit

24 water, that there be an adequate measuring device
25 installed and in place, would you have any objection 25 it. Let me see here.
. PAGE 74 __ PAGE 76
1 tothat? 1 Al guess very last resort
2 A No objection. We won't only not object, 2 Q. Okay. You haven't asked for a break,
3 welldoit. No argument at all there. That's part 3 but! need to take a break.
4 of the plan. We'll put in the measuring device. 4 A Okay
5 Q. Now -- I'm fumbling too much. Just give 5 {Break from 3:27 pm to 3:36 p.m }
6 me a minute here. B Q. (BY MR. BARBER) We're back on the
7 | want to go back to Deposition Exhibit 7 record, Mr. Whittaker. We're going to try to get
8 No.7. And ~ 8 this finished up. | would like fo get back to Boise
9 A Lef's see. Are you talking on mine? 8 sometime tonight.
10 Q. Yes, your Deposition Exhibit 7. 10 And | may have misunderstood what the
1 A letsee Whatdid | do with that? 11 circumstances were, In 1995, | believe you testified
12 Q. I'm just going to point it out to you. 12 there was water in the ditch that you've marked as

13 green on the Deposifion Exhibit No. 4.

14 A No 4.

15 Q. Okay.

16 A. That's true.

17 Q. Okay. And where did that water come
18 from? Was that -

19 A lt came from Big Timber Creek

20 Q. Was it af your - at point B?

21 A AtpointB

22 Q. Atpoint B, okay. And is that the only
23 year after about 19 -- okay. That was the last year
24 that you diverted water into Big Timber Creek?
25 A 1don't know that for sure, from Big
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— SHEETI 20 PAGE 77 — PAGE 789
1 Timber Creek I'm going fo say somewhere between '95 1 from that. Would you withdraw your application at
2 and'99. 2 that point in time?
3 Q. Okay. 3 A. That there's a substantial impact?
4 A Somewhere in that time frame, but | 4 Q. Yes. Now, I'm just - I'm asking you a
5 can't verify that with any record 5 hypothetical question about that. If that's what the
6 Q. Okay. 6 facts are from this - if we get the Big Timber Creek
7 A It'sjust strictly memory. But!do 7 reconnected, whether at that point in time you would
8 know that in 1999, for sure, that it was turned off. 8 say, "Well, I'l withdraw my application"?
g And it might have been from that previous lawstit or 9 A. if's hard for me to visualize that, |
10 hearing that we had with the Clarks because somebody 10 guess, because it seems uncomprehendable because
11 turned me in and said he's diverting water and he 11 we're talking about -- you might say 85, 90 cfs in
12 doesn't have any water rights. And that's why [ kind 12 between there that's decreed plus the floodwaters.
13 of think it might be '99 — 13 Q. Okay.
14 Q. Isee. Okay. 14 A Solcan't visualize a circumstance like
15 A. - for the water department. At that 15 that.
16 point in time, it was turned off 16 Q. Okay. Let's go to what you propose to
17 Q. Okay. Good. Now, do you have any 17 do with this water, assuming that it is - the
18 familiarity with the plans to reconnect Big Timber 18 application is approved. | believe you testified
19 Creek with the Lemhi River? 19 already that you're going to put it in pasture.
20 A tdo 20 A. That's correct.
21 Q. Expfain to me what your understanding of 21 Q. Now, so let's assume that the
22 what's being proposed there is. 22 application is approved and any court appeal is
23 A Well, my understanding — I'm not reat 23 resolved. What's the first thing you're going fo do
24 clear - is that they're contemplating moving the 24 out there on the land?
25 point of diversion up and taking part of the water 25 A The first thing we're going to do is
= PAGE 78 __.. PAGE B8O
1 from Carl Tyler and putting the rest in a pipe or 1 start cleaning ditches and farming, and we will
2 something for him to irrigate with pivots, | suppose 2 probably put in intermediate crested whealgrass along
3 ButI'm not ~ as far as -- that's about what | know 3 with a dryland alfalfa and maybe a dryland bonegrass,
4 Q. Okay. 4 something like that So in those years when we have
5 A ls-—- 5 adrought and we don't have any water at all, i
6 Q. Iwant you to assume that that 6 won't burn out, and we'll have it the succeeding
7 reconnection is accomplished within a year. Is it 7 year
8 your conclusion that the approval of this application 8 Q. Okay. So do you intend to, essentially,
9 would adversely affect that reconnection? 8 remove the exisfing vegetation that exists there and
10 A You know, | don't think it would 10 farm the whole 200 acres?
11 adversely affect that reconnect at all because we're 1 A | would say that we'll probably farm
12 talking about two different extremes. We're talking 12 everything that is east of the green line on Exhibit
13 about the earliest water right on Big Timber Creek as 13 No. 2, and we'd probably irrigate fhe rest just
14 opposed to what would become the latest water right. 14 probably the way it is
15 This time there might be some filed behind me. But 15 Q. Okay. So the west -
16 at this point in fime, this will be the last right on 16 A West would be irrigated the way itis
17 Big Timber Creek. 17 Q. Okay. And so with respect to that
18 Q. Okay. And so is if your festimony today 18 stuff, the stuff west of that line, you're simply
19 that you don't believe that this approval of this 19 going to be applying water to native forage, whatever
20 application would have any adverse impact upon the 20 is there?
21 goals of the reconnection of Big Timber Creek? 21 A That's correct.
22 A. [ don't think it would have any impact 22 Q. Okay. And the basis for doing that is
23 atall 23 that the native forage -- there will more of it if
24 Q. Let me assume that it was demonstrated 24 you put some water on it; is that the assumption?
25 to you that there would be substantial adverse impact 25 A Not only that, it won't only be more,
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___ SHEET 21 PAGE 81 ___ PAGE 83
1 il change in kind over time being irrigated. 1 Q. The --
2 You'll go from a dryland grass fo a Timothy or maybe 2 A [know the map and the area
3 this intermediate grass, crested wheat or something 3 Q. Okay.
4 will blow over there and if will seed down. Orthe 4 A. lknow that. But as far as the yellow
5 other opfion we have is you can kind of seed that - 5 line around there —- our ground that we're talking
6 something like that probably with catfle just feeding 6 aboutis on this map.
7 them there, and then when they're there in the 7 Q. Okay. That's -
8 springtime, why, it's meliing and stuff, they'll just 8 A Tknow that, if that's what you're
9 naturally seed something fike that 9 asking
10 Q So- 10 Q. Yes. And let me — again, 'm not
11 A. That's a possibility too. 11 ftrying to trick you, so I'll teli you how | came up
12 Q. So you're - if | understand your 12 with this. And if you note, it actually has a date,
13 testimony, you're not going to out there with a drill 13 in the lower right-hand corner, of January 4th, 2007.
14 in the area west of the green line and - 14 | did that late yesterday afternoon. This actually
15 A That's correct. 's kind of rough 15 is a - on the Internet, you can go to the US.DA.
16 country and it doesn't lend itself to being farmed. 16 website and they have the soil surveys there. And
17 Q. Okay. in other words if | tried to use 17 for at least this particular one, this is the only
18 a drill out there, I'd probably break my drilf? 18 way you can get if. You can't get a published
19 A That's correct 19 version of it. You have to get it over the Internet.
20 Q. The area - | guess it would be east of 20 And what | did was simply, with some struggle, found
21 the green line on Deposition Exhibit No. 2, you could 21 yourarea and had a layer added to that of what they
22 seed that with a drili? 22 call the soil survey map, the soil survey.
23 A We could 22 And so you have numbers there, a6, a
24 Q. Okay. What about stones in the area 24 119, a 231 and a 114. Those refer to different
25 east of the green line? Is that at all stoney? 25 soils, sir. And what!'d like to ask you about -
. PAGE 82 — PAGE 84
1 A Oh, somewhat But the whole country up 1 and it's really - if's going to take me a minute to
2 thereis If you didn't farm stones, you wouldn't be 2 find it. The —if you look at the soil denominated
J famming in the Leadore area. 3 No. 6. Do you locate No. 6 on Deposition Exhibit
4 Q. Okay. Let's see here. | need to get 4 No.9?
5 something else. I'd iike fo have this marked as a 5 A ldo.
6 deposition exhibit 6 Q. Okay. If you go to the other document,
7 {Exhibits 8 and 3 marked.) 7 Deposition Exhibit No. 8, and you go to the page 19,
8 (Discussion off the record.) § there's a description of that. |'s right up here.
9 Q. (BY MR. BARBER) Mr. Whittaker, ] might 9 And for - one other thing | want to point out to
10 ask you to look at Deposition Exhibit No. 8 and 10 you, if | had copied the entire soil survey, it was
11 Deposition Exhibit No. 9 and ask whether you've ever 11 1300 pages and | did not think the court reporter
12 seen these documents before? 12 wanted that or | wanted it or you would wantit. So
13 A It's hard to say. | actually 13 Iselected portions of it. And what [ have selected
14 participated in, | think, the soil survey that this 14 here is a descripfion of soil fype & that appears on
15 s talking about some years ago. And | think | have 15 Deposition Exhibit No. 9. And you notice that it
16 that information probably in my collection somewhere. 16 comes down and has a description of Major Uses. [t
17 Q. Okay. 17 says imrigated pastureland, hayland and rangeland.
18 A. But as far as knowing the different soil 18 That's how they describe that Soil No. 6.
19 ftypes or anything like that, well, | don't 19 A Okay.
20 Q. Okay. Have you ever seen Deposition 20 Q. Now, if you go to Exhibit No. 9 and you
21 Exhibit No. 9? 21 see a soil type 231, we can go over fo page 259.
22 A. | don't believe that [ have | don't 22 1t's just a few pages in from that other one. And
23 know what that refers fo 23 you can see 231, and they describe on page 260 of the
24 Q. Well - 24 following page, Major Uses as: "Rangeland and
25 A. The yellow line, you mean? 25 irrigated pastureland.”
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1 A Lefs see 1 show 3 tons to the acre and 8 AUMs per acre for
2 Q. You have to go fo the next page. 2 imigated pastureland.
3 A The next page? 3 A Peracre?
4 Q. Yes, at the fop of the page. 4 Q. Okay. Peracre, that's right.
5 A Oh, okay 5 A Yeah
6 Q. Now, what I'd like to do is refer you to 6 Q. Okay. Do you have any reason fo
7 page 296, just a few pages further on, and at the 7 disagree with that?
8 bottom - no, you're there, sir, | believe. No, this 8 A | think that's reasonable
9 is it right here. 9 Q. Okay. Now, let's go over fo - okay.
10 A. Oh, okay. 10 It's several pages over. We've got to get fo,
11 Q. Because of the way they number the pages 11 actually, one we haven't talked about. it's going to
12 that — they're sort of hidden. At the bottom, you 12 be page 602, sir.
13 notice they have a heading called Prime Farmiand? 13 A Okay
14 A Okay 14 Q. And you notice that we go back fo
15 Q. Go over to the next page, which is 297, 15 Deposition Exhibit No. 9, there's a soil type 114,
16 and towards the bottom of the page, they have the map 16 and only a very small part of 114 actually appears to
17 units that they say: " ... meet the requirements 17 he within the area that is a place of use for
18 for prime farmland if irrigated are:" and | would 18 Application For Water Right No. 74.15613. But if you
19 note that neither soil type 6 or soil type 231 are in 19 notice that soil type 114 is described in Table 5 on
20 thatlist. Do you see that, sir? 20 page 602 as a 4E soit under immigated and there are
21 A |seethat 21 listings for alfalfa hay, barley, oats and AUMs. Did
22 Q. Do you agree that the areas marked on 22 you see that?
23 Deposition Exhibit 9 are not prime farmiand? 23 A ldo
24 A | agree with that, and that's what | 24 Q. Okay. Do you have any reason to
25 planon is pasture land. 25 disagree with that?
— PAGE B86 .— PAGE 88
1 Q. Okay. | just wanted to make sure. 1 A No.
2 A Oh-- 2 Q. Okay. Now, let's go over fo page 611,
3 Q. 1 think we agree here. 3 and we have a soil type Whiteknob, 231.
4 A Yeah, I'm nct going to grow sugar beets 4 A Okay
5 onthere 5 Q. And do you see that soil type Whiteknob
6 Q. Okay. Now, I've got to go in here a lot 6 is listed under the land capability irrigated as a 48
7 further, Pardon me for not being a little more 7 soil?
8 organized. 8 A ldo
9 Okay. Now we're going to jump way over 9 Q. Okay. And that the only listing for
10 to page - we're going to start on page 594. It's 10 land capability and yields per acre is 8 AUMs per
11 one of the hidden page numbers. 11 acre; is that correct?
12 A Okay 12 A. That's correct. Do we have any 232 1in
13 Q. Okay. You notice this is entitled: 13 that?
14 Table 5 Land Capability and Yields Per Acre of Crops 14 Q. It's 231, sir, that I'm asking you to
15 and Pasture. Are you at that page, sir? 15 look at.
16 A lam 16 A Oh
17 Q. Okay. And you come down to Map symbol 17 Q. There are two Whiteknobs.
18 and soil name No. 6, Bartonflat, and you notice that 18 A Yeah, okay.
19 Bartonflat - and, again, | want to hurry this along. 19 Q. H's confusing.
20 On the Land capability there is a cotumn labeted N 20 A Yeah [I'mwith you now
21 and another column labeled I. If you look at the 21 Q. Okay. Do you have any reason fo
22 area in parentheses under Table 5, it will say that 22 disagree with that characterization?
23 "N"refers to nonirrigated areas and "I" refers fo 23 A Fthink that's realistic.
24 imigated areas. Bartonflat is shown as a 4E class 24 Q. Okay. Now -
25 land. And if you follow that row over, it -- they 25 A Thatis 8 AUMs per acre we're falking
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1 about t that? Have | read it correctly?
2 Q. That's what they're saying if it's 2 A Let'ssee. Now, say that, again, what
3 irrigated. 3 we're saying there
4 A, lrrigated, right. 4 Q. Okay. Bartonflat, item 6. And we're
5 Q. Improved pasture, 5 coming over fo a favorable year, the dry weight total
6 A Right 6 production is 500 pounds.
7 Q. Now, that is not the same as if if's 7 A For Bluebunch wheatgrass?
8 just native land. We'li getto thathereina 8 Q. No. That's fotal production. It says
9 minute. 9 total production at the top. And if you don't -
10 A Yeah No, [ realize that 10 A. That's per acre?
1 Q. Okay. i Q. That's per acre, yes.
12 A lwas just making sure we were on the 12 A That sounds reasonable, though.
13 same page. 13 Q. Okay. And in an unfavorable year, i's
14 Q. That's right. We're on the same page. 14 250 pounds.
15 Okay. Now, let's go do something a 15 A. I'd agree that you can drop your
16 little different. I've got to find this. You're 16 production half in an unfavorable year There's no
17 going fo have to give me a minute. Okay, it's justa 17 doubt about it.
18 few pages in. It's page 614. We'll start with that. 18 Q. Okay. And then you come over to the
19 A Okay 19 Characteristic vegetation, and it lists in order of
20 Q. It's right at the very end. 20 frequency out there Bluebunch wheatgrass, big
21 MR. FOSTER: 614. I'm sorry. 21 sagebrush, et cetera. And for Bartonflat, No. 6, it
22 THE WITNESS: It's on the inside there to0, 22 shows a Bluebunch wheatgrass is 45 percent of the
23 Kent 23 composition. Is that what you would expect to find
24 Q (BY MR. BARBER) Now, do you have any 24 out in the Area No. 6 on the Deposition Exhibit
25 figure that you use in terms of dry weight forage 25 No. 9, or would it be different than that?
— PAGE 80 - PAGE 52
1 that constitutes the amount of forage consumed by 1 1 A I'd think it's still different from
2 AUM in a month? 2 that
3 A ldont. 3 Q. How different - how would you expect it
4 Q. You've never heard the amount of 4 t{obe?
5 600 pounds dry weight as the amount a cow consumes in || 5 A 1'd think it would be more fo the wetter
6 amonth? 6 species because this area here, thatis a
7 A You know, I've always heard more like 7 considerable drainage
8 pounds perday And most animals, young animals at 8 Q. Okay.
9 least, eat their weight each month. 1f you've got a 9 A And it catches quite a lot of waler
10 600-pound calf, he eats 600 pounds in a month. 10 coming down through there, and it's got ditches that
11 Q. Okay. What about a grown cow that's 11 still divert that out through there And it's —
12 1,300 or 1,400 pounds? 12 that is normally, you might say, irrigated during
13 A Well, they're going to not eat quite 13 early flood flow.
14 their weight, most generally speaking. That might be 14 Q. Okay. So some of the other -
15 different what — between Holsteins and beef cattle 15 A. That might be true out on the edges
16 Q. Isee. The estimates you were just 16 here, but basically speaking, right over to — I'd
17 qgiving me, were those dairy cattle or beef cattle? 17 say about everything that's in No 6 would — I'd say
18 A They're beef catfle 18 was greater than that
19 Q. Okay. Now, lef's go to page 614, ltem 19 Q. Okay. More Bluebunch wheatgrass or
20 No. 6, Bartonflat. And do you notice that there is a 20 something different than Bluebunch wheatgrass?
21 total production, and they list three years, 21 A Oh, there's Bluebunch wheatgrass there,
22 favorable, normal and unfavorable? 22 some, but | don't know It doesn't seem to me fike
23 A Okay 23 that's the major component there
24 Q. And under "favorable," they have a dry 24 Q. Okay.
25 weight of 500 pounds per acre. Do you agree with 25 A. But | can't tell you what is for sure
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be profitable, again.

Q. Right. | understand that

A And if we're going to do this, why, then
it's worthwhile.

Q. Okay. Let's go over to the next page
and sort of go through the 114 on page 646, the

Leadore. And, again, we have some fotal production

figures there of favorable 650, normal 400, and
unfavorable 250. Would you agree with - or do you
have an opinion about that?

A You know, again, I'm just not real
knowledgeable on that other than the ~ | agree with
the percentage between 650 and 250 between a
favorable and unfavorable. But as far as being able

~ SHEETI 24 PAGE 93 .. PAGE 95

1 Q. Okay. 1 to put that there's 650 on a good year out there, I'm
2 A | don't know if it's overflow Timothy 2 not really knowledgeable on that I've always been
3 coming from the neighbor, there, or something else. 3 able to call the agent up, and he would fell me those
4 Q When you come down to some of the other 4 figures if | needed them
5 species listed, the Hood's phlox, can you identify 5 Q. Okay. Come over here, and when you look
6 Hood's phlox? 6 at the composition on Bluebunch wheatgrass and big
7 A | couldn't 7 sagebrush, do you agree or disagree with that
8 Q. What about Indian ricegrass? 8 description of that?
9 A lcant 9 A Well, there's not 20 percent Wyoming big

10 Q. What about Sandberg bluegrass? 10 sagebrush out there | do know that.

" A 1can't identify that either 11 Q. Okay.

12 Q. What about Bottlebrush squirreltail? 12 A ls that a percent? Yeah, itis

13 A lcan't 13 Q. Yeah.

14 Q. Other perennial forbs, can you separate 14 A. There justisn't 20 percent

15 aforb from grass? 15 Q. Okay. What about -

16 A The sheep can. 16 A. And [ don't think there's 40 percent

17 Q. Okay. 17 Bluebunch wheatgrass, either

18 A To some extent, but - 18 Q. So it's sort of unknown what the other

19 Q. Okay. So certainly you can distinguish 19 stuffis?

20 big ~ Wyoming big sagebrush? 20 A Yeah Unknown, other than spotted

21 A Oh, yeah No doubt about that. 21 knapweed

22 Q. Is there some of that out there? 22 Q. Okay. Let's go over fo the very last

23 A There's not much [t's wanting o come 23 page of this exhibit. We've got our favorite one,

24 back a little bit, but there's still not hardly any 24 231, Whiteknob, and would you agree with me when we

25 in There's actually -- what's strange here is 25 look at Deposition Exhibit No. 9 that Whiteknob is

— PAGE 94 . PAGE 96

1 what's actually filling up with — one of the reason 1 the predominant soil type in the area in question?
2 it needs to be done something with is spotted 2 A Yes.
3 knapweed This is a horrendous area going through 3 Q. Yeah. And let me explain something to
4 there And it doesn't have any control, and that's 4 you, Mr. Whittaker, so you can interpref this. The
5 one reason |'d like to put this water on there and do 5 vyellow line, or the rectangular yellow line, for you
6 something with that You can't really control it 6 fto get the other stuif defined, you have to do what
7 there. 7 they call, define an area of interest. And that's
8 Q. Okay. Would putting water on there kill 8 something you simply draw in there.
§ the spotted knapweed? g A lsee

10 A Well, it would if we do some other 10 Q. And it's done -

11 actions In order to do the other actions, it has to 1 A So you just enclosed the property.

12 Q. And | don't know whether — | was pretty
13 sure 1 was notincluding the precise property

14 boundaries. | had no way of doing that. But what
15 they do after you define an area of interest -- let
16 me just explain that to you —- you go over to the
17 last page, then they will give you percentages of
18 what the different soif types are.

19 A Is that on this one?

20 Q. Yes, it's on Deposition Exhibit 9.

21 So if you were able to define,

22 precisely, the area of interest that you had, you
23 would be able to come up with the precise acreage ~
24 A Acreage.

25 Q. - of the land. But since | didn't know

T&T Reporting

www. Tand T Reporting. com




.POSITION OF F.JAMES WHITTAL

«- 1/5/07

10
1
12
13
14
15
16

sagebrush and make the crested wheatgrass grow. You
can improve crested wheat seeding probably 500 to a
thousand percent by doing that.

Q. I'see. Okay. Now, when | get towards
the end of a deposition, | always give the witness an
opportunity to think about what his testimony has
been, and [ know, sometimes, people make an answer in

—.- SHEET 25 PAGE 97 — PAGE 99
1 the boundaries well enough, these numbers aren't 1 actual Administrafive Hearing where matters come up
2 cormect 2 and you say, "No, that's not right. 1 got that
3 A lsee Okay. 3 wrong.” So ['d like to give you five minutes fo do
4 Q. So you can all do that from your 4 that. We'll take a break, and | want an opportunity
5 computer. 5 t{o talk to my Fish and Game personnel.
6 Let's go back to Deposition Exhibit § MR BARBER: Is there a room we can go fo,
7 No. 8 and, again, for No. 231, Whiteknob, we have, 7 Kent?
8 again, in terms of total production a favorable, 8 MR. FOSTER: Yes.
9 normal and unfavorable. Do you have any disagreement {| 9 (Break from4:11 pm 0 4:30pm )
10 with those numbers or any comments about them? 10 Q. (BY MR. BARBER) Mr. Whittaker, before
11 A. Not other than I've already expressed. 11 the break, I said | wanted you to think about your
12 Q. Okay. And if we come over to the 12 answers to see if there was anything that you would
13 composition of the species out there, do you have any 13 like to change or correct or whatever. Have you done
14 comments about that composition? 14 that?
15 A No. That's on 231. 15 A lhave
16 Q. Yes. 16 Q. Do you have any corrections you would
17 A. Well, on 231 — what's marked off there 17 like to make to the record today?
18 as 231 — why, if -- there's probably 1 percent 18 A | don't think there are any corrections,
19 sagebrush, Wyoming sage, why, that would cover it 19 but I'd just like to reemphasize some points, if
20 There just isn't hardly any sagebrush there. 20 thaf's all right
21 Q. Has there been a fire in there recently 21 Q. That's fine,
22 to getrid of the sagebrush? 22 A Recently, we flew my family down to the
23 A There hasn't 23 National Finais Rodeo. And since we have a daughter
24 Q. There hasn't? 24 and son-in-law over in Hamilton, we flew out of
25 A. No But what happens there is that we 25 Missoula
= PAGE 98 . PAGE 100
1 feed on there every spring and we cover a lot of 1 Q. |see.
2 that, and feeding cows on sagebrush kills it 2 A And on our return flight, my son-in-law
3 Q. I'see. Okay. That certainly explains 3 says, "Hey, look out the window " And, you know, we
4 it 4 were high enough, coming in — we were coming kind of
5 A We do that on crested wheat seedings on 5 over the far edge of the Pahsimeroi Valley  But we
6 purpose. In fact, we've established a new stack 6 were high enough, at that paint in time, that we
7 yard, drilled a well, and we're in the process of 7 could look over and see the Lemhi Valley too. And at
8 building a shed fo protect the loader and the feed 8 that perspective, it gives you a different outlook on
9 wagon for that express purpose, to calm down the 9 just how this whole system works

10 But | say, again, we're just narrow

11 mountain valleys, and in order to keep your economy
12 going, we simply have fo use that water that's out

13 there for agriculture as much as possible. We have
14 to keep agriculfure in business. We've lost our tax
15 base other than that. They've taken the timber

16 industry out The mining industry is out except the
17 Challis. That doesn't help the Lemhi that much  But

17 haste, and later on think that, perhaps, there was a

18 better answer or more complete answer thaf could have || 18 all of that that flows out, flows back in. [t's not

19 been made. And out of faimess to the witness, i 19 lost There's some consumed all right.

20 always fike to provide that opportunity to the 20 I remember one of the places that |

21 witness. 21 bought from one neighbor - not the one we're talking
22 What I'd like to do is give you 2 little 22 about, however, but if's within a quarter of a mile

23 opportunity fo think about your testimony and whether 23 of that one -- they put some dye in that irrigation

24 you need to correct anything. i's a lot easier to 24 water years ago, and then they found that in the

25 correct it now than it is to fix it later af the 25 Lemhi River. And ! think that's what builds up that
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that this is a case in point. F've got this one map
that's a lot better, if we have Kent make a color
photo of it

Q. Which one are we talking about, Jim?

A Let's see. We're talking about this one
right back here, this map right here Justkind of
take a look at this a little better here, if you
would, David.

Q. So are you suggesting that we make this
an exhibit in the depositionand . . .

A. That's fine by me, if you want to

MR BARBER: Can she run over there, again,
Kent?

MR FOSTER: Yeah. In fact, maybe what we
ought to do, is, maybe, have her do that one, too,
because we took your exira copy and made it an

— SHEET 26 PAGE 101 ___ PAGE 103
1 spring creek and holds it up is these ditches that 1 exhibit.
2 run out across this flat here, is they feed that 2 MR BARRBER: Are we running out of time?
3 fisheries. | think that if we take the water out of 3 MR. FOSTER: If's a littie after 4:30, but |
4 that and start putting it in too many pipes, | think 4 think she can still get over there and get these.
5 that we're going fo find that we're going to defeat 5 MR. BARBER: Okay.
6 our purpose for that area. B THE WITNESS: But if you or any of rest of
7 We've already got lots in pipes, but 7 them want fo question me on anything, why --
8 some of that water that we're working on right now 8 MR BARBER: I've got a couple of more
9 really feeds that main fisheries that we've got. 9 questfions, but we're going to let Kent do that
10 I've been there a long time and had a lot of 10 MR. FOSTER: Hold on
11 experience in the smaller areas that we put pivols 11 (Discussion off the record )
12 on, and if we don't get that water out there early in 12 Q. (BY MR. BARBER) Now, earlier during
13 the spring and late and do some flood irrigating in 13 this deposition you quoted from a lefter about the
14 those areas that aren't hit with pivots that are in 14 Nez Perce Agreement and talked about the 150 cfs that
15 these draws like this, that's one reason why we have 15 was aliocated for future uses in that agreement. And
16 that other type of plant in there at this point in 16 if | understand correctly, that 150 cfs applies to an
17 time is because we own from the forest down to that 17 area larger than just the Lemhi basin, it's this
18 point, you might say, other than just the very small 18 upper Salmon River basin. Maybe you've already
19 strip of BLM that runs through right there. But that 19 answered this, but let me ask the question this way:
20 water is all put in that basin from two sides, and it 20 If you are the water manager for IDWR and you're
21 just keeps coming right down through there and feeds 21 trying to divvy up that last little bit of
22 that whole aquifer on the Lemhi 22 consumption in the upper Salmon River, why would you
23 And [ think that it's - at this point 23 allocate any of that water to a grazing use for a
24 intime, | guess | can't see how what we're wanting 24 short period of time vis-a-vis a domestic use for
25 todo can have any impact on what we want to do as 25 irrigation of prime farmfand?
___ PAGE 102 . PAGE 104
1 fisheries people and stream connects and things 1 A Well, | think on that particular scale
2 because we're talking about different water. It's 2 is that - you know, | guess, first off, it's hard
3 only two weeks, and we can do this person a lof of 3 for me, knowing the system that we're talking
4 good, and | don't think we're going to harm anybody 4 about -- and it is a bigger area than the Lemhi But
5 eise 5 | was in that steering committee, and | think it was
6 Another thing is it seems to me like 6 Gary Chamberlain made the comment that - and I'm not
7 it's just kind of like going fo a rising tide, raises 7 sure where he's at He's up in Challis up there
8 all ships. I think that's kind of what happens here 8 somewhere. But there isn't that much area that's
9 is when it comes up, everybody benefits. And [ think 9 left that is irrigatable for an expansion He didn't

10 seem to think it was a concern and | - and | don't
11 think it is a concemn.

12 The thing about it happens - is what

13 happens is consistency and economics. It comes back
14 to that. We've got everything in place We don't
15 have to build the ditch and buy a head gate and
16 build all new ditches or put in a - you can't afford
17 to putin a sprinkler system for two weeks And up
18 in our area, that's all the water that's available is
19 two weeks. Soit's an economic thing. And so |
20 don't see it as being any problem.

21 Q. Okay.

22 A |just don't think that there's going to

23 be thatmany fileonit fn fact, | - they tatked

24 like there was quite a few ahead of me, but,

25 apparently, there wasn't that many because the

T&T Reporting

www. TandTReporting.com




—

—
—_

_POSITION OF F.JAMES WHITTAL (- 1/5/07

SHEEI 27 PAGE 105

application went right through. [t didn't take that
long.

Q. Okay. Now, of course, as a part of the
Nez Perce Agreement for providing this - and if's a
small amount of water, 150 cfs is nof that much
water - for future use, there also were some
commitments made by the State of Idaho to increase
salmon production in the Lemhi basin and to cerfainly
promote reconnection with cooperating landowners. If
you're going to get one of the benefits of the Nez
Perce Agreement, get some of this water, what burdens

e JE: N W W N G S I G G Y
CWoN®HDN A WRN A OO0~ L R —

PAGE 107

landowners that would be benefitting from the Nez
Perce Agreement to accomplish the goals of increasing

the fish production?
A. You know, I'm not real knowledgeable on

what it takes to increase the fish production, but,

you know, | guess partly is what really bothers me,
you know, is that when we talk about increasing fish
production is the statement | already made is that

99 percent of the salmonoid kills — or | think it

said they furnished 99 percent of the food supply for
the bull trout in Petit Lake - | think is what that
statement made - but when we have a predatory fish

else that you would be willing to do as one of the

12 are you going to underfake to be the other side of
13 the coin, essentially, and do the cooperation in out there, it's hard for me fo believe that we are
14 terms of assisting in the recovery of salmonoids in doing our utmost to promote fisheries. If's just
15 the Lemhi basin? like putting the wolf out here with our elk herds and
16 A You know, | made an offer. It's everything else. That doesn't make sense
17 probably been, like - it's probably been 15 or 16 You know, 'm an old sheep man. And |
18 years ago. We bought another ranch that had a guess, maybe, you can tell that. | didn't want
19 fisheries onit. And at that point in time — we had sheep - they said | was extreme when | said, "No way
20 a meeting up there on the ranch with the — | don't do we want wolves." | was siill in the sheep
21 know what all agencies, but the Idaho Power was there 21 business when McClure mentioned bringing woives in
22 and the Fish and Game was there and | don't know what 22 here, and | really fought that thing. But I didn't
23 besides that But, anyway, at that point in time, 23 get it stopped, as you can see. But when we're doing
24 they said that each salmon brings in $400 to the 24 all this stuff that costs money on one side, and over
25 local economy, and a salmon is worth $400 25 here we're - it said in that same article that we
. PAGE 106 . PAGE 108
1 Q. Uh-huh. 1 was going to spend $60 million for bull trout
2 A Well, [ said, "If that's the case, I'm 2 Why are we spending $60 million to
3 really happy to produce these right at the head and 3 promote a predatory fish? | don't think we got any
4 thatis on Texas Creek, which is that extension of 4 gumption anymore in the state of Idaho | think that
5 the Lemhi River Those fish could afl come down 5 ifthere's a predatory fish out there, lef's get rid
6 there” 6 of the predatory fish Let's put something out there
7 And Idaho Power responded back. They 7 that we can merchandise
8 said, "We have checked out several different 8 Q. Okay.
9 locations for fisheries," at that point in time 9 A I'mali for that. | want to promote the
10 "And at this point in time, yours is probably, 10 economy. If fish breeds helps our economy, boy,
11 actually, the most viable, but we're not doing any 11 let's doit. Whatever helps our local economic. We
12 more right now " And | haven't heard anything since 12 need some help there, and | don't disagree with that
13 aboutit But--and if fish is profitable, we'l 13 aminute. But | sure disagree with protecting the
14 raise fish, and we'd like to send them down the river 14 predatory fish
15 orwe'd like fo do whatever. We'd like to lease it 15 Q. Okay. |don't think | have any other
16 1o ldaho Power 16 guestions.
17 Q. But when you say "fishery,” are we 17 MR. BARBER: Allan, do you have any
18 talking about a fish hatchery? 18 questions?
19 A Weare. 19 MR BITTNER: No
20 Q. I'see. Okay. That's what you were 20 MR. BARBER: Kent, do you have any?
21 ftalking about. 21 MR. FOSTER: 1don't believe so
22 A Yeah Tftwas a fish hatchery 22 THE WITNESS: If | could see that [ could do
23 Q. Okay. So aside from, perhaps, leasing 23 something, that's my opinion If | could see that |
24 this property as a fish hatchery, is there anything 24 could do something, and it would be good for
25 25 everything, yeah, I'l do it
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MR. BARBER: [ appreciate your cooperation
THE WITNESS: Thanks.

(Discussion off the record )

(Exhibit 10 marked )

MR. BARBER: We're back on the record and we
have had a copy made out of a map of the permissible
place of use shown in red that Mr. Whittaker has
provided fo us. And, Mr Whittaker, it's a true and
correct copy of — it appears to be an orthophoto
10 quad along with a red area shown as the place of use
11 for this water right; is that correct?

12 THE WITNESS: That's correct

13 MR BARBER: Any other comments you'd like
14 to make about Deposition Exhibit 107

15 THE WITNESS: No.

16 MR. BARBER: Okay. Thank you very much.
17 And ! think we're done.

18 {The deposiion concluded af 4:51 p.m )
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VERIFICATION

STATE OF )
) S8
COUNTY OF )

I, F. JAMES WHITTAKER, say that I am the witness
referred to in the foregoing deposition, taken on
January 5, 2007, consisting of pages numbered 1 to
111; that I have read the said deposition and know the
contents thereof; that the same are true to my
knowledge, or with corrections, if any, as noted.

Page Line Should Read Reason

F. JAMES WHITTAKER

Subscribed and sworn to before me this
day of 2007, at , ldaho.

(Seal) Notary Public for Idaho
My Commission Expires

Page 110




REPORTER'S CERTIFICATE

STATE OF IDAHO )
COUNTY OF BONNEVILLE ) 8S.

I, Tina DuBose Gibson, CSR, RPR, and Notary
Public in and for the State of Idaho, do hereby
certify:

That prior to being examined, F. JAMES WHITTAKER,
the witness named in the foregoing deposition, was by
me duly sworn to testify to the truth, the whole
truth, and nothing but the truth;

That said deposition was taken down by me in
shorthand at the time and place therein named and
thereafter reduced to typewriting under my direction,
and that the foregoing transcript contains a full,
true and verbatim record of said deposition.

I further certify that I have no interest in the
event of the action.

WITNESS my hand and seal this 17th day of
January, 2007.

e it < ‘ .
""TINADUBOSEGIBSU“ ina DuBGOse
Notary Public in and for

The State of Idaho

My Commission Expires: 2/25/2011
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13303800 BIG TIMBER CREEX NEAR LEADORE, ID

LOCATION, ~Lat 44°40'47", long 113°22'15"7, NEWNWWNW4, sec. 33, T. 10M., R, Z7FE., Lemhi County, Hydrologic Unit
17060204, on left bank, 7 ft. above road crossing, and approximately 0.75 mile west of Leadore, ID.

FERLOD OF RECORD.-May 12, 2004 to September 30, 2004.
GAGE . -Water-stage recorder.
REMARKS.-No estimated daily discharges. Records excellent.

EXTREMES FOR CURRENT YEAR.-No flow for entire period.

DISCHARGE ( CFS ), WATER YEARR 2064

DAILY MEAN VALUES

Qct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep
] ——— [ [— —— —— - ——— e .00 0.05 3.00 0.00
2 - —— ——— —— e _—— ——— ——— 0.460 0.00 0.00 0,00
3 . _— [— - e —_—— - R 0.00 0.00 0.00 0,00
4 N ——— ——— - e —— - - 0.00 0.00 G.00 0.090
5 - ——— ——— p— - —— —— - .08 0.00 g.00 0,00
6 —— R ——— —— —_— o ——— ——— 0.00 0.00 0.00 0.00¢
7 —— _— e [ —— —_— — e 0.080 0.060 0.0¢ 0,00
8 U ——— — - e e —— —— -—— 0.00 0.00 0.00 0.00
g ——— . ——— —— o - -—- —_— 0.00 0.00 0.00 .00
10 ——— . ——— —— —— e -— —_— 0.00 0.00 0.00 d.00
11 ——— —_—— e - —— - —— -—- 0.00 0.00 0.00 0.00
12 ——— - ——— ——— —_—— — —— g.00 0.00 0.860 0.00 0.00
1 [ —_— ——— - -——— -— — .00 0.00 0.00 0.00 0.00
14 ——— - J— ——— - e e - ¢.00 0.006 0.00 0.00 0.00
15 [ o —— ——— g e -— ¢.00 0.00 0.00 0.00 0.00
15 [ - Jp— —— —_—— e -— 0.00 0.006 0.40 0.00 0.00
17 ——— —— ———— —_— - —— ——— 0.00 0.00 0.080 0.00 3.00
i R R J— —— — e -—- ¢.00 0.00 .00 0.00 0.00
19 ——— e -—— - --= — --- 0.00 0.00 0.00 0.00 0.00
20 —— —— i —_— - —— -— 0.00 G.00 0.00 0.00 0.00
21 —— - —— - —— -— e 0.00 0.00 0.00 0.00 0.00
22 _— _— I e - — -— .00 0.00 .00 0.00 0.00
23 ——— —— —— ——— - — -— 0.00 0.00 g.00 0.00 0,00
24 —— J— —— —— o -— — G.00 G.00 0.00 0.00 .00
25 _—— - ——— - — -— e 0.00 0.00 0.00 0.00 0.00
26 _— ——— - . —_— — —-— 0.00 0.00 0.00 0.00 4.00
27 —- R I e - —_— -— .00 0.00 0.00 0.00 0.00
28 e —_— ——— J— —— —_—— —-— 0.00 0.00 0.00 0.00 4,00
79 P, —— ——— ——— ——— —_— —— 0.00 0.00 Q.00 0.00 3,00
30 — . —— -—- —— -—- —— 0.00 0.00 Q.00 0.00 0.00
31 —_— —— - e e - -—— e 0.00 - 0.00 0.00 e
Total Q 3] 0 0 ¢ ] 0 0 0 ¢ g 0
Mean e ——— ——— —— - -—— -—— 0.000 0.000 0.000 0.000 0.000
Max ——— - —-— —_— — —— ——— 0.00 0.00 g.co .00 0.00
Min —— [ _— J— e -— ——— 0.00 0.00 0.00 .00 G.00

AC-Ft .00 0.00 0.00 0.00 0.00 0.00 .00 0.00 .00 0.00 0.400 .00

cal YEAR 2003
WTR YEAR 2004 TOTAL 0.00 MEAN 0.000 MAX 0.000 MIN 0.000 AC-TT 0.00




13303800 BIG TIMBER CREEK NEAR LEADORE, ID

LOCATION. -Lat 44°40'47", long 1313°22715", NEWMNWWNWY, sec. 33, T. 16N., R. 22E., Lemhi County, Hydrologic Unit
17060204, on left bank, 7 ft. above road crossing, and approximately 0.75 mile west of Leadore, 1D.

PERICOD OF RECORD.-May 12, 2004 to current year.
GAGE . -Water-stage recordey.
REMARKS.-Unapble to estimate daily discharges due to flow under various layers of ice during winter period. No
discharge measurements made due to flow under layers of ice cover during much of the period November te March.
Records are poor,

DISCHARGE ( CF3 ), WATBR YEAR 2005

MEAN DAILY VALUES

Oct Nowv Dec Jan Feb Mar Apr May Jun Jul Aug Sep
1 0.00 - —-—= —— e e 0.08 0.00 .40 0.00 0.00 0.00
2 0.00 e - ——= - - 0.00 0.04a 0.0%0 0.00 3.00 0.00
3 0.00 e e ——— ——— - 0.00 0.00 0.%0 0.00 d.00 0.00
4 0.00 —— - - - — 0.00 0.00 0.00 0.00 d.060 0.00
5 .00 - - e - —_— 0.040 0.00 0.00 0.00 d.00 0.00
3 0.00 ——- -— o e --- 0.00 0.00 0.00 0.00 .00 0.00
7 0.00 - - - - —— 0.00 0.00 0.00 0.00 ¢.60 .00
8 0.00 - —— e - e 0.09 0.00 0.00 0.00 0.00 0.00
9 g.00 - - -—- R e 0.04 0.00 0.00 0.00 .00 0.00
10 8.00 - - - R e 0.040 0.00 0.00 0.00 0.00 0.00
11 0.00 e -—- o - -—- 0.00 0.00 0.80 0.00 .00 0.00
12 0.00 e - -—- - --- 0.040 0.00 0.00 0.00 0.00 0.00
13 0.00 - ——— -——— -—- ——— 0.00 0.040 0.060 0.00 0.00 0.00
14 0.00 - -—- ——— -—= - 0.00 0.00 0.00 0.00 0.00 0.00
15 0.00 -—= - R -—= - 0.00 0.00 0.00 .00 0.00 0.00
16 0.00 - -—= o -—— -— 0.00 0.00 0.00 0.00 0.00 0.00
17 0.00 —_—— - - —— --- 0.00 0.00 0.00 0.00 0.00 0.00
18 0.00 - -— - - --- 0.00 .00 .00 0.00 0.00 0.00
19 0.00 --- —== -——- - e 0.00 0.00 .00 0.00 0.00 0.00
20 0.00 --- —_—— -—- - e 0.00 0.00 .00 0.00 0.00 0.00
21 0.00 e -—- ——— - 0.00 0.00 0.00 .00 0.00 3.00 0.00
22 0.00 - i -—- - 0.00 0.0 .08 0.00 0.00 0.00 0.00
23 0.00 - e -—= ——— 0.00 0.00 0.00 0.00 0.60 0.00 0.00
24 0.00 -—= - - -—- 0.00 0.00 3.0 0.00 0.00 ¢.00 0.00
25 0.00 - - -—- Rl 0.00 0.00 0.00 0.00 0.00 0.00 0.00
26 0.00 --- - - - 0.00 0.04a 0.00 0.00 0.00 .00 0.00
27 0.00 - —— - - 0.00 0.00 0.00 0.00 0.00 4.00 0.00
28 0.00 e --- —_—— - 8,00 0.00 0.00 0.060 0.00 ¢.00 0.00
29 0.00 e --- —— - .00 0.00 0.00 0.00 0.00 .00 0.00
30 0.00 - - --- - 0.00 0.00 0.00 0.00 0.00 .00 0.00
31 - -—= —— - ——— .00 ——— 0.00 - 0.00 ¢.00 e
TOTAL 0 4] 0 1} 3] 0 4] 3 0 o 0 0]
MEAN 0.000 - ——— = ——— 0.000 0.000 0.097 0.000 0.000 0.¢00 G.000
MAX 0.00 - - R = 0.00 0.00 3.0 0.06 0.00 0.00 0.00
MIN 0.00 - -—= - R 0.00 0.00 0.00 0.00 0.00 0.00 .00
AC-FT 0.00 0.00 0.00 0.00 0.00 0.00 0.00¢ 6.0 0.00 0.00¢ 0.00 0.00
cal YEAR 2004 TOTAL 0 MEAN 0.000 ™MaX 0.000 MIN G.000 AC-FT .00

WIR YRAR 2005 TOTAL 3 MEAN 4,013 MAX 3.0 MIN 0.000 AC-TT 6.0




13303800 BIG TIMBER CREEK NEAR LEADORE, 1D

LOCATION. -Lat 44°40'47", long 113°22'15", NEMWMWMNWN, sec. 33, T. 16N., R. Z2ZE., Lemhi County, Bydrologic Unit
17060204, on left bank, 7 ft. above road crossing, and approximately 0.75 mile west of Leadore, ID.

PERIOD OF RECORD.-May 12, 2004 to current year.

GAGE . -Water-stage recorder.

REMARKS.-Unable to estimate daily discharges due to flow under varicus layers of ice during winter period. No
discharge measurements made due to flow under layers of ice cover during much of the period November to March.
Records are poor.

DISCHARGE { CFS ), WATER YEAR 2006

MEAN DATILY VALUES

Qct Nov bec Jan Feb Mar Apr May Jun Jul Aug Sep
1 0.00 0.00 - - — e 0.c0 ¢.00 0.00 .00 0.00 -
2 0.00 0.40 e = ——- - 0.00 0.00 .00 4.00 0.00 e
3 0,40 0.00 - e -—= - 0.00 .00 9.00 4.00 e o
4 0.00 0.60 - - ——— ——— 0,00 .00 0.00 0.00 - -—-
5 0.00 0.40 - —— e v en 0.00 4.00 .00 .00 o ——=
6 0.00 0.00 - ——= -—- - .00 0.00 .00 .00 ——— e
7 0.00 0.460 - s e - .00 4.00 .00 0.00 - ———
8 0.00 0.00 - — s -—- .00 .00 5.3 (.00 -—- ——=
9 0.00 .00 -——= ~—- e e 4.00 0.00 20 0.00 e -—=
140 0.00 0.00 ——— - o s 0.00 0.00 21 G.00 e -—-
11 0.00 0.00 -—— ——= —— - 0.00 0.00 .06 0.00 o e
1z 0.00 o e - - - 0.00 .00 .00 0.00 - ——=
13 0.00 -— —— - - —— .00 0.00 .00 .00 - -—=
14 0.00 - - - e -—= ¢.00 .00 0.00 0.00 - —-—=
15 0.00 -—- -—= -——- — e 0.00 0.00 0.00 0.00 - ———
16 0.00 e - -—- ——— -— 3.00 0.00 ¢.00 4.00 - -
17 0.00 --- e --— —— - .00 4.00 .00 0.00 —-—— -—-
i8 0.00 -—- —— e - - .00 17 0.00 0.00 - -—-
i9 0.00 -—= -—= e - - 0.00 60 ¢.00 0.00 - ———
20 .00 ——= -—= ——— -—= - 0.00 81 3.00 0.00 -—= -
21 0.00 --- ——- - e -—- 0.00 83 0.00 0.00 -—- -—=
22 0.00 --- - -——— e v m D.00 48 0.00 0.00 - -
23 0.00 --- - -—= ——— -—— 0.00 57 0.00 0.00 -—= ———
24 0.00 o = ——— - - e o 0D.00 52 0.00 0.00 --- ———
25 0.00 -—- -—= -—- -—= —— 0.00 42 0.00 0.00 - -
26 0.00 -—= - --- ——— -—- 0.00 31 .00 0.00 -—- -
27 0.00 -—- - --- -—= -—= 0.00 29 0.00 0.00 - e
28 0.00 - e e -—- - 0.00 21 0.00 0.00 - -
29 0.00 - e e --- ——= 0.00 8.6 0.00 0.80 - -
30 g.00 - -—— -—- e --- 0.00 0.00 0.00 0.00 - -==
31 0.00 ——- -—- —= --= 9.00 - 0.00 e 0.00 -—= -
TOTAT 4] 0 0 0 o ¢ 0 549.% 46.36 G 0 0
MEAN 0,000 0.000 e ——— - 0.000 0.000 17.8 1.5 0.000 0.000 e n
MAX 0.00 n.ao - e - 0.00 .60 83 21 0.40 0.00 -
MIN 0.00 0.00 == --- - 0.00 0.00 0.00 0.00 0.00 0.00 =
BC~FT 0.00 0.00 0.00 0.00 0.00 0.00 .00 1090 92 0.00 0,00 0.00
CaL YEAR 200% TOIAL 3 MEAN 0.013 MAX 3.0 MIN 0.000 AC-FT 6.0

WIR YBAR 2006 TOTAL 596 MEAN 3.6 MAX 83.0 MIN 0,000 AC-FT 1182




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS
In Re SRBA A, Subcase 74-15183

STANDARD FORM 1
OBJECTION

Case No. 39376

R

B. NAME AND ADDRESS OF PERSON 2EJECTING:

Name: United States of America c/o U.S. Department of Justice
Address: 550 W, Fort Street
MSC 033

Boise, [D 83724
NAME AND ADDRESS OF ATTORNEY:

Name: David L. Negri, ISB # 6697
Bruce D. Bernard
Peter C. Monson
United States Department of Justice
Environment and Natural Resources Division

Address: 550 W. Fort Street
MSC 033
Boise, ID 83724

Phone: (208) 334-1936

SF1. Objection Page 1
Amended 10/16/97




C. CLAIMANT OF WATER RIGHT AS LISTED IN THE DIRECTOR’S REPORT:

Name and Address:  Ellsworth Angus Ranch

P.O. Box 60
Leadore, ID 83464

D. I object to the following elements as recommended in the Director’s Report:

1. X

Name and Address
Should be: See E Below

2 X Seurce
Should be: See E Below
3 X Quantity
Should be: See E Below
4 X Priority Date
Should be: See E Below
5 X Poini(s) of Diversion
Should be: See E Below
6 L] Instream Flow Beginning and Ending Point
Should be:
7 X Purpose(s) of Use
Should be: See E Below
8 X Period of Year
Should be: See E Below
9 X Place(s) of Use
Should be: See E Below
10. 1 object because:
X This water right should not exist
i This water right was not recommended, but should be recommended

SF1. Objection

with the elements described above.

Page 2

Amended 10/16/97



E. REASONS SUPPORTING OBJECTION(S):

There has been no lawful appropriation of a water right under state law. This water use
claim should have been made in the Lemhi Adjudication and is thus barred. There is no apparent
basis for the claimed priority date. The quantity claimed exceeds the reasonable duty of water
and the amount that has been beneficially used. Any use of water recognized under the claim is
subject to existing and future water rights being first satisfied.

Dated this 922 day of June, 2006.

Rarnmathelly submitted,

1L W

David L. Negri

Bruce D. Bernard

Peter C. Monson

United States Department of Justice
Environment and Natural Resources Division

SF1. Objection Page 3
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VERIFICATION

State of Idaho )
) ss.
County of Ada )

David L. Negri, being first duly sworn, upon oath, deposes and says:

That I am the party/claimant filing this objection as defined by LC. §§ 42-1401A(1) and
(6) or that I am the attorney for the party/claimant objecting and that I have read this objection,
know its contents, and believe that the statements are true to the best of my knowledge.

Su

ad

il

' . y
\é/f//ﬂ\g’fﬁ;fﬂz ——
Gloria Baimbridge /
Notary Public for: Idaho
Residing at: Boise, Idaho - Ada County

My Commission expires: 10/07/2008

SF1. Objection Page 4
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CERTIFICATE OF MAILING

I certify that on June_30 , 2006, I mailed the original and copies of this form,
including all attachments, to the following persons by mailing the original and/or copies, postage
prepaid and addressed as follows:

1. Original to:

Clerk of the District Court
Snake River Basin Adjudication
253 Third Avenue North

PO Box 2707

Twin Falls, I 83303-2707

2. Copies to:

IDWR Document Depository
PO Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General
State of Idaho

PO Box 44449

Boise, ID 83711-4449

United States Department of Justice
Environment and Natural Resource Division
550 West Fort Street, MSC 033

Boise, 1D 83724

3. One copy to the claimant of the water right at the following address:

Dond [V,

A
David .. Negri

Ellsworth Angus Ranch
P.O. Box 60
Leadore, ID 83464
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