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FAXNO.:  525-7177 DATE: Jupe 1, 2007
TO:  Lyle Swank

FROM: | Thomas J. Budge -

RE: i Moody Creek/ Withdrawal of Protest

Our File No. 33637

7 Pf'ages (including tbis one) are being transmitted. If you do not receive all of the pages, please

[]
(x]
[]
[]

i

COMMENTS: See attached letter and document.

contact our office immediately at the above telephone number. An original:

will NQOT follow.

will follow by mail.

will follow by overnight courier.
will be hand-delivered-

CONFIDENTIALITY NOTICE; The informarion contained in this facsimile ransmission or materials anclosed herewith are private and
confidential and are the property of the sender. This information is privileged and is intended solely for the use of the individuzl(s) or entity(ies)
named above. Ifyousrenot the intended recipient, be advized that any unavthorized disclosure, dissemination, copying, diseribution, the taking
of any action in reliance on the contents herein, or usc in any manner of any of the contents of this telecopied information is strictly prohibired.
If you are not the individual or catity named above, the receipt of this trensmission is not inlended 1o and does not waive ary privilege,
atomey/clicnt or otherwisc. If you have recefved this facsimile wanamission is error, pleasc notify us by tclephone immediately {call collect
if you wish) to armange in order that we mey arrange remicval of this ransmigsion at no cost to you Thank you for your arention.

Received Time Jun. 1. 3:42PM
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FAXNO: 5257177

TO: Lyle Swank
FROM: | Thomas J. Budge -
RE: i

7 P?ages (including this one)
c?ntact our office immediat

RACINE OLSON NYE BUDGE & BAILEY

FACSIMILE TRANSMITTAL SHEET

will NOT follow.

Racine Law

LAW DOFFICES OF
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01 EAST CENTER STREET
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FOCATELLD. IDAHO B83204-1381

e —

TELEFWONE [208) 222-6101
FACSIMILE (20B) 232-010%

www_ratinelaw.net

Moody Creek/ Withdrawal of Protest
Our File No. 33637

will follow by mail.
will follow by overnight courier.
will be hand-delivered-

COMMENTS: See attached leiter and document.

CONFIDENTIALITY NOTICE: The information contain
confidential and are the property of the gender.
named above. If youare not the intended Tecipient,
of any action in reliance on the contents herein, or Use in any manner
If you arc not the individual or entity named above,

This informati
b advised that any mauthorized disclosure,

the receipt of

atromey/client or otherwisc. If you have teceived this facsimile transmission in erTor,

if you wish) to arrange in order that we mey arange rciev

Recerved Time Jun. 1.

3:47PM
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DATE: Jupe 1, 2007

are being transmitted. If you do not receive all of the pages, please
ely at the above telephone number. An original:

od in this facsimile transmission or materials enclosed herewith are private and
on is privileged and is intended solely for the use of the individual(s) or entity(ies)
dissemination, copying, distribution, the taking
of ay of the contents of this telecopied information is smictly prohibited
this transmission is not intended to and does not waive any privilege,
please notify us by telcphone immediately (call collect

ol of this rransmission at no cost to you Thank you for your atention-
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LAW DEFICES OF

RACINE OLSON NYE BUDGE & BAILEY AOSE OFFIGE
CHARTERED 101 SOUTH CAPITOL
BOULBEVARD, SUITE 20B
201 EAJT GENTER STREET BOIGE, |IDAHSG B3702
POST OFFICE BRX 1331 TELEFHONE: [208) 2850011

Via Facsimile 525-7177
Lyle Swank, Eastern Region Manager
Tdaho Department of Water Resources

900 N. Skyline Drive, Suite A

Idaho Fatls, Idaho 83402

Re: Moody Creek
Our File No. 33637

Dear Lyle:

POCATELLG, IDAHO 63204-13814

FACSIMILE: {208) 420 147

TELEPHMONE (208) 2326101
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SENDERE
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- -, L
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June 1, 2007

Please find enclosed herewith a copy of the Withdrawal of Protest submitted by the Friends
of Moody Creek in the matter of Application for Exchange in the name of DKJ Farms, LLC.

TIB/tz
Enclosuze

Received Time Jun. 1

3:47PM

Sincerely,

e Va8

THOMAS J. BUDGE
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Thomas J. Budge

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P.0. Box 1391; 201 E. Center Strect
Pocatello, Idaho 83204-139]

Phone: 208-232-6101

Fax: 208-232-6109

REFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION

)
FOR EXCHANGE IN THE NAME ) WITHDRAWAL OF PROTEST
OF DKJ FARMS, LLC )

)

Protestant FRIENDS OF MOODY CREEK hereby withdraws its protest in the above-
referenced matter pursuant to the terms and conditions set forth in the Settlement Agreement
attached hereto as Exhibit A.

DATED this_[%%_ day of June, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By~ leveesi~/
THOMAS J. BUDGE=Xtorney for
Protestant Friends of Moody Creek

WITHDRAWAL OF PROTEST - 1

Received Time Jun. 1. 3:42PM
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CERTIFICATE OF SERVICE

[ HEREBY CERTIEY that on this __ LT day of June, 2007, the above and foregoing
document was served on the following by U.S. Mail, postage prepaid:

Lyle Swank, Eastern Region Manager
Idaho Department of Water Resources
900 N. Skyline Drive, Suite A

Idaho Falls, Idaho 83402

Friends of Moody Creek
James Wood

P.O.Box 610

Rexburg, Idaho 83440

George Brown
1439 Cambridge Drive
Idaho Falls, Idaho 83401

R. Scott Wood
2372 N. 8000 E.
Teton, Idaho 83451

Trent Wood
P.O.Box 174
Rexbure, ID 83440

Jerry Rigby

Rigby, Thatcher

P.O. Box 250
Rexburg, Idaho 83440

DKJ Farms LLC
665 Centennial Loop
Rexburg, Idaho §3440

i~ S

THOMAS J, BUDGE

WITHDRAWAL OF PROTEST -2

Received Time Jun. 1. 3:42PM
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EXHIBIT “A”

Received Time Jun. 1. 3:42PW
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is made and entered into this 1"
day of June, 2007, by and between applicant DKJ FARMS, LLC, and protestant FRIENDS OF
MOODY CREEK, in the matter of Application for Exchange in the Name of DKJ Farms
presently before the Idaho Department of Water Resources.

RECITALS

WHEREAS, on February 22, 2007, DKJ Farms, LLC (“DKJ Farms”) submitted to the
Idaho Department of Water Resources (“IDWR”) an Application for Exchange of Water (the
“Exchange™); and

WHEREAS, on April 9, 2007, Friends of Moody Creek filed with IDWR a Notice of
Protest pertaining to the Exchange; and

WHEREAS, Friends of Moody Creek agrees to withdraw its Protest npon the terms and
conditions set forth herein; and

WHEREAS, DKJ Farms agrees to the terms and conditions set forth herein;
AGREEMENT

NOW, THEREFORE, with the foregoing recitals being incorporated herein and made a
part bereof, and in consideration of the mutual covenants contained in this Agreement, il is
hereby mutually agreed by and between DKJ Farms and Friends of Moody Creek as follows:

1. Withdrawal of Protest. Friends of Moody Creek agrees to withdraw its protest
of the Exchange for the 2007 irrigation scason upon the terms and conditions of this Agreement.
In the event IDWR grants the Exchange for multiple irrigation sessons, DKJ Farms agrees that
Friends of Moody Creek shall, in its sole discretion, be entitled to renew its protest of the
Exchange for the 2008 irrigation season and subsequent irrigation seasons, which shall terminate
the Exchange such that DKJ Farms shall be required to re-apply for another exchange of water if
desired.

2. Period of Use of Exchange Water, DKJ Farms agrees that any right to divent
water from Moody Creck pursuant to the Exchange shall be used for the irrigation of grain crops
only, and that under no citcumstances shall such water be diverted from Moody Creek after July
15.

3. Long-Term Moody Creek Solution. The parties agree to explore long-term
solutions to the preservation of Moody Creek flows and to use good faith and fair dealing in
implementing any such solutions which are mutually agreeable to the parties. In the event the
parties are able to effectuate a transfer of Moody Creek water rights utilized by DKJ Farms from

SETTLEMENT AGREEMENT -

Received Time Jun. 1. 3:42PM
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Moody Creek to a groundwater source, DKJ Farms agrees to pay additional pumping costs that
may be incurred as a result of such transfer.

IN WITNESS WHEREOF, the parties have executed this Agreement the latest day and
year indicated below.

RIGBY, THATCHER, ANDRUS, RIGBY
KAM & MOELLER, CHARTERED

Attorneys for DKJ Farms, LI:C

RACINE, OLSON, NYE, BUDGE &
BAJILEY, CHARTERED

I—
By: [ lrpgrr~L . L
THOMAS . BUDGE &~
Attorneys for Friends of Moody Creek

SETTLEMENT AGREEMENT - 2

Received Time Jun. 1. 3:42PM



08/01/2007 15:43 FAX 1

;

208 232 Td.« Racine Law

LOULE F. RACINE (rpr7aool
WILLIAM D, OLION

W. MARGCUS W. NvE
RANDALL C. PLUDGE
JOHN A BAILEY, JR.
JONN L GOODELLY
JOHN B. INGELSTROM
DANIEL C, GREEN*"
BRENT O, ROSHE

KIRK B, HADLEY

FRED J. LEWIS
MITEHELL W. BROWN
ERIC L, OLESEN
CONRAR 1. AIKENT
RICHARD A. HEARN, M.B.7
DAVID K. ALEXANDERTT
LANE ¥, ERICKEON=*
PATRICK N. SEORGE""
SCOTT 4. SMITH
ETEPHEN J, MUHONEN
BRENT L WHITING
JUSTIN R, SLLIZ
JOBHUA D. JOHNSONZ
JONATHMON 5. EVINGTON
DAVE BAGLEY

CARCL, TIPPI VOLYNLT
THOMAS J. AURGE
CANDICE M. MEHUGHY"

LAWY OFFICES OF

RACINE, OLSON NYE BUDGE & BAILEY
CHARTERED

201 EASY CENTER STREET
POST OFFICE BOX {381
POCATELLO, [DAHG B3R04-1381

TELEFHONE {0R) 2328101
FACEIMILE (ROS) ZIZ-ET 08

W raaInelgw. DRk

SENDER'S K-MAIL ADDRESS: {hEdcneimw.net

June 1, 2007
Via Facsimile 525-7177
Lyle Swank, Eastern Region Manager
Tdaho Department of Water Resources
900 N. Skyline Drive, Suite A
1daho Falls, Idaho 83402 o

Re:  Moody Creek
Our File No. 33637

Dear Lyle:

o002

BOISE OFFIGE

101 FOLTH CAPITOL
BROULEVARD, BUITE 208
BOIFE; IDANS B270%
PELEFHONE: [204) 2830011
PACSIMILE: (208) 4an+0 |87

D P

a7y SHOUP AVENLIE
SUITE 2834
IDAME FALLE, [D #3402
TELEPAONE! (Bon) a2e-8101
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-

- Please find enclosed herewith a copy of the Withdrawal of Protest submiited by the Priends . -
. of Moody Creek in the matter of Application for Exchange in the name of DKJ Farms, LLC.

TIB/Mtz
Eaclosurc

Received Time Jun. 1.

Sincerely,

/.é»-.:-"\/"%’

THOMAS J. BUDGE

3:420M
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Thomas J. Budgc

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P.O.Box 1391; 201 E. Center Strect
Pocatello, Idaho 83204-1391

Phone: 208-232-6101

Fax: 208-232-6109

RBEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION

)
FOR EXCHANGE IN THE NAME ) WITHDRAWAL OF PROTEST
OF DKJFARMS, LLC ) '

)

Protestant FRIENDS OF MOODY CREEK hereby withdraws its protest in the above-
referencéd matter pursvant to the terms and conditions set forth in the Seitlement Agreernent
attached hereto as Exhibit A. |

DATED this_ [%¢_day of Tune, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

P

THOMAS 1. BUDGEZ R torney for
Protestant Priends of Moody Cresk

By.

WITHDRAWAL OF PROTEST -1

Received Time Jun 1 3:42PM




08/0L/2007 15:44 FAX 1 208 232 73»2 Racine Law : idoo4

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this ___]_(‘f_ day of June, 2007, the above and foregoing
docmment was served on the following by U.S. Mail, postage prepaid:

Lyle Swank, Eastern Region Manager
Ideho Department of Water Resources
900 N. Skyline Drive, Suite A

1daho Falls, Idaho 83402

Friends of Moody Creek
.James Wood

7.0. Box 610

Rexburg, Idaho 83440

Georgc Brown
1439 Cambridge Drive
1daho Falls, Idaho 83401

R. Scott Wood
2372 N. 8000 E.
Teton, Idaho 83451

Trent Wood
P.0.Box 174
Rexhurg, ID 83440

Jemry Rigby

Rigby, Thatcher

P.O. Box 250 -
Rexburg, Idaho 83440

DKJ Farms LLC
665 Centennial Loop
Rexburg, 1daho 83440

THOMAS J. BUDGE

WITHDRAWAL OF PROTEST - 2

Received Time Jun. 1 3:42PM
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is made and entered into this 1™
day of June, 2007, by and between applicant DKJ FARMS, LLC, and protestant FRIENDS OF
MOODY CREEK, in the matter of Application for Exchange in the Name of DKJ Farms
presently before the Idaho Department of Water Resources.

RECITALS

WHEREAS, on February 22, 2007, DKJ Farms, LLC (“DKJ Farms") submitted to the
Idaho Department of Water Resources (“IDWR™) an Application for Exchangoe of Water (the

“Bxchange™); and

WHEREAS, on April 9, 2007, Friends of Moody Creek filed with IDWR a Notice of
Protest pertaining to the Exchange; and

_ 'WHEREAS, Friends of Moody Creek agrees to withdraw its Protest upon the terms and
conditions set forth herein; and :

WHEREAS, DKJ Farms agyees to the terms and conditions set forth herein;
. AGREEMENT

NOW, THEREFORE, with the foregoing recitals being incorporated herein and made a
part bereof, and in consideration of the mutual covenants contained in this Agreement, it is
hereby mutually agreed by and between DXJ Farms and Fricnds of Moody Creck a3 follows:

1. Withdrawal of Protest. Friends of Moody Creek agrees to withdraw itz protest
of the Exchange for the 2007 irrigation season upon the terms and conditions of this Agresmnent.
In the event IDWR grants the Exchange for muitiple irigation scasons, DKI Farms agrees that
Friends of Moody Creek shall, in its sole discretion, be catitled to remew its protest of the
Exchange for the 2008 irrigation season and subscquent irrigation seasons, which shall terminate
the Exchange such thar DXJ Farms shall be required to re-apply for another exchange of water i

desired.

5 Period of Use of Exchange Water. DKJ Farms agrees that any right to divert

water from Moody Creek pursuant to the Exchange shall be used for the irrigation of grain crops
only, and that under no circumstances shall such water be diverted from Moody Creek after July

15.

3, Long-Term Moody Creek Selution. The partes agres o explore long-term
solutions to the preservation of Moody Cresk flows and to use good faith and feir dealing in
implementing any such solutions which are mutnally agreeable to the parties. In the event the
parties are able to effectuste a transfer of Moody Creek water rights utilized by DKJ Farms from

SETTLEMENT AGREEMENT

Received Time Jun, 1. 3:42PM
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Racine Law

hoo7

Moody Creek to a groundwater source, DKJ Farms agrees to pay additional pumping costs that

may be incurred as a result of such transfer.

IN WITNESS WHEREOF, the parties have executed this Agreement the latest day and

year indicated below.

SETTLEMENT AGREEMENT - 2

3:472PM

Received Time Jun. 1.

RIGBY, THATCHER, ANDRUS, RIGBY
KAM & MOELLER, CHARTERED

By: >
uf

Attorneys for DKJ Farms,

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By: //'v-rrn‘J =
THOMAS I. BUDGE &~
Attorneys for Friends of Moody Creek




