06/01/2007 15_:43 FAX 1 208 232 7%_52 _ _ﬁ%meo dooz
. |

"EcEy
n 112007 ’ VED

- OF DEPT OF w,
; & AT
SIRGE SOUTHER A gutCEs
LOUIS F. RACINE (13172008} RACINE OLSON NYE BUDGE & BAILEY * " BpIBE OFFICE
xl%l;zl?é evI-SNOvh; CHARTERED 101 saUTH GAPRITOL
. " QOULEVARR, SUITE 208
RANDALL . PUDGEE 201 EAST CENTER STREET BOII-BE, lﬂiHO BD70%

JR.
jg:: ;.- zgg-g;i.[_- FOST OFFICE BCX 132914

JOHN B. INGELSTROM POCATELL®, [DAHO 83204-1381 "
DANIEL & GREEN=* R ECE‘Vﬁ

ENT O, ROCHE .
:R!K E.OHARDI.E':' TELEFPHONE {20B) Z3&-€101

PRED . LEWIE - FACSIMILE (208) 232-108 ‘ ‘ m IDANG FALLS GFFICKE
MITCHELL W. MROWN j“‘- 277 SHOUP AvENLIE

TELEPHONE: (208} 2@s:0011
FAGCSIMILE: (208) 433-0167

ERIC Ls GLREN SUITE 2094
CONRAD J- AIKEN®"* wvrw.racinglow.nes Im OF IDAHC FALLB, ID 83402
RICHARD A. HEARN, M.D.1 JeX O TELEFHONES (E08) 326-6101
DAVID E. ALEXANDERTT ,\'mppam‘ 1LY pAcSIMILE: (2o8) 82B-8102

LANE ¥, ERIGKSON
PATRICK N, GRORGE""
3COTT J. SMITH

STEPHEN J. MUHONEN . sALZO MEMBER Wv & IL BARE
BRENT & WHITING SENDER'S E-MASL ADDRESS: {jbBradnelaw.net eALS MEMBER UT BAR
JUSTIN R, ELLIS A LGO MEMBER CQ BAR
JOSKUA D. JOHNSON: - TALSO MEMBER B. S BAR
JONATHON 2. BYINGTON 1+ALSO MEMBER MO BAR

sAL50 MEmaER IL BAR

DAVE BAGLEY . e e MEMBER WA BAR

CARGL TIPP1 VOLYNIT
THOMAS J. BUDGE
CANDICE M. MCHUGH ="

June 1, 2007

Via Facsimile 525-7177

Lyle Swank, Eastern Region Manager

Tdaho Department of Water Resources

900 N. Skyline Drive, Suite A

Idsho Falls, Idaho 83402 -~

Re: Moody Creek
Our File No. 33637

Dear Lyle: ~

Please find enclosed herewith a copy of the Withdrawal of Protest submitted by the Friends
. of Moody Creek in the matter of Application for Exchange in the name of DKJ Farms, LLC.

Sincerely,

THOMAS J. BUDGE

TIB/Mtz
Enclosure

Received Time Jun. 1. 3:42PM
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Thomas J. Budgc , DEPT _
RACINE, OLSON, NYE, BUDGE & SOUTHER RESurCes
BAILEY, CHARTERED :
P.0.Box 1391; 201 E. Center Street

Pocatello, Idaho 83204-1391

Phone: 208-232-6101

Fax: 208-232-6109

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION )
FOR EXCHANGE IN THE NAME ) WITHDRAWAL OF PROTEST
OF DKJ FARMS, LLC ) :
)

Protestant ERIENDS OF MOODY CREEK hereby withdraws its protest in the abovc-
referencc-:d matter pursuant to the terms and conditions set forth in the Settlement Agreement
attached hereto as Exhibit A.

DATED this __{¢* _day of June, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

..-—F"'-—-' ‘

By e . B _
THOMAS J. BUDGER}torney for
Protestant Friends of Moody Creek

WITHDRAWAL OF PROTEST - 1
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1 HEREBY CERTIFY that on this l(* day of June, 2007, the above and foregoing

Lyle Swank, Eastern Region Manager
Idaho Department of Water Resources
900 N. Skyline Drive, Suite A
1daho Falls, Idaho 83402

Friends of Moody Creek
Jatnes Wood

P.O.Box 610
Rexburg, Idaho 83440

George Brown
1439 Cambridge Drive

Idaho Falls, Idaho 83401

R. Scott Wood
2372 N. 8000 E.
Teton, Idaho 83451

Trent Wood
P.0O.Box 174
Rexburg, ID 83440

Jerry Rigby

Rigby, Thaicher

P.O. Box 250
Rexburg, Idaho 83440

DKJ Farms LLC
665 Centennial Loop
Rexburg, Idaho 83440

WITHDRAWAT, OF PROTEST -2

Received Time Jun, 1.
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3:47PM
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document was served on the following by U.S. Mail, postage prepaid:

THOMAS J. BUDGE

i
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SETTLEMENT AGREEMENT

THIS SETTLEMENT AGREEMENT (“Agreement”) is made and entered into this 1%
day of June, 2007, by and between applicant DKJ FARMS, LLC, and protestant FRIENDS OF
MOODY CREEK, in the matter of Application for Exchange in the Name of DKJ Farms
presently before the Idaho Department of Water Resources.

RECITALS

WHEREAS, on February 22, 2007, DKJ Farms, LLC (“DKJ Farms”) submitted to the
Idaho Department of Water Resources (“IDWR™) an Application for Exchange of Water (the
“Exchange”); and

WHEREAS, on April 9, 2007, Friends of Moody Creek filed with IDWR a Notice of
Protest pertaining to the Exchange; and

. WHEREAS, Friends of Moody Creek agrees to withdraw its Protest upon the terms and
conditions set forth herein; and

WHEREAS, DKJ Farms agrees to the terms and conditions set forth herein;
- AGREEMENT

NOW, THEREFORE, with the foregoing recitals being incorporated herein and made a
part hereof, and in consideration of the mutual covenants contained in this Agrecment, it is
hereby nurtually agreed by and between DKJ Farms and Friends of Moody Creek as follows:

1. Withdrawal of Protest. Friends of Moody Creck agrees to withdraw its protest
of the Exchange for the 2007 imrigation season upon the terms and conditions of this Agreement.
In the event IDWR grants the Exchange for multiple imigation seasons, DKJ Farms agrees that
Friends of Moody Creek shall, in its sole discretion, be entitled to renew its protest of the
Exchange for the 2008 irrigation season and subsequent irrigation seasons, which shall terminate
the Exchange such that DKJ Farms shall be required to re-apply for another exchange of water if
desired.

2. Period of Use of Exchange Water. DKJ Farms agrees that any right to divert

water from Moody Creek pursuant to the Exchange shall be used for the irrigation of grain crops
only, and that under no circumstances shall such water be diverted from Moody Creek after July

15.

3. Long-Term Moody Creek Solution. The parties agree to explore long-term
solutions to the preservation of Moody Creek flows and to use good faith and fair dealing in
implementing any such solutions which are mutually agreesble to the parties. In the event the
parties are able to effectuate a transfer of Moody Creek water rights utilized by DKJ Farms from

SETTLEMENT AGREEMENT
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Moody Creek to a groundwater source, DKJ Farms agrees to pay additional pumping costs that
may be incurred as a result of such transfer.

IN WITNESS WHEREOF, the parties have executed this Agreement the latest day and
year indicated below.

RIGBY, THATCHER, ANDRUS, RIGBY
EAM & MOELLER, CHARTERED

By:

e

Attorneys for DKJ Farms, LLC

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

‘_'_,_.——-‘
By: /o z
THOMAS I. BUDGE = &~
Attorneys for Friends of Moody Creek

SETTLEMENT AGREEMENT - 2
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