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January 31, 2008
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Director David R. Tuthill, Jr.

Idaho Department of Water Resources
322 E. Front St.

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  September 5, 2007 Notice of Intent to Issue License (Water Right 01-7011)
and Court’s Order in Case No. CV-2007-1093

Dear Director Tuthill:

This letter is being sent on behalf of our clients Twin Falls Canal Company and North
Side Canal Company (“Canal Companies™). As referenced in my October 10, 2007 letter, the
Canal Companies objected to the comment process with respect to their water right 01-7011 (i.e.
Notice of Intent to Issue License). At that time the Canal Companies had filed a lawsuit against
you and the Department in the District Court of the Fifth Judicial District in Jerome County scck-
ing a peremptory writ of mandate. The Court recently dismissed the case on January 25, 2008
(see Order Granting Motion to Dismiss Petition for Writ of Mandate).

As referenced in my October 10, 2007 letter, the Canal Companies reserved their right to
file comments in the above-referenced process. While the Canal Companies sti}] object to the
process, they are submitting the Petition for Peremptory Writ of Mandate (and exhibits) as their
comments for consideration.

If you have any questions about these comments or need additional information from the
Canal Companies please call me at 336-0700.



Dircctor David K., Tuthill, Ji.
January 31, 2008
Page — 2

Sincerely,

BARKER ROSHOLT & SIMPSON LLp

—

=,

John K. Simpson

cc: Ted Diehl, NSCC
Vince Alberdi, TFCC
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BARKER ROSHOLT & SIMPSON LLP
113 Main Avenue West, Suite 303

P.O. Box 485

Twin Falls, Idaho 83303-0485

Telephone: (208) 733-0700

Facsimile: (208) 735-2444

Attorneys for Petitioners North Side Canal Company
and Twin Falls Canal Company
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

NORTH SIDE CANAL COMPANY and CASE NO. (7,. V RO07-/093

TWIN FALLS CANAL COMPANY,

PETITION FOR PEREMPTORY
WRIT OF MANDATE

Petitioners,

V5.
Fee Category A: $88.00
DAVID R. TUTHILL, JR., in his official '
capacity as director of the Idaho Department of
Water Resources, and THE IDAHO
DEPARTMENT OF WATER RESOURCES,

Respondents.

e e M e M e M M e e S St M e N

COME NOW, the Petitioners, North Side Canal Company and Twin Falls Canal
Company (hereinafter collectively referred to as the “Petitioners™), by and through their
attorneys of record, Barker Rosholt & Simpson LLP, and hereby petitions the Court to issue a
writ of mandate compelling the 1daho Department of Water Resources and its Director, David R.

Tuthill, Jr. (collectively referred to as the “Respondents™), to void the Director’s order dated
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September 3, 2007, to close any protest or comment period, and, without delay, to issue a license
to the Petitioners, in accordance with the Respondents’ statutory duties under Idaho Code § 42-

219.

GENERAL ALLEGATIONS

PARTIES

1. Petitioner, North Side Canal Company (“NSCC”), is a non-profit corporation
organized and existing pursuant to the Carey Act (43 USC 641, et seq.) and the laws of the state
of 1daho, with its principal place of business in Jerome, ldaho. NSCC delivers water to its
shareholders in Jerome, Gooding, and Elmore Counties.

2. Petitioner, Twin Falls Canal Company {“TFCC”), is a non-profit corporation
organized and existing pursuant to the Carey Act (43 USC §§ 641, et seq.) and the laws of the
state of Idaho, with its principal place of business in Twin Falls County. TFCC delivers water to
its shareholders in Twin Falls County.

3. Respondent, David R. Tuthill, Jr., is the Director of the ldaho Department of
Water Resources, and a resident of Ada County.

4. Respondent, 1daho Department of Water Resources {(“Department™}, is the
executive department existing under the laws of the state of Idaho pursuant to ldabo Code § 42-
1701, et seq., with its state office located at 322 E. Front St., Boise, Ada-County, Idaho.

JURISDICTION & VENUE

5. Jurisdiction is proper in this Court pursuant to ldaho Code §§ 1-705 and 7-301, et
seq. (Writs of Mandate).

6. This Court, sitting in Jerome County, is the proper venue for this matter pursuant

to ldaho Code § 5-402, because the Respondents’ failure to issue Petitioners’ water ight license
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in accordance with state law affects the property interests of the Petitioners in their respective
counties, including Jerome County.
STATEMENT OF FACTS

7. On March 30, 1977, the Petitioners filed an Application for Permit with the
Department to appropriate water from the Snake River for year-round power production
purposes, at a rate of up to 12,000 cfs, at the Milner power plant. Attachment A. The
Respondents published notice of the Petitioners” application on May 19™ and 26", 1977. Id.
The published notice, as provided by ldaho Code § 42-201, stated that “*Protests against the
granting of the permit must be filed with the Idaho Department of Water Resources on o1 before
June 6, 1977 Id. No protests were filed to the application for permit wiﬁlin the statutory
timeframe. The Respondents then issued water right permit no. 01-07011 (the “Milner Permit”)
to the Petitioners on June 29, 1977. Attachment B.

8. The Milner Permit was developed pursuant to an agreement between the
Petitioners and Idaho Power Company, dated November 9, 1984. Attachment C. While proof
of beneficial use was originally due on June 1, 1982, delays in the FERC licensing process
postponed the Petitioners’ ability to submit proof of beneficial use. Therefore, in accordance
with the statutory provisions in Idaho Code § 42-204, the Petitioners sought and received
extensions of the deadline for submitting proof of beneficial use in 1932, 1987, 1990, and 1992.

9. Petitioners filed proof of beneficial use for 5,714.7 cfs on October 29, 1993,
Attachments E (Proof of Beneficial Use} & F (Beneficial Use Field Report performed by
Certified Water Right Examiner, Charles E. Brockway of Brockway Engineering).

10.  In 1987, when the Petitioners sought another extension on their pending deadline

for submitting proof of beneficial use, the Department became concerned regarding the impact of
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the then-recently executed Swan Falls Agreement, as well as Idaho Code § 42-203B,’ on this
permit. In a letter dated April 13, 1987, the Chief of the Operations Bureau, L. Glen Saxton,
notified the Petitioners that the Respondents would grant the extension, so long as the right was
“junior and subordinate to all other rights for the use of water.” Attachment G2 Accordingly,

Mr. Saxton recommended the following language:

The rights for the use of water acquired under this permit shall be junior and
subordinate to all other rights for the use of water, other than hydropower,
within the state of Idaho that are initiated later in time than the priority of this
permit and shali not give rise to any right or claim against any future rights for
the use of water, other than hydropower, within the state of Idaho initiated later
in timne than the priority of this permit.

' Tdaho Code § 42-203B provides, in part:
(1) The legislature finds and deciares that it 1s in the public interest to specifically implement
the staie's power to regulate and limit the use of water for power purposes and to define the
relationship between the state and the holder of a water right for power purposes to the extent
such right exceeds an established minimum flow. The purposes of the trust established by
subsections (2) and (3) of this section are to assure an adeguate supply of water for all future
beneficial uses and to clarify and protect the right of a eser of water for power purposes
subordinated by a permit issued afier July 1, 1985, or by an agreement, to continue using the
water pending approval of depletionary future beneficial uses.

{2) A water right for power purposes which is defined by agreement with the state as
unsubordinated to the extent of a minimum flow established by state action shall remain
unsubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level so established shall be
held in trust by the state of 1daho, by and through the governor, for the use and benefit of the
user of the water for power purposes, and of the people of the state of Idaho; ...

(3) Waier rights for power purposes not defined by agreement with the state shall not be
subject 1o depletion below any applicable minimum stream flow established by state action.
Water rghts for power purposes in excess of such minimum stream flow shall be held in trust
by the state of Idaho, by and through the governor, for the use and benefit of the users of water
for power purposes and of the people of the staie of 1daho. The rights held in trust shall be
subject 10 subordination to and depletion by future consumptive upstream beneficial users
whose rights are acquired pursuani to state law, excluding compliance with the requirements
of section 42-203C, Idaho Cede.

(6) The director shall have the authority to subordinate the rights granted in a permit or license

for power purposes 1o subsequent upstream beneficial depletionary uses. A subordinated water

right for power use does not give rise to any claim against, or right to interfere with, the holder

of subsequent upstream rights established pursuant 1o state law. The director shall also have

the authority to limit a permit or license for power purposes to a specific term. Subsection {6}

of this section shall not apply to licenses which have already been issued as of the effective

date of this act.
{emphasis added).
? Attachment G was obiained from the Department’s website and is an unsigned copy of the Respondent’s April 13,
1987 letier. An executed copy, with interjected comments, is attached 10 the May 8, 1987 letter from the Petitioners’
counsel, attached hereto as Attachment H. This copy was also obtained from the Department’s website.
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Id.

11.  Counsel for the Petitioners responded in a letter dated May 8, 1987, and addressed
concerns with the recommended language:

At the time of the issuance of the Hells Canyon license, the subordination was
to irrigation of lands and other beneficial consumptive uses in the Snake River
Water Shed. In your proposed language, non-consumptive uses such as
groundwater recharge could take the total flows of the upper Snake available to
the Milner Power Plant and put them underground eliminating any generation
at the project. The language would also facilitate a non-consumptive diversion
of water above the project for fish propagation or some other non-consumptive
purpose with a return of the water below the project. Finally, the language
would facilitate a diversion of surplus flows of the Snake River to the Bear
River Basin for any purpose.

Attachment H. Included with the May &, 1987 letter, was a copy of the Respondents’ April 13,
1987 letter, with proposed changes to the above-cited recommended language. Id.

12. In a letter dated November 18, 1987, the Respondents notified the Petitioners that
they “will use the amended language which you suggested in your [May 8, 1987] letter for the
subordination condition to be placed as a condition of approval on the extension request.”
Attachment I. The following language was included in the permit at that time (underlined
portions constitute the changes from the onginal language recommended by the Respondents):

The rights for use of water acquired under this permit shall be Junior and
subordinate to all other rights for the consumptive beneficial use of water,
other than hydropower and groundwater recharge within the Spake River
Rasin of the State of Idaho that are initiated later-in-time than the priority of
this permit and shall not give rise to any right or claim apainst any future nights
for the consumptive beneficial use of water, other than hydropower and

groundwater recharge within the Snake River Basin of the State of 1daho
initiated late-in-time than the priority of this permit.

Id. (emphasis added). This exact language remains a condition on the Milner Permit.
13. On Qctober 29, 1993, the Petitioners submitted proof of beneficial use through an

exam by Dr. Charles E. Brockway, a Certified Water Right Examiner. Attachment F.

PETITION FOR PEREMPTORY WRIT OF MANDATE 5



Dr. Brockway reviewed the Petitioners’ diversion and water use, and submitted proof of
beneficial use for 5,714.7 cfs to the Department. /d.

14.  The Respondents received Dr. Brockway’s beneficial use examination report on
November 1, 1993. Jd. The Respondents acknowledged receipt in a letter dated December 9,
1993. Attachment J (“The department acknowledges receipt of the proof of beneficial use form
submitted for this permit™). At that time, the Petitioners understood that their rnght and
opportunity to demonstrate beneficial use on the remaining 6,285.3 cfs (12,000 cfs as eriginally
applied for, less the 5,714.7 cfs proven in the beneficial use report) had been foreclosed. Since
that time, the Petitioners have been diverting and beneficially using water in accordance with the
Milner Permit and the beneficial use examination. On July 27, 2006, then Director Karl J.
Dreher indicated in a letter that “the issuance of a license for the water right is pending.”
Attachment K. Thé Respondents have failed to issue a license as required by Idaho law.

15. In 2006, the 1daho House of Representative attempted to pass House Bill 800
(“HB 800™), to remove language from Idaho Code §§ 42-234 and 42-4201A, which subordinates
groundwater recharge to ““all prior perfected water 1 ghts, including those water rights for power
purposes” that were subordinated to future development on the Snake River as a result of the
Swan Falls Agreement. Attachment L. The Legislature’s intent was to subordinate water rights
held by Idaho Power Company, and any other rights used for power purposes, including the
Petitioners’ Milner Permit, to junior priority water rights for groundwater recharge. The bill
failed. Id.

16.  Following the failure of HB 800, a stipulation was entered into between the State

and 1daho Power regarding subordination of Jdaho Power’s water ri ghts relative to two recharge

PETITION FOR PEREMPTORY WRIT OF MANDATE 6



permits that had previously been assigned to the Idaho Water Resource Board (“Water Board™).
Attachment M.

A. Permit 37-7842 authorizes a diversion of 800 cfs for ground water
recharge and has a priority date of August 25, 1980. Attachment N.

B. Permit 01-7054 authorizes a diversion of 1200 cfs for groundwater
recharge and has a priority date of August 25, 1980. (These permits are hereinafter,
collectively, referred to as the “Recharge Permits™). 1d.

17. On July 29, 1992, the Lower Snake River Recharge District, the prior owner of
the permits, filed proof of beneficial use on the Recharge Permits for a total of 300 cfs.
Attachment N. The Respondents’ subsequent Beneficial Use Field Report, filed on Novemnber
29, 1993, confirmed the 300 cfs diversion rate. J/d.

18.  Shortly thereafter, the Attorney General’s office contacted counsel for the
Petitioners regarding the priority interface between the Water Board’s Recharge Permits and the
Milner Permit. Since the Recharge Permits are junior in priority to the Milner Permit, the
Attomey General’s office requested the Petitioners’ permission to subordinate the Milner Permit
to allow out-of-priority groundwater recharge diversions from the Snake River above Milner.
However, given the concerns raised in 1987 by counsel for the Petitioners, along with the
questionable viability of the hydropower project in the absence of the water, such subordination
was not possible. The development of the project, and the financing obtained for the project,
was based upon generation estimates associated with river flows that would be available under
the Milner permit as conditioned by the Respondents in 1987, and as “proved up” by the
Petitioners in 1993. Moreover, the Federal Energy Regulatory Commission (FERC) issued a

license for the Milner hydropower project in 1988 on that basis as well. Attachment O.
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Although Respondents agreed o the existing subordination condition for the water right permit
in November 1987, they subsequently requested FERC to include a different subordination
condition on the hydropower license. FERC rejected Respondents’ request and held that
“inclusion in the license of the unsupported open-ended water subordination clause requested by
IDWR would in essence vest in IDWR, rather than the Commission, ultimate contro] over the
operation and continued viability of the project. In other words, the subordination clause, which
would reserve to IDWR the right to permit uniimited diversion upstream of the project, could
nullify the balance struck by us under the comprehensive planning provisions of Section 10(a)(1)}
of the FPA in issuing in the license.” Id. 45 FERC at 62,315.

19. Respondents responded by threatening to impose additional conditions on the
Milner Permit, pursnant to Idaho Code § 42-203B, thereby subordinating the Milner Permit to
the Water Board’s junior priority Recharge Permits, or simply taking the water that would
otherwise be available for use under the Milner Permit.

20. In April, 2006, the Water Board’s Recharge Permits were placed in the state water
supply bank for use at diversion points on the Snake River above Milner Dam. Attachment N.
Notwithstanding the fact that beneficial use had only been proven for 300 cfs, Respondents
approved the placement of a total of 1,700 cfs (800 cfs for permit 37-7842 and 900 cfs for permit
1-7054) into the water bank. 1d.} The Recharge Permits were then apparently leased out of the
water bank by the Water Board in the spring of 2006. To the best of Petitioners’ knowledge, no
Department investigation or order determined whether or not such use would cause mnjury to
other existing water rights, including the Milner Permit. During this time period early season

storage and subsequent flood control releases resulted in additional storage in the reservoir

3 Petitioners are aware of no basis, both as a matter of fact and law, how the Water Board was able to place 1700 cfs
into the water bank, where the proof of beneficial use was only filed on 2 combined 1otal of 300 cfs. (Attachment
N). Further, it is not apparent under what authority a permit can be placed in the State Water Bank.
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systern above Milner Dam. In addition, during this time, the Director or his employees ordered
the out-of-priority diversion of natural flow under the Water Board’s Recharge Permits — to the
detriment of reservoir storage fill and lawful diversion and use pursuant to the Milner Permut.
Attachment K. No-notice of tfxis event was provided to the Petitioners, the permit holders who
were injured by the Respondents’ actions.

21.  Ataluly 12, 2006 meeting of the Legislature’s Natural Resources Interim
Committee, the Water Board provided an update on their recharge efforts above Milner Dam. At
that meeting, Senator Chuck Coiner sought an accounting of any deprivation caused to the senior
priority Milner Permit as a result of these recharge activities pursuant to the Water Board’s
junior prionity Recharge Permiats.

22.  The Respondents’ answer to Senator Coiner’s request (Attachment K) indicates
an intent on behalf of the Respondents to apply different conditions on the Milner Permut than
those under which the Petitioners had been operating since 1993, different than those conditions
which had been agreed to in 1987 and subsequently included on the permit. In particular,
Attachment K evidences intent on behalf of the Respondents to unilaterally subordinate the
Petitioners’ Milner Permit to the Water Board’s junior priority Recharge Permits. Jd.

23.  The Respondents admitted that there was a reduction in flows to fill the Milner
permit while water was being diverted above Milner Dam pursuant to the Water Board’s junior
priority Recharge Permits. /d. However, the Respondents attempted to justify this reduction and
attribute it to other conditions:

Water was diverted through the Milner Power Plant under permit no. 01-07011
in calendar year 2006 through May 16. Although preliminary flow records
from Idaho Power Company indicate that there was sufficient water available
to divert 5,714.7 cfs through the Milner Power Plant and provide a bypass flow

of 200 cfs from April 12 through May 12, 2006, preliminary records of
diversions through the power plant from the U.S. Bureau of Reclamation
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indicate that approximately 350+/- cfs less than 5,714.7 cfs was diverted for
power generation.

On May 16, 2006, the U.S. Bureau of Reclamation determined that it was no
longer necessary to allow spills past Milner Dam because water from the
Snake River could be fully utilized above Milner Dam for the purposes of: (1)
supplying all water rights to natural flow above Milner Dam for consumptive
demands; (2) continuing to fill reservoir storage space that had not yet filled
{e.g., Henry's Lake and Ririe Reservoir); and (3) refill Teservoir storage space
that had fill but been subsequently evacuated due to flood control releases
(e.g., Jackson Lake and Palisades Reservoir). Because permit no. 01-07011 1s
subordinated to these upstream consumptive uses pursuant to the subordination
condition cited on the previous page, the water right for the Milner Power
Plant was curtailed until June 27, 2006, when storage releases for uses below
Milner Dam began.

During March and April of 2006, canal companies along the Snake River
began to divert natural flow pursuant to their various water n ghts for irrigation.
Once those systems were charged for irrigation delivenes, then diversions for
recharge were allowed under permit no. 01-07054 at the heading of the North
Side Canal and other points of diversion for canals added through the water
Board’s lease of the water right permit through the water bank. Diversions for
recharge through a canal under permit no. 01-07054 were only allowed to the
extent there were no deliveries of water for irrigation along the canal. Based
on our analysis of preliminary diversion records, no water was diverted for
recharge under permit no. 01-07054 unti! there was at least 5,714.7 cfs
available for diversion through the Milner Power Plant pursuant to permit no.
01-07011. Diversions for recharge at Jensen Grove did not begin until April
18, 2006, when there was a combined flow at the Milner Power Plant of 12,700
cfs, based on the preliminary flow records of idaho Power.

‘When diversions for power production under permit no. 01-07011 were
curtailed on May 16, 2006, pursuant to the previously described subordination
condition, diversions for recharge under permit no. 01-07054 were allowed to
continue because that permit is not subordinated to any upstream consumptive
beneficial uses. Had diversions of water for recharge not occurred after May
16, no additional water would have been available for diversion through the
Milner Power Plant because of the subordination provision. Had diversions of
water for recharge not occurred after May 16, some additional water would
have accrued to storage space that had filled but subsequently evacuated for
flood control and filled again. However, permit no. 01-07054 is not
subordinated to that second fill of storage.

Attachment K at 3-4. Further, without any factual or technical verification, the Respondents

indicated that any above-Milner diversions made pursuant to the Recharge Permits had no
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impact on the water supply at the Milner Power Project. Jd. at 4 (indicating that “Had diversions
of water for recharge not occurred after May 16, no additional water would have been available
for diversion through the Milner Power Plant™).

24.  The Director concluded by determining that “Based on the analysis described
above, there is presently no information indicating that the diversions to recharge were not in
accordance with the water right permit held by the Water Resource Board and the water and the
water right permit for power production held by” the Petitioners. Jd.

25.  Recognizing that they had been diverting and beneficially using water pursuant to
the Milner Permit and the beneficial use examination, since 1993, and that all that remained was
for the Respondents to issue a license, the Petitioners verbally requested that the Respondents
complete the final ministerial step of issuing a license in 2006 and again in the spring of 2007.
The Respondents did not issue the license. Rather several months later, in response to the
Petitioner’s request, the Respondents issued a Notice of Intent to Issue License, on September 5,
2007. Attachment P. In that Notice, the Respondents indicate that “Proof of beneficial use
having been submitted under the permit, the Department is prepared to issue a license for the
water right pursuant to Idaho Code § 42-219. Counsel for the Permit Holders has orally
requested that the Department issue a license for the water right.” /d. at 1 (emphasis added).

26.  Inthe Notice, the Respondents cited to three communications, which were never
served on the Petitioners, each requesting the opportunity to participate and protest the Milner
Permit, should the Respondents decide to issue a license consistent with the Milner Permit and
the beneficial use examination. In particular, the entities objected to the 1987 subordination

language in the Milner Permit. These communications are as follows:
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A. January 9, 2007, letter from Bingham Groundwater District indicating that
the Milner Permit should be licensed “only if fully subordinated. We also request that we
be included as a protestant if there is any action taken by the Idaho Department of Water
Resources on this right other than full subordination.” Attachment Q.

B. February 5, 2007, letter from Randall C. Budge, representing the Idaho
Ground Water Appropriators (“IGWA?”), asserting IGWA’s intent to protest the water
right unless it is fully subordinated to all uses, including groundwater recharge.
Attachment R.

C. April 13, 2007, letter from Robert L. Harris, representation various water
delivery entities, concurring with the content of the February 5, 2007, IGWA letter.
Attachment S.

27.  The Petitioners, as the permit holder in this matter, were specifically and
intentionaily left off of any service list for these letters. As a result, Pefitioners only became
aware of these letters approximately eight months later, when the Director referenced them in its
September 5, 2007 Notice.

28.  Inresponse to these letters, the Respondents decided to reopen a new protest or
comment period on the Milner Permit and begin an unprecedented process not provided for by
statute or administrative rule, specifically as it relates to the 1987 subordination language:

NOW THEREFORE NOTICE 1S HEREBY GIVEN that the Department will
accept and consider written Comments from the Permit Holders and other
interested persons or entities addressing the form of the subordination
condition that should be included on the license for Water Right No. 01-
7011. Any Comments submitted should be addressed to [the] Director ... and
[be] received by the Department or post marked on or before October 10, 2007.

Attachment P at 2 (emphasis added). In other words, after failing to take any action on the

Milner Permit for over twelve years, the Respondents were now prepared to “accept and
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consider” comments from any “interested persons or entities,” thus forcing the Petitioners to re-
justify and re-defend the Milner Permit, even though the permit conditions were complied with,
proof of beneficial use was submitted in 1993, and the statutory protest period had expired
decades earlier.

29. Chapter 2, Title 42, Idaho Code, along with the Department’s Water
Appropriation Rules, IDAPA 37.03.08 (Attachment T), provide the procedures for acquiring a
new water right permit and license, as well as any applicable protest periods. See 1.C. § 42-
205(1) (“No permit shall be issued ... for power purposes ... except in accordance with the
provisions of this act”).

30. Once an applicant has complied with the provisions of chapter 2, Title 42, idaho
Code, the Department must issue a license to the applicant:

(1) Upon receipt by the department of water resources of all the evidence in
relation to such final proof [of beneficial use], it shall be the duty of the
department to carefully examine the same, and if the department is satisfied
that the law has been fully complied with and that the water is being used at
the place claimed and for the purpose for which it was originally intended,

the department shall issue to such user or users a license confirming such
use.

1.C. § 42-219 (emphasis added). According to the Beneficial Use Examunation Rules,
promulgated by the Respondents, a license is “issued by the director ... confirming the extent of
diversion and beneficial use of the water that has been made in conformance with the permit
conditions.” TDAPA 37.03.02.010.15 {emphasis added}.

31.  Chapter 2, Title 42, Idaho Code requires the filing of an application. 1.C. § 42-
202 (setting forth the contents of the application). Next, the Department will review the
application and, if approved, will issue a permit to the applicant, at which time, the applicant will

be given five years to complete the diversion works and put the water to a beneficial use. 1.C. §
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42-204. By the end of the five years, the applicant must provide the Department with proof that
water has been applied to a beneficial use as well as the extent of that beneficial use. 1d;1.C.§
42-217. However, as happened in this case, an applicant may request an extension of the five
year deadline under certain conditions. 1.C. § 42-204. Before the end of the five year period, or
the extended period if applicable, the applicant must provide proof of beneficial use to the
Respondents to verify the point of diversion, the capacity of the diversion works, and the
quantity of water actually diverted and put to beneficial use. 1.C. § 42-217. This analysis may
be performed by an employee of the Department, or, as happened in this case, by a Certified
Water Right Examiner. 1.C. § 42-217a. After the applicant has complied with all legal
requirements, it becomes the Respondents’ ministenial duty to issue a license. See1.C. § 42-219.

32.  The applicant and other interested parties may protest an application for permit.
1.C. § 42-203A(4); Appropriation Rule 40.03. However, such protests “will only be considered
if received by the department after receipt of the application by the department and prior to the
expiration of the protest period announced in the advertisement.” 1.C. § 42-203A(4);
Appropriation Rule 40.03.2.11. The Department will not accept late or general statements of
protest (i.e. blanket protests) against appropriations. Rule 40.03.a.1i1.

33. According to the letters sent by IGWA (Febroary 5, 2007) and Mr. Harris (April
13, 2007), both IGWA and Mr. Harris’ clients were aware of the Milner Permit application in
1977, when statutory notice of the application was originaily published. However, they failed to
either protest the application or move to intervene in the administrative action within the
statutory prescribed deadline. (Attachments R & S) (While Mr. Harris’ letter does not
specifically state that his clients were aware of the Milner permit proceedings, he does state that

he has read the IGWA letter and “concur[s] with its contents™).
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34,  Since 1993, when the Respondents received the Petitioners’ proof of beneficial
use, the Petitioners have diverted and beneficially used water, 1n accordance with the Milner
Permit and the beneficial use examination performed by Dr. Brockway. In the fourteen years
since 1993 the Respondents have never notified Petitioners that tﬁeir diversion or use of water
failed, in any way, to comply with the Jaw.

35. By complying with the statutory provisions and proving up beneficial use in 1993,
the Petitioners’ Milner Permit represents a valid, enforceable and vested water right under Idaho
law. The Respondents’ attempt to modify or add conditions that would now restrict the use of
the water right at this point in time constitutes an unconstitutional and prohibited taking of
Petitioners® property without just compensation.

COUNT ONE (WRIT OF MANDATE)

36.  Petitioners repeat and re-allege the allegations set forth in paragraphs 1-35 of their
Petition for Peremptory Writ of Mandate.

37.  As adirect and proximate result of Respondents failure and refusal to issue 2
license for the Milner Permit pursuant to Idaho Code § 42-219, Petitioners have and will
continue to suffer irreparable damage, in that the Respondents have subordinated Petitioners’
Milner Permit to junior priority groundwater recharge permits upstream of Milner Dam, contrary
to the express terms of the Milner Permit. Moreover, the Respondents have indicated that they
intend to force the subordination of the Milner Permit by altering or amending the express
language of the Milner Permit — even though that language was negotiated and agreed to
between Respondents and counsel for Petitioners almost twenty years ago. As a direct and
proximate result of the refusal of Respondents to fulfill their statutory duties and responsibilities

pursuant to 1daho Code § 42-219, Petitioners have been irreparably damaged, and will have no
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plain, adequate or speedy remedy at law. Respondents’ failure to respond and fulfill its statutory
duties is clearly erroneous as a matter of law.

38.  As a direct and proximate result of Respondents’ September 5, 2007 Notice of
Intent to Issue License order, which provides that the Respondents will allow and consider
further protests or comments from third parties, even though the Petitioners have diverted and
applied water to beneficial use pursuant to the Miiner Permit and beneficial use examination
since 1993, and even though the law does not allow for such additional protests or comments at
this n_zinisterial stage in the licensing process, Petitioners will continue to suffer irreparable
damage, in that they will be forced to re-justify and re-defend their application for permit, even
though the statutory protest period expired over 25-years ago. As a direct and proximate result
of Respondents’ decision to allow and consider further protests or comments from third parties,
Petitioners will be irreparably damaged, and will have no plain, adequate or speedy remedy at
law.

39.  Respondents’ fajlure and continued refusal to perform their statutory duties of
issuing a license to Petitioners, and their decision to now accept and consider further protests or
comments, has deprived Petitioners of the certainty necessary to protect their interests in the
Milner Permit. Respondents’ failure to act in a timely manner in issuing a license for the Milner
Permit does not justify the unlawful process they are undertaking, reopening a protest period that
has long been expired.

40.  Petitioners are being unlawfully precluded from using and enjoying their property
to the full extent based on Respondents’ attempts to force the subordination of the Milner Permit,

contrary to the express conditions of the Milner Permit. In light of Respondents’ subordination

PETITION FOR PEREMPTORY WRIT OF MANDATE 16



attempts, Petitioners do not have a plain, speedy or adequate remedy in the ordinary course of
law.

4]1.  Petitioners are entitled to issuance of a Writ of Mandate pursuant to Idaho Code §
7-302 1in order to compél Respondents to perform their duties under 1daho Code § 42-219 to
issue a license to Petitioners and to prohibit the unlawful actions Respondents are taking as
provided by the September 5, 2007 Notice of Intent to Issue License order.

TAKINGS CLAIM

42, Petitioners repeat and re-allege the allegations set forth in paragraphs 1-41 of their
Petition for Peremptory Writ of Mandaie.

43.  Respondents’ actions and refusal to issue a license to Petitioners in conformance
with the permit, and decision to accept protests or comments and subordinate the Milner Permit
to junior priority rights for groundwater recharge diminishes and deprives Petitioners of the
priority and the water supply of their water right, and are therefore void as an unconstitutional
taking of Petitioners” water right.

44.  In the event that Respondents actions are confirmed, Petitioners are entitled to just
compensation pursuant to the constitutions of the State of Idaho and United States.

REQUEST FOR ATTORNEYS FEES

45. Asa fuﬁher direct and proximate result of the Respondents’ refusal to issue a
license, and the Respondents’ decision to accept and consider new protests comments on the
Milner Permit, Petitioners have been required to employ the services of the law firm Barker
Rosholt & Simpson LLP, and have also incurred various costs and will continue to incur various

court cots and attorney fees. Therefore, under 1daho law, including but not limited to, ldaho

PETITION FOR PEREMPTORY WRIT OF MANDATE 17



Code §§ 12-117 and 12-121, the Respondents should be required to pay to Petitioners their
reasonable costs and attorney fees.

PRAYER FOR RELIEF

WHEREFORE, North Side Canal Company and Twin Falls Canal Company pray for the
issuance of a Writ of Mandamus and/or order of the Court directed to the Respondents ordering
as follows:

1. For a Peremptory Writ of Mandamus and/or order compelling Respondents to
close all protest or comment periods pertaining to the Milner Permit, and, without delay, to 1ssue
a license to Petitioners as required by Idaho Code § 42-219;

2. For an order compelling Respondents to appear and show cause before the Court
why the Respondents issued the September 5, 2007 Notice, why Respondents reopened a new
protest or comment period applicable to the Milner Permit, why Respondents have not issued a
license for the Milner Permit 14 years after proof of beneficial use was filed, and why the Court
should not enter its Writ of Mandamus, ordering Respondents to carry out their statutory duties
by issuing a license for the Milner Permit.

3. For an order declaring Respondents’ actions are unconstitutional, contrary to law,
and violate the Petitioners’ water right and constitutional rights.

4. In the event the Respondents’ action are affirmed, Petitioners are entitled to just
compensation in an amount to be determined at tral.

3. For an order awarding Petitioners their damages incurred as resuit of present and
past actions of the Respondents and reasonable costs and attorney fees; and

4. For such other and further relief as the Court deems just and equitable.

PETITION FOR PEREMPTORY WRIT OF MANDATE 18



DATED THIS Z %gday of September, 2007.

BARKER ROSHOLT & SIMPSON LLP

e ey

JoMrrA. Rosholt
John K. Simpson
Travis L.. Thompson
Paul L. Armngton

Atrorneys for Petitioners North Side Canal
Company and Twin Falls Canal Company
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VERIFICATION

STATE OF IDAHO )
) ss.
County of Jerome )

Ted Diehi, Manager of North Side Canal Company, being first duly sworn on his oath,

deposes and states:

That he is the Manager of North Side Canal Company, petitioner in the above-entitled
matter, that he has read the above and foregoing Verified Complaint and Petition for Writ of
Mandaz‘e knows thc contents thereof, and the facts stated he believes to be true.

VDV

INOTARY PUBLIC Y Tedﬂ%hl Manager —
North Side Canal Company

Ll
"'m.

~n

0
LI Y
i‘ ‘A
PE
‘e et
[ '
Yrapgpett

S’ﬁ%ﬁmﬁb & SWORN 1o before me this 227 _ day of September, 2007.

L}

.
ST TRV e
Notary Publicfor Idaho

Residing at: A sbare Qr@ MO
My Commission Expn‘es 220 - VD
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STATE OF IDAHO )
} ss.
County of Twin Falls )

Vince Alberdi, Manager of Twin Falls Canal Company, being first duly sworn on his
oath, deposes and states:

That he is the Manager of Twin Falls Canal Company, petitioner in the above-entitled
matter, that he has read the above and foregoing Verified C omplaint and Petition for Writ of
Mandate, knows the contents thereof, and the facts stated he believes to be true.

Z~Vince Alberdi, Mag}ger

Twin Falls Canal Company

SUBSCRIBED & SWORN to before me this Z & day of September, 2007.

st :

"“.‘ C’S}-&Q"I:?&o/"" dm ﬁ&n__l].@

O & Notalry Public for Hdaho

Residing at: T Loty EZ,\\-;;

My Commission Expires: ¢ (2117 _

[ T
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AMENDED Identification Mo.: i N { : G:\‘\ \.‘
Application No Wy —
STATE OF IDAHO oL R
DEPARTMENT OF WATER ADMINISTRATION ,,m‘aest’“ﬁﬁ

APPLICATION FOR PERMIT 5@2@%‘@%

To Appropriate the Public Waters of the State of idaho
(TYPE OR PRINT IN iNK)

Korth ‘Side Canal Company, 921 N. Lincoln Ave., Jerome, ID 83338
}. Name of applicant __Twin Falls Canal Company, P 0. Box 126, Twin Falls, ID 83301

post office address

2. Souvrce of water supply ol Sna_K.E..RJ

ﬁ‘[—_‘ wl'tuih ) Srlbulary cgg_f.ﬂlllﬂ]b_l_a_RJJLL_
3. &. Lecation of point of diversion is___ o

Ya of SW Lc‘ts)'ﬁu of Section ___Township 10 S.
Range_21 __E.BM lﬂ]ﬂ_ﬂaus__&*.] mEeBSounty, addmonal points of diversion if any:

T.F. Canal diversion - MEY SE% _105. R, 21 F.B.M, Twin Falls County:
O
N.S. Canal diversion - Sy NWh Sec. 28LT.

10s, R. 21 .E.B.M. Jerome County. Idaho.

h. If water is not consumed, it will be discharged info Snake River at a point in SE Y
of ‘e of Sechion 29 Jownship_ 10 5.  Range 21 E. B Twi a
4, Water will be used for the following purposes: Counties, 1daho.
Amaun _ 1z Dofafr _power _ purpose from __dan to_Dec__3 thoth dates inclusive)
Amount - Krcl):u o purpose from to tbolh dates inclusive)
Amoun! - m;c;':i o purpose from 10

(cf1 or acre-leet per annum;

{both dates inciusive}

*{Corrections made as per telephome conversatia
of 5/12/77) AOM

5. Tofal guantity 10 he appropriated:
A2 a. ;[2 000 c/f/s contmo :ubft.l Pee1 per second and/or
b N/A acre feef per annum.

24,000 A/F for gf(ac.h day 12,000 c/f/s available

6. Proposed diverling wor

a. Description of ditches, flumes, pumps, headgates. etc_USj_MJJn&LDﬂlL_,QnﬁlﬂlﬂLﬂﬁmi—i

powerplant below dam; if any additional point uhh?pdfwater will he dropped hy

penstocks from T.F. Camnal or N.5. (anal to powerplant adiacent fo Snake River in
river canyon.

ilper !
He;gpu a? storage dam__aq_.ﬁ,ffeet, active reservoir capacniy__&(}_DL

. acre feer; 10tal reservoir
capacity, 18,000 acre ieer, materials used in siorage dam: concrete and earth fiil

period of year during which starage will occur

fo

(Mo, Day) Mo, Day)
¢. Proposed well diameter is___ inches: proposed depth of well i —_leet.

inclusive.

7 a Time requued for the completion of the works and application of the water to the propased beneficial use

is_s,_years
b, Eslimated consiruction cast is QM.QQLQO_”
8. Descripiion of proposed uses

a. Il wailer is neot for irngation

N, & N Sk, Sec. 29, T. I0ST.R. 21, Jerome & Goodin
(1) Give the place of use ol waler: Yo af Ve of Section__ 29 Township__L

Rangs___ 2} E.6m Alternate site is NE SE Sec. 16, T. 105. R. 19, Twin Falls
(2) Amount of power to be generaied 143,000 hp under, 150-200 tfeet of nesc. County.
}ternate add C\D‘l pol qts of, 1\15% wou]d ghhze wp to 400 ft. of head.

List number n esc nd of livesiock 1o

e wale

Counties

{4) Name of municipatity 1o be served

, or number of families to be
=== supplied with domeshic waler

5] W waler is 1o be used for other purposes describe: Potentia) _cooling for thermal power.

[0



3
- il 1
- 1
- ’I’ 'll \
s
- .

b. I waler is for irrigation, indicate acreage in gach subdivision in the tabulanan below:

WP,

NEVa MWL

Wi 5Eva
RANGE 5eC.

SWhlci 5EVa gy MEVI| NWUs) SWia| SEW | NEVa

— % TOTALS
REVe | NWVa| SWiAaf 36 | NEVA

NWYa| SWal SEVA

NWi

-t e

!
1

; .

— I
i
|

i |
i
i

. 2. Who owns_the oroperty al_the point of diversion Milner Dam owned by applicants.
By G R BF 4 ¢

Jotal number of acres 1o be irrigated
c. Describe any other waler rights used for 1ne same purposes as described sbove.

Applicant has none—

Bed of stream owned
daho; applicants own at alt

b. Wha owns 1he land 1o be irrigated or plece of use%%ﬁ%mmmmMvaentua
conprustion would require possible, permissign oF 3t QF HeNnLRGeA"g Bty G PIVALE
epplicant ko make this filing __If site determined to he nn State nr Federal lands ’
appropriate land use permits will be sought.

purchase will"be undertaken.

If private, negotiations for.

Remarks cost feasibility reports being undertaken

This application is filed
in recognition of all _priar existing water rights

QAT




7405, /?2/,/3’”7

11. Map of proposed project: shaw clearly the, proposed pDInI of diversion, place of used section number. lownship
and range number.
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BE IT KNOWN that the undersigned hereby mak
waters of the State of Idaho as herein set forlh.

es applicalion for permit to appropriale the public

//Jf%,m///

(Applicéil) Noreh Side Canal Company

in talls Catlal Company
Pres1dent




UBLICATION . PY OF NOTICE

(Paste Here}

'E@EWE@ Lot gtioniss =700

State of Idahg, b LE DF NOTICE
85. -
County of Jerome } JUNJ. :ﬂl ﬂm
&sg L&:ﬁgﬁ% Dgpactmerit of Yfater Resoum=) ' LAy TeRE
b South Dasteict Ofh
oLy %’:E:;DB%'#E@ ogluelg SWOoTT, —_

deposes and says that he iz the printer (publisher) of the Jerome DEFENDANT

North Side News, B newspaper published every week in Jerome, County
of Jerome, State of 1daho; that said newspaper has been continuous- _
ly and uninteruptedly published for a period of seventy-eight consecu- PLAINTIFF
tive weeks prior to the first publication of the annexed notice, and is
a newspaper gualified to publish legal notices as provided by act of
the 1919 session of the legislature of the State of Idaho, Jmown as ’ % L To .

House Bill 145; that the annexed advertisement was published once =

each week for__i___._consecutive issues in said newspaper : ~r

preper and not in & supplement; that the date of the first publication l NOTICE OF APPLICATION .
f f FOR WATER PERMIT !
of said advertisement was on the day o .| Notice i hereby given thal .
Morth Side Canal Company of
lﬂﬂ. and the date of the last publication wes on 'r.hecz‘{5 ?; Jerome, idaho, and Twin Fails
Canal Company of Twin Falls,

submitied Application No. OL-

\7011 for a permit to appropriate
12,000 cubic feet per second of
: - & : lwater from Snake River By

day af. I Mg{ 777 lldaho, has on March 30, 1977

. imeans of dam, genswckhs,
T /powerplant  within  the
<" ~Eubseribed gnid-sworn to before me this_ ¢ "?/ 417 ‘11%‘62&:;5}%%. Sec, 29, Twp. 105,
ENC g 'Rge. ®E, BM, Twin Falls
: 137_22. I County; NWwSWy, SWyyN-
(A Wy, Sec. 26, Twp. 195, Rge.
- {9)E,., B.M., Jerome County to be |
:‘% /5’7 s used from Jan. 1 to Dec. 21 for
T i power purposes within the Nig, :
: A 2) AINTAS ISt Sec. 29, Twp. 10S, Rge. i
R e --_,'-'-\ s NOTARY PUBLIC ‘21E, B.M., Jerome & Gooding
LT ' Counties Alternate site is
C NEYSEY, Sec. 16, Twp. 105, |
: “Rge. 19E., BM., Twin Falis
o Y omed, th t will b
If issued, this permit will be
NORTH SIDE NEWS : subject to all prior waler rights.
Jerome, ldcho : Protests against th; gran:iing of
the permit must be filed with
COST Of PUBLICATION ! the Idaho Department of Water
: Rasources, 1041 Blue Lakes
{ Bivd., North, Twin Fails, Idaho,

B/
o
‘S

]

!
@
E

Tiant?

v
]
¢l

i 83301 on or before June §, 1977,

NumbeEoELines In Notice ... ¢§ -

== : C,STEPHEN ALLRED

NumbéE of)Insertions 0? i : Director
=) I -

5-19-2tc

_._Céz:;'u—-unes tabular at 315¢ o mm— .
ﬁmes straight at 21c g ‘ 4/0 . J"A’/ j,{v
N¢ 3583 b//77

—_—

—_
:%EE—”H. _Subsequent lines At . 15¢ "M_L
=
TOTAL COST —- M_
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Water Right Report Page 1 of 3

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

08/08/2006

WATER RIGHT NO. 1-7011

Owner Type Name and Address
Current Owner|[NORTH SIDE CANAL CO LTD
921 N LINCOLN AVE
JEROME, ID 83338
(208)324-2319
Current Owner}i T WIN FALLS CANAL CO
PO BOX 326
TWIN FALLS, ID 83303-0326
(208)733-6731

Priority Date: 03/30/1977

Status: Active
Source Tributary

SNAKE RIVER||COLUMBIA RIVER

Beneficial Use |[Froml| To {[Diversion RatefVolume
POWER 1/01 1112731312000 CES
Total Diversion 12000 CFS

Location of Point(s) of Diversion:

SNAKE RIVER|ISWNW Sec. 28|Township 105 lRa_nge 21E#TWIN FALLS County
INAKE RIVER|ISWNW Lt 5{iSec. 28|[Township 10S ‘Range 21E||TWIN FALLS County
SNAKE RIVERINWSW Lt 5||Sec. 28} Township 10S|[Range 21 EJTWIN FALLS County

Vs - S TN O e D i T it A T nrm D A nlm R s har—= 1 S Cannianss QILINONA



Water Right Report

SNAKE RIVER|SENE Lt 8 |[Sec. 29| Township 10S||Range 21E\TWIN FALLS County
SNAKE RIVER{NESE Sec. 29| Township 10S{{Range 21ETWIN FALLS County|
SNAKE RIVE SELt6 |ISec. 29{Township 10S{Range 21ETWIN FALLS County
SNAKE RIVER|NESE Lt 8 |iSec. 29 Township 10S|Range 21E||TWIN FALLS County

POWER Use:
Hydropower Kilowatts: 0

Place(s) of use:

Place of Use Legal Description: POWER TWIN FALLS County

Page 2 of 3

Township{iRange| SectiS Lot Tract ]Acres Lot|| Tract j|Acres lLot Tract .Acres Lot)] Tract|A
108 20E  ||25 INENW INWNW SWN SENW
NESE NWSE SWSE SESE
21E {30 3 4 7 g
Conditions of Approval:

maintained as part of the diverting works.

THE PRIORITY OF THIS PERMIT.

‘T 001 A measuring device of a type approved by the Depariment shall be permanently installed and

P/D ALSO IN JEROME CO. THE RIGHTS FOR USE OF WATER ACQUIRED UNDER
THIS PERMIT SHALL BE JUNIOR AND SUBORDINATE TO ALL OTHER RIGHTS FOR
THE CONSUMPTIVE BENEFICIAL USE OF WATER, OTHER THAN HYDROPOWER
AND GROUNDWATER RECHARGE WITHIN THE SNAKE RIVER BASIN OF THE
STATE OF IDAHO THAT ARE INITIATED LATER-IN-TIME THAN THE PRIORITY OF
THIS PERMIT AND SHALL NOT GIVE RISE TO ANY RIGHT OR CLAIM AGAINST
ANY FUTURE RIGHTS FOR THE CONSUMPTIVE BENEFICIAL USE OF WATER,
OTHER THAN HYDROPOWER AND GROUNDWATER RECHARGE WITHIN THE
SNAKE RIVER BASIN OF THE STATE OF IDAHO INITIATED LATER-IN-TIME THAN

Dates:

Proof Due Date: 11/01/1993
Proof Made Date: 10/29/1993
Approved Date: 06/25/1977
Moratorium Expiration Date:
Enlargement Use Prionty Date:
Enlargement Statute Priority Date:
Application Received Date:
Protest Deadline Date:

Number of Protests: G
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Water Right Report

Field Exam Date: 10/6/1993
Date Sent to State Off: 10/25/1993
Date Received at State Off: 11/1/1993

Other Information:

State or Federal:

Owner Name Connector:
Water District Number: 01
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Nuraber:
Mitigation Plan: False

Lotte o T ommmns 2 deere At v riommn Dt Canenh MM 1 ahiR st 8 T aen?RacinhNimher=1&Qennpnre
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LERECMENT RESARDIHG THE QWNERSHIP, CONSTRUCTION,
OEERATION AND RAINTENANCE

oF

THE MTLYER WYDROELECTRIC PRDJECT (FERC KO. 2859)
BY AND BETWEEN
THE TWIN FALLS CAMAL COMPANY,
NORTHSIDE CANAL COMPANY, LIMITED "
AND

JOAHQ POWER COMPANY
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of Secticn 407 of the License, measured as requircd by the Commission.  "Techaical

Service Agreemert” shali mezn the Technienl Service Agreement between the Parties
and Morrison-Knudsen gngineers, Inc., dated as of March 15, 1583, providing for the
design of “the Mitror Dam Rochabildtdation Project.

“Tuta?_F]aws“ chall mean the Ticwsz in the Sn;ke'River dpwnstream of all
Power Plant unijts.

"Twin ralis Canal Company®™ ch21) mezn the Twin Fell:z Capzl Company. 3
corporation orgsnized and existing under the laws of the Staze of Idzho, and 15
successors and assigns.

"Uncontrollable Forces” zhail mean any cawse beyond the contrsl of the
Party affected and which by the exercise of reasonable diligence the Party is unable
te avosd and shall include, but rot be Timited to, 2n act of God, fire, flood,
explosion, strike, sabotzge, and act of the public enomy, civil or milttary
authority, including court orderz, injunctions, and orders of government agencies
with proper jurizdictics prohibiting acts necesssry to performance hercunder or
sermitting anmy cuch act subject Te unrezsonable conditions, incurrection or riot,
an act of the elements, failure of eguipment, cr inability To chbtain or ship
materials or eguipment because eof th2 effect of similar citces on suppliers or
carriers-

"Hﬁter Permit" shall mean Permit Ho. D1-7011 iszued by the Tdahe Department
of Water Resources sroviding for the apprepriztisn of public waterz of the State of
Idzhc for use at the Fower Plant &5 now or hereinaficr in effect.

RRTICLE 12
REPRESENTATIOHS

Saetion 2.1 Geaeral Aesrpsnnbatians.  Tre Canel Cempeaies and the Powar Company

reprezent gnd warrant ene to the ather that:

{2} Thi: fgreemert i3 an azreement ertered into by the Parties in order L3 carry

-12-
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ovt the reconstructicn, rehabilitaticn and improvement of the Milner Dam through
the construciion of the Milner Dam Rehabilitatian Froject and the construction

3nd oreration of the Power Plant, 2¢ contemplated in the License.

- .

(b) 1In corsideraticn of the transfer to the Power Company of aa interost {n the

License as co-licensee 2nd “he celivery of weter to.the Power Flant €or the
purposes of generaticn of electric energy, the Fower Company shall canstruct,
eperate, maintain and own the Pover Plant, and shall make the payments Trequired
to be made to or on behalF of the Capal Cﬁmpan1es in Article V hereof. In

consideration of the advances made an behalf of the Cznal Compenies by the Power

Company, the Canal Companics shall meke the poyments to the Power Company
reguired to be mzde im Article V her=of. ___,_d‘—af’J

(c} The primary vsez of the water aac can=] facilities canstitubting the Milner Dam

shall be irrigation and s*ock watering purposes and the Project shall not be
operated in such manner as ts interferc with, deprive, terminate or reduce the
traditienal irrigatian and stock watering demands ef Lhe Canal Enmpaﬁi&s Timited
by the aumber of nutstunaing shares of record as of April 23, 1981.

(d) The cznals and related facilities constituting the Milner Dﬁm are now and sha)
continue to be for all times under the sale ownership, maintenznce 2nd control
of the Canal Companies and the American F21ls Reservoir District No. 2, and by
this AgreemenE ft is undarstond amono the Partices that cthe Power Campany s not
assuming any of the obligations, duties or 1iabilitiss of the Capa) Companies
or the Americin Falls Reservoir District Moo 2 rclating to the oneration of the
canals and related water TFacilities constituting the Milner Dam.

Seciien 2.2, Representations of the Power Comparv. The Power Company reproscats

2ad wirrants as follovs:
(3} It is a corporation duly incorporated under the ‘aws of, and s in gocd

standing, in the State of ldaks, has power undor the laws of Idaha and 1ts

-13-
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I.;'gﬁcbmunt or instruments or of any order, ruling or regulaticn of any court ar
o1y _’_
2

idministrative sgency, whether state or federal, to which the Fower Compzny is

;:C now = party or by which it = -bound, constitute 2 defauit under any of the
. forndning, ar result in the ;rnntian or ampesition of any ]ien,hcharge pr
encumdrance of any nature whatscever upon any.mf the prorerty or assets of the
Power Company under the terms of 2ny instrument or AGTEEMENY-

The Power Campary will take such action concistent with the requirements of this
Agreement 3z sha)l be neceszary under the Guaranlty with recpect to  the
Constiruction Debt of the Canmad Campanies centemplated to be incurred by the
Cenal Companies to repay the Canel Company Construction Advances ~and the
Capitalized Construction Advance Interest uader the provisions of Seetion 5.10
herenf.

(g) The Power Company will supply the Cana) Companies and the Authorized
Rzpresentatives of the Canal Companics from time to Time such $nformaticn as
=ha11 be reasonally requested by tha Canal Companies, o as to znable the Cana)
Companias to mire an ipformed decision with respect to the optian granted to
the Canzl Companies in Section 6.11 hereof with respe:t.tu the Royalty znd
Ircentive Royaity in the cvent that the Project is not Sncluded in the rate base

of the Power Company.

section 2. 3. Represestatigns of the Conal Coppznies.  The Canal Companies represent

and warrant as Tollows:

(a] The Can2l Compznies will held the Power Company harmless with respeet to sy
claims of the American Falls Rescrvoir District Na. 2 3z the owner of an
intercst in the Milner Dam with recpect te any actions taken by the Power
Cempany under this Agreement or in contemplation of this horeement with respect

to the Hilaer Dam 2nd Lhe Hilner Dam Aehabilitation Project.

(b) The Canal Cempenies will use their bost efforis to make woter available to the

LrHAJICURIADCERE r,uuds UL
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er Cgrpany at the Pover Plant to the maximum sxtent reas onably possible after

cing all of the Canal Companies’ tradition: irrigatien and stoeck water

..‘éenands Timited by the numker of outstanding shares of vecord as oF Anril 23,

--'1551_ The water right ot ¥ilner for power generatien shall ke cnnswdercd seriar
to other power projects on the Can2l Companies” systems.

The Canal Companies will be solely respensible for furnishing the water to be

vsed in the Power Flant pursuant to the water permil for the generation of
—————

electric epergy and to that end will jointly exert their best nfforts with the
e

A Power Company to secure all water necessary tao satisFacterily protect the

Parties in the usc of the water needed for the generation of electric energy

2t the Power Plant is part of the Project.

{d} The Canal Companies shall be solely respaneible for 217 costs and exnenditures
of the Canal Companies in candecting  Their ardinary business affairs,
partievlarly if related to this Agreement., the Milner Dam or the Milner Dam
Rehabilitation Project and including any suhseguent agreements or activities
which thz Parties hereto may cnter into or BEngagec in.

Sgetion 2.4 RegresentaTions of The Nerth Side Congl Company. The Nerth Side Cana)

Cempany Tepresents and warrants as follows:

(a) Tt 35 3 corperation duly <rcorporated under the laus of, iand s in gooad
standing, in the State of Idzhe, has power under the laws of Idako and its
Articles of Incorporation and By-Laws to enter into thiz Agreement and by proper
corporate action has been duly suvthorized to execute znd deliver this Agrecment.

() Ha additionz} or further approval, censent or authorizatios of any governmental
unit, publiz agency or autherity is required iz be ohtained by the Narth §ide
Canzl Company in connectior with the exacutisn of this Roreement apd the
carrying out by it of iis varjous undertakings and obligations provided for or

contemplated heroin.
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carrying out 5y it of ifs various undertakings and abligations provided Sor or
contempiated herein.
There is no action, suit, proceeding or investigation at Yaw or in equity before
or bfiany caurt, public brard ar body, pending or, to Ehe best of théhknuw]edge
and-information of the Twin Falls Can2) Company, threatened against or affecting
the Twin Falls Canal Cempany, or, to the best of the knowlrdee and information
of the Twin Falls Canal Company, any bizis For such action, suit, procgeeding
ar fnvestigation, wherein an unfaverable decisian, ruling or finding which would
adversely affect the validity or enforceability of this ﬁgrcument.
{d) weither the cxecution and delivery of this Agreement, the cansummatia; oT the
transactions CDn‘tEmMaT.éd hereby. nor the Fulfillment of er cempliance with the
terms and conditions of this Agreement, con¥lict with or result in a3 breach of
any of the terms. conditions ar pruvi;ians of zny corporate restricticn of any
agreement cr instruments or oF any order. ruling or regelation of any court or
2dministrative agency, whether ctate or federal, io which the Twin Falls Capal
Campany is now a4 party or by which it 3¢ bound, or constitute a default vnder
any of the feregoing, or result in the creation or impositien of any lien,
charge or encombrance of any nature whatsoever upon eny of the property or
zssats of the Twin F2lls Camz} Comazny under the terms of any instrument or
agreenent.

ARTICLE IIT

LICENSE

Section 2.1, Licemse. The License for Project he. 2899 was issucd Doecember 15,

1963, by the Commission to thz Lanal Compznies and was supplemented by Commission
Order iscued May 2, 1959, adding the Pouer Company as 3 co-licensee. The License
expires on November 30, 2038,  The License is conditioned upsn commencement of

consirvction of the Froject within tws vezrs f{rom Occember 1, 1988, and upon

-1E-
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Bo%tion of the Project within folr years from Decamber 1. 1538.  Separate

N
encement and completion dates ars prescribed ina the License with respect

*o tho

Bfcaction 3.2. Compliznce with the iicense. The Parties recognize that as co-

licenseas uncer the License, they are Jeintly and ceverally liable to fFU1Fi17 all
staiutory and requlstery nbliga*icns under the License regardless of their vErying
interests in Project property and their ceatractual obligations te each pther
recarding the Project, ‘as st forth herein. So long as the License shall be n Ful]
force and effeet the Parties shall opcrate or c2use the Project 1o be operated in
good faith pursuanl to the torms of the License and shall rot fzil to :ompW} at all
times with the terms and provisions of the Licensn. Recognizing the cwnerzhip
interests and 217acation of respensibilities set forth Sn this Agreement, the Power
Company agrees tc hold the Canal Componies harmless for each and every failure of
the Power Company to conforp to or otherwsise comply with the provizians of the
License with respect to the construction, aperation and mainyenance of the Power
Plzrnt. The Lanal Compenies agree to hold the Power Company harmiess Far each and
every vailure of the Canad Companies to comply with the terms of the License +in
conpection with the corstruction, operation, maintenance and ownership af the Milapr
Pam and the Milner Dam Rchabilitation Project.

section 3.3, Pre-license Advanees.  Pursuant tc the provisions of Rgreemeat Mo, 1

T

the Power Company incurred Pre-License Advances. Under the terms of Agreement No. 1
the Canzl Compinies were obligated to repay SO cf the Pro-License Advances Bxceeding
5200,000, plus interest at 10% per annup from the dete of each advance, with *he
total lizbility of the Canal Comparies to repzy Pre-License Adsances, including
intarest, not to exceed S30C0,000. Notwithstandiag anything $n Agreement Mo. 1 4o
the cenirary, the Parties hereby aorze thet the emount of Pre-License Advances,

including interest to date, required te be reimbursed to the Power Company by the

-19-
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STATE OF IDAHO
DEPARTMENT OF WArEﬁeuntaaou&szﬁ@uF‘ceJ~-@EgWT@

REQUEST FOR EXTENSION OF TIME® 20 g

To provide additional time in which to submit epartmem of ..
proof of beneficial use on a water right permlt S|
Bryan Harris, Jr., President
Twin Falls Canal Company

C.J. Marshall, President P.0. Box 326, Twin Falls, Idaho 83301

North Side Canal Company, Ltd. of921 North Lincoln, Jercme, Tdaho 83338
{Name) i {Address)

State of Tdaho , deposes and says:

That he is the holder, or the duly authorized agent of the holder®, of Permit to Appropriate the Public

Waters of the State of idaho No.  01-7011

That under the terms and conditions of said permit, work thereunder was required to be completed on of

before June 1 , 1982

That be has heretofore performed the following work described under said permit:

Preliminary engineering work was accomplished and F.E.R.C. has granted a preliminary

permit to ‘prepare to file a formal applicaticn for license. A contract for the

purchase of power is being negotiated.

Costing $150,000.00

That he is unable to complete the remainder ot the work within the required time for the following

reasons, to-wit: The preparation of the application for license must be filed by

August 12, 1983, The application will take time to process. If the license is

issued the construction conld take wp to 2 1/2 years to complete the project.

Wherefore, he asks that the Department of Water Resources extend the time for the completion of

obligations under said permit to June 1 - ,1987 -,
OF (e btV

Q@’, T { : 1
N {Signature}* J
«Jf OTHER THAN HOLDER. Power of Attorney must be supplied.

* ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

IT IS HERERY ORDERED that the above application for extension of time be APPROVED and the time

within which-to submit the statement _of benefigial use is extepded tn June 1, 1987

.-["
Signed this, 3 day of March ,18 g2 .
&3 _
&S
@@ i v £

g@;? Chief, Operztions Bureau

sy ,
$15°00 fee received by /z—;, Dote __ %= 43- g2 Receipt # ﬁé_é_g_—_



-

T}E@E J l _, -LING FEE: $15.00
e '-:“ FEB 2 6 198? : Videntification No. 01-7011

7780 .
STATE OF IDAHO
Department of WIRERRHPMENT OF WATER RESOURCES

REQUEST FOR EXTENSION QF TIME

T6 provide additioial time in which to submit
proof of beneficial use on a water right permit,

ROBERT REICHERT, President Twin Falls . P.O. Box' 326, Twin Falls ID 83301
Canal Company ) ’

C.J. MARSHALL, President North S5ide of 921 N. Lincoln, Jerome ID 83338
{Name} ca L Company, —Ltd- {Address¥

State of Idaho , depoges and says: -

That he is the hoider, or the dulv authorized agent of the holder®, of Permit to Appropriate the Public

a

Waters of the State of Idaho No. _n1-7011

That under the terms and conditions of said permit, work thereunder was required 1o be completed on or

before June 1 ‘ ,19 87.

That he has herstofore performed the following work described under said permit: _In October of 1980,

applicants filed for Prelimipary Permit with FERC, A Preliminary Permit was iscsued dated

August 12, 1981. A iicense application was filed with FERC op August 1, 1584. To date no

license has issued and project has been included in EIS and cumlative impact studies being
conducted by FERC. Costing $_1,200,000.00

That he is unable to complete the remainder of the work within the required time for the following

reasons, to-wit: The work cannot ‘be initiated until the FERC license is obtaingd. Since 6

years and 7 menths wiil have been lost in FERC procesdings by Junme 1, 1987, Zpolicants seek

extension of this Permit until Jan 1, 1995, purspant to I.C. 42-204(1) .

Wherefore, he asks that the Department of Waler Resources extend the time for the completion of

% . :
obligations ander said permit to January 1 ,19_95.

PN 0 Wil

PRESIDENT-~TWIN FALLS CANAL COMPANY PRESI%M——NOI(@IHNM{?E CANAL COMPANY, LT
k R *IF QTHER THAN HOLD'ER. Power af Alterney must be supplied.

é

' ACTION OF THE GIRECTOR, DEPARTMENT OF WATER RESOURCES

IT 15 HEREBY CADERED that the above application for extension of time be ARPROVED and the time
within which to submit proof of beneficial use is extended to MNovember 1, 1990 with an
added condition to-thke permit:-. The rights for use of water acquired under this permit
shall be junior and subordmate to all other rights for the consumptive beneficial use
of water,.other than hydropower and .groundwater_recharge within the Snake River Basin
of the state of [dsho_that are initiated later-in-time than the priority of this per‘mt
and shall not give mse te any rioht or claim against any future rights for the consx.r.mp-

tive beneficia qmwater, other thap hydropower and aroundwater recharae within the’
Snake Rm&eﬁ_jj ; st};te of Idaho initiated later-in-time than the priority of

this
l( .a ."
5 Ft‘i%\u g | rﬁ M"") gﬂ')lm

\\ e Chief, Dperations Bureau
o

! iz

515.{3)E feemmﬂby % Date Z- f/“ /?;7 Receipt HJ?{M_
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4786 & ' $15 FEE Recelpted by of. . S-
BEBEIVED s vt o poiezlre
0CT 251990 REQUEST FOR EXTENSION OF TIME

Department of Water wame addItional +ime in which to submit proof
Southern Region Otfice of bensticial use tor a water right permlt

The idaho Department of Water Resources will consider +his torm as a reguest that the permit holder(s) be granted
an additiona’ pericd of time in which Yo complete gevelopment of a watar right under the provisions ot Sectlion
42-204, idaho Code,

Permit No. 01-07011
Namals) ot Permit Holder: TWIN FALLS CANAL COMPANY NORTH SIDE CANAL COMPANY, LTD.
7.0, BOX 326 921 N. LINCOLN AVENUE
Post Otflce Address: TWIN FALLS ID 83303-0326 JEROME ID 83338
208-733-6731 208-324-231%
Telephone No.
Date Proof is Due: NOVEMBER 1, 1990

Describe what work has bean completed toward the davelopment of this water right:
(This must be tiiled out! if no work has been completed, show "none*, }

SEE ATTACHED EXHIBIT “a"

Costing s AFPPROX. $10 million

The permlt hoider(s) has been unzble To completa The remalader of the work for the following reasons:

SEE ATTACHED EXHIBIT "a"

ParmiT holder(s} requesf an extension o OCTOBER 31 , 19 83 . By~ /)—xﬁ-p £L L

{1 yr, minimom) PRESIDENT (S{gna‘rure)'
NORTH SL CANAL COMPANY, LID. *|F OTHER THAN PERMIT HOLDER,
FEE: $15.00 ' POWER OF ATTORNEY MUST BE SUPPLIED.
By: / .A_@gé/,d M’%
PRESIDENT -
N

ACTION OF THE DEPARTMENT QF WATER RESQURCES

1
1T 1S BEREBY ORDERED that; +h£§% Btensbn of time be APPROVED and the time within
which to! submit proof of b ;
e L NOV L 10

ten?ed to May 1, 199Z.
Signad Thl;‘,i day of D tDbET‘ , 19 90

B

jef, Water Allocation Bureau /

PR Pories
;

i



’BIT "A" TO REQUEST FOR EXTENS]‘QF TIME

01-07011

DESCRIBE WHAT WORK HAS BEEN COMPLETED TOWARD THE DEVELOPMENT OF
THIS WATER RIGHT:

applicants have proceeded diligently since the FERC
License was issued on December 15, 1288. Pursuant to
Agreement, Idaho Power Company (IPC) was added to the
FERC license as a co-licensee for Project No. 2899 by
FERC ©Order of August 4, 1989. pursuant to a
definitive Agreement finalized in December of 1989,
IPC is pursuing completion of the project, Agreement
provides for rehabilitation of Milner Dam to meet FERC
and State of TIdaho dam safety requirements. Dam
rehabilitation is more than 50 percent complete with
only the new spillway and gates to be installed. Work
has begun on excavating for the power house in the
river bottom. Major equipment has been ordered for
the power facilities. The dam will be complete in
1991 and the power plant is scheduled to operate in
late 1992. The total project cost will exceed $60

million.

THE PERMIT HOLDER(S) HAS BEEN UNABLE TO COMPLETE THE REMAINDER
OF THE WORK FOR THE FOLLOWING REASONS:

EXHIBIT "A"

In February 1987 applicants sought extension of time
pursuant to Idaho Code 42-204(1) for the reason that
FERC had not acted on Twin Falls Canal company--North
side cCanal Company's license application. At that
time it had been 6 years and 7 months. Another 1 year
and 10 months went by before license issue. IDWR
extended 3 years and 7 months in 1987. The elongated
FERC process totaled B years and 5 months before the
license was issued. Applicants again seek this
extension pursuant to I.C. 42-204(1) so as to be able
to complete project construction and make beneficial
use proof within the terms of the permit.

RO
._5 ovelisp |

S
-

—— REQUEST FOR EXTENSION OF TIME -- 01-07011
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For Otflca Use Only
$15 FEE RecsglipTey by )
Date l?/ ‘?’?@2—
neceint #500[4 D&t

: STATE OF 1DAHO
DEPARTMENT OF WATER RESOURCES.

REQUEST FOR EXTENSION OF TIME

e femuites To provide additlonal tima In whlch to submit proof

’ I Mz
Dcpﬁﬁ:mem " ; { mﬁ‘“ ot bensticlal use for a water right permit
coythern Repion UNE -

The {dahc Despartment of Water Resources v!1! considar this form as a request That The permit holder(s) ba granTed
an additlonal period of time In which to complete development of a water right under The provisions of SecTlon
42-204, ldaho Code, ’

Permit No, 01-07011

Name{s) of ParmiT Hoider:

Post Otflce Address:

TWIN FALLS CANAL COMPANY

NORTH SIDE CANAL COMPANY, LTD.

F.U. BOX 320 .
TWIN FALLS, 'ID 83303-0326

ik NL_)l_'{LH J_...LNL.UL.N AVENLLE
JEPOME, ID 83338

(2087 733-6731

(Z08) 324-431Y

Telephona No,

Date Proof Is Due: MAY 1, 1992

Describs what work has been completed toward ths development of this water right:
{This must be fllled cut! 1f no work has besn completed, show "nona® .}

SEE ATTACHED EXHIBIT "A"

Costing §_ 40 MTLLION

The permit holder(s) hss been unable to complate The remsindar ot the work for ths following reasons:

SEF ATTACHED EXHIBIT “A"

TWIN S CANAL CO
. By: .
President t5ignature)®
#1F OTHER THAN PERMIT HOLDER,

POWER OF NEY MUST 8E SUPPLIED,
)
' méﬁg Z@iﬁ??ﬁl”il T

N TR
y SNOT e
ACTION OF THE DEPARTHENT OF WATER RESOURCES ,

H [ﬁﬂVﬂgzggz

IT 1S HEREBY ORDERED that tha above recuest for extension of Time be APPROVED
and the time within which to submit proof of beneficial use is extended to ;

OCTOBER 31 , 1993
(1 yr. minimum)

NORTH SIDE CANAL COMPANY, LTD.

Pernmlt holder{s) raquest an extsnslon To

FEE: 515,00 By:

. President

November 1, 1893,

Signas m,q_ﬂ_m";f‘” April _ 1e 92
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Date
Dapartmant of Waler Rezoueed: Raceipt No.

REGEIVED STATE OF IDAHO e ————

DEPARTMENT OF WATER RESOURCES

08T 24 1993

mnnent o Wt MO OF OF BENEFICIAL USE

The ldaho Department of Water Resotrces considers this form a statement that the permit holder(s) has/have completed
all development that will oceur under this permit and that water has been applied according to the provisions of the permit
for the beneficial use(s) described below. This form must be accompanied by a license examination fee, when necessary,
or a completed fleld examination report prepared by a certified water right examiner who has been appointed by the
department. -

1. Permit No. 01-7011 Telephone No. 733-6731

2. Name(s) of Permit Holder(s): Twin Falls Canal Company & North Side Canal Company

3. Mailing Address: P D Box 326, Twin Falls, ID 83303-0326

4. Source of Water: Snake River

It GROUNDWATER, Well Driller's Name: Date Drilled:
OPTIONAL:
Pump horsepower: Pressure (psi): Dynamic pumping level {fr.};

5. Extent of Use (as authorized by the permit):

Domestic {No. of households) Stockwater {No. and type of stock)
Irrigation (No. of acres) Other  Power 12,000 CFS
6. Totat rate and/or volume for which proof is submitted 5,714.7cfs OR acre/feet

7. Refer to the approval conditions on your permit and respond accordingty:

Measuring device: Required? | ¥e§ No Instalied? X Yes No
OR .
Flow Measusement Port: Required? Yes t/Nﬁnstalled? . Yes X No
8. Fee Enclosed: $ Jp— {See License Fee Schedule on back of Instruction Shaet)

9. Person o contact io accompany the Department representative during fieid examination of the water syslem.

Glenn W Brewer 383-2480
Name Telephone No.

Idaho Power Company, P O Box 70, Boise, ID 83707
Address

10. The above information is my true staternent of the extent 1o which the above numbered permit has been developed
and | relinquish any undeveloped portion of the permit 10 the state of 1daho. ~

IR k)

? //g/uﬁ/ Q/%J:/\ e st Jﬁk,.l;@mﬁg%

at Signature (and title, ff on behalf of a company or organization)







. metevep

RECEIVED
. NOV 0 1 1833
Desartment of Water Reswurces
Sputharn Regign (ffice
Qctober 29, 1993
CHARLES
_BF]T_CWIKY Mr. Loren Holmes
-E—;J CINEERING ldaho Department of Water Resourses
220 Shoshcne Street East
Twin Falis, ID 83301
Subject: Beneficial Use Examination-Milner Power Plant
Permit 01-7011 Twin Falls Canal Company and Northside Canal
Company
Dear Loren:
Enclosed is the completed Beneficial Use Field Report for the Milner
Power Plant under Permit 01-7011. Please let me know if additional
information is required.
Sincerely
C.E. Brockway P.E.
Enclosure
cc. Glen Brewer, idaho Power Company
John Rosholt
CuarlEs E.
Brockway,
PuD., P.E.
706 SUNRISE Ny gl
BOULEVARD Mm I' EQQ Q&gﬁ@
NoORrTH !
Twin FaLLs, Q’MN l @ ?@%
Inano 83301
20873320933
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6/92
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
BENEFICIAL USE FIELD REPORT Department of Water Resources
A. GENERAL INFORMATION Permit No. 01-7011
North Side Canal Company 208 324-2319
1. Owner: Twip. Falls Canal Company Phone No. _ 208 733-6731

Current Address:

2. Accompanied by: __ Randvy Hill EXAM DATE :_ 10/6/93,10/21/93

Address: Rt. 1 Box 144, Murtaugh 10 83344 Phone No. _432-6681

Relationship to Permit Holder: __Chief Qperator of Power Plapt for Idaho Power - Company

3. Source: Snake River tibutary to  Columbia_River

8. OVERLAP REVIEW

1. Other water rights with the same place of use:__ None

2. Other water rights with the same point of diversion: Irrigation diversions from Milner Reservoir
(see appended 1ist)

C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

Ident | Gov't
No. Lot e 1% | % | Sec. | Twp. | Rge. County | Method of Determination/Remarks
nelsel |29 105 |p1E_ |TwinFaliq USGS Quad - Main Power House
SW | NW 28 |10S§ 21E  |TwinFallg USGS Quad - Auxilliary Power House
2. Place(s) of Use: Indicate Method of Determination USES Quad
TWP RGE| SEC NE NW SW ; SE || Totals
e T T sw [ SE |l SE T Ww [ sw [ s it NE T W ....E.E.l,L..m&; W EL_“
108} 21El 30 P
108 21E1 29 p I

(.
5
&)
)
A7

| o
411!7 [rw: AN ]

T




3. Delivery System Diagram: Indicate all major components and distances between components. Indicate weir
size/ditch slze/pipe |.d. as applicable. See attached exhibits A and B.
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: + : N B ety sttt st dale
£ ] H 1 1
H 1 I 1
P : : :
| WU S - } | S - I
: ] 1 ] ]
1 i : : i
i ! ! h i :
Scwe: T =
Capy of USGE Quedrangs Aftached Showing location{s) of _____ hedal Photo Atiachad __X_ Proto of Diveslon and Sy Atinch
polrtis) of diverston and placais} of use (requl _‘: [requilred tor imigation of 10+ sorea)
4.
Well or Diversion Pump Serial No. or
identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size
Code o comaspond with No. on map and aesial phola
D. FLOW MEASUREMENTS
1
Measurement Equipment Type Make Model No. Serial No. | Size Calib. Date
Acoustic Flow Meters See attached narrgtive
USGS_Stream Gage
RESTIFERY
2. Measuremens: See narrative attached. AN . S
.
JAN 10 1998 },
. .;
1
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E. NARRATIVE /REMARKS/COMMENTS
See attached narrative

Have conditions of permit approval been met? X yes

__no

{’w@ﬁ@ I Do

VAN 1 0 199,

Ui



F. FLOW CALCULATIONS Additional Computation Sheets Attached
Measured Method: .

Acoustic flow meter - Data on Hydromet
Unit 1 4398.0 cfs
Unit 2 1091.2 cfs
5489.72
Unit 3 _225.5
Total 5,714.7 cfs

G. VOLUME CALCULATIONS
1. Volume Calculations for irrigation:

Vin = (Acres Imigated) x (Irrigation Requirement) =
Vo = [Diversion Rate (cfs)] x (Days In Irigation Season) x 1.9835 =
V = Smaller of V5 and Vpq =

2. Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounis

Beneficial Use Period of Use Rate of Diversion Annual Volume
From To Q (efs) V (afa)
Bydropower Jan 1 Dec 31 5714.7

Totals: 5714.7

2. Recommended Amendments

_%_ Change P.D. as reflected above  __ Add P.D. as reflecied above ___ None

___Change P.U. as refiected above ___ Add P.U. as refiected abave ___ Other
I. AUTHENTICATION

Figld Examiner's Name Charles E. Brockway Date  10/29/93

Reviewer Date E HE@E
;




WATER RIGHTS EXAMINER'S REPORT NARRATIVE
Permit No. 01-7011 Amended

Owner North Side Canal Company and Twin Falls Canal Company
Examiner: C.E,. Brockway P.E.
Date: October 26, 1993

The field examination for beneficial use on Permit No 01-7011 was performed
on October 6 and October 21, 1893. The examiner was accompanied on the
site inspection by Mr. Randy Hill, Chief Operator for the Milner Power Plant.

The hydropower facility consists of two power houses diverting from the Snake
River at Milner Dam. The main power house utilizes approximately 1.2 miles of
an expanded Twin Falls Canal Company main canal as the forebay whereas the
auxiliary power house diverts directly from Milner Reservoir on the north side of
the radial gate spillway structure on the north side of the Snake River, see
Exhibit A. The Twin Falis Canal Company main canal control gates are located
just upstream of the penstock intake structure for the main power piant. No
irrigation diversions occur upstream between the penstock intake structure and
Milner Reservoir, however, numerous water rights for irrigation diversions from
Milner Lake are on file {see attached list). The diversion for the main power
house, Units 1 and 2, is from Milner Lake in the NE1/4, SE1/4 Sec 29 through
ihe Twin Falls main canal to a point of rediversion and use in the SW1/4 NE1/4,
Sec 30 T108 R21E BM. The diversion for the auxiliary power house, Unit 3, is
located in the SW1/4 NW1/4 Sec 28 T10S R21E BM with the power house in the
SE1/4 NE1/4 Sec 29, see location map Exhibit A and UUSGS Quad sheet, Exhibit
B.

The main power house includes two Kaplan turbine units, No 1 and No 2 and the
auxiliary power house inciudes one vertical propeller unit with specifications as

shown in Table 1. Féaﬂa —~.

JANl@E



Milner Power Plant Pen‘n.—?Oﬂ 10/28/93 Page 2

Table 1 Generating Unit Specifications

Turbine Unit 1
Serial No. M220234-1
Net Head ~ 148.0 ft

Rated Capacity , 46,590/)(W_

Rated Discharge , 4000 cfs

Manufacture
Date

Manufacture

Type

Minimum
Discharge
Generator
Serial No.
Rated Capacity
Power Factor
Normal Speed
Runaway Speed

Manufacture
Date

Manufacture

Type

19800

Toshiba Corp-Tokyo
Japan

VK-1RS Variable
blade Kaplan

800 cfs

210-9585
49,000KVA
0.95

200 rpm
540 rpm
1991

E B Power Generation

Drammen, Norway

SAV 540/130/36
Synchronous

Unit 2

M220234-2

148.0ft

11,540 kW

1000 cfs

1990

Toshiba Corp-Tokyo
Japan

VK-1RS Variable
blade-Kaplan

150 cfs

210-9586
12,700KVA
0.85

400 rpm
1070 rpm
1991

E B Power Generation

Drammen, Norway

Synchronous

Unit 3

24

56.4 ft

1130 HP.

200 cfs

1992

Hydro West Group
inc. Bellevue WA

Vertical Propeller

911071-01
833 kW

604 rpm

1992
ideal Electric Co
Mansfield, Chio

Polyphase Induction
Exposed

A 17 ft diameter and a 9 ft diameter penstock convey water from the forebay~to
the turbines in the main power house. Each penstock is equipped thh an . ;f 27

ﬂg_umf_

& i oo

JAN1 0 oq



Milner Power Plant Perm’—?ﬂﬂ 10/28/93 Page 3 .

Accusonic flow meter located just upstream of the turbine units, see Exhibit C.
Discharge from the auxiliary power house enters the Snake River below Milner
Dam and is measured by the U.S. Geological Survey stream Gage, Snake River
at Milner, located below the county road bridge approximately 1/4 mile
downstream of the dam. Table 2 shows the specifications of each meter and the
manufacturer's specification sheet is included as Exhibit D.

Table 2 Flow Meter Specifications

Unit 1 Unit 2 Unit 3
Type Acoustic ~ Acoustic Rated Open
Channel

Manufacturer Accusonic Division Accusonic Division

ORE International ORE Internationat
Falmouth, Falmouth,
Massachusetts Massachusetts
Model 7410 7410
Serial No. 479 478
Rated )0.5 % w/8 paths 0.5 % w/8 paths
Accuracy
Service U.S. Geological U.S. Geological U.8. Geological
Survey Telemetered  Survey Telemetered Survey
on Hydromet on Hydromet Telemetered on

Hydromet

The acoustic meters are checked by the U.S. Geological Survey using their
portable acoustic meter. Periodic measurements are obtained by the U.8. G.S.
field office in Twin Falls.

This exam was conducted during efficiency testing of the turbine-generator units.
Both Unit 1 and Unit 2 were ramped up beginning the evening of October 20,
1993 and reached maximum generation flows between 1:00 and 2:00 p.m. on
October 21, 1993. Unit 3 was operated at essentially constant flow of 225.45 cfs
for the entire period. Exhibit E is the hydrograph of the fiow of each of the three
units obtained from the U.S. Bureau of Reclamation Hydromet system on

October 22, 1993 and Exhibit F is the tabular discharge and combined discharge
e f;:. 'ﬁ,



Milner Power Plant Pen'r.JD‘H 10/28/93 Page 4 .

for all units for the 24 hour period on October 21, 1923. The maximum
combined flow of 5714.7 cfs occurred at 1:30 p.m. on October 21, 1993. No
alternative discharge measurement method is available.

The certified USGS measurements are shown on the letter from Mike Campbeil,
Twin Falls Field Office Chief on Exhibit G. No measurements were made by the
USGS during the field exam.

200 e
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EXHIBIT D
PERMIT 01-7011
MILNER POWER
~ PLANT

ACCUONIC

Leaders In Acoustic Flow Measurament Systams

System Accuracy

The accuracy of the rate indication
and totalization of flow is specified io
be plus or minus 0.5.percent of
actual flow for all flows with velocity
above 1 foot per second and up to
maximum flow, provided the
flowmeter is installed according 1o
Accusanic specifications in a section
of pipe with & minimum of ten
diameters of upstream straight pipe.
For instaliations having between four
and ten diameters of straight pipe
upstream of the meter section, four
crossed paths {eight paths total} are

/ plus or minus 0.5 percent of flawrate.

To assure the specified accuracy,
the flowmeter integrates the four
veiocities for edch measbreménits -
plane {one for four path, two for four
crossed paths) to caleuiate flowrate.
Where crossed paths are used, the
flowmeter softwaie is deésignedto
utilize velocity information from each
plane of transducers to quantify and
correct for crossilow.

Two Path System

For a two path system installed with
eight diameters of straight pipe
upstream and two diameters of
straight pipe downstream, the
accuracy of the rate indication and
totalization of flow is specified 1o be
plus or minus 1.5% of actuat flow for
all flows with velocity above 1 foot
per second.

required 1o maintain an accuracy of—~

Power Requirement Options
115 VAC £10%, 50/60 Hz

220 VAC +10%, 50/60 Hz

100 VAC +10%, 50/60 Hz

12 VDT +2.7V -1.8V

Enclesure Options
NEMA 4 Wall Mount
NEMA 4X Wal Mount
Shock Mounted Portable
Chassis {for 187 Rack)}
19" Rack Assembly

Enciosure Dimenslons

NEMA 4 30 hx24"wxi2°d

Shock Mounted Porable 24™h x 25"wx 27°d
Chassis 105" hx 19" wx 22°d

messurement Oplions
Open Channg!

Pipa Flowing Full

Pipe Flowing Panially Full

Displsy Options
14 Digit LED
8 Digit LED
Flowrate
Totalized Flow
System Siatus
Any Paramater or Variable

Standard Output Oplions
4-20mA Flowrate

RS-232 ASCH Ten Variabie
Report Format

Pulsed Totatizer Cutput

Parameter Entry Optiong
Keypad

Keyboard

Tape Cassette

Humber of Acoustic Paths
1-8

Nurﬁber of Pipes
for2”

Environmental Requlrements

Storage:

0°-140°F

0% - 95% Relative Humidity
Operation:

as° - 140°F™

0% - 95% Fetative Humidity

Oscillblor Frequency
ac MHz

Power Consumption
3I5SW maximum

e

JANT 0 1994

* With eight path, clamp-on Sys1ems or partialy full pipes, anly one pipe can be measured.
*» Hoaters and air-conditioners can be added to certain enclosures 1o expand this range.

Accusande Division, ORE internationat Inc, P.O.Box T0

&, Falmouth, Massachusells 02541 LLS.A. Tel, |508) 548-5800 / FAX (508) 540-3835 ¢ Telex 5817390 OREFALLW

PROCAICT WADE INU S A

SPECEICATIDNS SLBJEC? 10 CHAHGE WITHOUT ROTKCE

PRINTED N U5 A
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Miliner Hydropawer Facility L

l

|

Flow data from USBR Hydromet System - October 22, 1833

Hydropower Plant

Date - Time Bnit 3

Unit 1 Unit 2 Total 0

10/21-0:00) 22545) 1852.28 14.29 2092
10230:15|  22545| 1946.27 14.23] 2186.01
10)21-0:30| 22545, 20283 13.82] 226887
10)21-0:45| 22545 Z119.66 13.92| 2358.03
10)21-1:00| 22545] 219536 13.92| 2434.73
10/21-1:15] 22545 228327 13.92| 2522.64
10/21-1;30] 225.45| 2381.16 14,28 2632.9
10121-1:45| 225.45; 2510.38 14.29| 2750.12
| 10f21-2:00] 22545 2617.82 13.82| 2857.18
10{21-2:15| 225.45] 2721.61 13.82} 206098
10/21-2:30| 22545| 2849.81 13.92] 3089.18
10f21-2:45( 22645 29507 13.92| 3198.07
10/21-3:00| 225.45| 307448 1392) 3313.8%
10i21-3:15] 22545 3203.8 10,62 343997
10/21-3:200  225.45| 3318.68 14.29| 355842
10121-3:45| 22545| 3413.92 14,29| 3653.66
10/27-4:00| 22545| 3529.81% 13.82| 376928
10/21-4:15| 22545 36337 13.92| 3873.07
10/21-4:30| 225.45] 373015 13.82; 3969.52
10)21-4:45; 22545 3BEI.3S 13.92| 4108.72
30/21-5:00| 22545 39B6.56 13.92] 422593
10/21-5:15] 225.45| 3996.33 1429| 4236.07
10§21-5:30 22545 4004.88 13.92| 424425
10i21-5:45| 22545, 4006.1 14.29) 424584
10/21-6:00 225.45| 4065.93 13.92| 4305.3
10/21-6:15| 225.45| 388278 13.92] 412215
10/21-8:30| 225.45) 3725.27 14,28} 3865.01
10/27-6:45] 22545| 3801.95 13.92| 3841.32
10§21-7:00: 225.45| 351892 13.92| 3758.29
10)21-7:15| 22545 3411.47 13.52| 3650.84
10j21-7:30 22545 2418.8| 975.08{ 3619.34
10121.7:45|  225.45{ 2438.34| 1021.24; 3685.03
10/21-8:00f 225.45| 238826, 1013.655| 3638.25
10/21-8:15| 225451 2413.92| 101232 36b2.10
10121-8:305 22545 2412.7) 107245| 36505
10j21-8:45] 225.45| 2420.02] 1028.57| 3B674.04
10/71-8:00] 22545| 2423.68| 1026.74| 3675.87
10[71-8:15] 225.45| 2495.72| 1023.44| 3744.61
10{21-9:30{ 22545| 2670.33| 102731} 3922.69
10i21-9:45| 225.45| 2793.85| 1027.11| 4048.21
10/21-10:00] 22545] 3542.12] 224.18[ 3981.7%
1020150 725.45] 361938 321.88] 416281
1y2110:30| 225.45| 376556 464.47| 445548
10/21-10:45| 225.45] 3945.05| 48341| 4663.91
1Mj21-11:00] 225.45; 4387.05 10331 47158

MILNER.XLS

Page 1

EXHIBIT F
PERMIT 01-7011
MILNER POWER

PLANT

PR 72 25y
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10/21-11:15]  225.45| 4473.92] 131.87| 477128
10/21-11:30] 225.45| 4409.03| 300.37| 4834.85
10/21-11:45]  225.45| 44p0.48| 45531 5081.24
10/21-12:00f 225.45| 4473.92| 605.86| 5245.23
10/21-12:15]  225.45| 44p5.37| 767.03] 5387385
10/21-12:30| 225.45] 440415, 914.65| 5544.25
10/2112:45]  225.45| 4393./6| 1081.32] 5688.93
10/21-13:00| 225.45| 440048 1079.12| 5705.05
10211315 22545 4380.95| 108158 5688.08
10/21-13:30)  225.45| 4398.04| 109121 57147
10/21-13:45]  225.45| 4377.28| 107656| 5679.28
10/2114:00( 225.45| 4277.33| 1080.58] 8573.36
1012314:15;  225.45| 4045.17] 1067.76| 5338.38
10/21-14:30] 22646 3877.9| 106996 5173.31
10/21-14:45| 225.45| 3746.03| 1076.92] 50484
10/21-1500f 225.45| 3652.01; 1078.02| 4955.48
10/21-15:15| 225.45] 3514.04| 1068.5] 4807.93
10123-15:30| 225.45| 3377.28] 1073.63| 4676.37
10/21-15:45| 226.45| 3253.96| 1076.82) 4556.33
10/21-16:00] 225.45| 120.88| 108205 4428.38
10/21-16:15| 225.45] 2073.14| 107875 427734
10/21-16:30 223| 2819.28| 1073.00] 4317.38
10[21-16:45 223| 2655.87) 1067.76) 394643
10{21-17:00 223| 2540.8| 1054.21; 381811
1021-17:15 223 2428.13f 1020.3] 3678.43
10/21-17:30 223 2462,76| 1031.87| 3717.63
10/21-17:45 223 2412.7] 1015 3667.2
10/21-18:00 223 2301568| 1035.16] 3558.74
16/21-18:15 223 2197B| 1032.6] 34534
16/21-18:30 223l 27208.79] 1G34.06| 3465.85
10§21-18:45 273| 2211.23 1030.04] 3464.27
10/21-18:00 223| 2205.13] 1034.43| 348256
10121-13:15 223| 2208.79| 1031.87| 3463.66
10{21-18:30 223 219169 103133 3446.82
10/21-18:45 223| 2151.89] 987.43; 341212
10i21-20:00 223] 318558 1485 3423.24
10121-20:18 223| 3078.36 13.82] 331628
10/21-20:30 223| 2940.77 13.92| 3177.08
10/23-28:45 223 2819.29 1392] 3056.21
10§21-21:00 223| 2882.54 1362] 291846
10/21-21:1% 223| 258243 1182| 2819.33
10{21-21:30 223| 2461.54 13.92| 268845
10[21-21:45 223| %347.98 1420} 2585.27
10{21-22:00 223 228397 13.02] 2490.89
10)21-22:15 223 21453 13.82| 2382.22
10i21-22:30 223 2040.29 13820 221121
10/21-22:45 223| 1947.49 1392| 218441
10121-23:00 223| 186447 13.82! 2101.39
10121-23:15 223 1779 13.92] 201%.82
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10/21-23:30

223

1719.17

13.92

1856.09

10/21-23:45

223

1637.36

13.892

1874.28

MILNER.XLS

Page 3

PORRAEIT 37

JAN 1 0 1994



e e n e ko W a2 am

B
:
s

United States Department of the Interior jhbt:
 GEOLOGICAL SURVEY N —
U.5. Geological Survey, WRD 7 N
P.O. Box AC. EXHIBIT G
Twin Falls, ID 83303 PERMIT O1-7011
Phone - 734-9168 - MILNER POWER
PLANT

Qctober 6, 1993

Randy Hill -
Milner Power Plant
Rt #1,Box 144 .
Murtangh, ID 83344

Dear Randy:

The following is a list of measurements made on the lower Milner Power Plant:

UNIT #1 UNIT #2

CNov. 10,1892 e 408 cfs .

Nov. 12, 1992 4090 cfs , 0

Dec. 22,1092 1040 cfs 0

Jan. 21,1993 0 6.68 cfs
‘Feb. 1,1993. 0 " 566 cfs
“Mar. 10, 1993 0 502 cfs |
© May. 21,1993 o 2870cfs 0
" June §,1993/ 3900 cfs: 960 cfs
July 29, 1993 - 1380cfs . = 0

Please call if you have any questions.

Sincerely,

Mike Campbell

Field Office Chief AR _
. h 3"‘-: Ly i’ij

*
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April 13, 1987

John Rosholt
P. O. Box 1806
Twin Falls, ID 83303-1906

Dear John:
Re: Permit No. 01-7011 — Request for Extension of Time

As a follow up to your telephone conversation with Phil Rassier of
this office on April 8, 1987, I am forwarding the language of the
department’s subordination condition relative to hydropower uses.

The condition reads as follows:

The rights for the use of water acquired under this permit shall be
junior and subordinate to all other rights for the use of water, other
than hydropower, within the state of 1daho that are initiated later in
time than the priority of this permit and shall not give rise to any
right or claim against any future rights for the use of water, other
than hydropower, within the state of Idaho initiated later in time than
the priority of this permit.

The department plans to add this condition to the pending request
for extension of time.

Please advise this office at your earliest convenience if you have
questions.

Sincerely,

. L. GLEN SAXTON ' 0@ :
Chief, Operations Bureau @% %\ ﬁE—

1
1

LGS:rf 2h ‘\‘33% |

cc: Phil Rassier






NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
ATTORMNEYS AT LAW

THOMAS G. 8ELSON Boise Office
JOHN A, ROSHOLT 142 3rd AVENUE NORTH 1020 MAIN ST SUITE 390
J. EVAN ROBERTS0M P O. BOX 1306 PO BOX 1139
STEVEN K. TOLMAN TWIN FALLS, IDAHO B3303-1906 BOISE, IDAHO B32-2139
SAMES C. TUCKER TELEPHONE (208) 734-0700 TELEPHONE (208) T36-0700
TERRY T, UHLING
F. BRUCE COVINGTON
LAIRD B. STONE
JERRY JENSEN
GARY D. SLETTE
CARDLYM M. MiINDER
RUTH D, SIMPSON

May 8, 1987

L. Glen Saxton, Chief

Operations Bureau

Idaho Department of Water Resources
Statehouse

450 W. State Street,

Boise ID 83720

RBE: DPermit No, 01-7011
Request for Extension of Time

Dear Slen:

Excuse the delay in responding to your April 13, 1987,
letter. Yesterday was my first opportunity to discuss it at a’
joint meeting of the Twin Falls canal Company and North Side
canal Company Boards of Directors.

In the event that my clients were willing to consider
the imposition of an ex post facto condition on the permit,
shouldn't the proposed language be consistent?

I am enclosing for your information a copy of your
letter of April 13, together with a copy of the language
submitted to FERC as part of IDWR's intervention concerning the
Milner license, I also enclose a copy of the original
subordination language that appeared in the Hells Canyon
license,

To date, Twin Falls and North Side have consented to
the subordination of three water permits for power purposes.
North Side canal Company has consented to the subordination -of
01-7010 and 01-7084 and Twin Falls has consented to the
subordination of (01-7063.

My reason for writing is two-fold. One, to point out
the inconsistency of the language that you propose to FERC from

your letter of April 13. Secondly i@%ﬁmzp. are to agree
to subordinate, I think they ought [BgL@FENp i}d from junior

FtH z4 1988




L. Glen Saxton, Chief

Operations Bureau

Idaho Department of Water Resources
May 8, 1987

Page - 2

diversions for any uses outside of the Snake River Basin, yet
in Idaho; protected from junior groundwater recharge projects;
and from non-consumptive users who could divert water arocund
the power plant under the proposed subordination provision., To
date it has not been important to make these points with the
Department since all of the hydropower permits which my clients
have agreed to subordinate were. essentially additional uses of
waters already diverted 1into their «capals under earlier
irrigation priorities. 1In the case of the Milner Power Plant,
we have an application standing on 1its own’ with a 1977
priority. ‘

‘I have taken a draft of your letter and marked it with
language that would make accepting the subordination . less
- painless. As you know, accepting the subordination may well
wreak havoc on financing of the power plant. In cases of those
plants built in the canal systems, obviously the ability to
deliver the same molecules of water under early irrigation
rights eliminated the impact of the subordinations,

At the time of the issuance of the Hells Canyon
license, the subordination was to irrigation of lands and other
beneficial consumptive uses in the Snake River Water Shed. 1In.
your proposed language, non-consumptive uses such as
groundwater recharge could take the total flows of the upper
Sncke available to the Milner Power Plant and put them
underground eliminating any generation at the project, The
language would also facilitate a non-consumptive diversion of
water above the project for fish propagation or some other
non-consumptive purpose with a return of the water below the
project. Finally, the language would facilitate a diversion of
surplus flows of the Snake River to the Bear River Basin for
any purpose.

While I recognize the Department's lack of empathy for
power generation generally, it seems to me that our hydropower
rights deserve some measure of protection. Please consider my

proposed language. ﬁﬁi"*'f”:”*“
Sl i)

FEB y4 1988
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L. Glen Saxton, Chief

Operations Bureau

Idaho Department of Water Resources
May 8, 1987

Page - 3

Thank you for your consideration of this matter.

Sincerely,

<r:;i,. 4! /é&{AﬂsLF’

JOHN A. ROSHOLT

JaR:dcb
43731

cc: Phil Rassier
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sife of Idaho ®
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

CECIL D. ANDRUS Mailing address:
Governor Statehouse
, - Boise, ldaho 83720
A. KENNETH DUNN (208) 334-4440
Dirgcror

April 13, 1987

John Rosholt
P. O, Box 1906
Twin Falls, ID 83303-1906

Pear John:
Re: Permit No. 01-7011 - Request for Extension of Time

As a follow up to your telephone conversation with phil Rassier of
this office on April 8, 1987, I am forwarding the language of the
department’s subordination condition relative to hydropower uses, .
At ﬂoll_luud’wa—auﬁ P A r P A“Ugté_"'(
(¥

s as follows: _ tonSumplt

The condition re
The rights for use of water acquired under Ehis permit shall be
junior and suborgingfe to alil other rights for theuse of water, other
than hydropowery within thejstate of Idahe that are initiated later in :
time than the pryority of this permit and shall not give rise to any
right or claim Against any/ juture rights for the juse of water, other
than hydropowerd within thieshate of Idaho initiatet later in time than i
toraSu~ATIRC b“-"/‘f—&ﬂe

the priority of this permjt.
The department plans to add\ this condition to the pending request
for extension of time.

Please advise this office at

ur earliest convenience if you have
questions.

Sincerely,

A L '

L. GLEN SAXTON |
Chief, Operations Bureau

SURKE Petran Basem oF Thue

LGS:rf

cc: Phil Rassier ]ﬁ%@%@ﬂ
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State of Idaho o
P ARTMENT OF WATEMRESOURCES

S;fATE OFFICE, 450 W. State Street, Boise, idaho

' ‘ : : Mailing address:
Cm;:::: W ' ‘ . Statehouse
' ' : : Doise. ldaho 83720
R KEITH HIGGINSON | . (208) 334-4440
Diracroe \ )

November 18, 1987

John Rosholt

Nelson, Rosholt, Robertson, Tolman & Tucker
P.0. Box 1906

Twin Falls, ID 83303-1906

RE: PERMIT NO. 01-7011 — REQUEST FOR EXTENSION OF TIME

Dear John:

The department apologizes for the delay in response to your May 8,
1987 letter.

the department will use the amended language which you suggested in
your letter for the subordination condition to be placed as a condition
of approval on the extension request, since the approval being sought is
in connection with a permit rather than an application for permit. The
condition will appear as follows:

"The rights for the use of water acquired under this permit N
shall be junior and subordinate to all other rights for the
consumptive beneficial use of water, other than hydropower and
groundwater recharge within the Snake River basin of the state
of Idaho that are initiated later in time than the priority of
this permit and shall not give rise to any right or claim
against any future rights for the consumptive beneficial use of
water, other than hydropower and groundwater recharge within
the Snake River basin of the state of Idaho initiated later in
time than the priority of this permit”.

‘From a review of the file, I note that on March 31, 1987, the
department granted a 5 year extension of time based on due diligence as
authorized by Section 42-204 paragraph 5, Idaho Code.

' I also note that the pending request for extension of time requested
approximately 6 years and 7 monthe based on delays by FERC. The delay
attributable to FERC which the department can grant is the time from

which the application for license was submitted to FERC (July 27, 1984)
until PERC rules on the application for license. Since department files

VIR |
tet 24 1988 j
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‘ do not show that FERC has yet ruled on the application, an extension can
e be granted based upon FERC delay from July 27, 1984 until October 31,

' 1587,  a period of approximately 3 years and 3 months. Additional time,
_however, may be requested for FERC delay on the license application
subsequent to October 31, 1987. '

" The department will expedit the approval of the request for
"extension of time. . ' _

Sincerely, ' o

> RETITH HIGGINSON
Director

Basiiiusigy

e VEB 44 1988






December 9, 1993

Twin Falls Canal Co. and
North Side Canal Co.
P.0O. Box 326
Twin Fallg, ID 83303-0326
RE: Permit No. 01-07011
PROOF ACENOWLEDGEMENT LETTER
Dear Permit Holder:

The department acknowledges receipt of the proof of beneficial
use form submitted for this permit.

Enclosed is an order reinstating your water right permit.
Please note that the priority date has not been penalized.

Since your use has been examined by a certified water right
examiner, the Department will review the examination for the future
issuance of a water right license.

If you have any gquestions or if we can be of any further
assistance, please feel free to contact me.

Sincerely,

JULIE L. YARBROUGH
Senior Secretary

Enclosure

C: IDWR - Regional Office

HPoEy ey
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ANALYSIS SBEET
FOR
PROOF OF BENEFICIAL USE

Permit No. O | — 07011( Reviewed bY%e_if:_f._%

GENERAL CONSIDERATIONS TYPES QOF USE
Name same as permit?
Z%i; Address same as permit?
}é#ggz Proof timely received? Correct Uses?
1f not, complete calculation below.
.SOURCE OF WATER

' surface water source

Ground water source

i

prilling permit required?
Copy in the file? prilling Permit No.

Amount paid for permit Correct?
Well log in the file?

LICENSE EXAMINATION FEE MEASURING DEVICE
: Required? - Required?
amount Submitted Installed?
Correct? Waiver reques(ig%:

M%@ﬂw@' |

PRIORITY CALCULATION
pate proof received_

pate proof due \ -
No. of days late YR =
‘Priority Date \ +
New Priority Date \\

DEFICIENCIES OR ACTION ITEMS

_ %M_&f;tow*/w}mfd—mh
um?{;»m ‘ M

£ O. f§o7g
g‘zihagg:z‘;s‘, MF&-M—Q M @3303’0324091:0(& Made /@ -Z29-1 5
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State of Idaho
DEPARTMENT-OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208} 287-4800 Fax: (208) 287-6700 Web Site: www.idwridabo.gov,. .
* JAMES E:RISCE
Governor

July 27, 2006 KARL J. DREHER

Director

Senator Charles H. Ceiner
1daho State Senate

2138 Hillerest Drive

Twin Falls, T 8330!¢

V1A EMAIL AND FIRST CLASS MAIL

Re: Diversions of Natural Flow from the Snake River Under Water Rights for Recharge

Dear Senator Colner:

I am writing in response to your inquiry regarding whether water diverted from the Snake
River for aquifer recharge in 2006 pursuant to a water right permit heid by the Idaho Water
Resource Board was properly aliowed. You initially rai sed this issue on July 12,2006, at a
meeting of the Idaho Legislature’s Natural Resources Interim Committee in Boise.

During bis presentation before the Natural Resources Interim Committee, David Blew,
the Department of Water Resources Aquifer Recharge Coordinator, staied that water was
diverted from the Spake River under the water right permit held by the Water Resource Board
from about mid-April until July 21,2006, You guestioned whether the diversions to recharge
were impropetly out-of-priority, sioce the water right permit held by the Water Resource Board
(right no. 01-07054 having the priority of August 25, 1980) is junior in priority to the water right
held by the North Side Canal Company and the Twin Falls Canal Company for power production
at the Milper Power Plant (right no. 01-07011 having the priorty date of March 30, 1977), which
was curtailed on May 16, 2006. You again expressed considerable concern that natural flow
may bave been diverted out-of-priority for recharge when you telephoned me on July 13.

In response to your concerns, my siaff and I have investigated whether the diversions that
were made for recharge under the water right permit held by the Water Resource Board were
authorized. Based on those investigations, I have determined that the diversions 1o recharge
were made properly in accordapce with the water tight permit held by the Water Resource Board
and the water right permit for power production held by the North Side Canal Company and the
Twin Falls Canal Company, as described in the following paragraplis.
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Senator Charles H. Coiner
July 27, 2006
Pape 2 of &

Permit No. 01-07011 Held by the North Side and Twin Falls Canal Companies

Agpplication for permit to appropriate water no. 01-67011, as subsequently amended, was
first filed on March 30, 1977. The proposed beneficial use was year-round power production
using water diverted from the Snake River at a rate of up to 12,000 cfs. The application for
permit was approved on June 29, 1977, with proof of beneficial use due on or before June 1,
1082. The due date for submitting proof of beneficial use was extended four times at the request
of the North Side and the Twin Falis canal companies, primarily because of delays in the FERC
licensing process. The canal companies filed proof of beneficial use of 5,714.7 cfs for power
production on October 29, 1993, and the issuance of a license for the water right is pe,nding."'

In April of 1987, when the Department was processing the second request for extension.
of time to submit proof of beneficial use, the Department determined that water right no. 01-
07011 should be subordinated pursuant to Idahe Code § 42-203B. The attorney for the North
Side and Twin Falls canal companies had concerns with the subordination condition proposed by
the Department and suggested alternate language, which was subsequently accepted 1 its
entirety. On December 16, 1987, the second request for extension of time to submit proof of
beneficial use was approved with the subordination language proposed by the attorney for the
canal companies added as a condition o the permit. Thai condition states as follows:

The rights for nse of water acquired under this permit shall be junior and suberdinate to
all other rights for the consumptive beneficial use of water, other than bydropower and
groundwater recharge[,] within the the Snake River Basin of the state of Idaho that are
initisted later-in-time than the priority of this permit and shall not give rise to any right or
claim agninst any fature rights for the consumptive beneficial use of water, other than
hydropower and groundwater recharge[,] within the Snake River Basin of the state of
Ideho initiated later-in-time than the prierity of this permit.

Permit No. 01-07054 Held by the Idaho Water Resource Board

Application for permit to appropriate water no. 01-07054 was filed on June 30, 1980, by
Earl Hardy, Thorleif Rangen, John LeMoyne, and John Jones, Jr. The propesed use was year-
round ground water recharge using water diverted from the Snake River through the Milner
Gooding Cana) at a rate of up to 1,200 ¢fs. On January 15, 1982, the application. for permit was
assigned to the Lower Snake River Aquifer Recharge District. The application for permit was
approved on June 2, 1982, with proof of beneficial use due on or before June 1, 1987. The due
date for subrmitting proof of beneficial use was extended at the request of the Aquifer Recharge
District until June 1, 1992, primarily because of ongoing negotiations to obtain access to lands
for all of the contermplated recharge sites. Proof of beneficial use for partal development under
the permit of 300 cfs for ground water recharge was filed on July 27, 1892, which was 57 days
after proof of beneficial use was due. Prior to the submittal of proof of beneficial use, permit no.
01-07054 was lapsed. After proof of beneficial use was submitted, the permit was reinstated, but
the priority date was advanced 57 days to August 25, 1980.
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Senator Charles H. Coiner
July 27, 2006
Pege 3 of 4

On February 16, 1994, the Aguifer Recharge District filed an application to amend permit
no. 01-07054 1o add the North Side Canal facilities as an additional poini of diversien and
conveyance system, which application was approved on April 7, 1994. On March 19, 1999, .
permit no. 01-07054 was assigned to the Jdaho Water Resource Board, and the Board has
subsequently requested two extensions of time to submit proof of beneficial nse for the

undeveloped portion of permit no. 01-07054. Proof of beneficial use for the undeveloped portion '

of the permit is currently due on or before June 1, 2009. There are no subordination conditions
associated with permit no. 01-07054.

On March 13, 2006, the Water Resource Board filed an application to place 90 cfs of
permit no. 01-07054 into the water bank for the purpose of adding the Aberdeer Springheld
Canal facilities as a point of diversion and place-of use for ground water recharge. On April 18,

2006, the Water Resource Board amended its water bank application to add numerous other
points of diversion and places of use for ground water recharge, including the City of Blackfoot’s
Jensen Grove.

Distribution of Water to Permit Nos. 01-07011 and 01-07054 Duning 2006

Water was diveried through the Milner Power Plant under permit no. 01-07011 in
calendar year 2006 through May 16. Although preliminary flow records from Idaho Power
Company indicate that there was sufficient water available to divert 5,714.7 cfs through the
Milner Power Plant and provide a bypass flow of 200 cfs from April 12 through May 12, 2006,
preliminary records of diversions through the power plant from the U. S. Bureau of Reclamation
indicate that approximately 350+ cfs less than 5,714.7 cfs was diverted Jor power generation.

On May 16, 2006, the U. S. Bureau of Reclamation determined that it was no longer
necessary to allow spills past Milner Dam becanse water from the Snake River could be fully
utilized above Milner Dam for the purposes of: (1) supplying all water rights to naturel flow
above Milner Dam for consumptive demands; (2) continuing to fill reservoir storage space that
had not yet filled (e.g., Henrys Lake and Ririe Reservoir}; and (3} refill reservoir storage space
that had filled but been subsequently evacuated due to flood control releases (e.g.. Jackson Lake
and Palisades Reservoir). Because permit no. 01-07011 is subordinated o these upstream
consumptive uses pursuant to the subordination condition cited on the previous page, the water
right for the Milner Power Plant was curtailed until June 27, 2006, when storage releases for uses
below Milner Dam began. '

During March and Apri} of 2006, canal companies along the Snake River began 10 divert
natural flow pursuant to their various water rights for irigation. Once those systems were
charged for irigation deliveries, then diversions for recharge were allowed under permit no. 01-
07054 at the heading of the North Side Canal and other points of diversion for canals added
through the Water Board’s lease of the water right permit through the water bank. Diversions for
recharge through a canal under permit no. 01-07054 were only allowed to the extent there were
no deliveries of water for irrigation along the canal. Based on our analysis of preliminary
diversion records, no water was diverted for recharge wnder permit no. 01-07054 unt! there was
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Senator Charles H. Coiner
July 27, 2006
Page 4 of 4

at least 5,714.7 cfs-available for diversion through the Milner Power Plant pursuant to peraut no.
01-07011, Diversions for recharge at Jensen Grove did not begin until April 18; 2006, when
there was & combined fotal flow at the Milner Power Plant of 12,700 cfs, based onthe
preliminary flow records of Idaho Power. :

When diversions for power production under permit no. 01-07011 were curtailed on May
16, 2006, pursuant to the previously described subordination condition, diversions for recharge
under permit no. 01-07054 were allowed to continue because that permit is not subardinated to
anv upstreamn consumptive beneficial uses. Had diversions of water for recharge not occurred
after May 16, no additional water would have been available for diversion through the Milner
Power Plant because of the subordization provision. Had diversions of water for recharge not
occurred after May 16, some additional water would have accrued to storage space that had filled
but subsequently evacuated for flood control and filled again. However, permit no. 01-07054 is.
not subordinated to that seconid fill of storage.

Distribution of Water to Permit Nos. 01-07011 and 01-07054 in Prior Years

The diversion of water for recharge under permit no. 01-07054 when permit no. 01-
(07011 is curtailed is in accardance with the subordination condition for permut no. 01-07011.
The sarme sitnation occurred in at least one other year. In 1993, permit no. 01-07011 was
curtailed from March 9 through May 6, while recharge through the Milner Gooding Canal was
allowed beginning on April 3 under permit no. 01-07054. Use of the Milner Gooding Canal for
recharge was allowed in 1995 pursuant {0 an interim agreement with the U. S. Bureau of
Reclamation providing for use of the canal.

Based on the analysis described above, there is presently no information indicating that
1he diversions to recharge were not in accordance with the water right permit held by the Water
Resource Board and the water dght permit for power production held by the North Side Canal
Company and the Twin Falls Cenal Company .

Director

¢ Vince Alberdi — Twin Falls Canal Company
Ted Diehf — North Side Canal Company
Water District 01

' Nothing in this letter should be consbued to affect the review of permits no. 61-07611 or no. $1-07054 when such
permits are licensed.
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HOUSE BILL NO. 800

View Bill Status
View Bill Text
View Statement of Purpose / Fiscal Impact

Text to be added within a bill has been marked with Bold and Underline. Text to be removed has been
marked with Strikethrough and Italic. How these codes are actually displayed will vary based on the
browser software you are using.

This sentence is marked with bold and underline to show added text.

Bill Status

HOBOO . o i e e e e e e e e e e by WAYS AND MEANS
WATER RIGHTS - Amends existing law relating to water to revise provisions
regarding rights associated with permits and licenses relating to ground
water recharge.

03/13 House intro - Ist rdg - to printing
03/14 Rpt prt - to Res/Con
03/16 Rpt out -~ rec d/p - to 2nd rdg
03717 Rls susp - PASSED - 43-22-5
AYES -~ Anderson, Andrus, Barraclough, Bastian, Bedke, Bell, Bilbao,

Block, Balz, Bradfeord, Cannen, Chadderdon, Clark, Collins, Deal,
Denney, Eskridge, Field(18), Field(23}, Harwood, Henderson, Jaguet,
Lake, Loertscher, Mathews, McKague, Moyle, Nielsen, Nonini, Pence,
Raybould, Ring, Roberts, Rydalch, Sayler, Schaefer, Shepherd(8},
Shirley, Smith{24), Stevenson, Trail, Wills, Mr. Speaker
NAYS —-- Barrett, Bayer, Black, Bece, Brackett, Edmunscn, Garrett,
Hart, Henbest, Kemp, LeFavour, Martinez, Miller, Mitchell,
Pasley-Stuart, Ringo, Rusche, Shepherd(Z), Skippen, Smith(30),
Smylie, Snodgrass
Absent and excused -— Crow, Ellsworth, McGeachin, S$ali, Woed
Floor Sponscors - Mr. Speaker & Raybould
Title apvd - to Senate
03/20 Senate intro - lst rdg - to Res/Env
03/28 Rpt ocut - rec d/p - to Znd rdg
03/29 2nd rdg - to 3rd rdg
03/30 3rd rdg - FAILED - 14-21-0

AYES -- Burtenshaw, Cameron, Corder, Darrington, Davis, Geddes, Hill,
Keough, Marley, Pearce, Richardson, Stegner, Stennett, Williams
NAYS —-- Andreascn, Brandt, Broadsword, Bunderscn, Burkett, Coiner,

Compton, Fulcher, Gannon, Goedde, Jorgenson, Kelly, Langhorst,
Little, Lodge, Malepeal, McGee, McKenzie, Schroeder, Sweet, Werk
Absent and excused -- None

Floocr Sponsors - Burtenshaw & Williams

Ret'd to House

Filed in Cffice of the Chief Clerk

Bill Text

http://www3 . state.id.us/oas1s/2006/H0800.html 8/17/2007
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LEGISLATURE OF THE STATE OF IDAHO 1171

Fifty-eighth Legislature Second Regular Session - 2006
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IN THE HOUSE OF REPRESENTATIVES
HOUSE BILL NO. B0O
BY WAYS AND MEANS COMMITTEE

AN ACT
RELATING TO WATER; AMENDING SECTION 42-234, IDAHO CODE, TO REVISE PRIORITY
PROVISIONS REGARDING RIGHTS ASSOCIATED WITH PERMITS AND LICENSES RELATING
TO GRCUND WATER RECHARGE; AND AMENDING SECTION 42-4201A, IDAHO CODE, TO
REVISE PRICRITY PROVISIONS REGARDING RIGHTS ASSOCIATED WITH PERMITS AND
LICENSES RELATING TO GROUND WATER RECHARGE AND TO MAKE TECHNICAL CORREC-
TIONS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-234, Idaho Code, be, and the same is hereby
amended to read as follows:

42-234. GROUND WATER RECHARGE PROJECTS -- AUTHORITY OF DEPARTMENT TO
GRANT PERMIT. (1) It 1is the policy of the state of Idaho tc promote and
encourage the optimum development and augmentation of the water resources of
this state. The legislature deems it essentizl, therefore, that water projects
designed to advance this policy be given maximum support. The legislature
finds that the projects to recharge ground water basins in Idaho, may enhance
the full realization of cur water resource potential by furthering water con-
servation and increasing the water available for beneficial use.

{2} The legislature hereby declares that the apprepriation and under-—
ground storage of water for purposes of ground water recharge shall constitute
a beneficial wuse and hereby authorizes the department of water rescurces to
issue a permit for the apprepriation and underground stecrage of unappropriated
waters in an area of recharge. The rights acguired pursuant to any permit and
license obtained as herein authorized shall be secondary to all prior per-
fected water rights—fpefuding—tihose—waterrights forPorerStroses—tat—may

-, » g ) =

i PN TP, Y X 1008 ) PRERE iy il e 7 . ] ey N
PUWCJ- L—Villb/[]ij_y [=r¥) L Ry S b L nge = 7 [ R S CITYLd [ e gy S s g Bl b .‘.J_y [ S i el ..LCyJ.JJ.C.l | S . Ny PUJ-JUUIJL | =y e
Sestter—d G35 —Fdsfro—Ctede. Any right so granted shall be subject to deple-

tiocn for surface storage or direct uses after a period of years sufficient to
amortize the investment of the appropriator.

(3) The legislature further recognizes that incidental ground water
recharge benefits are often obtained from the diversion and use of water for
various beneficial purposes. However, such incidental recharge may not be used
as the basis for claim of a2 separate or expanded water right. Incidental
recharge of aquifers which occurs as a result of water diversicon and use that
does not exceed the vested water right of water right holders is in the public
interest. The values cof such incidental recharge shall be considered in the
management of the state's water resources.

SECTION 2. That Section 42-4201A, Idaho Code, be, and the same is hereby
amended to read as foilows:

42-4201A. RECHARGE OF GROUND WATER BASINS -- DIRECTOR'S AUTHORITY TO
2

ISSUE PERMIT. (1) The welfare of the people of the state of Idaho is dependent
upon the conservation, development, augmentation and optimum use of the water

http://www?3 state.id. us/oasis/2006/H0800.him! 8/17/2007



HOUSE BILL NO. 800 - Wat-  ights, priority revised Page 3 of 4

resources of this state. The legislature deems it essential therefore that
every effort be made to foster and encourage water projects and water use that
will augment ground water basin recharge. The legislature hereby acknowledges
that certain water uses and proposed projects to recharge water basins in the
state by means of the storage of unappropriated waters of the public waters of
the =state in underground aquifers represents a unique and innovative endeavor
to further water conservation and increase the water available for beneficial
use.
(2) In view of the public betterment to be achieved by the completion of
aquifer recharge projects, the legislature hereby declares that the appropria-
tion and underground storage of water by any person, aguifer recharge dis-
trict, irrigation district, canal company cr water district for purpcses of
grcund water recharge shall constitute a beneficial use and hereby authorizes
the department of water rescurces to 1issue a permit, pursuant to section
42-203A, Idaho Code, for the appropriation and underground storage of the
unappropriated waters of the state. The depariment of water resources is fur-
ther authorized to issue a license confirming the right to appropriate such
waters for the beneficial wuse herein established upon compliance with the
requirements specified in chapter 2, title 42, Idaho Code. The rights acquired
pursuant to any permit and license obtained as herein authorized shall be sec-
ondary to all prior perfected water rights—irmreduodingthorewater—rights—for

o o b i, x o, L i, 4= L i = e ol . e Lo
oweT S oy e L vaps B P 2 L PR [ B S P ¥ S S A vl s B o e S = e Ry ) ATk S0 | S SR P S =y B U 2 B I S
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CIre guove T itoraind oo ooy LF 1 S B U W S ury e N e [ R e © - [ = [ RUT U Al 5 G S P S B g v R | =r 4=
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1 = 7 T

(3) The director of the department of water resources may regulate the
amount of water which may be diverted for recharge purpecses and may reduce
such amount, even though there is sufficient water to supply the entire amount
originally authecorized by permit or license. To facilitate necessary financing
of an aquifer recharge project, the director may fix a term of years 1in the
permit or 1license during which the amount of water authorized to be diverted
shall not be reduced by the director under the provisions of this subsection.

(4) To et ensure that other water rights are not injured by the oper-
ations of an aquifer recharge project, the director of the department of water
rescurces shall have the authority to approve, disapprove, cr require altera-
tiocns 1in the methods emploved to achieve ground water recharge. In the event
that the director determines that the methods of operation are adversely
affecting existing water rights or are creating conditions adverse to the ben-
eficial use of water under existing water rights, the director shaill order the
cessation of operations until such alterations as may be ordered by the direc-
tor have been accomplished or such adverse effects otherwise have been cor-
rected.

Statement of Purpose / Fiscal Impact

REPRINT REPRINT REPRINT REPRINT REPRINT REPRINT

STATEMENT OF PURPOSE

RS 15985C1

The purpcse of the legislation is to facilitate diversion of
expected flood flows in the spring of 2006 in the upper Snake
River Basin into existing canal structures to recharge the
Eastern Snake Plain Aguifer. The legislation would make recharge
a primary use of water.

As part of the 1584 Swan Falls Agreement, Idahc Power

Company agreed to subordinate its hydropower water rights "to

subseguent beneficial upstream uses upon approval of such uses by
the State in accordance with State law" subject tce maintenance of
& 3,900 c.f.s. average daily flow from April 1 to October 31, and

http://www3,state.id.us/0asis/2006/H0800.html 8/17/2007
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5,600 c.f.s. average daily flow from November 1 to March 31, both
to be measured at the Murphy U.S5.G.S. gauging station immediately
below Swan Falls Dam. The Swan Falls Agreement did not impose any
limitations on the type of beneficial uses to which the
subordination applied.

In 1994, the Legislature enacted recharge legislation that
provided use of water for recharge would be secondary to the use
of water to satisfy the hydropower water rights subordinated by
the Swan Falls Agreement. This legislation would remove this
limitation on the use of water for recharge.

FISCAL NOTE

This legislation imposes no fiscal burden on any agency or unit
of government.

Contact

Name: Speaker of the House of Representatives Bruce Newcomb
Phone: (208} 332-1000

Representative Dell Raybould

Representative John A. Stevenson

Senator Bart Davis

Senator Don Burtenshaw

Senator J. Stanley Williams

STATEMENT OF PURPGCSE/FISCAL NOTE H 800

http://www?3.state.id.us/oasis/2006/H0800. html
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CEPARTMENT OF
WATER RESCHIRDES

April 11, 2006

Karl Dreher, Director

Idaho Department of Water Resources
322 E Front Strest

P.O. Box 83720

Boise, ID 83720-0098

Re:  Water Right Permit Nos. 01.7054, 37-7842, and Water Right Licenses
enumerated in the Swan Falls Water Right Agreement, dated October 25, 19284
and ratified by Idaho Code § 42-203B(5)

Dear Director Dreher:

The State of Idaho and Idaho Power Company have entered into the attached
Stipulation dated Aprl 11, 2006, wlich recognizes that the hydropower water rights
listed in the Swan Falls Agreement are subordinate to Water Riglit Permit Nos. 01-7054
and 37-7842. We request that this Stipulation be filed in each of the relevant water right
files and that you take such action as is necessary to reflect the Stipulation in each of the

enumerated water rights.

T

Sincerely,

LAWRENCE G. WASDEN,
Attorney General
State of Idaho

.-/—-'-
e ——
//" ' )

e

// JAMES C. TUCKER

Atftachment

Attomey for Idaho Power Company



STIPULATION

The Idaho Power Company and the State of Idaho (“State”) hereby stipulate and agree, by
and through their respective undersigned counsel, as follows:

1) Stipulation Regarding Water Right Permit Nos. 017054 and 37-7842: Recognizing that Water

Right Permit Nos. 01-7054 and 37-7842 are subject to the Swan Falls Settlement —

a) The Company agrees that its water rights are subordinated to water rights nos. 01-7054 and
37-7842 pursuant to the terms of the Swan Falls Agreement and will neither contest nor
otherwise oppose the exercise of those water rights on the basis of priority, the Swan Falls
Agreement, or 1.C. §§ 42-234, 42-4201 and 42-4201A. The Company further agrees that
those water rights may be exercised in a manner consistent with state law.

b) The parties agree that ail provisions of the Swan Falls Agreement and the implementing
legislation shall continue to apply to Water Right Permit Nos. 01-7054 and 37-784Z,
inchuding 1.C. §§ 61-539 and 61-540 for the benefit of Idaho Power Company.

¢) The parties further agree that in the event that the Idaho Water Resource Board (IWRB)
seeks to have said permits licensed or decreed, that the Company will not file a protest or
objection in such proceedings, but that the State, in recognition of its obligations under the
Swan Falls Agreement and state law, through the Idaho Department of Water Resources
(IDWR), will appropriately investigate such permits to ensure that they meet apphicable
requirements and that the licensed or decreed water rights fully comply with state law.

2) Further Proceedings Relating to the Swan Falls Aereement. The parties agree that in the event

that there are disagreements or disputes between the parties as to the interpretabon or
application of the Swan Falls Agreement that they will endeavor to resolve those disagreements

through informal discussions and negotiation. In the event that the parties are unable to resolve



4)

5)

6)

any such disagreements to their mutual satisfaction, either party, after notice to the other, may
file a petition for declaratory relief with a court of appropriate jurisdiction to have the
disagreement resolved and the Swan Falls Agreement interpreted and neither this Stipulahon
nor L.C. §§ 42-234, 42-4201, or 42-4201A shall act as a bar to the filing of such achon.

Request for Recognition of the Stipulation. The parties agree to submit this Stipulation mn all

administrative and judicial proceedings involving the recognition of Water Right Permit Nos.
01-7054 and 37-7842 and to jointly present affidavits and such other evidence as may be
required for the Teco guition of the Stpulation.

Defense of Stipulation. The parties agree to jomtly support and defend the terms of the

Stipulation against any and al} objections or other challenges that may anise against the terms of
the Stipulation in any administrative or judicial proceeding.

Stipulation Does Not Affect Statutory or Regulatory Authority, The parties agree that nothing

in this Stipulation shall be construed or interpreted to affect the authority of the State as
provided by constitution, statute or regulation. Nor shall this Stipulation be construed or
interpreted to affect the rights of any person not a party to the Stipulation.

Stipulation Not to be Used Against Parties. Except as provided herein, neither party by entry

into this Stipulation waives any legal position or arguments it may have regarding any legal
disputes that may exist between the parties. Nothing in this Stipulation shall be construed as an
admission against interest or tendered or used as evidence to support or oppose any party’s
claims or objections in any administrative or judicial proceeding, other than those seeking
approval of the Stipulation, for interpretation, enforcement or administration of this Stipulahon

or for a purpose contermnplated by Idaho Rule of Evidence 408.

I3



7) Stipulation is Binding. The terms of this Stipulation shall bind and inure to the benefit of the

respective successors of the parties.

8) Mutual Covenants of Authority, The parties represent and acknowledge that each of the

undersigned is authorized to execute this Stipulation on behalf of the party they represent.

9) Non-Severability. The provisions of this Stipulation are not severable.

10) Triplicate Originals. This Stipulation is executed n triplicate. Each of the three Stipulations
with an original signature of each party shall be an on ginal.
The parties have executed this Stipulation on the date following their respective signatures.

FOR THE STATE OF IDAHO, including THE IDAHO WATER RESOURCE BOARD:

W % Date: 17/////0@3

LAWRENCE G. WASDEN,
Attorney General

Office of the Attorney General
State of Idaho

P.O. Box 44445

Boise, ID 83711-4449

(208) 334-4126

FOR IDAHO POWER COMPANY:

// /’C”_‘— Date: ’%5’5

AI\/EES C. TUCKER
Idaho Power Company
P.O. Box 70
Boise, 1D 83707
(208) 388-2112






Water Right Report Page 1 of 3

Close

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

08/17/2007

WATER RIGHT NO. 37-7842

Owner Type Name and Address
Current Owner |[STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 EFRONT ST
PO BOX 83720
BOISE, ID 83720-0098
(208)287-4800

Ornginal OwnerfEARL HARDY

Original Owner||THORLEIF RANGEN
,1D

Original Owner{[JOHN R LE MOYNE
901A GRIDLEY ISLAND
HAGERMAN, ID 83332
(208)837-4887

Original Owner||JOHN W JONES JR

PO BOX 265
HAGERMAN, ID 83332
(208)837-4580

Prionty Date: 08/25/1980
Status: Active

Source Tributary

BIG WOOD RIVER MALAD RIVER
LITTLE WOOD RIVER||MALAD RIVER

| Beneficial Use From” To |[Piversion Rate Volume“

http://www.idwr.state.id.us/apps/ExtSearch/RightReportAl. asp?BasinNumber=37&Seque...  8/17/2007

|



Water Right Report Page 2 of 3

GROUND WATER RECHARGE|i01/01(|12/31
Total Diversion

800 CFS
800 CFS

Location of Point(s) of Diversion:

LITTLE WOOD RIVER||SWSE||Sec. 24{|Township 04S|[Range 19E||LINCOLN County
BIG WOOD RIVER SWSE||Sec. 24{[Township 04S|[Range 19E|LINCOLN County

Place(s) of use: No POUs found for this right

Conditions of Approval:

1— 026 Permit holder shall commence the excavation or construction of diverting works within one
| year of the date this permit is issued and shall proceed diligently until the project is complete.
5 lioo7 The right holder shall not assign or sell the permit without first securing the written approval of
’ the Department of Water Resources.
3 1005 Use of water under this right is subject to control by the watermaster of State Water District
’ No. 37 . :
A measuring device of a type approved by the Department shall be permanently installed and
41003 O
maintained as part of the diverting works.
s llooa The issuance of this right does not grant any right-of-way or easement across the land of
) another.
See file for complete place of use descriptions. This permit shall be secondary to all prior water
rights including rights held by any privately owned electrical generating company to
appropriate waters in the reaches of the Snake River downstream from the Milner diversion for
6 purposes of hydroelectric power generation. Water may not be diverted under this permit until
’ the Board of Directors of the District establish and implement a procedure acceptable to the
Director for assuring that the water quality of the Lower Snake Aquifer will not be impaired.
Plans for recharge facilities and any conveyance works needed shall be submitted to the
department for approval prior to construction.
Dates:
Proof Due Date: 06/01/2009
Proof Made Date:

Approved Date: 06/02/1982
Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 07/02/1980
Protest Deadline Date:

Number of Protests: 0

http://www.idwr.state.id.us/apps/ExtSearch/RightReportAl.asp?BasinNumber=37&Seque...  8/17/2007



Water Right Report

Field Exam Date::
Date Sent to State Off*
Date Received at State Off:

Other Information:

State or Federal:

Owner Name Connector:
Water Distnict Number: 37
Generic Max Rate per Acre:

Generic Max Volume per Acre:

Swan Falls Trust or Nontrust;
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:
Mitigation Plan: False

http://www.idwr.state.id.us/apps/ExtSearch/RightReportAlJ.asp?BasinNumber=37&Seque...

Page 3 of 3

8/17/2007



Water Right Report Page 1 of3

IDAHO DEPARTMENT OF WATER RESOURCES
Water Permit Report

08/17/2007

WATER RIGHT NO. 1-7054

Owner Type Name and Address
Current Owner ||STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 EFRONT ST
PO BOX 83720
BOISE, ID 83720-0098
(208)287-4800
Original Owner]EARL HARDY
Original Owner|THORLEIF RANGEN
_ID
Original Owner|JOHN R LE MOYNE
001A GRIDLEY ISLAND
HAGERMAN, ID 83332
(208)837-4887

Original Owner|[JOHN W JONES JR

PO BOX 265
HAGERMAN, 1D 83332
(208)837-4580

Priority Date: 08/25/1980
Status: Active
Water Supply Bank Status: Active

Source Tributary
SNAKE RIVER|[COLUMBIA RIVER

Diversion Ratel{Volume

” Beneficial Use \ From i To

http://www idwr.state.id.us/apps/ExtSearch/RightReportAJ .asp?BasinNumber=1&Sequenc... 8/1 7/2007



Water Right Report Page 2 of 3

GROUND WATER RECHARGE]1/01
Total Diversion

1200 CFS

12/31 H] 200 CFS H H

Location of Point(s) of Diversion:

SNAKE RIVER|SWNW]|Sec. 28[ITownship 10S|{Range 21 EJJEROME County
SNAKE RIVER||[SWNW|[Sec. 29{{Township 10S|Range 2]1E[JEROME County

Place(s) of use: No POUs found for this nght

Conditions of Approval:

The Lower Snake Aquifer Recharge District may not utilize the Milner Gooding Canal until and
unless a valid contract is in place with the U.S. Dept. of Interior, Bureau of Reclamation. The
permit shall be secondary to all prior water rights including rights held by any privately owned
electrical generating company to appropriate waters in the reaches of the Snake River downstream
from the Milner diversin for purposes of hydroelectric power generation. The Director may
regulate or reduce the rate of diversion under this permit pursuant to requirements of Section 42-
04201, 1daho Code. The permit shall not be assigned or sold without first securing the written
approval of the Department of Water Resources. The Board of Directors of the District shall
establish and implement a procedure acceptable to the Director for assuring that the water quality
of the Lower Snake Aquifer will not be impaired. The right holder shall submit plans for recharge
facilities and any conveyance works needed to the Department for approval prior to construction.
||IPlace of use is within the boundaries of the Lower Snake Plains Aquifer Recharge District.

Dates:

Proof Due Date: 06/01/2009
Proof Made Date:

Approved Date: 06/02/1982
Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 06/30/1980
Protest Deadline Date:

Number of Protests: 0

Field Exam Date::

Date Sent to State Off:

Date Received at State Off:

Other Information:
State or Federal:

http://www.idwr state.id us/apps/ExtSearch/RightReportAl.asp?BasinNumber=1&Sequenc... 8/17/2007



Water Ri ght Report

Owner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

Water Supply Bank:

Lessor Name(s):STATE OF IDAHO
Lease Status: Active

Lease Amount: Part

Rental Availability: None

Date Received: 3/19/2007

Lease Begin Date: 3/15/2007
Expiration Date: 12/31/2007

Close

Page 3 of 3
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Form 217 . . OFFICE USE ONLY
. AmL. oi Fee $ ggg &
T

-Kwﬁvf?@ Dale
i “L Recelpt No.
o Receipt by
JUL 271992 STATE OF IDAHO %
No v DEPARTMENT OF WATER RESOURCES

Department of Water Resources

PROOF OF BENEFICIAL USE

The Idaho Depariment of Water Resources considers this form a statement that the permit holder(s) has/have completed
all development that will occur under this permit and that water has been applied according 1o the provisions of the permit
ior the banelicial use(s) described below. This form must be accompanied by a license examination fee, when necessary,
or a completed field examination report prepared by a certilied water right examiner who has been appointed by the

depaniment. 0__,,}\0 [ — 07054/&'
1. Permit No. Z7- 2 7£¢Z-A‘ Telephone No. LET7- ABET

2. Namels) of Permit Hoider(s): ,éowaz &S/t/n:c.e ez, /énmas & S hsaesr

3. Malling Address: &;{ }{5;7 Tééksﬂfﬁﬂ»!/, T ommres

4. Source of Water: S /Zra’d
It GROUNDWATER, Well Driller's Name: Al Date Driled:
OPTIONAL:
Pump horsepower:  { /a4 Pressure (psi}: __ Dynamic pumping ievel (fL.):

5. Extent of Use (as authorized by the permit):

Domestic {No. of househoids} Stockwater {No. and type of stock}
irrigation {Na. of acres} Other @wwm L e
. Tolal rate and/or volume lar which proof is submitted SO cfs OR acre/leet

7. Refer to the approval conditions on your permit and respond accordingty:

Measuring device: Required? £~ Yes _ No  Installed? __{ Yes _ No
Flow Measurement Port: Required? 442 Yes o No Instafted? ﬁ Yes __ No
8. Fee Enclosed: $ (See License Fee Schedule on back of Instruction Sheet) e
RS S IS
9. Person lo cohtact to accompany the Department representative during figld examination of the walg;nz-.gs_y;étei‘h.‘.‘ o v
_{Wﬂa& A 7t 7SS D5 P~ B2 v 22004
Name Telephone No. h?R 1o 7

8D LoeeeS phy Sy [ eoedswecs By
Address

L

:5;‘_‘.._.,‘;:.{‘-?,. S
10. The above information is my true statement of the extent to which the above numbered permit hés%gér; ]Ei?l ed
and 1 relinquish any undeveloped portion of the permit to the state of Idaho. ~ -'/

¥

U 29 199

Date “Eignature (and tile, il on behalf of a coffpdry or orgatization)

MENDWSNNNSNNNNSNEEE



Form 219
6/92

A. GENERAL INFORMATION

1. Owner: Lower Snake River Recharge Digtrict
Current Address: Box 48,
2. Accompanied by:

Address; 1133 PFalls Ave.

®

DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT

STATE OF IDAHO

Q@ receven

NOV 2 9 1393
Daperimont of Waer Reapisced

0l1-07054
Permit No. 37-07842

Phone No. 837-4887

Hagerman,

Idaho

Gerald Martens

EXAM DATE :

E, Twin Falls,

Idaho Phone No. 734-4888

Relationship to Permit Holder:

None

3. Source: Snake River/Big Wood River

B. OVERLAP REVIEW

1.

Gther water rights with the same place of use: None

tributary to _See Narrative

2. Other water rights with the same point of diversion: None
C. DIVERSION AND DELIVERY SYSTEM
1. Point(s} of Diversion:
Ident | Gov't
No. Lot Va | ¥ | Va | Sec. | Twp. | Rge. County | Method of Determination/Remarks
SE| NE 22 55 17E {Lincoln}| 7.5 minute guadrange
2. Place(s) of Use: Indicate Method of Determination
™We | RGE| SEC |f NE [ NW " 5W I SE || Totais
Irus MW | ow e __N‘L__SW_‘\JE_ [ NE 1 v { oW ] [ s ]
55 |17E 22 X 11X X X X X X X X




3. Delivery System Diagram: Indicate all major components and distances between components. [ndicale weir
size/ditch size/pipe Ld. as applicable.
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Seale: T =
Copy of USGS Quadrange Atiached Showing lecationts) of Asrlal Phato Attached Photo of Diverston and Sysism Attached
pointjs} of diversion and plecals) of use [requind]. [required tor Imigation of 104 acrea}
q.
Well or Diversion Pump Serial No. or
Identification No.* Motor Make Hp | Motor Serial No. | Pump Make Discharge Size
N/A

“Code o comespond with No. on map and aerial photo

D. FLOW MEASUREMENTS
1.

Measurement Egquipment Type Make Mode! No. Serial No. Size Calib. Date

Milnér Gooding Canal Méasuring Statigns 56 and|57

2. Measurementsiater measured in concrete flume above and bélow diversion.

Diversion quantity is mathematical difference. Upstream flow measured

at Milner Gooding Canal Diversion Structure 56. Downstream measurement

established for bot ations. See attached le

»

at Milner Gooding C?& Structure No. 57. Ratlnicurves have been




E. NARRATIVE/REMARKS/COMMENTS

_Measurement flow records for April 1986, as prepared hy Rig Woaod

Attached are flow records.

Canal Company.

The Big Wood Canal Co-mingles water from Snake River and Bigwood

District routinely replaces water.
At time of proof

River upstream of diversion.
from one source with water from other sopurces.

of Beneficial Use Report the Bigwood water was supplementing

Snake River flows to facilitate flows measured at diversion.

Division agreement between Lower 5nake River Recharge District

and Bureau of Land Management attached for your information.

Attached is a flow summary sheet that tabulates the recharge

rate of flow and the maximum potential contribution to total

recharge from each potential source.

rw\*—j

) _H.ué dj C—;L_-'r‘t\ﬂfv_’;i:’ !'

A Madat v alp, |
| S|
" betew |

Have conditions of permit approval been met? X yes __ no

-



F. FLOW CALCULATIONS Additional Computation Sheets Attached
Measured Method:

See Section E.

G. VOLUME CALCULATIONS N/A
1. Volume Calculations for irrigation:

V.n = {Acres lrrigated} x (lrrigation Requirement) =
Vo= = [Diversion Rate (cis)] x (Days in lrrigation Season) x 1.9835 =
V = Smalier of V|, and Vg =

2. Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use Period of tise Rate of Diversion Annual Volume
From To Q {cis) - V (afa)
Groundwater Recharge 1-1 12-31 300 CFS

Totals: 300 CFS

2. Recommended Amendmenis

___Change P.D. as reflected above __ Add P.D. as reflected above __ None
___Change P.U. as refiected above  ___Add P.U. as reflected above ~__ Other
t. AUTHENTICATION ' )}K

Field Examiner'sfame «aenecwo Maarus Date ///z.r_’/ 7z3

Reviewer Date

@
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE ACCEPTANCE

This is to certify that:  STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 E FRONT ST
PO BOX 83720
BOISE, ID 83720-0098
(208)287-4800

has requested to lease the water right(s} listed below to the Water Supply Bank ("bank™). The
idaho Water Resource Board {"Board").being authorized to operate a bank and to contract by and
through the Director of the Idaho Department of Water Resources ("Director”, department”) the acquisition
of water rights for the Board's bank, dgrees to lease the water right to the bank as follows:

Summary of Water‘ Rights or Portions Leased to the Bank

Lease Lease Total Leased
Right . Rate Volume Acres
37-7842 - 800 0cls NA NA
COMBINED _
LEASE TOTALS 800.0 cfs NA. - NA
TERM OF LEASE: Lease Begin Date: ___ April 11, 2008
. Expiration Date: __December 31, 2008

MINIMUM PAYMENT ACCEPTABLE: .~ NA ' -

Detailed Lease Acceptance attached

Dated this_| 22 T day of _ APR\L.

Ly

Chief, Wélér Allocation Bureau
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WATER RIGHT NO. 37-7842
WATER SUPPLY BANK LEASE ACCEPTANCE

The water right or portion thereof leased to the bank is described as follows:

Lessor: STATE OF IDAHO
IDAHO WATER RESOQURCE BOARD
322 E FRONT ST
PO BOX 83720
BOISE, ID 83720-00S8
(208)287-4800

Priority Date: 08/25/1880

Source: BIGWQO0OD RIVER

LITTLE WOOD RIVER
BENEFICIAL USE From  To Diversion Rate
GROUND WATER RECHARGE 1!('}'_1' to 12/31 800 00 CFS

Total; 800.00 CFS

LOCATICN OF POINT(S) OF DIVERSION:
GROUND WATER RECHARGE -

BIG WOOD RIVER SWIMSEY4 Sec 24, Twp04S,  Rge19E,
LITTLEWOOD RIVER  SW1/4SE1/4  Sec 24, -Twp04S,  Rgei9E, -

PLACE OF USE TO BE IDLED UNDER THIS LEASE:

Place of use defined under permit

CONDITIONS OF ACCEPTANGE "

Yolume
NA

LINCOLN County
LINCOLN County

1. The water right(s) referenced above: i's'-a'ccebted into the bank and rented by the Idaho Water

Resource Board There is no rental fee for rental of this right by the Board

2. Aright accepted into the bank stays in the bank until the Board releases i, the lease term expires, or

upon request from the lessor to change the term of the lease

3 While a water right is in the bank, forfeiture provisions are stayed

4 Rental of water under this right is subject to the limitations and conditions of approval of the water

right

5 Failure of the right hoider to comply with the conditions of acceptance is cause for the Director to

rescind acceptance of the lease
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WATER RIGHT NO. 37-7842
WATER SUPPLY BANK LEASE ACCEPTANCE

CONDITIONS OF ACCEPTANCE =~

6 Acceptance of a right into the bank does not, in itself, confirm the validity, extent of deveiopment, or
any elements of the water right permit, or improve the status of the water right permit including the
notion of resumption of use. It does not preclude the opportunity for review of the validity of this water
right permit in any other depariment application process.

7 In accordance with Sections 42-248 and 42-1409(6), Idaho Code, all owners of water rights are
required to notify the department of any changes in mailing address or change in ownership of allor
part of a water right Notice must be provided within 120 days of the change.

8 Upon acceptance of a water rightinto the Board's water supply bank, the owner of the right may
withdraw the right within thirty (30) days of acceptance into the bank if the owner does not agree with

the conditions of acceptance.

The water right(s) is leased to the bar'}k_ subiect to all prior water rights and shall be administered in
accordance with ldaho law and applicable rules of the Department of Water Resources.

Dated this _ [l T day.of APRIL. 2000

By pchirnan

- Chief, Water Allocation Bureau
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AMENDED

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK RENTAL AGREEMENT

STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 E FRONT ST

PO BOX B3720

BOISE, ID 83720-0098
(208)287-4800

This is to certify that:

filed an application to rent water from the Water Supply Bank {"bank’} The ldaho Water
Resource Board ("Board”) being authorized to operate a bank and to contract by and through the Director
of the Idaho Department of Water Resources {"Director, department”) for rental of water from the bank
agrees to rent water as follows:

Summary of Water Rights or Portions Rented from the Bank

Rented Renied Taotal Rented
Right Rate Voiume Acres
1-7054 900 0 cfs NA NA

COMBINED
RENTAL TOTALS: 900.00 cfs NA NA

TERM OF RENTAL: 03/15/06 to 12/31/06
NA

TOTAL RENTAL FEE:

Detailed water right specific limitations and conditions attached

The undersigned renter agrees to use the water rented under this agreement in accordance with the
Water Supply Bank rules and in compliance with the limitations and conditions of use described in this

agreement:
Dated this ___{7A  day of hmu Yo,

by Jeep € Diged W
{Print Name} )

iraiure) 7
Cusitppnl  Twed

(Titte If on behalf of company or organization)

Having determined that this agreement satisfies the provisions of Section 42-1763, Idaho Code, and,
IDAPA 37 02 03030 (Water Supply Bank Rule 30), for the rental and use of water under the terms and
conditions herein provided, and none other, | hereby execute this Rental Agreement on behalf of the

ldaho Water Resource Board this &t day of (} o Q . 2000,

gaw‘iuéﬂ«/

KARL J MREHER, Director
Department of Water Resources
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WATER RIGHT NO(S). 1-7054
WATER SUPPLY BANK RENTAL AGREEMENT

The renter agrees to use the water rented under this agreement in accordance with the Water Supply
Bank rules and in compliance with the limitations and conditions of use described below:

STATE OF IDAHO

IDAHO WATER RESOURCE BOARD
322 E FRONT ST

PO BOX 83720

BOISE, ID 83720-0098
(208)287-4800

Renter:

Priority Date: 08/25/1980

Source: SNAKE RIVER

Diversion Rate
900 00 CFS
Total: 900.00 CFS

BENEFICIAL USE
GROUND WATER RECHARGE 3/15

From To
12/31

LOCATION OF POINT{S) OF DIVERSION:

SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIWVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER

NW1/4NW1/4

SWANWA/4

SWI4NW1/4
SW1/4NE1/4
SW1/4NW1/4
SE1/45E1/4
SE1/45W1/4
NE1/4NW1/4
NW1/4SW1/4
SW1/4SE1/4
NE1/4NE1/4
NE1/4NW1/4
NW1/MNE1/4
NW1/4W1/4
NW1/4NW1/4
NE1/43W1M4
NE1/45W1/4
SE1/4NE1/4
NE1/4NE1/4
NE1/4NE1/4
NE1/4NE1/4
NW1ANW1/4
SE1M4NW1/4
SW1/4SE1/4

Sec 4,
Sec. 28,
Sec 29,
Sec 26,
Sec 15,
Sec 36,
Sec 20,
Sec 29,
Sec 27,
Sec 36,
Sec 35,
Sec 12,
Sec 15,
Sec 5,
Sec 31,
Sec 27,
Sec 27,
Sec 26,
Sec 27,
Sec 27,
Sec 21,
Sec 22,
Sec 36,
Sec 6,

Twp 023, Rge 36E, B M. BINGHAM County

Twp 108,
Twp 108,

Twp 018
Twp 1N,
Twp 4N,
Twp 4N,
Twp 4N,
Twp 4N,
Twp 4N,
Twp 4N,
Twp 2N,
Twp 4N,
Twp 3N,
Twp 4N,
Twp 25,
Twp 25,
Twp 15,
Twp 25,
Twp 28,
Twp 5N,
Twp 8N,
Twp 4N,
Twp 25,

Rge 21E,B.M
Rge 21E,B M
Rge 36E, BM
Rge 37E,B M.
Rge 40E, B.M
Rge 40E, B M
Rge40E. B M
Rge 40E, B M
Rge 40E, B M.
Rge 37E,BM
Rge 37E, B M
Rge 39E, B M
Rge 41E, B M
Rge 41E, B M.
Rge 36E, B M.
Rge 35E B.M.
Rge 36EB M
Rge 35EB M.
Rge 35E B M.
Rge 38E B.M
Rge 38EBM
Rge 37EBM
Rge 36E BM

JEROME County
JEROME County
BINGHAM County
BINGHAM County
JEFFERSON County
JEFFERSON County
JEFFERSON Couniy
JEFFERSON County
JEFFERSON County
BONNEVILLE County
BONNEVILLE County
JEFFERSON County
BONNEVILLE County
JEFFERSON County
BINGHAM County
BINGHAM County
BINGHAM County
BINGHAM County
BINGHAM County
JEFFERSON County
JEFFERSON County
JEFFERSON County
BINGHAM County
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WATER RIGHT NO(S). 1-7054
WATER SUPPLY BANK RENTAL AGREEMENT

RENTER’S PLACE OF USE:
PLACE OF USE OF GROUND WATER RECHARGE IS WITHIN THE FOLLOWING CANAL SYSTEMS:

ABERDEEN SPRINGFIELD CANAL, NORTHSIDE CANAL, PEOPLES CANAL, SNAKE RIVER
VALLEY CANAL SYSTEM, ENTERPRISE CANAL, BURGESS CANAL, RUDY CANAL,
HARRISON CANAL, FARMERS FRIEND IRRIGATION CANAL, GREAT WESTER CANAL,
PORTER CANAL, RIGBY CANAL, PROGRESSIVE CANAL, JENSEN GROVE LAKE, NEW
LAVASIDE CANAL, DANSKIN CANAL, TREGC DITCH, BUTTE AND MARKET LAKE CANAL,
IDAHO CANAL, RIVERSIDE CANAL

CONDITIONS OF WATER USE

The use of water under this agreement shali be subject to the provisions of Section 42-1 766, |daho
Code

The water right(s) referenced above is accepted into the bank and rented in accordance with a
Resolution from the ldaho Water Resource Board dated March 13, 2006 There is no rental fee for
rental of this right by the idaho Water Resource Board

Rental of the specified right from the bank does not, in itself, confirm the vaiidity, extent of
development, or any elements of the water right permit, or improve the status of the water right permit
including the notion of resumption of use It does not preclude the opportunity for review of the
validity of this water right permit in any other depariment application process

The right holder shali record the quantity of water diverted and report diversions of water and/or other
pertinent hydrologic and system information as required by Section 42-701, idaho Code.

Use of water under this agreement does not constitute a dedication of the watey i renter's land and
upan expiration of this agreement, the points of diversion and place of use of the water shall reveri to
those authorized under the water right and/or again be available to rent from the bank

This rental does not grant any right-of-way or easement to use the diversion works or conveyance
works of ancther party

Renter agrees to comply with ali applicable state and federal laws while using water under this
agreement

Renter agrees to hold the Board, the Director and the state of Idahe harmiess from all liability on
account of negligent acts of the renter while using water

Renter acknowledges and agrees that the Director may terminate diversion of water if the Director
determines there is not a sufficient water supply for the priority of the right or portion thereof being
rented

Failure of the right holder to comply with the conditions of this agreement is cause for the Director to
rescind approvai of the rental agreement
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*k]
Commission Opinions, Orders and Notices

Twin Falls Canal Company, Nerth Side Canal Company, Ltd.
Project No. 289%-003
Order Issuing License (Major FProject)
(Issued December 15, 10988)

*62303 Before Commissioners: Martha O. Hesse, Chairman; Charles G. Stalon, Charles
&. Trabandt, Elizabeth Anne Moler and Jerry J. Langdon.

On July 27, 1984, the Twin Falls Canal Company and the North Side Canal Company,
Ltd. (CC) filed a joint application for license under Part I of the Federal Power
Act (FPA) to construct, operate, and maintain the Milner Hydroelectric Project No.
2899, to bhe located at the existing Milner Dam and Twin Falls Main Canal on the
Snake River in Twin Falls, Cassia, Jerome, and Minidoka Ccunties, Idaho. Farts of
the project would occupy lands of the United States managed by the Bureau of Land
Management (BLM) of the Department of the Interior. The project would consist of
the Milner Dam and Reservoir, modifications to 6,500 feet of the Twin Falls Main
Canal to increase its capacity, a control structure on the canal that wolld divert
the additicnal flow into a forebay, a penstock, a powerhouse located on the irrig-
ation canal 1.6 miles downstream of the dam and containing a single generating
unit rated at 43,650 kilowatts, and a l.4-mile-long transmission line.

Nctice of the application has been published. The Idaho Department of Fish and
Game (IDFG) and the Idaho Department of Water Resources (IDWR} became intervenors
in the proceeding. The motions to intervene and comments filed by agencies and in-
dividuals have been fully considered in determining whether to issue this license.
The issues raised by the intervenors are discussed below.

I. Dam Safety and National Environmental Policy Act Compliance

The Commission currently is in the process of preparing an environmental impact
statement (EIS) assessing, inter alia, the potentiszl cumulative impacts of the
Milner Project No. 289% and three other propcsed hydroelectric projects on the en-
vironmental resources of the Snake River Basin. A draft FIS (DEIS) was issued in
November 1987.!7! Due to new circumstances and new information received after

the DEIS was issued, a Notice of Intent to Prepare *62304 a Supplement to the DEIS
and to hold public meetings was issued on July 15, 1988; public meetings were held
in Twin Falls, Idaho, on August 19, 1988. At these meetings, CC informed the Com-
mission that there was a sericus concern for the structural integrity of the
85-year—old Milner Dam and that failure of the dam during the irrigation season

© 2007 Thomson/West. Ho Claim to Orig. U.S. Govt. Works.
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could result in near total crop failure on the 440,000 acres served by the
dam. [FNZ2]

Following a meeting with CC and an inspecticn of Milner Dam, the Commission's Di-
vision of Dam Safety and Inspections concluded that there is a high risk of fail-
ure at the Milner Dam in the event of a seismic event (earth guake). A complete
dam failure could lead to partial or totsl crop failure, since such a failure
would prevent diversion of water into the irrigation canal.

CC intends to use the revenues from the sale of electric power to be generated by
the project to obtain the funds necessary to strengthen Milner Dam and upgrade its
spillway. CC states that, absent these revenues, funding repair of the dam would
result in severe economic hardship to many of the 7,500 CC share holders who de-
pend on irrigation waters from Milner Dam for their livelihood. According to CC,
having the shareholders bear the total cost of repairs could cause some sharehold-
ers to lose their farms and would cause significant adverse impacts to a local
econcmy that is already suffering the effects of the general economic problems of
the farming industry.

*%2 The final EIS (FEIS) for the four projects on the Snake River is not expected
to be completed until late summer or early fall of 1989. Thus, waiting for comple-
tion of the FEIS before action on the license application for Project No. 2899
could cause a delay of up to two years in starting the repair of Milner Dam, dur-
ing which time there would be a risk of dam fajilure. If a license for the Milner
Project is issued at this time, the necessary financing and other arrangements
could be made so as to complete the dam repairs in one year or less.

Council on Envircnmental Quality (CEQ) regulations implementing the procedural
provisions of the National Environmental Policy Act (NEPA) state that, where emer-
gency circumstances make it necessary to take an action with significant environ-
mental impacts without following CEQ regulations (e.g., without first preparing an
FEIS), the agency taking the action should consult with CEQ regarding alternative
arrangements. Such arrangements are to be limited to actions necessary to control
the immediate impacts of the emergency.i! Pursuant to CEQ's regulations, the
Commission consulted with CEQ and reguested concurrence with a plan to proceed
with the licensing of the Milner Project pricr to completion of the FEIS on the
four projects on the Snake River.!™! Consistent with the emergency provisions
CEQ's regulations, the CEQ approved the Commission's plan to license the hydro-
electric facility at the Milner Dam prior tc completion of the FEIS. M

I11. Comprehensive Water Block

Commission staff has proposed development of a Comprehensive Water Block (CWB) for
the four projects in the Snake River Basin included in the DEIS. As described in
more detail in the Scoping Document Supplement (Supplement) prepared for this pro-
ceeding in October 1988, ™Y the objective cf the CWB is to provide target flows

at the projects when water is available in excess of irrigation needs. The CWEB
represents the combined amount of water needed tc provide target flows for protec-

® 2007 Thomson/West. No Claim to Orig. U.5. Govt. Works.
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tion and enhancement of environmental rescurces associated with the four projects
addressed in the DEIS. Under the CWB proposal, each of the four projects, if li-
censed and constructed, would provide a sub-block te the CWB; the size of the in-
dividual sub-blocks would be different for each project, due to the fact target
flows would be based on what is needed to mitigate impacts at each specific
project. The size of the CWB would also vary from year tc year depending on the
amount of flow in the river and the availability of water in excess of irrigation
needs.

The CWB proposal would require the licensees for the four project s to lease water
for the CWB from the Upper Snake Water Supply Bank (Water Bank). The State of
Idaho established the Water Bank as a convenient means to allow and account for
the rental of water by #*62305 those irrigators in need of additicnal water from
those who have excess water. Irrigators who estimate that their water storage
rights would be in excess of their requirements in any year may place a portion of
their storage right in the Water Bank, to be leased by others, with irrigators re-
ceiving first priority. Any water that is not leased in any year is lost if all of
the upstream storage is refilled in the following year.

**¥3 TDWR, by letter dated September 30, 1988, stated that it appears that struc-—
tured reliance on the Water Bank through the CWB mechanism can be successiul in
meeting prescribed mitigative flows on the mainstem cf the Snake River. Further-
more, Commission staff discussions with IDWR staff regarding the operation of the
Water Bank revealed that: (1) water has been available for lease from the Water
Bank in all years since its creation; (2) Idaho Power Company has leased water for
power generation from the Water Bank in every year since its creation; (3) future
water availability likely will increase due to increased irrigation efficiencies;
(4) it is highly probable that water will be available in the Water Bank in excess
of irrigation demand in the future, except in very bad water years; and (5) the
cost of water from the bank i1s currently very reascnable, and is expected to re-
main so in the foreseeable future.

Under the CWB proposal, each licensee would be responsible for providing project-
specific target flows. Target flows to be set for the projects would recognize the
physical limitations of the river system sc that they would not interfere with ir-
rigation operations and would not flood low-lying areas. Flows to be released for
project-specific target flows would be accounted for when the water is released
from the upstream American Falls Reservoir and measured below Milner Dam. Thus,
the CWB would be an acccounting mechanism for licensees to equitably share the re-
sponsibility for mitigative flows, since water which is released from American
Falls Reservoir would flow through all of the four proposed projects.

As discussed below, we believe the CWB propesal is an appropriate means to provide
mitigative flows while recognizing the need to protect irrigation needs in the
area. Accordingly, Article 401 of the license reguires CC to meet the target flows
specified by Article 407 of the license by renting water from the Water Bank when
it is available.

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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I1I. Envirconmental Impacts
A. Ercosion, Sedimentation, and Slope Stability

Rehabilitation of Milner Dam would involve excavation of rock materials, construc-
tion of access roads leading from the excavations to the dam, associated staging
areas, and a cofferdam to dewater & small ares in the reservoir whan recenstruct-
ing the spillway. These activities would cause minor erosion, sedimentation, loc-
alized movement of loocse rock materials, and temporary increases in suspended sed-
iment in Milner Reserveir during placement and removal of cofferdams. In order to
ensure that impacts on soils and geologic resources are minimized, Article 402 re-
quires CC to include measures to minimize erosion and sedimentation and to ¢ontrol
slope stability when submitting final design specifications for rehabilitation of
Milner Dam.

During project ceonstruction, loczlized erosion, sedimentaticn, an d temporary in-
creases in turbidity and suspended sediments would occur until disturbed land sur-
faces are stabilized. Blasting for the powerhouse and tailrace excavation and con-
struction of the access road could cause localized rockfall and mass movement of
loose materials, and placement and removal of cofferdams would temporarily in-
crease suspended sediments and turbidity within the Snake River.

*%*4 With implementation of a detailed, site-specific erosion, sediment, and slope
stability control plan that incorporates CC's proposed mitigation and the mitiga-
tion measures recommended in the DEIS, the effects on soil and geologic resources
would be minor.i™ Article 402 requires CC to prepars a detailed, site-specific
plan to control ercsion, sedimentation, and slope stability that includes control
mezsures proposed by CC and recommended in the DEIS.

B. Water Quality
1. Water Quality Certification

In a letter dated January 27, 1984, CC reguested water guality certification pur-
susnt to Section 401({A) (1) of the Clean Water Act from the Idaho Department of
Health and Welfare (IDHW). IDHW granted water quality certification for the Milner
Project on September 30, 1985. Since IDHW did not act on the certification reguest
within one year from the date it received the reguest, water quality certification
was deemed waived by Order No. 464.!"¢ However, since we believe the three con-
ditions contained in the water quality certificate, *62306 which address erosion
control, spoil disposal, and storage of fuels and chemicals are necessary, we are
including them as part of Article 402 of the license.

5. Milner Reservoir and the Snake River below Milner Dam

The water guality in the Upper Snake River Basin is generalily good, and is cat-
egorized as Class A by IDHW. Water uses to be protected include domestic and in-
dustrial water supply, irrigation, livestock watering, and salmonid fish spawning
and rearing.

& 2007 Thomson/West. No Claim te Orig. U.S. Govt. Works.
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In the 1960's, Milner Reservoir had poor water guality conditicns resulting from
municipal and industrial peint scurce discharges. During periods of reduced dis-
charges, low dissolved oxygen concentrations (DO) in Milner Reservoir resulted in
major fish kills. Substantial reductions in these point source discharges in the
1970's, however, have contributed to better water guality conditions in the reser-
voir.

Temperature and DO sampling conducted by CC's consultant in June to September 1983
and in Bugust to December 1987 indicate that Milner Reservoir does nct thermally
or chemically stratify and that DO and temperature levels in the river below Mil-
ner Dam are similar to those in Milner Reservoir. These levels met the state water
quality standards at all depths sampled in Milner Reservoir and in the Snake River
below Milner Dam.

The Environmental Protection Agency (EPA) reports that in past years the surface
waters of Milner Reservoir contained high con centrations of heavy metals. Since
1979, EPA reports that concentrations of zinc, cadmium, and copper in Milner
Reservoir and in the Snake River below Milner Dam have ranged from 0 to 50 micro-
grams per liter ({(ug/l), from .2 to 2 ug/l, and from 1 to 8 ug/l, respectively.
However, these concentrations are below levels reported by EPA that adversely af-
fect fresh water agquatic organisms.:FF

(A) Project Construction

Construction activities in Milner Reservoir and in the Snake River below Milner
Dam would disturb sediments and other unconsolidated deposits that likely contain
heavy metals or other toxic substances. Improper removal and disposal of sediments
or unconsolidated deposits could disperse heavy metals or other toxic substances
into the water column and would adversely affect the aquatic resources downstream.
Although the entire project area need not be tested, Article 403 reguires CC to
test any sediment or unconsolidated materials within the Snake River and Milner
Reservoir that would be dredged or excavated in conjunction with preject construc-
tion for the presence of any heavy metals or other toxic substances, SO that any
contaminated materials would be identified, safely removed, and disposed of with
minimal adverse effects on water quality and aguatic organisas.

**5 (B) Project Operation

The proposed powerhouse would have the capacity to use flows of from 800 to 4,000
cubic-feet-per-second (cfs). Typically, the flows that pass Milner Dam in the sum-
mer are low, not generally exceeding 500 cfs, and the pro posed powerhouse would
not be expected to operate from approximately mid-June through mid-September.

Operation of the proposed project would not affect the water quality in Milner
Reservoir; however, CC's proposed minimum flow of 58 cfs in summer during the ir-
rigation season would likely result in substantial adverse impacts on water tem-
perature and DO within the 1.6-mile-long bypassed reach. The DO and temperature of
the water released from Milner Dam during summer would likely change as it flows
downstream through the bypassed reach. The magnitude of these changes would depend
on a number of factors, with the major controlling factor being the rate of stream

@ 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.westlaw.com/print/printstream.aspx ?prit=HTMLEé&destination=atp& sv=S5plit... 9/27/2007



Page 7 of 49

45 FERC P 61423, 1988 WL 246992 (F.ER.C.) Page 6

discharge through the bypassed reach.

A reduction in the volume of water flowing through the bypassed reach would reduce
water velocity and depth and increase the travel time. Conseguently, the effect of
solar radiation would be intensified and water temperature would increase in sum-
mer. Much slower velocities in the bypassed reach could also contribute to the
growth of the already abundant agquatic plants. Increased plant respiration and de-
composition would cause DO reductions.

Based on the cross-secticnal and longitudinal profiles of the river channel below
Milner Dam and the available data relating discharge to DO and water temperature,
a flow of 200 to 300 cfs would likely have minimal impact on water temperature and
DO in the bypassed reach. Flows within this range would likely provide sufficient
water velocity and depth, and in turn reduce the travel time through the bypassed
reach, thus minimizing the effect of solar radiation on water temperature. A tar-
get flow established within this range would likely provide water gquality condi-
tions that are suitable for maintaining a put~and-grow trout fishery.i¥® The
target flows reguired by Articles 407 *62307 and 415 during prcoject operation for
the maintenance of the fish and recreatlonal resources, respectively, would minim-
ize the impacts of project operation on water temperature, DO, and sedimentation
in the bypassed reach.

The DEIS recommended that CC implement & water guality moniteoring plan that should
include provisions for discharging sufficient water to the bypassed reach to min-
imize the effects of the proposed project on the water guality of the Snake River
during project opsration. Water quality impacts would be most critical during low
water years and during summer months that coincide with low flows, high nutrient
levels, and elevated water temperatures.

CcC should implement a water gquality monitoring plan along the bypassed reach.
There fore, Article 404 of the license requires CC to monitor the water quality of
the Snake River to determine if water temperatures and DO necessary for the sur-
vival of a trout fishery within the bypassed reach are being maintained by the
target flow released from Milner Dam. Tf the results of the monitering reguired by
Articles 404 and 409 show that levels of DO and temperature in the bypassed reach
are not sufficient for maintaining a put-and-grow trout fishery, Article 409 re-
quires CC to implement other fishery mitigation.

C. Fishery Rescurces

*x6 1., Existing Environment
{A) Milner Reservoir

Milner reservoir supports both warmwater and coldwater fisheries. The warmwater
species include smallmouth bass, largemcuth bass, vyellow perch, channel catfish,
brown bullhead, and black crappies. The coldwater species are rainbow trout, cut-
throat trout, brown trout, and mountain whitefish. Also, numerous non game species
inhabit the reservoir. The coldwater species occur primarily at the headwaters of
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the reservoir. IDFG stocks catchable rainbow trout in the headwaters of Milner
Reservolr near Burley, Idaho.

Milner reservoir has a sandy substrate and is devoid of three dimensional struc-
ture such as rocks or boulders. The sandy substrate probably limits the production
of aguatic invertebrates typically fed upon by fish. Further, the lack of struc-
ture limits warmwater fish production because structure is used by warmwater fish
for spawning and for cover, !

The Idaho Fisheries Management Plan!™? states that warmwater fish such as
smallmouth bass, and channel and blue catfish will be stocked in the reservoir to
meet the demand for the warmwater fishing in Milner Reserveir. The Fisheries Man-
agement FPlan states that the management direction for Milner Reservoir include im-
proving warmwater fish habitat.

(B) Snake River Bypassed Reach

Game fish use below Milner Dam is seasonal and depends on flow levels. Rainbow
trout, cutthroat trout, brown trout, rainbow-cut throat trout hybrids, mountain
whitefish, channel catfish, largemouth and smallmouth bass, and yellow perch have
been collected in the Snake River below Milper Dam. Nongame fish such as Utah
dace, redside shiners, and mottled sculpins dominated the catch during the low
flow period. ™

Water diversions for irrigation limits trout use of the proposed bypassed reach
primarily to the non-irrigation season. Water diversions from April through Octo-
ber for irrigation deliveries significantly reduce the amount of water flowing
downstream of Milner Dam. These flow reductions during the irrigation season,
along with the likely changes to water guality, increased water temperature and
decreased DO concentration, decreases the suitability of the downstream area for
trout.

The Fisheries Management Plan for the Snake River below Miiner Dam calls for a
“yield trout fishery” with an approximate catch rate of 0.5 fish per hour. Accord-
ing to the Fisheries Management Flan, rainbow trout ccnsisting of wild and hatch-
ery fish would sup port the yleld fishery.

2. Impacts
(A} Project Construction

Constructing the Milner Project and upgrading the dam would cause short-term in-
creases in suspended and dissolved solids which would ultimately be deposited in
downstream areas. The siltaticn could negatively affect mountain whitefish spawn-
ing in the bypassed reach, but would have actual little effect, due to the fact
that so few fish occur or spawn in the bypassed reach. Siltation from construction
activities would have little effect on cther aguatic resources, because the silta-
tion would be flushed out during the next high flow periocd. Further, implementing
the erosion control and sedimentation plan required by Article 402 would limit
sources of sediment. The potential for toxic substances affecting the downstream
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+62308 aguatic resources would be low because of the sediment testing and sediment
removal requirements of Article 403.
**7 (B) Project Operation

Operating the Milner Project would increase the time period for diverting water
from the reservoir to the Twin Fzlls Main Canal. Typically, CC now diverts water
during the irrigation season from April through October. With the project operat-
ing, CC would divert water all year and would reduce the frequency of spillage
over Milner Dam. Fish passing over Milner Dam with the high spillage flows is
probably the primary mechanism by which trout populate the bypassed reach. Project
operation would substantially increase the number of fish diverted to the canal,
where they would enter the project intake and would be killed or injured by the
turbines or would no longer be recruited to the bypassed reach oy downstream areas.

CC proposes to mitigate for adverse project impacts by enhancing the fish habitat
in Milner Reservoir instead of installing a fish screen to mitigate the turbine-
induced fish losses. The DEIS agreed with CC's reservolr enhancement proposal, but
expressed reservations about the prokability for success. ™4 In jifs motion to
intervene, IDFG stated that enhancing the habitat in Milner Reservoir would par-
tially mitigate for turbine-induced fish mortality.

Enhancing the warmwater fish habitat by providing structures for holding and rear-
ing habitat or increasing spawning areas and stocking warmwater fish in Milner
Reservoir &s described in the Fishery Management Plan, would adequately mitigate
turbine-induced fish losses. Therefore, CC should finance the develcpment of the
Milner Reservoir warmwater fishery as described in the Fisheries Management Flan.
In addition, CC should fund stocking of warmwater fish species in the reservoir in
cooperation with the IDFG. Stocking warmwater fish in the reservoir in cooperation
with the IDFG and enhancing the reservoir habitat would be consistent with the
Fisheries Management Plan. Article 405 reguires CC, after consultation with IDFG,
to develop, implement, and finance & warmwater fish stocking program and a habitat
enhancement plan that is consistent with the Fisheries Management Plan for Milner
Reservoir to mitigate the adverse effects of the project on the fishery resocurces.

cC should consult with IDFG and develop a plan to monitor the effectiveness of the
reservolir enhancement structures and the fish stocking program. Specifically, CC
should determine if additional warmwater fish stocking is necessary to meet the
objectives of the Fisheries Management Flan for Milner Reservoir. The menitoring
would also assist in determining the length of time the structures would remain in
place and provide fish habitat. We conclude that a five-year monitoring program
would provide sufficient information to determine if the mitigative measures are
adequate. The monitoring also allows for correcting those that are not working.
Therefore, Article 406 requires CC to conduct a reservoir fish habitat and fishery
study for at least five years to deter mine if the fish habitat enhancement struc-
tures have remained in place and are functioning as desired and to determine if
additional warmwater fish need to be stocked.
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**¥B 3, Instream Flow

CC proposes to release 58 cfs during the irrigation season and 150 cfs during the
non- irrigation season. However, CC did not provide a biological rationale for
these flow proposals or for the seasonal difference in the flows. The DEIS found
that 58 cfs would prevent fish movement in the bypassed reach and would degrade
fish food producticon by increasing channel sedimentation.!T% The proposed 58

cfs minimum flow would provide slightly improved instream flow conditions, because
it would pre vent the extreme low flow events that occasion ally occur.

Operating the project during the non-irrigation season with the proposed 150 cfs
minimum flow would significantly reduce the amount of trout habitat in the
1.6-mile-long bypassed reach according tc conventional instream flow methodclo-
gies, would severely reduce trout recruitment and use of the bypassed reach during
the non-irrigaticn season, and would reduce invertebrate production. M Pro-
posed project operation would reduce the amount of trout habitat and eliminate
spillage over the dam much of the time and, therefore, preclude trout movement
over the dam to the bypassed reach. Thus, the proposed non~irrigation season mini
mum flow would conflict with the management direction of the yield fishery, be-
cause trout recruitment and suitable trout habitat would nct be maintained in the
bypassed reach.

The DEIS recommended that CC maintain minimum flows of 58 cfs and 1,260 cfs in the
irrigation and non-irrigation seascns, respectively, to protect the downstream
fishery resources. /™7’ The DEIS also recommended a minimum flow of 300 cfs in

the irrigation sesa son to partially mitigate the cumulative adverse impacts tc the
resident trout and other *62309 resocurces. '™ Since the DEIS' 300 cfs recom-—
mendation to mitigate cumulative impacts superseded the 58 cfs minimum flow for
fishery resource protection, the DEIS concluded that minimum flows cf 300 cfs in
the irrigaticen season and 1,260 cfs in the nen-irrigation sea son were needed.
Flows derived by the Tennant Methodology, ¥ the stream resource maintenance

flow study, '™ and the minimum flows recommended in the DEIS to protect the
fishery resources in the bypassed reach during the non-irrigation season range
from 720 cfs to 2,150 cfs.

Release of the above flows for fishery protection purposes during the irrigation
season would interfere with irrigation and thus could have a severe impact on the
farm-based economy of the area. Furthermore, the release of the flows recommended
for the non-irrigation season would reduce generation and hence the revenues ne-
cessary to repair Milner Dam. We believe that the need to protect irrigation usage
and provide sufficient generation out weligh the need to protect the fishery re-
sources. Accordingly, we will not require CC to release the flows referenced
above. However, we are reguiring CC, by Article 407, to release a tar get flow of
200 cfs.

The loss of trout habitat in the non-irrigation season is offset somewhat by elim-
inating the extreme low flows that have occurred during the irrigation season,
thus allowing trout to use the bypassed reach more consistently. A stable flow of
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200 cfs would slightly enhance the fishery resources by continually maintaining a
limited amount of habitat that would occasionally be eliminated by the low flow
events. There fore, 200 cfs would probably maintain sufficient water gquality to
maintain a put-and-grow trout fishery in the bypassed reach. As just indicated,
Article 407 requires CC to maintain a target flow of 200 cfs below Milner

Dam. [FN21] :

*%*9 The Snake River downstream of the proposed powerhcuse would benefit from the
200 cfs target flow. Releases from Milner Dam would prevent the extreme low flow
periods. In addition to the releasas from Milner Dam, the incentive to operate the
powerhouse would provide water te¢ downstream areas that would not typically have
occurred during the irrigation season. Therefore, the fishery resources down
stream of the bypassed reach would benefit more than those in the bypassed reach.

4, Trout Fishery Enhancement

The primary source of trout to the bypassed reach is recruitment from upstream
areas. As mentioned above, proposed operation would reduce spill from Milner Dam
and eliminate much of this recruitment.

In order to mitigate for the decresased recruitment to the downstream Snake River
fishery and the loss of trout habitat in the Snake River in the non-irrigation
season, CC should institute a put-and-grow trout fisheryi®™-! in the

1.6-mile-long bypassed reach of the Snake River. CC should consult with IRFG to
determine the sizes and numbers of trout to stock and to determine the area or
areas in which to stock the trout. CC should stock the trout in areas that provide
easy and safe access for anglers. This would provide a high value recreational
fishery in this area.

Article 408 requires CC to develop and to implement a put-and-grow trout fishery
in the 1.6-mile-long bypassed reach of the Snake River. We conclude that develop-
ing this trout fishery would mitigate the lost trout hakitat in the Snake River
resulting from reduced flows and would mitigate the reduced fish recruitment to
the bypassed reach. Enhancing the trout fishery in the bypassed reach through
hatchery supplementation wculd not conflict with the management direction for this
section of the Snake River as described in the Fisheries Management Flan.

There is the possibility that the stocked fish would move downstream with the cur-
rent where they would no longer be available to the anglers or where they could
perish due to insufficient habitat or poor water quality. There fore, CC should
cenduct a study to determine if the trout move downstream and if the trout are
surviving leng enough, depending on water temperature and DO concentration, to re-
main available to anglers.

CC should file annual reports about the survival, growth, and movement of the
trout and how the water quality at 200 cfs affects their survival, growth, and

movement. If it is *62310 deter mined that the trout stocked in the bypassed reach
are not surviving, are not growing sufficiently, or are moving cut immediately,

© 2007 Thomson/West. No Claim fo Orig. U.5. Govt. Works.

http://web2.west]aw.com/print/printstream.apr'?prft=HTMLE&destination:atp&SVZSplit... 9/27/2007



Pape 12 of 49

45FERC P 61423, 1988 WL 246992 (F.E.R.C.) Page 11

then CC should consider stecking trout in cther areas of the Snake River such as
the hezd of Milner Reservoir near Burley, Idaho. In con junction with this study,
the results from the water guality monitoring required by Article 404, particu-
larly water temperature and DO, will provide wvaluable information to determine if
200 cfs provides conditions conducive for establishing a year round trout fishery.

We conclude that a five-year monitoring pro gram would provide sufficient informa-
tion to determine if the trout stocking program is successful. If the results in-
dicate that the trout stocking program is not successful, the monitoring allows
for changing the stocking rates, the size and species of trout stocked, and the
stocking location. Article 409 requires CC to conduct a five-year trout monitoring
study and to file annual reports on the results of each years studies.

D. Ramping Rate

**10 Rapid alteration of streamflows during project startup would strand fish in
the bypassed reach when submerged areas guickly drain, because of rapid decreases
in the amount of water available to maintain existing habitat. To protect the fish
and other agquatic rescurces from rapid, project-induced flow reductions, the DEIS
recommended that CC limit the maximum rate of change in the flow in the Snake
River. FHes

The ramping rate of cne foot per hour recommended to protect whitewater boaters
would zlso provide & measure of protection for fish ana invertebrates inhabkiting
the bypassed reach. We believe that a one foot per hcecur ramping rate would ad-
equately protect the fishery rescurces c¢f the bypassed reach during project star-
tup. Article 410 reguires CC to implement a ramping rate of one fooct per hour and
to determine if this rate would adequately prevent stranding of fish and would
protect the recreationists using the bypassed reach and dewnstream areas based on
a site specific study. CC should consider structural measures during the design of
the powerhouse(s) to facilitate implementing the ramping rate.

E. Raptor Protection

Transmission lines, particularly those in open, relatively treeless areas with few
perching sites, may pose an electrocution hazard to raptors and other large

birds. [FN24} Collisions with the lines may be an additional scource of mortality.
The U.S. Department of the Interior recommends that the project transmission line
be designed and constructed to minimize these sources of avian mortality. CC has
agreed to use an appropriate design to prevent electrocution of raptors. To ensure
the protection of raptors and other large birds in the project area, Article 411
requires CC, after consultation with the fish and wildlife agencies, to design and
construct the transmission line accerding to accepted guidelines for raptor pro-
tection.

F. Revegetation of Disturbed Upland Habitat

During censtruction of the propesed project, approximately 22 acres of upland
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shrub-grass land habitat would be disturbed.!™*! CC proposes to reseed the dis-
turbed areas with a mixture of grasses and native shrubs, but does not provide a
detailed revegetation plan. As discussed in the DEIS, CC should develop &and imple-
ment a detailed plan to revegetate disturbed upland areas, with the goal of estab-
lishing high gquality wildlife habitat.!™* The plan, required by Article 412,
should be developed in consultation with the appropriate agencies, and should con-
tain, at a minimum, a description of plant species to be used, an implementation
schedule, a description of planting methods, fertilization and irrigation require-
ments, and a menitoring program.

G. Wildlife Habitat Enhancement Structures

To enhance the project area for wildlife, CC proposes tO: (1) construct two osSprey
nesting platforms in Milner reservoir; (Z) develop artificial burrows for use by
burrowing owls; and {3} construct an unspecified number of nesting structures for
Canada geese in the project vicinity. CC does not, however, provide final designs,
locations, and monitering plans for these enhancement measures. The propcsed meas-
ures, if successfully implemented, could enhance wildlife use cf the project area.
There fore, Article 413 requires CC to provide a detailed plan for providing the
proposed wild life enhancement measures, including, at a minimum: (1) the final
design of the goose nesting structures, csprey-nesting platforms, and burrowing
owl burrows; {2} the location cf the enhancement features; (3) a schedule for
providing the enhancement features; and (4} a description of a program to monitor
and maintain the enhancement features.

62311 H. Replacement of Riparian Wetlands and Upland Habitat

**11 Approximately 6.1 acres of riparian wetlands will be eliminated by project
development. ™ CC has identified four sites totalling 18.2 acres along the
project canal where wetlands could be created. Of those 18.2 acres, CC proposes to
create 10.2 acres to satisfy the wildlife agencies' recommended 1.0 to 1.5 leoss to
replacement ratio for riparian wetlands. Construction would alsec result in the
permanent loss of 26.6 acres of upland shrub-grassland, including 2.0 acres of
AiM's isolated tract No. 23. The IDFG recommends that 26.6 acres of upland habit-
at, off-site if necessary, be developed and donated to IDFG as mitigation for up-
land losses. CC has agreed to replace lost upland habitat according to accepted
IDFG guide lines.

Rather than develop another mitigative plan using upland habitat, possibly at an
cff-site location, we believe that it would be more beneficial to wildlife, as
well as more practical, to provide additional riparian habitat in the immediate
project area. Sufficient mitigation for both upland and wetland losses would be
provided by adding 5.3 acres of riparian wet land habitat to the 18.2 acres of po-
tential replacement habitat already identified by CC. This total of 23.5 acres of
riparian wetland replacement habitat would include 13.3 acres for replacing 26.6
scres of lost upland habitat. This 1.0 for 2.0 ratio seems reasonable considering
the much greater wildlife value of riparian wetlands, the wetlands comparative
scarcity in the project area, and the high priority given to the protectiocn of
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wetlands compared to upland habitat.

IDFG agrees with this approach for replacing upland habitat with riparian

habitat [FN28] CC should have little difficulty providing the additional 5.3 acres
by either enlarging the four sites alresady identified or by developing additional
nearby sites along the canals or adjacent tc Milner Reservoir. Article 414 re-
quires CC to develop and maintain 23.5 acres of riparian wetland habitat to re-
place riparian wetlands and upland habitats lost to project development.

I. Socio-economic Considerations

The operation of the 85-year-old Milner Dam is essential for the diversion of
Snake River flows to the three gravity canals that provide water to irrigate ap-
proximately 440,000 acres of agricultural land in south-central Idaho.!m2 If
Milner Dam were to fail during the yearly irrigation season, from April 1 through
October 31, area farms that rely on the continuous delivery of water from the
three canals would experience a major crop failure, because they would not be able
to develop alternative irrigation systems in time to save their cultivated acre-
age.

Based on 1982 data collected by the Census of Agriculture, irrigated and harvested
cropland in Twin Falls and Jerome Counties in idaho produced agricultural sales of
$270 per acre. Thus, the loss of irrigation water for 440,000 acres would result
in a 5118,800,000 revenue loss for the area's farm sector. Food processing estab-
lishments in south central Idaho, such as Universal Frozen Foods, Ore-Ida Foods,
and Amalgamated Sugar Company, also would be adversely affected, since they would
be unlikely to locate alternative economic sources of potatoes, beans, and sugar
beets. Conseguently, these companies would decrease their production and local em-
ployment. More over, employment cutbacks by the area's farms and focd processing
establishments would cause subsequent reductions in spending at area retail trade
and service establishments, with a commensurate decline in their sales, employ-
ment, and profits.

J. Whitewater for Boaters
**12 1. Flows

In the 1.6-mile-long reach of the Snake River immediately below Milner Dam, expert
white water boaters run continuous Class V rapids during high flows that cccur in
early spring and late fall. In 1986, about 200 visitor days of whitewater boating
occurred in the Milner reach. Much of this use occurs in April and May when the
weather is relatively warm and spring runcff is at its peak. The vast majority of
boating use consists of kayaking; however, some rafting does occur. Boaters typic-
ally put in at a bridge located 0.5 miles downstream of Milner Dam and take out
either 1.1 miles below the bridge where the Class V rapids end, or continue 7.0
miles downstream to a take-out polnt above Star Falls. Most boaters, however,
choose to take out at the first location, since the stretch of river below this
point is relatively calm, with only a few widely-spaced rapids.
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Since the Milner reach has only become known to whitewater boaters within the past
few years, the minimum flow needed to maintain the unique Class V experience has
not been firmly established, although beaters generally prefer flows between 5,000
and 15,000 *62312 cfs. Acceording to the BLM, at flows below 7,500 cfs, the reach
is not runnable by rafts, but can be successfully run at flows of 3,000 cfs, or
perhaps below, in a kayak.!™® The Class V experience is apparently completely
changed at flows below 3,000 cfs, because many rocks are exposed, creating a
whitewater run that can be negotiated only by kayakers skilled at technical man-
euvering. ™=

Because of the short length of the Milner reach, the whitewater experience found
at certain flows at the Milner Project can be found in greater amounts on other
sections of the Snake River and other Idaho rivers. For instance, the North Fork
of the Payette River, near Boise, Idaho, provides several miles of continuous
Class V rapids. In addition, the 1l4-mile Murtaugh reach of the Snake River,
between Star Falls and Twin Falls Reservoir, provides a day-long Class IV-to-V
whitewater run which has been compared favorably to the Colorado River. The Milner
reach does not become a unigue whitewater resource until very high flows occcur
{generally 10,000 cfs or above). The large volume cf water at these high flows,
concentrated in the narrow gorge below Milner Dam, creates Class V waves that are
internationally known among expert kayakers.

The DEIS recommended that bypass flows between 5,000 and 15,000 cfs, when avail-
able, be released on as many as 10 weekend days during May and June for whitewater
boaters. ™l Such flows would provide oppertunities for expert kayakers toc run

the 1.6-mile-long Class V rapids below Milner Dam. Based on comments received on
the DEIS from the IDWR and CC, and information gathered by the staff during a
project site visit and public meetings held in BAugust 1988, we agree that provid-
ing these flows at times when such flows are not made available by normal regula-
tion of the storage and release patterns governing flows at Milner Dam would not
be feasible.

*%13 Between April and October all water at Milner Dam appropriated for use by CC
is diverted for irrigation. Providing flows between 5,000 and 15,000 cfs in May
and June would reguire the entire irrigation system for the North Side Canal Com-
pany and Twin Falls Canal Company to be readjusted after each flow release. This
would adversely affect water delivery to crops in the area. However, when flows
exceed system reguirements by the magnitude that would allow customary beating use
below Milner Dam, such flows could be maintained when available to allow boaters
to continue using this unique resource.

Table 1 below shows the occurrence of various whitewater flows both with and
without project operation based cn IDWR 56-year flow record for the Milner reach.
Bssuming that the minimum flow needed to boat the Milner reach is approximately
2,000 cfs, whitewater boating opportunities at Milner occur approximately 96 days
per year during the boating season. However, project operation would reduce these
opportunities by 60 percent, leaving approximately 38 days a year for whitewater
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boating.

Table 1. Average
percent of Occur-
rence of Flows
Below Milner
Dam for March,
April, May, June,
October, and
November, with
average number of
days at flow or

greater.
With project With project
Flow at 6-month Number 6-moenth project number of
least percentage of days percentage of days per
(cfs) of occurrence per year occurrence year
15,000 2.9 5.3 0.5 0.9
14,000 4.7 8.6 0.8 0.9
13,000 5. 93 i.3 2.4
12,0600 6.5 11.9 1.9 3.5
11,000 8.4 154 29 5.3
10,000 9.5 17.4 4.7 8.6
9,000 10.6 19.4 5.1 9.3
8,000 12.9 23.6 6.5 11.9
7,000 17.0 31.1 8.4 154
6,000 21.0 38.4 9.5 17.4
5,000 24.0 439 10.6 19.4
4,000 33.6 61.5 12.9 23.6
3,000 384 70.3 17.0 311
2,000 52.8 96.6 21.0 38.4

Although project operation would have an adverse effect on the total continuum of white water boating opportunities
offered at Milner, from low flow technica) kayaking to high flow *62313 Class V boating, it is important to note the im-
pacts that project operation would have on the unique high flows (10,000 cfs and above). Flows of 10,000 cfs and above
occur on the average about 17.4 days. With project operation, the occurrence of these flows would be reduced by almost
half (49 percent), leaving about 8.6 days for boating at high flows. This represents a loss to boaters of approximately
eight days (8.8 days).

Since these rare high flows are what make the Milner reach important to whitewater boaters, these flows should be pre-
served. This could be accomplished by requiring CC to stop operating the project on eight days when flows at 10,000 cfs
or above are available. To ensure that these flows are available when boaters use the reach, they should be reieased dur-
ing April and May for eight hours during daylight hours. Flows below 10,000 cfs, however, would be reduced during
project operation. To help mitigate these impacts, when flow conditions avail able make it impossible for CC 1o meet
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their obligation of providing eight days of flows of 10,000 cfs or more, they should release flows between 4,000 and
10,000 cfs until their obligation is met. This would reduce project impacts on mid-range flows and ensure that whitewa-
ter flows would be available during years when high flows do not occur.

Article 415 requires CC, upon starting project operation, and in consultation with the appropriate agencies and whitewa-
ter boaters, to stop operating the project for eight hours on eight days in April and May when flows of 10,000 cfs or
above occur. Article 415 also requires CC to release flows between 4,000 and 10,000 cfs, when available, to meet its
eight- day obligation when eight days of flows of 10,000 cfs or above do not occur during April and May.

#*14 Ceasing project operation at the above-mentioned times would result in a yearly loss to irrigators of $8,400 in rev-
enues generated by the project. To determine whether a better arrangement of flow could be provided to more closely
match whitewater boater needs and to reduce the impact on project generation, Article 418 requires CC 1o conduct a
study in consultation with the Idaho Whitewater Association (IWA), the National Park Service (NPS), BLM, the U.5.
Bureau of Reclamation (BR), IDWR, and the Idaho Depamtment of Parks and Recreation (IDPR). Since boaters may not
spend an entire day on the river, it is possible that higher whitewater flows could be maintained in the bypassed reach for
less than eight hours according to boaters needs as long as CC meet their obligation for providing the equivalent of eight
eighs-hour days of project shutdown at flows of 10.000 cfs or above.

To protect downstream recreationists from sudden increases in water level and streamflow, water levels in the project by-
passed reach should not increase by more than one foot per hour when providing releases for whitewater boating. In ad-
dition, a warning system must be implemented in order to aler! recreationists of hazardous situation created by increases
in flow. A ramping rate and a warning system would allow fishermen and other recreationists below the dam to have
enough time to leave the area before water levels and velocities become unsafe. Article 410 requires CC to file for Com-
mission approval a plan for implementing ramping rates that would ensure the protection of fish resources and down-
stream recreationists. Article 416 requires CC to file a plan for Commission approval to warn recreationists of increases
in water leve] and stream flow downstream of the dam.

2. Communication Network for Whitewater Boaters

In their March 30, 1988 response to the DELS, CC proposed to develop a communication network that would quickly in-
form recreationists of anticipated flow conditions below Milner Dam. Under existing conditions, high flows occur rarely
and are unpredictable for boaters. A communication network wouid partially mitigate for the loss of whitewater boating
days caused by project operation by giving boaters more opportunity to plan boating trips to coincide with desirable
flows. Article 418 requires CC, after consultation with BR, IDWR, IDFR, BLM, NPS, and IWA, to file for Commission
approval a plan to provide a communication network 10 inform whitewater boaters of available whitewater flows.

K. Fishing Access to the Bypassed Reach

We believe that CC should study the feasibility of stocking the project bypassed reach with rout to provide new oppor-
tunities for fishing at the project site. A program to inform the public of fishing opportunities at the project site would be
needed since presently the Milner reach receives minimal fishing use. Also, access to be provided at the powerhouse and
at the bridge below Milner Dam could attract additionat fishing use to the project bypassed reach. To ensure that anglers

are adequately informed of fishing opportunities in the bypassed reach, Article 408 requires CC to file for Commission
approval a pan that includes notification of anglers of fishing opportunities.

L. Recreation Facilities

*%]5 CC initialty proposed to construct the following recreational facilities: (1) a parking area to accommodate 10
vehicles at the powerhouse; (2) kayaker access at the powerhouse; and (3) a *62314 boat dock near the existing boat
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dock at the BLM's Bicentennial Site on Milner Reservoir. In their March 30, 1988 filing, however, CC proposed for con-
sideration additional facilities. These include: (1) an interpretive center with associated picnic facilities at or near Milner
Dam, or an alternate location; (2) an additional water ski dock or docks in Milner Reservoir near Milner Dam; (3) further
development of public facilities at the BLM Wildlife Habitat Management area; or (4) other better suited public facilities
selected as a result of the consultation process.

Since the construction of the project would provide an opportunity to enhance recreation near Milner Dam, some addi-
tional facilities should be provided to allow access for whitewater boaters ard fishermen. Other facilities mentioned
above, however, may not be needed at this time.

Article 419 requires CC to file for Commission approval a recreation plan prepared in consultation with the IDPR, BLM,
NPS, and 1WA, that includes, but is not limited to: (1) provisions for a kayaker put-in area at the bridge beiow Milner
Dam and a take-out area below the powerhouse with parking facilities; (2} tailwater fishing facilities; (3) design draw-
ings of the proposed facilities; (4) a construction schedule for the facilities; (5) a plan for monitoring recreational use in
the project area to determine if additional recreational facilities will be needed in the future; and (6) documentation of
agency consultation. Article 419 also requires that CC, in designing these facilities, consider providing the whitewater
take-out area below the final Class V rapid below the powerhouse area and away from tailwater fishing facilities. This
would avoid boater interference with fishermen and allow boaters to run an additional Class V rapid.

M. Visual Resource Mitigation

Milner Dam and its associated proposed facilities are visible to visitors to the dam site interpretive area as well as from
water users on the river and reservoir. The proposed dam and canal modifications would blend with the existing land- scape.

The power generating facilities would be located in an area out of view of Milner Dam and in a visually natural setting
within the canyon. The naturalness of the canyon walls is a great asset that should be maintained throughout the installa-
tion and operation of the proposed project. The proposed access road to the powerhouse site would cross steep canyoen
side slopes and its construction would entail earth and rock cuts and fills that would create a linear element in the natural
appearing landscape. The proposed penstock would cross over the canyon rim and drop nearly vertical to the powerhouse
at the river's edge. This large pipe, with its smooth surfaces, would reflect light and contrast in color, texture, and line,
with the existing natural appearing landscape. The proposed powerhouse, substation, transmission line, gantry crane, and
taitrace would also contrast with the natural appearing landscape because of their geometric forms. In particular, the
transmission line from the powerhouse to the forebay would create a linear element contrasting with the canyon walls.

#*16 CC should study the feasibility of placing the transmission line either underground or in a conduit attached to the
penstock from the powerhouse to the forebay area. Therefore, to ensure that the proposed facilities are designed to min-
imize visual impacts, Article 420 requires CC to submit final construction plans and specificatiens prior to the com-
mencement of any project-refated land-disturbing activities.

N. Culrural Resources

Three historic sites listed or considered eligible for inclusion in the National Register of Historic Places are located with-
in or near the impact areas of the project. The listed site is Milner Dam. The eligible sites are the South Side Main Canal
and Milner Townsite. Six archeological sites have also been identified in the project vicinity. Based on a review of the
archeological report for the project, and a site visit to the project area, the 1daho State Historic Preservation Officer
(SHPO) has stated that the sites either are not eligible for inclusion in the National Register or lie outside the area of po-
tential impacts.F¥*%) Project construction and rehabilitation of the Dam would require modifications to the dam and the
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canal. No construction or rehabilitation work would oceur in the area of the Townsite.

CC has filed a cultura) resources management pian, prepared in cooperation with the SHPO, to mitigate the project's ef-
fects on the dam and the canal and to ensure that the townsite would not be affected by construction or rehabilitation
work. The plan proposes to document in photographs, drawings, and in a report, according to the standards of the Histor-
ic American Engineering Record (HAER), the portions of the dam and the canal that would be altered by the project. The
plan pro poses to fence portions of the townsite and to *62315 prohibit construction activities in the vicinity of the
townsite to ensure that no impacts to this site would occur.™™*!

The SHPO reviewed the plan and stated the following: (1) the plan minimizes impacts to the dam and the canal and en-
sures that the townsite would not be impacted; (2) rehabilitation work would not affect the original historical fabric of the
dam: (3) this work would not significantly affect the appearance of the dam; and (4) the plan satisfies the historic preser-
vation requirements for consultation with the Advisory Council on Historic Preservation, as required by the National His-
toric Preservation Act.IFN33

The U.S. Department of the Interior (Interior) also reviewed the cultural resources management plan and the cultural re-
sources documentation contained in the application for license, and generally concurs with the plan and the findings of
the SHPO. Interior recommends certain revisions to the plan and the cultural resources documentation to ensure that the
plan is implemented in a satisfactory manner and that the documentation is complete. Specifically, Interior recommends
these actions: (1) completing documentation of the dam, canal, and townsite in accordance with National Register eligib-
ility criteria before determining the specific HAER documeniation or avoidance procedures that should be implemented,
{0 ensure that documentation and procedures are directed at the significant historical attributes of these sites; {2) sur-
veving the townsite o precisely determine the boundaries of the site, to ensure that the site is not impacted, (3) avoiding
the use of fencing at the townsite 50 as not to draw the attention of artifact collectors or vandals; and (4) providing fur-
ther documentation on one archeological site (10-TF-641) 1o clearly establish that the site is not efigible for inclusion in
the National Register. /¥

**37 To ensure that the dam, canal. and townsite are documented and protected in an adequate manner and that the cul-
tural resources documentation of site 10-TF-461 is complete, CC should consult with the SHPO, and also the HAER in
the case of the dam and canal, to determine the specific procedures that should be implemented, and should implement
the plan with Interfor's recommended revisions before beginning land-disturbing or land-clearing activities that would
impact these sites. The documentation should be filed in a report or in separate reports, if the documentation or avoid-
ance procedures are undertaken at different times, and filed with the Commission for approval. The reports must contain
a letter from the SHPO accepting the documentation and procedures for avoiding impacts. In the case of the dam and the
canal, letters from the HAER accepting the documentation must also be included. No rehabilitation work or other con-
struction work at the dam or canal or within the vicinity of the townsite and the archeological site may commence until
CC are notified by the Commission that the filing has been approved. Article 421 requires implementation of the revised
plan.

The project has the potential to impact archeological and historic sites not previously identified at the project. Buried
sites may be encountered during construction. Also, project facilities may be relocated or added to the project at some fu-
ture date in areas not previously inventoried for sites. Any such archeological or historic sites should be afforded protec-
tion in accordance with the National Historic Preservation Act. Article 422 requires the implementation of cultural re-
sources protection measures to avoid or minimize impacts to any such sites that may be impacted by the project. Article
421 requires CC to finalize and implement its cultural resources management plan in a manner acceptable to the Advis-
ory Council on Historic Preservation.

O. Cumulative Impacts
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Cumulative impacts of the four proposed projects, including the Milner Project No. 2899, will be fully assessed in the
Supplement and FEIS to take into consideration any changes that occur between the DEIS and the FEIS in configuration,
operation, and mitigative measures associated with the other three projects. Standard Articles 15 and 17 of the
license[FN37] reserve sufficient authority for the Commission to order reasonable modifications of the project structures
and operations to take into account recommendations made in accordance with the NEPA process.

IV. Recommendations of Federa) and State Fish and Wildlife Agencies

Section 10(j) of the FPA, as amended by the Electric Consumers Protection Act of 1986 (ECPA), Pub. L. No. 99-4G5, re-
quires the Commission*62316 to include license conditions, based on recommendations of federal and state fish and
wildlife agencies, for the protection, mitigation, and enhancement of fish and wildlife. The concerns raised by the federal
and state fish and wildlife agencies have been fully addressed in the DEIS, and the conditions contained in this license
are consistent with the recommendations made by those agencies.

V. Comprehensive Plans

*%1§ Section 10(a)(2)(A) of the FPA, as amended by ECPA, requires the Comimission to consider the extent to which a
project is consistent with federal or state comprehensive plans (where they exist) for improving, developing, or con
serving a waterway or waterways affected by the project. The Commission's interpretation of “comprehensive plan™ un-
der Section 10{a)(2)(A)™# was revised on rehearing by order issued April 27, 1988.I"%t On rehearing, the Com-
mission instructed the Director, Office of Hydropower Licensing, to request the state and federal agencies to file plans
they believe meet the revised guidelines.

The Commission reviewed five plans that address various aspects of waterway management in relation to the proposed
project.F¥ With one exception, the proposed project, as conditioned herein, is consistent with those plans.

The Idaho State Water Plan (ISWP) is a Section 10(a)(2)(A) comprehensive plan. In its September 25, 1985 motion to in-
tervene in this proceeding, IDWR indicated that the ISWP specifies that the use of water by hydroelectric projects must
be subordinated to future upstream depletionary uses and requested that such a provision be included in any license is-
sued for Project No. 2899. JDWR did not, however, provide any information regarding the timing and extent of those fu-
ture depletionary uses or how such uses would affect the operation of Project No. 2899,

As we explained in Horseshoe Bend Hydroeleciric Comparny, ™ in determining whether, and under what conditions,

a license should issue, we are required by the comprehensive planning provision of Section 10(a)(1) of the FPA, 16
U.S.C. §803(a)(1), to consider and balance ail aspects of the public interest, including the need to protect environmental
and irmigation interests and the need for the power to be produced by the project. In so doing, we prescribe conditions that
we believe will provide the appropriate level of energy generation and protection for the environment and irrigation and
will not issue a license if the conditions we deem necessary to protect environmental and other resources would render a
project financially infeasible.

Inclusion in the license of the unsupported open-ended water subordination clause requested by IDWR would in essence
vest in IDWR, rather than the Commission, ultimate control over the operation and continued viability of the project. In
other words, the subordination clause, which would reserve to IDWR the right to permit unlimited diversion upstream of
the project, could nuilify the balance struck by us under the comprehensive planning provisions of Section 10(a){1) of the
FPA in issuing the license. Consequently, inclusion of the open-ended water subordination clause in the license as re-
quested by IDWR would interfere with the exercise of our comprehensive planning responsibilities under Section
10(2)(1) of the FPA and thus would be inconsistent with the scheme of regulation established by the FPA, which vests in
the Commission the exclusive authority to deiermine whether, and under what conditions, a license should issue.IFr4
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*%19 In light of the above, we will not add the requested open-ended subordination clause to the license for Project No.
2899, However, as we explained in Horseshoe Bend, should IDWR in the future determine that it would be desirable for
CC to reduce their use of water for generation to accommodate a specific future upstream water use, IDWR can petition
the Commission to have us exercise our reserved authority under Standard Article 12 of the Jicense to require such a re-
duction. We will provide CC with notice of the request and an opportunity to respond and will act on the request after
considering all supporting documents and information submitted by IDWR and CC.

The proposed project is otherwise consistent with the ISWP. The ISWP provides for a zero minimum flow below Milner
Dam. The license as conditioned herein is consistent with the zero minimum flow provision of the ISWP, since the Ii-
cense would not require that minimum¥62317 flows be provided below Milner Dam. Instead, it requires CC to provide
any additional water needed to meet the environmentally desirable target flows by leasing water that Is in excess of irig-
ation requirements from the Water Bank, but only if available, and in accordance with the rules of the Water Bank opera-
tion.

The Columbia River Basin Fish and Wildlife Program (Program). developed by the Northwest Power Planning Council
(Council) to protect, mitigate, and enhance fish and wildlife resources associated with the development and operation of
hydroelectric projects within the Columbia River Basin is a Section 10(a)(2){A} comprehensive plan.™# Responsible
federal agencies are required to provide equitable treatment for fish and wildlife resources, consistent with the other pur-
poses for which hydropower is developed and to take into account to the fullest extent practicable the Program.

The Program directs agencies to consult with federal and state fish and wildlife agencies, appropriate Indian Tribes, and
the Council during the study, design, construction, and operation of any hydroelectric development in the Basin. At the
time the application for Project No. 2988 was filed, the Comimission's regulations required applicants to imtiate prefiling
consultation with the appropriate federal and state fish and wildlife agencies and the Tribes and provided these groups
with pastfiling opportunities to review and to comment on the application. This consultation process has occurred.

The Program states that authorization of new hydroelectric projects should include conditions of development that would
mitigate the impacts of the project on fish and wildlife resources. The relevant federal and state fish and wildlife agencies
have reviewed and commented on the application. In addition, this license provides for mitigative measures to protect
and enhance fish and wildlife resources and is therefore consistent with Section 1200 of the Program. Further, Article
423 of this Ticense reserves to the Commission the authority to require future alterations in project structures and opera-
tion in order to take into account io the fuilest extent practicable the applicable provisions of the Program.

VI. Project Economics and Need for Power

%70 Commission studies show that the proposed project, operating under its proposed mitigation requirements, would
produce approximately 144,300 MWh of energy annually at a leveiized cost of about 61.5 mills/kWh. When compared 10
the levelized cost of alternative energy in the region of about 85 mills/kWh, the levelized net annual benefits of the
project power would be approximately $3.4 million. CC's levelized revenues under the terms of their power sales con-
tract are expected to be about $452,000 annually, which would be a significant contribution to their projected financing
obligation for the Milner Dam rehabilitation.

The project is financially feasible, because CC have executed a contract for the sale of the project power which obligates
the power purchaser to pay the total costs plus two mills/k Wh for the project generation, to be escalated by 20 percent
every five years.

As discussed in the attached S&DA, a need for power could exist in the region any time from the early 1990s to late
1990s, and that the Milner Project could be useful in meeting a small part of that need for power.
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V11 Summary of Findings

The design of this project is consistent with the engineering standards governing dam safety, The project will be safe if
constructed, operated, and maintained in accordance with the requirements of this license. Analysis of related issues is
provided in the S& DA attached to this order.

As discussed previously and in the attached S&DA, the 200 cfs target flow required by Article 407 would: (1) not jeop-
ardize the feasibility of the project development; (2) provide flows below Milner Dam without sacrificing irrigation wa-
ter requirements; and (3) reduce CC's annual power revenues, which will be used to help offset the cost of the Milner
Dam rehabilitation, by only $13,300 (less than four percent). Thus, the requirement to lease water in excess of irrigation
requirements to meet mitigation flow requirements 15 reasonable, because water is projected to be available for purchase
from the Water Bank at a reasonable price that would not eliminate the economic benefits of the project or jeopardize
CC's ability to secure financing for the project. Additionally, the target flow may be necessary for the maintenance of a
marginal cold-water fishery in the river reach below Milner Dam.

Based on our independent anatysis, we conclude that the Milner Project No. 2899 as conditioned herein would not con-
flict with any planned or authorized development and would be best adapted to comprehensive development of the water-
way for the beneficial public uses *62318 specified in Sections 4(e) and 10(a)(1) of the FPA.

The Conmmission orders:

(A) This license is issued to the Twin Falls Canal Company and the North Side Canal Company, Ltd. (licensees), for a
period of 50 years, effective the first day of the month in which this order is issued, to construct, operate, and maintain
the Milner Hydroelectric Project No. 2899. This license is subject to the terms and conditions of the FPA, which is incor-

porated by reference as part of this license, and subject to the regulations the Commission issues under the provisions of
the FPA.

#7371 {B) The project consists of:

(1) All lands, to the extent of the licensees' interests in those lands, enclosed by the project boundary shown by Exhibit G:
Exhibit G - FERC Na. - Showing

General Map - 2899-1 - 13

Project Boundary Map - 2899-2 - 14

Project Boundary Map - 2899-3 - 15

Project Boundary Map - 2899-4 - 16

Proiect Boundary Map - 2899-5 - 17

(2) Project works consisting of: (a) the existing Milner Dam, constructed with a trapezoidal-shaped rockfill section at el-

evation 4,138 feet, the north embankment with a crest length of 480 feet, the middie embankment with a crest length of
404 feet, and the south embankinent with a crest length of 462 feet, proposed 15-foot-wide rockfill berms on the down-

stream slope of the dam, eleven 12-foot-high, 30-foot-wide radial gates proposed for the southern island, and an ungated
emergency spillway on the northern island; (b} the existing 1,100-acre reservoir with a gross storage capacity of 26,000
acre-feet at an elevation of 4,130.05 feet; (c) a canal control structure, consisting of six manually-operated gates,
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12-feet-wide by 15-feet-high, and one hydraulically operated bascule gate, 24-feet-long by 11-feet-high; (d) new stoplog
slots, replacing the existing head works; (e) a 6,500-foot-long, earth and riprap-lined excavated rock canal, modified 10
increase the canal capacity from 3,200 cfs to 7,000 cfs; (f) an existing bridge on the Twin Fails Main Canal, raised to an
elevation of 4,137.5 feet and lengthened by 60 feet; (g) a new concrete wasteway, providing a water passageway through
the right canal embankment of the Twin Falls Main Canal, having a 39-foot-long, 10.5-foot-high, hydraulically operated
bascule gate; (h) a forebay, having a maxi mum capacity of 4,000 cfs; (i) an intake structure at the end of the forebay,
consisting of steel trashracks and a 14-foot-wide, 17-foot- high, cable-operated, fixed-wheel gate; (j) a 17-foot-diameter,
385-foot-long steel penstock; (k) an 89-foot-long, 56-foot-wide, 83-foot-deep, semi-outdoor, reinforced concrete power-
house, containing a single generating unit with a rated capacity of 43.65 megawatts, operating under a head of 151.6 feet;
(I} a 170-foot-long tailrace; (m) a 2,300-foot-long access road; {n) a 1.4-mile-long, 138-kilovolt transmission line, tying
into the existing Milner substation; (o) 600 feet of river bottom excavation; and (p) appurtenant facilities.

The project works generally described above are more specifically shown and described by those portions of Exhibits A
and F recommended for approval in the S&DA.

(3) All of the structures, fixtures, equipment, or facilities used to operate oF maintain the project and Jocated within the
project boundary, all portable property that may be employed in connection with the project and located within or outside
the project boundary, and all riparian or other rights that are necessary or appropriate in the operation or maintenance of
the project.

{C) The Exhibit G described above and those sections of Exhibits A and F recommended for approval in the S&DA are
approved and made part of the license.

#7272 (D) This license is subject to the Articles set forth in Form L-2 [54 FPC 1808] (October 1975), entitied “Terms and
Conditions of License for Unconstructed Major Project Affecting Lands of the United States,” except Article 20, and the
following additional Articles:

Article 201. The licensees shall pay the United States the following annual charges, effective the first day of the month in
which this license is issued.

(a) For the purpose of reimbursing the United States for the cost of administration of Part 1 of the FPA, a reasonable
arnount, as determined in accordance with the provisions of the Commission's regulations in effect from time to time.
The authorized installed capacity for that purpose is 58,200 horsepower.

(b) For the purpose of recompensing the United States for the use, occupancy, and enjoyment of its lands, other than for
transmission line right-of-way, a reasonable amount, as determined in accordance with the provisions of the Commis-
sion's regulations in effect from time to time.

(c) For the purpose of recompensing the United States for the use, occupancy, and enjoyment of its Jands for transmission
line right-of-way, a reasonable amount, as deter mined in accordance with the provisions of the Commissjon's regulations
in effect from time to time.

62319 Article 202. Pursuant to Section 10(d) of the FPA, after the first 20 years of operation of the project under li-
cense, a specified reasonable rate of return upon the net investment in the project shall be used for determining surplus
earnings of the project for the establishment and maintenance of amortization reserves. One-half of the project surplus
earnings, if any, accumulated afier the first 20 years of operations under the license, in excess of the specified rate of re-
turn per annum on the net investment, shall be set aside in a project amortization reserve account at the end of each fiscal
year. To the extent that there is a deficiency of project earnings below the specified rate of return per annum for any fisc-
al vear after the first 20 years of operation under the license, the amount of that deficiency shall be deducted from the
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amount of any surplus earnings subsequently accumulated, until absorbed. One-half of the remaining surplus eamnings, if
any, cumulatively computed, shall be set aside in the project amortization reserve account. The amounts established in
the project amortization reserve account shall be maintained until further order of the Commission.

The annual specified reasonable rate of return shall be the sum of the annual weighted costs of Jong-term debt, preferred
stock, and common equity, as defined below. The annual weighted cost for each component of the reasonable rate of re-
turn is the product of its capital ratio and cost rate. The annual capital ratio for each component of the rate of rerurn shall
be calculated based on an average of 13 monthly balances of amounts properly includable in the licensees' long-term debt
and proprietary capital accounts as listed in the Commission’s Uniform System of Accounts. The cost rates for long-term
debt and preferred stock shall be their respective weighted aver age costs for the year, and the cost of common equity
shall be the interest rate on 10-year government bonds (reported as the Treasury Department's 10-year constant maturity
series) computed on the monthly average for the year in question plus four percentage points (400 basis points).

#%93 Article 203. The licensees shall clear and keep clear to an adequate width all lands along open conduits and shall
dispose of all temporary structures, unused timber, brush, refuse, or other material unnecessary for the purposes of the
project which result from maintenance, operation, or alteration of the project works. In addition, all trees along the peri-
phery of project reservoirs that may die during operations of the project shall be removed. All clearing of lands and dis-
posal of unnecessary material shall be done with due diligence 1o the satisfaction of the authorized representative of the
Commission and in accordance with appropriate federal, state. and local statutes and regulations.

Article 307. The licensees shall begin construction of the project works within two years from the issuance date of the li-
cense and shall complete construction of the project within four years from the issuance date of the license.

Article 302. To ensure completion of construction of the dam safety modifications during the 1989 construction season,
the licensees shall file a plan and schedule for the design and construction of the dam safety modifications within 30 days
from the issuance date of the license. The plan shall include specific items for activities that are necessary before begin-
ning construction activities.

Article 303. Within 90 days after completion of construction, the licensees shall file for the Commission's approval, re-
vised Exhibits A, F, and G, to describe and show the project as- built, including all facilities determined by the Commis-
sion to be necessary and convenient for transmitling all of the project power to the interconnected system.

Article 304. Before the start of construction, the licensees shall review and approve the design of contractor-designed
cofferdams and deep excavations and shall ensure that construction of the cofferdams and deep excavations is consistent
with the approved design. At least 30 days before starting construction of the cofferdam, the licensees shall submit to the
Commission's Regional Director and to the Director, Division of Dam Safety and Inspections, one copy of the approved
cofferdam construction drawings and specifications and a copy of the letter(s) of approval.

Article 305. The licensees shall retain a board of two or more qualified, independent, engineering consultants to review
the design, specifications, and construction of the project for safety and adequacy. The names and qualifications of the
board members shall be submitted for approval to the Director, Division of Dam Safety and Inspections, with a copy to
the Commission's Regional Director. Among other things, the board shall assess the following: the geology of the project
site and surroundings, the design, specifications, and construction of the reinforcement berms, canal embankments, spill-
way, powerhouse, electrical and mechanical equipment, and emergency power supply; instrumentation; and construction
procedures and progress. Before each meeting, allowing sufficient time for review, the licensees shall furnish to the
board, with a copy to the Regional Director and two copies to the Director, Division of Dam Safety and Inspections, the
following: documentation showing details and analyses of design and *62320 construction features to be discussed; sig-
nificant events in design and construction that have occwred since the last board of consultants' meeting; drawings; gues-
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tions to be asked; a list of items for discussion; an agenda; and a statement showing the specific level of review to be per-
formed by the board, Within 30 days after each board of consultants meeting, the licensees shall submit to the Cominis-
sion copies of the board's report, including the board's recommendations and the licensee's plans for addressing the re-
commendations.

*%24 Article 306. At least 60 days before the start of construction of each major component of the project, such as the
dam rehabilitation, spill way reconstruction, all necessary transmission facilities, powerhouse, and water conveyance
structures, the ficensees shall submit for that component, one copy to the Commission's Regional Director and two copies
to the Director, Division of Dam Safety and Inspections, of the final design report, contract drawings and specifications.
The Director, Division of Dam Safety and Inspections, may require changes in the plans and specifications to assure a
safe and adequate project.

Article 307. The licensees shall develop procedures for the repair of the earthfill sections of Milner Dam in the event
there is excessive leakage. The licensees shall include procedures for the following items: inspection; reservoir draw-
down; cofferdam construction; earth embankment repair methods: and other pertinent items. The repair procedure shall
be reviewed and approved by the board of consultants required in Article 305. Within one year of issuance of the license,
the licensees shall submit one copy to the Commission's Regional Director and two copies to the Director, Division of
Dam Safety and Inspections, of a report detailing the procedures. The Director, Division of Dam Safety and Inspections,
may require changes in the procedures to assure a safe and adeguate project.

Article 308. Within one year of issuance of this license, the licensees shall submit a report evaluating the feasibility of
constructing a power plant at Milner Dam to utilize the power potential of the flows released to the bypass reach of the
river below the dam and therefore not usable by the propesed power plant to be located approximately 1.6 miles down-
stream. If the feasibility study shows that developing a power plant at the dam would be economically beneficial, the li-
censees shall submit a schedule and plans for developing a power plant at the dam in accordance with Article 301.

Article 401. The licensees shall acquire at the earliest possible date each year, by rental on an annual basis from the Up-
per Snake Water Sup ply Bank, stored water, to the extent that it is available in excess of irmigation demand, to be re-
Jeased as necessary to meet the target flows specified in Article 407. The licensees may, and are encouraged to, formulate
an agreement with any and all of the licensees for projects which, in the future, are licensed to be constructed and oper-
ated on the Snake River below American Falls Dam and which have similar requirements to meet recommended flows
from short-term water acquisition.

Article 402. The licensees, after consultation with the Soil Conservation Service, the Bureau of Land Management, and
the ldaho Department of Fish and Game, and at least 90 days before beginning any project-related land-clearing, Jand-
disturbing, or spoil-producing activities, except for activities specifically required for safety modifications to Milner
Da, shall prepare and file for Commission approval a plan to control erosion, slope stability, and to minimize the quant-
ity of sediment resulting from project construction and operation. The Commission reserves the authority to require
changes to the plan.

##25 The plan shall be based on actual-site geological, soil, and groundwater conditions and final project design, and
shall include the following;: (1) a description of the actual-site conditions; (2) cofferdams, perimeter control measures,
measures to divert unoff around disturbed land surfaces and to collect and filter runoff, provisions for energy dissipa-
tion, riprap, measures to stabilize rock cuts, and permanent drainage for access roads; (3) detailed descriptions, function-
al design drawings, and specific topographic locations of all control measures; (4) specific details of the revegetation
plan, including species composition, planting or seeding rates, fertilizer, and mulch; (5) provisions to dispose of spoil
materials above the high water mark and store fuels and chemicals used in construction away from the river and reser-
voir; (6) a specific implementation schedule and details of monitoring and maintenance programs for project construction
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and operation; and (7) a schedule for periodic review of the plan and for making any necessary revisions to the plan.

The licensees shali include in the filing documentation of consultation with the agencies, copies of agency comments or
recommendations on the plan, and specific descriptions of how all of the agency comments and recommendations are ac-
commodated by the plan. The licensees shall allow a reasonable time frame, in no case less than 30 days, for agencies to
comment and make recommendations prior to filing the plan.

No project-related land-disturbing, land- clearing, or spoil-producing activities shall *62321 begin until the licensees are
notified that the plan complies with the requirements of this article, except for activities specifically required for safety
modifications to Milner Dam. The licensees shal] submit with the plans and specifications required by Article 306 for
safety modifications to Milner dam, measures to minimize erosion, sedimentation, and control slope stability.

Article 403, The licensees, after consultation with the Environmental Protection Agency, the ldaho Department of Health
and Welfare, the U.S. Fish and Wildlife Service, and the Idaho Department of Fish and Game, and at least 90 days before
commencing any project related land-clearing, land-disturbing, or spoil- producing activities within the Snake River and
Milner reservoir, shall file for Commission approval, a monitoring plan to conduct tests for heavy metals and other toxic
substances in any sediments or other unconsolidated deposits in the Snake River and in Milner reservoir that would be re-
moved or otherwise disturbed by dredging, constructing, or operating project facilities and to safely remove and dispose
of any sediment and unconsolidated deposits containing heavy metals or toxic substances. The plan also should include
an implementation schedule for the monitoring and comments of the consulted agencies on the monitoring plan and im-
plementation schedule. The filing shall include documentation of agency consultation and any agency comments and re-
commendations on the plan. The Commission reserves the right to require changes to the plan. The licensees shall not
commence any land-clearing or land-disturbing activities within the Snake River and Milner reservoir until the Commis-
sion approves the plan.

*#26 Article 404. The licensees, after consultation with the Environmental Protection Agency, the ldaho Department of
Health and Welfare, the U.S. Fish and Wildlife Service, and the Idaho Department of Fish and Game, and at least 90 days
before beginning project operation, shall file for Commission approval, a water quality monitoring plan that would char-
acterize levels of dissolved oxygen (DO) and water temperature in the bypassed reach from immediately below Milner
dam to immediately above the powerhouse discharge during project operation. The plan shall describe in detail the meth-
ods and shall identify the time periods and locations for collecting water temperature and DO data, and shall include a
schedule for providing the data to the consulted agencies and to the Commission. Further, the plan shall include a provi-
sion to determine if water temperature and DO necessary for the survival of a trout fishery within the bypassed reach are
being maintained by the target flow required by Article 407. The filing shall include documentation of agency consulta-
tion and agency comments on the plan. The Commission reserves the right to require changes to the plan. The licensees
shall not begin project operation until the Commission approves the plan.

Article 405. The licensees, after consultation with the Idaho Department of Fish and Game, shall develop, implement,
and finance a warmwater fish stocking and habitat enhancement plan consistent with the ldaho Fisheries Management
Plan 1986-1990 for Milner reservoir. The plan shall include the species of warmwater fish, numbers and sizes to be
stocked, a description of specific enhancement structures, and a map showing the proposed locations of these structures
in the reservoir. The licensees shall file the plan with the Com mission for approval at least 90 days before beginning
commercial operation. The licensees shall give the Idaho Department of Fish and Game at least 30 days to comment on
the stocking and habitat enhancement program plan. The filing shall include documentation of agency consultation and
any agency comments and recommendations. The Commission reserves the right to require modifications to the plan.
The licensees shall not commence commercial operation until the Commission approves the pian.

Article 406. The licensees, after consultation with the Idaho Department of Fish and Game, shall develop a monitoring
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plan to determine if the habitat enhancement structures placed in Milner reservoir have remained in place and are func-
tioning as desired and to determine if additional warmwater fish need to be stocked in Milner reservoir, required by Art-
icle 405, to meet the Fisheries Management Plan goal. The licensees shall conduct the monitoring plan for at least five
years. The monitoring plan shall include a schedule for filing the resalts of the monitoring and the comments of the Idaho
Department of Fish and Game on the results and shall include recommendations for incorporating additional enhance-
ment measures or stocking additional warmwater fish if needed. The licensees shall file the plan with the Commission for
approval at least 90 days before beginning commercial operation. The filing shall include documentation of agency con-
sultation and any agency comments and recommendations. The Commission reserves the right to require modifications to
the plan. The licensees shall not commence commercial operation until the Commission approves the plan.

+%37 drticle 407. The licensees shall discharge from Milner Dam a target flow of 200 cubic feet per second as measured
at the Milner gage Jocated in the bypass reach. The target flow may be temporarily reduced if required by *62322 operat-
ing emergencies beyond the control of the licensees or for short periods upon mutual agreement between the licensees
and the 1daho Department of Fish and Game. Further, the target flow may be reduced if necessary during any periods
where sufficient water is not avail able through Jease from the Upper Snake Water Supply Bank in accordance with Art-
icle 401, or from water surplus to irrigation needs.

Article 408. The licensees, after consultation with the 1daho Department of Fish and Game, shall develop a plan to stock
trout in the 1.6-mile-long bypassed reach of the Snake River. The plan must include the following: (1) stocking loca-
tion(s); (2) the number, species, and size of trout to be stocked each year; (3) the estimated annual cost of implementing
the program; (4) a communication network to inform anglers of the stocking dates and locations; and (5) the comments
of the Idaho Department of Fish and Game on the program. The licensees shall file the plan with the Commission for ap-
proval at least 90 days prior to commencing commercial operation. The Commission reserves the right io require modi-
fications to the plan. The licensees shall not commence commercial operation until the Commission approves the plan.

Article 409. The licensees, after consultation with the ldaho Department of Fish and Game, shall file a study plan for
Commission approval, at least 90 days prior to commencing commercial operations, to determine if the put- and-grow
trout fishery in the bypassed reach, required by Article 408, is successful. The plan shall include provisions for filing an-
nual reports by December 31 of each year on the put-and-grow trout stocking program. The annual report shall include
information on the growth, movement, and survival of the trout planted in the bypassed reach, water temperature and DO
data collected pursuant to Article 404, and an evaluation of the effects of water temperature and DO on the stocking pro-
gram and the comments of the ldaho Department of Fish and Game on the results. The licensees shall give the Idaho De-
partment of Fish and Game at least 30 days to comment on the results of the stocking program prior to filing the annual
report. The licensees shall conduct the monitoring program for at least five years and file a final comprehensive report on
the success of the stocking program and any recommendations for changing the stocking program, including at a minim-
um stocking new locations or changing the stocking rate. The Commission reserves the right to require modifications to
the trout program based on the monitoring results. The licensees shall not begin commercial operation until the Commis-
sion approves the plan.

I the results of the annual monitoring or after the five-year study period show that changes to the stocking program are
needed, the licensees also shall file for Commission approval a schedule for implementing the changes to the program
along with the comments of the Idaho Department of Fish and Game on the recommended changes. The Commission re-
serves the right to require modifications to the recommendations for changing the stocking program.

«%98 Apticle 410. The licensees shall limit the maximum rate of change in river elevation (ramping rate) to one foot per
hour or less for the protection of aquatic resources and down stream recreationists. Further, the licensees, after consulta-
tion with the Idaho Department of Fish and Game and the 1daho Department of Parks and Recreation, shall conduct a
ramping rate study after the project is operational. The study shall determine if the one foot per hour rate of change in the

© 2007 Thomson/West. No Claim to Orig. U.5. Govt. Works.

http://webz.westlaw.com/print/pﬁntstream.aspx?prﬁ=HTMLE&destinati0n=atp&sv=Spiit... 9/27/2007



Page 28 of 49

45 FERC P 61423, 1988 WL 246992 (F.ER.C) Page 27

Snake River's elevation provides adequate protection for the aquatic resources in the bypassed reach during project star-
tup and to protect downstream recreationists when increasing and decreasing flows. The licensees shall file the results of
the study along with any recommendations for changing the ramping rate for Commission approval within one year after
the project is operational. Agency comments on the study and any proposed changes to the ramping rate shali be included
with the filing. The Commission reserves the right to require modifications to the proposed ramping, rate.

Article 411 The licensees shall design and construct the transmission line in accordance with guidelines set forth in
“Suggested Practices for Raptor Protection on Power Lines- the State of the Art in 1981,” by Raptor Research Founda-
tion, Inc. The licensees after consultation with the U.S. Fish and Wildlife Service, the 1daho Department of Fish and

Game, and the Bureau of Land Management in adopting these guidelines shall develop and implement a design that will
provide adequate separation of energized conductors, groundwires, and other metal hardware, adequate insulation, and

any other measures necessary to protect raptors from electrocution hazards. Within 90 days after completion of construc-
tion of the transmission line, the licensees shall file as-built drawings of the transmission line design with the Commis- sion.

Article 472. The licensees, after consultation with the U.S. Fish and Wildlife Service, the Idaho Department of Fish and
Game, the Bureau of Land Management, and the Soil Conservation Service, and at least 90 days prior to commencing
any land-disturbing, land- clearing, or spoil-producing activities not specifically*62323 required for safety modifications
to Milner Dam, shall file for Commission approval a plan to revegetate all disturbed areas with native plant species bene-
ficial to wildlife. The plan shall include at a minimum: (1) a description of the plant species to be used, an indication of
each species habitat value and food value, and planting densities; (2) planting methoeds; (3) fertilization and irrigation re-
quirements; (4) a monitoring program to evaluate the effectiveness of the plantings; (5) a description of procedures to be
followed if monitoring reveals that the revegetation is not successful; and (6) an implementation schedule that provides
for the revegetation as soon as practicable after completion at a particular site and the filing of periodic monitoring re-
ports. Agency comments shall be included on the filing, The Commission reserves the right to require changes to the
plan. The licensees shall not begin any land-clearing or land-disturbing activities not specifically required for safety
modifications to Milner Dam until the plan is approved by the Commission.

*%99 Apticle 473. The licensees, after consultation with the U.5. Fish and Wildlife Service, the 1daho Department of Fish
and Game, and the Bureau of Land Management, and at least 50 days before beginning any project-related land-clearing
or land-disturbing activities not specifically required for safety modifications to Milner Dam, shall file for Commission
approval a plan for constructing, maintaining, and monitoring osprey nesting platforms, Canada goose- nesting struc-
tures, and artificial burrows for burrowing owls (wildlife enhancement features) in the project area. The plan shall in-
clude at a minimum: (1) the final designs for the wildlife enhancement features; (2) the number and location of the wild-
life enhancement features; (3) a schedule for providing the wildiife enhancement features; (4) and a program for mainten-
ance and monitoring. Agency comments on the adequacy of the plan shall be inciuded in the filing. The Commission re-
serves the right to require changes to the plan. The licensees shall not commence any land-clearing or land-disturbing
activities not specifically required for safety modifications to Milner Dam, until the plan is approved by the Commission.

Article 414. The licensees, after consultation with the U.S. Fish and Wildlife Service, the Idaho Department of Fish and
Game, the Bureau of L.and Management, and the Environmental Protection Agency, and at Jeast 90 days before begin-
ning any project related land- disturbing or Jand-clearing activities not specifically required for safety modifications to
Milner Dam, shall file for Commission approval a plan for developing at least 23.5 acres of riparian wetland habitat to
mitigate for the loss of 6.8 acres of riparian wetlands and 26.6 acres of upland habitat. The plan shall include, but shall
not be limited to: (1) maps showing the location of all replacement habitat, site boundaries, size of each site, and physical
and habitat features; (2) a description of planting methods, fertilization and irrigation requirements, and a planting sched-
ule; (3) a description of the soil and substrate conditions at the replacement sites; (4) a monitoring program that includes
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goals and criteria for successful establishment of wetland vegetation, sampling procedures, and reporting requirements;
(5) procedures to implement if monitoring reveals that establishment of vegetation is not successful; (6) an implementa-
tion schedule that provides for habitat replacement as soon as practicable; and (7) a description of the program for the
long-term ownership, management, and maintenance of the replacement habitat. Agency comments shall be included in
the filing. The Commission reserves the right to require changes to the plan. The licensees shall not commence any land-
clearing or land-disturbing activities not specifically required for safety modifications 1o Milner Dam until the plan is ap-
proved by the Commission.

Article 415. The licensees, for a total period of eight days for eight daylight hours each day (64 daylight bours) between
April 1 and May 31, shall not operate the main powerhouse, to be located 1.6 miles downstream of Milner dam, when in-
flow to Milner Reservoir, less jrrigation withdrawals from Milner Reservoir, is 10,000 cubic feet per second (cfs) or
more. When projections of available flows indicate that the flows in April and May will not reach 10,000 cfs, the Ii-
censees shall shut down the main powerhouse for eight daylight hours per day for up to eight days, when inflow to Mil-
ner reservoir, less irrigation withdrawals from Milner reservoir is between 4,000 and 10,000 cfs. The licensees do not
have to shut down the project in the April-May period if the flows do not exceed 4,000 cfs in the period. The timing of
the 64-daylight-hour project shutdown to meet the above obligation may be modified by the Commission, based on the
results of the whitewater boating study required by article 418.

x%30 Article 416. The licensees, after consultation with the Bureau of Land Management, the National Park Service, the
ldaho Department of Parks and Recreation, and the Idaho White water Association, and 90 days before starting project
operation, shall file for Comumission approval, a plan to wam downstream recreationists of increases in flow downstream

of the dam for whitewater boating. The plan, at 2 minimum shall include provisions for a warning*62324 system (e.g.,
lights, alarms, warning signs) to alert downstream recreationists of increases in water level and streamflow. Documenta-
tion of agency consultation shall be included in the filing. The Commission reserves the right to require changes to the plan.

Article 417. The licensees, after consultation with the Bureau of Reclamation, Bureau of Land Management, the National
Park Service, the Idaho Department of Water Resources, the 1daho Department of Parks and Recreation, and the Idaho
Whitewater Association, and 90 days before starting project operation, shall file for Commission approval, a plan fora
communication network to inform whitewater boaters of available whitewater flows. The plan shall include documenta-
tion of agency consultation. The Commission reserves the right to require changes to the plan.

Article 418. The licensees, after consultation with the Bureau of Land Management, the National Park Service, the Bur-
ean of Reclamation, the Idaho Department of Parks and Recreation, the 1daho Department of Water Resources, and the
ldaho Whitewater Association, shall conduct a study to determine whether flows required by Article 415 could be modi-
fied to more closely match whitewater boater needs and reduce the effects of whitewater releases on project €COnomics.
Within six months from the issuance date of this license, the licensees shall file for Commission approval a plan for con-
ducting the whitewater boating study. The licensees shall conduct the study as approved by the Commission and, within
90 days before the start of project operation, the licensee shall file with the Commission, results of the study. Study res-
ults must include: (1) an analysis of the range of whitewater flows necessary to maintain the Class V whitewater experi-
ence preferred by boaters running the Milner reach; (2) the time of day and week when boaters put in and take out of the
Milner reach; (3) the average number of runs boaters make in a given day; (4) a proposed schedule for releasing flows for
whitewater boating that describes the range of flows to be provided, the duration of the flows, and time of day and week
these flows will be provided; (5) a discussion of recommendations provided by the consulted agencies and entities; and
(6) documentation of consultation with the above-named entities. The Commission reserves the right to require changes
to the plan. '

Article 419. The licensees, after consultation with the Bureau of Land Management, the National Park Service, the ldaho
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Department of Parks and Recreation, and the 1daho White water Association, and 90 days before starting any project-re-
lated land-clearing, land-disturbing, or spoil-producing activities (except rehabilitation of Milner Dam), shall file for
Commission approval a recreation plan that includes, but is not limited to: (1) provisions for a whitewater boater put-in
area at the bridge below Milner Dam and a take-out area below the project powerhouse with parking facilities; (2) provi-
sions for a tailwater fishing area below the powerhouse; (3) final design drawings showing the type and location of the
proposed facilities; (4) a construction schedule for proposed recreational facilities; (5) a plan for monitoring recreational
use in the project area to deter mine the need for additional recreational facilities in the future; and (6) documentation of
agency consultation. In the plan, the licensees shall also consider the feasibility of (1) providing the whitewater take-out
area below the final Class V rapid below the powerhouse area and (2) locating the take-out area in a location where it
does not interfere with tailwater fishing facilities. The Commission reserves the right to require changes to the plan.

#%31 Article 420. The licensees, at least 90 days before the start of any land-clearing, land-disturbing, or spoil-producing
activities for each segment of the project shall file for Commission approval, either separately or in combination, the fol-
Jowing plans to blend all project features and project related areas of Jand disturbance with the surrounding landscape:

1. detailed site-grading and revegetation design plans for each soil, gravel, or rock borrow site, and spoil disposal site;
2. a design for eliminating the visual impact of the transmission line from the powerhouse to the forebay area;

3. detailed design drawings which describe the planned vegetation clearing, the specific tower or pole Jocations and
design, and the specifications for the materials to be used in each transmission line facility;

4. designs, alignments, profiles, construction limits, planned vegetation clearing, proposed surfacing, and the construc-
tion specifications for al] access roads, parking lots, construction laydown areas, canals, and surface or buried penstock
routes, including the required rights- of-way; and

5. detailed design drawings which describe the planned architectural features, colors, sur face textures, site grading, and
landscape plantings for each structure.

The licensee shall include with the filing documentation of consultation with Bureau of Land Management (BLM} and
copies of BLM comments and recommendations. The Commission may require changes to the plans. No land- clearing,
land-disturbing, or spoil-producing activities shall begin until the licensees are *62325 notified that the above plans com-
ply with the requirements of this article.

Article 421. The licensees, after consultation with the Tdaho State Historic Preservation Officer (SHPQ), the Advisory
Council on Historic Preservation {Council), and the Historic American Engineering Record (HAER) of the Department
of the Interior, shall finalize and implement the cultural resources management plan as filed by letter dated February 11,
1986, and shall include the revisions recommended by the National Park Service by letter dated February 4, 1986. Within
one year from the date of this license, the licensees shall file for Commission approval a report containing the HAER
documentation of Milner Dam and the South Side Canal, the procedures for avoiding impacts to Milner Townsite, and
the documentation of archeological site 10-TF-461. The documentation and avoidance procedures at these sites may be
filed in separate reports as the items are completed. The reporis must contain letters from the SHPQ, the Council, and in
the case of the dam and the canal, also from the HAER, accepting the documentation. No rebabilitation work or land-
disturbing or land-clearing work may begin at the historic or archeological sites addressed in the report until the licensees
are notified that the filing or filings have been approved. The licensees shall make funds available in a reasonable amount
for implementation of the plan. If the licensees, the SHPO, the Council, and the HAER cannot agree on the amount of
money to be spent for implementation of the plan, the Commission reserves the right to require the licensees to conduct
the necessary work at the licensees' own expense.
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*232 Article 422. The licensees, before starting any land-clearing or Jand-disturbing activities within the project boundar-
jes, other than those specifically authorized in this license, shall consult with the Idaho State Historic Preservation Of-
ficer (SHPO), shall conduct a cultural resources survey of the area that will be impacted, and shall file for Commission
approval a cultural resources management plan, prepared by a qualified cultural resources specialist. If the licensees dis-
cover any previously unidentified archeological or historic sites during the course of construction or developing project
works or other facilities at the project, the licensees shall stop all land-clearing and land-disturbing activities in the vicin-
ity of the sites, shall consult with the SHPO, and shall file for Commission approval a new culrural resources manage-
ment plan, prepared by a qualified cultural resources specialtst.

Either management pian shall include the following: (1) a description of each discovered site, indicating whether it is lis-
ted or eligible to be listed on the National Register of Historic Places; (2) a description of the potential effect on each
discovered site; (3) proposed measures for avoiding or mitigating effects; (4) documentation of the nature and extent of
consultation; {5) a schedule for mitigating effects and conducting additional studies, and {6) a copy of a letter from the
SHPO accepting the plan. The Commission may require changes to the plan.

The licensees shall not begin land-clearing or land-disturbing activities, other than those specifically authorized in this li-
cense, or resume such activities in the vicinity of a site discovered during construction, until informed by the Commis-
sion that the requirements of this article have been fulfilled.

Article 423. The Commission, upon its own motion or upon the recommendation of federal or state fish and wildlife
agencies or affected Indian Tribes, reserves the authority to order alterations of project structures and operations to take
into account to the fullest extent practicable at each stage of the decision-making process the Columbia River Basin Fish
and Wildlife Program developed and amended in accordance with the Pacific Northwest Electric Power Planning and
Conservation Act.

Article 424. (a) In accordance with the provisions of this article, the licensees shall have the authority to grant permission
for certain types of use and occupancy of project fands and waters and to convey certain interests in project lands and
waters for certain types of use and occupancy, without prior Commission approval. The licensees may exercise the au-
thority only if the proposed use and occupancy is consistent with the purposes of protecting and enhancing the scenic, re-
creational, and other environmental values of the project. For those purposes, the licensees also shall have continuing re-
sponsibility to supervise and control the use and occupancies for which they grant permission and to monitor the use of
and to ensure compliance with the covenants of the instrumnent of conveyance for any interests that they convey under
this article. If a permitted use and occupancy violates ny condition of this article or any other condition imposed by the
licensees for the protection and enhancement of the project's scenic, recreational, or other environmental values or if a
covenant of a conveyance made under the authority of this article Is violated, the licensees shall take any lawful action
necessary to correct the violation. For a permitted use or occupancy, that action includes, if necessary, cancelling the per-
mission to use and occupy the project lands and waters and requiring the removal of any noncomplying structures and fa-
cilities.

%33 %2326 (b) The types of use and occupancy of project lands and water for which the licensees may grant permission
without prior Commission approval are these: (1) landscape plantings; (2) non-commercial piers, landings, boat docks, or
similar structures and facilities that can accommeodate no more than 10 watercraft at a time and where the facility is in-
tended to serve single-family dwellings; and {3) embankments, bulkheads, retaining walls, or similar structures for
erosion control to protect the existing shoreline. To the extent feasible and desirable to protect and enhance the project’s
scenic, recreational, and other environmental values, the licensees shall require multiple use and occupancy of facilities
for access to project lands or waters. The licensees also shall ensure to the satisfaction of the Commission's authorized
representative that the use and occupancies for which they grant permission are maintained in good repair and comply
with applicable state and local health and safety requirements. Before granting permission for construction of bulkheads
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or retaining walls, the licensees shall do the following: (1) inspect the site of the proposed construction, (2) consider
whether the planting of vegetation or the use of riprap would be adequate to control erosion at the site, and (3) determine
that the proposed construction is needed and would not change the basic contour of the reservoir shore line. To imple-
ment this paragraph (b), the licensees, among other things, may establish a program for issuing permits for the specified
rypes of use and occupancy of project lands and waters that may be subject to the payment of a reasonable fee to cover
the licensees' costs of administering the permit program. The Commission reserves the right to require the licensees to
file a description of their standards, guidelines, and procedures for implementing this paragraph (b} and to require modi-
fication of those standards, gnidelines, or procedures.

(c) The licensees may convey easements or rights-of-way across or leases of project lands for these purposes: (1) replace-
ment, expansion, realignment, or maintenance of bridges and roads for which all necessary state and federal approvals
have been obtained; (2) storm drains and water mains; (3) sewers that do not discharge into project waters; (4) minor ac-
cess roads; (35) telephone, gas, and electric utility distribution lines; (6) nonproject overhead electric transmission lines
that do not require erection of support structures within the project boundary; (7) submarine, overhead, or under ground
major telephone distribution cables or major electric distribution lines (69-kV or less); and (8) water intake or pumping
facilities that do not extract more than 1 million gallons per day from a project reservoir. No later than January 31 of
each year, the licensees shall file three copies of a report that briefly describes for each conveyance made under this para-
graph (c) during the prior calendar year the type of interest conveyed, the location of the lands subject to the conveyance,
and the nature of the use for which the interest was conveyed.

##34 (d) The licensees may convey fee title 1o, easements or rights-of-way across. or leases of project lands for the fol-
lowing: (1) construction of new bridges or roads for which all necessary state and federal approvals have been obtained;
(2) sewer or effiuent lines that discharge into project waters, for which all necessary federal and state water quality certi-
fication or permits have been obtained; (3) other pipelines that cross project lands or waters but do not discharge into
project waters; (4) nonproject overhead electric transmission lines requiring erection of support structures within the
project boundary for which all necessary federal and state approvals have been obtained; (5) private or public marinas
that can accommodate no more than 10 watercraft at a time and are located at feast one-half mile from any other private
or public marina; (6) recreational development consistent with an approved exhibit R or an approved report on recre-
ational resources of an exhibit E; and (7) other uses, if these conditions exist: (i) the amount of land conveyed for a par-
ticular use is 5 acres or less: (ii) all of the land conveyed is located at Jeast 75 feet, measured horizontally, from the edge
of the project reservoir at normal maximum surface elevation; and (iii) no more than 50 total acres of project lands for
each project development are conveyed under this clause (d)(7) in any calendar year. At least 45 days before conveying
any interest in project lands under this paragraph {(d), the licensees shall submit a Jetter to the Director, Office of Hydro-
power Licensing, stating the licensees' intent to convey the interest and briefly describing the type of interest and the loc-
ation of the lands to be conveyed (a marked exhibit G or K map may be used), the nature of the proposed use, the identity
of any federal or state agency official consulted, and any federal or state approvals required for the proposed use. Unless
the Director, within 45 days from the filing date, requires the licensee to file an application for prior approval, the Ii-
censees may convey the intended interest at the end of that period.

(e) The following additional conditions apply to any intended conveyance under paragraph (c) or (d) of this article:

(1) Before conveying the interest, the licensees shall consult with appropriate federal and state fish and wildlife or recre-
ational agencies and with the State Historic Preservation Officer.

62327 (2) Before conveying the interest, the licensees shall determine that the proposed use of the lands to be conveyed
is not inconsistent with any approved exhibit R or an approved report on recreational resources of an exhibit E or if the
project does not have an approved exhibit R or an approved report on recreational resources, that the lands to be con-
veyed do not have recreational value.
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(3) The instrument of conveyance shall include covenants running with the land adequate to ensure the following: (i) the
use of the lands conveyed shall not endanger health, create a nuisance, or otherwise be incompatibie with overall project
recreational use; and (ii) the grantee shall take all reasonable precautions to ensure that the construction, operation, and
maintenance of structures or facilities on the conveyed lands occur in a manner that protects the scenic, recreational, and
environmental values of the project.

+#35 (4) The Commission reserves the right to require the licensees to take reasonable remedial action to correct any vi-
olation of the terms and conditions of this article for the protection and enhancement of the project's scenic, recreational,
and other environmental values.

(f) The conveyance of an interest in project lands under this article does not in itself change the project boundaries. The
project boundaries may be changed to exclude Jand conveyed under this article onty upon approval of revised Exhibit G
or K drawings (project boundary maps) reflecting exclusion of that land. Lands conveyed under this article shall be ex-
cluded from the project only on a determination that the lands are not necessary for project purposes, such as operation
and maintenance, flowage, recreation, public access, protection of environmental resources, and shoreline control, in-
cluding the preservation of shoreline aesthetic values. Absent extraordinary circumstances, proposals to exclude lands
conveyed under this article from the project shall be consolidated for consideration when revised exhibit G or K draw-
ings are filed for approval for other purposes.

() The authority granted to the licensees under this article shall not apply to any part of the public lands and reservations
of the United States included within the project boundary.

(E) The licensees shall serve copies of any Commission filing required by this order on any entity specified in this order
to be consulted on matters related to that filing. Proof of service on these entities must accompany the filing with the
Commission.

(F) Within 60 days of the issuance of this order, the licensees shall submit the following information for each county in
which federal lands, utilized by the project, are included: (1) the number of nontransmission line acres of U.S. lands; and
(2) the number of transmission line right-of-way acres of U.S. lands.

(G) This order is final unless an application for rehearing is filed within 30 days from the date of its issuance, as
provided in Section 313 of the FPA. The filing of an application for rehearing does not operate as a stay of the effective

date of its issuance or of any other date specified in this order, except as specifically ordered by the Commission. The li-
censees' failure to file an application for rehearing shall constitute acceptance of this license.

Commissioner Moler concurred with a separate statement attached.

FN1. Draft Environmental Impact Statement for the Twin Falls (FERC No. 18), Milner (FERC No. 2899), Auger Falls
(FERC No. 4797), and Star Falls (FERC No. 5797) Hydroelectric Projects on the Mainstem Snake River, Idaho, Federal
Energy Regulatory Commission, Washington, D.C., November 1987.

FN2. Seehe attached Safety and Design Assessment (S&DA) for a more detailed description of the dam safety concemns
regarding this project.

FN3. SeeY40 C.F.R. §1506.1) (1988).
FN4. Letter from Martha O. Hesse, Chairman, Federal Energy Regulatory Commission, October 25, 1988.

FNS5. Letter from A. Alan Hill, Chairman, CEQ, October 27, 1988.
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FN6. Information regarding the Supplement was published in the Federal Register on October 15, 1988. See 53 Fed.
Reg. 42,997, Scoping meetings on the Supplement were held in Boise and Twin Falls, Idaho on November 2, 1988.

FN7. Seeection 4.1.1.1 of the DEIS.

ENB. 52 Fed. Reg. 5446 (February 23, 1987), FERC Statutes and Regulations § 30,730 (effective May 11, 1987); reh’y
denied, 52 Fed. Reg. 13,234 (April 22, 1987), 39 FERC {61,021 (Order No. 464-A), petitions for reconsideration dis-
missed, 41 FERC 161,206 (1987) (Order No. 464-B).

FNO. e generally Section 4.2.] of the DEIS.

FN10. This fishery resource is discussed in Part 11 C 4, infra.

FNI11. See Section 3.3.2.1.1 of the DEIS.

FN12. Idaho Department of Fish and Game, 1986, Fisheries Management Plan 1986-1990, Boise, 1daho, 274 pp.

FN13. See Section 3.3.2.1.2 of the DEIS.

FN14. See Section 4.2.2.1.2 of the DEIS.

FN15. See Section 4.2.2.1.1.3.1 of the DEIS.

FN16. Id

FN17. See Section 4.2.2.1.2 of the DEIS.

FN18. See Section 5.1.2 of the DEIS,

FN19. D. L. Tennant, 1976, Instream flow regimes for fish, wildlife, recreation, and related environmental resources,
Pages 359-373. In Orsborn, ). F., and C. H. Allman, (ed.), Proceedings of the Specialty Conference on Instream Flow
Needs, Volume 11, American Fisheries Society, Bethesda, Maryland.

FN20. T. Cochnauer, 1976, Stream Fiow Investigation, Project F-9-R-1, Job I, evaluation of applicability of water sur-
face profile predictive modeling in reference to stream resource maintenance flow (SRMF) determinations, Job 11, stream
resource maintenance flow determinations on the Snake River, Idaho Department of Fish and Game, Botse, 1daho, 44 pp.

FN21. The 200 cfs target flow is not a minimum flow, and CC does not have to release the flow unless water is available.

FN22. The ldaho Fisheries Management Plan defines a put-and-grow fishery as one where the fish are expected to sur-
vive and grow and contribute to the fishery for a extended period of time.

FN23. See Section 4.2.2.1.2 of the DEIS.
FN24. See Section 4.3.1.1 of the DEIS.
FN25. /d.

FN26. See generally Section 4.3 of the DEIS.

FN27. See Section 4.3.1.1 of the DEIS.
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FN28. Personal communication, Daje TurnipSeed, IDFG, Jerome, Idaho, November 28, 1988.
FN29. Twin Falls Canal Company and North Side Canal Company, Ltd., Response to DEIS, March 30, 1988.

FN30. Personal communication, Jeff Jarvis, Quidoor Recreation Planner, BLM, Boise, Idaho, December I, 1988; letter
from Todd Graeff, Director, 1daho Department of Parks and Recreation, Boise, ldaho, October 10, 1985.

FN31. Letter from Delmar D. Vail, State Director, BLM, Boise, Idaho, January 20, 1987; personal communication, Jeff
Jarvis, Outdoor Recreation Planner, BLM, Boise, Idaho, December 1, 1988,

FN32. See Section 4.5.1.2 of the DEIS.

FN33. Letters from Dr. Thomas Green, State Archeologist, 1daho State Historical Society, Boise, 1daho, May 17, 1984;
~and John A. Rosholt, Attorney for Twin Falls Canal Company and North Side Canal Company, Ltd., Nelson, Rosholt,
Robertson, Tolman & Tucker, Twin Falls, 1daho, February 11. 1986.

FN34. Letter from John A. Rosholt, Attorney for Twin Falls Canal Company and North Side Canal Company, Ltd., Nel-
son, Rosholt, Robertson, Tolman & Tucker, Twin Falls, Idaho, February 11, 1986.

EN35. Letter from Dr, Merle W. Wells, State Historic Preservation Officer, 1daho State Historical Society, Boise, 1daho,
February 4, 1986.

FN36. Letters from Bruce Blanchard, Director, Environmental Review, Department of the Interior, Washington, D.C.,
December 17, 1985; and Helene Dunbar, Acting Chief, Interagency Archeological Services, Nationa) Park Service, San
Francisco, California, February 4, 1986.

FN37. See Ordering Paragraph (D) hereof.

FN38. Order No. 481, 52 Fed. Reg. 39,905 (October 26, 1987), FERC Siatutes and Regulations 130,773 (1987).

FN39. Order No. 481-A, [FERC Statutes and Regulations 630,811] (April 27, 1988).

FN40. Idaho Statewide Comprehensive Outdoor Recreation Plan, 1983, IDPR; ldaho State Water Plan, 1986, IDWR,;
Idaho Fisheries Management Plan, 1986, IDFG; and Northwest Conservation and Electric Power Plan, 1986; and

Columbia River Basin Fish and Wildlife Program, 1987.

FN41. 42 FERC 161,072 (1988), appeal pending sub non. Idaho Power Company v. FERC, No. 88-1078 (D.C. Cir. filed
Feb. 3, 1988).

FN42. See First lowa Hydro-Electric Coop. v. FPC, 328 U.S. 152 (] 946).
FN43. See [FERC Statutes and Regulations 130,811] (1988).
Safety and Design Assessment
Milner Hydroelectric Project
FERC Project No. 2899-001, 1D

Project Design
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Milner Dam is located at a site on the Snake River where the river divides into three channels, separated by two islands.
Before the dam was built, the north channe) carried the main flow of the river, the south channel carried water only dur-
ing extreme flood events, and the middle channel was dry, except during periods of high water. Milner reservoir provides
water to three canals, the Twin Falls, North Side Main, and Milner Gooding Canals, and to three pumping stations, Mil-
ner Low Lift, A and B Irrigation, and North Side Pumping Company. Cumulatively, the canals and the pumping plants
serve approximately 500,000 acres.

#%36 Construction of Milner Dam started in 1903 and was completed in 1905. The dam has three embankments (north,
middle, and south); each embankment is constructed with a trapezoidal shaped rockfill section with a vertical wood
cutoff wall in the center of each embankment. The rockfill sections consist primarily of angular boulder and cobble-size
blocks of olivine basalt rock. The cutoff walls were damaged during construction, and when the builder first tried to fill
the reservoir, the dam leaked; on the upstream side of the embankments, non plastic sandy silt was sluiced into the rock-
fill to stop the leakage. Each embankment was built with a horizontal-to-vertical downstream slope of 1.5to 1 (1.5:1) and
an upstream slope of 4:1. The north embankment has a crest length of 280 feet and a crest elevation of 4,138 feet;IF™!!

the middle embankment has a crest length of 404 feet and a crest elevation of 4,138 feet: and *62328 the south embank-
ment has a crest length of 462 feet and a crest elevation of 4,138 {feet.

Presently, flows are released from the dam by a gated spillway located on the southern island. The spillway is a concrete
structure, 487 feet long, with a crest elevation of 4,122.5 feet and with 99 wood slide gates, each 4 feet wide by 12 feet
high, which are individually lifted by a hydraulic mechanism. An ungated emergency spillway with a concrete-core
cutoff wall is located on the nosth island; the emergency spillway is 290 feet long and has a crest elevation of 4,134 feet.
The dam has no operable low-level outlet or reservoir drain.

Flows from Milner Lake to Twin Falls Main Canal are controlled by a concrete structure with seven manually operated
radial gates. The headworks is located on the south abutment.

The applicants propose to construct rockfill berms on the downstream slopes of the three existing dam embankments.
The top of each berm would be 15 feet wide and 10 feet below the crest of the existing embankments, and the down-
stream slope of each berm would be 3.75:1.

The applicants would replace the existing gated spillway with a new spillway that would have 11 radial gates, each 12
feet high and 30 feet wide. One gate would have a hinged gate flap at its crest to provide for passing floating debris. The
crest elevation would remain at 4122.5 feet. The spillway outlet channel, which would be lined with concrete to prevent
erosion, would have a capacity of 58,000 cubic feet per second (cfs) at a reservoir elevation of 4,133.5 feet.

The Twin Falls Main Canal has a maximum design hydraulic capacity of 3,200 cfs. The applicants propose to do the fol-
lowing;: increase the canal capacity; modify the headworks; build a wasteway; and build a new contro] structure. The ap-
plicants would increase the canal's capacity to 7,000 cfs, raise the right embankment of the canal near Milner Dam to el-
evation 4,137.5 feet to provide four feet of freeboard and widen the crest to 20 feet. The applicants would modify the ex-
isting canal headworks structure to install stoplogs for dewatering the canal and forebay area when needed. The applic-
ants would build a wasteway for sluicing ice from the canal and for removing flows in the canal if there is a power plant
load rejection. The concrete wasteway would control flows with one hydraulically operated bascule gate designed 1o pass
the maximum powerhouse flow of 4,000 cfs and would return flows to the Snake River. To control irrigation releases to
the canal, the applicants would build a new control structure, approximately 1,600 feet downstream from the wasteway.
The concrete structure would have six manually operated radial gates, each 12-foot-wide by 15-foot-high and one hy-
draulically operated bascule gate, 24-feet-long by 11-feet-high.

«%37 The applicants would build a forebay to convey flows from the canal to the project intake and a concrete intake
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structure to convey flows to the pensiock. A cable-operated, fixed-wheel gate, 14-foot-wide by 17-foot-high, would per-
mit closing the penstock for emergency shut down or maintenance of the penstock and turbine. The penstock would be a
17-foor-diameter steel pipe, approximately 385 feet long.

The powerhouse would be a semi-outdoor, reinforced-concrete structure, approximately 89-feet-long by 56-feet-wide,
housing one generating unit, rated at 43.65 megawatts (MW). The powerhouse would be located near the bottom of the
Snake River Canyon. The generator would be connected to a Kaplan wrbine, rated at 59,650 horsepower under a net
head of 151.6 feet and a discharge of 4,000 cfs. Flows from the powerhouse would be returned to the Snake River
through a 170-foot-long tailrace channel. The tailrace would have a 46-foot-wide base with side slopes of 0.25:1.

Praoject Safety

The hazard potential of a dam is the potential for loss of human life or property damage that would result from failure of
ithe dam.

Starting at Milner Dam, the Snake River flows into the Snake River Gorge, a narrow, practically inaccessible, steep-
walled canyon. Development downstream of Milner Dam includes four hydroelectric projects, two golf courses and a
sewage treatment plant. The four hydroelectric projects do not have full time operators, and the sewage treatment plant is
focated 25 miles downstream of the dam. The poor access and ruggedness of the canyon fimit recreational use of the
$nake River below Milner Dam. Failure of the project, therefore, would result in minimal downstream impacts.

Milner Dam was inspected by the Portland Regional Office on October 13, 1988. The inspector determined that even
though it poses only a minimal threat to downstream life and property, failure of Milner Dam would have the potential to
cause catastrophic damage 1o the economy of the area, “the Magic Valley of Idaho.” Approximately 500,000 acres of
farm land is dependent upon irrigation water diverted at Milner Dam, and the economy of the Magic Vailey depends on
the agricultural production of the 500,000 acres of farmland.

Because the Regional Office rates Milner Dam as having a significant hazard potential, the dam should be modified to
make it safe against failure under earthquake loading and *62329 under one-half probable maximum flood (PMF) load-
ing (58,000 cfs) conditions.

Each of the three dam embankments, discussed earlier, consists of a large, trapezoidal rockfill section with a zone of hy-
draulic-fill earth material, placed directly against the upstream face, as the water barrier. Each embankment has a vertical
wooden core in the center of the rockfil) section. The wooden cores were damaged during construction and are assumed
{0 be an ineffective barrier to seepage. Because there is no filter between the rockfill and the upstream earthen barrier,
the upstream hydrautic-fill material, when disturbed, can be washed into and through the rockfill (piping leak or piping
failure). Engineering studies performed by the consultant for the applicant show that the upstream hydraulic-fill material
is comprised of very loose to loose nonplastic sandy silts and silty sands that are susceptibie to liquefaction (complete
loss of strength) under seismic loading conditions. The stumping of the upstream fill could open a path for water from
the reservoir to pass through the earthen barrier and to enter the rockfill in the embankments. Analysis, by the applicants’
consultant, of flows through the rockfill sections of the embankments, shows that a large leak could release enough water
to destablize the downstream slopes of the rockfill zones. If this happens, progressive raveling of the down stream face
could breech an embankment.

##38 According to the applicants' records, since 1905, Milner Dam has experienced 10 piping leaks, the first occurring in
1905 with the initial filling of the reservoir and the last in March 1983, All of the piping leaks were repaired soon after

they occurred with litile disruption to irrigation service. To reduce the needed time to begin leak repairs, the applicants
currently stockpile earthen repair material on both banks of the river.
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To stabilize the slopes if an earthquake causes a piping failure, the applicants' consult ant proposes to construct a rockfill
berm on the downstream slope of each embankment. The berms would increase the downstream slope of the embank-
ment from 1.5:1 to 3.75:1; the major portion of the berms would consist of rock averaging 24 inches in size, while the
Jower portion would be faced with rock averaging 48 inches in size or larger. This repair approach would still require the
applicants to maintain stockpiles of material to repair any leaks which could develop in the earthfill section.

Since the license would authorize major modifications of a dam with a significant hazard potential, the staff recommends
the inclusion of special license Article 305 requiring the licensees to retain a board of consultants to review the design
and construction of the project for safety and adequacy.

Because the water diverted by Milner Dam is critical 1o the wellbeing of the Magic Valley, the staff recommends the in-
clusion of special license Article 307, requiring the licensees, in consultation with the board of consultants, to develop a
detailed manual of procedures for repairing Milner Dam if there is excessive leak age.

Based on an inspection of the project and on discussions with the applicants, the staff finds the project to be satisfactorily
maintained. The staff found minor seepage areas on the north, middie, and south embankments. These areas will continue
10 be monitored in the future. The staff had trouble inspecting the toe of the dam because it is covered with vegetation.
The Director of the Portland Regional Office will direct the licensees, if a license is issued, to remove the vegetation that
interferes with the Commissien's dam safety inspection programs.

To improve winter operations, the applicants propose to replace the existing spillway. The 99 wooden gates of the spill-
way now have to be raised individually. The process is slow, because the applicants have only two hoisting mechanisms.
The 11 new gates would greatly improve operation and would reduce the time needed to adjust the spillage under flood
conditions. The new spillway would be designed to pass an inflow design flood (IDF) of 58,000 cfs; the IDF represents a
spillway capacity of one- half of the PMF. An IDF that is less than the full PMF is acceptable because the failure of Mil-

ner Dam would not threaters downstream life.

The proposed project would be safe and adequate if constructed and/or rehabilitated according to sound engineering
practice, and the requirements of a license.

Primary Transmission Facilities

#%30 The primary transmission line segment would include the 1.4-mile-Jong 138-kiloveli (kV) transmission line con-
necting the project generator to the interconnected transmission system at the Milner substation 138-kV bus and its sup-
port facilities.

Water Resource Planning

As stated earlier, the applicants propose to use the existing Twin Falls main irrigation canal to convey water left over

from irrigation requirements to the proposed power facilities, 1.6 miles downstream of the existing Milner Dam. Any

flows used for generation in the proposed powerhouse thus would bypass the 1.6 miles of river channel below Milner Dam.
The proposed powerhouse would have the capacity to use flows of from 900 to 4,000 cfs. *62330 Typically, the flows

that pass Milner Dam in the summer are low, not generally exceeding 500 cfs, and the proposed powerhouse would not

be expected to operate from about mid- June through mid-September.

The staff, on page 5-3 of its Snake River Draft Environmentzl Impact Statement (DEIS) for the Twin Falls, Milner,
Auger Falls, and Star Falls projects, recommended that any license issued for the Milner Project require a minimum by-
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pass flow in the 1.6 mile reach below Milner Dam. The public, irrigators, the applicant, and the ldaho Department of Wa-
ter Resources (IDWR) apprised the staff that requiring the licensees to maintain minimum flows below Milner Dam
would be inconsistent with state requirements. All of the reservoir storage available above Milner Dam is committed and
the minimum flow specified by Idaho State Water Plan (Water Plan) for the river immediately below Milner Dam is zero
cfs. Because the applicants, the Northside and Twin Falls Canal Companies, are only service companies, which distribute
the irrigation water to their shareholders, who hold the water rights, requiring them to maintain a minimum flow below
Milner Dam other than zero would require that they release water that Idaho water law has appropriated to others.

After issuing the DEIS, the staff evaluated the feasibility of requiring any lcensees of the proposed Snake River projects
to rent or lease water on a short-term basis from upstream water righis holders in order to provide flows in the bypass
reaches of the projects. Such flows could reduce impacts of the projects and/or improve conditions by providing flows
that are greater than those that now exist. The staff uses the term Comprehensive Water Block (CWB) to refer to the
volume of water that a licensee would have to rent to supplement the available river flow in order to meet the recommen-
ded target flows.

The staff identified the Upper Snake Water Supply Bank (Water Bank) as a possible source for acquiring flows for envir-
onmental mitigation and enhancement purposes. The state established the Water Bank as a convenient means to allow
and account for the rental of water by those frrigators in need of additional water from those who have excess water. Ir-
rigators who estimate that their water storage rights would be in excess of their requirements in any year may place a
portion of their storage right in the Water Bank, to be leased by others, with irrigators receiving first priority. Any water
that is not leased in any year is lost if all of the upstream storage is refilled in the following year.

#%40 In a letier filed with the Commission on September 30, 1988, IDWR commented on the staff's proposal, stating:
“Not withstanding the applicant’s increased costs in obtaining the water, it appears that structured reliance on the Water
Bank through the Comprehensive Water Block mechanism can be successful in meeting prescribed mitigative flows on
the mainstem of the Snake River.”

The staff discussed the operation of the Water Bank with Alan Robertson, Supervisor, Hydrology Section, IDWR. It is
the staff's understanding from those discussions that water has been available for lease from the Water Bank in all years
since its creation and that, because of increased irrigation efficiencies, future water availability likely will increase. 1daho
Power Company (JPC) has leased water for power generation from the Water Bank in every year since its creation. It is
highly probable that in the future, water will be available in the Water Bank in excess of irrigation demand, except in
very bad water years.

1t is the staff's opinion that the short-term leasing or rental of water that is in excess of the irrigation demand each year
for purposes such as environmental mitigation and enhancement, would be in the public interest, would not commit water
storage to a non-agricultural use, and therefore would not violate the intent for which the Water Bank was created or the
purposes for which the upstream storage projects were authorized.

The staff evaluated numerous scenarios for requiring in any Jicense issued that mitigation and enhancement flows should
be provided in the bypass reach below Milner Dam. In addition, the staff, recognizing that it might be economically be-
neficial to develop the hydro power potential of the target flows that may be recommended to be released at Milner Dam,
performed reconnaissance-level economic analyses of the benefits of developing a powerhouse at Milner Datm, in addi-
tion to the powerhouse proposed by the applicants to be located 1.6 miles downstream. The preliminary studies showed
that depending on the magnitude of target flows specified in a license for the Milner Project, it may be economically be-
neficial to construct a power plant at the dam. The staff, therefore, recommends the inclusion of special license Article
308, requiring the licensees to study the feasibility of constructing such a power plant, and if it is found to be feasible and
economically beneficial, to submit a plan for constructing the power plant. The staff's economic analyses are discussed in
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the Economic Evaluation section of this assessment.

Section 10(a){2)(A) of the Federal Power Act (FPA) requires the Commission to consider the extent to which a project is
consistent with federal or state comprehensive plans for *62331 improving, developing, or conserving a water way or
waterways affected by the project.

The staff reviewed the Northwest Power Planning Council's Northwest Conservation and Electric Power Plan (Power
Plan) to deter mine if the project is consistent with the Power Plan. The Council's Power Plan envisions meeting the
growing regional energy requirements in the most economical manner with environmentally acceptable resources. The
Power Plan considers any environmentally acceptable resource that is fess expensive than coal-fueled steam electric gen-
eration as an acceptable resource for development before the development of coal-fueled power plants (the Council's
planned marginal resource).

*%4] The staff developed life-cycle costs of energy from the Council's planned generic coal plant, assumed to be needed
in the year 2002, for determining if proposed hydroelectric projects are, consistent in the long term with the Power Plan,
as required under Section 10(a)(2)(A) of the FPA. The staff assumed that new coal plant generating resources would be
required within the region by the year 2002, based on the need for additional generating resources projected for the in-
vestor-owned utilities in the Pacific Northwest Region, as discussed in the Need for Power section of this assessment.

The staff found that the life-cycle levelized cost of the proposed project is less, as of its projected on-line date, than the
tevelized life-cycle cost of the least cost or marginal long term alternative, included in the Power Plan. Therefore, the
project as proposed is not inconsistent with the Council's Power Plan, and is economically beneficial within the fong-
term objectives of the Power Plan.

The staff reviewed the Water Plan and found that the proposed project, both including and excluding the staff's target
flow recommendations, would be consistent with the Water Plan, which requires a minimum flow below Milner dam of
zero cfs. The staff's recommendation for including target flow conditions in any license issued is consistent with the Wa-
ter Plan. The staff is not recommending that minimum flows be provided below Milner dam, but rather that the hicensees
should provide any additional water needed to meet the target flows by leasing water that is in excess of irrigation re-
quirements from the Water Bank, but only if available, and in accordance with the rules of the Water Bank operation.

The staff reviewed the 1daho Fisheries Management Plan, the ldaho Outdoor Recreation Plan, the 1daho Water Quality
Standards, and the Department of the Interior's Monument Proposed Resource Management Plan and found that the plans
do not affect the proposed project's development or operation with respect to irrigation, flood control, or navigation.

A review of the Commission's Planning Status Report for the Upper Snake River Basin and the Hydroelectric Site Data
Base show that there are no proposed or existing projects that would conflict with the proposed project.

Economic Evaluation

A proposed project is economically beneficial so Jong as its levelized cost is less than the long- term levelized cost of al-
ternative energy to any utility in the region that can be served by the project.

The staff calculates the 50-year projected levelized alternative energy cost in the region in 1992 to be about 85 mills per
kilowatt-hour (kWh). This is the levelized unit cost of energy from coal-fueled steam electric plants assumed to be
needed in the year 2002, and the value of displaced fuel consumption in existing coal- fueled steam plants until that time.
The staff assumed that new coal plant generating resources would be required within the region by the year 2002, based
upon the projected need for additional generating resources, by the investor-owned utilities in the Pacific North west Re-
gion, as discussed in the Need for Power section of this assessment.
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%42 The applicants entered into a contract with IPC for the development of power facilities at the Milner site. Under the
terms of the con tract, TPC would receive the total project power production and would pay the total project costs plus
two mills/kWh (escalating 25 percent every 5 years) for all energy produced. The applicants would use the escalating en-
ergy payment, which is equivalent to 3.1 3 mills/kWh when levelized over 50 years, to help offset the costs of repairing
the dam, as described in the Dam Safety section of this assessment.

The staff evaluated the economics of the 44-MW project the applicant proposes to construct under various target flow
conditions, assumed to be required in the bypass reach of the river between Milner Dam and the pro posed powerhouse,
to be located 1.6 miles downstreamn, as shown in Table 1.

Table 1. Summary of the generation, levelized net annual benefits, rate of return on investment (ROI), and fevelized an-
nual revenue to the licensee for the project, as proposed to be constructed by the licensee and to be operated under vari-
ous mitigation/enhancement bypass-flow scenarios.

Table t. Summary
of the generation,
levelized net an-
nual benefits, rate
of return on in-
vestiment (ROI),
and levelized an-
nual revenue o
the licensee for
the project, as
propased to be
constructed by the
licensee and to be
operated under
various mitiga-

tion/enhancement
bypass-flow scen-
arios.

Average Levelized Levelized
Bypass generation annual annual
flows {GWh) benefits ROI TEVENUES
58 cfs year round 154 $4,233,000 18.6% $482,400
38 cfs summer,
150 cfs winter 151 $3,995,000 18.2% $473,400
200 cfs year round 147 $3,665,000 17.6% $460,100
300 cfs year round 143 $3,305,000 17.0% $447,400
300 cfs summer,
720 cfs winter 134 £2,522,000 15.6% $419,400

#62332 The staff performed reconnaissance level feasibility studies evaluating the economic benefits of installing small
units at the base of Milner Dam 10 utilize the flows that would be released at the dam. The potential power facilities to be
located at Milner Dam were sized as shown in Table 2.
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Table 2. Milner Dam hydraulic capacity for various
environmental mitigation/enhancement bypass flows.

Bypass flow Unit hydraulic capacity
58 cfs year round. 30-150 cfs unit
58 cfs summer, 150 ¢fs winter. 50-150 cfs unit
200 cfs year round. 200-600 cfs unit
300 cfs year round. 300-900 cfs unit
300 cfs surmner, 720 cfs winter. 300-900 cfs unit

The staff evaluated the economic benefits of developing capacity at Milner Dam to utilize the bypass flows as shown in
Table 3.

Table 3. Sum-
mary of the
generation,
levelized net
annual bene-
fits, RO1, and
levelized an-
nual revenue
to the licensee
for generating
capacity in-
stalled at Mil-
ner Dam, for
various mitig-

ation/ en-
hancement
bypass flows.

Average Levelized Levelized
Bypass generation annual annual
flows (GWh) Capacity benefits RO1 revenues
58 cfs. 3.8 1 MW (5 46,200) 9.5% $11,700
58-150 cfs. 4.4 1 MW £ 5,000 11.2% $13,700
200 cfs. 1.3 IMW $304,000 16.4% $35,400
300 cfs. 13.5 4 MW $304.000 15.2% $42,200
300-720 cfs. i6.2 4 MW $525,500 18.2% £50,700

Since the reconnaissance-level feasibility studies show that the addition of capacity at Milner Dam may be economically
beneficial compared to the alternative cost of energy in the region, any license issued should include Article 308, requir-
ing that the licensees study the feasibility of installing generating capacity at the dam, and, if the installation is feasible,
requiring the licensees to submit a plan for developing the capacity.

The staff evaluated the economic benefits of developing the combination of the proposed project powerhouse, and a
power plant at the dam as shown in Table 4.
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Table 4. Summary
of levelized annu-
al benefits of
combined devel-
opment of a
powerhouse at
Milner Dam as
well as the power
plant proposed to
be developed
downstream, for
various mitiga-
tion/enhancement
by pass flows.

Levelized Levelized

Combined Gen. annual annual
Bypass flows capacity {GWh) benefits revenues
58 cfs 44 MW! 154 $4,233,000 $482,400
58-150 cfs 45 MW 155 £4,238,000 £487,400
200 cfs 47 MW 158 £3,969,000 $494,500
300 cfs 48 MW 156 $3,609.000 $£497,700
300-720 cfs 48 MW 150 $3,048,000 $469,500

EN1. This scenario is the same as the proposed scenario with a downstream powerhouse only, since installing a unit at
the dam would not be economically beneficial under this bypass flow.

#62333 The staff evaluated the amounts and Jevelized costs of water that the applicants would need to lease from the
Water Bank to meet the recommended mitigation/enhancement bypass flows as shown in Table 5.

The current cost of water from the Water Bank is $2.50 per acre-foot per year. In its studies, the staff used a cost of $4.32
per acre- foot, which is the levelized cost of water over 50 years, assuming that the cost of water would escalate at 5 per-
cent annually.

Table 5. Amounts and levelized
costs of the CWB needed to be
leased from the Water BAnk to
meet various mitigation/en-
hancement bypass flows.

Storage
Bypass (acre-feet) Levelized
flows required average annual cost
58 cfs 3,586 $15,500
58-150 cfs 3,586 $15,500
200 cfs 11,246 $48,600
300 cfs 22,729 $98.200
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300-720 cfs 22,729 $98,200
The staff evaluated the net annual benefits of the project including the projected cost of the CWB water for vanous mit-
igation/ enhancement bypass flows, as shown in Table 6.

Table 6. Summary of the level-
ized net annual benefits of the
project, and combined project
(including a power plant at the
dam) for various mitigation/
enhancement bypass flow re-
quirements including the level-
ized annuat cost of the CWB.

Proposed Combined
project lev, project lev.
annual annual
Bypass flows benefits benelits
58 cfs year round $4,217,500 $4,217.500
58 cfs summer,
150 cfs winter $3,979,500 $4,222.500
200 cfs year round $3,616,400 $3,920,400
300 cfs year round $3,206,800 $3,510,800
300 cfs summer,
720 ¢fs winter $2,423,800 $2,949 800

In order to preserve the high-flow-condition kayaking opportunities that occur in the April- May period in the bypass
reach of the river below Milner Dam, the environmental staff recommends requiring the main powerhouse to be shut-
down during daylight hours in the April-May period, for the equivalent of eight full-load hours of operation (4000 cfs)
for eight days, in accordance with proposed license Article 413. A shutdown of the main power plant during the spring
would reduce the project generation by 42,000 kWh for each hour of shut down. The total reduction in project generation
for the equivalent of 64 hours of full-load shut down is 2,688,000 kWh. At the regional levelized energy value of 85
mills/lkWh, the shutdown would reduce the project benefits by approximately $228,000 annually. The shut down would
reduce the project generation and therefore the revenues that the licensees would receive under the power purchase con-
tract with [PC. The levelized value of the lost revenues to the licensees over the license period would be approximately
$8,400 annually.

#+43 The net annual benefits of the project including the projected cost of the spring bypass flow for kayaking under and
for the other various mitigation/enhancement bypass flows, and the revenues to be received by the licensees are shown in
Table 7.

Table 7. Summary
of the licensees'
levelized annual
revenues, and the
levelized net an-
nual benefits of

@

2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

http://web2.wes‘[]aw.com/prim/printstream.aspx?prft=HTMLE&destination=atp&sv=Spl.it... 9/27/2007



Page 45 of 49

45 FERC P 61423, 1988 WL 246992 (FER.C) Page 44

the project as pro-
posed, and the
combined project
(including a
power plant at the
dam) for various
water quality and
fishery mitigation/
enhancement by-
pass flow require-
ments, including
the levelized an-
nual cost of the

CWB, and the
cost of plant shut-
down for kayak-
ing mitigation,
Proposed Proposed Combined Combined
project lev. project project lev. project
annual licensee annual licensee
Bypass flows benefits revenues benefits revenues
58 cfs year round. $3,989,500 $474.000 $3,989,500 $474,000
58 summer,.
150 cfs winter. $3,751,500 $465.000 $3,994,500 $479,000
200 cfs year $3,388.400 $451,700 $3,692,400 $486,100
round.
300 cfs year $2,978,800 $£439,000 $3,282,800 $48%,300
round.

300 cfs summer,.

720 cfs winter. $2.195,800 £411,000 $2,721,800 $461,100
#62334 The benefits and revenues for the combined project development scenario, as shown in on Table 7., is the same
as for the proposed project, with a downstream powerhouse only, because installing a unit at the dam would not be eco-
nomically beneficial under a 58-cfs bypass flow.

The levelized net annuai benefits and revenues of the project to the licensees and IPC under the purchase power contract
between the two with the mitigation/enhancement provisions discussed herein are summarized in Table 8 (without the
generating unit at the dam) and Table 9 (with the generating unit at the dam).

Table 8. Summary of
levelized net annual be-
nefits and revenues to
the licensees and IPC
with mitigation/en-
hancement provisions
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without a generating unit
at the dam.

Total Project Benefits

or Revenues as proposed
. 58 cfs Summer,

150 cfs Winter

Loss of Benefits or
Revenues for Proposals
200 cfs Bypass Flow
.Water Bank Purchase
.8-day Kayaking Flows
.Total Mitigation Costs
.Total Project Benefits

.or Revenues as Mitig-
ated

Table 9. Summary of
jevelized net annual be-
nefits and revenues to
the licensees and IPC
with mitigation/en-
hancement provisions
without a generating unit
at the dam.

Total Project Benefits

or Revenues as proposed
. 58 cfs SUminer,

150 cfs Winter

Loss or Benefits or
Revenues for Proposals
200 cfs Bypass Flow
.Water Bank Purchase
.8-day Kayaking Flows
Total Mitigation Costs
Total Project Benefits

.or Revenues as Mitig-
ated

Project

$3,979,500

330,000#13.300
33,100

228,000
591,100

$3,388,400

Project

$3,979,500

26,600
33,160
228.000
287,100

$3,692,400

To Licensees

$473.,400

316,700
0

8,400
21,700

$451,700

To Licensees

$473,400

(21,100)
0

8,400
(12,700)

$486,100

Page 46 of 49
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To IPC

$3,506,100

33,100
219,600
569,400

$2,936,700

To IPC

$3,506,100

47,100
33,100
219,600
299,900

$3,206,300

Because the economic studies for the pro posed project, for all cases evaluated, show that the project power costs less
than the levelized alternative regional cost of power, the project is economically beneficial. Because the applicants have
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entered into a contract to sell all of the project power to IPC, the proposed project is fimancially feasible.

The applicants stated that the primary purpose of proposing this project is to provide revenues to aid in paying for the
dam rehabilitation, previously discussed in the Project *62335 Safety section of this assessment. In 1984, the cost of re-
habilitating Milner Dam was projected to be approximately $7 million. The staff estimates the minimum long-term annu-
al carrying charges of financing the work to be approximately $700,000. The annual revenues that the applicant would
receive from IPC under the power purchase contract are projected to range from about $411,000 ta about $489,000 for
the various bypass-flow scenarios evaluated, so that the applicants would be required to provide from about $200,000 up
to about $300,000 of the annual debt service from irrigation revenues.

Need for Power

The Northwest Power Planning Council's (NPPC) August 1988 draft update of its 1986 Northwest Power Plan (Update)
shows regional resource deficits in the NPPC area in about 1992 and 2000 with medium-high and medium- jow load
erowth scenarios, respectively. A medium Joad growth scenario, developed cooperatively with the Bennevilie Power Ad-
ministration (BPA) and included in the Update but not in the Update resource portfolios, could produce deficits about
1996. All three of these forecasts are considered to be equally probable in the probability distribution of load uncertainty
assumed for development of the Update power plan. The high load projection could produce deficits by 1991, and under
the low load scenario deficits would not occur before 2010. The probability distribution assumes a 76 percent probability
that Joad will equal or exceed the medium-low load growth scenario.

The 1988 projections of the Pacific North west Utilities Conference Commitice (PNUCC) project that regional resource
deficits would occur in about 1994-1995 under medium Joad growth assumptions.

#%44 NPPC, BPA, and PNUCC all acknowledge that resource deficits could oceur on the investor-owned utitity (10U)
systems in the NPPC area before occurring in the NPPC area as a whole. The PNUCC shows 10U deficits occur ring as
early as 1992-1993 under medium load growth assumptions and currently planned power purchases from BPA. The
NPPC Update states that there has been little evidence to date that the NPPC area is moving toward coordinated resource
development (the primary theme upon which the plan is formulated). Public utilities in the area are said to perceive the
BPA future as being uncertain and to seek a higher degree of independence from BPA. This same perception of an uncer-
tain future has discouraged 10U's from placing any significant amounts of load on the BPA system. Many of NPPC's area
high load growth areas are served by IOU's that have fewer resources to meet their power requirements than the publicly
owned systems. The absence of area wide coordinated planning could cause resource deficits on the 10U systems as
early as 1989 and a need for additional generating resources on the 10U systems as early as 1993, under a medium-high
load scenario.

Based on these predictions, a need for power could exist in the NPPC area any time from the early 1990's to late 1990's,
and hydro resources coming on-line in the early 1990's could be useful in meeting a small part of that need for power.
NPPC has also identified 630 average MW of new hydro power potential that adheres to development constraints im-
posed by the federal stream protection program and the NPPC protected areas program. The proposed project could
provide a small portion of this hydro requirement.

Ahernatives to the Proposed Project
Because the applicants are not electric utilities, the available options are to construct or not construct the project. If the li-
cense is not issued, the project would not be constructed, and the power that would have been developed from a renew-

able resource would be lost and eventually would have to be provided using nonrenewable fuels.

If the license is not issued, the applicants will not receive power generation revenues, and would therefore have to
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provide the total costs for the Milner Dam rehabilitation from irrigation revenues.
Exhibits

The following sections of Exhibit A and Exhibit F drawings, filed July 27, 1988, con form to the Comumission's rules and
regulations and should be approved and made a part of the license:

Exhibit A - Section 11! Turbine and Generator, Section 1V Electrical Transmission, and Section V Accessory Equipment.

Exhibit F

Exhibit FERC No. Title

F-1 2899-1 Key and General Plans
and Canal Sections

F-2 2899-2 Canal and Forebay
Embankment Sections

F-3 ' 2899-3 Headworks and Wasteway
Plans, Sections & Details

F-4 2859-4 Control Structure
Plan and Sections

F-5 2899-5 Intake Structure
Plan and Section

F-6 2899-6 Powerhouse and Vicinity
Plan, Profile and Sections

F-7 2899-7 Powerhouse Plans

F-8 2899-8 Powerhouse Sections

F-10 2899-10 Milner Dam Rehabilitation
Plan

F-11 2899-11 New Spillway Plan
and Section

F-12 2899-12 Dam Embankment Sections

FN1. All elevations are refative to mean sea level.
*§2336 Elizabeth A. Moler, Commissioner, concurring:

1 support the Commission's expedited action issuing the license in this proceeding. I do so principally because of the
need to act guickly so that the applicants will be able to obtain the funds necessary to strengthen the dam.

| am aware that there are important water law issues embodied in this case. The order is consistent with the Commis-
sion's prior actions interpreting its statutory responsibilities under Section 10{a)(1) of the FPA;™ however, it repres-
ents the first time 1 have participated in a case involving this particular matter of statutory interpretation. Ordinarily 1
would have asked to delay this case until 1 had a lengthier opportunity to review the legal issues presenied. In this case,
however, the public safety issue argues against a delay.
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+#45 | would note that the United States Court of Appeals for the Ninth Circuit is currently considering a case involving
the Commission's interpretation of Section 10(a)(1).I"

I await the results of that litigation with interest, 1 do not want my participation in this case to indicate that 1 have come
to any definitive legal conclusion on the matter.

FNI. See, e.g., Horseshoe Bend Hydroelectric Company, 42 FERC §61, 072.
FN2. aie of Calif. ex. rel. Water Resources Conirol Bourd v. FERC (9th Cir. No. 87-7538).
Federal Energy Regulatory Commission

45 FERC P 61423, 1988 WL 246992 (F.ER.C.)
END OF DOCUMENT
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF LICENSING WATER )
RIGHT PERMIT NO. 01-7011 IN THE NAME )
OF TWIN FALLS CANAL COMPANY AND ) NOTICE OF INTENT
NORTH SIDE CANAL COMPANY ) TO ISSUE LICENSE
)
)

On June 29, 1977, the Idaho Department of Water Resources (“Department) issued Water
Right Permit No. 01-7011 to Twin Falls Canal Company and North Side Canal Company
(“Permit Holders”) with a priority date of March 30, 1977. Permit No. 01-7011 authorized the
year-round diversion of 12,000 cfs from the Snake River at Milner Dam for hydropower
purposes and was issued without any subordination condition. Proof of construction of works
and application of water to beneficial use was due on or before June 1, 1982.

On March 31, 1982, the Department approved an application for extension of time that
extended the proof of beneficial due date to June 1, 1987. On March 4, 1987, the Department
approved a second application for extension of time that extended the proof of beneficial due
date to November 1, 1990, and added the following subordination condition to the permit:

The rights for use of water acquired under this permit shall be junior and
subordinate to all other rights for the consumptive beneficial use of water, other
than hydropower and groundwater recharge within the Snake River Basin of the
state of Idaho that are initiated later-in-time than the priority of this permit and
shall not give rise to any right or claim against any future rights for the
consumptive beneficial use of water, other than hydropower and groundwater
recharge within the Snake River Basin of the state of Idaho initiated later-in-time
than the priority of this permit.

On October 30, 1990, the Department approved a third application for extension of time
that extended the proof of beneficial due date to May 1, 1992. The application for extension
stated that the Federal Energy Regulatory Commission (“FERC”) issued the Permit Holders and
the Idaho Power Company a license for Milner Project No. 2899 on December 15, 1988 (45
FERC Y 61,423). On April 28, 1992, the Department approved a fourth application for extension
of time that extended the proof of beneficial due date to November 1, 1993.

The Permit Holders submitted proof of beneficial for Permit No. 01-7011 on November
1, 1993, pursuant to Idaho Code § 42-217. The field examination report completed by Charles E.
Brockway, P.E. on October 29, 1993, recommends that the water right be licensed for a total
diversion rate of 5,714.7 cfs for use at the Milner Power Plant. Proof of beneficial use having
been submitted under the permit, the Department is prepared to issue a license for the water right
pursuant to Idaho Code § 42-219. Counsel for the Permit Holders has orally requested that the
Department issue a license for the water right.

NOTICE OF INTENT TO ISSUE LICENSE - Page 1



The Department received written requests for notice for an opportunity to be heard on the
form of the subordination condition to be included on the license for Water Right No. 01-7011
from the Bingham Ground Water District on January 11, 2007; from the Idaho Ground Water
Appropriators, Inc. on February 7, 2007, for and on behalf of its ground water districts and other
members, represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered; and
from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview
Canal Co., and Producer’s Canal Co., on April 16, 2007, represented by the law firm of Holden,
Kidwell, Hahn & Crapo, P.L.L.C.

NOW THEREFORE NOTICE IS HEREBY GIVEN that the Department will accept and
consider written Comments from the Permit Holders and other interested persons or entities
addressing the form of the subordination condition that should be included on the license for
Water Right No. 01-7011. Any Comments submitted should be addressed to Director, 1daho
Department of Water Resources, P.O. Box 83720, Boise, Idaho 83720-0098 and received by the
Department or post marked on or before October 10, 2007.

AL
DATED this 5 day of September 2007,

/& . RT3
DAVID R. TUTHILL, JR. {)}
Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that

John A. Rosholt, Esq.

Barker Rosholt & Simpson LLP
113 Main Avenue West, Suite 303
P.O. Box 485

Twin Falls, ID 83303-00485

Randall C. Budge, Esq.

Racine Olson Nye Budge & Bailey
201 East Center Street

P.O. Box 1391

Pocatello, Idaho 83204-1391

Kent W. Foster, Esq.

Robert L. Harris, Esqg.

1000 Riverwalk Dr. Suite 200
P.0O. Box 50130

Idaho Falls, Idaho 83405

on this fgm day of September 2007, T caused a true

and correct copy of the foregoing Notice of Intent to Issue License to be sent by U.S. Mail,
postage paid to the following:

Craig B. Evans, Chairman
Bingham Ground Water District
1725 Riverton Road

P.O. Box 1268

Blackfoot, Idaho 83221

Lyle Swank, Manager
Department of Water Resources
Eastern Regional Office

900 North Skyline Dr., Ste A
Idaho Falls, ID 83402-1718

Allen D. Merritt, Manager
Department of Water Resources
Southern Regional Office

1341 Fillmore Street, Suite 200
Twin Falls, ID 83301-3380

Wink
ictoria Wigle

Administrative Assistanﬁj the Director
1daho Department of Water Resources

NOTICE OF INTENT TO 1SSUE LICENSE - Page 3
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P.O. BOX 1268 Phone (20B) 684-9634

1725 Riverton Road Fax (208) 785-429%

Blackfeoot, Idaho 83221 . binghamgroundwtr@cablecne.net
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January 9, 2007

Jdalio Department of Water Resources
interim Director, David Tuthilll T?"/
322 E Front St., P.O. Box 83720

Boise, [D 83720-0098

Ph: (208) 287-4800

Fx: (208) 287-6700

Dear Mr. Tuthill:
Re:  Milner Hydropower Permit 01-70T1
Bingham Groundwater District requests 1hat the above referenced water right be granted license status
only if fully subordinated. We also request that we be included as a protestant if there is any action
laken by the ldaho Department of Water Resources on this right other than full subordination.
Yours truly.

- .l-\i iyl - i

T e s

Craig B’ Evans, Chairman, Board of Directors
Bingham Groundwater District
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David R. Tuthill, Ir., Director

Jdaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re: TFCC/NSCC Permit No. 01-7011
Milner Damm Hydro

Dear Mr. Tuthill:

This letter requests that the ldaho Ground Water Appropriators (JGWA), acting for and on
behalf of its ground water districts and other members, be advised of any notices, correspondence
of actions taken by the Idaho Department of Water Resources (Department) with regards to Permit
No. 01-7011, the Milner Daiu iTling of 1 win Fulls and North Side Canal Compames.

This Application was originally filed by Twin Fatls Canal Company (TFCC) and North Side
Canal Company (NSCC) on March 30. 1977 seeking a permit to appropriate 12,000 cfs for power
purposes at Milner Dam. Notice of the Application was published May 16 and 26, 1977. At that
time, well before the Swan Falls controversy and resulting settlement, there was a widespread
assumption and belief that all power rights were subordinate to all upstream depletions. After the
publication, we are informed by Department represeniatives and upstream users that numerous
inquiries were made to the Department expressing concerns about the Application and whether
protests were needed to protect their interests. In response, Department representatives, including
then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided assurance
that the proposed hydro power water rights were unquestionably subordinated to all upstream uses
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and development and that there was no reason to be concerned or protest the Application. Protests
were not filed in reasonable reliance upon these representations.

On }une 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due daie was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submiited by the applicant on
October 30. 1993, and the permit is waiting for action by the Department.

Upon review of this permit file. IGWA believes that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the ldaho Water Resources Board and codified at 1daho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is 2 “zero flow™ at Milner
Dam (see recommendations for example for water right numbers 2-200, 2-201, 2-223,2-224, and
General Provision No. 4 for Basin 02).

Any license for this water right must :nclude a condition that subordinates this water right
10 all existing and future uses, including recharge water rights in order to not violaie state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity 1o be heard by reason of the above-described representations of the Department
at the time of publication. At a minimum, the Application would need to be re-advertised under
these irregular and unusual circumstances.

Thus, IGWA respectfuily requests that it be advised of any notices, correspondence, or other
actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents {0 me at Racine, Olson, Nye, Budge & Bailey, Chartered, P.O. Box
1391, Pocatello, Idaho 83204-1391.

RCRB:r
ce: IGWA:
Tim Deeg, President
Lynn Tominaga, Executive Director
Executive Committee
Idaho Water Resource board:
Jerry Rigby, Chairman
Hal Anderson, Secretary
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David R, Tuthill, JED'/

Interim Director

jdaho Department of Water Resources
PO Box 83720

Boise, ID 83720-0098

Re:  Permit No. 01-7011 — Twin Falls Canal Co. & Northside Canal Co. Hydropower
Permit

Dear Director Tuthill:

This letter requests that we, acting on behalf of Mud Lake Water Users, Independent Water
Users, Jefferson Canal Co., Monteview Canal Co., and Producer’s Canal Co., be advised of any
notices, correspondence or actions taken by the ldaho Department of Water Resources with regards
to Permit No. 01-7011, the Hydropower Application for Permit filed by Twin Falls and Northside
Canal Companies for hyrdropower generaled at Milner Dam.

Enclosed with this feiter is a similar jetter prepared by Randy Budge on behalf of ldaho
Groundwater Appropriators (IGWA). We have reviewed this letter, and concur with its conients.
Just like IGWA, we believe this permit 1 significant, particulatly to those water users located
upgradient to Milner Dam. Thus, we respectfully request we be advised of any notices,
correspondence, or other actions the Department may take with regards to Permit No. 01-701 I All
correspondence or documents may be sent to Holden, Kidwell, Hahn & Crapo, PLLC, PO Box
50130, Idaho Falls, ID 23405-0130, with attention directed to either Kent W. Foster or Robert L.
Harris. We appreciate your attention {0 this matter. [f you have any questions or concermns regarding
our request, please do not hesitate o contact us.



David R. Tuthill, Jr.
Idaho Department of Water Resources
April 13, 2007

Page 2 of 2
Sincerely,
Aatg A L /f%mw,
Robert L. Harris
HoLpEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
Enclosure

c Mud Lake Water Users, Inc.
Independent Water Users
Jefferson Irrigation District
Monteview Canal Co.
Producer’s Irrigation District
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IDAPA 37
TITLE 03
CHAPTER 08

37.03.08 - WATER APPROPRIATION RULES

000. LEGAL AUTHORITY (RULE 0).
The Director of the Department of Water Resources adopts these rules under the authority provided by Section 42-
1805(8), 1daho Code. (7-1-93)

001. TITLE AND SCOPE (RULE 1).

01. Title. (7-1-93)
0. Scope. (7-1-93}
a. Background and Purpose. The 1985 Idaho Legislature authorized reallocation of certain

hydropower water rights to new upstream beneficial uses. The reallocation is to be accomplished using statutes
designed to provide for the appropriation of unappropriated public water supplemented by a public interest review of
those realiocations which significantly reduce existing hydropower generation. These ruies provide the procedures
for obtaining the right to divert and use unappropriated public water as wel} as water previously appropriated for
hydropower use which has been placed in trust with the State of Jdaho and is subject to realiocation. Guidelines are
provided for the filing and processing of applications, and criteria are established for determining the actions to be
taken by the Director. {(7-1-93)

b. Scope and Applicability. These rules are applicable to appropriations from all sources of
unappropriated public water in the state of ldaho under the autharity of Chapter 2, Title 42, Idaho Code. Sources of
public water include rivers, streams, springs, lakes and groundwater. The rules are also applicable to the reallocation
of hydropower water rights held in trust by the state of Tdaho. The rules are applicable to all applications to
appropriate water filed with the Department of Water Resources prior to the effective date of these rules upon which
an action to approve or deny the application is pending and to all applications filed subsequent to adoptior of the
rules and regulations. In addition, the rules are applicable to existing permits to appropriate water required to be
reviewed under the provisions of Section 42-203D, 1daho Code. (7-1-93)

002. WRITTEN INTERPRETATIONS (RULE 2).
003. ADMINISTRATIVE APPEALS (RULE 3}.
004. — 009, {RESERVED).

010.  DEFINITIONS (RULE 10}.
Unless the context otherwise requires, the following definitions govern these rules:

0. Acre-Foot {AF). A volume of water sufficient to cover one (1) acre of land one (1) foot deep and is
equal to forty-three thousand five hundred sixty (43,560) cubic feet. (7-1-93)

02. Advertisement. The action taken by the Director to provide notice, usually by publication of a
legal notice in one (1) or more newspapers, of a proposed appropriation or other notice required in administration of
his duties and responsibilities. (7-1-93)

03. Applicant. The person, corporation, association, firm, governmental agency or other entity, or the
holder of a permit being reprocessed pursuant to Section 42-203D, Idaho Code, who initiates an appropriation of
water or related water matter for the Director’s consideration. (7-1-93)

04. Application for Permit. The writien request to the department on forms fumished by the
department proposing to appropriate the public waters or trust waters of the staie. (7-1-93)

05. Board. The Idaho Water Resource Board. (7-1-93)

Page 2 1AC 2007
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06. Beneficial Use. One (1) or more of the recognized beneficial uses of water including but not
limited to, domestic, municipal, irrigation, hydropower generation, indusirial, commercial, recreation, stockwatering
and fish propagation uses for which permits 1o appropriate water can be issued as well as other uses which provide a
benefit to the user of the water as determined by the Director. Industrial use as used for purposes of ihese rules
inclodes, but is not limited to, manufacturing, mining and processing uses of water. (7-1-93)

07. Cubic Foot Per Second (CFS). A rate of flow approximately equal to four hundred forty-eight and
eipht-tenths (448.8) gallons per minute and also equals fifty {50} Idaho miner’s inches. (7-1-93)

08. DCMI. An acronym for domestic, commercial, municipal and industrial. In these rules it
designates certzin classes of these uses presumed to satisfy public interest requirements. Domestic use, for purposes
of this definition, is water for one or more households and water used for all other purposes including irrigation of a
residential lot in connection with each of the households where the diversion to each household does not exceed
thirteen thousand (13,000) gallons per day. Also for purposes of this definition, commercial, municipal and industrial
uses are any such uses which do not deplete the system containing the trust water more than two (2) acre feet per day.

(7-1-93)
09. Department. The Idaho Depariment of Water Resources. (7-1-93)
10. Director. The Director of the Idaho Department of Water Resources. (7-1-93)
11. Legal Subdivision. A tract of land described by the government land survey and usually is

described by government lot or quarter-quarier, section, township and range. A lot and biock of a subdivision plat
recorded with the county recorder may be used in addition to the quarter-quarter, section, township and range

description. (7-1-93)
12. Permit or Water Right Permit. The water right document issued by the Director authorizing the
diversion and use of unappropriated public water of the state or water held in trust by the state. (7-1-93)
13. Priority, or Priority of Appropriation, or Prierity Date. The date of appropriation established in

the development of a water right. The priority of a water nght for public water or trust water is used to determine the

order of water delivery from a source during times of shortage. The earlier or prior date being the betier right.
(7-1-93)

14. Project Works. A peneral term which includes diversion works, conveyance works, and any
devices which may be used to apoly the water ta the intended use. Improvements which have been made as a result of
application of water, such as land preparation for cultivation, are not a part of the project works. (7-1-93)

15. Single Family Domestic Purposes. Water for household use or Jivestock and water used for all
other purposes including irrigation of up to one half (V2) acre of land in connection with said household where total
use is not in excess of thirteen thousand (13,000) gallons per day. (7-1-93)

16. Subordinated Water Right. A water right used for hydropower generation purposes that is subject
to depletion without compensation by upstream water rights which are initiated later in time and which are for a
purpose other than hydropower generation purposes. (7-1-93)

17. Trust Water. That portion of an unsubordinated water right used for hydropower generation
purposes which is in excess of 2 minimum stream flow established by state action either with agreement of the holder

of the hydropower right as provided by Section 42-203B(5), 1daho Code or without an agreement as provided by
Section 42-203B(3), Idaho Code. (7-1-93)

18. Unappropriated Water. The public water of the state of Hdaho in streams, rivers, lakes, springs or
groundwater in excess of that necessary to satisfy prior nghts including prior rights reserved by federal law. (7-1-93)

01t. -~ 024. (RESERVED).
025. GENERAL DESCRIPTION OF THE PROCEDURE TO BE USED FOR ALLOCATION (RULE 25).
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01. Applications to Appropriate Unappropriated Water and Water Held in Trust. Applications to
appropriate vnappropriated water and water held in trust as provided by Section 42-203B(3), Idaho Code, will be
evaluated using the criteria of Section 42-203A, Idaho Code, which requires an assessment 1o be made of the impact
of the proposed use on water availability for existing water rights, the adequacy of the water supply for the proposed
use, whether the application is filed for speculative purposes, the financial ability of the applicant to complete the
project, and the effect of the proposed use on the local public interest. {7-1-93)

02. Applications to Appropriate Water from Sources Held by State in Trust. Applications to
appropriate water from sources on which the state holds water in trust, pursuant to Section 203B(5), Idaho Code, will
be processed in a three-step analysis. Evaluation will consider the purposes of “trust water” established in Section 42-
2038, Idaho Code. (7-1-93)

a. First, the proposed use must be evaluated using the procedures and criteria of Section 42-203A,
Idaho Code. H all criteria of Section 42-203A(5), Idaho Code, are satisfied, the application may be approved for
unappropriated water, If the application does not satisfy the criteriz of Section 42-203A(5) b, ¢, 4, and ¢, Idaho Code,
or is found to reduce the water to existing water righis other than those held in trust by the state, the application will
be denied. If the application satisfies al] criteria of Section 42-203A(5), Jdaho Code, except Section 42-203A(5)a,
Idaho Code, but is found to reduce water held in trust by the state, the application will be reviewed under criteria of
Section 42-203C, Idaho Code. (7-1-93)

b. Second, Section 42-203C, Idaho Code, requires 2 determination of whether the proposed use will
significantly reduce, individually or cumulatively with existing uses and other uses reasonably likely to exist within
tweive months of the proposed use, the amount of trust water available to the holder of the water right used for power
production that 15 defined by agreement pursuant to subsection {5) of Section 42-203B, ldaho Code (heremnafier
termed “significant reduction™). If a significant reduction will not occur, the application may be approved without an

evaluation of the public interest criteria of Section 42-203C(2), Idaho Code. (7-1-93)
c. Third, based upon a finding of significant reduction, the proposed use will be evaluated in terms of
the public interest criteria of Section 42-203C(2), }daho Code. (7-1-93)

026. — 029. {RESERVED).
030. LOCATION AND NATURE OF TRUST WATER (RULE 30).

01. Snake River Water Rights Agreement. The legislation ratifying the Snake River water nights
agreement between the state of 1daho and Idaho Power Company places in trust a part of the flows available to Idaho
Power Company under its hydropower water rights in the Snake River Basin between Swan Fzlls Dam and Milner
Dam. The flows subject to the trust water provisions and reallocation under Section 42-203C(2), Idaho Code, are as
follows: (7-1-93)

a. Trust water flows under the Snake River water rights agreement are located in the Snake River
between Swan Falls Dam located in Section 18, Township 2 South, Range 1 East, Boise Meridian {B.M.) and Milner
Tam located in Sections 28 and 29, Township 10 South, Range 21 East, Boise Meridian (B.M.) and all surface and
groundwater sources tributary to the Snake River in that reach. {7-1-93)

b. Surface water and groundwater tributary to the Snake River upstream from Milner Dam is not trust
water. After giving notice and considering public comment, the Director will designate the area in which groundwater
is presumed to be tributary to the Snake River upstream from Milner Dam. Modification or changes in the designated
boundary may be made only after providing notice and considering public comment. The area presently designated as
tributary to the Snake River in the Milner Dam to Swan Falls Dam reach is appended to these rules (See Attachment
A in APPENDIX A located at the end of this chapter), for information purposes only. {7-1-93)

c. Trust water flows under the Snake River water rights agreement are those occurring in the Snake
River and tributaries in the geographic area designated in Rule Subsection 030.01.a. which exceed the established
rminimum stream flows but are less than the water rights for hydropower generating facilities in the Swan Falls Dam
to Milner Dam reach of Snake River, to the extent such rights were unsubordinated prior to the Snake River water

Page 4 IAC 2007



IDAHO ADMINISTRATIVE CODE IDAPA 37.03.08
Department of Water Resources Water Appropriation Rules

rights agreement, Minimum average daily flows have been established by action of the Water Resource Board and
legislature at the U.S. Geological Survey gauging station located near Murphy (Section 35, Township 1 South, Range
1 West B.M.) in the amount of three thousand nine hundred {3900) cfs from April 1 to October 31 and five thousand
six hundred {36003 ¢fs from November | to March 31, and at Milner gauging station Jocated in Section 29, Township
10 South, Range 21 East, B.M. in the amount of zero (0) ¢fs from January | to December 31. (7-1-93})

02. Trust Water Created by State Action. Section 42-203B(3), Idaho Code, provides that trust water
can be created by state action establishing a minimum flow without an agreement with the holder of the hydropower
water right. Allocation of trust water so established will be pursuant to state law except the criteria of Section 42-
203, 1daho Code, will not be considered. {7-1-93)

03. Sources of Public Water Not Trust Water. The following sources of public water are not frust
water and are not subject to the public interest provisions of Section 42-203C, Idaho Code: (7-1-93)

a. Sources or tributaries to sources upon which no hydropower generating facilities are located
downsirearn within the state of Idaho (Example - Salmon River). (7-1-93)

b. Sources or tributaries to sources which have a state hydropower water right permit or license or

Federal Energy Regulatory Commission license which have not been subordinated, and the state of 1daho has not
entered into an agreement with the holder of the hydropower water right pursuant to Section 42-203B(2), Idaho Code,
and the State of Jdaho has not established 4 minimum stream flow for purposes of protecting hydropower generation.
(7-1-93)

c. Sources or tributaries to sources for which a state hydropower water right permit or license, or the
Federal Energy Regulatory Commission license included a subordination condition. Such fiows are considered to be
public waters subject to appropriation under the provisions of Section 42-203A, Idaho Code {Example - Snake River

downstream from Murphy gauging station). (7-1-93)
d. Flows in excess of established rights including rights used for hydropower purposes. Such flows
are unappropriated waters subject to allocation under Section 42-203 A, 1daho Code. (7-1-93)
e. Flows in the Snake River upstream from Milner Dam and all surface and groundwater tributanes to
that reach. Such flows are subject o allocation under Section 42-203A, Idaho Code, without consideration of water
rights existing downstream from Milner Dam (Reference: 42-203B(2), 1daho Code). {7-1-93)
031. -- 634. (RESERVED).

035. APPLICATION REQUIREMENTS (RULE 35).
01. = General Provisions. (7-1-93)

a. No person shalt commence the construction of any praject works or commence the diversion of the
public water or trust water of the state of Idaho from any source or change the point of diversion, place, period or
nature of use of any existing water right without first having filed an application for permit to appropriate the water or
other appropriate form with the department and received approval from the Director, unless exempted by these rules
or by statute. (7-1-93)

h. Any person proposing to commence a diversion of the public water or the trust water of the state of
Idaho from a groundwater source for single family domestic purposes is exempt from the application and permit
requirements of Rule Subsection 035.01.a. Any persen proposing to add a single family domestic use to an existing
groundwater diversion including one used for single family domestic purposes is exempt from the provisions of Rule
Subsection 035.01 2. (7-1-93)

c. Any person watering livestock directly from a natural stream or natural lake without the use of a .
constructed diversion works is exempt from Rule Subsection 035.01.a. (7-1-93)

d. All appiicarions for permit to appropriate public water or trust water of the state of ldako shall be
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on the form provided by the department entitled “Application for Permit to Appropriate the Public Waters of the State
of 1daho™ and shall include all necessary information as deseribed in Rule Subsection 035.03. An application for
permit that is not complete as described in Rule Subsection 035.03 will not be accepted for filing and will be refurned
along with any fees submitted to the person submitting the application. No priority will be established by an
incomplete application. Applications meeting the requirements of Rule Subsection 035.03. will be accepted for filing
and will be endorsed by the department as to the time and date received. The acceptability of applications requiring
clarification or carrections shall be determined by the Director. (7-1-93)

e. The department will correspond with the applicant concerning applications which have been
accepted for filing by the department which require clarification or correction of the information required by Rule
Subsection 035.03. If the additional or corrected information is supplied after thirty (30) days, the priority date of the
application will be determined by the date the additional or corrected information is received by the deparmment
unless the applicant has requested within the thirty (30) day peried additional time to provide the information, has
shown good reasons for needing additionzl time, and the Director has granted additional time. {7-1-93)

f. Failure to submit the additional or corrected information is cause for the Director to void the
department’s records of the application. (7-1-93)

02. Effect of an Application. (7-1-93}

a. Any application, whether filed before or after promulgation of these rules, which secks to
appropriate water from a source upon which the state holds trust water shall be considered an application for
appropriation of unappropriated water. If the Director determines unappropriated water is not available, the
application, if otherwise approvable, will be reviewed for compliance with provisions of Section 42-203C, ldaho
Code. (7-1-93)

b. The priority of an application for unappropriated or trust water is established as of the time and date
the application is received in complete form along with the statutory fee in any official office of the department. The
priority of the application, remains fixed unless changed by action of the Director in accordance with applicabie law.

(7-1-93)

c. An application for permit to appropriate water is not a water right and does not authorize diversion

or use of water until approved by the Director in accordance with statutes in effect at the time the applicarion is
approved. (7-1-93)
d. An applicant’s interest in an application for permit 10 appropriate waicr is personal property. An
assignment of interest in an application must inchide evidence satisfactory to the Director that the application was not
filed for speculative purposes. (7-1-93)
03. Requirements for Applications to Be Acceptabie for Filing. (7-1-93)

a. The department form entitled **Application for Permit to Appropriate the Public Waters of the State

of Idaho™ (hereafter termed “application for permut form”) is the required form te apply for either unappropriated
water o trust water. (7-1-93)
b. The following information shall be shown on an application for permit form and submitted together

with the statutory fee to an office of the department before the application for permit may be accepted for filing by the
department. (7-1-93)
1 The name and post office address of the applicant shall be Hsted. If the application is in the name of

a corporation, the names and addresses of its directors and officers shal] be provided. If the application is filed by or
on behalf of a partnership or joint venture, the application shall provide the names and addresses of all pariners and
shail designate the managing partner, if any. (7-1-93)

ik, The name of the water source sought to be appropriated shall be listed. For surface water sources,
the source of water shall be identified by the official geographic name fisted on the 1J.S. Geological Survey

Quadrangle map, or if no official name has been given, by the name in local common usage. If the source has not
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been named, it can be described as “unnamed,” but the system or river to which it is tributary shall be identified. For
groundwater sources, the source shall be listed as “groundwater.” Only one source shall be listed on an application
unless the application is for a single system which wil] have more than one source. (7-1-93)

itl. The legal description of the point of diversion and ptace of use shall be listed. The location of the
point(s) of diversion and the place of use shall be described to the nearest forty (40) acre subdivision or U.S.
Government Lot of the Public Land Survey Sysiem. The location of springs shall be described to the nearest ten (10)
acre tract. Subdivision names, lat and block numbers and any name in local common nsage for the point of diversion,
or place of use shall be included in the comments section of the application form. If irrigation is listed as a purpose of
use, the number of acres in each forty (40) acre subdivision of the place of use shall be listed. (7-1-93)

v The quantity of water to be diverted shall be listed as a rate of flow in cubic feet per second and/or
as a volume ta be stored in acre-feet per year for each purpose of use requested. (7-1-93)

V. Impoundment (storage) applications shall show the maximun; acre-feet requirement per year which
shall not exceed the storage capacity of the impoundment structure unless the application describes a plan of
operation for filling the reservoir more than once per year. (7-1-93)

vi. Every offstream storage impoundment application shatl show a maximum rate of diversion to
storage as well as the total storage volume. (7-1-93)

VIi. The nature of the proposed beneficial use or uses of the water shall be listed. While the purpose
may be described in general terms such as irrigarion, industrial or municipal, a description sufficient to identify the
proposed use or uses of the water shal} also be included. (7-1-93)

viii. The period of each year during which water will be diverted, stored and beneficially used shall be
listed. The period of use for irrigation purposes shall coincide with the annual periods of use shown in Figure 1 in
APPENDIX B (located at the end of this chapter), unless it can Be shown to the satisfaction of the Director that a
different period of use is necessary. (7-1-93)

ix. The proposed method of diversion, conveyance system and system for distributing and using the
water shall be described. (7-1-93)

X. The period of time required for completion of the project works and application of water to the
proposed use shall be listed. This period of time shall not exceed the time required to diligentty and uninterruptedly
apply the water to beneficial use and shatl not exceed five (5) years. (7-1-93)

x1. A map or plat of sufficient scale (not less than two (2) inches equal to one (1) mile) to show the
project proposed shall be inciuded. The map or plat shall agree with the legal descriptions and other information
shown on the application. (7-1-93)

Xil. The application form shall be signed by the applicant listed on the application or evidence must be
submitted to show that the signator has authority to sign the application. An application in more than one (1)} name
shall be signed by each applicant unless the names are joined by “or” or “and/or.” (7-1-93)

®iil. Applications by corporations, companies of municipalities or ather organizations shali be signed by
an officer of the corporation or company or an clected official of the municipality or an individual authorized by the
organization to sign the application. The signator’s titie shall be shown with the signature. (7-1-93)

Xiv. Applications may be signed by a person having a current “power of attorney” authorized by the
applicant. A copy of the “power of atiorney”™ shall be included with the application. (7-1-53)

V. An application signed by a mark or “X” must have the signaior’s name primted or typed nearby and
the mark must have been witnessed and the application signed by the witness. {7-1-93}

Xvi. Applications to appropriate water in connection with Carey Act or Desert Land Entry proposals
shall include evidence that appropriate applications have been filed for the lands involved in the proposed project.
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{7-1-93)

xvii. The application form shall be accompanied with a fee in the amount required by Section 42-221A,

Idaho Code. (7-1-93)
04. Amended Applications. {(7-1-93)

a. Applications for permit shall be amended whenever significant changes to the place, peried or

nature of the intended use, method or location of diversion or proposed use or uses of the water or other substantial
changes from that shown on the pending application are intended. An application shall be amended if the proposed
change will result in a greater rate of diversion or depletion (see Rule Subsection 035.04.c.), if the point of diversion,
place of use, or point of discharge of the return fiow are to be altered, if the period of the year that water will be used
is to be changed, or if the nature of the use is to be changed. {7-1-93)

b. An application can be amended to clarify the name of the source of water but may not be amended
1o change the source of water, (7-1-93})

c. An amendment which increases the rate of diversion, increases the volume of water diverted per
year or the volume of water depleted, lengthens the period of use, or adds an additional purpose of use shall result in

the priority of the application for permit being changed to the date the amended application is received by the
department. (7-1-93}

d. An application for permit may be amended by endorsement by the applicant or his agent on the
original application for permit form which endorsement shall be initialed and dated. If the changes required to the
information on the application are, in the judgment of the Director, substantial enough to cause confusion n
interpreting the application form, the amended application shall be submitied on a new application for permit form to
be designated as an amended application. (7-1-93)

e An amended application shall be accompanied by the additional fee required by Section 42-221A,
Idaho Code, if the tosal rate of diversion or total volume of storage requested is increased and by the fee required by
Section 42-221F, 1daho Code, for readvertising if notice of the original application has been published. (7-1-93)

{. 1f the applicant’s name or mailing address changes, the applicant shall in writing notify the
department of the change. (7-1-93)

036. - 035. (RESERVED).
040. PROCESSING APPLICATIONS FOR PERMIT AND REPROCESSING PERMITS (RULE 40).

01. General. (7-1-93)
. Unprotested applications, whether for unappropriated water or trust water, will be processed using
the following peneral steps: (7-1-53)
1, Advertisernent and protest period; (7-1-93)
il. Department review of applications and additional information, including department field review if
determined to be necessary by the Director; (7-1-93)
i, Fact finding hearing if determined to be necessary by the Director; (7-1-93)
v Director’s decision; (7-1-93)
V. Sectian 42-1701A, 1daho Code, hearing, if requested; and (7-1-93)
vi. Director’s decision affirmed or modified. {7-1-93)
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b. Protested applications, whether for unappropriated water or trust watef, will be processed using the
following general steps: (7-1-93)
i Advertisement and protest period; (7-1-93)
ii. Hearing and/or conference; {7-1-93)
il Department review of applications, hearing record and additional information including department
field review if determined to be necessary by the Director, (7-1-93)
1v. Proposed decision (unless waived by parties); (7-1-93)

v. Briefing or oral argument in accordance with the department’s adopted Rules of Procedure.
(7-1-93)
vi. Director’s decision accepting or modifying the proposed decision. (7-1-93)
c. The Director’s decision rejecting and denying approval of an application for permit filed for
diversion from a source previousty designated as a critical groundwater area or upon which a moratorium has
previously been entered may be issued without advertisement of the application. {7-1-93)
d. An applicant may request in writing that commencement of processing of his or her application be

delayed for a period not to exceed onc (1) year or that processing be interrupted for a peried not to exceed six {6)
months. The Director at his discretion may approve the request uness he determines that others will be injured by the
delay or that the applicant secks the delay for the purpose of speculation, or that the public interest of the people of
I1daho will not be served by the delay. The Director may approve a request for delay for a shorter period of time or
upon conditions, and may renew the approval upon written request. {7-1-93)

e. As a condition of processing applications or reprocessing permits to reallocate trust water, the
Director may require a cash bond or surety bond. Such bond up to five doliars ($5) per acre of land requested ta be
imgated or two hundred fifty ($250) per cfs for other uses shall serve as a performance bond for satisfactory
compliance with the permitted time requirements for commencement of construction, completion of project works
and diversion of water 1o beneficial use. Failure to comply with the permitted time requirements, or such extension of
time granted by the Director for good cause shown, is cause for the Director to require surrender of the bond amount
to the department’s Water Administration Account. The bond shall be refurned to the permit holder upon satisfactory

compliance with the permit’s time requirements. (7-1-93)
02. Public Notice Requirement. {7-1-93)
a. Applications for permit which have not been advertised. {7-1-93)

i Advertisement of applications for permit proposing 2 rate of diversion of ten (10} cfs or less or
storage of one thousand (1000) AF or less shall comply with provisions of Section 42-203A, Idaho Code. The first
required advertisement will be published on the first or third Thursday of a month when published in daily
newspapers and on the first or third publishing day of the month for weekly newspapers. {7-1-93})

1. Advertisement of applications for permit in excess of the amounts in Rule Subsection 040.02.a.i.
shail comply with provisions of Rule Subsection 040.02.a.i. and shall also be published in a newspaper or newspapers
to achieve statewide circulation. (7-1-93)

iil. Sratewide circulation with respect to Section 42-203A(2), Idaho Code, shall be obtained by
publication of a legal notice at least once each week for two (2) successive weeks in a newspaper, as defined in
Section 60-106, Idaho Code, of general circulation in the county in which the point of diversion is located and by
publication of a legal notice at least once each week for two (2) successive weeks in at least one (1) daily newspaper,
as defined in Section 60-107, Idaho Code, published in each of the department’s four (4} administrative regions and
determined by the Direcior to be of general circulation within the department’s region within which it is published.
The administrative regions of the departiment are identified on Figure 2 in APPENDIX C (located at the end of this

Page 9 1AC 2007



IDAHO ADMINISTRATIVE CODE IDAFPA 37.03.08
Department of Water Resources Water Appropriation Rules

chapter). The names of newspapers used for statewide publication are available from any department office. (7-1-93)
b. Applications for permit which have been advertised. _ (7-1-93)

i Notice of applications for permit for water from the Snake River between Swan Falls Dam and
Milner Dam or surface and groundwater tributaries to that reach of Snake River which were advertised prior to July 1,
1985 ang have been held without final action by the department due to the Swan Falis controversy shall be
readvertised by the Director in accordance with Rule Subsection 040.02.a. as appropriate to allow opportunity for
protests to be entered with respect to the public interest criteria of Section 42-203C(2), Idaho Code. (7-1-93)

il Applications for permit from the Snake River or surface and groundwater sources upstream from
Milner Dam which have been held without action due to the Swan Falls controversy may be processed without
readvertisement. (7-1-93)

iii. The applicant shall pay the readvertisement fee provided in Section 42-221F, 1daho Code, prior o
the readvertisement. (7-1-93})

iv. Failure 1o pay the readvertising fee within thirty (30) days after the applicant is notified to do so is
cause for the Director to void the application. (7-1-93)

c. Notice of existing permits, (7-1-93)
i Existing permits appropriating water held in trust by the state of Idaho issued prior to July I, 1985,

uniess exempted by Rule Subsection 040.02.c.ii. shail be subject 10 the review requirements of Section 42-203D,
1daho Code, and shall be readvertised in accordance with Rule Subsection D40.02.a. as appropriate. The review is

limited to the criteria described in Section 42-203C(2), 1daho Code. (7-1-93)
ii. Permits exempt from the provisions of 42-203D, ldaho Code, inchude: (7-1-93)
(1) Permits appropriating water not held in trust by the state of 1daho; (7-1-93)
(2} Permits for DCMI uses, stockwater uses and other essentially non-consumptive uses as determined
by the Director; and (7-1-83)
(3) Permits for which an acceptable proof of beneficial use submittai was received by the department

prior to July 1, 1985, or permits for which an acceptable proof of beneficial use was submitted after July 1, 1985, if
evidence satisfactory to the Director has been received to show that the permit was fully developed prior to July 1,

1985 1o the extent claimed on the proof of beneficial use. (7-1-93)
iii. Holders of permits subject to the review requirement of Section 42-203D, Idaho Code, shall pay in
advance, upon the request of the Director, the readvertising fee required by Section 42-221F, ldaho Code. (7-1-93)
iv. Failure to pay the readvertising fee within thirty (30) days after the applicant is notified to do so is
cause for the Director to cancel the permit. (7-1-93)
d. Provisions for Receiving Notice of Application for Permit by Mail. (7-1-83)
i. Pursuant to Section 42-203A(3), Idaho Code, the depariment will provide upon written request by

regular mail, postage prepaid, the notices for all applications for permit of the classes requested. Mailings will be
made on a periodic basis to include all notices of a specific class for which advertisements were prepared for
pubiication during the previous period. Mailings will be made on or about the day of the first advertisement as
provided in Rule Subsection 040.02.a.3. (7-1-93)

i. Naotice of the advertisement of application as described in Section 42-203A(3), Idaho Code, may be
represented by an abstract, summary or other such representation which includes all the information tequired by
Section 42-203A(1), Idaho Code, for a notice of an application for permit. (7-1-93)
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i1 The annua! mailing fee as described in Section 42-203A(3), 1daho Code, shall include all costs
incurred by the department in preparation of mailing of the notices of application to those requesting them. (7-1-93)

v The annual fee for receiving notice of all classes will be determined by the Director and shall be
paid to the department in advance on an annual basis (July 1 to June 30). The annual mailing fee shall be prorated by
the department for requests encompassing less than a ful} year and wiil be increased for the additional cost the

department incurs for requests encompassing fewer than all classes of notice. (7-1-93)

V. A request for a specific class of notice may be fulfilled by the mailing of notice of all applications
for permit received by the department untess the additional cost to the department of preparing the requests for a
specific class of notice is paid in advance. {7-1-93)

vi. A request 1o receive a class of notice of applications shall be effective not later than thirty (30) days
after receipt by the department of the request together with the annual fee, (7-1-93)

vil. The notice published in the newspaper of an application or of a permit being reprocessed as
required by Rule Subsection 040.02.a. through 040.02.c. is the official notice required by Section 42-203 A, Idaho
Code. Frrors or omissions in the notices of applications received by mail as provided by Rule Subsection 040.02.d. or

the failure of the notices to be delivered by mail does not invalidate the published notice. (7-1-93)
03. Protests, Intervention, Hearings, and Appeals. (7-1-93)
a. Protests. (7-1-93)

i Protests against the approval of an application for permit or against a permit being reprocessed
shail comply with the requirements for pleadings as described in the department’s adopted Rules of Procedure.
(7-1-93)

il. Protests against the approval of an application for permit ar against a permit being reprocessed will
only be considered if received by the department after receipt of the application by the department and prior to the
expiration of the protest period announced in the advertisement unless the protestant successfully intervenes in the

proceeding. (7-1-93)
ifi. General statements of protest (blanket protests) against appropriations for a particular class of use
or from a particular source of water will not be considered as valid protests by the Director. (7-1-93)
b. Intervention. Requests to intervene in a proceeding pending before the department shall comply
with the Department’s adopted Rutes of Procedure. (7-1-93)
c. Hearings. Hearings will be scheduled and held in accordance with the deparument’s adopted Rules
of Procedure. (7-1-93)
d. Appeals. Any final decision of the Director may be appealed in accordance with Section 42-1701 A,
idaho Code. (7-1-93)
04. Burden of Proof. (7-1-93)
a, Burden of proof is divided into two (2) parts: first, the burden of coming forward with evidence to
present a prima facie case, and second, the ultimate burden of persuasion. (7-1-93)
b. The burden of coming forward with evidence is divided between the applicant and the protestant as
follows: {7-1-93)
i The applicant shall bear the initial burden of coming forward with evidence for the evaluation of
criteria (a) through (d} of Section 42-203A(5), 1daho Code; (7-1-93)
i. The applicant shall bear the initial burden of coming forward with evidence for the evaluation of
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criterion {e) of Section 42-203A(5), Idaho Code, as to any factor affecting local public interest of which he is
knowledgeable or reasonably can be expected to be knowledgeable. The protestant shal] bear the initial burden of
coming forward with evidence for those factors relevant 1o criterion (e} of Section 42-203A(5), Idaho Code, of which
the protestant can reasonably be expected to be more cognizant than the applicant. (7-1-93)

iil. The protestant shall bear the initial burden of coming forward with evidence for the evaluation of
the public interest criteria of Section 42.203C(2), Idaho Code, and of demonstrating a significant reduction, except
that the applicant shall provide details of the proposed design, construction, and operation of the project and directly
associated operations (o allow the impact of the project to be evaluated. (7-1-93)

c. The applicant has the ujtimate burden of persuasion for the criteria of Section 42-203A, ldaho
Code, and the protestant has the ultimate burden of persuasion for the criteria of Section 42-203C, Idahe Code.
(7-1-93)

d. For unprotested applications or pemmits (© be reprocessed, the Director will evaluate the
application, information submitied pursuant to Rule Subsection 040.05.c. and information in the files and records of
the department, and the resuits of any studies the department may conduct to determine compliance with the
appropriate critena. (7-1-83)

e In protested matters the Director will take official notice of information as described in the
department’s adopted Rules of Procedure, and will, prior to considering, circulate to the parties information from
department studies and field examinations concerning the protested application or permit being reprocessed, if such

information has not otherwise been made a part of the heanng record. {7-1-93)
05. Additional Information Requirements. (7-1-93)
a For unprotested applications and permits being reprocessed, the additional information required by

Rule Subsection 040.05.c. shall be submitted within thirty (30) days after the Director notifies the applicant that the
application or permit is being reviewed for decision. The Director may extend the time within which to submit the
information upon request by the applicant and upon a showing of good cause. Failure to submit the required
information within the time period ailowed will be cause for the Director to void an application or to advance the

priority of a permit being reprocessed by the number of days that the information submittal is late. The Director will
provide opportunity for hearing as provided in Section 42-1701A, ldaho Code. {(7-1-93)

b. For protested applications or protested permits being reprocessed, the information required by Rule
Subsection 040.05.c. may be requested by the Director to be submitted within thirty {30) days after notification by the
Director, may be made a part of the record of the hearing held to consider the protest, or may be made available in
accordance with amy pre-hearing discovery procedures. Failure to submit the required information within the time
period allowed will be cause for the Director to void an application or to advance the priority of a permit being
reprocessed by the number of days that the information submittal is late. (7-1-93)

c. The following information shall be submitted for applications to appropriate unappropriated water
or trust water and for permits being reprocessed for trust water. The additional information submittal requirements of
this rule are waived for filings which seek to appropriaie five (5) cfs or less or storage of five hundred acre-feet {500
AF} or less and for filings seeking reallocation of trust water which the Director determines will reduce the flow of
the Snake River measured at Murphy Gauge by not more than two (2) acre-feet per day. For filings proposing
irrigation as a purpose of use, the additional information is required if more than two hundred (200) acres will be
irrigated. However, the Director may specifically request submittal of any of the following information for any filing,
as he deternines necessary. Information relative to the effect on existing water rights, Section 42-203A(5)a), Idaho
Code, shall be submitted as follows: (7-1-93)

I For applications appropriating springs or surface streams with five (5) or fewer existing users,
either the identification number, or the name and address of the user, and the location of the point of diversion and
nature of use for each existing water right shall be subrnitted. (7-1-93)

ii. For applications appropriating groundwater, 2 plat shall be submitted locating the proposed well
relative 10 al} existing wells and springs and permitted wells within a one-half mile radius of the proposed well.
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(7-1-93)

iil. Information shall be submitted concerning any design, construction, or operation techniques which

will be empioyed to eliminate or reduce the impact on other water rights. (7-1-93)
d. Information reletive to sufficiency of water supply, Section 42-203A(5)(b), 1daho Code, shall be
submitted as follows: (7-1-93)

i Information shall be submitted on the water requirements of the proposed project, including, but
not limited to, the required diversion rate during the peak use period and the average use period, the volume to be
diverted per year, the period of year that water is required, and the volume of water that will be consumptively used

per year. (7-1-93)

il Information shall be submitted on the quantity of water available from the source applied for,
including, but not limited to, information concerning flow rates for surface waier sources available during periods of
peak and average project water demand, information concerning the properties of the aguifers that water is to be
taken from for groundwater sources, and information on other sources of supply that may be used to supplement the

applied for water source. (7-1-93)
e. Jaformation relative o good faith, delay, or speculative purposes of the applicant, Section 42-
203A(5)(c), 1daho Code, shall be submitted as follows: (7-1-93}
i The applicant shali submit copies of deeds, leases, easements or applications for rights-of-way

from federa! or state agencies documenting a possessory interest in the lands necessary for all project facilities and
the place of use or if such interest can be obtained by eminent domain proceedings the applicant must show that
appropriate actions are being taken to obtain the interest. Applicants for hydropower uses shall also submit

information required to demonstrate compliance with Sections 42-205 and 42-206, Idaho Code. (7-1-93}
it The applicant shall submit copies of applications for other needed permiss, licenses and approvals,

and must keep the departinent apprised of the status of the applications and any subsequent approvals or denials.
(7-1-93}
f. Information Relative to Financial Resources, Section 42-203A(5)(d), Idaho Code, shall be
submitted as follows: (7-1-93)

1. The applicant shall submit a current financial statement certified to show the accuracy of the
information contained therein, or a financial commitment letter along with the financial statement of the lender or
other evidence to show that it is reasonably probable that financing will be available to appropriate the water and
apply it to the beneficial use proposed. (7-1-93)

it. The applicant shall submit plans and specifications along with estimated construction costs for the
project works. The plans shall be definite enough to allow for determination of project impacts and implications.
(7-1-93)

Information Relative to Conflict with the Local Public Interest, Section 42-203A(5)(e), 1daho
Code, shail be submitted as follows: The applicant shall seek comment and shall submit ail letters of comment on the
effects of the construction and operation of the proposed project from the governing body of the city and/or county
and tribal reservation within which the point of diversion and place of use are located, the 1daho Department of Fish
and Game, the Idaho Department of Environmental Quality, and any imrigation district or canal company within
which the proposed project is located and from other entities as determined by the Director. (7-1-93)

h. The following information Relative to the Public Interest Criteria of Section 42-203C(2), Idaho
Code, shall be submitted by an applicant seeking realiocation of trust water for a project which the Director
determines will reduce the flow of the Snake River by more than two (2) acre-feet per day. For filings proposing
irrigation as a purpose of use, the additional information is required if more than two hundred (200) acres will be
irrigated. The Director may request any or all of the following information for any filing seeking the realiocation of
trust walter, {7-1-93)
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i A project design and estimate of cost of development shall be submitted. For applications
appropriating more than twenty-five (25) cfs, or ten thousand (10,000) AF of storage, or generating more than five (5)
megawatts, the information shall be prepared and submitted by a qualified engineer licensed under the provisions of
Chapter 12, Title 54, Idaho Code, unless waived by the Director. The design shall be definite enough to reflect the
project’s impacts and implications as required in subsequent rules. (7-1-93)

it. If the project proposes development for irrigation purposes, information shall be submitted on crop
rotation, including acreages, for lands when newly developed. {7-1-93)

iil. Information shall be submitted concerning the number and kinds of jobs that will be created or
eliminated as a direct result of project development including both the construction and operating phases of the
project. If jobs are seasonal, the estimated number of months per year of employment shall be submitted.  (7-1-93)

iv. For applications or permits being reprocessed for more than twenty-five {25) cfs, or more than ten
thousand (10,000} AF of storage, or more than five (5) megawatts, information shall be submitted concerning the
changes to community services that will be required during the construction and operation phases of the project
including, but not limited to, changes to schools, roads, housing, public utilities and public health and safety facilities,

if any. (7-1-93)
v, Information shall be submitted concerning the source of energy for diverting and using water for
the project, the estimated instantanecus demand and total amount of energy that will be used, the efficiency of use,
and energy conservation methaods, {7-1-93)
vi. Information shall be submitted concerning the location, amount, and quality of return flow water,
and any water conservation features of the proposed project. (7-1-93)
Vii. If the project proposes irrigation as a use, information shail be submitted concerning the kinship, if

any, of the operator of the land w0 be irrigated by the project to the appiicant, the location and acrezge of other
imgaied lands owned, leased, or rented by the applicant, the names, addresses and number of shares held by each
shareholder if the applicant is a corporation, evidence of tax-exempt status if a corporation is so claiming, a sotl
survey prepared in accordance with the U.S. Soil Conservation Service imrigatable land classification system, and a
schedule for bringing into production the project lands. (7-1-93)

041. - 044, (RESERVED).
045. EVALUATION CRITERIA (RULE 45).

01. Criteria for Evaluating All Applications to Appropriate Water. The Director will use the
following criteria in evaluating whether an application to appropriate unappropriated water or trust water should be
approved, denied, approved for a smalier amount of water or approved with conditions. (7-1-93)

a. Criteria for determining whether the proposed use will reduce the guantity of water under existing
waler rights. A propased use will be determined to reduce the quantity of water under an existing water right {i.e.,
injure another water right} if: (7-1-93)

i, The amount of water available under an existing water right will be reduced below the amount
recorded by permit, license, decree or valid claim or the histarical amount beneficially used by the water right holder
under such recorded rights, whichever is less. (7-1-93)

il The holder of an existing water right will be forced to an unreasonable effort or expense to divert
his existing water right. Protection of existing groundwater rights are subject to reasonable pumping level provisions
of Section 42-226, 1daho Code; or (7-1-93)

1ii. The quality of the water available to the hoider of an existing water right is made unusable for the
purposes of the existing user’s right, and the water cannot be restored to usable quality without unreasonable effort or
eXpense. {7-1-93)
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v An application that would otherwise be denied because of injury to another water right may be
approved upon conditions which will mitigate losses of water to the holder of an existing water right, as determined
by the Director. (7-1-93)
V. The provisions of Rule Subsection 045.01.a.v. are nat intended to require compensation or
mitigation for loss of flow to holders of subordinated hydropower rights or those from which trust water 15
reallocated. (7-1-93)
h. Criteria for determining whether the water supply is insufficient for the proposed use. The waier

supply will be determined to be insufficient for the proposed use 1f water is not available for an adequate time interval
in quantities sufficient to make the project economically feasible (direct benefits to applicant must exceed direct costs
to applicant), unless there are noneconomic factors that justify application approval. In assessing such noneconomic
factors, the Director will alsa consider the impact on other water rights if the project is abandoned during construction
or after completion, the impact on public resource values, and the cost to local, state and federal povernments of such
an abandonment. (7-1-83)

c. Criteria for determining whether the application is made in good faith. The criteria requiring that
the Director evaluate whether an application is made in good faith or whether it is made for delay or speculative
purposes requires an analysis of the intentions of the applicant with respect to the filing and diligent pursuit of
application requirements. The judgment of another person’s intent can only be based upon the substantive actions that
encompass the proposed project. Speculation for the purpose of this rule is an intention to obtain a permit to
appropriate water without the intention of applying the water to beneficial use with reasonable diligence. Speculation
does not prevent an applicant from subsequently selling the developed project for a profit or from making & profit
from the use of the water. An application will be found to have been made in good faith if: (7-1-93}

. The applicant shall have legal access to the property necessary 1o comstruct and operate the
proposed project, has the authority to exercise eminent domain authority to obtain such access, or in the instance ofa
prosect diverting water from or conveying water across land in state or federal ownership, has filed all applications
for a right-of-way. Approval of applications involving Desert Land Entry or Carey Act filings will not be issued until
the United States Department of Interior, Bureau of Land Management has issued a notice classifying the lands

suitable for entry; and (7-1-93)
ii. The applicant is in the process of obtaining other permits needed to construct and operate the
project: and (7-1-93)
1ii. There are no obvious impediments that prevent the successful completion of the project.  (7-1-93)
d. Criteria for determining whether the applicant has sufficient financial resources to complete the
project. {7-1-93)

1. An applicant will be found to have sufficient financial resources upon a showing that it is
reasonably probable that funding is or will be available for project construction or upon a financial commitment letter
acceptable to the Director. This showing 1s required as described in Rule Subsection 040.05.c. or at the time the
hearing provided by Subsection Rule 040.05.c. is conducted. (7-1-93)

1. A governmental entity will be determined to have satisfied this requirement if it has the taxing,
bonding or coniracting authority necessary o raise the funds needed to commence and pursue project construction in
accordance with the construction schedule. (7-1-93)

e. Criteria for determining whether the project conflicts with the local public interest. The Director
will consider the following, along with any other factors he finds to be appropriate, in determining whether the
project will conflict with the Jocal public interest: (7-1-93)

1. The effect the project will have on the economy of the local area affected by the proposed use as
determined by the employment opportunities, both short and long term, revenue changes to vanous sectors of the
ecanomy, short and long term, and the stability of revenue and employment gains; (7-1-93)
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1. The effect the project will have on recreation, fish and wildlife resources in the local area affected
by the proposed use; and (7-1-93)

1. Compliznce with applicable air, water and hazardous substance standards, and compliance with
planning and zoning ordinances of local or state government jurisdictions. (7-1-93)

iv. An zpplication which the Director determines will conflict with the local public interest will be
denied unless the Director determines that an over-riding state or national need exists for the project or that the
project can be approved with conditions to resolve the conflict with the focal public interest. (7-1-93)

02. Criteria for Evaluating Whether a Proposed Use of Trust Water Will Caunse a Significant
Reduction. Reference: Section 42-203C(1), Idaho Code and Rule Subsection 025.02.b. For purposes of reallocating
trust water made available by the Snake River water rights agreement, an application for permit or a permit being
reprocessed, will be presumed to not cause a significant reduction if the Director determines that it complies with
both the individual and cumulative tests for evaluating significant reduction as provided in Rules Subsections
045.02.a. and 045.02.b. {7-1-93)

a. Individual test for evaluating significant reduction. A proposed use will be presumed to not catise a
significant reduction if when fully developed and its impact is fully felt, the use will individuaily reduce the flow of
the Snake River measured at Murphy Gauge by not more than two (2) acre-fect per day. An irrigation project of two
hundred (200) acres or Jess located anywhere in the Snake River Basin above Murphy Gange proposing to use trust
water is presumed Lo not reduce the flow at Murphy Gauge by more than two (2) acre-feet per day. The presumption
of this section is not applicable to applications or permits to be reprocessed which the Director determines to be part
of a larger development. (7-1-93)

b. Cumulative test for evaluating significant reduction. A proposed use will be presumed to not cause
a significant reduction, if the use, when fully developed and its impact is fully feli and when considered cumulasively
with other existing uses and other uses reasonably likely 1o exist within twelve (12) months of the proposed use, will

not deplete the flow of Snake River measured at Murphy Gauge by more than: {7-1-93)
1. Forty thousand {40,000) acre-feet per czlendar year when considered with all other uses approved
for development of trust water during that calendar year; (7-1-93)

1. Forty thousand (40,000) acre-feet per calendar year using a four (4) year moving average when
considered with ali other uses approved for development of trust water during that four (4) year period; and (7-1-93)

iil. Twenty thousand (20,000} acre-feet per calendar year from filings approved for reallocation of trust

water which meet the criteria of Rule Subsection 045.02.a. (the individual test for evaluating significant reduction).
{7-1-93)
c. The Director will deterniine on a case-by-case basis from available information whether a permit to

be reprocessed or an application for trust water which exceeds the flow depletion limits of Rule Subsection 045.02, or
one which meets the flow depletion limits but has been protested, will cause a significant reduction. In making this
determination, the Director will consider: (7-1-93)

1. The amount of the reduction in hydropower generation that the proposed use will cause
individually and cumulatively with other uses expected to be developed within twelve {12) months of the proposed
use as compared to the existing hydropower generation output of the affected facility or facilities. (7-1-93)

il. The telative importance of the affected hydropower facility or facilities to other sources of
electrical power generation available to the holder of the facility or facilities. (7-1-93)

ii1. The timing of the reduction in hydropower generation both on an annual basis and on a long-term
basis considering the lag time between the beginning of diversion by the proposed use and the resulting reductian in
hydropower generation. (7-1-93)

Page 16 IAC 2007



IDAHO ADMINISTRATIVE CODE IDAPA 37.03.08
Department of Water Resources Water Appropriation Rules

iv, The effect of the reduction in hydropower generation on the unit cost of hydropower from the
facility or facilities and the average cost of electrical power offered by the holder of the facility. (7-1-93)

V. The terms of contracts, morigages, or regulatory permits and lcenses which require the holder of
the hydropower generation facility 10 retain the capability to produce hydroelectric power at a specific level. (7-1-93}

d. Other provisions of these rules not withstanding, applications or permits to be reprocessed
proposing a direct diversion of water for irrigation purposes from the Snake River between Milner Dam and Swan
Falls Dam or from tributary springs in this reach are presumed to cause a significant reduction. (7-1-93)

e Other provisions of these rules not withstanding, applications or permits to be reprocessed for
DCMI purposes are presumed to not cause a significant reduction. (7-1-93}

03. Criteria for Evaluating Public Interest. If the Director determines that a proposed use of trust
water held by the state pursuant to Section 42-203B(5), idaho Code, will cause a significant reduction, the Director
will consider the criteria of Section 42-203C(2), Tdaho Code, before acting on the application or permit being
reprocessed. The Director shali consider and batance the relative benefits and detriments for each factor required to
be weighed under Section 42-203C(2), Idaho Code, to determine whether a proposed reduction of the amount of
water available for power production serves the greater public interest. The Director shall evaluate whether the
proposed use sought in the permit being reprocessed or the application will provide the greater benefit to the people
of the state of Idaho when balanced against other uses for the same water resource. In evaluating the public interest
cniteria, the Director wili use the following guideiines: {7-1-93

a. The Director will consider the potential benefits both direct and indirect, and that the proposed use
would provide to the state and local economy. The economic appraisal shall be based upon generaily accepted
economic analysis procedures which uniformly evatuate the following factors within the state of 1daho and the county

or counties directly affected by the project: (7-1-93)
L Direct project benefits. (7-1-93)
ii. Indirect benefits including net revenues to the processing, transportation, supply, service and
government sectors of the economy. (7-1-93)
ne Direct project costs, to include the opportunity cost of previous land use. (7-1-93)
iv. Indirect project costs, including verifiable costs to government in net tost revenue and increased

regulation costs, verifiable reductions in net revenue resulting from losses to other existing instream uses, and the
increased cost of replacing reduced hydropower generation from unsubordinated hydropower generating facilities.
(7-1-93)

b. The Director will consider the impact the proposed use would have upon the electric utility rates in
the state of Idaho, and the availability, foreseeability and cost of alternative energy sources to ameliorate such impact.
These evaluations will include the following considerations: {7-1-93)

1. Projections of electrical supply and demand for 1daho and the Pacific Northwest made by the
Bonneville Power Administration and the Northwest Power Planning Council and information available from the
ldaho Public Utilities Commission or from the electric utility from whose water right trust water is being reallocated.

(7-1-93)

ii. The long term reliability of the substitute source and the cost of alternatives including the resulting

impact on elecirical rates. (7-1-9%)
c. The Director wi}l consider whether the proposed use will promote the family farming tradition in

the state of Idaha. For purposes of this evaluation, the Director will use the following factors. {7-1-93)
d. If the total land to be irrigated by the applicant, including currently owned and leased irrigated jand

and land proposed 1o be irrigated in the application and other applications and permits of the applicant, do not exceed
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nine hundred sixty (960) acres, the application will be presumed to promote the family farming tradition.  (7-1-93)

e. If the requirement of Rule Subsection 045.03.ci. is not met, the Director will consider the extent
the applicant conforms to the following characteristics: (7-1-93)

1. The farming operation developed or expanded as a result of the application is operated by the
applicant or a member of his family {spouse, parents or grandparents, linea! descendents, including those that are
adopted, lineal descendents of parents; and spouse of lineal descendents); (7-1-93)

i In the event the application is filed in the name of a partnership, one or more of the partners shall
operate the farming operation; and (7-1-93)

ii. If the application is in the name of a corporation, the number of stockholders does not exceed
fifteen {15) persons, and one or more of the stockholders operates the farming operation unless the application is

submitted by an irrigation district, drainage district, canal company or other water entity authorized to appropriate
water for landowners within the district or for stockholders of the company alt of whom shall meet the family farming

criteria. (7-1-93)
f. The Director will consider the promotion of full economic and multiple use development of the
water resources of the state of Idaho. In this repard, the extent to which the project proposed complies with the
following factors will be considered: (7-1-93)
1. Promotes and conforms with the adopted State Water Pian; {7-1-93)
i. Provides for coordination of proposed and existing uses of water 10 maximize the beneficial use of
available water supplies; (7-1-93)
ii. Utilizes technology economically available to enhance water and energy use efficiency; (7-1-93)
iv. Provides multiple use of the water, inciuding multipumose storage; {7-1-93)
V. Allows opportunity for resse of retum flows; (7-1-83)
vi. Preserves or enhances water quality, fish, wildlife, recreation and aestheiic values; (7-1-93)
vii. Provides supplemental water supplies for existing uses with inadequate supplies. {7-1-93)

g. The Director will consider whether a proposed use, which includes irrigation, will conform to a
staged development policy of up to twenty thousand (20,000) acres per year or eighty thousand (80,000} acres in any
four (4) year period in the Snake River drainage above Murphy Gauge. In applying this criteria, the Director will
consider the following: (7-1-93)

1. “Above Murphy gauge™ means the Snake River and any of its surface or groundwater tributaries
upstream from Murphy gauge which gauge is located on the Snake River approximately four (4) miles downstream
from Swan Falls Dam from which trust water is to be reallocated; (7-1-93)

il. Twenty thousand (20,000) acres per year or eighty thousand (80,000) acres per four (4) year period
is a four (4) year moving average of Twenty thousand (20,000} acres/year of perniits issued during a calendar year for
irrigation development. If permits for development of less than twenty-thousand {20,000) acres are issued in a year,
additional development in excess of twenty-thousand (20,000) acres can be permitted iz succeeding years. Likewise,
if more than twenty thousand (20,000} acres is permitted in one year (recognizing that a single large project could
exceed twenty thousand (20,000) acres) the permitied development in succeeding years must be correspondingly less
to maintain no greater than a twenty thousand (20,000) acres/year average for any four (4) year period; (7-1-93)

iii. The criteria of Rule Subsection 045.03.g. applies to muliple-use projec'ts with irrigation as a
principa] purpose. Projects which use irmigation as only an incidental purpose, such as the jand treatment of waste,
shall not be included within this policy; and (7-1-93)
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iv.  An application determined by the Direcior to be otherwise approvable but found to exceed the
acreage limitations, when considered with other applications approved for development, may be approved with
conditions providing for the construction of project works and beneficial use of water to be commenced in a future

year. (7-1-93)
h, No single public interest criterion will be entitled to greater weight than any other public interest
criterion. {7-1-93)
i Until such time as the studies prescribed in Palicy 32 1 of the Siate Water Plan are completed and

accepted by the Idaho Water Resource Board, applications and permits reprocessed which propose to divert water 1o
surface storage from the Snake River and surface tnibutaries upstream from Murphy Gauging Statien shall be
presumed to satisfy the public interest criteria of Section 42-203C(2), ldaho Code. Applications or reprocessed
permits which are approved priar 1o compiletion of the studies, will not be subject to additional reprocessing. (7-1-93)

J- Applications for permit for trust water sources filed prior to July 1, 1985, for projects for which
diversion and beneficial use was complete prior to October 1, 1954, are presumed to satisfy the public interest criteria
of Section 42-203C(2), ldaho Code. (7-1-93)

k. Applications or permits to be reprocessed proposing a direct diversion of water for irrigation
purposes from the Snake River between Milner Dam and Swan Falls Dam or from tributary springs in this reach are
presumed not to be in the public interest as defined by Section 42-203C, 1daho Code. Such propesals, are presumed to
prevent the full economic and multiple use of water in the Snake River Basin and to adversely affect hydropower
availability and electrical energy rates in the state of 1daho. (7-1-93)

L Proposed DCMI uses which individually do not have 2 maximum consumptive use of more than
two acre-feet/day are presumed to meet the public interest criteria of Section 42-203C(2), ldaho Code, unless
protested. (7-1-93}

046. -- 049. (RESERVED).
050. CONDITIONS OF APPROVAL (RULE 50).

01. Issuance of Permits with Conditions. The Director may issne permits with cenditions to insure
compliance with the provisions of Title 42, Chapter 2, 1daho Code, other statutory duties, the public interest, and
specifically to meet the criteria of Section 42-203A, Idaho Code, and to meet the requirements of Section 42.203C,
ldaho Code, to the fullest exient possible including conditions to promote efficient use and conservation of energy
and water, (7-1-93)

02. Requirements to Mitigate Impact of Flow Depletion. Permits to be reprocessed or applications
approved to appropriate water from the main stem of the Snake River between Milner and Murphy gauging station
for diversion to off-stream storage during the period November | to March 31 shall incinde requirements to mitigate,
in accordance with Policy 32 1 of the State Water Plan, the impact of flow depletions on downstream generation of
hydropower. (7-1-93})

03. Applications and Existing Permits That Are Junior and Subordinate. Applications and
existing permits approved for hydropower generation shall be junior and subordinate to all rights to the use of water,
other than hydropower, within the state of Idaho that are initiated later in time than the priority of the application or
existing hydropower permit. A subordinated permit shali not give rise to any right or claim against future rights to the
use of water, other than hydropower, within the state of Idaho mitiated later in time than the priority of the application
or existing hydropower permit. A permit issucd for hydropower purpases shall contain a term condition on the
hydropower use in accordance with Section 42-203B(6), ldaho Code. (7-1-93}

04. Permanent Flow Measuring Device Requirement. Applications approved for on-stream storage
reservoirs will, unless specifically waived by the Director, require permanent flow measuring devices both upsiream
and downstream from the reservoir. (7-1-93)
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05. Well Spacing and Well Consiruction Requirements. Applications approved for diversion of
groundwater may include conditions requiring well spacing and well construction requirements. (7-1-93)

06. Reprocessed Permits. Permits reprocessed pursuant o Section 42-203D, Idaho Code, may be
cancelled, modified or conditioned by the Director to make the permit comply in every way with any permit that
would be issued for the same purpose based upon a new application processed under these rules. (7-1-93)

07. Conditioning of Permits. The Director may condition permits to reguire commencement of
construction of project works within a designated time interval not to exceed one year and completion of construction
of project works and beneficial use of water within a ime interval not to exceed five (5) years. (7-1-93)

08. Voiding Approval of Permit. Permits may be conditioned to authorize the Director to void the
approval of the permit if he determines that the applicant submitted false or misleading information on the application
or supporting documneants. (7-1-93)

09. Retetion of Jurisdiction. The Director may condition permits to retain jurisdiction to insure
compliance with the design, construction and operation provisions of the permit. (7-1-93)

10. Insuring Minimum Stream Flows and Prior Rights. The Director may condition permits to
insure that established minimum stream flows and prior rights including prior rights reserved by federal law are not
mjured. (7-1-93)

11. Insuring Compliance with Water Quality Standards. The Director may condition permits (o
insure compliance with Idaho’s water quality standards. (7-1-93)

12. Insuring Assignment of Interest. The Director may condition a permit issted for trust water 1o
require that any amendment (Section 42-211, Idahe Code), transfer (Section 42-222, Idaho Code), or assignment of
interest in the permit by any method whatsoever shall not result in the project failing to meet the public interest
criteria of Section 42-203C, 1daho Code except, however, lenders obtaining title to the project through default will
have a reasonable period of time, as determined by the Director, 1o meet such criteria or to convey the project to a
person or entity that does meet the criteria. {7-1-93)

051. -- 054. (RESERVED).
055. MORATORIUM (RULE 55).

01. Applications for Permit. (7-1-93)
a. The Director may cease to approve applications for permit in a designated geographical area upon
finding a need to: (7-1-93}
1. Protect existing water rights, (7-1-93)
1. Insure compliance with the provisions of Chapter 2, Title 42, Idaho Code; and {7-1-93}
iii. Prevent reduction of flows below a minimum stream flow which has been established by the
Director or the board pursuant to applicable law. (7-1-93)
b. Notice of the Director’s action to cease application approval will be by: {7-1-93}
i Summary Order served by certified mail upon the then existing affected applicants; and  (7-1-93)
il. Publication of the order for three (3) consecutive weeks in a newspaper or neWspapers of general
circulation in the area affected. (7-1-93)
c. Objections to the DirectorDirector’s action shall be considered under the department’s adopted
Rules of Procedure and applicable law. (7-1-93)
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02. Permits. {7-1-93})
a. To the extent a permit has not been developed, the Director may cancel, or modify permits for
which proof of beneficial use has not been submitted in 2 designated geographical area as an extension of Rule
Subsection 055.0%. (7-1-93)
b. Notice of the Director’s action to cancel or modify permits shall be by: (7-1-93}

i Summary Order served by certified mail upon the affected permit holders in the designated area.
(7-1-93}
i Publication of the order for three (3} consecutive weeks in a newspaper or newspapers of general
circulation in the area. (7-1-93)
c. Objections to the Director’s action shall be considered under the department’s adepted Rules of
Procedure and applicable law. (7-1-93)

056. -- 999. (RESERVED).
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