11/07 RECEIVED

STATE OF IDAHO APR 14 2008
DEPARTMENT OF WATER RESOURCES .
NOTICE OF PROTEST WESTERN REGION

1. Matter being protested:
Application for Permit No. 77-14283 in the name of Carl Smid.
2. Name of protestant:
United States Department of the Interior (USDOI)
Bureau of Land Management (BLM)
Idaho State Office (ISO)
3. Protestant’s Representative for service (If different than protestant):
Fredric W. Price, Water Rights Specialist, ID933B
4. Service mailing address:
United States Department of the Interior (USDOI)
Bureau of Land Management (BLM)
Idaho State Office (ISO)
1387 South Vinnpell Way
Boise, Idaho 83709
5. Service telephone number:

(208) 373-3831

Email Address:
Fredric_Price@blm.gov

6. Basis of protest (including statement of facts and law upon which the protest is based):
The application for water permit describes a place of use for power purposes that is federal public
land. The applicant is not authorized to construct facilities on federal public land as described in
Application for Permit No. 77-14283 for the Place of Use (POU) within:
Township 24N Range 03E Section 13 SWSE.

7. What wouild resolve your protest?

Amend the application for water permit to exclude federal public land as a place of use.

NOTICE OF PROTEST
77-14283, Carl Smid
April 14, 2008



1 hereby acknowledge that if I, or my designated representative, fail to appear at any regularly scheduled
conference or hearing in the matter of which I have been notified at the address above, the department may issue

a notice of proposed default against me in this matter for failure to appear. I also verify that 1 have served a
copy of this protest upon the applicant,

Signed this 14™ d

?prﬂ 2008.
7

Fredric W. Price
Protestant’s Representative

Enclosures:
Copy of Application for Permit No. 77-14283 for Carl Smid.

Two (2) Maps for Place of Use (POU) within:
Township 24N Range 03E Section 13 SWSE

Master Title Plat for Place of Use (POU) within:
Township 24N Range 03E Section 13 SWSE

FERC Order, Docket No. DI06-2-000

NOTARY:
Subscribed and sworn to before me on this 14"_day of April, 2008
*

Residing at: Mountain Home, Idaho
My Commission expires: December 21, 2011

Seal

FOR DEPARTMENT USE ONLY

Received by Chv%\ Date: April 14, 2008 Time __ > . YT am
/

$25.00 fee Re.ccipted b?;ﬂ_L # O343 df” Date: April 14, 2008

NOTICE OF PROTEST
77-14283, Carl Smid
April 14, 2008



CERTIFICATE OF SERVICE

I certify that on April 14, 2008, I served a true and correct copy of the “Protest for Application for Permit No.
77-14283 for Carl Smid” with enclosures upon the following individuals by placing the documents in the
United States mail in Boise, Idaho, postage paid, and addressed as follows:

Original to:

Copies to:

John Westra, Regional Manager

1daho Department of Water Resources (IDWR)
Waestern Regional Office

2735 Airport Way

Boise, ID 83705-5082

Carl Smid
HC 69 Box 950
Riggins, 1daho 83545

Norman M. Semanko
1010 West Jefferson Street, Suite 101
Boise, 1daho 83702

Cuddy and Associates

125 Johnson Avenue, Suite #2
PO Box 64

Orofino, Idaho 83544

Craig Johnson, Fisheries/Wildlife Biologist-
Bureau of Land Management

Cottonwood Field Office (420)

1 Butte Drive

Cottonwood, ID 83522

Chuck Dillon, Realty Specialist
Bureau of Land Management
Cottonwood Field Office (420)
1 Butte Drive

Cottonwood, ID 83522

Stephanie Connolly, Field Manager
Bureau of Land Management

Cottonwood Field Office (420)
1 Butte Drive /7
, | /’/

Cottonwood, ID 83522 e

Jacob B. Sfmon 7 .
Persop/Serving g{)",‘cﬂ;neﬁts (print name)

& —
ggnaﬂrmﬁmg Documents

Aprl 14, 2008
Date

NOTICE OF PROTEST
77-14283, Carl Smid
April 14, 2008
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20061128-3004 Issued by FERC OSEC 11/2B/2006 in Docket#: DI06-2-000

UNITED STATES OF AMERICA 117 FERC 962,185
FEDERAL ENERGY REGULATORY COMMISSION

Carl Stmd Docket No. DI06-2-000

ORDER RULING ON DECLARATION OF INTENTION
AND FINDING LICENSING NOT REQUIRED

{Issued November 28, 2006}

l. On June 7, 2006, Carl Smid filed a Declaration of Intention (DI) concemning
his proposal to develop the French Creek Micro Hydro Project, to be located on
French Creek, tributary to the Salmon River, near the town of Riggins, Idaho
(T.4N,,R. 3 E, secs. 13 and 24, Boise Meridian).

PROJECT DESCRIPTION

2. The proposed French Creek Micro Hydroelectric Project, a run-of-river
facility, would include: (1) a 2,900-foot-long, 10-inch-diameter PCV penstock,
diverting 2 cfs from French Creek; (2) a powerhouse containing a 15 kW Pelton-
type turbine; and (3) appurtenant facilities. The powerhouse would be
approximately one mile from the confluence of French Creek with the Salmon
River. The power would be used on-site at the owner’s residence and ranch. The_
% project would not be connected to an interstate grid, and will not occupy any tribal

or federal lands.
PUBLIC NOTICE

3. Notice of the DI was published on June 14, 2006. Protests, comments,
and/or motions to intervene were to be filed by July 14, 2006. The U.S.
Department of the Interior, Fish and Wildlife Service (FWS), filed comments on
July 12, 2006. FWS stated that Bull Trout, a species listed as threatened under the
Endangered Species Act, was known to occur in French Creek, and expressed
concerns about the potential effect of the proposed facility on that population.
However, FWS also stated that the status of Bull Trout as a local population or
their location relative to the proposed project is not known. The State of Idaho
Department of Fish and Game (Idaho DFGj filed a Notice of Intervention and
Comments on July 12, 2006, stating that the tributary streams of the Salmon River
in general and French Creek in particular have been documented as contaming
Bull Trout and Snake River Steelhead. 1daho DFG did not provide any further
informatton about the location and/or numbers of fish or how the proposed project
might affect them. These comments raise issues related to licensing procedures



20061128-3004 Issued by FERC OSEC 11/28/2006 in Docket#: DI0&6-2-000
Docket No. DI06-2-000 2

and not whether the Cornmission has jurisdiction to require that the project be
licensed under Section 23(b)(1) of the Federal Power Act (FPA).

JURISDICTION

4. Pursuant to Section 23(b)(1) of the FPA, §817(1), a non-federal
¥ ‘hydroelectric project must (unless it has a still-valid pre-1920 federal permit) be _
licensed 1f it;

@ is located on a navigable water of the United States;

@ occupies lands of the United States;

o utilizes surplus water or waterpower from a government dam; or

o is located on a body of water over which Congress has Commerce

Clause jurisdiction, undergoes construction or major modification on
or after August 26, 1935, and the project affects the interests of
interstate or foreign commerce.

DISCUSSION

¥ 5. The proposed project will not occupy any public lands or reservations of
the United States and will not use surplus water or water power from a Federal
government dam. There is insufficient evidence to suggest that French Creek is a
navigable waterway at the site or in the vicinity of the proposed project. The
proposed project will be constructed after August 26, 1935, and is located on a
Commerce Clause waterway. It will not be connected to an interstate transmission
grid, and the power generated would be used solely by the applicant. Therefore,
the project would not affect the interests of interstate or foreign commerce as a
result of connection to the interstate electrical grid.

6. In some cases, a project’s effects on anadromous fish can constitute an
effect on the interests of interstate or foreign commerce. However, the effect
must be real and substantial. The proposed French Creek Project does not include
a dam, and will not block spawning habitat in the creek. In addition, the project
will not significantly affect flows in the creek. We, therefore, find that the project
would not have a significant effect on anadromous fish in the creek, and would not
affect the interests of interstate or foreign commerce.

CONCLUSION

6.  Section 23(b)(1) of the FPA does not require licensing of the proposed
project. Although the project will be constructed after August 26, 1935, and is
located on a Commerce Clause water, it would not affect the interests of
interstate or foreign commerce. There i1s no evidence to suggest that the project



20061128-3004 Issued by FERC QOSEC 11/28/2006 in Docket#: DI06-2-000
Docket No. D106-2-000 3

is located on a navigable waterway. If evidence to support the Commission’s
licensing jurisdiction is found in the future, Section 23(b)(1) would require
licensing. Under Section 4(g) of the FPA, the project owner could then be
required to apply for a license.

The Director orders:

(A)  Section 23(b)(1) of the Federal Power Act does not require licensing
of the proposed French Creek Micro Hydroelectric Project. This order is issued
without prejudice to any future determination, upon new or additional evidence,
that licensing is required.

(B) This order constitutes final agency action. Requests for rehearing by
the Commission may be filed within 30 days of the date of issuance of this order,
pursuant to 18 C.F.R. § 385.713.

Joseph D. Morgan

Director

Division of Hydropower
Administration and Compliance



Ident. No. 7 7" / 4;92.5’ 3

Form 202 12/09

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES reELl

APPLICATION FOR PERMIT -

To appropriate the public waters of the State of Idaho

1. Name of Applicant_____Garl Smid Phone A54H -3Q1-7005
Mailing address _ HC 69 Box 950, Riaggins, ID 83549

2. Source of water supply ___French Creek which s e tributary of Salmon River
3. Location of point of diversion is Township 24N Range 3E Sec,__ 24 in the SW %
SW v, NE % Gowvt Lol . BM, Idaho County;
udditional poirs of diversion if any:
4, Water will be used far the following purposes:
Amount _ 20 for  hydro power purposes from_Jgn 1 to_Dec 31 (both dates inclusive)
(cla or acre-feot por annum)
Amount for purposes from o ({both dates inclusive)
(cfs of aces-Jogt per annum}
Amourt for purposas from o {both dates inclusive)
{cfs or acre-feal por annum)
5. Total quantity 1o be appropriated is (a)__ 2.0 and/or {b)
cubic feel par sscond acre fool por aNLM

8. Proposed diverting works:

e. MbogmuMmdmvmmdmdeMrm&nmme__ﬂ,mw
ipce v 1 8lo

b. Height of storage dam foot, active resorvoir capacity ecre-feet: totel reservoir

ocapacity acre-fast
c. Proposed well diamstor is inches
d. is pround watsr with a temperature of greater than 85°F baing sought?

; proposed depth of wel! is fost
No

s, If wall is eiready drilled, when? ; Drilling firm N
; Drilling Permit No.

Wall was drilled for {wall owner)
7. Tima required for completion of works and application of water o propused beneficial use is 3 years (minimum 1 year)

8. Description of proposed Luses (if imgation only, go fo fem §): ‘
a, Hydropower, shaw total fest of head and propesed capecity In KW. 160 fest 15 KW [gee sttached)

b. Stockwatacing; list number and kind of livestock.

c. Municipal; show name of municipality.

d. Domestic; ahow number of households. e
e. Other; describe fully. fA\. .fr!..“-w Ly If' 'C?l%
AV NS T "\ RECEIVED
B APR 30 2007
ey WATER R

WESTERN FIEGfON

e
DE



Form 202 1299 ident. Mo,

8. Description of piace of uee:
&. I wataer is for imigation, indicste acreage in sach subdivieldn in the tabulation below.

b. 1 water l» usad for othar purposes, place 1 symbel of the use (exampie: D for Domeatic) in the correaponding plaoe of
use below. Ses instnuctions for standerd symbols.

1 NE N W $E TOTALS
. TWP | RGE | 8EC

EIE I RCONE

13 JIF P

Total numbar of acres to be imigated [+

10. Douarib® any other water rights usad for the same plrpases as deecribed sbove.

11. 2. Who owns the property st the point of diveraion? Coperl Emigl

b, Who owns the land Lo ba irigated or place of use? Corl Smid

c. i the property is ownad by s person other then tha spplicant, deacribe the arrangement enabling the applicant to
make this Sling:

13. MAP OF PROPOSED PROJECT REQUIRED -Attach an 8%"x11° map clenrty idertiying the proposed point of
diversion, piace of use, sacticn #, township & range. (A phatocapy of & USGE 7.9 minute tapographic quadrangls mup la preferred. )

BE IT KNOWN thet the undersigned herelry makes this spplingtion for permi to appropriate the public witers

of the State of Idgho wa herein set forth.
7

Signature of Applicart (and tts, if applicable)

Received by Dmf_zf_a.é_nm Profiminary check by ‘01\/ -

Fee § Recsiptad m
P:;lmhm preparad by___ 114 o EHEZZQQ thodin IDA ug COUNI‘Y %Ef PRES

Publication approved APRIE 2 & 9, 2008

O
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Conceptual plan of the French Creek, ID Micro-Hydro Project.
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Figure 3. USGS topographic map of the project location.
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Fom 205/208

1299

Warter Right No.
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

AFFIDAVIT FOR WATER RIGHTS TO BE USED FOR POWER PURPOSES

A. Establishment of Residency: (Complete sither 1, or 2).

1.

2

Individugl Applicant or individual Members of a Partnership:

L Cac\ €, SMQ(A) o__Riloains .

County of :OR C&\'\ Q , State of Ideho, being duly sworn, do hereby

certify that | am a bona fide resident of the State of \daho.

Corportation;

), ] of .
(name) (chty)

County of , State of Idaho, being duly swom, depose and

say: That | am the designated registered agent of the

: that as such | am in charge of the registered office of the said

(rname of corporation) .
corporation as required by Section 30-1-12, idaho Code, at

(chy)
Idaho, wherein are kept the corporate records required by Section 30-1-562, idaho Code: and that

is a corporation qualified to to business in the State of Idaho under the jaws

(rame of corporation)
of the State of idaho,

B. Ownership of Facliities: (To be completed for hydropower projects only)

The hydropower facility to be developed pursuant to the attached Application for Permit:

’E;r:‘ ,H Will not utiize existing man-made iigation facilities such as a dam or a canal.
}:3 {0 Wil utilize existing man-made irigation facilities such as a dam or a canal, and permission of the owner is
5 documented in an affidavit attached hereto.
O will utilize existing man-made irrigation facilities such as a dam or a canal, and the owner is the signee of this
affidavit.
/ M
/M & =T -
Applicant
STATE OF IDAHO )
- )ss
Countyof LA RO )
On this =2 / day of mQU} ,20_(){, , personally appegred before me the signer(s} of

SEAL

My commission expires: { J

that he {she) (they) executed the same.

Notary Pubiic resfding a

/eJ CLaing

REXANN ZIMMERMAN
Notary Public
State of Idaho




