State of Idaho
Department of Water Resources
Application for Permit

RECOMMENDATION OF WATERMASTER

Application for Permit No 75-14467

Applicant's Name: ARROWHEAD WATER DISTRICT
HOLDEN KIDWELL HAHN & CRAPO
PO BOX 50130
IDAHO FALLS ID 83405

Watermaster's Recommendation:
a) | do not oppose approval of this application.
b) | do not oppose approval of this application if it is conditioned as follows:

c) x | oppose approval of this application for the following reasons:

Se< {??c/ai(v/ document gnd LeHesr.

d) Additional Comment:

Dated this / J day of mmzf. - ooy

Water District No:  75A ) 2/ :/%W
A Ay Q

Watefn{aster's Signéture




March 12, 2008

Department of Water Resources

Enclosed is the 1996 Department of Water Resources Agreement with Arrowhead Water
District allowing 10 homes on Arrowhead’s water system. Currently, to my knowledge,
Arrowhead water already has 10 homes plus one service, making 11 service hook-ups.

The City of Salmon has priority year around water rights from Chips and Pollard Creek.
In past years, there have been times of the year when the City has not been able to receive
their full water right. Being a good neighbor, the City has chosen to run their Salmon
River pumps to keep up with the City’s water demand, rather than to take all of their
entitled water rights.

With more and more annexations coming into the City, there is no guarantee that the City
won’t use all their current water rights entitled to them.

The 0.02CFS of water Arrowhead is requesting equates to 9 gpm of water. I believe in
the future 4 additional homes on Arrowhead’s Water District could become a real
hindrance on Arrowhead’s existing 10 homes they are allowed on their system.

b

Water District 75A
Water Master, Harry J. Shanafelt
Assistant Water Master, Paul Stokes



RE
State of Idaho 9%

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

% s PHILIP E, BATT
k. GOVERNOR
May 28, 1996 (g @ P\(
KARL J. DREHER
MMRECTOR

RE:  In the matter of Application for Transfer No. 4104 of Water Right Nos. 75-00019D and 75-
00021 in the name of Idaho Arrowhead Water District

Dear Interested Party:

The accompanving order is a "recommended order” issued bv the department pursuant to
Secuon 67-5243, idaho Code. 1he provisions of this order wili not become ettective yntj the
irector.issites.a final order.in thi

Each party to these proceedings who appeared at the hearing may file a petition for
reconsideration, briefs and exceptions to the recommended order and may request otal argumerit
before the Director of the department as further described below:

ITION FOR RE ID

Any party may file a petition for reconsideration of a recommended order with the hearing
officer issuing the order within fourteen (14) days of the service date of the order. The hearing
officer will act on a petition for reconsideration within twenty-one (21) days of its receipt, or the
petition will be considered denied by operation of law. See Section 67-5243(3), Idaho Code.

EPTIO B

Within twenty-one (21) days after (a) the service date of this recommended order, (b) the
service date of a denial of a petition for reconsideration from this recommended order, or (c) the
lailure within twenty-one (21} days to grant or deny a petition for reconsideration from this
réComifiiited ofder, afiy [uifty may in writing support of lake Cxctplivns @ &y padtt of 4
reconumichded order and indy-tile briels in suppott of tht patty's position ot aiy issie 1 the
proceeding. Written briefs in support of or taking exceptions to the recommended order shall be
filed with the Director. Oppusing parties shail have twenty-one (21) days o tespond.

ORAL ARGUMENT

The Director may schedule oral argument in the matter before issuing a final order. Oral
argument on exceptions to a recommended order shall be heard at the discretion of the Director. If
oral arguments are to be heard. the Director will, within a reasonable time, notify each party of the
place. date and hour for the argument of the case. Unless the Director arders otherwise. all oral
arguments will he heard 1 Boise, Tdaho



CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in conneciion with the recommended order shull be served on all othey atrbies 1o Hes
proceedings in accordance with Rules of Procedure 302 and 303.

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The agéncy may remand the matter for further evidentiary bearingy (8 Turther Tactoal
development of the record i3 necessary before issuing a final order  “Fhe denartment will gerue »
copy of the final order on all partics of record.

BDER TO BISERICT CUURYS

A party aggricved by a linal order ol the Direcior 1s enutled to judicial review 1w oty

with sections 67-5271 through 67-5279, Idaho Code.
Sincgrely.

L. GLEN SAXTON E

Chief, Water Allocation Bureau

Enci:mu:

ce: HDWR » REping

[
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR TRANSFER NO. 4104 OF WATER

KIGHT NOS. 75-660190 AIND

!

)

)] RECOMMENDED ORDz
75-00021 IN THE NAME OF IDAHO )

)

)

ARROWHEAD WATER DISTRICT

Protests were filed with the Jdaho Department of Water Resources (department)
contesting the above described application for transfer. The department conducted a hearing, and
the hearing officer recommends the following Findings of Fact, Conclusions of Law and Order.

FINDINGS OF FACT
Water Right History

1. On April 29, 1994, Idaho Arrowhead Water District (Arrowhead) filed amended
application for transfer no. 4104 (application) with the department proposing 1o change the point
of diversion, nature of use and period of use of water right nos. 75-00619D and 75-00621.

2. Water right no. 75-00019 was decreed in 1903 to John Wheeler and C.C. Willis as
follows:

Rate of flow. 3.6 cfs (1230 miner's inches)

Source: Jesse Creek

Use: Irrigation

Priority: 1868

Place of use: Parts of Sections 19, 29, 30 and 31, T22N, R22E. B M

3. Water right no. 75-00021 was decreed in 1903 to Sophronia Pollard as follows:

Rate of flow: .10 cfs
Source: Jesse Creek
Use: Irngation
Priority: May 1883
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Point of diversion: Not described in decree
Place of use: Not described in decree

4, On October 8, 1907, the state engineer approved a change in the place of use for
0.30 cfs (15 miners inches) of right no. 75-00019. The place of use was changed to the
SE1/4NW1/4, Section 6, T2IN, R22E, B.M. The water right transferred was referred to in the
department files as the "Ostrander water” or the "Ostrander right.”

5. On June 29, 1981, the Department approved application for transfer no. 2356,
filed by Dale T. Smedley, for water right no. 75-00021 as follows:

Rate of flow 0.10 cfs

Source Chipps Creek

Use Irmgation

Point of diversion NE1/4NE1/4, Section 10, T2IN, R21E, B M.

Place of use: 40 acres within the NW1/4 SW1/4, Section | and the

NE1/4SE1/4, Section 2, TS21N, R21E, B.M.

6. On June 30, 1981, the department approved application for transfer no. 2355, filed
by Dale T. Smedley, for part of water right no. 75-00019. The water nght sought to be
transferred was the Ostrander right discussed in the preceding paragraph no. 4.

ident no.: 75-00019D
Rate of flow: 0.30 cfs
Volume: 12 AF
Source: Chipps Creek and Pollard Creek
Use: Irrigation
Point of div: Chipps Creek - SE1/4SW1/4, Section 2, T2IN,
R21E, B.M. '
Pollard Creek - NE1/4NE1/4, Seciion 10, T21IN,
R21E, BM.
Place of use: Four acres within NW1/45W1/4, Section | and the NE1/4SE1/4

Section 2, T21N, R21E, B.M.

The Snake River Basin Adjudication (SRBA) claim filed for this right claims two (2) points of
diversion.

7. Because of the identical place of use descriptions and simultaneous filing of
application for transfer nos. 2355 and 2356, there is some question whether the place of use
described by water right no. 75-00021 should have been limited to the four acres described by
water right no. 75-00019D.
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8. Application for transfer no. 4104 proposes to change water right no. 75-00019D
as follows:

Ident no.: 75-00019D
Rate of flow: 0.30 cfs
Volume: 12 AF
Source: Chipps Creek
Use: Domestic
Priority: 1868

Point of div; SWI1/4NW1/4, Section 11, T2IN, R21E, B.M.
Place of use: NW1/45W1/4, Section 1 and the NE1/4SE1/4, S1/2SE1/4,
Section 2. T2IN. R21E, B.M.

9. Application for transfer no. 4104 proposes to change water right no, 75-00021 as
follows: )

Ident no.: 75-00021

Rate of flow: 0.10 cfs §5 raches ok H3 ZF7

Volume: 42.17 AF

Source: Chipps Creek

Use: Domestic

Priority: May i, 1883

Point of div: SW1/4NW1/4, Section 11, T21N, R21E, BM
Place of use: NW1/4SW1/4, Section 1 and the NE1/4SE1/4, S1/28E1/4,
Section 2, T2IN, R21E, B M.

10.  On August 16, 1994, the department conducted a hearing in Salmon, Idaho on the
application for transfer no. 4101, the matter now pending. The applicant was present and was
represented by Kent Foster. Protestant City of Salmon was represented by Lanny Sloan.
Intervenors Isley Investment, Inc., Billy B. Isley and Oliver Ranch Joint Venture (collectively
referred to hereafter as “Isley”) were represented by Jordan P. Smith. Protestant Dale C.
Edwards was present and represented himself and Edgar Edwards. Protestant Robert L.
Blackadar did not appear. Jordan Smith moved to continue the hearing due to the complex
issues related to the ownership of the rights sought for transfer, and the hearing officer continued
the hearing to allow time for the parties to research the questions of title.

11.  On March 5, 1996, the Department conducted another hearing for the protests.
The applicant was present and was represented by Kent Foster, attorney at law. Protestant City
of Salmon was represented by John McKinney, attorney at law. Intervenors Isley Investment,
Inc., Billy B. Isley and Oliver Ranch Joint Venture were represented by Billy Isley, a principle in
both Isley Investments, Inc. and Oliver Ranch Joint Venture. Dale C. Edwards and Edgar
Edwards represented themselves (both referred to hereafter as “Edwards”). Edgar Edwards
agreed to be a spokesman for both himself and Dale C. Edwards.
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12. At the beginning of the March 5, 1996 hearing, City of Salmon and Isley objected
to the hearing on the basis that ownership of the water rights being considered for transfer had not
been determined. The hearing officer noted their objection for the record but ruled that he would
not continue the matter because the Department of Water Resources had already decided it would
determine ownership when considering the application for transfer.

Place of Use and Water Right Chain of Title

13. In June of 1978, Dale T. and Helen B. Smedley (hereafter referred to as
“Smedleys”) acquired approximately 740 acres of land located on bench land west of Saimon,
Idaho, and east of the channels of Pollard Creek and Jesse Creek, known locally as the Oliver
Ranch. The land is specifically located within Section 1 and Section 2, T2IN, R21E, B M. The
warranty deed conveying the property generally granted all water rights to the Smedleys.

14. In November of 1977, and before acquiring the Oliver Ranch, the Smed!eys leased
the Oliver Ranch to Van J. Woodward and Margareta J. Woodward for a period of 30 years. The
lease merged into the Smedley’s ownership of the Oliver Ranch in 1978. The lease did not
describe any water rights that were subject to the lease.

15.  In March of 1978, approximately three months before Smedleys purchased the
Oliver Ranch, John Reddington conveyed “[flifteen inches of Jesse Creek . . . known as the
Ostrander right . . . to Smedleys by a deed of water rights. A copy of the deed is in the water
right files. Isley exhibit no. C is a canceled check for $15,000 from Fred R. or Mary Louise
Jacobson (owners of the Oliver Ranch prior to Smedley) to John Reddington, purporting to be
payment for fifteen miners inches of right no, 75-00019.. Jacobsons paid Reddington on the same
day Reddington deeded fifteen miners inches of water to Smedleys.

16.  In 1979, Smedieys filed application for transfer nos. 2355 and 2356 described in
finding of fact nos. 5 and 6, respectively. The applications explained they were filed for the
purpose of increasing the efficient use of water for irrigation purposes.

17.  The applications for transfer did not propose a change in the nature of use and the
season of use, There is some indication, however, that Smedleys wanted to change the nature of
use and season of use for the water right, A letter issued by Glen Saxton of the department at the
time of approval of the applications for transfer contained an unusual warning that approval of the
transfers did not authorize a change in nature of use or change in the season of use.

18.  In 1980, Smedleys conveyed 75 acres of the Oliver Ranch located in the SW1/4 of
Section 1 and the S1/2 of Section 2, T21IN, RZ1E, B.M. to Reed A, Summers and Diane S.
Summers (Summers). The deed did not describe any water rights.

19. Smedleys began platiing some of the property for development simultaneously
with the approval of the application for transfer nos. 2355 and 2356 in 1981. An intake pipe was
buried under or near Chipps Creek which extracted water percolating from the creek. A domestic
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27.  The evidence established that Arrowhead owns water right nos. 75-00019D and
75-00021

Other Water Rights

28.  Other water rights are diverted from Chipps Creek, Pollard Creek and Jesse Creek.
A water right summary, prepared by the Department, was introduced by Blackadar as Blackadar
exhibit no. F at the hearing. While the summary admittedly contains some descriptions that are
inaccurate, it correctly shows that the City of Salmon owns water rights authorizing the diversion
of 3.80 cfs with an 1867 priority from Jesse Creek and Pollard Creek. These are the earliest
water rights authorized for diversion from Jesse Creek and Pollard Creek.

29.  The City of Salmon withdrew its protest based on an understanding that its 1867
priority rights were the earliest rights diverted from Jesse Creek and Pollard Creek and
Arrowhead understood and agreed that its water rights would be shut off if the City of Salmon’s
water rights were not being satisfied.

30.  Blackadar owns portions of water right no. 75-00019, the same rnight which is
proposed to be transferred by Arrowhead. As a result, the portion of the right owned by
Blackadar bears the same priority of June 1, 1868 as the portion sought to be transferred by
Arrowhead.

3L Blackadar correctly pointed out limitations for water right no. 75-00019D, most
notably the limitation of 12 acre feet per annum and the requirement that a measuring device be
installed.

32.  Edwards own land located south of the Oliver property which is irrigated by water
diverted pursuant to an April 1, 1894 priority water right diverted from Chipps Creek.

33.  Edwards were concerned about the delivery of all the water rights, not just the
rights being delivered to the subdivision. Edwards raised concern regarding delivery of water
pursuant to water right no. 75-00022, and where the right would be delivered. The parties
verbally agreed to a scheme of delivery that is outside the scope of this hearing. Edwards did not
withdraw their protest, but the hearing officer finds that their concerns are not relevant to the
issues being considered.

34.  Arrowhead hasinstalled.a measusing device whicirean be-read-by the-watermaster.
The measuring device accumulates total acre feet diverted. When water is not available pursuant
to water right no. 75-00021, the watermaster must record the total volume-that has accumulated
until water right no. 75-00021 is again available. When 12 acre feet has been diverted through the
Arrowhead system pursuant te-water right no. 75-00019D, diversion must cease untit diversion
pursuant to water right no. 75-00021 is again possible:
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35.  Blackadar also pointed out the lack of diligence in delivering these rights in the
past. The watermaster should be instructed by this order to carefully deliver the rights pursuant
to their order of prionty

CONCLUSIONS OF LAW
1. Idaho Code § 42-222 provides in pertinent part as follows:

The director of the department of water resources shall examine all the evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not coastitute an enlargement in use of the original right, and the change is
consistent with the conservation of water resources within the state of Idaho and is
in the local public interest as defined in section 42-203 A(5), Idaho Code;

2. With respect to the issues as set forth in Idaho Code § 42-222, the applicant bears
the burden of proof regarding all of the criteria contained therein.

3. Ownership of a water right must be determined by the Department of Water
Resources if a transfer is pending before the department.

4, Arrowhead Water District established at the hearing that it had used water in
quantities very similar to the quantities described by water right nos. 75-00019D and 75-00021.
It also established that it had used these quantities of water within the priorities approximately
represented by the water rights. It established that it had received water in priority before
deliveries to land owned by Isley or to land leased by Isley. It established a reasonable chain of
title to the water rights.

5. This transfer will not injure other water rights.

6. This transfer will not result in an enlargement of use.

7. This transfer is in the local public interest.

g This transfer is consistent with conservation of the water of the State of Idaho
ORDER

IT IS HEREBY ORDERED that application for transfer no. 4104 is APPROVED and
water right nos. 75-00019D and75-00021 age subject to the following condtitions:

1. Use of water under this right is limited.to domestic purposes for ten homes: Not-
more than one-half acre associated with each completed home may be irrigated:
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2. The total annual-volume diverted pursuant to water right no. 75-00019D shall not
exceed 12 acre feee

3. A totalizing measuring device and lockable controlling works of a type approved
by the department shall be maintained on the diverting works in a manner that will provide the
watermaster suitable control of the diversion.

4, Use of water under this water right shall be regulated by the watermaster of State
Water District No. 75A.

5. The watermaster shall close the controlling works to the Arrowhead Water District.
diversion whenever prior water rights are not being satisfied. The watermastershalf alse close the.
controiling works to the Arrowhead Water District diversion when Arrowhead Water District has
diverted 12 acre feet in one year pursuant to water right no. 75-00019D, unless water pursuant ta
water right no. 75-00021 is avaiiable.

6. The change authorized by this transfer shall be accomplished within one (1) year of
the date of this approval.

7. Failure to comply with the conditions of this transfer is cause for the director to
issue an order to show cause why the approval of the transfer should not be rescinded.

8. Approval of this transfer does not preclude the opportunity for review of the
validity of the water rights in the ongoing Snake River Basin Adjudication

Dated this Zzﬁzday of May, 1996.

GARY SPACKMAN
Hearing Officer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on his & % ®~day of May, 1996, I mailed 2 true and
correct copy, postage pepaid, of the foregoing RECOMMENDED ORDER to the following:

Idaho Arrowhead Water Dist. Patricia A, Hauff, Mayor
1500 Fulton City of Salmon
Salmon, ID 83467 200 Main Su

Salmon, ID 83467
Robert L. Blackadar

801 Fairmont St. Kent W. Foster

Salmon, ID 83467 HOLDEN KIDWELL HAHN & CRAPO
P.O. Box 50130

Jordan P. Smith 330 Shoup Ave.

Attorney at Law Idaho Falls, ID 83405

807 Main St. )

Salmon, ID 83467

Edgar S. Edwards
Dale C. Edwards
P.O. Box 846
Salmon, ID 83467

(__\\ - — 7/ .
e oo [ brorcce
JULIE L. YARBROUGH d

nior Secretary
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