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State of Idaho

Department of Water Administration

WATER RIGHT LICENSE

License of Water Right No. 95-7188 Priority _ May 23, 1972 Amount 0.13 cfs
THIS 1S TO CERTIFY, that the CITY OF PLUMMER

of Plummer, Idaho , has complied with the terms and conditions of Permit

No. 95-7188 issued pursuant to Application for Permit dated May 23, 1972 )

and has submitted proof to the Department of Water Administration on December 31, 1973 s

that he has applied water to a beneficial use; an exan‘tination by the Department indicates that the works have a

capacity for the diversion of 0.13 cfs of water from a4 _ground water source ,

tributary to , and that the permit holder has applied to a beneficial use &

established a right to use water as follows:

Beneficial Use Penod of Use

Rate of Diversion Annmual Volume

Municipal from Jan. : : :‘;".: 0.13 . cfsand n/a

from Cefs and
from at cfeand -
i (bﬁth dates mcluswe) LY '
Subject, however, t,o the condrtlon that no more than 0,13 cfs of water be aivefte& at any one time, and

that - the amount of water ‘so dwerted_and to whmh such r1ght is entltled and confirmed is for the purpose

aforementioned _3and is lumted ; th-,e' mount wh;ch can: actuaily be beneﬁcmlly used and shall not exceed

n/a acre ¢ feet pex ea

id watersto be d1verted w1th1n the NWZISEE of Sec, 18,

in the Cgugty of Benewah

:bf’-;placeﬂdfuse;“ City of Plummeér, Kaho

Nk U swm o - isEw

Twp. | Range 50!: Totals

o| NEM] Nl swial SEW] NEW] Nwikl Swikl SE] NEK| Nwik{ swikl SEX

46N | 4W | 18 x x| x|x|x]| x|x x x| x| x|x

Total number of acres imigated

A measuring device of a type approved by this Department shall be permanently
maintained as part of the diverting works.

NOTE: Modifications to or variance from this lioénse must be made within the limits of Section 42-222, Idaho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.
The right to the use of the water hereby confirmed is restricted and appurtenant to the lands or place of use
herein described, as provided by the laws of Idaho.
Witness the seal and signature of the Director, affixed at Boise, Idaho, this = ¢ day of
- _September ,19 74

Director
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE
STATE OF IDAHO
In the Matter of Application for Permit No. )

) MEMORANDUM DECISION
956-7188, CITY OF PLUMMER )
)

On May 23, 1972, the City of Plummer filed Application for Permit No. 95-7188
to appropriate 1.0 second foot of ground water from a well to be drilled in the NWSEZL
of Bec. 18, Twp. 46 N, Rge. 4W,B.M., Benewah County, to be used for the municipal
purposes of the City. Notice of this proposed appropriation was published in the St. Maries
Gazette Record, St. Maries, Idaho, on June 29 and July 6, 1972.

On July 21, 1972, the Department received a letter from Mr. Robert D. Dellwo,
Attorney for the Coeur d'Alene Tribe of Indians, protesting the granting of the permit.
A hearing concerning this matter was held at Coeur d'Alene, Kaho, on Ociober 6, 1972,
The protestants were represented by Mr. Dellwo and the applicant by its attorney, Richard
McFadden of St. Maries, Kaho.

Following the hearing, Mr. Dellwo submitted a memorandum on behalf of the pro-
testing Coeur d'Alene Tribe.

Based upon the information in the file, the statements made at the hearing, the
memorandum of the protestants, and the Department's understanding of the law, the
Director makes the following Findings of Fact, Conclusions of Law and Order:

Findings of Fact

(1) The City of Plummer is a municipal corporation of the State of Idaho with a
population of 430 persons. The proposed well would be drilled on property which the city
obtained by patent on October 8, 1921. It is admitted that the City needs the one second
foot of water for its municipal water system.

(2) The water available in the source is sufficient for the purposes for which it
is sought to be appropriated.

(3) The City of Plummer has the financial resources with which to complete the
proposed project.

(4} The application for permit was filed in good faith and not for delay or specu-

lation purposes.




(5) Diversion of water as propesed would not reduce the quantity of water avail-
able to nor interfere with existing water rights.

(6) The waters which are the subject of this application are public waters of the
State of Klaho which may be appropriated under provisions of State law.

Conclusions of Law

(1} The Kaho Department of Water Administration has jurisdiction over the
waters in question. This is challenged by the Indians on the basis of a claim to a superior
right which was created when the lands were reserved for them in 1873. They claim that
this "reservation", or Winters Doctrine, right includes ™. . . 21l the waters of the reser-
vation, including ground waters necessary to fulfill their beneficial needs . . ." We do
not disagree with that statement, but we emphatically deny that the Indians may claim or
that they or the Secretary of the Interior or any other entity except the State of Iaho has
jurisdiction of the appropriation and use of the water which is the subject of this appli~
cation. At best, the Indians have a claim to sufficient use of the water resources within
the reservation to serve the needs of those lands remaining in Indian ownership, in in-
dividual allotments or tribal trust status. Such claim of a right is also limited to the
purpose for which the lands were originally reserved.

The Coeur d'Alene Tribe has failed to show that the particular 1.0 second foot of
water for which the City of Plummer is making application is needed by them or that its
use by the City would interfere with a claimed Indian use. The reservation, at one time,
covered some 350,000 acres, but tribal or individual Indian ownership has now been re-
duced to about 65,000 acres. Even if the Tribe still controlled the entire 350, 000 acres,
they would have no right to all of the water within the reservation boundary but only to all
of the water necessary to fulfill their needs. This could amount fo only a fraction of the
water resource which is available. Since the Tribe has alienated 4/5 of the original land
area, theif claim to water has been reduced to the currently held lands. We find that the
conveyance of Idian land to other ownership carries with it whatever rights the Indians
held, including reservation water rights, but that such conveyed lands become subject to
state and local laws. This includes state water laws. The Tribe retains no right to water
to serve the lands which have been conveyed, including the land on which the well is to be
drilled and the entire City of Plummer.

(2) The City of Plummer is entitled to 2 permit from the State of Idaho for the

a5 V188




appropriation of 1.0 second foot of water from a well for its municipal water supply

purposes.

(3) The protest of the Coeur d'Alene Tribe of Indians is unfounded and must be
rejected.
Order

It is, therefore, Ordered and Application for Permit No. 95-7188 is hereby
APPROVED subject to the following conditions:

(1) That the permit be and is subject to all prior existing water rights.

(2) That proof of construction of works and application of water to bene-
ficial use shall be submitted to the Department on or before January 1,

1974,

(3) That a measuring device of a type approved by the Department shall be
permanently installed and maintained as part of the diverting works.

Dated this =~ day of January, 1973.

Ll

R. KEITH HIGG
Director




Identification No.

Application No. 9\5 7’ 8' 5/

O\IQ’Q STATE OF IDAHO

E&??‘ DEPARTMENT OF WATER ADMINISTRATION

APPLICATION FOR PERMIT

To Appropriate the Public Waters of the State of ldaho
(TYPE OR PRINT IN INK)

SRS ‘QUEE FOR_» /2 SEC, FL,
- o d - P . E‘ 'F‘ [ 42 © -

. Name of applicant Cf' 7\7( D/ i ;/‘) /H sy X _ \ e

post office address 87’){ 2 rp/ét roiod SR J B ? Jo Y , /

. Source of water supply% v onwd \.‘Q-G;\V ey o which is a tributary of

. a. Location of poinf of diversion is_@y% of ?/E V4 of Secnon_Lﬁ___TownshlpL_

Range H L’ M. t ERLCATERAIR \,\ County; additional points of diversion if any:

ﬁ/ﬂr 3 of Jhhle  fasesvi it J3lscK )3

b. If water is not consumed, it will be discharged into /(//71 atapoinfin___ %

of Vs of Section Township Range B.M.

. Water will be used for the following purpgses:

Norisered v
Amount_@form;:urpom from 7 o~ / 7 to M(bofh dates inclusive)}

(cfs or acre-feet per annum)

Amount for. purpose from to (both dates inclusive)
(cfs or acre-feet per annum)
Amount for purpose from to {both dates inclusive)

(cfs or acre-feet per annum)

. Total quantity to be appropriated:

a. ! ¢ Fs cubic feet per second and/or
b. acre feet per annum.
. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc. /V/?L
b. Height of storage dam_&Lfeet, active reservoir capacity A? acre feet; total reservoir
capacity ___ /M A4 acre feet, materials used in storage dam:
Period of year during which storage will occur fo inclusive.

Day) {Mo. Day]

¢. Proposed well diameter is £ inches; proposed dep’rh of well |5_£,QLfeet

. a. Time required for the completion of the works and application of the water to the proposed beneficial use
is By Joars. / yeas -

b. Estimated construction cost is $ ‘.n

. Description of proposed uses:

a. If water is not for irrigation: ‘.;.,Lk 55': “:\_d;_ }‘g ,7/C {\_ l-‘-} Gl ' \5)

(1) Give the place of use of waTer Vs of Y4 of Secnon_LL TcwnshlpM
Range_ ¢ w B.M. , )

{2) Amount of power to be generated;_{_ hp under. ‘7 feet of head.

(3) List number of each kind of livestock to be watered AA

(4) Name of municipality to be served p/;,,-,z-;f'i;‘fl{ L4 o , or number of families to be
supplied with domestic water 2009 . )

(5) If water is to be used for other purposes describe: /b/4 -, 7t)/ lrf./}fﬁt{ pd

a5 71on
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an V188

b. i water is for irrigation, indicate acreage in each subdivision in the tabulation below:

MNEV4 NWY ) SWia SEl4
RANGE SEC. TOTALS
. NEVs | NWYa| SWial SEVs | NEVG | NWVa| SWL sEVa | MEVA| NWVa| SWa| SEVa | NEVa | NWVa, SWVa| SEVa

Total number of acres to be irrigated N4
¢. Describe any other water rights used for the same purposes as described above 3 L %’//b

) T )
9. a. Who owns the property at the point of diversion (:7(}{ 2/ /"ﬁt/‘ﬁf/ff/é <

b. Who owns the land to be irrigated or place of use___ Aa

¢c. If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing

10. Remarks !»\/"E[{ 7:7 Slc'l-l"-i-} [ Y Lc--')}ff&/[ Fos? ’f/’é/z’ (".’¢7L, v ;?/: ﬂ%ﬂyﬁt’f
t\-\\wg (!Q\E‘h&\m‘:\\»'\ Sae ., A 4GS HW (ﬁLi‘l ) SRR




11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number, township

and range number.
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Scale: 2 inches equal 1 mile

BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Ildaho as herein set forth.

(Applican;)

‘__ecf./-(/-)

4 Q%1
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@ Preliminary ¢
o® |

-

Held v

l,-;J—- Received by\z‘, Date =2 - A= Sk Time-ﬁ: P J.,ix
ck by CE Fee s_RS5.00 @56} hecle i’ﬁ-C:)
Receipted by \t./_ Date_ 5 2 - 7R
Publication pre :‘ red by_ €T Date_ 6-9-72
Published in S5t, Maries Gazette Record

Publication dates 6-21 & 6-28-72 NI~

Publication approved —wfer Date_ Z- 42 - 22

Priority reduced to_3/23/22 Reason

Protests filed by:

Copies of protests forwarded by

Hearing held by Date

e 7

denial by_*t]) 33};7&(
P

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

Recommended for,

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of
Idaho No. _95-7188 . and said application is hereby APPROVED .

1. Approval of said application is subject to the following limitations and conditions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or

before January 1 19 74

¢. Other: Pursuant to Memorandum Decision of this date.

2. Denial of said application is. for the following reasons:

Witness my hand this S day of _ January 1973




DEPARTMENT OF WATER ADMINTSTRATION

STAFF ANALYSIS
NORTHERN DISTRICT

Application No, 95-7188 Name City of Plummer

Source Ground water

Point of Diversion NW4%SEY%, Sec. 18, T. 46N, R. 4W, B.M. (Block 3 of Public

Reserve in Block 138), Benewah County

Quantity 1.0 cfs Use Municipal Period Jan., 1 to Dec.31

Quantity Use Period

Quantity Use Period

Well Size Diameter 6 inches Propeosed Depth 400 Feet
Use Municipal purposes for the City of Plummer

Date Forwarded 6-16-72 Date Returmned Received by

COMMENTS : Tadic. cofr. vewea W ¢o 5 i25 ,md' WMQ i
Lescodivr. ﬁmdeM <ands lori 45 bﬁ*éadsﬂaﬁﬂ, Zéwﬂdfﬂ_
L@% ,éﬁ—w‘ 7ﬁo Otz ovvondoddi oae /i Aééwci’&aﬂ&na
Maﬁ:ﬂd/wtﬁu W&W

2 gl Gusd dediiial

RECOMMENDED :

Applied: Qty. Use Period AF/A AF
Qty. Use Period AF/A AF
Qty. Use Period AF/A AF

Maximum: Qty. Use Period AF/A AF
Qty. Use Period AF/A AF
Qty. Use ) Period AF/A AF

ACTION: Approved v/// Denied

Conditions of approval or reason for denial:

/]
INVESTIGATION By J&AL7M, @5&&_ Title 21, — T
vate ~fulu 7, /972
G U
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1enT. o, 45114 %

IDARO DEPARTMENT OF WATER RESOURCES

WATER RIGHT
DATA ENTRY LOG

Initials Date Ttem

Original form entered

Edit Report Correct

Date Protested

Date of Hearing

Date Approved/Denied

(Proof due date, stage and/or status,
conditions of approval, water district)
Record Verified

Amendment Approved

Extension Approved

Partial Proof

Proof Complete

Field Exam Received

Field Exam Accepted
and changes entered

License Signed
Transfer Approved

) G m-e
RN _L_gééz__? ' Keypunched by State Office




Q9 DEGEIVE
DEPARTMENT OF WATER ADMINISTRATIONE 15
FIELD REPORT

o
”
%
#

1. Name of permit holder _City of Plummer

Post office address Box "B", Plummer, ID 83851 . Phone ' '
Person to contact AMLLLM@ e Phone

2. Source of water supply: Groundwater g Surface water [ |

(name spring, stream, etfc.)
Tributary to

3. Water will be used for the following purposes:

Amount 1L cfs for municipal
—___ AFAnnum (nature of use)
m vl
Period of Use: from Jan. 1 _to Dec. 31 8 %
{mo.-day) inclusive (mo.-day) ;3, =1
2 %
Amount ______ c.fs for g :
. AFAnnum (nature of use) T
Period of Use: from to
{mo.-day) inclusive (mo.-day) i v
Y
Amount _  cfs, for o
___ AFAnnum {nature of use) 00
Period of Use: from to
(mo.-day) indusive (ma.-day)
Crther uses:

4. Total amount to be appropriated:
Mox Rote of Diversion = cubic feet per second and annual volume ______ AF/Annum.
5. Location of Poini(s) of Diversion:

Township__ 468 _N/S. Range  “W _E/W, B.M., Section__ 18 Subdivision_ MW 1, SE 1, Benewah

(see other pts. of diversion) _ County
Township_____ NfS, Range________ E/W, B.M,, Section ___, Subdivision Va Va,
County
Township___ N/S, Range_ E/W, B.M., Section____, Subdivision i Va,
County

Other Points of Diversions: _ Lot #3 of public reservoir in Block 138.

Description of diverting works:

Measuring device required: yes B no []

6. lands to be irrigated or place of use.

S NE4 NWa SWs SEVa
TWP, '|RANGE| SEC. TOTALS

NEVa INWYa |SW4 | SEVL NE‘/alNWVa: SWVa | SEVa | NEVa [NWVL | SWa | SEVa | NEVL [NWG | SW4A | SEV

46N | 4W | 18| All of|Section 18 Twp, 46N, Rge. AW.

TOTAL ACREAGE

L
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DATE OF EXAM 2,// 7 ./?"/

ACREAGE
Found
Recommended
Irrigation Requirement Ac FtfAc
USE
Irrigation Q=._ .. cfs. V=__  _ AFAnn. from to
Domestic Q= c.fs. V=__ = AFfAnn. from to
Livestock Q=__ cfs. V= AFfAnn. from to
Munisipar 8= 0,13 c535 J AR 1 PEse 21
Is water co-mingled? yes_ no_X

Name source:

twp._ NIS,Rge_ EfW,B.M., Sec Sub Va Yo
County
Exchange? yes no ¥
Name source exchanged with:
twp. __NJS, Rge E/W, B.M, Sec. ,» Sub P a
County
Point of injection:
twp.___N/S, Rge E/W, B.M., Sec. Sub [} Va
County
Point of exchange:
twp._ N/S, Rge __ E/W, B.M., Sec Sub Va 4
County
Total Q measured 2./ .3 Method of measurement _ATE 7 £R.

Total Q recommended __ &4 £ Meter No.@da o000 % TypeLZZ”_‘?Mondi‘rion GRHOD

Total V recommended _—

Recommended Amendments:

P.D.
Place of Use
Other

None 4

MEASUREMENT CALCULATION: 57
57 gpM., Ipr Jr MeTeR gdzg = 0./3¢ +s

SYSTEM DESCRIPTION:
T UuUBMERS(BLE /uup Wira SHP US. ELFcTRIcAL HM
_ CroSsTER _PlsiP [(MopEe F-Fluyg-B0-/7) M Ors BOF

.. — -8

REMARKS:

Checked by Date ;@/P’if

Approved by Date




b ¢

STATE OF IDAHO ]
'DEPARTMENT OF WATER ADMINISTRATION “[% FMREIVE @

|dentification No.

Permit Nq. ?5~’7/ff

PROOF OF APPLICATION OF WATER TO BENEFICIAL USE

DEC 31 1973

1. o) Name of Permit Holder M vm Department of Water Administration
b) Post Office Address___(£Dillnpess) Mot

2. Permit Number C?LS “‘7 /fg

3. Date of Pricrity that you are prepared to establish -’577“3]71

4. o) Source from which water was appropriated

b) Location of the point of diversion: Zﬁ 3+Y . Mb& Z3$ Y4, Section /¥
Township L_} @ /\/ Range Y @ Boise Meridian, Other points of diversion:

5. o) The amount of water and use to which the water has been applied: w{,@@ Lo ?"-{/@4 M

. RITY /T i 4 -
amount //:;’f{d’d" 0 2ot ciu-‘a-- purposes from{. #/12( 73 to /%/‘/?3 incl.
{cfs and/or acre feet per annum) (Month-Day) (Month-Day}
amount _J3 2272 c9a.d  for %purposes from __to incl.
(ef-s_—end%erm—iee&—grer—omm—)‘ ' Lass . (Month-Day) {Month-Day)
amount ___ for purposes from to incl.
{cfs and/or acre feet per onnum) (Month-Day) {Month-Day)

b) Total amount appropriated cfs and/or acre feet per annum

c) Describe how and by whom measurement of rate of flow or amount of storage was made and the qualifica-
tions of the person making the measurement; &/%/&Zéfw(éfl%u @
il Tmd A

6. If the means of diversion and conveyance are owned by somecne other than the Permit Holder:

a) Give the name or description of the canal, ditch or other works by which the water is conducted to the

place of use: e

b) Describe the agreement or understanding by which you take water from the works:

7. a) Breifly describe the works for diverting ond conveying the water to the place of use, (If from a subterraneon
source, give the pump size, motor size, size of well casing, depth of well; if from surface water, give breif

description of diversion structure and/or canal or ditch)

b) Describe the type and size of measuring device which you have installed at your point of diversion:

c) Give weil drillers name ond address and date the well was completed

s

q
qé/f\\@D




aé_,q(%%

8. If for other than irrigation, describe the beneficial use to which you have applied the water and the place

of use

9. Irigation uses: Describe the lands irrigated by giving the acreages irrigated within each 40 acre subdivi-

sion?

NEY. NW, SWiL SEVa

TWP. RANGE SEC. TOTALS
NEVa | NWVa SWl4| SEV4 | NEVe [NWV SWhe| SEVa | NEVA| NWVa| SWla| SEVG | NEV | NWY| Swisl sE14

S T bl e S T e e =Terat Humber of acres irrigated _

10. Remarks:

The above information is a trus statement of the extent to which the above numbered permit has been developed.

h } :) —
_f 12/27/73 Clettrn
; {Date)

State of Jdaho )

Benewah ,ss'

County of

On this £?~ i s Recember . o . Al “75", pérsonally appeared before me the

signer(s) of the above instrument, who duly oc inowledged to me that he (she) (they) executed the same.

@uw/

otary ‘Public residing at _Plummer  Idaho

My commission expires _O0Ct 24, 1977




f —
USE TYPEWRITER OR
 BALL POINT PEN

-

State faw requires that this report be fited with the Director, Department of Water Administration within 30

b State of Idaho

Department of Water Administration

WELL DRILLER’S REPORT

¢

days after the completion or abandonment of the well,

Pk

1. WELL CWNER 7. WATER LEVEL /{,—\
. . . ~
Name _1[ P/ L I E Y . Static water level ___ feet below land surface
) Flowing? {1 Yes 0O Ne G.P.M. flow
Address J’_’j/,sf_ £A7 N 1 = Temperature _ °F. Quality 33y ‘:/
7 Artesian closed-in pressure (5.0,
Owner's Permit No. ) 7/ Sg Controlled by [ Valve O Cap O Plug
2. NATURE OF WORK 8. WELL TEST DATA
O New well /M Deepened [} Replacement O Pump [ Bailer O Other
Discharge G.P.M, Draw Down Hours Pumped
0O Abandoned {describe method of abandoning)
3. PROPOSED USE
O Domestic [1 trrigation [ Test 9. LITHOLOGIC LOG
; Hole Depth . Watar
B Municipal O Industrial O Stock Diam. [ From | To Material Yes | No
= _ ra
4. METHOD DRILLED S 7/ =77 7 F%f?/f ]—.
o ;
. | ¥ & z2-LyS SEF .(’J{.n L1 pd
[J Cabie %Hotory 3 Dug [ Other 2 Lz 1 79v| Prah A A
5. WELL CONSTRUCTION
 Diameter of hole _g__ inches Total depth _7 2 fj_,__feet
Casing schedule: 0 Steel [1 Cancrete
Thickness Diameater From To
_ _ inches inches + feet feet
inches inches feat feet
inches inches feet feet
inches inches feet feet
inches inches feet feet
Was a packer or seal used? [J] Yes A No
Perforated? [ Yeas 1 No
How perforated? O Factory O Knife 1 Torch
Size of perforation inches by inches
Number Fram To
perforations feet fest
- - perforations feat feet
perforations feet faet
Well screen installed? 0 Yes K No
Manufacturer's name
Type Maodel No.
Diameter ___Slotsize ___ Set from feetto________ feet
Diameter ___ Slot size ___ Set from feet to feet
Gravel packed? O Yes & No Size of gravel
Placed from feet to feet
Surface seat? [ Yes [T No To what depth _ __ feet
Material used in seal  [3 Cement grout (] Puddting clay
6. LOCATION OF WELL
Sketch map location must agree with written location, 10, i . :
N Work started _ 2 ' /7 % finished ;2/ YTV
i ] 1 11. DRILLER'S CERTIFICATION
W | IK E - This well was drilled under my supervision and this report is
- ISR S 7~ nh AR true to the best of my knowledge.
e T ) ' R T
. ,\-»";,ﬁ ! i 7 f /p z
e 5 p o’
M s // L2 [/1((/«41;& ¥ Lo i<, /€77
1 ~ Dru!? or Firm’s Name Number
County ;&/78 &Udf'é / yo 2 i(/{ ﬁ.f ¢ ,(pcéf?.,
Address
- ] L
S¢u _Z,ﬂ’ﬁ.Sec. AR NE, R, G/ﬁw s/’d’/;' i Sl F-0-73
igne

USE ADDITIONAL SHEETS IF NECESSARY

By Date
h &

FORWARD THE WHITE, BLUE, AND PINK COPIES TO THE DEPARTMENT
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BEFORE THE DEPARTMENT OF WATER ADMINISTRATION
OF THE
STATE OF IDAHO N

Ez’:'._m.“ St o
In the Matter of Protest Against ) _ R A
Approval of Application for ) MEMORANDUM OF THE
Permit No. 95-7188 in the name ofg COEUR D'ALENE TRIBE OF IDAHO
)

A

the CITY OF PLUMMER

Captioned case constitutes a classic circumstance of an attemnt
of a non-Indian, non-tribal municipal community within an Indian
reservation to acquire a water riaht through state law. It is the
contention of the Coeur d‘Alene Indian Tribe that all the waters on the
Coeur d'Alene Reservation are subject to the "Winters Doctrine Rights
of the Tribe" and that their allocation and use by Indians and non-
indians are within the exclusive jurisdiction of the Secretary of the

nterior.

It is apparently the legal position of the State of Idaho,
Department of Water Administration, that the waters involved constitute
unappropriated water of the State of Idaho, surplus to the needs of
the Indians and their tribe, and hence subject to appropriation under
the applicable Idaho statutes.

It is the Tribe's position, even assuming that the involved
waters are surplus to tribal and Indian needs, that it is within the
exclusive jurisdiction of the Secretary of the Interior to administer
them, in cooperation with the Tribe. No water right issued by the
State of Idaho can have any legal effect as to such waters. At the
very least 1f as an ultimate principle the State of Idaho would have
jursidiction to administer such surplus water, the fact of their
surplusage would have to be established by the Secretary of the
Interior. The State of Idaho can not just move onto an Indian
reservation and assume such surplusage and proceed with issuing water
licenses and permits on the waters involved.

THE WINTERS DOCTRINE OF INDIAN WATER RIGHTS

The Indian Tribe and Indians on the reservation have the indis-
putable Winters Doctrine Water Rights to which all the waters within,
under or bounding the reservation are subject. It is not the intent
of the writer, attorney for the Tribe, to set out a detailed brief
of these rights. He assumes that the recipients of this memorandum
are acquainted with the Winters Doctrine and the family of cases
which affirm them. The writer has already circulated his law review
article entitled "Indian Water Rights--the Winters Doctrine Updated."
In the interest of brevity he suagests that that article be considered
a part of this memorandum in so far as it defines the Winters Doctrine
and cites and discusses the landmark cases interpreting it.

BACKGROUND AND HISTORY

i The Coeur d'Alene Indian Tribe aboriginally occupnied apnroximately

5,000,990 acres of land for centuries and from time immemorial. This

aboriginal title and use was recognized in its Claims Case agﬂjn;;#QQgE
oy




United States Government which was settled in 1958 and in which the
United States agreed that the Tribe had held aboriginal title to about
3,500,000 acres of land extending roughly from about the center of

the present Snokane Valley, east to the oresent state Tine of Montana,
circling to the south, returning in about the Moscow-Pullman area and
north to the point of beainning, This aboriginal homeland enclosed
most of the watershed of the various streams, rivers and ground water

course which are situated on the present reservation or which flow into
Coeur d'Alene Lake,

The Coeur d'Alene Reservation was initially oroclaimed by Executive
Order dated ilovember 8, 1873. A copy of that order is attached. A
study of this proclamation will reveal that the boundaries of the then-
proclaimed reservation were the same as they now are except for the
later cession of 100,000 acres from the north end.

The lands involved were a part of the aboriginal holdings of
the Tribe and were in fact their nrincipal areas of residence--in effect
their primary homeland. This fact is important in evaluating their
water rights because it is rights to water and land held by them
immemorially, the title to which was never extinguished.

Governor Stevens came and went in the 1850's and the Indians of
this area waited for a long time for a presidential delegation to come
again and parley or negotiate the terms for an eventual treaty. In the
meantime white encroachers and settlers were proliferating through the
entire aboriginal area and the Indians felt they were being pressed
into their eventual reservations but without protection even there.

The above cited Executive Order did 1ittle to slow down this process
of encroachment,

Finally, Jared Wright and company came to the Coeur d'Alene
Indian Mission at DeSmet in 1886 and there was neaqotiated the Articles
of Agreement of 1887 a copy of which is attached. In it the Tribe,
for a stated small consideration, ceded all 1ts holdings outside
the reservation in return for the commitment of the United States that
the lands of the reservation “shall be held forever as Indian land and
as homes for the Coeur d'Alene Inditans . . ."

The Articles of Agreement were not immediately approved by
Congress but, as was the case with other treaties and agreements with
other tribes, the U. S. Commission was back two years later telling
the Coeur d'Alene Indians that they could get their reservation if
they would cede another 100,000 acres at the north end. This was done
in the supplemental agreement of 188%. The outer boundaries of the
reservation have remained the same to the present time.

WINTERS DOCTRINE RIGHTS OF THE COEUR D'ALENE TRIBE

Any casual perusal of the Winters Doctrine cases (Winters v.
U. S. 207 U.S. 564; Conrad Investment Co, v. U.S., 161 ¥, 829 (1908),
U. 5. v. Halker River Irrigation District, 104 F.2d 334 (1939) S. V.

Ahtanum Irrigation District, 236 F.2d 321 (9th Cir. 1964): 338 FTEH '
307 (9th Cir. 1965); Cert. denied 831 U.S. 924 (1965); State of Arizona
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v. State of California, 373 U.S. 546 (1963); U. S. v. Powers, 305 U.S,
527 (1939), and many other lesser cases, will convince any lawyer or
administrator versed in water Taw that the United States and the Coeur
d'Alene Indian Tribe (in the sequence above) reserved for the Coeur
d'Alene Indians paramount and superior water rights to all the waters
of the reservation, including ground waters, necessary to fulfill their
beneficial needs not only for their present uses {and needs), as set

out in the Conrad case cited above, but for future requirements.

That the foregoing is true is téo obvious for cavil. I am sure
the Winters Rights of the Tribe will be freely acknowledged by the
State of Idaho and the City of Plummer. -

JURISDICTION OF TRIBE AND SECRETARY OF THE INTERIOR

Aboriginally and when the reservation was first formed, the
Indian members of the Tribe lived communally sharing whatever tribal
assets there were. Among these were their lTand and water rights. With
the General Allotment Act of 1887 (25 USCA 331 et seq.) a nortion of
the reservation was broken up into Indian allotments of 160 acres each.
Later the reservation was opened for homestead. Through the process
of homesteads and the alienation of Indian allotments, the land base
of the Tribe dropped from the initial 350,000 acres in 1889 to its
present base of about 65,000 acres of inherited Indian allotments and
14,000 acres of tribal land. The boundaries of the reservation, enclosing
as they did 350,000 acres, remain the same.

With the allotment of tribal Tands, there was an individualiza-
tion not only of a tract of land but of a pro rata "Winters Doctrine"
water right for the beneficial use of water on that land. "Individuali-
zation" is an appropriate word because the legal title to these property
rights was and still is held in trust for the individual Indians and
the Tribe by the United States of America.

Just as the Allotment Act provided for the allotment of specific
Tands to individual Indians, it aliso provided for the fair and equitable
allocation of the tribal water rights among the allottees. 25 USCA 381
nrovides:

"In cases where the use of water for irrigation is necessary

to render the lands within any Indian reservation available for
agricultural purposes, the Secretary of the Interior is
authorized to vrescribe such rules and requlations as he may
deem necessary to secure a just and eaqual distribution thereof
among the Indians residing upon any such reservation; and no
other appropriation or grant of water by any riparian proprietor
shall be authorized or permitted to the damage of any other
riparian proprietor." _

Thus, the Secretary of the Interior was given the jurisdiction
and the responsibility of apportioning the water upon the reservation.
In exercising this authority as he has done in many cases, he allocates
the water to Indian and non-Indian alike. There is attached a xerox
copy of 25 USCA 381, together with annotations, some of which the writer
has bracketed as being most relevant to instant case.

-3- _ QL 1R




Attention is directed to the cited case of Anderson v. Speak-
Morgan Livestock Co. under the heading "4. Allottees rights before

allotments.” Because the Secretary has not made any allocation of
waters or prescribed any rules on the Coeur d'Alene Reservation this
case would be applicable. The right to the use of the water bv the
Tribe or its members remains inchoate, indefined as to precise amount

until the Secretary acts.

A review of the cited cases verifies that successors in title
of formerly allotted lands do derive a water right from their original
Indian grantor. The administration and allocation of the resultina
combination of Indian and successor non-Indian water rights is the
exclusive responsibhility of the United States Government. As a matter
of fact it would appear that most of the lands served by the various
Indian irrigation districts such as the Flathead Indian Irrigation
District now belong to non-Indians.

JURISDICTIAON OF SECRETARY IS EXCLUSIVE

The material included under this heading is an edited draft

of a memorandum prepared on the same subject by the Regional Solicitor's .

office at Portland, Oreaon. The purpose of the memorandum was to estab-
lish that a water right issued by the State of Washington to a non-"""
Indian on the Lummi Reservation was of no leqal effect and that the

only one who could issue a water right would be the Secretary verforming
his resnonsibilities under 25 USCA 381. The writer has adapted the
Regional Solicitor's memorandum to delete or change references from

the State of Washington and the Lummi Reservation to the State of

Idaho and the Coeur d'Alene Reservation. The law would be identical

in both cases. The writer has bracketed that portion of the memorandum.

[There is ample authority for the Secretary of the Interior
to assume exclusive jurisdiction over all waters within an Indian
reservation and administer the use thereof. Under the doctrine as
set forth in Winters v. United States, 207 U. S. 564, 52 L.Ed. 340, 4
(1907), the Indians on the reservation are entitled to a prior P
right to all water flowing through or adjacent to the reservation.
This doctrine has been extended to groundwater as well as surface
water. Solicitor's Opinion, September 10, 1953, 61 1.D. 209, and
Tweedy v. Texas Co., 286 F.Supp. (D. Mont. 1968). Such waters
being reserved, the rights thereto can be obtained only in the manner
specified by Congress; United States v. McIntire, 101 F. 2d 650, 653
(9th Cir. 1939); United States v. Alexander, 13T F. 2d 359, 360
{(9th Cir. 1942); Merrill v. Bishon, 74 Wyo. 298, 2387 P.2d 620, 625
(1955). Prior to the Allotment Act of February 8, 1887, 24 Stat.
390, all lands within an Indian reservation were communally owned
with Indians residing thereon equally sharing the benefits.

[The allotment act which provided the authority for subdividing
the reservation also authorized the Secretary of the Interior by
section 7 of the act to proscribe such rules and reqgulations as
he may deem necessary to secure a just and equal distribution of
water among the Indians residing upon any such reservation. 25 USC,
sec. 381. Therefore, the jurisdiction to requlate the use of
reserved waters of a reservation was vested by Congress in the
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?ecregary. United States v. Powers, 305 U.S. 527, 83 L.Ed. 330
1939).

[To permit the state to unilaterally determine the needs of
the Indians and create rights in others by the issuance of permits
for what it determines to be surplus to these needs is an infringe- .
ment upon this authority. In the case of Sequndo v. United States, -
123 F.Supp. 554, 558 (S.D. Cal. 1954), avopeal dismissed, 227 F.2d
296, the court held that it was the administrative duty of the
Secretary of the Interior to determine the distribution of water
on a reservation, but if the Secretary has failed or refused to
perform this duty the federal district courts had jurisdiction to
adjudicate the controversies. See also the case of United States v,
Pierce, 235 F, 2d 885, 892 (9th Cir. 1956), where the court decided
that the facts of that particular case did not justify the federal
courts interfering with the Secretary's duty to administer these
waters.

[The state will certainly raise the question as to the authority
of the Secretary to requlate the use of waters on land which has
passed out of trust. In the case of United States v. Hibner, 27
F. 2d 909 (D. Idaho 1928), the court held that the non-Indian
purchaser was entitled to the same character of water right as that
of the Indian seller (as to priority) but only as to the water ).
being used as of the date of the sale. The determination of the
extent of this reserved right which passes to a non-Indian is a
federal question and not within the province of the administrative
agencies of a state to decide by applying the state's particular
administrative rules and procedures. The right that passes at L
the time of sale to a non-Indian is the only water right that is
appurtenant to such nontrust land; and being a right which sprang
from the Indians' reserved right it is subject to continued admin-
istration by the Secretary under 25 USC, section 381, the same as
it was prior to the sale to the non-Indian.

[The "surplus water" doctrine is unsound and misleading as a
legal principle, since such waters, if they do exist, could be -uwe
used only at the sufferance of those holding the existing rights. §
For the state to give such usage the dignity of a permit creates P
a fictitious right misleading subsequent owners which could result ¥
in violation of Idaho statute that makes it a misdemeanor for a
landowner to make an unauthorized use of groundwater. Idaho Code
42-2379. It can create hardship and controversy if the permit
becomes the basis of major capital improvements such as may occur
in Plummer. In other words, the rights as defined in Winters v.
United States, supra, United States v. Hibner, supra, and other. »
cases related thereto, are the only water riahts recognized on an Iww‘
Indian reservation, leaving nothing for the state to administer. £y
Also as a nract1ca1 matter, a chaotic condition is created where theh,g "
United States and the state compete in the administration of a a“.ﬁhj
water source as used on the checkerboard ownership of trust and Py
nontrust lands within a reservation. The Plummer community is a :
vivid examnle of where the United States throuah the Indian Health
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Service and the Bureau of Indian Affairs is competinc for water '
for federally sponsored Indian communities with a federally un- ,
requlated non-Indian community which seeks a color of right through

a state-issued permit.

[The State of Idaho looks to language such as that contained in
United States v. Ahtanum Irrig. Dist., 236 F. 2d 321, 335 (9th Cir,
1956), cert. denied, 352 U.S. 988, T L.Ed. 2d 367, where the court
stated that aTthough the rights of the white settlers were subordinate
to the rights of the Indians "they were not non-existent," and that
there was no legal obstacle to the use of these waters by the white
settlers until the Indians could make use thereof. However, this
was a case between off-reservation owners and on-reservation Indians
and not a case involving the administration of the checkerboard
trust and nontrust ownershinps of a reservation. The court in Tweedy

v. Texas Co., supra, adonted this lanquage in holding that "need
and use” by an InJTan was a requisite to the reserved water right.
However, neither case held that use of the water on nontrust land
nrior to its need on trust Tand was subject to the exclusive
administration of a state under state law. In fact the Tweedy )
case appears to hold quite the opposite. e TEER
U TR

[We therefore are of the opinion that since all waters of_ an |
Indian reservation are reserved they are subject to the exclusive |
jurisdiction of the United States to administer whether used on !
trust or nontrust land, and that the Secretary of the Interior ;
has been authorized by Congress to promulgate rules and requTat1ons
to administer all reservation waters.]

The waters involved in instant case are ground waters, declared
to be "Public Waters" by Idaho Code 42-226. That statute states
among other thinas that "Al11 ground waters in this state are declared
to be the property of the state, whose duty it shall be to supervise
their appropriation and allotment to those diverting the same for
beneficial use . . ."

Such a statutory declaration could not possibly have any effect
on Indian reservations where admittedly the tribes have superior and
paramount Winters Rights to the ground waters. These waters cannot be
regulated and administered both by the State and the Secretary of the
Interior., Because the tribal rights are paramount, prior and superior,
the State could not conceivably force the Secretary and the Tribe out
of the administrative picture. The State cannot requlate the tribal
rights but the Secretary can requlate and control both the tribal and
nontribal riaghts. Hence it is the Secretary, not the State, that must
administer the ground waters within the reservation. '

WATER INVENTORY OF COEUR D'ALENE TRIBE

One might ask what the Secretary is doing about the administration
of water rights on the Coeur d'Alene Reservation. At the present
time through contract with the Tribe a water inventory is being conducted
beginning with the Hangman drainage area, which ultimately will inventory
all the surface and ground waters of the reservation and the tribal
need therefor. This inventory will include the waters in question.
It is hoped the inventory will ascertain the amount of water available

and the tribal needs and uses relative thereto. Until th1s 1nventor¥
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is completed there will be no credible and reliable information from
which any equitable departmental allocation or apportionment of the
ground waters can be logically made.

CONCLUSION

The State of Idaho has no jurisdiction whatever to issue water
permits on the Coeur d'Alene Reservation. Such jurisdiction is by
statute in the Secretary of the Interior and aboriginally and residually
in the Coeur d'Alene Indian Tribe. Any license or permit that the
State might issue the City of Plummer would be nugatory and of no legal
effect except perhaps to allocate the priority of "non rights" among
non-Indians. Certainly such a permit will not grant to the City
any right to the around water that would not be junior and subordinate
to tribal rights to the same water. The permit therefore should not
be issued and the City should instead apply to the Secretary of the
Interior and the Coeur d'Alene Indian Tribe if it wishes to pursue its
application.

Respectfully submitted
DELLWO, RUDOHF & GRANT
(2ot 00w
By: Robert D. Dellwo
Attornevs for the Coeur d'Alene Tribe

cc: Mailed to:

Richard L, McFadden
Attorney for City of Plummer
St. Maries, Idaho 83361
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COLORADO—DUCE VALLEY RESERVE. : 837

some to the Department, together with the papers accompanying the
same. :
I have the honor to be, very respectfully, your obedient servant,
Jos. 8. WiLsox, Commissivner.

Hon. W. T. Otro, :
T Acting Secretary of the Interior.
“DEPARTMENT OF THE INTERIOR,

T Washington, D. C., June 13, 1867.

Sir: I submit herewith the papers that accompanied the inclosed
report of the Commissioner of Indian Affairs of the 23d nltimo. in
relation to the propricty of selecting reservations in Idaho Territory
npon which to locate the Ceeur ( Aldnes and other Indians in the
northern partof Idaho. wnd the Roisé und Bruneau bands of Shoshones
in the southern part of that Territory. :

This Department concurs in the recommendation of the Commissioner
of Indian Affairs that the lands indicated upon the annexed diagram,
und defined in the accompanying report of the Commis=ioner of the
General Land Oflice of the 6th instant, be set apart as reservations for
the Indians referred to, and [ have the honor to request, if it meet’
your approval, that you make the requizite order in the premises.

Vith great respect, your obedient servant,
W. T. Otr0, deting Secretary.
The PRESIDENT. : :

WasmiveTox, D. C., June 14, 1867.
Let the lands be set apart as resevvations for the Indians within
named, as recommended by the Acting Secretury of the Interior.
ANDREW JOHNSON.

. ExecrTive Maxsiox, November 8, 1873,

It is hereby ordered that the following tract of country in the Ter-
ritory of Idabo be, and the same is herehy. withdrawn from sale and
set apart as a reservation for the Ceenr A* Alene Indians, in said Terri-
tory, viz:

“Reginning at a point on the top of the dividing ridge hetween
Pine and Latah (or Hangman's) Creeks, divectly south of a point on
aid last-named creel, 6 miles above the puint where the trait from
Lewiston to Spokane Bridge crosses said ereck: thence in o north-
exsterly divection in a divect line to the Cieur d"Alone Mission, on the
Ceour &' Aldne River (hut not to.include the lands of said mission);
thenee in a westerly direetion. in a divect line. to the potnt where the
Spokane River heads in. or leaves the Cenr CAléne Lakes: thencev
down slong the center of the channel of said Spokane River to the
dividing line hetween the ‘Lerritories of Iduhe and Washington, us
e~tablislied by the act of Congress oreanizing a Territovisl govern-
ment for the Territory of Idubo; thenee south wlong said dividing line/
to the top of the dividing ridge between Pine and Lutah (or Hang-
maw’s) Creek; thence along the top of the suid ridge to the pluce of

beginning.” .
U. S. GraxT.

—re

Dk Valley Beserve.

(See Nevada, post, page §66.)
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FIFTY-FIRST CONGRESS., SESS, II.  CH. 543. 1841, 419

&pc. 16. That whenever ani of the lands acquired by either of the  Lawls. epened to
X . ) S . oL e . N Liomesgead settlement
three foregoing ngrecments respecting lands in the Indian or Okla- oy,

howa Territorsy stiadl by operation of law or provlamition of the Prest-
dent of the United States e open to settlement they shall he disposed R#, 5002501
of to actual settlers only, under the provisions of the homestead and

town site huws {except section twenty-three hundred and one of the

Revised Statess of the United States which shall not apply): £ Yeorided,  Trovise
Jenrerer, That ench settler, on said lands shalt before making o final

yroof and receiving a certiicate of entry. pay to the United States for | Additional — pay-
the land so taken by him. in addition to the fees provided by law, and '

within five vears from the date of the first original entry, the =um of :

one dollar and fifty cents per acre, one-half of which shall he paid

within two vears: But the vights of honombiy discharged Union

<oldiers and sailors as defined and described in Sections twenty-three  Solliessandsilor.
hundred and four and twenty-three bundred and five of the Revised | 15 see. 2504255,
Statutes of the United States shall not be alrideed exeept as to the ™

sum to be paid as aforesaid. and all the lands in Okluhoma ave hereby

declared to he agricnltural lands, and proot of their non-mineral chiuy-

acter shall not be required as n condition precedent to final entry.

Sge. 17. That before any lands in Oklabomna ave open to settle- | Juvision Into coun:
ment it shall be the duty of the Seeretary of the Interior to divide  Okmaomalazas,
the same into counties which shall contain as néar us possible not
Jess than nine hundred square miles in each county. In establish-
ing said county line the Secretary is hereby authorized to extend
the lines of the counties already Yocated so as to make the avca of
«aid counties equal, as nenr as way be, to the area of the counties :
provided for in this act. At the first election for county officers the  Fiection.
people of each county may vote for a name for each county, and the
name which receives the oreatest number of votes shull be the mune
of such countyv: Pravided, Frerther, That as soon as the county lines  (ounty seats,

. " - N N ~ Provisns,
are designated by the Secretary, he shall reserve not to exceed one-
half section of lind in each county to be located near the center of _
stid county, Tor couuty seat purposes to be entered under sections R S.sees, 2057, 288,
twenty-three hundred and eighty-sceven and twenty-three and eighty- :
cight ‘of the Revised Statutes: Irorided, That o addition to the
jurisdiction granted to the probate courts and the judpes thereof in
Oklihoma Territory by Legislative enuctments which enactments
are hereby ratified. the Probate Judges of suid Perritory ave hereby
sranted such jarisdiction in town site matters and wmder such regu-
lations as ave provided by the aws of the State of Kansas. ‘ ]

See. 13, That the school lands reserved in the Territory of Okla- | ke of sehoot
homa by this and former acts of Congress may he leased for a period
hot exceeding three venrs for the benefit of the school fund of said
Territory by the (Governor thercof, under regulations to be pre-
seribed by the Seeretary of the Interior : -

_Sec. 11 The following ngreement entered into_on the part of the ”:l"fr'f’,‘"{‘ﬁ’,;: MR AL
United States by John V. Wright, Javed ‘W, Duniels and Henvy titied.

W. Andrews, Commissioners with the Cour dAlene Indinns i
ko Territory siened on the part of =aid Indians by Chicf Andrew
Seltiee, and others which bears dute March twenty-sixth, eichteen
hundred and cighty-seven, and now on lile in the Interior Frepart-
went, is hereby sccepted, ratitivd, and confirmed and iy in the fol-
lowing words, to-wit:

AGREEMENT WITIHL (‘EUR D'ALENE. ~ Agreement,
This agreement made pursuant to an item in the act of Congress  Postp.dis.
entitled An act making appropriations for the current and contin-
goent expenses of the Indian Department and for fulfilfing treaty stip-
ulitions with various Indinn tribes for the year ending June thirtieth,

o o a5 18R
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ARTICLE L.

Preatuble.
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ABTICLE .

Lands ceded.

ARTICLE 3.

Consent 1o seftle-
ment ol Bpokine.

ARTICLE 3.

Consent  to settle-
ment of Kalespil anad
ciber Indiaus.

ARTICLE 5.

Caenr dtalene Res
ervation o remain In-
Qian land,

eiehteen hundredand eighty-seven, and for other purposes.” approved
May tifteenth, eighteen hundred and eighty-six. by John V. Wiigh,
Jared W. Daniels, und Henry W, Andrews, duly appointed commis.
sioners on the part of the Uniterd States and the Crear d'Alene tribe
of Indinns now residing on the Caur d'Alene Reser sation, in the Tep-
ritory of iduho, by their chiefs, heardinen, and other male adults,
whose names are hereunto subscribed, they being duly suthorized to
act in the premises, withesseth: :

PART I1J. LAWS GOVERNING VARIOUS TRIBES.

ArticLr 1.

Wherens =aid Ceear 'Alene Indians were formerly possessed of o
laree and valuable tract of land lying in the Territories of Washing.
ton, Iduho, and Montana, and whereas zaid Indians have never ceded
the same to the United States, but the sane, with the exception of the
prosent Creur d”Alene Reservation. is held by the United States and
cettlors and owners deriving title from the United States, and whereas
<aid Indians have received no compensation for said land from the
United States: Theretore,

ARTICLE 2.

For the consideration heveinafter stated the said Ceenr d’Alene
Indians herebyv cede, grant. relinquish, and quitclaim to the United
Stutes ull right. title, and elaim which they now have, or ever had,
to all lauds in said Territories and elsewhere. except the portion of
Jand within the houndaries of their present reservation in the Terri-
tory of Idaho, known as the Ceeur &' Alene Reservation. '

ARTICLE 3.

The =aid Ceeur d’Alene Indians agree and consent that the Upper
and Middie bands of Spokane Indians residing in and around Spokane
Falls in the Territory of Washington, may be removed to the Cwnr
& Alene Reservation and settled therson in permanent homes on the
torms and conditions contained in un agreement made and enteved into
by and hetween John V. Wright, J ared W. Daniels, and Henry W.

Andrews. cotmissioners on the part of the United States and said
Spoliune Indians, concluded on the fifteenth day of Maveh, eighteen

hundred and eighty-seven, at Spokane Falls, the Territory of
Washington.

ARTICLE 4.

And it is further agreed that the tribe or hand of Indians known ns

Calespels, now residing in the Calespel Vulley, Washington Territory.
and anv other bands of non-veservation Indian= now helonging to the
Colvills Indian Ageney, may be removed to the Ceur & Alene Reser:
vation by the United Srates, on such terms as may be imutually agreee
on by the Uuited States and any such tribes or bands. '

"AKTICLE 3.

I consideration of the forevoing cession and agreements. it
awreed that the Ceur dPAlene Reseorvation shall be held forever u-
Indian Jand and as howes for the Cour & Alene Indizns, now residime
on sid reservation. and the Spokane or other Indiins who mu_\'_‘“‘
removed to said reservittion wder this agreement. and their ]{)ostvrli.‘”
and no part of =aid yeservation shall ever be solll vecupied, open o
white settlement. or otherwise disposed of without the consent of the
Indians residine on =aid reservation
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AgrricLy 6.

And it ix further agreed that the United States wiil expend for the N
tenefit of cidl Crenr & Alene Indinns the =umn of one hundred and tifty
tyoetsitind dollars, to be expemded ander the divection of the Seeretary
of the Jatevior, as follows: For the first year. thivty thousand dolhurs,

“anl for each succeeding vear for fifteen vears, eivht thonsaml doflars.

\= =oon as possible aftor the ratification of this agreement hy Congress,
there shall be erocted on said reservation amiw and grist mitl, to be
operated hy stean, and an engineer rud miller crployed. the expenses of
ildine said milband paying the engineer and wilier to be paid outof
the tunds herein provided. The renmining portion of said thirty thon-
wnrd dullars, ifany.and the other annual payiments <hadl he expendedin
the purchase of snch nseful and necessary articies ws shall best promote
the progress, comfort, improvement, cducation, and civilization of sai
Ceeur d’Alene Indians, parties hereto. :

AvricLe 1.

[t is further agreed that if it shall appear to the satisfaction of the
Seepetary of the Interior that in any ver in which payments are to be
wide as hevein provided said Ceenr d'Alene Iondians ure supplied with
< useful and necessary articles and do not need the same. and that
they will judiciously use the money, then said puyment shall he made
to them in cash. : :

ArTicLE 8.

It i» further agreed that any money which shall not be used in the
purchuzo of such becessary articles ov paid over, as provided in article
soven, shall be pluced in the Trewsury of the U nited States to the

erelit of the said Cernv & Alene Indians, parties heveto, and expended
for their henetit, or paid over to them,.as provided in the foregoing
articles.

ARTICLE 9.

It is further agreed that in the purchase for distribution of said arti-
clex for the henehit of sald Indinns the wishes of said Indiuns shall be
comsulted as to what useful artieles thev may need, ov whether they
need any at all, and therr wishes shall govern as far as it iz just and
pl‘"pl‘l'. :

ArTIcLE 10

421

ARTICLE B.
Faymeut tn Ceeur
]

Aluvne.

Distribution.
pINE

Arricles.

ARTICLE T.

Cash prymenta in-

stear of arricled. .

ARTICLE 3.

Balanees,

ARTICLE 3.

gelection of articles.

ARTICLE 10.

It is further agreed that in the employment of engineers. millers,  Erployment ol fn-*

nechanics, and laborers of every Kirid. preference shall be viven in all
en~es to Indians, parties hereto. qualified to periorm the work and
fabor, and it shall he the duty of all millers, enzineers, and mechanwes to

1ana,

teach all Indians placed under their chavee their trades and voeations. -
3 o

Auntictu 11,

AmTicrE 1L |

Phvsicinn, blnek-

1t ix further agreed that in addition to the amount heretofore Pro- anith.mu enrpeater.

vided for the henefit of said Coeur @ Alene Indinns the United States,
nt its own expense, will furni=h and employ for ghe benefit of said
Lndians on said recprvation & competent physician, medicines, . black-
stith, und carpenter.

AnricLy 120

ARTIC LE 1L

Marriages with

Tn order to proteet the morals and property of the Indians, parties whice men.

~ hereto, wo female of the Camar A" Alene tribe shall be allowed to marry

nuy white man unless, before said marriage is solotnized, said white:
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. 422 TART JT. LAWS GOVERNING. VARIOUS TTIBES. :
me man shall give snch evidence of his character for morality and indus. 3 il
! try us shall satixfy the agent in charuee. the minister in charge, and the : Biaratet
: chief of the tribe that heisa fit per=on to reside amone the Indian., Y
! and it #s further agreed that Stephen E. Liberty, Joseph Peavy, - covw T
Patrick Nixon. and Julien Boutelier, white men who have married wie b
[ndian women and with their fumibies reside on the Coear dAlene Res. PR
ervition, are permitted to remain thereon, they heing subject, how- PO
over. ta all Jaws, rales, and regulations of the Commissioner of Indiay _ . no
Affairs applicable to Indian reservations. Fe
oo - TERY
ARTICLE 13. . ArTICLE 13 ' trt
et
M{gﬂ;}; for Do $met [t is further agreed and undlerstood that in consideration of the
: amount expended in baildines and other improvements on said Corur
d"Alene Rescrvation for relivions and educational purposes by the
‘ De Smet Mission, and valuable serviees in the education and morl
= training of children on said reservition, and in consideration that the
n Indinns. parties hereto, have donated for said purposes one section of
o - ‘ Jand on which is situnted the hoys' sehool, one section on which is sit-
- wated the oirls school, and one seetion of timbered land for use of
o . - the schools. that said DeSmet Mission and 1t5 SICCes=soTs may continue
- to hold and use said three soctions of land and the huildings and ‘
, improvements thereon so Jong as the same shall be used by said e E
o ' ' Syet Mission and its successors for religious and educational purposes. . ?:
" : s
N ' ARTICLE M. . " ARTICLE 1k . ' . )
e Effect. This agreement shall not he binding on either parfy until ratified
-0 by Congress.
o Efgmanires. In tectimony wheveof the said John V. Wright, Jared W. Danicls, : e
Lo and Benvy W. Andrews, on the part of the United States, and the o ot
. chiefs. headmen. and other adult [udians. on the part of the Indiuns, ' 1]
o ' parties hereto. have hereunto set their hands and affixed their seals. _ -
R : Done at De Smet Mission on the Ceenr d'Alene Reservation, in the : Ty
; Tervitory of Idaho, on this the twenty-sixth day of March, in the year ' ' .
! of our Lord one thousand eight hundred and eighty-nine. 1
v Agreemunt with  See. 20. That the following agrecment entered into with the s s
" gy dalene 2O Oy (A lene Indians by Benjumin Simpson. John H. Shape, and :
Napoleon B, Humphrey. Commissioners on the part of the United |
States, siened by suid igmmissioners and by said Andrew Seltive,

Chief. aml others, on the part of said Indians. which agreement hiears
date September ninth. eigﬂtuon hundred and eighty-nine, and is now
on file in the Interior Department. is herehy accepted, ratified, nmi
contirmed, and is in the following words, to wit:

T Apreement. . o AGREEMEXNT.

23 Hlat., p 1002 This asreement, made pursuant to an jtemn of an Act of Congress. S LT
| namely: Section £ of the Indian appropriation act., approved Mareh :
: two. oichteen hundred and cighty-nine, (25 Stat.. 1002). by Benjamin

Simpson. John H. Shupe. and Napoleon B. Humphrey. duly ap
pointed commissioners on the part of the United States, parties ©
the tirst part, and the Cour d'Alene triba of Indimns, now residing
o the Ceenr @A lene Reservation in the Tevritory of Idaho, by thew
chicfs. beadmen, and other male adults whose names are hereunte
subscribed, parties of the second part witnesseth:

ARTICLE L. : ArTicLE L.

- - - . " ¥

Lands on reserva-  For the consideration hereimfter named the said Cour d f\lf ne

( Indians hevehy cede, grant. relinquish, and quitchuim 1o the Lt
» States. all the right, title, and clum which they now have, or ¢t r

tion ceded.




-
1
4

Ih'
of
t-
of
11
vl
e

e,

N,
roh
uin
npe

|

iy
wir

i

l'! (:
HERT
‘wWer

"
]

AL IL

FLFTY-FIRST CONGRESS. gEse. 11 CH. 543, 189L 4923
i, to the sollowing-described portion of their reservation, to wit; Description.
Peprinning ul ghe northeast corner of the said reservation, thence run-
e alony the porth houndary line north sixtv-seven degrees twenty-
pie maiputes west to the head ol the Spokane River: thence down the
spoknne River to the nortlpvest boundary corner of the said reserva-
thons thenet <outh along the Washington Perritory line twelve miles;
thenee due east o the west shore of* the (ot dAlene Take; thence
contherty along the west shore of said lake ton point due west of the-
pwuth of the Cosur 4 Alene River where it cmptics into the said lakes
thener in due east line until it interseets with the enstern houndary
hine of the anid reservation: thence northerly along the =aid east .
boundary Jine to the place of beginuing. : K
ARrricLE 2. ARTICLE 2.
And it s further :1g1'ccd, in consideration of the nhove, that the Money payment.
United States will pay to the said Ceur Cilene tribe of Indians the '
—am of five hundred thousand dollurs, the same to be paid to the said
Conr dCAlene tribe of Indinns upon the comptletion of all the pro-
visions of this agreemeut.
ARTICLE 3. ArTicLed.
It is further agreed that the payment of money aforesaid shull he  Tobepaid pro rais.
anuke to the said tribe of Indians pro rati or <haye and share alike for
eneh and every member of the said tribe as recognized by spid | tribe
now Hving on =aid reservation.

ArmicLE + ARTICLE 4.

it is farther agreed and understood that this agreement shall not  Dependent on ratifi-
be hinding on either party until the former agreement now existing calion ol formeragres
between the United States by the du1y-:q’)pnintod commissioners and
the said Ceeur d"Alene tribe of lndians. hearing date March twenty-
sixth, eighteen Lhundred and eighty-seven. shall be duly ratified by
Congress; and in the event of the ratification of the aforesiid agree-
ment of Mareh twenty-sixth, eighteen hundred and eighty-seven. then
this agreement to he and remain in full foree and citect but not bind-
ing on vither party antil ratitied by Congress. [n witness whereof
the said Benjamin Stmp=on, Johin . Shape, and Napoleon B. Hum-  signatures.
phrey. on the part of the United States, and the chiefs, headmen, and
other ndult mate Indians, on the part of the Judinus, parties hereto,
have hereunto set their Lnds and atixed their seals. :

Done at D Swet Mizsion, on the Coeur d Alene Reservation, iu the
Territory of Idaho, this the oth day of September. in the vear of our
Lord one thousand cight hundred il eiehty-nine.

_Sec. 21 That for the purpose of catrying into effect the provi- o R to Coour
stons of said two agreements with saitl Ciear dCAlene Indians there
are Lieveby appropriated. out of anuy woneys in the Treasury nob .
otherwise appropriated, in the manner and for the purpose as hercin-
wfter specitieadly stated the following suns. to wit: For the first jn-  Divison.
staliment of one hundred and fLey thousand dollurs, a3 provided for
inarticle six of the first of saidd agrevoents, thirty thousand dolhurs,
10 he expended for the Huilding and eroction on =aid Coenr d"Alene

Tndinn Beservation of wsaw and grist mill, to be operated by stean, Mt
and for the payment of the wages of the cugineer and 1iller to be
vinployed in arid mitl, respectivelys the remuining portion of said
thirey” thousand dollars. if any. to be expended in the purehase of
such useful and necessary articles as <hall Dhest promote the progress,
vomfort, improvement. eduention, und civilization of waidd Coenr d™Alene
ln.(liuns, all of ~aid articles to be pun-h:lscd. and said emgineey and
miller to be employed = near @5 HEY he in strict conformity with
urticles nine aud ten of the first of sald agrecuents. And for the

wecessary articlis.
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Tro ratk payment.

Cedod nlsapet i
homestcad eniryeniy.

TR 8., seel 2501

Provisos,
Additional payment.

Enldiers and sailors,

R, 5., se08. 04, 2303,

Tatent to Fruderick
FoL.

]IART I, LAWS GOVERNING VARIOUS 'I‘RIHES.

purpose of meeting the requirements of articles two and three of
the sccond agreement aforosaid the sum of five huandred thouwsun
Aotars is herchy appropriated, -out of iy woneys in the Trensury
not otherwise approprinted. to he paid by the United States to the
wid Coenr d'Alene tribe of Judians wpon their complinnee with all
the provisions of the waid second agreament hereinbetore reeited, the
same to be paid to the < tribe of Indians pro rata, or share and
share alike. for eacl and every nmember of the said tribe as recognized
by i tribe now Jiving on sid™reservation. ‘
Srertox 22, That all Jands so sold and released to the United States,
ax recited or deseribed in hoth of said agrecments. and not hevetofore
granted or reserved from entry or Joeation, shall. oo the puassuge of
this act, be restored to the public dewmin, and shall be disposed of iy
the United States to uctual settlers only, under the provisions of the
homestead law, exeept seetion twenty-three hundred and one of the
Revised Statutes of the United States. which shall not apply, and under
the luw relative to town sites or to locators or purchasers under the

mineral laws of the United Stateas fhoreded. That each settier or pur-

chaser uuder and in accordance with the provisions of said homested
act. shall pay to the United States, for the land so taken by him, in
addition to the fees provided hy law. and within five vears from the
dute of the first original entry. the sum of one dollar and Aty eents
per acre. one-half of which shall he paid within two years: but the
rights of honorably discharged Union soldiers and sailors, as detined
and deseribed in sections twenty-three fmndred and four and twenliy-
three handred and five of the Revised Statutes of the United Stafes
hall not beabridged. except as to the suid sum to be paid as aforesaid:
FProrided further, That the Secretary of the Interior shall cause to he
surveved for and patented to Fredarick Post. upon his making tinal

: ]E:'oof of all thereof hefore the register and receiver of the proper

rayment.,

Agreement.

Treseription.

“nited States land office, and to the satisfaction ot the Commissioner
of the (General Land Office and Secretary of the Interior, and paying
therefor two dollars and fifty cents peyacte and the cost of making
such survey of such portion of suid reservation as is reeited I the
agrecment in word and tigures as follows. to wit:

- Know all men by these presents that 1. Andrew Seltice chief of
the Ceenr o Alene Indians. did on the fivst day of June, A n
eighteen hundred and seventy-one, with the consent of my peopls,
when the country on hoth sides of the Spokane River be‘longec} tome
and my people, for o valuable consideration sell to Frederick Post the
place now known as Poxt Falls in Kootenui County. Idahio, to improve
nd use the sume (water-power): said sale included ull three of the viver
channels and islands, with enough land on the north and south shoves for
water-power and improvements; and have always protected the =ak
Frederick Post. for eighteen years, in the rights there and thenven
veved, and he has always done rieht with me and my people.  We.
the ehiefs of the Ceur d Alenes. have signed articles of agrecment With
the Ciovernment to sell the portion of the reservation joining Post
Tulls. in which we bave excepted the abpyve-prescribed vights, hefore
conveved to Frederick Post. and no Indian and po white man oxevpl
Frederick Post have aay rights on the above-deserihed lands and river
chanuels: the sil Frederiek Post has fulfilled all of his guresments
with me aud my people by improving the watey-power and builiding
mill= at great expense, and 1 hereby aunthorize bim fo build a hov=e
and take full possession of the above-deserilied ndson the reservation
side. so that when the treaty is contimed he may have full possess1n
and protection of the Giovernment in the sane,

v {3iven under my band and xeal this 16th day of Sept'r., A
154
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BEFORE THE DEPARTMENT OF WATER ADMINISTRA TION

OF THE

STATE OF IDAHO

In the Matter of Protest Against Approval of

NOTICE OF CONFERENCE
AND/OR HEARING

Application for Permit No. 95-7188 in the

name of the CITY OF PLUMMER

On May 23, 1972, the City of Plummer, Idaho, filed with the Department of Water
Administration an application to appropriate the public waters of the State of Idaho. On
July 21, 19’_72, the Department received a protest against said application from Robert D.
Dellwo, of the firm of Dellwo, Rudolf & Grant, representing the Coeur d'Alene Tribe.

The Department has set the matter of protest for conference and/or hearing for
Friday, October 6, 1972, at 9:00 a,m., at the Northern District Office of the Department
of Water Administration at 401 Front Avenue, Room 209, Coeur d'Alene, Idaho. Any
hearing will be held in accordance with the Rules and Regulations of the Idaho Code and
adopted Rules of Practice and Procedure of the Department of Water Administration.
Opportunity shall be afforded all parties to respond and present evidence and argument
on all issues involved.

Any party may request in writing five (5) days before any hearing that the oral
proceedings thereof be taken in the form of stenographic notes. Any party may have such
stenographic notes of the oral proceedings, or part thereof, transcribed at his own expense.
A taped record of the proceedings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant or protest-
ant may allow the Department without prejudice to dismiss the protest or the application.
Any and all cost incurred by reason of such non-appearance may be assessed against such
non-appearing parties.

Dated this 21st day of September, 1972,

BOEBBY ED. FLEENOR

Assistant Director




< | ] spoxAne INDIAN TRIBE
| APPLICATION AND PERMIT TO USE TRIBAL WATERS

n
HAMe

Address

Aﬁp?ies for a permit to use beneficially waters belonging to the Spokane Indian
Tribe as follows:

Date of Permit

Source & Location of water to be used:

Description of land on which water will be used:

Quantity of water to be used shall not exceed _____ gallons per minute or

feet per second (strike one), or its equivalent, and ____ acre feet per year,
or its equivalent.

USE CR USES TO WHICH WATER IS TO BE APPLIED:

Effective date of permit ' Termination date

~[NOTE: If no termination date is listed, it is with one year's notice by
Tribal Council.]

TERMS, CONDITIONS AND RESTRICTIONS OF WATER USE:

[NOTE: Please use back or attach sheet if additiona] space 1§ needed.]

‘Date

Signature of Apnlicant

SPOKANE TRIBAL RESOLUTION RNO.

The application for the foregoing permit having been reviewed by the Spokane
Tribal Business Council at its meeting held on s 19 , by @
vote of __ to , IT 1S RESOLVED that the said permit is approved.

Chairman, Spokane Tribal Business Council

Accepted and agreed to:

Signature of Applicant

. . . . QL _
{Note: MNeed be signed here by applicant only if permit is at SIS R
variance with application.]




NOTICE OF APPLICATION FOR WATER PERMIT

Notice is hereby given that City of Plummer, Box B,

Plummer, Idaho

has on May 23, 1972 gubmitted Applicatirn No. 95-7188

1.0 cubic feet per second B i 1

a ground water source

for a permit to appropriate

of water from

by means of well and pump

within the YWSBk, Sec. 18, T. 46N, R. 4W, B.M. (Block 3 of Public Reserve in

Block 138), Benewah County

to be used From Jan, 1 to Dec, 31

for nunicipalpurposes for 200 families

"f&'ﬁﬂ"
within the Sec+ 18, T, 568, R, 44, B.M,

If issued, this permit will be subject to all prior water rights. Protests

against the granting of the permit must be filed with the Idaho Department of Water

Administration, Statehouse, Boise, Idaho, 83707, on or before July 8, 1972

R. XEITH HIGGINSON

Director

Published im the St. Maries Gazette Record, St, Maries, Idaho

Juas 21 _ June 28, 1972
on and
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