
SEP 1 5 2008 

STATE OF IDAHO 
WATER RESOURCES 
WESTERN AEGlOhl 

DEPARTMENT OF WATER RESOURCES 

Notice of Security Interest in a Water Right 
And Request for Notification of a Change in Ownership or Any Proposed 
Or Final Action to Amend, Transfer, or Otherwise Mod~fy a Water Right 
Please onnt or hinr A n a ~ l ~  oaees wlth addltlonal ~nformdt~on Insh~t lons  arL im thc back of llus oaac . . . . 

lncomplcte forms will he rehlnled 
I .  Water Right No(s).: -65-13268 and 65-23023- 

prr ,  -- 
per*~ t 

Adjudication Claim No(s).: 

2. The following REQUIRED information must be submitted with this form: 

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF 
SALE or other legal document indicating your interest in the property and water rights or claims in question, 
WITH ATTACHED LEGAL DESCRIPTION. 

B) A FEE of $25.00 per water right or adjudication claim. 

3. Name and Mailing Address of Person or Company holding Security Interest 

- Hartford Life Insurance Company -- - 

- C/O Hartford Investment Management AgriFinance 

5260 N. Palm, Ste 205 -- 

- Fresno, California 93704 

- ATTN: Loan Administration 

4. Name of Water Right Owner/Claimant(s) 

David W. Holm and Sharyl L. Holm -- 

5. Expiration Date of Notification Period - July I ,  2033 -- 

6. Is this a Renewal of Request for Notification? YES 

7. Signature(s) of Security Interest holder(s) .. 

(and title if applicable) 
S V ~  u;cc ?vcf:h'cit 

Received by 
Receipted by Date .- Receipt No. - 
Processed by T~&--O ? 

SUPI'ORT DATA 

IN FILE # .h61&&.&? 



Drew K. Theophilus 
Baird Holm LLP 
1500 Woodmen Tower 
1700 Famam Street 
Omaha, Nebraska 68102 

RECORDING REQUESTED BY AND WHEN 
RECORDED MAIL TO: 

Loan No. B H M O ~ T L G ~  

(For Recorder's use only) 

Instrument # 354672 
PAYETTE COUNTY 
7-11-2008 OP:Ol:52 No. 
Recoraeo rw : CmnrnTLe 
BETTY J W W E N  
Ex-b RetQdrr DI 

MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT 
QF RENTS AND FIXTURE FlLlNG 

THlS SECURITY INSTRUMENT IS INTENDED AS A MORTGAGE AND AS A FIXTURE FlLlNG 
UNDER SECTION 28-9-502(b) OF THE IDAHO UNIFORM COMMERCIAL CODE. THlS SECURITY 

INSTRUMENT IS TO BE FILED AND INDEXED AS BOTH A MORTGAGE AND AS A FIXTURE FlLlNG 

This MORTGAGE. SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND FIXTURE FlLlNG 
(th~s 'Mortgage') IS made as o l  July 1.2008 by and between DAVID W. HOLM and SHARYL L. HOLM. 
husband and w fe. dba Holm Da11-v. havlna an address for notlce under tnls Mortaaae of 3223 N W 3" 
Avenue.  itla land; Idaho 83619 (ibintly a<d severaliy. "Mortgagor"), and H A R T ~ O ~ D  LIFE INSURANCE 
COMPANY, a Connecticut corporation, having an address for notice under this Mortgage of 5260 North 
Palm Avenue, Suite 205, Fresno, California 93704, Ann: Loan Administration ('Mortgagee"). 

FOR GOOD AND VALUABLE CONSIDERATION, including the indebtedness evidenced by the 
Note (as defined below) and the t ~ s l  herein created, the receipt of which is hereby acknowledged, 
Mortgagor hereby irrevocably mortgages, grants, bargains, sells, transfers and conveys to and for the 
benefit and security of Mortgagee, with power of sale as applicable, under and subject lo the conditions 
set forth in this Mortgage, ell of Mortgagor's right, title and interest now owned or hereafter acquired in 
and to the following (collectively with the Personal Propelty, as defined in Paragraph 9, the "Collateral"): 

A. The real propelty situated In Payene County, Idaho, more particularly described on 
Exhibit "A" (the "Property"); 

B. All rents, reimbursements and any other amounts paid or payable by any tenant, 
licensee, concessionaire, occupant or other user of all or any portion of the Property, whether pursuant to 
a wrinen lease or otherwise (collectively, 'Tenants"), all awards hereafler made to Mortgagor in any 
bankruptcy, insolvency or reorganization case or proweding wlth respect to any Lease (as delined 
below), and all royalties, issues, profits, revenues, income and other money and benefits paid or payable 
by Tenants or arising in connection with any Lease (collectively, the 'Rents"); 

C. All leases, subleases, licenses, con&ssions, occupancy agreements or other 
agreements (written or oral, now or at any time in effect) which grant a possessory interest in, or right to 
use or occupy, all or eny part of the Property (individually a 'Lease" and collectively, the "Leases"), and 
ail right, title and interest of Mortgagor under all Leases; 

D. All oil, gas and mineral rights and pmfils pertaining to the Propelty: 



E. Ail right, title and interest of Mortgagor, now owned or hereafler acquired, in and to any 
and all buildings, fixtures, improvements and aPPurtenances now or hereafter erected on the Property or 
belonging thereto; 

F. All right, title and interest of Mortgagor in and to all rights to water under the IDWR 
License Nos. 65-4142. 65-6246. 65-9385 and 65-21278. Waler Rights, ditches. ditch rights. flumes. 
aqueducts, canals, appropr~allons. franchse, ail water proauction, d*stnbut~on, ~rrlgatlon and aralnage 
equlpment and related fac~lltles and all frost protection equlpment and related lac Illes, ~ncludlng a.1 
pumps, pumping stations, motors, panais, switchboxes, gear heads, booster pumps, transformers, 
engines, machinery, tanks, reservoirs, sumps, pivots, hoses, drip hoses, underground pipeline. fan jets. 
pipes, sprinklers, flumes, wheel lines, drip irrigation lines, wind machines and other machinery andlor 
equipment used for the production of water on the Property or for the irrigation or dralnage thereof, and all 
additions thereto and replacements thereof; 

G. All right, title and interest of Mortgagor in and to all crop storage equipment and related 
facilities, now or hereafter located on the Property; 

H. All right, title and interest of Mortgagor in and to all (I) irrigation, drainage, and frost 
protection equipment: (ii) all milk, cream, buller, buner fats, and other dairy products of any kind or 
character or inventory arising from or related to the farm operation or dairy operations conducted on the 
Property. (111) all acciunts aid general lntang~bles anslng from or related to the aalry operat~ons 
conducted on the Property, lncludlng the proceeds relabng to the sale or d~stnt~ut on of sucn mqlk, cream, 
buller, buller fats, and other dairy of any kind or character: (iv) all fences, corrals, chutes, and 
other structures: (v) all milk barn and associated equipment at, pertaining to, or used in tha dairy facilities 
located on the Property (excluding any rolling stock), and including all additions and accessions thereto, 
and replacemenls thereof and all rights to, or proceeds of, insurance policies covaring any of said 
collateral and also proceeds of said collateral in any form; and (vi) property related general intangibles; 
and 

I. All accessions, replacements and substitutions for any of the f~regoing and all proceeds 
thereof. 

As between Mortgagor and Mortgagee, ail of the foregoing, to the extent permined by applicable 
law, shall be deemed an accession to the freehold and a pan of the Property. 

This Mortgage is given to secure (i) payment of the indebtedness evidenced by a certein 
Promissory Note daGd ofeven date herewlth In the principa sum of up to 51.580.000 00. w~th a 
scheduled flnal matur~ty of July 1. 2033, from Mortgagor to the order of Mortgagee (the 'Note'), witn the 
indebtedness evidenced by said Note (the "~oan")advancad pursuanl to and 6 berepaid in accordance 
with a Loan Agreement dated of even date herewith between Mortgagor and Mortgagee, a copy of which 
is on file at the office of Mortgagor (as amended or modified from time to time, the "Loan Agreement"), 
wlth interest on the Loan accruing in accordance with the terms of the Note and the Loan Agreement; (ii) 
each and every other debt, liability and obligation of every type and descriptior~ included within the 
definition of "Obllgatlons' as set forth In the Loan Agreement: (iii) any future advances and other 
obligations of the Mortgagor to the Mortgagee, whether now existing or hereafter incurred or created, 
whether voluntary or involuntary, whether due or not due, whether absolute or contingent, or whether 
incurred directly or acquired by the Mortgagee by assignment or otherwise; and ( iv )  modifications. 
amendmenls, extensions, and renewals, however evidenced, of the Loan or any of the Obligations. 

As used in this Mortgage: 

'Event of Default" means the occurrence of any one or more of the following events: (i) if 
Mortgagee does not receive any installment of Debt Service by the end of the Grace Period (other than 
amounts due on the Maturity Date, for which there is no Grace Period); or (ii) the Obligations are not paid 
In lull on the Maturlty Date; or (111) 11 any otner amounts requ~red to be pald under the Loan Agreement 
(lncludlng payment of the Proh~bltea Transfer Rate Adjustment Amount and payments requlred unaer 



Sect~on 6 5 of the Loan Asreement) are not pa~d (A) when due after Mortgagor has been glven wnnen 
notlce thereof as may be requlred by or provided for m the Loan Agreement or any other Loan Docdment, 
or (8) if the Loan Documents do not otherwise requlre or p rw~de for the glvlng 11 notlce thereof to 
Mortaaoor. w~thln the Demand Penod; or (lv) the occurrence of any other evenl or set facts whlch 
pursuant to the terms of Article 5 of the ~ o a n  Agreement constitutes an Event 0'1 Default. 

"Loan Documents" means this Mortgage, the Note, the Loan Agreement and ail other 
documents designated as Loan Documents in the Loan Agreement. 

"State" means the State of Idaho, 

'UCC" means the Uniform Commercial Code (as the same may be amended from time to time) 
in effect in the State and in any other jurisdiction in which ail or any portion of the Personal Property 
exlsts. 

Any defined term designated by initial capital letters that is not otherwise defined in this Mortgage 
shall have the meaning ascribed to such term in the Loan Agreement, which by this reference is 
incorporated herein. 

Unless otherwise noted or the context shall Indicate otherwise: (i) ail 'F'aragraph" references shall 
be to Paragraphs in this Mortgage (provided that all Paragraph titles are inserted for convenience of 
reference only and shall in no way atier, modify or define, or be used in construing, the texl of such 
Paragraphs), (ii) all uses of the word 'including" shall mean "including, without limitation'. (iii) the words 
"hereof," 'herein" and "hereunder and words of similar import when used in this Mortgage shall refer to 
this Mortgage as a whole and not to any particular provision of this Mortgage. (IV) ail references to "day" 
or 'days" shall mean calendar days. (v) ail references to 'Exhibits" are to the exhibits attached to this 
~ ~ r e g m e n l ,  which are incorporated hekin by the applicable reference, and (vi) all references to a 'Loan 
Document' shall mean such document as it is constituted as of the Closing Date, as the same mav be 
amended, restated, replaced, supplemented or otherwise modified from time to time. When used.in this 
Mortgage, unless otherwise specincally quailfled by a reasonableness standard, the phrase (i) 
'satisfactory to Mortgagee" means 'in form and substance satisfactory to Mortgagee in all respects as 
determined bv Mortoaoee in the exercise of its sole and absolute discretion." (ii) "with Mortsaoee's 
consent," "apbrovd b i  Mortgagee' or "with Mortgagee's appmvar means ;kt; consent or-approval may 
be orantad or withheld in Mortoaoee's sole and absolute discretion. and fiiil 'determined bv Mortoaoee." " "  . 
'a&eptable lo  Mortgagee." ' i n " ~ i r t ~ a ~ e a ' s  discretion" or ',n ~ortga~ee'l i judgmenr' mean; acceptable to 
Mortgagee, at Mortgagee's discretion andlor determined by Mortgagee, in each instance in Mortgagee's 
sole and absolute judgment or discretion. If Mortgagee has expressly agreed rlot to unreasonably 
withhold its consent or approval on a particular issue, then use of the phrase 'not to be unreasonably 
withheld or comparable phrases in this Agreement or the other Loan Documer~ts means 'not to be 
unreasonably withheld, conditioned or delayed" 

Mortgagor warrants, covenants and agrees (to and for the benefit of Mortgagee) as follows: 

1. PAYMENT AND PERFORMANCE: Mortgagor shall pay and pedorm the Obligations 
when due. Mortgagor has no offsets, claims. counterclsims or defenses of any kind whatsoever with 
regard to this Mortgage, any other Loan Document or any of the Obligations. Without limiting the 
generality of the foregoing, all sums payable by Mortgagor under the Note, the Loan Agreement and this 
Mortgage shall be paid without notice or demand (except as otherwise specified in the Loan Documents). 
and the Obligations shall in no way be released, discharged or otherwise affected by reason of: (i) any 
damage to or destruction of or any condemnation or similar taking of the Property or any part thereof; (ii) 
any restriction or prevention of or interference with any use of the Property or any part thereof: (iii) any 
title defect or encumbrance or any eviction from the Property or any part thereof by title, paramount or 
otherwise; (iv) any claim, counterclaim or defense, including common law or statutory rights of setoff. 
Mortgagor has or mlght nave agalnst Mortgagee. (v) any failure on the part of t40rtgag& to pedorm or 
comply wlth any of the terms of the ~ o a n  Documents or of any other agreement w th Mortgagor: or 



(vi) any other occurrence whatsoever, whether similar or dissimilar to the foregoing, whether or not 
Mortgagor shall have notice or knowledge of any of the foregoing. 

2. WARRANTY OF TITLE: (a) Mortgagor is lawfully seized and possessed of good and 
marketable t i le to the Collateral, and Mortgagor hereby warrants the Collateral to be free and clear of all 
liens and encumbrances, other than Permitted Liens. Mortgagor will defend tht! title to the Collateral 
against any claims by any Person at any time during the term of this Mortgage. If any lien or security 
interest other than the Permitted Liens is asserted against the Collateral, Mortgagor shall promptly give 
Mortgagee a delailed written description of such lien or security interest (including origin, amount and 
such other reasonable information as Mortgagee may request), and shall either (i) promptly pay the 
underlying claim in full or take such other action so as to cause it to be released, or (ii) contest the same 
in compliance with the requirements of the Loan Agreemant (including the requirement of providing a 
bond or other security reasonably satisfactory to Mortgagee). 

(b) Mortgagor has good, right and lawful authority to grant to Mortgagee the rights in the 
Collateral conveyed by this Mortgage. If Mortgagee Is made a party defendant to any litigation 
concerning this Mortgage, the Collateral or any part thereof or interest therein, then Mortgagor shall 
indemnify, defend (with attorneys selected by Mortgagee) and hold Mortgagee harmless from and against 
all liability by reason of said litigation, including reasonable attorneys' fees and expenses incurred by 
Mortgagee in any such litigation, whether or not any such litigation is prosecuted to judgment. 

(c) Mortgagee, without obligation to do so, without notice to or demand upon Mortgagor and 
without releasing Mortgagor from any of the Obligations or waiving any Events of Default, may appear in 
and defend any action or proceeding purporting to affect the Obligations, the security interests and liens 
created by the Loan Documents, or the rights or powers of Mortgagee, and Mortgagor shall reimburse 
Mortgagee, or pay directly, all costs and expenses (Including costs of evidence of title and reasonable 
attorney's fees), in such action or proceeding in which Mortgagee may appear, all in accordance with 
Sectiin 6.5 of the Loan Agreement. 

3. FULL FORCE AND EFFECT: The provisions of this Mortgage shall remain in full force 
and effect through any extension of time for payment of the Obligations, and until the Property is re- 
conveyed or released by Mortgagee. 

4. OTHER COVENANTS: All of the covenants in the Loan Agreement are incorporated 
herein bv reference and. toaether with covenants in this Mortaaae. shall be covenants runnina with the - - .  
propert;. The covenants set forth in the Loan Agreemant include, among other provisions: (ij the 
obligation to pay when due ail Taxes and amounts associated with the security interests created by the 
Loan Documents (induding the making, executing, delivery andlor recording of the Mortgage), (ii) the - - .  . .  
right of ~or tgagee to insp& the collateral, (iii) ~ortgago?s obligation to keep the Collateral insured 
Dursuant to the terms of the Loan Agreement, (iv) the obligation to comoiv with all Legal Reauirements 
(including Environmental ~e~uirements),  (v) the obligation lo maintain the Collateral ;n good'condition, 
and promptly repair any damage or casualty to the Collateral. (vi)except as otherwise expressly permitted 
in the Loan Agreement, the obligation of Mortgagor to obtain Mortgagee's consent prior to entering into, 
modifying or taking other actions with respect to Leases, and (vii) excapt as otherwise expressly permitted 
in the Loan Agreement, the prohibition on transfers of interests in the Property, the other Collateral, 
and/or interests in Mortgagor, including the granting of additional liens secured by all or any portion of the 
Property or the other Collateral. 

5. GONDEMNATION AWARDS AND INSURANCE PROCEEN Mortgagor hereby 
asstgns to Mortgage0 (I) all awards and compensabon for any condemnation or other taklng of all or any 
POrtlon of the Properb or the other Collateral, or any purchase in lleu thereof, and Mortgagor authorizes 
Mortgagee to coll6ct and receive such awards and compensation and to give proper reieipts therefor. 
subiect to and in accordance with the terms of the Loan Agreement, and (ii) all Droceeds of anv insurance 
policlas insurlng against loss or damage to the Property o;any other ~oilateral,'and ~or tgago i  authorizes 
Mortgagee to collect and receive such proceeds, to give proper receipts therefor, and authorizes and 
directs the issuer of each of such insurance policies to make payment for all such losses directly to 
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Mortgagee, instead of to Mortgagor and Mortgagee jointly, subject to and in acc:ordance with the terms of 
the Loan Agraement. 

6. ABSOLUTE ASSIGNMENT OF RENTS AND PROFITS: (a) Mortgagor hereby 
absolutely, presently and unconditionally assigns to Mortgagee all Leases and all present and future 
Rents, and hereby gives to and confers upon Mortgagee the right, power and authority during the 
continuance of this Mortgage to collect the Rents with or without taking possession of the Property. 
Mortgagee hereby grants to Mortgagor a revocable license permitling Mortgagor lo collect and retain 
such Rents as they accrue and become payable (but no more than one month in advance), such license 
to be revocable by Mortgagee, without notice to Mortgagor, upon the occurrence of an Event of Default. 
Delively of written notice of Mortgagee's election to revoke Mortgagor's license and exercise of the rights 
granted herein to any Tenant shall be sufficient to require said Tenant to pay ali Rent directly to 
Mortgagee until further notice. 

(b) This assignment of Rents is intended to be an absolute assignment from Mortgagor to 
Mortgagee and not merely the passing of a security interest. Upon the occurrence of an Event of Default. 
Mortgagee may at any time, either in person, by agenl or by a receiver appointed by a court, or through a 
third party independent contractor, without notice to Mortgagor and without regard lo the adequacy of any 
securlty for the Obligations and without being deemed a mortgagee in possession: 

(i) Enter upon and take possession of, manage, repair or protect, continue to 
develop and operate the Pmperty and the other Collateral or any part thereof, and either with or without 
taking possession of the Property, in its own name or in the name of Mortgagor, sue for or otherwise 
collect the Rents, including those past due and unpaid, and apply the same, less costs and expenses of 
operatlon and collection, including reasonable attorney's fees, to the Obligations in accordance with the 
Loan Agreement: and 

(ii) Make, cancel, enforce or modify Leases, obtain and evict Tenants, and fix or 
modify Rents or do any other acts which Mortgagee deems appropriate to protect the security of this 
Mortgage. 

(c) Unless Mortgagor and Mortgagee agree olherwise in writing, any application of Rents to 
the Obligations shall not extend or postpone the due date of the instailments of Debt Service as provided 
in the Note or the Loan Agreement or change the amount of such installments. The entering upon and 
taking possession of the Property. the collecUon of Rents, or the application thereof as described above, 
shall not waive or constitute a cure of any Event of Default. 

(d) Mortgagor also assigns to Mortgagee, as further security for tha performance of the 
Obligations, all prepald Rents, security deposits and all monies which may have oeen or may hereafter be 
deposited with Mortgagor by a  ena ant, and upon the occurrence of an €vent of Default, t4origagor shall. 
wlthin fifteen (15) days following demand by Mortgagee, deliver all such prepaid Rents and deposits to or 
at the direction of Mortgagee. 

7. ACTIONS BY MORTGAGEE: (a) Wihout affecting the personal liablllty of any Person. 
including Mortgagor, for the payment and performance of the Obligations, without the consent of any 
other Person, and without affectina the lien of this Mortgage for the full amount of the Obliaations. 
Mortgagee is authorized and empowered, exercisable at i n y  tlme and fmm time to time, either before or 
after the maturitv of the Note, and without notice. to: li) release anv Person liable for the Davment and 
performance of i n y  of the obligations, (ii) agreeto eiiend the time or otherwise modify Geierms of 
payment or performance of any of the Obligakns, (iii) accept additional security of any kind for the 
Obligations, and/or (iv) release and execute partial releases of, portions of the Collateral from the lien of 
this Mortgage. 

(b) Mortgagee may, without liability andlor notice to Mortgagor, at any time and from time to 
time: (i) consent to the making of any map or plat of the Pmperty, (ii) join in granting an easement over 
the Property or in creating any covenants restricting use or occupancy thereof, (iil) re-convey, without 
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