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THIS WATER RIGHTS USE AOREEMENT ("cAptcmn2n) k made by and between 
DRY LOT LLC ("Dry Lot"), an Iddw limited liability compny, and BIG WOOD CANAL 
COMPANY ("BWCC") an Iddm mn-profit corpdon. Dry Lot and BWCC may be m f m d  
tu hereinafter as a *Psrty" or wllectively a~ 9mtiea's 

RECITALS 

A. Dry Lot has entered into an agreement to punch= a portion of wrdm tights $37- 
21 130, #37-21137, and #37-21139 from Old Cuttm, IIK. In total, Dry Lot iaacads to p m b  
3,s  1 cubic-get per second ("cfs3 of the referenced water rights, whicb i s  currently being used to 
irrigate 58.5 acres. Dry Lot's purchase of the wtlta rights from OM Cutters is conditioned upon 
the Idaho lhq&nmt of Water Resources' ("IDWR") appval of Dry Lot's application h x  
p a d  #37-22252 and application for trans& #74449 (here- oouactively reM to as 
"Applfcationa"). I'ursant to the applications, Dry Lot will be required to transfix the tmtm of 
use mi dry up up to 58,s acres d e r  the water rights it is purchasing in order to mitigate for the 
diversion of groimdwakr undm watm right #37-22252. The portion of the water rights king 
t r a n s M  h r  r e c b e  rrdtigation putposes shall hereMm be refkmd to as the "Water Right". 

B. , Through application far permit 837-22252 Dry Lot seeks to obtain the right to 
divert and use groundwater for higation purposes on 39.6 a m s  within tbe Valley Club 
Hoooeo- Association SuWihion. In order to mitigate fm water right 937-22252, Dry Lot 
will be required to rec;bar$e at least 138.6 acrekt at its idhition sites. Am-ly, Dry Lot 
will be required to change the nature of use for at least 39.6 a ~ e s  under the water rights it is 
purchasing hrn "irrigation" to " r ~ ~ e " .  Dry Lot's appliation hr transfer #74449 was fited 
forthatpmpose. 

C. BWCC haY filed objections to water rights #37-21130, #37-21137, and #37-21139 
ifi the Snake River Basin Adjudication ("$RBA"). BWCC has h t b r  filed protests ta Dry Lot's 
qplkatian fbr pemit #37-22252 and application fim tmm& 1C74449. 

D It is the intention of the Parties b t o  to settle and dispose of, filly and 
conpbkly all claims and issues related to the disputes and mntmversies concerning BWCC's 
abjections to the Watcr Right and protests to the Applicattons, and 

E. The Parties hereto have reached an apeanent which will result in a fill and 
complete settlement of all claims stated in RWCC's objections and protests. 

NOW, THEREFORE, in consideration o f  the mutual promis&, covenants and conditions 
contained herein, arad far other good and valuable considerations, the receipt and sufficiency of 
which hereby ~cknowlIedgd, the undmigd  Parties expressly a p w  to the bhwing ?ems 
and coditions in a full settlement, conqmmise and satismion of the claims which me alleged, 
or could have becn.alleged, against the Water Right and Appliiions. 
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u -the 1. Bjg woo- Dry Lot b b y  
e~s8 ly~toomlyd iver trmdu&upt02 .51  & h m t h e B i g W w d R i v c r ~ ~ * t b c  
water rights it is purchasing. Dry Lot fbrther a p e s  to only divert and usd its Water Right d l  a 
point in time during the irrigation season when the required number of acre-feet has been 
wchargd at hs M W m n  sites pursuant to the Mtigatiion Plan f ir  mdtigtttion for the ackjithd 
39.6 acres to be irrigcated under pea& #37-22252. The P- tecoi$nize that the total t.equird 
number o f  am~bet  that Dry Lot must recharge has yet to be detwnfned through IDWR'a 
approval of the Mitigation Plan for application for permit #37-22252. 

2. fivemion end Use of Watst Rhht h m  theJ&~atha Dry Lot hewb 
expressly agrees to only divert ani use up to 2.33 & of the Wate Right fhm its divepsion point 
off of the Hiawatha Canal. The Parties agree and recognize that the didewnce between 2.51 ct'$ 
and 2.33 ci3, which is estimate3 at 0.1 8 cf$ by IDWR, will remain in the Hiwatha Canal as 
"carriage lossn nrrrociatcxl with the t rqdx  of the Water Right upsham on tbt Hiawatha C t l d  
from the former p b  of USE. The Parties recognize that IDWR may quire tbis sccmkge loss" 
amount to be diverted t h e m  the irrigation season or uritil n point in tim when the Water 
Right is curtailed in priority regardless of Dry Lot's diversion and use. 

. .  . 3. to m BJP Wood..lZSm thy Lot hereby lrgrecs to h v e  1 cfs under 
the water rights Dry Lot is purchasing in the Rig Wood Riues, which 1 cfk will remain in the Big 
Wood h and not be diverted by Dry Lot, or any succesmt in interest of (or to) Ury Lot, 

4. and Rewrtin~ ~Uin:htlaag T h  Pa& rtxmlplim tbat Dry Lot's 
diversion of the Water Ri$hd @om the Big Wood fiver will be f f l l e s d  by the Water D M d  37 
Watetmasta, Dry Lot kcby  agees to measure and raport the diversion under its Wster Right 
off of the Wiawatha C ~ I X ~ .  Dry Lut M e r  agrees to measure its water divorsian into its 
infiltration sitcs as well as any operatiom4 spill out of the mfbvtion sites. Dry Idt will ftrther 
measure ad report its diversions fram p-er & watm dght #37-22252. Dry Lot 
agrees lo report these memments  on a monthly basid to the Water District 37 Watmmastet, 
IDWR, 4 BWCC. 

5. Fond M-aad ,- Plpa As part of the required mitigetion plan 
ta be approvad by IDWR, Dry Lot agrees to pqme and submit a: writtea plan detail'mg the 
measurement sites and the report& schedule identified abvc prior to diwrsion and use of the 
Water Kight.. Dry Lot agrees that the plan is subject to BWCC's approval BWCC agreas to 
provick pmmpt review a d  negotiations to dket expeditious approval of the rqrortiug plan 

6. (&gtttianal Sgiu. BWCC agrees that the opetation and use of water at Dry Lot's 
infitration sites may result in a spill of water into the Valley Club pond system Dry Lot agrees 
to use best efZofis to m h ~  operational spill when divartiPg and using water at tSle infiltration 
sites. 

7. w a n  ta W&gmaater. On an mu1 b21Sls Dry h t  hereby agrees to notify 
the Water District 37 Wat-ter to cease diversion of the Water Right owned by Dry Lot at the 
Big Wood River once the quired numbex of ar;r~feet fbr M i n  uf 39.6 8cm allowable 
under the approved mitigation plan have bsen diverted and -ed to mitigate for ground 
water diverted under water right #37-22252. I)ry bt will provide this notification to BWCC as 
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well. The Parties mpk tbe drrtt of notibtmn may chaagc dspendh upon the water year 
and co-ns qarding the & m i o n  and urn of the Wabr Right, 

8. gartion of Water R l m r b t . r  Mi- Ahbugh Lot 
will be required to dry up a certain number of acrcs under the water rights it is purchasing to 
mitigate fbr tihe irrigation of 39.6 acres & water right #37-22252, Dry Lot reserves the right 
to use, lease, sell and/or tmsfiiz aay r e d i n g  portion of tbDse * a ,  not including the Icfi 
remsinii in the Big Wood River pursuant to prqraph #3 above, (i.e. any acres not required to 
be dried up by IDWR aad their proportionate anuual volume and divemion rate). However, Dry 
Lot agrees that the totat diversion rate Imder the mter right5 h m  the Big Wood River will not 
exceed 2.33 &. BWCC reserves the right to prdest any fbm appbtions LHnuccming tSle 
m i n i n g  portion of the Water Right retained by Dry Lat. 

9. of O b i i n s  and Pmtes. BWCC gtpes to withdraw its objections 
to the Water Right in W SRBA Court with pjudice. BWCC fmtha a g m s  b wihb!aw its 
protests to the Applications before IDWR with pqwice. T h  Parties hereby agree to execute 
and file any necessary d~cuments with the SRBA Court or IDWR to accomplish the thely 
withdrawal of the objections ad protests. 

10. Ngtices. Any notice, msmments, or reports required under this b m e n t  
shall be m writing and be delivered in person, by U+S, Mail, by private courier, or by facsimile. 
Notice h i 1  be provided to the fbllawing: 

BWCC: 
L.ynn-n,- 
Big Wad C a d  Campany 
1 12 South Apple Street 
Shoshone, Idah  83352 
P h a ~ :  (208) $86-233 1 

BWC=C 7 I coulaasli 
Craig D. Hobdey 
125 S" Aw. War& 
P.O. Box 176 
Gooding, Idabb 83330 
Phone: (208) 934-4429 

Rrv Lot LLCl 
Bernard I. Friedlander Dare11 Rubel Jim Lwkman 
1 16 Valley Club Drive 21 HiddenLakeDrive 75 Club View Dr. 
Hailey, Idabo 83333 P.0. Box 3308 P.0. Elox 4068 
Home: (208) 578-2 1 1 6 Hailey, Idaba 83333 Hdey, Idaho 83333 
Cell: (786) 390-6346 How: (208) 788-9079 Horn: (208) 788-3033 

CeU: (208) 720-3299 Cek (208) 309-0830 

@r Rports ~ b d l v h i o g  I V l a n n ~ a  
John Wells - Gem1 Manager 
335 S. Main St. 
Ketchum, Idaho 83340 
Work: (208) 727-401 2 

PN LQ~'!! B ~ s m l :  
Travis L. Thompson 
B m k  kdmlt & Simpson LLP 
113 lMain Aye. St., Suite 303 
P.0, BOX 485 
Twin Fdh, Idaho 83303-0485 
Work: (208) 733-0700 
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5 
Kevin Lakey 
107 W. 1'St. 
Shoshone, Ldaho 83352 
Phcine: (208) 886245 1 

aJ!m 
S0tahenn-d- 
1341 Fillme St., Suite 200 
Twh Falls, Idaho 83301-3380 
Phone: (208) 7343033 

11. ee8, In any suit, a~tion or appeal therefrom, to enforce this 
A p m e n t  or any term or provision hereof, or to interpret this Agreement, the prewlhg Party 
shall be entitled to recover all its costs reawnably incurred therein (and on appeal), including 
nuonable attorneys' fmi~. 

12, Wv of G~od Faith, Each ofthe Parties to this Apexncnt agrees to pesform and 
execute this Agreement in accordance with the highest s t d s r d s  of good kith, honesty in fact, 
and fair dieellng. A c m m l y ,  the Parties .agree to cooperate filly and execute any and all 
supplemental b m s  snd take any and all additional actions which may be necassary or 
appropriate to give fhl 4brce and effect to the term and inteat of this Agreement. 

13. ire Aggemcnt4 This is the entire apmmt of Dry Lot and BWCC with 
mapeat to matters sod h b y  aad s u p m a l a  all prior agremnts betwlEea them, written or 
or&. This Agreement may be modified only in writing, signed by Dry h t  and B WCC. 

14. This A g r ~ ~ m e r n  may be executed in my number of co-s 
fbr the come- of the Parties, all of which, when taken togcrha: and after execution by dl 
Parties hereta, shall constitute one and the same Agreement. 

16. Seuerabilitv. The invalidity or unenbrcmbility of any provision of this 
Agreement shall not affect the validity or enforceability of any o t b  provision henof. 

17. This AIyrsemtmt is for thu kfit only of th Parties herrsto ourd &all 
inure to the h e f i t  of  and bind the heirs, personal r e g m e *  s w ~ e 8 b r s  and a&m of the 
Parties hereto. 

18. E W i v e  D*. The Efictive Datc of thls Agreement shall be the date on which 
both Dry Lot aud BWCC executed thh Agreement, i fexwutd an the sum day, ot the later date, 
if executed on different days. 

WATER RIGHTS USE AGREEMENT Page 4 of 6 



IN WlTNBSS WHEBEOP, the undsnignsd haw duly 1xrydthk Agrwrwrrt. 

STATE OF IDAHO 1 
) sr. 

~ o l l n y ~ ~  1 
(kU* q *day 

identm&d tca me, to be the pcraon w h e  name is mhmlbad to tbs witkin inatnmmR, and 
rdrnowlw ta me that wstrt executed the smas. 

m S S  lVHEREOF, T have hemu& sa my hand ad a&6d my afficial sca) the 
day and yew In thia artificatn f i r t  &me writtcar. 
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On this 3- b y  of 5f/s.&,- &--* ,2008, Mre mp, a Notry W1ic $br 
said Cow and State, personally qqemd-Pau.lkner , , L;nawn or 
i & n t & d @ ~ , t l , b e t h R ~ n ~ ~ e n a m s i s m k ~ t o t h e ~ ~  and 
~ w l n d g o a t r b n ~ e t h s t W S h e e x ~ d ~ ~ .  

W . W W S S  WHEREOF, I ham hemanto sct my hand atmd a x e d  my afiicial seal the 
thy and year In thls ceatificate fist above written. 
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