WATER RIGHT PERMIT NO. 01-7001 (Milner Hydro})
NOTICE OF INTENT TO ISSUE LICENSE

COMMENTS RECEIVED
NAME / ADDRESS ATTORNEY | COMMENT
United Canal Company Jerry Rigby Subordinate to future uses including recharge
74 North 600 West '

Blackfoot, ID 83221
By: Neil Morgan, Pres.

Progressive Irrigation Dist.
2585 N. Ammon Road
Idaho Falls, ID 83401-1949
By: Dale Rockwood

N/A

Same (“Form™)

Salem Union Canal Co.
1419N 7" W

Sugar City, ID 83448
By Jerry Balling, Pres.

N/A

Form

Trail Cr. Irrigation Co.
By: ?

N/A

Form

New Sweden Irrigation Dist.
2350 W 1700 S
Idaho Falls, ID

By: Paul R. Berggren

N/A

Form

Snake River Irrigation Dist.
Shelley, ID
By: Carlos S. Nielson, Pres.

N/A

Form

Inland Canal ?
Ellis Canal
By: Ted Hanson

N/A

Form

Butte Market Lake Canal Co.
Michelsen Farms

PO Box 438

Rigby, ID 83442-0438

By: Mark Mickelsen, Pres.

N/A

Form

McBee Ditch
By: Ron Green

N/A

Form

Teton Island Canal Co.,
By: Ken MacKay, V-Pres.

N/A

Form

Roxana Canal Co.
By: Winston Larsen, Pres.

N/A

Form

Rexburg Irrigation Co.
By Robert T. Powell, V-Pres.

N/A

Form

North Fremont Canal System
Rex Wade, Director

N/A

Form
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Wilford Irrigation N/A Form

Manufacturing Company

By: Brant Kerls ?

Farmers Own Canal Systems | N/A Form

By: L. Sea? Mangrant?, Pres.

Chester Canal & Irr. Co. N/A Form

By: M. Elmo Seeley, Pres.

Teton Irr. & Manufacturing N/A Form

By: John S. Rocock?, Pres.

Consolidated Farmers N/A Form

Canal Co.

3215N 3000 W

Rexburg, ID 83440

By: Dell Raybould, Sec.

United Canal Co.

By: Neil Morgan, Pres. N/A Form

Palisades Water Users, Inc. N/A Form

PO Box 1892

Idaho Falls, ID 83403

By: ?

Riverside Canal Co. N/A Form

By: Jerry Anderson, V-Pres.

Eastern Idaho Water Rights N/A Form

Coalition Nahan Olsen

PO Box 50125

Idaho Falls, ID 83405-0125

By: Stan Clark, Pres.

Idaho Ground Water Randy Budge | “Zero flow” at Milner requires subordination to
Appropriators, Inc. all existing and future uses, including recharge
Idaho Irritgation District N/A Form

496 E 14" Street

Idaho Falls, ID 83404

By: Alan D, Kelsch, Dir.

Aberdeen-Springfield Canal Randy Budge | “Zero flow” at Milner requires subordination to
Co. all existing and future uses, including recharge
Water District No. 110 N/A Form

By: Kirk M. Jack, Pres.

Mud Lake Water Users Robert L Subordinate to future upstream diversions,
Independent Water Users Harris including recharge, to be consistent with the
Jefferson Canal Co. Swan Falls Agreement and Policy 32 of the
Monteview Canal Co. State Water Plan. Water users relied upon
Producer’s Canal Co. statements from IDWR personnel in 1977 that
c/o Holden Kidwell Hahn the Milner hydro right would be subordinated
PO Box 50130 to all upstream uses and development.

Idaho Falls, ID 83405
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North Fremont Canal

N/A

Form

Yellowstone Canal
4054 East 1300 North
St. Anthony, 1D 83420

N/A

Form

Enterprise Irrigation District
2626 East 100 North
Teton, ID 83451

N/A

Form

Teton Island Feeder Canal Co.

386 North 2400 East
St. Anthony, ID 83445

N/A

Form

Salem Irrigation Canal Co.
5152 East Free Avenue
Iona, ID 83427

N/A

Form

North Fork Protective Assoc.
350 North 6™ West
St. Anthony, ID 83445

N/A

Form

Marysville Trrigation Co.
P.O. Box 131
Ashton, ID 83420

N/A

Form

Teton Island Canal
252 West Moran View
Rexburg, ID 83440

N/A

Form

Canyon Creek Lateral
1509 N Canyon Creck Road
Newdale, ID 83436

N/A

Form

Farmers Own Ditch, Inc.
By: Lon Ateh??, Sec.

N/A

Form

Marysville Irrigation Co.
By: Lon Ateh??, Sec.

N/A

Form

Twin Falls Canal Co.
North Side Canal Co.

John K.
Simpson

Companies object to unlawful process
undertaken to add or modify permit language,
which vested upon filing of proof of beneficial
use in 1993, Companies have filed an action
against Director and Department in Jerome
County District Court.
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(’ C

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF LICENSING WATER )
RIGHT PERMIT NO. 01-7011 IN THENAME ) o
OF TWIN FALLS CANAL COMPANY AND ) NOTICE OF INTENT
NORTH SIDE CANAL COMPANY )] TO ISSUE LICENSE
) .
)

On June 29, 1977, the Idaho Department of Water Resources (“Depattment) issued Water
Right Permit No. 01-7011 to Twin Falls Canal Company and North Side Canal Company
(“Permit Holders™) with a priority date of March 30, 1977. Permit No. 01-7011 authorized the
year-round diversion of 12,000 cfs from the Snake River at Milner Dam for hydropower
purposes and was issued without any subordination condition. Proof of construction of works
and application of water to beneficial use was due on or before June 1, 1982.

On March 31, 1982, the Department approved an application for extension of time that
extended the proof of beneficial due date to June 1, 1987. On March 4, 1987, the Department
approved a second application for extension of time that extended the proof of beneficial due
date to November 1, 1990, and added the following subordination condition to the permit:

The rights for use of water acquired under this permit shall be junior and
subordinate to all other rights for the consumptive beneficial use of water, other
than hydropower and groundwater recharge within the Snake River Basin of the
state of Idaho that are initiated later-in-time than the priority of this permit and
shall not give rise to any right or claim against any future rights for the
consumptive beneficial use of water, other than hydropower and groundwater
recharge within the Snake River Basin of the state of Idaho initiated later-in-time
than the priority of this permit.

On October 30, 1990, the Department approved a third application for extension of time
that extended the proof of beneficial due date to May 1, 1992. The application for extension
stated that the Federal Energy Regulatory Commission (“FERC”) issued the Permit Holders and
the Idaho Power Company a license for Milner Project No. 2899 on December 15, 1988 (45
FERC § 61,423). On April 28, 1992, the Department approved a fourth application for extension
of time that extended the proof of beneficial due date to November 1, 1993.

The Permit Holders submitted proof of beneficial for Permit No. 01-7011 on November
1, 1993, pursuant to Idaho Code § 42-217. The field examination report completed by Charles E.
Brockway, P.E. on October 29, 1993, recommends that the water right be licensed for a total
diversion rate of 5,714.7 cfs for use at the Milner Power Plant. Proof of beneficial use having
been submitted under the permit, the Department is prepared to issue a license for the water right
pursuant to Idaho Code § 42-219. Counsel for the Permit Holders has orally requested that the
Department issue a license for the water right.
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The Department received written requests for notice for an opportunity to be heard on the
form of the subordination condition to be included on the license for Water Right No. 01-7011
from the Bingham Ground Water District on January 11, 2007; from the Idaho Ground Water
Appropriators, Inc. on February 7, 2007, for and on behalf of its ground water districts and other
members, represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered; and
from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview
Canal Co., and Producer’s Canal Co., on April 16, 2007, represented by the law firm of Holden,
Kidwell, Hahn & Crapo, P.L.L.C.

NOW THEREFORE NOTICE IS HEREBY GIVEN that the Department will accept and
consider written Comments from the Permit Holders and other interested persons or entities
addressing the form of the subordination condition that should be included on the license for
Water Right No. 01-7011. Any Comments submitted should be addressed to Director, Idaho
Department of Water Resources, P.O. Box 83720, Boise, Idaho 83720-0098 and received by the
Department or post marked on or before October 10, 2007.

AL
DATED this 5 day of September 2007.

D R T
DAVID R. TUTHILL, JR. U
Director
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on this ét‘m day of September 2007, I caused a true
and correct copy of the foregoing Notice of Intent fo Issue License to be sent by U.S. Mail,
postage paid to the following;:

John A. Rosholt, Esq.

Barker Rosholt & Simpson LLP
113 Main Avenue West, Suite 303
P.O. Box 485

Twin Falls, ID 83303-00485

Randall C. Budge, Esq.

Racine Olson Nye Budge & Bailey
201 East Center Street

P.O. Box 1391

Pocatello, Idaho 83204-1391

Kent W. Foster, Esq.

Robert L. Harris, Esq.

1000 Riverwalk Dr. Suite 200
P.O. Box 50130

Idaho Falls, Idaho 83405

Craig B. Evans, Chairman
Bingham Ground Water District
1725 Riverton Road

P.O. Box 1268

Blackfoot, Idaho 83221

Lyle Swank, Manager
Department of Water Resources
Eastern Regional Office

900 North Skyline Dr., Ste A
Idaho Falls, ID 83402-1718

Allen D. Merritt, Manager
Department of Water Resources
Southern Regional Office

1341 Fillmore Street, Suite 200
Twin Falls, ID 83301-3380

ictoria Wigle
Administrative Assistant{o the Director
. Idaho Department of Water Resources
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United Canal Company SEP 7 1 9009
74 North 600 West DEP,
Blackfoot, ID 83221 "VATE‘SI;E%L?EC

September 13, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street :
P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from
your office, this letter is intended to object to the subordination condition to the above entitled
permit as proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and
North Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000
cfs for power purposes at Milner Dam, we understand that the notice of the Application was
published May 16 and 26, 1977. At that time, well before the Swan Falls controversy and
resulting settlement, there was a widespread assumption and belief that all power rights were
subordinate to all upstream depletions. After the publication, we are informed by Department
representatives and upstreamn users that numerous inquiries were made to the Department
expressing concerns about the Application and whether protests were needed to protect their
interests. In response, Department representatives, including then Eastern Region Manager and
District One Watermaster, Ronald D. Carlson, provided assurance that the proposed hydro power
water rights were unquestionably subordinated to all upstream uses and development and that
* there was no reason to be concerned or protest the Application. Protests were not filed in
reasonable reliance upon these representations,

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions, including subordination, were omitted by the Department
for reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the
proof of beneficial use due date was changed several times with the latest approval requiring
proof of beneficial use on November 1, 1993. Proof of beneficial use was submitted by the
Applicants on October 30, 1993, and the permit is waiting for action by the Department.



Upon review of this permit file, we would submit that any license issued for the above
permit must include a condition that is consistent with Policy 32 of the State Water Plan adopted
and approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and

* the Department’s recommendations in the SRBA that recognize that there is a “zero flow” at
Milner Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero
flow” position as they have voted in favor of Water District 01 Resolution Number 20B which
states: “The zero minimum flow at Milner, as established in the state water plan be recognized as
the Water District 1’s position, and that there can be no call for deliveries below Milner by
downstream interests.” '

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain
Aquifer. To do otherwise would deprive interested parties and adversely affected right holders
of due process and an opportunity to be heard by reason of the above-described representations
of the Department at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any
recharge program which have been in direct contradiction of their claimed permit. In fact,
Applicants have fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language
which would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence,
or other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address and to:

Jerry R. Rigby

Rigby, Andrus and Moeller, Chtd

P. O.Box 250

Rexburg, ID 83440

Sincerely

ABy: Weil Morgan, P’r/eziﬂeny
jgation Entity: United Cadal Compan '




RECEIVED
SEP 17 2007

DEPARTMENT
‘ﬂIATr:nnr:_qun%gS

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Drear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthat time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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.beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
Octaober 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, incluading recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any langnage which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

E@&W

Imgauon Entity: fijﬁM AN JA?




PROGRESSIVE IRRIGATION DISTRICT
~ 2585 North Ammon Road
Idaho Falls, Idaho 83401-1949

Address Service Requested.

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

PO Box 83720

Boise, Idaho 83720-0098
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Salem Union Canal Company DEPARTMENT OF
C/O TJerry Dalling WATERRESOURCES
1419 North 7* West

Sugar City, Idaho 83448

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

‘When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthattime, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
Cctober 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code 8§42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested anyrecharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Vowrgtorttsz (P )

éi/gation Eonltity: % M Méﬂ
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September 14, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License. :

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16-and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.
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Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer,
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled-address.

Sincerely,

_ //%%
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THE NEW ODWEDEN IRKIGALTIUN DJlolRIVL

2350 W. 1700 SO.
IDAHO FALLS, IDAHO

RECEIVED
SEP"‘Z»'Q 2007

PARTMENT Or
‘NA RREBOURCES

September 13, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condmon to the above entitled permit as
proposed in said’ Notlce of Intent to Issue Llcense .

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
thatnumerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No, 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.
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Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

-

Irrigation Entity: _New Sweden Irrigation District
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Septexnber 17, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idabo 837200058

Re:  Notive of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursiant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

- When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 secking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
- 16 and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that nwmerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were 1mquestionshly subondinated to all
upstream uses and development and that there was no reason to be concemed or protest the
Application. Protests weze not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest appwoval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.
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Uponreview of this permit file, we would submit that any license issued for the above permnit
must include a condition that is comsistent with Policy 32 of the State Water Plan adopfed and
approved by the Idaho Water Resources Board and codified at Idabo Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow &t Milner, as established in the state water plan be recogmzed as the Water District
I's position, and that there can be no cail for dejiveries below Milner by downstream intezests.”

Any Yicense for this water right must include a condition that subordinates this water right
to all existing and future uses, inclnding recharge water rights in order to not violate state law or
policy and in order fo not undenming efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-descnbed representations of the Department
at the time of publication. R _

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state fimded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the rght to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please dixect any
correspondence or documents to the above entitled address.

Sincerely,

Imganon Entity: __- /z(z /u.ﬁ—z_, ///&zj

Cestiier /f/@ﬁy Las,



Dot L__

RECEIVED

SEP 2°5. 2007

DEPARTMEN
WATEF?REQHHL??EF

September 17, 2007

David R. Tuthill, Jr.,, Director

1daho Department of Water Resources
322 E. Front Strest

P.0. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 017011
Mimer Dam Hydro '

Dear Director Tuthill:

. Prirsustito tha certaic Notioe 0f tént fo lésie License, dated September 5, 2007 from your
office, this letter is.intended to object to the subordination condition to the above entitled piermit as’

proposed in said Notice,of fntént to Issuc Licebser. "

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company {NSCC) on Maxch 30, 1977 seeking a permit to appropriete 12,000 cfs for
power purposas at Milner Dam, we understend that the notice of the Application was published May
16and 26, 1977. At that time, well before the Swan Falls confroversy and resulting settlement, thers
was 8 widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we areinformed by Department representatives and upstream users
that numerons inquiries werg inade to the Department expressing concerns about the Application and
whether protests were needed to protect their interests, In response, Department representatives,
including then Fastern Region Manager and District One Watermaster, Roriald D. Carlson, provided
assorance that the proposed hydro power water rights were nnquestionably subordinated 1o all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Depariment approved Permit No. 01-7011 for power puzposes.
Appropriate and necessary conditions including subordination wers omifted by the Department for
reasons unknown. Proof of beneficial use was oniginally due June 1, 1982. However, the proof of
beneficial use. due date was changed sevetsl times with the latest approval requiring proof of
beneficial use on November 1, 1993, Proof of beneficial use was submiited by the Applicaits on
October 30, 1993, £nd the permit is waiting for action by the Depariment:+ 7 ~/ ifwlrs
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Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is comsistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department's recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and bave formally taken the “zero flow™ position
as they have voted in favor of Water District 01 Resolution Number 208 which states: “The zere
minimum flow at Milner, es established in the state water plan be recognized as the Water District
I's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right raust include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undsrmine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the abgve-described representations of the Department
at the time of publication.

Furthermore, since the pesmit was issued, Applicants have naver once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants heve
fully participated in many of these state funded programa.

Thus, we respectfully request that the conditions be modifiad to dslete any langnags which
would grant Applicants the right to cleim upstream recherge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No, 0i-7011. Please direct any
correspondence or documments to the above entitled addrass.

Sincerely,

Irrigation Enfity: W Z 4—»1@/

vy CEaay
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September 17, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canat Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we areinformed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.
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Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Miluer by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

:Z/MWM | Rercdan

Irri.gation Entity: wofte slavfeot Lake. (ol Co
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McBee Ditch
P.O. Box 236
Chester, Idaho 83421

September 12, 2007

David R, Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.0. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License,

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

B

Irri:gation Entity: mC-&CQ bﬁg\
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Teton Island Canal Company
252 West Moran View Road
Rexburg, Idaho 83440

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

By

Irri:gation Entity: Telorn ,ééfr? ot Co-




Roxana Canal Company
4590 North Salem Road
Rexburg, Idaho 83440

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Nortice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Miluer by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not viclate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Irfi-gation Entity: &@Aw
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Rexburg Irrigation Company
409 West Poleline Road
Rexburg, Idaho 83440

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfuily request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,
7S ol T Cogpe? U -Fres .

By:

Frrigation Entity: 7{% QBMK/W &,
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North Fremont Canal System
P.O. Box 241
Ashton, Idaho 83420

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
I's position, and that there can be no call for deliveries below Milner by downstreamn interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Lo} ok (niiets)

By:

e
Irrigation Entity: /Vﬁﬁid f Eremeon f&ﬂ/@/ S zﬂgfe/vL
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Wilford Irrigation and Manufacturing Company
4483 East 2000 North
Sugar City, Idaho 83448

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill;

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested anyrecharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

M% (Busicenit)

Imgatlon Entity: &)W c’g/’/n’/ o W, é—/
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Farmers Own Canal Systems
P.O. Box 241
Ashton, Idaho 83420

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re: Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 secking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstreamn users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Z&bw/w%ia Rec

Irrlgatlon Entity: g@»ﬂwﬁ&s 0&/.&) 644074{,-
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Chester Canal & Irrigation Company
P.O.Box 74
Chester, Idaho 83421

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested anyrecharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,
By:

Irrigation Entity: /?”6‘3/ de Mj-



Teton Irrigation & Manufacturing
4483 East 2000 North
Sugar City, Idaho 83448

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 secking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested anyrecharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Irrigation Entity: w $MOZ
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CONSOLIDATED FARMERS CANAL CO.
3215 North 3000 West
Rexburg, Idaho 83440

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0008

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthattime, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to alf
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations. '

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitied by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code $42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

By: LQ&&(:;!%,W Sec.

Consolidated Farmers Canal Co.
3215 North 2000 West
Rexburg, ID 83440
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Blackfoot, ID 83221

September 13, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from
your office, this letter is intended to object to the subordination condition to the above entitled
permit as proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and
North Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000
cfs for power purposes at Milner Dam, we understand that the notice of the Application was
published May 16 and 26, 1977. At that time, well before the Swan Falls controversy and
resulting settlement, there was a widespread assumption and belief that all power rights were
subordinate to all upstream depletions. After the publication, we are informed by Department
representatives and upstream users that numerous inquiries were made to the Department
expressing concerns about the Application and whether protests were needed to protect their
interests. In response, Department representatives, including then Eastern Region Manager and
District One Watermaster, Ronald D. Carlson, provided assurance that the proposed hydro power
water rights were unquestionably subordinated to all upstream uses and development and that
there was no reason to be concerned or protest the Application. Protests were not filed in
reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions, including subordination, were omitted by the Department
for reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the
proof of beneficial use due date was changed several times with the latest approval requiring
proof of beneficial use on November 1, 1993. Proof of beneficial use was submitted by the
Applicants on October 30, 1993, and the permit is waiting for action by the Department.



Upon review of this permit file, we would submit that any license issued for the above
permit must include a condition that is consistent with Policy 32 of the State Water Plan adopted
and approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and
the Department’s recommendations in the SRBA that recognize that there is a “zero flow” at
Milner Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero
flow” position as they have voted in favor of Water District 01 Resolution Number 20B which
states: “The zero minimum flow at Milner, as established in the state water plan be recognized as
the Water District 1°s position, and that there can be no call for deliveries below Milner by
downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain
Aquifer. To do otherwise would deprive interested parties and adversely affected right holders
of due process and an opportunity to be heard by reason of the above-described representations
of the Department at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any
recharge program which have been in direct contradiction of their claimed permit. In fact,
Applicants have fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language
which would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence,
or other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address and to:

Jerry R. Rigby

Rigby, Andrus and Moeller, Chtd

P. O. Box 250

Rexburg, ID 83440

Sincerely

i
gatlon ntity: Canal Company
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David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 33720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination conditien to the above entitled penmt as
proposed in said Notice of Intent to Issue License. - R :

When the Application was originally ﬁled.by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.
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Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

By: . | _
Irrigation Entity: 7%/ rsacks  Water M&ers; dng
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Palisades Water Users, Inc.
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247 North 300 West

Blackfeot, ID 83221

September 13, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Miiner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

‘When the Application was originally filed by Twin Falls Canal Company (TFCC) and Nerth
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthat time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinale to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department,

z1e%
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Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order fo not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,
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President
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Nahan Olsen
Counsel

Dr Rebecca Casper
Administrator

HELEIVEUD

ocT 01 2007

 DEPARTMENTOF
EASTERN IDAHO WATER RIGHTS COALITIGRRESMRCES
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26 September 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011 Milner Dam Hydro

Dear Director Tuthiil:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your office,
this letter is intended to object to the subordination condition to the above entitled permit as proposed
in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North Side
Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for power
purposes at Milner Dam, we understand that the notice of the Application was published May 16 and
26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there was a
widespread assumption and belief that all power rights were subordinate to all upstream depletions.
After the publication, we are informed by Department representatives and upstream users that
numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes. Appropriate
and necessary conditions including subordination were omitted by the Department for reasons
unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of beneficial
use due date was changed several times with the latest approval requiring proof of beneficial use on
November 1, 1993. Proof of beneficial use was subrmitted by the Applicants on October 30, 1993, and
the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit must
include a condition that is consistent with Policy 32 of the State Water Plan adopted and approved by
the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the Department’s
recommendations in the SRBA that recognize that there is a “zero flow” at Milner Dam. Furthermore,
Applicants certainly recognize and have formally taken the “zero flow” position as they have voted in
favor of Water District 01 Resolution Number 20B which states: “The zero minimum flow at Milner,
as established in the state water plan be recognized as the Water District 1's position, and that there
can be no call for deliveries below Milner by downstream interests.”
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Any license for this water right must include a condition that subordinates this water right to all
existing and future uses, including recharge water rights in order to not violate state law or policy and
in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer. To do
otherwise would deprive interested parties and adversely affected right holders of due process and an
opportunity to be heard by reason of the above-described representations of the Department at the
time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge program
which has been in direct contradiction of their claimed permit. In fact, Applicants have fully
participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which would
grant Applicants the right to claim upstream recharge is not subordinated to this permit/license. Also,
we respectfully request that we be advised of any notices, correspondence, or other actions the
Department may take with regards to Permit No. 01-7011. Please direct any correspondence or
documents to the address listed above.

Si

cerely,

Stan Clark, President
Eastern Idaho Water Rights Coalition
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Fax: 208-232-6109

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING WATER }
RIGHT PERMIT NO. 01-7011 IN THE NAME OF ) COMMENTS ON LICENSE
TWIN FALLS CANAL COMPANY AND ) SUBORDINATION CONDITION
NORTH SIDE CANAL COMPANY ) '

)

)

COMES NOW the Idaho Ground Water Appropriators, Inc., acting for and on behalf of its
Ground Water Districts and other members (collectively “IGWA”), through counsel, and hereby
submits the following comments on the form of the subordination conditions that should be included
on the License for Water Right No. 01-7011 in response to the Director’s Notice of Intent to Issue
License dated September 5, 2007, requesting comments on or before October 10, 2007.

Twin Falls Canal Company and North Side Canal Company (“permit holders™) originally
filed their Application for Permit No. 01-7011 on March 30, 1977, seeking a permit to appropriate
12,000 cfs for power purposes at Milner Dam. Notice of the Application was published May 16 and
26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there was
a widespread assumption and belief by ground water users and others that all power rights were
subordinate to all upstream depletions. Subsequent to the publication numerous inquiries were made
by upstream water users to the Department expressing concern about the application and whether
protests were needed to protect their interests. In response, Depariment representatives, including
Eastern Region Manager and District 01 Water Master Ronald D. Carlson repeatedly provided
regular assurance that the proposed hydro power water rights were unquestionably subordinated to
all upstream users and development and that there was no reason to be concerned or protest the
applications. Accordingly, protests were not filed in reliance upon these representations.
Subsequently on June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
The permit has been awaiting action by the Department since proof of beneficial use was submitted
by the permit holder on November 1, 1993.

IGWA asserts that any license issued for this permit must include a condition that is
consistent with Policy 32 of the State Water Plan adopted and approved by the Idaho Water

IGWA’S COMMENTS ON LICENSE SUBORDINATION CONDITION - 1



Resource Board and codified at Idaho Code §42-1736(b), as well as the Department’s
recommendations in the SRBA that recognize there is a “zero flow” at Milner Dam. (See
Recommendations for Example for Water Right Nos. 2-200, 2-201, 2-223, 2-224, and General
Provision No. 4 for Basin 02.) Accordingly, any license issued for this water right must include a
condition that subordinates this water right to all existing and future uses, including recharge water
rights, to comply with state law and to ensure that efforts to effectively manage the East Snake Plain
Aquifer are not undermined. Otherwise interested parties and adversely affected right holders would
be deprived of due process of law and an opportunity to be heard by reason of the above-described
representations of the Department at the time of publication.

The opportunity to provide these comuments is appreciated.
RESPECTFULLY SUBMITTED this 4th day of October, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By, { HKM}

RANDALL C.BUDGE
Attorney for IGWA

ce: IGWA:
Tim Deeg, President
Lynn Tominaga, Executive Director
Executive Committee
Idaho Water Resource Board:
Jerry Rigby, Chairman
Hal Anderson, Secretary

IGWA’S COMMENTS ON LICENSE SUBORDINATION CONDITION -2
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496 E 14™ Street
Idaho Falls, ID 83404 O0CT oy 2007
September 21, 2007  DEPARTMENT OF
To: David R. Tuthill, Jr., Director VATER HESOURgES

Idaho Department of Water Resources
322 E. Front Street
P.O. Box 83720
Boise, Idaho 83720-0098
Re: Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-
7011 Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated
September 5, 2007 from your office, this letter is intended to object to the
subordination condition to the above entitled permit as proposed in said
Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal
Company (TFCC) and North Side Canal Company (NSCC) on March 30,
1977 seeking a permit to appropriate 12,000 cfs for power purposes at
Milner Dam, we understand that the notice of the Application was published
May 16 and 26, 1977. At that time, well before the Swan Falls controversy
and resulting settlement, there was a widespread assumption and belief that
all power rights were subordinate to all upstream depletions. After the
publication, we are informed by Department representatives and upstream
users that numerous inquiries were made to the Department expressing
concerns about the Application and whether protests were needed to protect
their interests. In response, Department representatives, including then
Eastern Region Manager and District One Watermaster, Ronald D. Carlson,
provided assurance that the proposed hydro power water rights were
unquestionably subordinated to all upstream uses and development and that
there was 1o reason to be concerned or protest the Application. Protests were
not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for
power purposes. Appropriate and necessary conditions including
subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982.
However, the proof of beneficial use due date was changed several times



with the latest approval requiring proof of beneficial use on November 1,

1993. Proof of beneficial use was submitted by the Applicants on October

30, 1993, and the permit is waiting for action by the Department. September
12, 2007

Upon review of this permit file, we would submit that any license
issued for the above permit must include a condition that is consistent with
Policy 32 of the State Water Plan adopted and approved by the Idaho Water
Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a
“zero flow” at Milner Dam. Furthermore, Applicants certainly recognize and
have formally taken the “zero flow” position as they have voted in favor of
Water District 01 Resolution Number 20B which states: “The zero minimum
flow at Milner, as established in the state water plan be recognized as the
Water District 1's position, and that there can be no call for deliveries below
Milner by downstream interests.”

Any license for this water right must include a condition that
subordinates this water right to all existing and future uses, including
recharge water rights in order to not violate state law or policy and in order
to not undermine efforts to effectively manage the Eastern Snake Plain
Aquifer. To do otherwise would deprive interested parties and adversely
affected right holders of due process and an opportunity to be heard by
reason of the above-described representations of the Department at the time
of publication.

Furthermore, since the permit was issued, Applicants have never once
protested any recharge program which have been in direct contradiction of
their claimed permit. In fact, Applicants have fully participated in many of
these state funded programs.

Thus, we respectfully request that the conditions be modified to delete
any language which would grant Applicants the right to claim upsiream
recharge is not subordinated to this permit/license. Also, we respectfully
request that we be advised of any notices, correspondence, or other actions
the Department may take with regards to Permit No. 01-7011. Please direct
any correspondence or documents to the above entitled address.

Sincerely, % / /M

Director, Idaho Irrigation District




Randall C. Budge, ISB No. 1949
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Phone: 208-232-6101 .
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING WATER )
RIGHT PERMIT NO. 01-7011 IN THE NAME OF ) COMMENTS ON LICENSE
TWIN FALLS CANAL COMPANY AND ) SUBORDINATION CONDITION
NORTH SIDE CANAL COMPANY ) SUBMITTED BY ABERDEEN-

) SPRINGFIELD CANAL CO.
)

COMES NOW the Aberdeen-Springfield Canal Company (ASCC), through counsel, and
hereby submits the following comments on the form of the subordination conditions that should be
included on the License for Water Right No. 01-7011 in response to the Director’s Notice of Intent
to Issue License dated September 5, 2007, requesting comments on or before October 10, 2007.

Twin Falls Canal Company and North Side Canal Company (“Permit Holders™) originally
filed their Application for Permit No. 01-7011 on March 30, 1977, seeking a permit to appropriate
12,000 cfs for power purposes at Milner Dam. Notice of the Application was published May 16 and
26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there was
a widespread assumption and belief by ground water users and others that all power rights were
subordinate to all upstream depletions. Subsequent to the publication numerous inquiries were made
by upstream water users to the Department expressing concern about the application and whether
protests were needed to protect their interests. In response, Department representatives, including
Eastern Region Manager and District 01 Water Master Ronald D. Carison repeatedly provided
regular assurance that the proposed hydro power water rights were unquestionably subordinated to
all upstream users and development and that there was no reason to be concerned or protest the
applications. Accordingly, protests were not filed in reliance upon these representations.
Subsequently on June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
The permit has been awaiting action by the Department since proof of beneficial use was submitted
by the permit holder on November 1, 1993.

, ASCC asserts that any license issued for this permit must include a condition that is
consistent with Policy 32 of the State Water Plan adopted and approved by the Idaho Water
Resource Board and codified at Idaho Code §42-1736(b), as well as the Department’s
recommendations in the SRBA that recognize there is a “zero flow” at Milner Dam. (See
Recommendations for Example for Water Right Nos. 2-200, 2-201, 2-223, 2-224, and General



Provision No. 4 for Basin 02.) Accordingly, any license issued for this water right must include a
condition that subordinates this water right to all existing and future uses, including recharge water
rights, to comply with state law and to ensure that efforts to effectively manage the East Snake Plain
Aquifer are not undermined. Otherwise interested parties and adversely affected right holders would
be deprived of due process of law and an opportunity to be heard by reason of the above-described
representations of the Department at the time of publication.

The opportunity to provide these comments is appreciated.
RESPECTFULLY SUBMITTED this 4th day of October, 2007.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED

By %/ﬁw (] ﬁaﬁaﬂ)«

- T

RANDALL C. BUDGE, Attorfley for
Aberdeen-Springficld Canal Company

cc:  Aberdeen-Springfield Canal Company:
Steve Howser, Manager
Board of Directors
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September 17, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthat time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquities were made to the Department expressing concems about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.
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Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Depariment
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

bk 0 led—
By:
Trrigation Entity:  Wa{ er Dint 110

Pf\ta folutnl‘
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October 9, 2007

Director David R. Tuthill, Jr.

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, ID 83720-0098

RE: Written Comments in Response to Notice of Intent to Issue License In The Matter of
Licensing of Water Right Permit No. 01-7011 In the Name of Twin Falls Canal Company
and North Side Canal Company.

Dear Director Tuthill:

This letter is provided in response to the Notice of Intent to Issue License (the “Notice™),
dated September 5, 2007 wherein you requested written comments on the form of the subordination
condition to be included on the license for Water Right No. 01-7011 to be issued to the Twin Falls
Canal Company (“TFCC”) and the North Side Canal Company (“NSCC”) . We provided a letter
to your office on April 16, 2007 requesting an opportunity to comment on the licensing of this water
right, and we appreciate your consideration in providing us such an opportunity with the notice we
received last month. On behalf of Mud Lake Water Users, Independent Water Users, Jefferson
Canal Co., Monteview Canal Co, and Producer’s Canal Co., we provide the following comments.

Based upon the recount of the history of Water Right No. 01-7011 contained in the Notice,
the following subordination condition was added to the permit for Water Right No. 01-7011 after
the Department approved a second application for extension of time that extended the proof of
beneficial use due date to November 1, 1990:

The rights for use of water acquired under this permit shall be junior and subordinate
to all other rights for the consumptive beneficial use of water, other than hydropower
and groundwater recharge within the Snake River Basin of the state of Idaho that are
initiated later-in-time than the priority of this permit and shall not give rise to any
right or claim against any future rights for the consumptive beneficial use of water,
other than hydropower and groundwater recharge within the Snake River Basin of the
state of Idaho initiated later-in-time than the priority of this permit.



Director Tuthill
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In our view, the above language should be altered in a manner such that Water Right No. 01-
7011 is subordinated to groundwater recharge. We would propose the following subordination
language:

The rights for use of water acquired under this permit shall be junior and subordinate
to all other rights for the consumptive beneficial use of water that are initiated later-
in-time than the priority of this permit, including, but not limited to, the use of water
for groundwater recharge within the Snake River Basin of the state of Idaho. The
rights for use of water acquired under this permit shall not give rise to any right or
claim against any future rights for the consumptive beneficial use of water initiated
later-in-time than the priority of this permit, including, but not limited to, the future
beneficial use of water for groundwater recharge,. The rights for use of water
acquired under this permit shall not be subordinated to future rights for hydropower
within the Snake River Basin of Idaho.

As you can see, our proposed subordination language subordinates Water Right No. 01-7011
to the consumptive beneficial use of water (i.e., irrigation) and also subordinates this right to future
rights that may be acquired for other beneficial uses such as groundwater recharge. Our reasoning
for proposing such language is set forth below.

I. Subordination to Groundwater Recharge Water Rights Is Consistent With the Swan
Falls Agreement.

The Department is no doubt familiar with the Swan Falls Agreement, and for the sake of
brevity, we will not recount the history, terms, or conditions of that Agreement except for the
subordination portion of the Agreement. TFCC and NSCC were not signatories to the agreement,
but nevertheless, the subordination principles contained in the Swan Falls Agreement have important
applicability in the licensing of 01-7011 because this license involves hydropower rights.

In 2006, the Honorable Bruce Newcomb proposed legislation that would have removed
language contained in Idaho Code §§ 42-234(2) and 42-4201 A(2) which essentially provides that
groundwater recharge is a secondary use, even to hydropower rights, that were subordinated pursuant
to the Swan Falls Agreement. Speaker Newcomb sent a letter to the Idaho Attorney General on
February 27, 2006 with questions relating to the statutes and aquifer recharge. In a letter dated
March 9, 2006, Attorney General Lawrence Wasden provided a response, now known as “Attorney
General Opinion 06-2.” In that letter, the Attorney General concluded that “hydropower rights
referenced in the Swan Falls Agreement are subordinated to aquifer recharge in accordance with state
law.” 06-2 at 2. The reasoning for this conclusion is set out in the letter. The reasoning provided
in the letter from Mr. Wasen is relevant to the present licensing issue in which you have requested
written comments. The following comments in this section of our letter are taken nearly directly
from the Attorney General Opinion 06-2.
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In response to the Idaho Supreme Court’s decision of Jdaho Power Co. v. Dept. of Water
Resources, 104 Idaho 575, 661 P.2d 741 (1983), Idaho Power Co. and the State of Idaho entered into
the Swan Falls Agreement in which the parties agreed that a portion of Idaho Power’s claimed water
rights would be held in trust by the State of Idaho and that hydropower use of the trust water would
be subordinated to subsequent beneficial upstream uses approved by the State in accordance with
state law. The solution was a compromise between the State’s desire to have immediate and
complete subordination of Idaho Power’s hydropower water rights and Idaho Power’s desire to retain
full ownership and use of its hydropower water rights until a new beneficial use of the water was
approved by the Idaho Department of Water Resources. It is against this backdrop that the
subordination provision of the Swan Falls Agreement must be construed.

The parties to the Swan Falls Agreement viewed it as providing “a plan best adapted to
develop, conserve, and utilize the water resources of the region in the public interest.” This was to
be achieved largely through the subordination provision of the Agreement. Miles v. Idaho Power
Co., 116 Idaho 635, 637, 778 P.12d 757, 759 (1989) (“[t]he purpose of the [Swan Falls] agreement
concerning subordination was to make more water available for future appropriators and to assist
in the expansion of other beneficial uses of the water in the Snake River”).

The actual subordination provision established certain minimum flows and provided that
water accruing to Idaho Power’s hydropower water rights above these minimum flows would be held
in trust by the State of Idaho for “subsequent beneficial upstream uses™:

The Company [Idaho Power] is also entitled to use the flow of the Snake River at its
facilities to the extent of its actual beneficial use but not to exceed those amounts
stated in State Water License Numbers [recitation of the applicable water right
license numbers], but such rights in excess of the [minimum flow] amounts stated in
7(A) shall be subordinate to subsequent beneficial upstream uses upon approval
of such uses by the State in accordance with State law unless the depletion violates
or will violation paragraph 7(A). Company retains its right to contest any
appropriation of water in accordance with State law. Company further retains the
right to compel State to take reasonable steps to insure the average daily flows
established by this Agreement at the Murphy U.S.G.S. gauging station. . . . This
paragraph shall constitute a subordination condition.

{emphasis added).

The language in the above subordination provision is rather straightforward, as it expressly
provides for subordination to “subsequent” beneficial upstream uses “upon approval of such uses
by the State.” These terms explicitly require subordination to beneficial uses approved after the
execution of the Agreement. In the absence of any textual limitation to the contrary, the most natural
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reading of this language is that it includes not only new diversion for established types of beneficial
uses, but also diversions for new types of beneficial uses recognized and approved in
accordance with State law. It seems clear that Idaho state law is static and changes over time, and
thisis particularly true not only with water rights and water administration in general, but specifically
with respect to what uses of water are to be considered “beneficial uses”. Asnoted in the concurring
opinion of Justice Bakes in the case of Dept. of Parks v. Idaho Dept. of Water Administration, 96
Idaho 440, 447-48, 530 P.2d 924, 931-32 (1974), “[w]ith the exception of the uses implicitly
declared to be beneficial by Article 15, § 3, there is always a possibility that other uses beneficial in
one era will not be in another and vice versa.”

At the time of the Swan Falls Agreement, aquifer recharge was an issue that had already been
raised and discussed. In fact, statutes anthorizing aquifer recharge were first enacted in 1978, some
six years prior to the Swan Falls Agreement. The 1978 aquifer recharge statutes invoked the same
“multiple use water policy of this state” that the parties explicitly recognized in the 1984 Swan Falls
Agreement. In addition, at the time of the Swan Falls Agreement, other states had recognized aquifer
recharge as a recognized beneficial use. See McTaggart v. Montana Power Co., 602 P.2d 992, 996
(Mont. 1979); Oahe Conservancy Subdistrict v. Janklow, 308 N.W.2d 559, 564 (8.D. 1981).

The point of the above discussion of the Swan Falis Agreement is that groundwater recharge
is a use of water that has been discussed in Idaho for nearly thirty (30) years. There can be little
doubt that TECC and NSCC were also aware of the discussion concerning aquifer recharge when
they filed their permit application for 01-7011. The same rationale provided above applies to 01-
7011 in that groundwater recharge was arecognized beneficial use at the time the permit application
was filed, and additionally, ground water recharge is today expressly recognized as a beneficial use
by Idaho Code § 42-234(2). In the same spirit as the Swan Falls Agreement, 01-7011 should
likewise be subordinated to groundwater recharge. It is therefore entirely appropriate for the Director
to condition 01-7011 as we have proposed above in light of the above history and in light of Idaho
Code § 42-234(2).

I1. Groundwater Recharge Is Vital to the Health and Vitality of the Eastern Snake Plain
Aquifer.

While there are many varying opinions on how the Eastern Snake Plain Aquifer (“ESPA™)
should be managed, the consensus of most individuals is that recharge, both incidental and managed,
is a key component of ESPA management.

There is little doubt that the Department has individuals on its staff with a much better
knowledge and understanding of hydrogeology and the interaction of ground and surface water than
this author. Nevertheless, we have done our best to gain a greater understanding of the hydrology
of the ESPA, and offer a few brief comments on this issue which are important on this issue.
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It appears most agree, and the scientific data supports the assertion, that the ESPA is very
responsive to above ground precipitation conditions, such as high precipitation and drought
conditions. The following powerpoint slide was taken from slides provided in a class taught at the
University of Idaho by Donna Cosgrove, Ph.D, who worked closely with IWIRRI. The slide simply
shows that aquifer water levels correlate well with precipitation:
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In relation to the above slide, and in further support of the assertion that the ESPA is
responsive to above-ground precipitation conditions, such as drought, the following two slides show
that between 1980 and 2002, approximately 2.1 million acre-feet (“MAF”) of water was lost from
aquifer storage. Of the 2.1 MAF lost during that time period, 1.4 MAF (2/3 of the overall loss in
aquifer storage) happened in one year between 2001 and 2002, a year of severe drought:

Eastern Snake River Plain
Ground Water Level Change Map
Spring of 1980 to Spring of 2002

Water Ley
Change

. Pocatello In Feet

Twin Falls - % %
Data Collected By USGS

Funding Provided By IDWR, |daho Power, and USGS
Maps Prepared By University of Idaho IWRRI

Eastern Snake River Plain
Ground Water Level Change Map .,)

Spring of 2001 to Spring of 2002

|, Water Level
Change
In Feet

R F
}V\’w\/ .
Twan Falls

Data Collected By USGS 8
Funding Provided By |DWR . Idaho Power, and USGS
Maps Prepared By University of |dsho IWRRI
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This is only a simple demonstration of the effects drought conditions have on the ESPA, and
there are surely additional scientific studies and data in the hands of the Department to support this
fact. The nature of our aquifer is well known as it is one of the most studied in America, and it has
been commonly stated that the ESPA is very responsive to drought conditions. To buffer the effects
of these drought conditions and ensure an adequate water supply for the future, managed
groundwater recharge during times of normal to above-normal water supplies is perhaps the most
important tool in maintaining aquifer water levels because water would be added to the aquifer in
addition to natural precipitation.

Unfortunately, while the idea of groundwater recharge has been an issue discussed for nearly
thirty (30) years, to our knowledge, there are very few, if any, water rights which authorize
groundwater recharge. Thus, as a practical matter, if the Department were to condition 01-7011 in
a manner that would not subordinate this hydropower right to future groundwater recharge,
groundwater recharge would become virtually impossible because such rights would be later in
priority to 01-7011, a water right with a gargantuan rate of diversion (5,714.7) cfs for the Milner
Power Plant. The Department would in effect remove a vital tool that it needs to effectively manage
the ESPA in the interests of all Idahoans. Presently, managed ground water recharge is stiil in the
development process, and if the Department fails to subordinate 01-7011, ground water recharge
would effectively be a tool destroyed in its infancy.

Simply put, groundwater recharge is a recognized beneficial use of water that is in the public
interest of all Idaho’s citizens and is desperately needed for an aquifer so highly responsive to
drought. A single permit for the benefit of two powerful canal companies should not be allowed to
hold the rest of the citizens hostage in the desire to manage the ESPA.

III. Reliance Upon Statements From Department Personnel.

When the Application for Permit for 01-7011 was initially filed by TFCC and NSCC on
March 30, 1977, which was before the Swan Falls controversy and its resulting agreement, there was
a widespread assumption and belief that all power rights were already subordinate under the law to
all upstream depletions from out of stream diversions for other beneficial uses. After the publication,
many people were informed by Department representatives and upstream users that numerous
inquiries were made to the Department expressing concerns about the Application and whether
protests were needed to protect their interests. In response, Department representatives, including
Ronald D. Carlson (at the time the Eastern Region Manager and District One Watermaster), provided
assurance that the proposed hydropower rights were unquestionably subordinated to all upstream
uses and development and that there was no reason to be concerned or protest the Application.
Protests were not filed in reliance upon these representations.

The above assertion is supported by the attached memorandum from Mr. Thomas G. Nelson.
Mr. Nelson, once an attorney for Idaho Power, held the position that hydropower rights were
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subordinate to all other beneficial uses. The attached memo came to light during the so-called
“Swan Falls Controversy”. As you can see, it was even his position at the time that hydropower
rights were subordinate to all other beneficial uses. The memorandum is indicative of the beliefs
held by many people as to the nature of hydropower rights at the time, including Idaho Power Co..

IV. Our Proposed Condition is Consistent With Policy 32 of the State Water Plan Adopted
and Approved by the Idaho Water Resources Board and Codified at Idaho Code § 42-
1736B.

Policy 32 of the State Water Plan recognizes a “zero flow at Milner” position, a policy that
has been supported formally by TFCC and NSCC. Both voted in favor of Water District 01
Resolution Number 20B, which states: “The zero minimum flow at Milner, as established in the state
water plan be recognized as the Water District 1's position, and that there can be no call for deliveries
below Milner by downstream interests.” The licensing of 01-7011 must include a provision
recognizing this policy, which the proposed provision accomplishes.

Y. Conclusion.

For the reasons set forth above, we respectfully request that the condition proposed in this
letter be included in the conditions of Water Right No. 01-7011. Should the Department prepare its
own language on this issue, we respectfully request that the condition be modified to delete any
language which would allow TFCC and/or NSCC to claim that water right No. 01-7011 is not
subordinate to upstream diversions for aquifer recharge purposes. We also respectfully request that
we be advised of any notices, correspondence, or other actions taken by the Department with regards
to 01-7011. Please direct any responsive correspondence to Robert L. Harris at P.O. Box 50130,
Idaho Falls, ID, 83405.

We appreciate the opportunity to provide written comments on this matter. If you have any
questions regarding the above, please feel free to contact us at any time.

Sincerely,

Zdei A L

Robert L. Harris
HoOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

Enclosures
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c: Mud Lake Water Users
Independent Water Users
Jefferson Canal Co.
Monteview Canal Co.
Producer’s Canal Co.
Jerry Rigby
Randy Budge

GAWPDAT ANKWF\ 1057 MUD LAKE WATER USERS, INCWSCC & TFCC License\IDWR. 100507 It wpd:cdv
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T0: . James E. Bruce
FROH: Thomas G. Neison
SUBJECT: Possibility of using the Swan Falls water right to-

stop upstream depletion of the Snake River.
DAL June 22, 1976.
FACTS: The Idaho Power Company has the following water
rights at the 'Swan Falls site:

2150 c¢fs priority January 17, 14900

1840 cfs priority January 17, 1900

1460 ¢fs priority April 17, 1900

4000 cfs priority July 29, 1919
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“Article 41. 1he project shall be operated
in such manner as will not conflict with the
Future depletion in flow of the waters of Snake
River and its tributaries, or prevent or interfero
with the future upsiream diversion and use of such
water above Lhe backwater created by the project,
for Lhe irrigation of lTands and olher beneficial
consumptive uses in the Snakoe River waterhead." {sic)

A similay provision is found i the state water
license issuced for the £. 0. Strike Project (lLicense HNo.
21671.) and in same, but nol all, of the Hells Canyon water
licenses. Those water Ticense provisions wore inserted at
the renquest of [FC.  An essenlialtly identical provision is
included in the license issued for re-licensing of the
existing American Falls power plant (in Article 32). The
license issued for the proposed new American Falls power
nlant did not contain such a provision, since the FPC felt
it unnecessary in view of the control or USBR over releascs -
of water from the American Falls Dam. (pp 11-12 of opinion
of FPC) '

Ihe oriqginal Swan Talls license contained no
language comparable Lo that found in Avticle 41 of the Hells
Lanyon license. Article T3 of tha h

t Ticense provided:

"Article 13, The licensece will interpgse
no ohjections to, and will in no way prevent, the
4se of water for doémestic purposes by persons or
corporations occupying lands of the United States
under permit along or neanr any stream or body of
water, natural or artificial, used by this license,
provided such use will not materially reduce the
amount of power produced and is not in conflict
with the laws of ‘the State of lTdaho."

acbion 3 of Lhe state Swan Folls enabling legislation
provides, in peqtinentmggﬁyt :

“provided that Lhe State'QihﬁhgmﬁtﬂLe_jﬂgm}hp
Joint venturer shatl petition the federal power
commission far inscrtion of a license condition.
subordinating tho project power right to_ fulure
upstream depletionary use.” (1971 S. L. ©h 2665, p.
1064)

The joinl venture contract executoed by IPC and the
fdaho Water Resource Board contains the following provision:

“Section 14,2, Balance Belween Irrigation
and Power. The parties hereta recoqnize that ihe
Acl vequires Lhat the Board, or the Board and the ‘
Company, shall pelilion Lhe Tederal Power Commission

-



Pay insertion of a license condilion suburdinating
Lhe Swan Falls-Guffey Projoct walor right to
fulture upstreoam depletionary use.  The parties
agree Lo comply with this requirement.”

DISCUSS Ion

An appropriator of water has the right Lo have the
water he has appropriated flow to his point of diversion
(Meeks v, Mgkay, 85 Ldbaho 617, 382 P 2nc. 288, 1963}, bul is
not injured by the aclivilies af junior appropriators which
do not substantiaily intefere with his use. (5 Water & Water
Righls, Clark, Section 4102, p. 130) That is, a senior
appropriator cannot complain of the Gaininy of a water right
by junior appropriators until those activities result in a
diminution in the quantity or quality of water Lo which the
sentor appropriator is entitied. The Idaho Powoer Company, or
any senior appropriator, Cannot object to the proposed
appropriation of a junior appropriator, since the junior
appropriatar takes his waler right subject to the rights of
sentor appronriators.

The hydraulic Capacity of the turbincs at Swan Falls
is approximately £,000 cfs. Even though the waker rights at
Swan Falls total 9,450 clsy an appropriator gains the right to
only that amount of wator which he can beneficially use. In
this case, the waler righl at Swan Falls would bhe the hydraulic
capacity of the turbines, or approximately 8,000 c¢fs.

Actual monthly flows at Murphy duving June, July,
Mugust, and Sceptembor 1940-1974 are as follows, in cfs:

YEAR JUNL JULY AUGUST  SEPTEMBER
1940 7262 7026 7382 8613
1941 7982 7250 7898 8650
1942 9854 7479 7642 8654
1943 22,490 13,710 8162 9017
194 15,540 7965 7950 8564
1945 15,000 86438 RO79 8847
1946 12,160 7518 8072 9070
1947 17,080 7812 BA09 9182
L9y 17,500 8246 BOAS 9064
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excltisive and cqgkinqggﬁmusq_g[gmngC

Looking at the tast five years of rocoard 5et out
ahove, 'of the 20 months there tuvolved, anlyv Q menths show
mean flows helow the capacity of Lhp busbiioe s and Lwy of
those months are within 500 cfs of turbine capacity. [t isg
unly in those munths that |Ipc could complain of injury to
its prior rights, since ip the other montlhs, the junior
apprepriators Were using water to which IPC had no claim,

In_order to oblain a_presceriplive title to o water
righl used by another » Lhe ¢ia i11_{9_11\2*&:&1__5_1_____13._1__y_1r_7___‘;;J‘;_lllqg__g__ﬁ_g_§‘Qﬁ__q_f
the water n quesTion Uhal wigm(lngﬂgﬂwgugmggggLigg§¢mlgl
adversc and hostile to . tho claim of the rightful owner, (3)

frclusive of the wuse by the owner, (4) continyous and u n-
luterrupted, (5) under a claim of right and (6) for five
years. (Hutchins, "The Idaho Taw of Waler Rights," vol. 5,
Idaho Law Review, Number 1, page 80) In order for a use Lo
be exclusive, it must be made at a time when The rightfil™
owner actually neceds the water. An irreqular and interreptod
possession is not sufficicnt]y continuous to constitute
‘continuous use. " (Carrington v. Crandall, 65 Idaho 575,

147 P2d. 1009, 1949 T T T e e s

who potentially could claim to have adversed a portion of

B e e b e i e e

{FfC°s Swan FaTls LIghE, Tt appears that the clememis oF

L, _since their use in

Applying the above gﬁjteriiwgg;uuggﬁmggﬂﬁppriators

S

the other 12 montihs of the 20 discussed above is consisiont
with their own Juntor FTEH??“HHH“HBT”TEEHH?T?EEHT_QTTF“W?t“E
2CI0F Vight, (There way be % year periods in Lhe past
which could give rise to a valid claim of prescription but

a5 Lo junior claimants of the last 10 years, it is doubtfyl
that any prescriptive ¢laims would be valid.) in Martiny v.
Wells, 91 Ydalho 215, 419 PZd. 470, (L966) Lhe court Ssaid

that the claimant must show "that he has uscd the water during
cich of the irrigation ~easons of the five-year period when

it was actually needed by the prior owner."

A more difficult question is the one of _estoppel.
Lony and __fi._U_DL_i_'HJ_.E.’.."I:__}i_‘.'_fl.“i!‘__ﬂ._%i!!_.ii-‘_ﬁ.E.Q_.[?.Ei-‘__ An_anvthers wse and

anjoyment of a properly or a_privilege may preclude owe From
gubsequentTy asser(ing hi§mﬁﬁﬁm375TﬁT__(Hutchins; supra, p.
Bd) A a4 public ulility, TPC has te furnish service to
persons within its service Area requesting it, inciuding
prmpers from the Snake and its tributaries. Jhe Company has
no discretion in the matter. .

Using Lhe Bel) Rapids project as an example, the
settlers spent large sums of moncy veclaiming the land and
preparing it for cultivation, They contracted witlh IPC for
povicr Tor pumping., [t je damatler of common knowledqge that
successful dirrigated Farming requires the availability of
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waler throughout the qrosing serason.  Thoepp are ne senior

consumptive uses below [lel]

of a-water supply in dry years.
assured, absent an assertion of a flow right by 1PC.

In looking downstream,

Rapids which would deprive them

So their water supply s

the Bell Rapids settiers

could find the depletion provisions in the #Holls Canyon and
water licenses and in the lHell% Canyon IPC license.

Strike

right

LF_IPC now atlempls Lo

against Boell Rapids, it is

the money, we wiTl deliver

noney

The counter

povier

enforce Lhe Swan Falls
saying, "We sa

W _you spend

for_pumping and collect

for it, but don't deplete our Swan Falls flow right."

ardgument that 1PC had to furnish the service and

that Bell Rapids water vights were subject to the same risks

of short supply as

any other junior appropriator would

probably not bLe convincing. In the case of Hewport UHater
f.'ompan','_\{_.~ Fellogg, 31 fdahn 74,
had sold some land to the waker company for a reservoir site
ble it to sell water to its customers both in and out
ho.  The court held lhat Kellogg was estopped to question
ght of the water company to carry the water ouvtside of

LO ena
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Absent the qgiving of prior notice of its intentions

orce its Swan Falls rights,

the Company probably could

force those 'rights to the detriment of upstream junior
5 to whom it furnished power. Uhile the prior dis-
n has related 1o existing junior appropriators, the

nswer would apply to people

verted,

who have applied, but not

If IPC was ta adttempt to use its Swan Falls water
Lo prevent further irrigation depletinn above Strike,
nefit from stopping such depletion would, of course,
d to the henefit of flows at Strike, and potentially
Is Canyan. Thuys 1pC would be doing indirectly what it
do directly, that is, protect ils Strike and Hells
projects from upstream depletion. In our judgment,

C licensp and.state water )
ed to would he construcd to
L also to depletion, singe

icense provisions above
make the Swan Falls right
Lhe IPC plants on the Snake

1 co-ordinated for operalion, and since the water license

on provicion in Lhe Strike

and some of the Hells Canyon

¢S5 overe inserted at Lhe request of IPC.

Additionally, a depletion provision similar to that

in the license for Hellé Canyon and the aTd Kinerican Fatis—
pPlant will almast certainly bein any new license 15SUed By the
P _fo ¥

r_the Swan Falls sifte, whothor a renewal of the existing

licens

c.or a license for the two danm plan, as a sole project

<6-
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af IPC or as a jo;'_r_\_i_:__v_e_p_l_[._q_l'_g__.}g.j_[.__hm___t_;_te 2tate of ideho. Therefare,
Y . as a practical matter, even 7 the Swan Falls riaht could now
-~ be used as a basis for stopping development which would Sub~
stantially impair that right, the fssuance of a new FPC license
for that site will prevent any such protection being derived

from the Swan Falls water right,

CONCLUSION:  The ldaho Power Company's water rights for its
Swan Falls plant cannot be used to prevent consumptive uses
from depleting Lthe flow of the Snake River above Swan Falls.




North Fremont Canal
PO Box 241
Ashton, Idaho 83420

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

C/Zv %Zg@, Dieten

Imgatlon Entity: NM’LM l‘-/ZLwaf cwﬁC

Sy M




Yellowstone Canal
4054 East 1300 North
St. Anthony, Idaho 83420

Septemnber 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No, 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

A (Y., o< o

Imgatlon Entity: E'Lfowsr!m«{J Cfv‘*/bé/f
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Enterprise Irrigation District
2626 East 100 North
Teton, Idaho 83451

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which

would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

% 7
Irrigation Entity: @M—P M IQAQ.
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Teton Island Feeder Canal Co.
386 North 2400 East
St. Anthony, Idaho 83445

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object Lo (he subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested anyrecharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

fidgy Loty ()

]Iii;gatlon Entity: mdﬂ/ %W
Dnved &
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Salem Irrigation Canal Co.
5152 East Free Avenue
Jona, Idaho 83427

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthili:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitied by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

e m
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North Fork Protective Association
350 North 6™ West
St. Anthony, Idaho 83445

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settiement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Irrigation Entity:
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Marysville Irrigation Co.
P.O. Box 131
Ashton, Idaho 83420

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

‘When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upeon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of



September 12, 2007
Page 2

beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
1o all existing and future uses, including recharge water rights in order to not viclate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

dé:ﬂ@y%m DR

By:
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252 West Moran View

Rexburg, Idaho 83440

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill;

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthat time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.
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Canyon Creek Lateral
1509 N Canyon Creek Road
Newdale, Idaho 83436

September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Noftice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Fydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of Application was published May 16
and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Jdaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow™ at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The Zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
I's position, and that there can be no czll for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs,

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Irrigation Entity: %LM
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September 12, 2007

David R. Tuthill, Ir., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill;

Pursuant to that certain Notice of Intent to Issue License, dated September 5, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. Atthattime, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. Afterthe publication, we are informed by Department representatives and upstream users
thatnumerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Uponreview of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

ZEHA /WL%; Se.
By: - A
Irfigation Entity: ﬁ-tﬂm Suy Mﬁ _,DL‘{,
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September 12, 2007

David R. Tuthill, Jr., Director

Idaho Department of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  Notice of Intent to Issue License: TFCC/NSCC Permit No. 01-7011
Milner Dam Hydro

Dear Director Tuthill:

Pursuant to that certain Notice of Intent to Issue License, dated September 3, 2007 from your
office, this letter is intended to object to the subordination condition to the above entitled permit as
proposed in said Notice of Intent to Issue License.

‘When the Application was originally filed by Twin Falls Canal Company (TFCC) and North
Side Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for
power purposes at Milner Dam, we understand that the notice of the Application was published May
16 and 26, 1977. At that time, well before the Swan Falls controversy and resulting settlement, there
was a widespread assumption and belief that all power rights were subordinate to all upstream
depletions. After the publication, we are informed by Department representatives and upstream users
that numerous inquiries were made to the Department expressing concerns about the Application and
whether protests were needed to protect their interests. In response, Department representatives,
including then Eastern Region Manager and District One Watermaster, Ronald D. Carlson, provided
assurance that the proposed hydro power water rights were unquestionably subordinated to all
upstream uses and development and that there was no reason to be concerned or protest the
Application. Protests were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Permit No. 01-7011 for power purposes.
Appropriate and necessary conditions including subordination were omitted by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
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beneficial use due date was changed several times with the latest approval requiring proof of
beneficial use on November 1, 1993. Proof of beneficial use was submitted by the Applicants on
October 30, 1993, and the permit is waiting for action by the Department.

Upon review of this permit file, we would submit that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the Idaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department’s recommendations in the SRBA that recognize that there is a “zero flow” at Milner
Dam. Furthermore, Applicants certainly recognize and have formally taken the “zero flow” position
as they have voted in favor of Water District 01 Resolution Number 20B which states: “The zero
minimum flow at Milner, as established in the state water plan be recognized as the Water District
1's position, and that there can be no call for deliveries below Milner by downstream interests.”

Any license for this water right must include a condition that subordinates this water right
to all existing and future uses, including recharge water rights in order to not violate state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interested parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication.

Furthermore, since the permit was issued, Applicants have never once protested any recharge
program which have been in direct contradiction of their claimed permit. In fact, Applicants have
fully participated in many of these state funded programs.

Thus, we respectfully request that the conditions be modified to delete any language which
would grant Applicants the right to claim upstream recharge is not subordinated to this
permit/license. Also, we respectfully request that we be advised of any notices, correspondence, or
other actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to the above entitled address.

Sincerely,

Jv{ 4&2&&% See
Irr1gat10n Entity: /MI-LL,A M’& \ﬁf/f @
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John K. Simpson

Jks@idahowaters.com

October 10, 2007 RECEIVED

VIA FIAND DELIVERY CLi 1 2007
Director David R. Tuthill, Jr. JEPARTMENT OF
Idaho Department of Water Resources 'ATERRESOURCES

322 E. Front St.
P.O. Box 83720
Boise, Idaho 83720-0098

Re:  September 5, 2007 Notice of Intent fo Issue License (Water Right 01-7011)

Dear Director Tuthill:

This letter is being sent on behalf of our clients Twin Falls Canal Company and North
Side Canal Company (“Canal Companies™). The Canal Companies object to the unlawful proc-
ess you are attempting to undertake with respect to their water right 01-7011. Consequently, the
Canal Companies have filed an action against you and the Department in the District Court of the
Fifth Judicial District in Jerome County. Obviously, the Canal Companies object to any efforts

to add to or modify the permit language which vested upon filing of proof of beneficial use in
1993,

In the event the District Court determines this process you are attempting is valid, the
Canal Companies reserve the right to file any necessary comments.

Sincerely,

BARKER ROSHOLT & SIMPSON LLP

ce: Ted Diehl, NSCC
Vince Alberdi, TFCC
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Director David R, Tuthilf, Jr. Mﬁ?ggggg%%g'és
Idaho Department of Water Resources

322 E. Front St.

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  September S, 2007 Netice of Intent to Issue License (Water Right 01-7011)

Dear Director Tuthill:

This letter is being sent on behalf of our clients T'win Falls Canal Company and North
Side Canal Company (“Canal Companies™). The Canal Companies object to the unlawful proc-
ess you are attempting to undertake with respect to their water right 01-7011. Consexuently, the
Canal Companies have filed an action against you and the Department in the District Court of the
Fifth Judicial District in Jerome County. Obviously, the Canal Companies object to any efforts

to add to or modify the permit language which vested upon [iling of proof of bencficial use in
1993.

In the event the District Court determines this process you are altempting is valid, the
Canal Companies reserve the right {o file any necessary conunents.

Sincerely,

BARKER ROSHOLT & SIMPSON LLp

cc: Ted Diehl, NSCC
Vince Alberdi, TFCC





