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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Notice of Security Interest in a Water Right

And Request for Notification of a Change in Ownership or Any Proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Please print or type. Attach pages with additional information. Instructions are on the back of this pa2e.
& Inc: e forms will be refyrned. 15

7 s
1. Water Right No(s).: 11-7599, 11-7601, 11-93

5
Adjudication Claim No(s).: k’\

2. The following REQUIRED information must be submitted with this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF
SALE or other legal document indicating your interest in the property and water rights or claims in question,
WITH ATTACHED LEGAL DESCRIPTION.

B) A FEE of $25.00 per water right or adjudication claim.

3. Name and Mailing Address of Person or Company holding Security Interest

Private Capital Group, as agent for those individuals/entities listed on the
attached Exhibit "A", or their successors and assigne.

486 W. 50 N.

American Fork, UT 84003

4. Name of Water Right Owner/Claimant(s) yp ggrrear aT BEAR LAKE, LLC. AN IDAHO LIMITED LIABILITY COMPANY
3. Expiration Dale of Notification Period 8/1/2009
6. Is this a Renewal of Request for Notification? D vEs B Nno

i Signature(s) of Security Interest holder(s) %S -\_ll ATLED LLLC— €k o

(and title if applicable)
EIZ{_: SLZH&’U'T' (ﬂzwp‘—cc—— CA—rtcﬂ—t—.G‘ﬂ_au_t_\

For Office Use Only —p?
Received by Ql{i Date f /f/é 4 Fee 7 J

Receipted by Date Receipt No. - EDPTT A 3
Processed by AJ Date WR Date
RECEIVED REGEIVED

{ Water Resourcas
DepanmEegtst: i Ragion Department of Water Resources
Easlern Region
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instrument # 2021%
BEAR LAKE COUMTY

TAXIDN0S:4730,4733, 5273, 5275, 5276 & 5282 sacem otk Woolbgmst
TaXIDpNoS,: 4719,4720 &£ 4726 Recarded for | DAHO COMPAN
WATER RIGHT NO. 11-930 e gt Fou

WATER RIGHT NoO. 11-75%7 Indet t0: MORTGAGE

WATER RIGHT No. 11-7601

After Recording Return To:

Private Capital Group, Inc,

486 West 50 North ED
American Fork, Utzh 84003 RECEIV

Depariment of Water Resourcas
Eastern Region

Space Above This Line for Recorder’s Use Only

MORTGAGE. ASSIGNMENT OF LEASES AND RENTS, SECURITY AGREEMENT
AND FIXTURE FILING

THIS MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECﬁI‘JRITY
AGREEMENT AND FIXTURE FILING (this “Mortgage”) is made as of the 29 day of
July, 2008, by THE RETREAT AT BEAR Lakg, LLC, AN IDAHO LIMITED LIABILITY
COMPANY, having an office at 346 East 3300 South, Salt Lake City, Utah 84115
(“Morigagor™), in favor of those individuals/entities listed on the attached Exhibit “A”, or
their successors and assigns, ¢/o Private Capital Group Inc., a Utah corporation as their agent
at 486 West 50 North, American Fork, Utah 84003 (“Mortgagec”).

RECITALS:

WHEREAS, concurrently with execution of this Mortgage, Mortgagor has executed and
delivered to Mortgagee that certain Promissory Note of even date herewith in the principal
amount of TAREE MILLION FOUR HUNDRED SIXTY-FIVE THOUSAND DOLLARS aND NO/100
(313,465,000.00) (together with any supplemental, renewal, or replacement notes, the “Note™),;
an

WHEREAS, Mortgagee desires to secure the prompt payment of the Note, together with
interest and any premium thereon in accordance with the terms of the Note and related loan
documents (“Loan Documents™) and any additional indebtedness accruing to Mortgagee on
account of any future payments, advances or expenditures made by Mortgagee pursuant to, or
any other obligation of Morigagor arising under any of the Loan Documents (the “Secured
Obligation(s)™);

NOW, THEREFORE, 1o secure the payment, performance and observance by Mortgagor
of all of the terms, covenants and conditions contained in this instrument and in the Loan
Documents, and for other good and valuable consideration, the receipt and sufficiency of
which are acknowledged hereby, Mortgagor has executed and delivered this Mortgage and
does hereby grant a lien and/or security interest, as applicable, in, and grant, convey, assign,
mortgage and confirm, to Mortgagee and Mortgagee's successors and assigns forever, all of
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the property now or hereafter owned by Mortgagor described in the following GRANTING
CLAUSES (all or any portion thereof, the “Mortgaged Property”):

A. All those certain tracts, pieces or parcels of land legally described n Exhibit “B”
and all surface and subsurface soils, minerals and water located thereon and thereunder
owned by Mortgagee (the “Land”), including the portion of the Land constituting Parcel 1
thereof as described n Exhibit *“B” (“Parcel 17);

B. Water rights regarding 428 acre feet of water per year supplied by Water Right No.
11-930, Water Right %;. 11-7597, and Water Right No. 11-7601, on file with the State of
Idaho, Department of Water Resources (the “Water Rights”) togcthcr with (i) any and all
successor or replacement water rights issued in replacement of or as successors to said
Water Rights from time to time (the “Successor Water Rights™) and/or (ii) any additional
water rights hereafter created or existing from time to time that are appurtenant to the Land
or otherwise provide any authorization or right for the owner of the Land to use water for
any purpose on or regarding the Land (the “Additional Water Rights™), all of which
Successor Water Rights and Additional Water Rights existing or rising from time to time
shall be included within the meaning of the term “Water Rights” and constitute part of the
Mortgaged Property; and

C. All buildings, structures and improvements of every nature whatsoever now or
hereafter situated on the Land, and all fixtures of every kind and nature whatsoever,
including, without limitation, all gas and electric fixtures, radiarors, heaters, engines and
machinery fixtures, beilers, ranges, elevators and motors, plumbing and heating fixtures
and systems, carpeting and other floor coverings, water heaters, mirrors, mantels, air
conditioning apparatus and systems, refrigerating plant, appliances, c:ookinlgl af)garatus and
appurtenances, window screens, awnings and storm sashes, which are or shall be attached
to said buildings, structures or improvements, or which are or shall be located in, on or
about the Land, including all extensions, additions, improvements, betterments, renewals
and replacements of any of the foregoing, together with all warchouse receipts or other
documents of title relating to any of the foregoing and the benefit of any deposits or
pagments now or hereafter made by Mortgagor in connection with any of the foregoing;
an

D. All casements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, waters, water courses, water rights and powers, and all estates,
rights, titles, interests, licenses, privileges, liberties, tenements, hereditaments and
appurienances whatsoever in any way belonging, relating or appertaining 10 the Mortgaged
Property, or which hereafier shall in any way belong, relate or be appurtenant thereto,
whether now owned or hereafter acquirec{ by Mortgagor and the reversion and reversions,
remainder and remaginders thercof, and all the estate, right, title, interest, property,
possession, claim and demand whatsoever at law, as well as in equity, of Mortgagor of, in
and to the same; and

E. Each and every lease, license and other document or instrument, including without
limitation those dsscribed in Granting Clause D above, granting to any person or entity any
right to use or occupy, and any other agreement with respect to the use or occupancy of, all
or any portion of the Land or the improvements of any type or nature located thereon (the
“Improvements’), whether heretofore, now or hereafter entered into (the “Leases™); and

F. The rents, deposits, issues, profits, proceeds, revenues, awards and other benefits of
the Mortgaged Pro from time to time accruing (including without limitation all
payments under the Leases, licenses and documnents described in Granting Clause E above,
proceeds of insurance, condemnation awards and payments in lieu thereof, tenant security
deposits, advance room deposits and escrow funds, all receivables, customer obligations,
installment payment obligations and other obligations now existing or hereafter arising or
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created out of sale, lease, sublease, license, concession or other grant of the right of the
possession, use or occupancy of all or any portion of the Mortgaged Property, or personalty
Tocated thereon, or rendering of services by Mortgagor or any operator O mMAnager of the
Mortgaged Propcratﬁ or acquired from others, including without limitation from the rental
of any space, and all the estate, right, title, interest, property, possession, claim and demand
whatsoever, at law as well as in equity, of Mortgagor of, in and to the same) (collectively,
the “Rents™); and

G. All proceeds from rentals, mortgages, sales, conveyances or other dispositions or
realizations of any kind or character of or from the forcgoing Rents now or hereafter
existing, all of which shall constitute proceeds of collateral pursuant to the Uniform
Commercial Code (“UCC) as adopted in the State of Idaho (the “State™); and

H. All of the aforementioned personal property, whether tangible or intangible, now or
at any time hereafter owned by Mortgagor, including without limitation any and all funds
of Mortgagor from time to time in Mortgagee's possessiop, all of which shall constitute
proceeds of collateral pursuant to Section 9-306 of the UCC (the “Personalty”); and

1. All contracts or agreements, whether written or oral, regarding the Land,
Improvements, Leases and/or Water Rights to which Mortgagor is or hereafter becomes a
party, to the extent assignment is permitted therein, including, without limitation, purchase
contracts for the sale of all or any portion of the Land, contracts pertaining to architectural
services, contracts pertaining to engineering services, and contracts relating in any manner
to the ownership, use, enjoyment, construction, occupancy, management, maintepance,
operation or repair of all or any portion of the Land, the Improvements and/or Water
Rights (the “Contracts”); and

J. To the extent assignment thereof is legally permissible, all franchises, permits,
licenses, entitlements and rights therein respecting the ownership, use, enjoyment,
occupation, management, maintenance, 1€ air and cc;%eraﬁon of any of the foregoing,
provided bowever, permits issued or ted by applicable and federal and state authorities
pursuant to Environmental Laws shall not be deemed to constitute Mortgaged Property but
upon the default all applicable permits will be assigned and/or transferred as is legally
permissible to Mortgagee; and

K. Any and all rights, titles, interests, estates and other claims, at law or in equity, that
Mortgagor now has or may hereafter acquire in or to any proceeds from the sale,
assignment, conveyance, hypothecation, grant, pledge or other transfer of any or all of the
foregoing real or personal property; and

L. Any and all refunds, rebates, reimbursements, reserves, deferred payments, deposits,
cost savings, governmental subsidy payments, governmentally registered credits (such as
emissions reduction credits) and payments of any kind due from or payable by any
governmental authority or any insurance or utility company relating to any or all of the
Mortgaged Property; and

M. All refunds, rebates, reimbursements and payments of any kind due from or payable
by any governmental authority for any taxes, assessments or governmental or quasi-
governmental charges or levies imposed upon Mortgagor with respect to the Mortgaged
Property or upon any or all of the Mortgaged Property; and

N. All monies relating to the Mortgaged Pro held in any cash collateral or
operating account maintained with Mortgagee or any Affiliate of Mortgagee now or at any
time hereafier, all monies held in any capital expenditure escrows or other operational
escrows or reserve funds and any other escrows, reserves or letters of credit benefiting or
relating to the Mortgaged Property;
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O. All right, title and interest of Mortgagor arising from the operation of the Mortgaged
Property in and to all payments for goods or property sold or leased or for services
ered, whether of not yet earned by performance, and not evidenced by an instrument or
chattel paper including, without limiting the generality of the foregoing, all accounts,
accounts receivable, contract rights, book debts, and notes arising from the operation of the
Mortgaged Property and Mortgaged Property-related services on the Mortgaged Property
or ansing from the sale, lease or exchange of goods or other property and/or the
performance of services; and

P. The fee title to any of the Mortgaged Property that may be obtained by Mortgagee in
the future, to the extent any of the Mortfgaged Property is currently held by way of
leasehold, easement or other form of non-fee ownership or right of occupancy; it is the
intent of the partics that the lien of this Mortgage shall not be merged into fee fitle
ownership but shall rather remain as a lien on all such property.

TO HAVE AND TO HOLD the Mortgaged Property and all parts thereof unto
Mortgagee, its successors and assigns, to their own proper use, benefit and advantage forever,
subject, however, to the terms, covenants and conditions herein contained.

WITHOUT LIMITATION OF THE FOREGOING, Mortgagor hereby further grants
unto Mortgagee, pursuant to the provisions of the UCC, a security interest in all of the
Mortgaged Property, which property includes, without limitation, goods which are or are to
become fixtures, the Leases, the Water Rights and the Rents.

THIS MORTGAGE IS GIVEN TO SECURE payment of the principal and interest
evidenced by the Loan Documents, each of which shall be equally secured by this Mortgage
without priority or preference to one over another, and performance of each and every of the
covenants, conditions and agreements of Mortga%or contained in this Mortgage or in any of
the other Loan Documents (all of which obligations are included mn the “Secured
Obligations™).

PROVIDED, HOWEVER, THE FOREGOING PRESENTS are made upon the condition
that if Mortgagor (i) shall pay or cause 1o be paid to Mortgagee all of the Secured Obligations,
(ii) shall pay or cause to be paid all amounts to be paid by Mortgagor under this Mortgage,
and (iii) shall kecp, perform and observe (or cause to be kept, performed and observed) each
and every one of the covenants and promises in this Mortgage or in any of the other Loan
Documents expressed to be kept, performed and observed by and on the part of Mortgagor,
then this Mortgage shall cease, terminate and be void; however, if such conditions are not all
satisfied, this Mortgage shall otherwise remain in full force and effect.

Foﬁog;\{rgAGOR FURTHER COVENANTS AND AGREES WITH MORTGAGEE AS

1. MORTGAGOR'S COVENANTS, REPRESENTATIONS AND WARRANTIES.

1.1 Warranty of Title. AT the time of the recordation of this Mortgage, Mortgagor
is well seized of an indefeasible estate in fee simple in the portion of the Mortgaged
Property which constitutes real property and owns good title to the portion of the
Mortgaged Property which constitutes personal property, and Mortgagor has good right,
full power and lawful authority to convey, mortgage and grant a security interest therein
and to assign the Rents. Said title of Mortgagor in the Mortgaged Property constituting
real property is free and clear of all liens, charges, easements, covenants, conditions,
restrictions and encumbrances whatsoever, other than any and all liens, charges,
easements, covenants, conditions, restrictions and encumbrances whatsoever listed as

4



08/12/2008 11:34 FAX 208 847 1314 FIRST IDAHO TITLE @ o07/038

202136

exceptions to title in the title insurance policy being issued to Mortgagee in connection
with this Mortgage (specifically including, but not limited to all mortgages affecting
Parcel 1 recorcid prior to the recording of this Moﬁg:gle) and other than the lien in
favor of Mortgagee imposed by this Mortgage (all of which such permitted liens and
other exceptions to tille are herein referred to as the “Permitted Real Property
Exceptions™). Said title of Morgingor in the Mortgaged Property constituting personal
property is free and clear of liens, charges, easements, covenants, conditions,
restrictions and encumbrances whatsoever, other than any and all liens, cherges,
easements, covenants, conditions, restrictions and encumbrances whatsoever permitted
in accordance with the Secunty Atgreement exccuted by Mortgage and Mortgagor as
part of the Loan Documents and other than the lien in favor of Mortgagee imposed by
the Loan Documents ﬁinc]uding said Security Agreement) and this Mortgage (all of
which such itted liens and other exceptions to title are herein referred to as the
“Permitted Personal Prolg_%rty Exceptions™). Mortgagor shall and will forever defend
the title to the Mortgaged Property against the claims of all persons whomsoever.

1.2 Taxes. Mortgagor shall pay, or cause to be paid, all installments of taxes,
assessments and other similar charges which are assessed, levied, confirmed, imposed,
or which become a lien upon or against the Mortgaged Property or which become

ayable with respect thereto or with respect to the occupancy, use or possession of the
gdongaged Property, within thirty (30) days after the same become due, and shall
promptly dcliver to Mortgagee receipt therefor. In the event Mortgagor desires to
conrest the validity of any such taxes or assessments, Mortgagor shall (i) prior to the due
date thereof, notify Mortgagee in writing that Mortgagor intends to so contest the same,
(ii) if requested by Mortgagee, pay the entire amounts of such taxes or assessments
when due or, if a contest is permitted by law without such payment on or before the due
date thereof, deposit with Mortgagee security in form and content and amounts
satisfactory to ]\Eortgagee for the payment of 125% of such tax or assessment, or
provide to Mortgagee such other indemnity or assurance of timely payment as may be
acceptable to Mortgagee, and (iii) if requested by Mortgagee, deposit additional securi
or indemnity, from time to tims, so that, at all times, adequate security or indemnity wi
be available for the payment of the full amount of the taxes or assessments together with
all interest, penalties, costs and charges accrued or accumulated thereon. If the
foregoing deposits are made and Mortgagor continues, in good faith, to contest the
validity of such taxes or assessments by appropriatc legal proceedings which shall
opcrate to prevent the collection thereof and the sale of the Mortgaged Property to
satisfy the same, Mortgagor shall be under no obligation to pay such tax or assessment
until such time as the same has been decreed, by court order, to be a valid lien on the
Mortgaged Property. Mortgagee shall have full power and authority to reduce any such
security or indemnity to cash and apply the amount so received to the payment of any
unpaid tax or assessment to prevent the sale or forfeiture of the Mortgaged Propesty,
without any liability on Mortgagee's part for any failure to apply the security or
indemnity so deposited, unless Mortgagor requests, in writing, the application thereof to
the payment of the particular tax or assessment for which such deposit was made. Any
surplus deposit retained by Mortgagee, after the payment of the tax or assessment for
which the same was made, shall be repaid to Mortgagor, unless an Event of Default (as
hereinafter defined) exists, or an event has occurred or condition exists which, with the
giving of notice or the passaieaﬁf time, or both, could give rise to an Event of Default,
in which event such surplus be applied by Mortgagee to the Secured Obligations in
such order and manner as Mortgagee may determine.

1.3 Mortgage Taxes. In the event of the passage of any federal, state or local
governmental law, order, rule or regulation subsequent to the date hereof which changes
or modifies in any manner the laws now in force governing the taxation of mortgages or
debts secured by mortgages or the manner of collecting taxes so as to materially and
adversely affect Mortgagee, all sums secured by this Mortgage and all interest accrued
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thercon shall become due forthwith at the og:ion of Mortgages and be payable 60 days
after notice to Mortgagor. Notwithstanding the foregoing, instead of gaymg all the sums
secured by this Mortgage and all interest accrued thereon as provided above, Mortgagor
shall have the right to pay to Mortgagee an amount which will place Mortgagee in
exactly the same position Mortgagee would have been in had the events outlined above
not occurred, provided, however, if such payment may, in Mortgagee's judgment, be
considered unlawful by a court of com&etent jurisdiction, then such payment may not be
made and all sums secured by this Mortgage and all interest accrued thereon shall
become due forthwith at the option of Mortgagee and payable 60 days after notice to
Mortgagor as aforesaid.

1.4 Utilities, Mortgagor shall pay or cause to be paid when due any and al] charges
for utilities, whether public or private, with respect to the Mortgaged Property and all
license fees, rents or other charges for the use of any appurtenance to the Mortgaged

Property.

1.5 Liens. The Mortgaged Property shall be kept free and clear of all liens and
encumbrances (unless the same are bonded or insured over in a manner satisfactory to
Mortgagee) of every nature or description, including, without limitation, liens and
encumbrances arising from past due taxes or assessments and from charges for labor,
materials, supplies or services, other than the Permitted Real Property Exceptions, the
Permirted Personal Property Exceptions and other liens expressly permitted by
Mortgagee from time to time.

1.6 Subrogation. Mortgagee shall be subrogated to the claims and liens of ail parties
whose claims or liens are discharged or paid with the proceeds of any indebtedness
secured hereby.

1.7 mmﬁ Mortgagor shall, at its expense, maintain insurance policies in
accordance with the terms and conditions of the Loan Documents.

1.8 gasualﬁ. Mortgagor shall give immediate notice to Mortgagee of any damage to
or loss of the Mortgaged Property or any portion thereof in excess of $100,000. In case
of such damage or loss which is covered by any of the insurance policies maintained by
Mortgagor, Mortgagee is hereby authorized, after giving three Business Days' written
notice to Mortgagor, to adjust, collect and compromse all claims thereunder during the
continuance of an Event of Default hereunder; and in such case, Mortgagor shall sign
irnmediately upon demand by Mortgagee, or, in the event Mortgagor fails to do so,
Mortgagee may sign or endorse on Mortgagor's behalf, all necessary proofs of loss,
receipts, releases and other papers required by the insurance companies to be signed by
Mortgagor. Mortgagor hereby irrevocably appoints Mortgagee as its attorney-in-fact for
the purposes set tsorth in the preceding sentence. In all other cases, Mortgagor shall have
the right to adjust and compromise such insurance claims and any proceeds shall be
payable to Mortgagee and Mortgagor jointly. Mortgagee may deduct from such
insurance proceeds any reasonable expenses incurred by Mon%agce in the settlement
and collection thereof, including, without limitation, attomeys' fees and expenses. The
remaining proceeds are referred to in this instrument as the “Net Insurance Proceeds.”

1.9 mdﬁilﬁx_m Ifthe Mor:lg-aged Property, other than a part the loss of which, in
Mortgagee's sole discretion, would not adversely affect the operation of the Mortgaged

Property, shall be damaged or taken through condemnation (which term, when used
herein, shall include any damage or taking by any governmental authority and any
transfer by private sale in lieu thereof), either temporarily, if in Mortgagee's judgment
such taking causes a material, adverse impact on (i) the Mortgaged Property and (ji)
Mortgagor's ability to pay or perform the Secured Obligations in accordance with the
Loan Documents, or permanently, all of the Secured Obligations and obligations under
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the Loan Documents shall, at the option of Mortgages, become immediately due and
payable. Mortgagee shall be entitled to all compensation, awards and other payments or
relief therefor and all such compensation, awards, damages, claims, rights, actions and
proceedings, and the right thereto, are hereby assigned by Mortgagor to Mortgagee and
shall be paid to Mortgagee. Mortgagor agrees to execute such further assignments of, or
payment directions relating to, any compensations, awards, damages, claims, rights,
actions and proceedings as Mortgagee may require. Mortgagee may deduct from such
compensation, awards and other paymenis any reasonable expenses incurred by
Mortgagee in the collection and sertlement thereof, including, without limitation,
attorneys' fees and expenses. The remaining amount is referred to in this instrument as
the “Net Award Proceeds”. Mortgagee is hereby authorized, at its option and after
three Business Days' written notice to Mortgagor, to commence, appear in and
prosecute, in its own name or in the name of Mortgagor, any action or proceeding
relating to any condemnation, and to settle or compromise any claim in connection
therewith during the continuance of an Event of Default hereunder; in all other cases,
Mortgagor shall have the right to prosecute, settle or compromise any such claim and
any proceeds therefrom shall be payable to Morigagor and Mortgagee jointly.
Mortgagee shall not be liable 1o Mortgagor for any failure 1o collect any amount in
connection with any such proceeding regardless of the cause of such failure.

1.10 Restoration. If the Mortgaged Property shal) be damaged or destroyed by fire
or other casualty or shall be dangxaged or taken through the exercise of the power of
eminent domain or other cause, Mortgagor shall promptly and with all due diligence
restore and repair the Morigaged Property whether or not the Net Insurance Proceeds or
the Net Award Proceeds (in either event, the “Proceeds™) are available or sufficient to
pay the cost of such restoration or repair, which restoration and repair shall be
commenced within 45 days of the damage or destruction and completed within 180 days
thereof, Mortgagee may require that all plans and specifications for such restoration or
repair be submitted to and approved by Mortgagee in writing prior to commencement of
the work. Mortgagee may require evidence of the esti.ma.tej cost of completion of such
restoration or repair satisfactory to Mortgagee and, thereafter, such architect's
certificates, waivers of lien, contractors’ sworn statements, title insurance endorsements,
plats of survey and other evidence of cost, payment and performance relating to such
restoration or repair work which is satisfactory 10 Mortgagee.

1.11 Application of Insurance Proceeds. At Mortgagee's election, to be exercised
by writtcn notice to Mortgagor wi irty (30) days following Mortgagee's
unrestricted receipt in cash or the equivalent thereof of the Proceeds, the entire amount
of the Proceeds shall be either (i) applied to the amounts outstanding with respect to the
Loan Documents and in such order and manner as Mortgagee may elect, or (ii) made
available to Mortgagor on the terms and conditions set forth in this Section to finance
the cost of restoration or repair, with any excess to be applied to the Secured
Obligations and amounts outstanding under the Loan Documents in an order determined
by Mortgagee in its sole and absolute discretion. Mortgagee may commingle any such
funds held by it with its other general funds. Mortgagee shall not be obligated to pay
interest in respect of any such funds held by it. Without limitation of any of the
foregoing, Mortgagee shall have the right at all times to apply such funds to the cure of
any Event of Default or the performance of any obligations of Mortgagor hereunder or
under any of the other Loan Documents. The provisions of this gectiou 1,12 shall
govern any conflicting provision in Section 1.9.

1.12 Governmental Authority Payments, Mortgagor agrees with respect to the
collateral described in Granting Clauses L and M of this instrument (the
“Governmental Authority Payments™) as follows: (i) that Mortgagor shell, at
Mortgagor's sole expense, promptly take all actions necessary to obtain all proceeds to
which Mortgagor 1s entitled in connection with the Governmental Authority Payments,
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including, without limitation, the filing of applications or claims and the prosecution of
appeals or litigation, if reasonably necessary and cost effective, (ii) that, m the event of
an Event of Default by Mortgagor under this Mortgage, Mortgagor shall direct the payor
with regard to any of the Governmental Authority Payments to remit same directly to
Mortgagee when due, (iii) that Mortgegor shall forward promptly t Mortgagee all
notices and correspondence relating in any manner to any of the Governmental
Authority Payments and any lparooeeds received by Mortgagor in connection with any of
the Governmental Authority Payments, (iv) that, during the continuance of an Event of
Default under this instrument, the proceeds of any of the Governmental Authority
Payments received by Mortgagee shall, after three (3) Business Days' written notice t0
Mortgagor, be applied toward the repayment of the Secured Obligations in a manner
determined by Mortgagee in its sole discretion or, at the request of Mortgagor and with
the consent of Mortgagee, said proceeds shall be deposited in a secured deposit account
maintained with Mortgagee or an Affiliate of Mortgagee, as designated by Mortgagee
and, after 3 Business Days' written notice to Mortgagor, applied from time to time
toward the payment of any expenses relating to the Mortgaged Property, in a manner
determined by Mortgagee in its sole discretion, and (v) that, in the event of an Event of
Default by M)r;rtgagor under this Mortgage, Mortgagee shall be and hereb{; is appointed
as Mortgagor's agent with respect to any of the Governmental Authority Payments and
in that capacity Mortgagee shall have the right, after three (3) Business Days' written
notice to Mortgagor, to take all such actions that Mortgagee deems necessary and
expedient in order to obtain all proceeds to which Mortgagor is entitled with respect to
any of the Governmental Authornity Payments.

113 g_m_g%%lr_e_th'_q_p% Mortgagor shall preserve and maintain or cause
to be preserved and maintained the Mortgaged Property in t%OOd condition and r?air,
shall not commit or suffer any waste thercof, and shall keep the same in a clean, orderl
and attractive condition. Mortgagor shall not do or suffer to be done anything whic
will increase the risk of fire or of any other hazard to the Mortgaged Property or any
part thereof. Except as contemplated by the Loan Documents, no buildings, structures,
improvements, fixturcs, personal property or other part of the Mortgaged Property shall
be removed, added 10, demolished or altered structurally to any extent or altered non-
structurally in any material respect without the prior written consent of Mortgagee.
Mortgagor shall promptly comply, and cause the Mortgaged Property and the occupants
or users thereof 1o comply, with all present and future laws, ordinances, orders, rules
and regulations and other requirements of any governmental authority affecting the
Mortgaged Property or the use or occupancy thereof. Mortgagee and its representatives
are hereby authorized to enter upon and inspect the Mortgaged Property at any time
during norma) business howrs during the term of this Mortgage.

1.14 Lﬂ;ﬁﬁ and Other Agreements A!‘_[?g'gg the Mortgaged Property.
Mortgagor y and punctually perform all terms, covenants, conditions and
agreements binding upon Mortgagor ot the Mortgaged Property under any lease or any
other agreement or instrument of any nature whatsoever which involves or affects the
Mortgaged Property or any part thereof and which is binding on Mortgagor. Mortgagor
represents and warrants that Mortgagor has heretofore furnished Mortgagee with true
and complete copies of all such leases, agreements and instruments existing on the date
of this Mortgage. Mortgagor agrees to furnish Mortgagee with executed copies of all
leases hereafter entered into with respect to all or any part of the Mortgaged Property.
Mortgagor shall not, without the express written consent of Mortgagee, enter into any
new lease or modify, surrender, terminate, extend or renew, either orally or in writing,
any lease now existing or hereafter created upon the Mortgaged Property nor 1
Mortgagor permit an assignment or sublease thereof without the express written consent
of Mortgagee. If Mortgagee so requests, Mortgagor shall cause the tenant under each or
any of such leases to enter into subordination and attornment agreements with
Morntgagee which are satisfactory to Mortgagee. Mortgagor shall not accept payment of
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advance rents or security deposits equal, in the aggregate, to more than one month's rent
without the express written consent of Morigagee. Mortgagor shall keep any security
deposits made by any tenant in an account with Mortgagee. Mortgagot may not
withdraw any such security deposit from such account without providing Mortgagee
with rcasona{le assurance (hat such withdrawal is being paid directly to the applicable
tenant. In order to further secure payment of the § Obligations, Mortgagor hereby
assigns, transfers and sets over to Mortgagee all of Mortgagor's right, title and interest
in, to and under all of the leases now or hereafter affecting the Mortgaged Property and
in and to all of the rents, issues, profits, revenues, awards and other benefits now of
hereafter arising from the Mortgaged Propcrg. Unless and until an Event of Default
occurs, Mortgagor shall be entitled to collect the rents, issues, profits, revenues, awards
and other benefits of the Mortgaged Property (except as otherwise provided in this
Mortgage) as and when they become due and payable, Mortgagee be liable to
account only for rents, issues, profits, revenues, awards and other benefits of the
Mcmgaged Property actually received by Mortgagee pursuant to any provision of this
ortgage.

1,15 Impairment of Sceurity. Witbout limitation of any other provision hereof,
Mortgagor sball not assign, in whole or in part, the rents, issues, profits, revenues,
awargs and other benefits from the Mortgaged Property without the prior written
consent of Mortgagee; any such assignment made without Mortgages's prior written
consent shall be null and void and of no force and effect and the making thereof shall
constitute an Event of Default under this Mortgage. Without limitation of the foregoing,
Mortgagor shall not in any othér manner impair the security of this Mortgage for the
payment of any Secured Obligations.

1.16 Prohibition of Further Encumbrance, Mortgagor shall not, without the prior
written consent of Mortgagee (which shall not be withheld unreasonably), further
mortgage, hypothecate, pledge or otherwise encumber, whether by operation of law or
otherwise, any interest in the Mortgaged Property other than in favor of Mortgagee or an
Affiliate (as such term is hereinafter defined). Any such encumbrance made without
Mortgagee's prior written consent shall be null and void and of no force or effect, and
any mere attemnpt to create or cause an encumbrance in default of the terms hereof shall
constitute an Event of Default under this Mortgage.

1.17 gmm[r_oﬂm Mortgagor shall not, without the prior written consent
of Morigagee, sell, assign or otherwise transfer, whether directly or indirectly, by
operation of law or otherwise, all or any portion of any interest in the Mortgaged
Property, except replacements of personal property in the ordinary course of business.
Notwithstanding the foregoing provisions of this Section 1.17, however, Mortgagor, at
any time and from time to time, and after gg}ring fifteen (15) days notice to Mongggee,
may transfer all or any portion of the Mortgaged Property to any “Affiliate” or
«» ffiliates” such terms are hereinafter defined). The terms “Affiliate” and “Affiliates”
as used in this Mongage shall mean any and all business entities in which Mortgagor
(and/or any members or other owners of Mortgagor), in the aggregate, own, directly or
indirectly, fifty percent (50%) or more of the equity ownership and/or voting power and
all subsidiaries of any such busipess entities. The terms “subsidiaries” as used in this
Agreement shall mean any and all business entities in which Mortgagor and/or any of its
Affiliates, in the aggregate, own, directly or indirectly, fifty percent (50%) or more of
the equity ownership and/or voting power.

1.18 Further Assurances; After Acquir erty. At any time and from time to
time, upon request from Mortgagee, Mortgagor shall make, execute and deliver, or
cause to be made, executed and delivered, to Mortgagee and, where appropriate, to
cause to be tecorded or filed, or both, and from time to time thereafter to be re-recorded
or refiled, or both, at such time and in such offices and places as shall be deemed

9
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desirable by Mortgagee, any and all such other and further morigages, security
agreements, financing statements, continuation statements, instruments of further
assurances, certificates and other documents as may, in the opinion of Mortgagee, be
pecessary or desirable in order to effectuate, complete or perfect, or to continue and

reserve (i) the obligations of Mortgagor under this Mortgage and the other Loan
%ocuments, and (ii) e lien and secm'it{{imerest of this Mortgage as a first and prior
lien and security interest upon all of the ortgaged Property, whether now or hereafter
acquired by Mortgagor. Upon any failure by Mortgagor to so make, execute and deliver
each of such documents after written demand, Mortgagee may make, execute, record,
file, re-record and refile, as appropriate, any and all such mortgages, securty
agreements, financing statements, continuation statements, instruments, certificates and
documents for and in the name of Mortgagor, and Mortgagor hereby imrevocably
appoints Mortgagee as its agent and attomey-in-fact in connection therewith. The lien
and security interest hereof will antomatically attach, without further act, to ail after-
acquired property owned by Mortgagor attached to or used in connection with the
operation of &e Mortgaged Property.

1.19 Environmental Matters, Mortgajor represents, warrants and covenants that
Mortgagor has not used Hazardous Materials (defined below), on, from, or affecting the
Mortgaged Property in any manner which violates federal, state, or local laws,
ordinances, rules, regulations or policies govemin the use, storage, treatment,
transportation, manufacture, refinement, handling, production or disposal of Hazardous
Matersals, and no prior owner of the Mortgaged Property or any tenant, subtenant, prior
tenant or prior subtenant has used Hazardous Materials, on, from, or a.ff‘cctin? the
Mortgaged Property, in any manner which violates federal, state or local laws
ordinances, rules, regulations, or policies goveming the use, storage, treatment,
transportation, manufacture, refinement, handling, production or disposal of Hazardous
Materials. Mortgagor shall keep or cause the Mortgaged Property to be kept fiee of
Hazardous Materials. Without limiting the foregoing, Mortgagor shall not cause or
permit the M:n:;?a.gcd Property to be used to generste, manufacture, refine, transport,
treat, store, handle, dispose, transfer, produce or process Hazardous Materials, except in
compliance with all applicable federal, state and local laws and regulations, nor shall
Mortgagor cause or permit, as a result of any intentional or unintentional act or
omission on the part of Mortgagor or any tenant or subtenant, a release of Hazardous
Materials onto the Mortgaged Property or onto any other property. Mortgagor shall
compalf with and epsure compliance by all tepants and subtenants with all applicable
federal, state and local laws, ordinances, rules and regulations, whenever and by
whomever triggered, and shall obtain and comply with any and all approvals,
registrations or permits required thereunder. Mortgagor shall (i) conduct and complete
all ipvestigations, studies, sampling, and testing anag all remedial, removal, and other
actions necessary to clean up and remove all Hazardous Materiels, on, from, or affectin

the Mortgaged Property (a) in accordance with all ap licable federal state, and loca%
laws, ordinances, rules, regulations, and policies, ) to the satisfaction of the
Mortgagee, and (c) in accordance with the orders and directions of all federal, state and
local governmental authorities, and (ii) defend, indemnify, and hold harmless the
Mortgagee and its employees, agents, officers, and directors, from and against any
claims, demands, penalties, fines, liabilities, settlements, damages, costs, or expenses of
whatever kind or nature, known or unknown, contingent or otherwise, arising out of, or
in any way related to (a) the presence, disposal, release, or threatened release of any
Hazardous Materials which are on, from, or affecting the soil, water, vegetation,
building, personal fropert , persons, animals, or otherwise; (b) any personal injury
(including wronﬁfu thg or property damage (real or personal) ansing out of or
related to such Hazardous Materials; (c) any lawsuit broug%: or threatened, settlement
reached, or government order relating to such Hazardous Materials; and/or (d) any
viclaion of laws, orders, regulations, requirements, or demand of governmental
authorities, or any policies or requirements of the Mortgagee, which are based upon or

10
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in any way related to such Hazardous Materials, including, without limitation, attoreys
and consultant fees, investigation and laboratory fees, coutt costs, and litigation
expenses. In the cvent this Mort(fage is foreclosed, or Mortgagor tenders a deed in lieu
of foreclosure, Mortgagor shall deliver the Mortgaged Property to the Mortgages free of
any and all Hazardous Materials so that the condition of the Mortgaged Property shall
conform with all applicable federal, state and local laws, ordinances, rules or regulations
affecting the Mortgaged Property. For purposes of this Paragraph, “Hazardous
Materials” includes, without limitation, any flammable explosives, radioactive
materials, hazardous materials, hazardous wastes, hazardous or toxic substances, or
related materials defined in the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. Scctions 9601, et
seq.), the Hazardous Materials Transportation Act, as amended (42 U.S.C. Sections
1801, et seq.), the Resource Conservation and Recovery Act of 1976, as amended (42
US.C. Sections 2901, et seq), and in the regulations adopted and publications
promulgated pursuant thercto, or any other federal, state or loca) environmental laws,
ordinances, rules, or regulations. The provisions of this Section shall be in addition to
any and all obligations and liabilities Mortgagor may have to Mortgagee at common
law, and shall survive the trausactions contemplated herein. Mortgagee in its sole
discretion, in the event of any Event of Default under this Mortgage, may inspect the
Mortgaged Property or retain others to inspect the Mortgaged Property and conduct
whatever tests Mortgagee deems necessary to insure Mortgagor is in compliance with
the warranties, covenants and representations contained in this Section, In the event
Mortgagee ascertains, with or without an inspection of the Mort ed Property, that
there are any violations of any warranties or covenants contained ifglatﬁis Section or that
any of Mortgagor's representations contained herein are inaccurate, then Mortgagee may
foreclose this Mortgage, although Mortgagee shall be under no obligation to do so, or
Mortgagee may pursue any other remedies provided under the Loan Documents which
Mortgagee is entitled to pursue as a result of a violation of the warranties and covenants
of this Section or as a result of any inaccurare or false representations contained in this
Section.

1.20 Successor Water Rights/Additiopal Water Rights. If Mortgagor or
Mortgagee determine from time to tme that any Successor Water Rights and/or
Additional Water Rights exist and/or if any Successor Water Rights and/or Additional
Water Rights come into existence from time to time, then Mortgagor shall execute such
amendment to this Mortgage and such other documents as Mortgagee shall determine
necessary to subject such Successor Water Rights and/or Additional Water Rights to the
lien of this Mortgage and/or to confirm that such Successor Water Rights and/or
Additional Water Rights are subject to the lien of this Mortgage.

2. MORTGAGOR'S DEFAULT.

2.1 Mortgagor's Defaults and Mortgagee's Remedies,

2.1.1 Events of Default Each of the following shall constitute an “Event of
Default.” under this Mortgage:

.2.1.1.1 Mortgagor fails to pay, when due, any interest or installment of
principal on the Note; or

2,1,1.2 Mortgagor fails to pay, when due, any amount payable under this
Mortgage other than principal or interest, and such failure continues for a period
of five Business Days after notice thereof from Mortgagee to Mortgagor; or

11
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2.1.1,3 Mortgagor fails to keep or perform any of the agreements,
undertakings, obligations, covenants or conditions under this Mortgage not
expressly referred to in another clause of this Section and (i) such failure
continues for a period of ten (10) days after notice thereof from Mortgagee to
Mortgagor, or (ii) if such failure cannot, because of its nature, be cured within said
30-day period, then, if Mortgagor commences curing such failure within said 10-
day period and diligently continues such cure; or

2.1.1.4 Any representation, warranty or certification made in this Mortgage by
Mortgagor or otherwise made by Mortgagor in writing in connéction with or as
contemplated by this Mortgage ot any of the other Loan Documents proves to be
false or materially misleading and is not promptly cured after written notice from
Mortgagee; or

2.1.1.5 Except as pexmittedg?r Mortgagor, the recording of a material claim of
lien against any portion of the Mortgaged Property that, if valid or allowed, would
constitute a lien against the Mortgaged Prop:ﬂr having a priority senior to the
riority of the lien imposed by this Mortgage the continuance of such claim of
ien for twenty (20) days without discharge, satisfaction or provision for payment
being made by Mortgagor in a manner satisfactory to Mortgagee, provided that
the foregoing shall not be deemed to be an Event of Default to the extent
Mortgagor is diligently contesting any such lien or claim of lien in good faith and
Mortgagor has deposited security with Mortgagee which is acceptable to
Mortgagee in Mortgagee's sole and absolute discretion; or the sequestration or
attachment of, or any levy or execution of the Mortgaged Property, which
sequestration, attachment, levy or execution is not released, expunged or
dismissed prior to the earlier of thirty (30) days or the sale of the assets affected
thereby, provided that the foregoing shall not be deemed 10 be an Event of Default
to the extent Mortgagor is diligently contesting any such sequestration,
attachment, levy or execution in good faith and Mortgagor has deposited security
;}iﬂl Mortgagee acceptable to Mortgagee in Mortgagee's sole and absolute
scretion; or

2.1.1.6 The filing of a petition by Mortgagor for relief under the Bankruptcy
Reform Act of 1978 (11 U.S.C. §101-1330), as hereinafter amended or recodified
(the “Bankruptcy Code™), or under any other present or future state or federsl
law regarding bankrupicy, reorganization or other debtor relief law; the filing of
any pleading or an answer by Mortgagor in any involuntary proceeding under the
Benllzruptc Code or other debtor relief law which admits the jurisdiction of the
court or the petition's material allegations regarding Mortgager's insolvency; a
general assignment by Mortgagor for the benefit of creditors; or Mortgagor
applying for, or the appointment of, a receiver, trustee, custodian or liquidator of
Mortgagor or any property of Mortgagor; or

2.1.1.7 The failure of Mortgagor to effect & full dismissal of any involuntary
petition under the Bankruptcy Code or any other debtor relief law that is filed
against Mortgagor or in any way restrains or limits Mortgagor or Mortgagee
regarding the Loan, or the Mortgaged Property, prior to the earlier of the entry of
any court order granting relief sought in such involuntary petition, or sixty (60)
days afler the date of filing of such involuntary petition; or

2,1.1.8 The failure at any time of the Mortgage to be a valid lien upon the
Mortgaged Property subject only 10 the Permitted Real Property Exceptions and
Permitted Personal Property Exceptions other than as a resuit of any release or
reconveyance of the Mortgage with respect to the Mortgaged Property as may be
agreed between Mortgagor and Mortgagee; or

12
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2.1.1.9 Other than the replacement of fumniture, fixtures or equipment and other
than as permitted in this Mortgage and/or the Loan Documents, the Mortgaged
Property is sold, conveyed, transferred, assigned, disgc;sed of (other than by
transfer to an Affiliate or Affiliates), or is further encumbered (other_than in favor
of Mortgagee or an Affiliate), or an agreement for any of the foregoing is entered
into (other than with Mortgagee or an Affiliate), without the prior written consent
of Mortgagee; or

2.1.1.10 Otber than as permitted in this Mortgage and/or the Loan Documents,
Mortgagor enters into any secondary or additional financing agreements or
arrangements of any kind whatsoever (other than Permitted Liens) secured, in
whole or in part, by all or any part of or interest in the Mortgaged Property; ox

2.1.1.11 Any order or decree is entered by any court of competent jurisdiction
directly or indirectly emjoining or prohibiting Mortgagee or Morgagor from
rforming any of their obligations under this Mortgage or any of the Loan
ocuments, and such. order or decree is not vacated, and the proceedings out of
which such order or decree arose are not dismissed, within thirty (30) days after
the granting of such decree or order.

2.1.1.12 Notwithstanding anything to the contrary contained herein and except
as otherwise permitted in this Mortgage and/or the Loan Documents, in the event
thc Mortgagor shall either hypothecate, pledge or encumber the Mortgaged
Property, or any part thereof, or any interest therein (except in favor of Mortgagee
or an Affiliate), without the express written permission of Beneficiary first had
and obtained or be divested of title in any manner (other than by transfer to an
Affiliate or Affiliates), whether voluntarily or involuntarily, or in the event of the
wansfer of 51% or more of the voting stock/,&grmership interests, or membership
interests of Mortgagor (other than to an liate or Affiliates), either in one
transaction or in the aggregate in immediate transactions, then all obligations
secured by this Mortgage, irrespective of the maturity date, at the option of
Mortgagee and without demand or notice, shall immediately become due and

payable,

2.12 Mort 's Remedies. Upon the happening of any Event of Default,
Mortgagee shall have the right, if such Event otef)efault shall then be continuing, in
addition to all the remedies conferred upon Morigagee by law or e%lliry (including
remedies in force at time of execution or time of enforcement of this instrument,
whether deemed procedural or substantive in nature) or the terms of any Loan
Document, to do any or all of the foliowing, concurrently or successively, without

notice to Mortgagor:

2.1.2.1 Declare any and all amounts due under the Loan Documents to be, and
they shall thereupon become, ivumediately due and payable without presentment,
demand, protest or notice of any kind, all of which are hereby expressly waived,
anything contained herein or in the Loan Documents to the contrary
notwithstanding; or

2.1.2.2 Tenminate Mortgagee's obligations under the Loan Documents to
extend credit of any kind or to meke any disbursemcnt, whereupon the
commitment and obligation of Mortgagee to extend credit or to make
disbursements shall terminate; or

13
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2,1.2.3 Foreclosc upon the Morigaged Property pursuant to the laws of the
State of Tdaho and the procedures of the county in which the Mortgaged Property
is located; or

2.1.2.4 Enter upon and take possession of the Mortgaged Property and do
anything necessary or desirable 10 complete consguction of the improvements
contemplated by the Loan Documents, to fulfill the obligarions of Mortgagor
under the Loan Documents and to sell, manage, maintain, repair and protect the
Mortgaged Property, and, without reslrictingb the generality of the foregoing and
for the purposes aforesaid, Mortgagor hereby authorizes Mortgagee (1) to pay,
settle or compromise all existing bills and claims which may be liens or security
interests, or to avoid such bills and claims becoming liens or security interests
against the Mortgaged Property or as may be necessary or desirable for the
clearance of title or otherwise, (ii) to use any funds including without limitation
any loan balance which might not have been disbursed and customer deposits, for
the purpose of completing improvernents on the Mortgaged Property, (iii) to make
such changes to the plans and specifications for said improvements as Mortgagee
may deem desirable to complete same, (iv) to execute all applications and
certifications which may be required to camry out the intent and purposes hereof,
(v) to employ such contractors, subcontractors, architects and others as Mortgagee
may deem appropriate for the pwpose of completing said improvements, (vi) to
make necessary and proper maintenance, repairs, rencwals, replacements,
additions, betterments and improvements to and on the Mortgaged Property and
purchase or otherwise acquire additional fixtures, personalty or other property,
(vii) to insure or keep the Mortgaged Property insured, (viii} to manage and
operate the Mortgaged Property and exercise all the rights and powers of
Mortgagor to the same extent as Mortgagor could in the name of Mortgagor or
otherwise with respect to the same, (ix) to do any and every act which Mortgagor
might do, including without limitation to enter into leases of any portion of the
Mortgaged Property and to emter into contracts for the sale of, and to sell and
convey title to, the Mortgaged Propergr and Mortgagor agrees to execute and
deliver such contracts, deeds, leases and other instrument as may be required by
Mortgagee or Mortgagee's title company to carry out the intenr of this Section, (x)
to prosecute or defend any and all actions or proceedings involving the Mortgaged
Property or any fixtures, equipment or other installations thereom, and (xi) to
exclude Mortgagor and the representatives of Mortgagor from the Mortgaged
Property and Mortgagee shall have joint access with Mortgagor to the books and
accounts of Mortgagor; furthermore, in connection with an exercise by Mortgagee
of the foregoing remedy: '

(i) Mortgagee and its representatives shall be entitled to the entry,
possession and use contemplated herein upon demand and without the consent
of any party and without any legal process or other comdition precedent
whatsoever; however, if Mortgagor shall for any reason fail to surrender or
deliver the Mortgaged Property afier such demand by Mortgagee, Mortgagee
may obtain a judgment or decree couferdng on Mortgagee the right to
immediate possession or requiring the delivery of immediate possession of the
Mortgaged Property to Mortgagee, and Mortgagor hereby specifically consents
to the entry of such judgment or decree;

(ii) Mortgagor acknowledges that any denial of such entry, possession and
use by Mortgagee will cause irreparable injury and damage to Mortgagee and
agrees that Mortgagee may forthwith suc for any remedy ito enforce the
immediate enjoyment of such right, and Mortgagor hereby waives the posting
of any bond as a condition for granting such remedy; and

14
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(iif) Mortgager shall pay to Mortgagee, upon demand, all expenses
(including, without limijtation, attorneys' fees and ctlelxt):»enses) of obtaining such
judgment or decree or of otherwise seeking to enforce its rights under this
Mortgage or any of the other Loan Documents; and all such expenses shall,
until paid, be secured by the Loan Documents and shall bear interest at the
Default Rate; or

2.1.2.5 Offset and apply any indebtedness now or hereafter owing from
Morigagee to Mortgagor (including, without limitation, any amounts on deposit in
any demand, time, savings, passbook, certificate of deposit or like account
maintained by Mortgzgor with Mortgagee or any affiliate of Mortgagee) against
any and all amounts due from Mortgagor to Mortgagee hereunder or under the
other Loan Documents; or

2.1.2.6 Collect and receive all the rents, issues, profits and revenues of the
Mortgaged Property, including those past due as well as those accring thereafter,
after deducting therefrom (i) all expenses of taking, holding, managing and
operating the Mortgaged Property (including, without limitation, compensation
for the services of all persons employed for such purposes), (ii) the cost of all such
maintenance, repairs, renewals, replacements, additions, betterments,
improvements, purchases and acquisitions, (iii) the cost of such insurance, (iv)
such taxes, assessments and other similar charges as Mortgagee may determine to
pay. (v) other proper charges upon the Mortgaged Property, and (vi) Mortgagee's
attorneys' fees and expenses.

2.2 Z%tective Advances, If an Event of Default occurs, Mortgagee may (but shall in

no event be required to) cure any such Event of Default and any amounts expended by
Mortgagee in so doing, including without limitation all funds furnished by Mortgagee
pursuant to Section 2.1.2.4 above, shall (i) be deemed advanced by Mortgagee under an
obligation to do so regardless of the identity of the person or persons to whom such
funds are furnished, (ii) constitute additional advances hereunder, the payment of which
is additional indebtedness evidenced by the Notes, and (iii) become due and owing, at
Mortgagee's demand, with interest accruing from the date of disbursement thereof until
fully paid at the Default Rate.

23 Other Remedies. If any Event of Default shall occur and be continuing,
Mortgagee may, in addition to any other rights and remedies hereunder, exercise any
and all remedies provided in any of the other Loan Documents. To the extent the laws of
the State of Idaho limit (i) the availability of the exercise of any of the remedies set forth
in this instrument (such as, by way of example, remedies involving a power of sale on
the part of Mortgagee and the right of Mortgagee 1o exercise self-help in conpection
with the enforcement of the terms of this Mortgage), or (ii) the enforcement of waivers
and indemnities made by Mortgagor, such remedies, waivers or indemnities shall be
exercisable or enforcecable, any provisions in this Mortgage to the contrary
notwithstanding, if, and to the extent, permitted by the laws in force at the time of the
exercise of such remedies or the enforcement of such waivers or indemnities without
regard to the enforceability of such remedies, waivers or indemnities at the time of the
execution and delivery of this Mortgage.

24 qQ %ortgagﬁg ngcbilig. To the extent permitted by law, Mortgagee shall have
no liability for any loss, damage, injury, cost or expense resulting from any action or
omission by it, or any of its representatives, which was taken, omitted or made in good

faith except losses, damages, injuries, costs or expenses resulting from Mortgagee's
gross negligence.
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2.5 Mortgagee's Attorneys’ Kees. In case of any Event of Default hereunder,

Mortgagor shall pay Mortgagee's attomeys' fees and expenses in connection with the
enforcement of this Mortgage or any of the other Loan Documents.

2.6 Receiver. If an Event of Default shall have occwred and be continuing,
Mortgagee, upon application to a court of competent jurisdiction, shall be entitled as &
matter of strict right and without regard to the occupancy or value of any security for the
Secwed Obligations or the insolvency of any party bound for its payment to the
appointment of a receiver to take possession of and to operate the Mortgaged Property
and to collect and apply the rents, issues, profits, revenues, awards and other benefits
thereof. The receiver shall have all of the rights and powers to the fullest extent
permitted by law. Mortgagor shall pay to Mortgagee upon demand all of Mortgagee's
costs and expenses, including, without limitation, receiver's fees and expenses and
attorneys' fees and expenses, incurred pursuant to this Section plus interest thereon
accming et the Default Rate, and all such amounts shall be additional indebtedness
comprising Secured Obligations.

2.7 Mort 's Power of Enforcement. If an Event of Default shall have occurred
and be continuing, hortgagce may, either with or without entry or taking possession as
hercin provided or otherwise, proceed by suit or suits at law or in equity ot by any other
appropriate proceeding or remedy (i) to enforce payment of the Secured Obligations or
the performance of any term, covenant, condition or agreement of this Mortgage or any
other right, t(ti\i) to foreclose this Mortgage and to sell the Mortgaged Property as an
entirety or otherwise, as Mortgagee may determine, and (jii) to pursue any other remedy
available to it, including without limirtation any remedy available to it under any of the
Loan Documents, all as Mortgagee shall deem most effectual for such purposes.
Mortgagee may take action either by such proceedings or by the exercise of its powers
with respect to entry or taking possession, as Morigagee may determine. Mortgagee
may elect to pursue any one or more or all of the foregoing.

2.8 Purchage bv Mortgagee. Upon any foreclosure sale, Mortgagee may bid for and
purchase the Mortgaged Property and shall be entitled to apply all or any part of any
indebtedness or obligation secured hereby as a credit to the purchase price.

2.9 Fees and Expenses; Application of Proceeds of Sale. In any suit to foreclose
the lien hereof, there shall be allowed and included as additional indebtedness secured
hereby (and part of the Secured Obligations) in the decree for sale, to the extent
permitted by law, all costs and expenses which may be paid or incurred by or on behalf
of Mortgagee or the holder of the Note for attomeys' fees and expenses, appraiser's fees
and expenses, receiver's fees and expenses, insurance, taxes, outlays for documentary
and expert evidence, costs for preservation of the Mortgaged Property, stenographer’s
charges, publication cost and costs of procuring all abstracts of title, title searches and
examinations, and similar data and assurances with respect to title as Mortgagee or the
holder of the Note may deem to be necessary either to prosecute such suit or to evidence
to bidders at any sale which may be had pursuant to such decree the true condition of
the title to or value of the Mortgaged Property, or for any other reasonable purpose. The
amount of any such costs and expenses which may be paid or incurred after the decree
for sale is entered may be estimated and the amount of such estimate may be allowed
and included as additional indebtedness secured hereby (and part of the Secured
Obligations) in the decree for sale. In the event of a foreclosure sale of the Mortgaged
Property, the Jnroceeds of said sale shall be applied first to the expenses of such sale and
of all proceedings in connection therewith, including without limitation attomneys' fees
and cxpenses, then to insurance premiums, liens, assessments, taxes and charges,
including, without limitation, utility charges, then to payment of the outstand%lng
principal balance of any indebtedness secured hereby, then to the accrued interest on all
of the foregoing, and, finally, the remainder, if any, shall be paid to Mortgagor.
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2.10 Waiver of Am;mﬁﬁgni Valuation, Stay, Fxte_ng;g‘ n_and Redemption
Laws. Mortgagor agrees, to est extent permitted by law, that if an Event of

Default occurs hereunder, neither Mortgagor nor anyone claiming through or under
Mortgagor shall or will set up, claim or seek to take advantage of any appraisement,
valuation, stay, extension, homestead or redemption laws now or hereafter n force, in
order to prevent or hinder the enforcement or foreclosure of this Mortgage, or the
absolute sale of the Mortgaged Property hereby conveyed, or the final and absolute
putting into possession thereof, immediately after such sale, of the purchasers thereat,
and Mortgagor, for itself and all who may at any time claim by, through or under it,
hereby waives and releases, to the fullest extent permitted by law, the benefit of all such
laws and any and all rights to have the assets comprised in the security intended to be
created herczy marshalled upon any foreclosure of the lien of this instrument.

211 L%ﬂ_ Mortgagee, at its option, is authorized to foreclose this Mortgage
subject to the rights of any tenants of the Mortgaged Property, and the failure to make
such tenants parties to any such foreclosure proceedings and to foreclose their rights
will not be, nor be asserted to be by Mortgagor, a defense to any proceedings instituted
by Mortgagee to collect the sums secured hereby, or any deficiency remaining unpaid
after the foreclosure sale of the Mortgaged Property.

2.12 Digﬁﬁﬁg}uance of Proceedinﬂs and Restoration of the E%Fes. In case
Mortgagee s ave proceeded to enforce any right, power or remedy under this
Mortgage by foreclosure, entry or otherwise, and such proceedings shall have been
discontinued or abandoned for any reason, or shall have been determined adversely to
Mortgagee, then and in every such case Mortgagor and Mortgagee shall be restored to
their former positions and rights hereunder, and all rights, powers and remedies of
Mortgagee shall continue as if no such proceeding had been taken.

2.13 Remedies Cumulative. No right, power or remedy conferred upon or reserved
to Mortgagee by this Mortgage is intended to be exclusive of any other right, power or
remedy, but each and every such right, power and remedy shall be cumulative and
concurrent and shall be in addition to any other right, power and remedy given
hereunder or now or hereafter existing at Iaw or in equity or by statute.

2.14 Suits g% ﬁmteet the Moﬁgnged Property, Upon the occurrence of an Event of
Default under this instrument, Mortgagee shall have the power (i) to institute and
maintain such suits and proceedings as it may deem expedient to prevent any
impairment of the Mortgaged Property by any acts which may be unlawful or in
violation of this Mortgage; (ii) to preserve or protect its interest in the Mortgage
Property and in the rents, issues, profits, revenues, awards and other benefits arising
therefrom; and (iii) to restrain the enforcement of or compliance with any legislation or
other governmental cnactment, regulation, rule, order or other requirement that may be
unconstitutional or otherwise invalid, if the enforcement of or compliance with such
enactment, regulation, rule, order or other requirement would impair the security
hereunder or be prejudicial to the interest of Mortgagee, and all costs and expenses
incurred by Mortgagee in connection therewith (including, without limitation, attorneys’
fees and expenses) shall be paid by Mortgagor to Mortgagee on demand with interest at
the Default Rate, and all such amounts shall be additional indebtedness secured hereby
(and part of the Sccured Obligations).

218 Mortgagee May File Proofs of Claim. In the case of any receivership,
insolvency, b ptcy, reorganization, arrangement, adjustment, composition or other
proceedings affecting Mortgagor, its creditors or its property, Mortgagee, to the extent
permitted by law, shall be entitled to file such proofs of claim and other documents as
may be necessary or advisable in order (o have the claims of Mortgagee allowed in such
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proceedings for the entire amount due and payable by Mortgagor under this Mortgage at
the date of the institution of such proceedings and for any additional amount which may
become due and payable by Mortgagor hereunder after such date.

3. ASSIGNMENT OF AND RE

3.1 %@g& For $10.00 and other good and valuable consideration, including
the indebtedness evidenced by the Note, the receipt and sufficiency of which is hereby
acknowledged, Mortgagor has granted, bargained, sold and conveyed, and by these
presents does grant, bargain, sell and convey absolutely unto Mortgagee the Leases and
the Rents, subject oply to the hercinafter referenced License, to have and to hold the
Leases and the Rents unto Mortgagee, forever, and Mortgagor does hereby bind itself,
its successors and assigns to warrant and forever defend the title to the Leases and the
Rents unto Mortgagee against every person whomsoever lawfully claiming or to claim
the same or any part thereaf by or through Mortgagor; provided, however, if Mortgagor
shall pay or cause to be paid and shall perform and discharge or ceuse to be performed
and discharged, the Secured Obligations, then this assignment shall terminate and be of
no further force and effect, and all rights, titles and interests conveyed pursuant to this
assignment shall become revested in Mortgagor withour the necessity of any further act
or requirement by Mortgagor or Mortgagee.

3.2 Limited License. Mortgagee hereby grants to Mortgagor a limited license (the
“License”), nonexclusive with the rights of Mortgagee reserved in this Mortgage, to
exercise and enjoy all incidences of ownership of the Leases and the Rents, including
specifically but without limitation the right to collect, demand, sue for, attach, levy,
recover and receive the Rents, and to give proper receipts, releases and acquittances
therefor. Mortgagor hereby agrees to receive all Rents and hold the same as a trust fund
to be applied, and to apply the Rent so collected, to the payment, satisfaction and
discharge of the indebtedness described in the Loan Documents as and when the same
shall become due and payable. Thereafter, Mortgagor may usc the balance of the Rent
collected in any manner not inconsistent with the Loan Documents.

3.3 Enforcement of Leases, Subject to and in accordance with the terms and
conditions of Section 1.14 of this Mortgage, Mortgagor shall (a) duly and punctually
perform and comply with any and representations, warranties, covenants and
a%reements expressed as binding upon the landlord under any Lease, (b) maintain each
of the Leases in full force and effect during the term thereof, (¢) to the extent
commercially reasonable, appear in and defend any action or proceeding in any manner
connected with any of the Leases, {d) deliver to Mortgagee copies of executed
counterparts of all Leases and (e) deliver 10 Mortgagee such further information, and
execute and deliver to Mortgagee such further assurances and assignments, with regect
to the Leases as Mortgagee may from time to time reasonably request. Without
Mortgagee's prior written consent, Mortgagor shall not materially discount any future
aLiiumg Rent, or assign or grant a security interest in or to the License or any of the

es.

3.4 Suits; Attornment. Subject to the License and the provisions of Section 2.1,2 of
this Moar:ﬁge, Mortgag:l hereby reserves and may exercise the right and Mortgagor
hereby owledges Mortgagee has the right (but not the obligation), upon the
occwrence and during the continuance of an Event of Default, 10 collect, demand, sue
for, attach, levy, recover and receive any Rent, to give proper receipts, releases and
acquittances therefor and, after deducting the expenses of collection, to apply the net
proceeds thereof as a credit upon any portion of any indebtedness secured hereby
selected by Mortgagee, notwithstanding that such portion selected may not then be due
and payable or that such portion is otherwise adequately secured. Mortgagor hereby
authorizes and directs any lessee of the Mortgaged Property to deliver any such payment
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to, and otherwise to attorn all other obligations under the Leases direct to, Mortgagee.
Mortgagor hereby ratifies and confirms all that Mortgagec shall do or cause to be done
by virtue and in compliance with the terms of this assignment. No lessee shall be
required to inquire into the authority of Mortgagee to collect any Rent, and any lessce's
obligation to Mortgagor shall be absolutely discharged to the extent of its payment to

Mortgagee.

3.5 Remedjes. Upon or at any Time after the occumrence of any Event of Default,
Mortgagee, at its option and in addition to the remedies provided in this Mortgage, shall
have the complete, continuing and absolute right, power and authority to terminate the
License solely by the giving of written notice of termination to Mortgagor. Upon
Mortgagee's giving of such notice, the License shall immediately terminate without aﬂr
further action being required of Mortgagee. Thereafter, as long as any Event of Defauit
shall exist, Mortgagee shall have the exclusive right, power and authority to take any
and all action as described above, regardless of whether a foreclosure sale of the
remainder of the Morigaged Prop has occurred under this Mortgage, or whether
Mortgagee has taken possession of the remainder of the Mortgaged Property or
attempted to do any of the same. No action referred to above or in this Section taken by
Mortgagee shall constitute an election of remedy. Notwithstanding any term to the
contrary herein, in the event of such a termination of Mortgagor's License, such License
shall lﬁe reinstated when and if the applicable Event of Default shall have been cured or
waived.

3.6 No_Obligation of Mortgagee Neither the acceptance by Mortgagee of the
assignment grented in this Mortgage, nor the granting of any other right, power,

privilege or anthority in this Mortgage, nor the exercise of any of the aforesaid, shall (i)
prior to the actual taking of physical possession and operational control of the
Mortgaged Property by Mortgagee, be deemed to constitute Mortgagee as a “mortgagee
in possession” or (ii) at any time thereaficr, obligate Mortgagee (a) to appear in or
defend any action or proceeding relating to the Leases, the Rents or the remainder of the
Mortgaged Property, (b) to take any action hereunder, (? to expend any money or incur
any expenses or perform or discharge any obligation, duty or liability with respect to
any Lease, (d) to assume any obligation or responsibility for any deposits which are not
physically delivered to Mortgagee or (e) for any injury or damage to person or property
sustained in or about the Mortgaged Property, provided that nothing herejn shall relieve
%ortgagee of liability for the willful lmscon&ct or gross negligence or omissions of
origagee.

3.7 Mortgagor's Indemnities. So long as the License is in effect, Mortgagor shall
indemnify and hold Mortgagee harmless from and against any and all liability, loss,
cost, damage or expense which Mortgagee incurs under or by reason of this assignment,
or for any action taken by Mortgagee hereunder in accordance with the terms hereof, or
by reason of or in defense of any and all ¢laims and demands whatsoever which are
asserted against Mortgagee arising out of the Leases. In the event Mortgagee incurs any
such liability, loss, cost, damage or expense, the amount thereof together with all
Teasonable attorneys' fees and interest thereon at the Default Rate shall be payable by
Mortgagor to Mortgagee, within 10 days afier demand by Mortgagee, and shall be
secured by this Mortgage, provided that Mortgagor shall have no duty or liability
hereunder to jodemnify and hold Mortgagee harmiess from matters resulting from the
willful misconduct or gross negligence of Mortgagee, or matters which arise from
events first occurring Mortgagee has acquired title to the Property by foreclosure
or deed in lieu of foreclosure.

4. MISCELLANEOUS.
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4.1 Time of the Essence. Time is of the essence as to Mortgagor's obligations under
this Mortgage.

4.2 Severability. Any provision of this Mortgage which is unenforceable or invalid
of contrary to law, or the inclusion of which would adversely affect the validity, legality
or cnforcement of this Mortgage, shall be of no effect and, in such case, all the
remaining terms and provisions of this Morigage shall subsist and be fully effective
according to the tenor of this Mortgage the same as though any such invalid portion had
never been included herein. Notwithstanding any of the foregoing to the contrary, if any
provisions of this Mortgage or the application thereof are held invalid or unenforceable
only as to particular persons or situations, the remainder of this Mortgage, and the
application of such provision to persons or situations other than those to which it shall
have been held invalid or unenforceable, shall not be affected thereby, but shall continue
valid and enforceable to the fullest extent permitted by law.

4.3 Notices, Any notice which either party hereto may be required or may desire 1o
give hereunder shall be deemed to have been given if in writing and if delivered
personally, or if mailed, postage prepaid, by United States registered or certified mail,
return receipt requested, or if delivered by a responsible commercial or United States
Postal Service overnight courier, addressed:

if to Mortgagor: The Retreat at Bear Lake, LLC

346 East 3300 South

Salt Lake City, Utah 84115

Atin: Bruce Barrett

in the case of Mortgagee to; Private Capital Group, Inc.

486 W, 50 North

American Fork, Utah 84003

Attn: Jared Lucero

or to such other address or addresses as the party to be given notice may have
furnished in accordance with this provision, in writing to the party seeking or desring to
give notice, as a place for the giving of notice, provided that no change in address shall
be effective until seven days after being given to the other party in the manner provided
for above. Any notice given in accordance with the foregoing provisions shall be
deemed given when delivered personally or, if mailed as aforesaid, on the date of
delivery or refusal of delivery as shown on the postal receipt, or, if sent by overnight
courier, on the date of delivery or refusal of delivery, as shown on the receipt of such
couriet.

4.4 Documentation, All documents and other matters required by any of the
provisions of this Mortgage to be submitted or furnished to Mortgagee shall be in form
and substance satisfactory to Mortgagee.

4.5 Additional Assu:a_ngg}g, Mortgagor agrees that, at any time or from time to time,
upon the writicn request of Mortgagee, Mortgagor will execute all such further
documents and do all such other acts and things as Mortgagee may request to effectuate
the transaction herein contemplated.

_4.6 Choice of Law. This Mortgage shall be governed by and construed in accordance
with the m’. ternal Iq.ws of the State of Utah without regard to principles of conflicts of
law. Nothing herein shall be deemed to limit any rights, powers or privileges which
Mortgagee may have pursuant to any law of the United States of America or any rule,
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regulation or order of any department or agency thereof and nothing herein shall be
deemed to make unjawful any transaction or conduct by Mortgagee which is lawful
pursuant to, or which is permitted by, any of the foregoing.

4.7 No I!%ird Party Eggm;y[_,} This Morigage is made for the sole benefit of
Mortgagor and Mortgagee, and no other person shall be deemed to have any privity of
contract hereunder nor any right to rely hereon to any extent or for any purpose
whatsoever, nor shall any other person have any right of action of any kind hereon or be

decmed to be a third party beneficiary hereunder.

4.8 Iltgm%gg‘ All references herein to a party's best knowledge shall be deemed
to mean the best knowledge of such party based on all appropriate and thorough inquiry.
Unless specified to the contrary herein, all references herein 1o an exercise o discretion
or judgment by Morigagee, to the making of a determination or designation by
Mortgagee, to the application of Mortgagee's discretion or opinion, to the granting or
withholding of Mortgagee's consent or approval, to the consideration of whether a
matter or thing is satisfactory or acceptable to Mortgagee, or otherwise involving the
decision making of Mortgagee, shall be deemed to mean that Mortgagee shall decide

unilaterally using its sole and absolute discretion or judgment.

4.9 No Waiver.

4.9.1 General Waiver Provisions. No waiver of any term, provision, condition,
covenant or agreement herein contained shall be effective unless set forth in a writing
signed by Mortgagee, and any such waiver shall be effective only to the extent set
forth in such writing. No failure by Mortgagee to exercise or delay by Mortgagee in
exercising any right, power or privilege hereunder shall operate as a waiver thereof,
nor shall any single or partial exercise of any right, power or privilege preclude any
other or further exercise thereof, or the exercise of amy other nght or remedy
provided by law. The rights and remedies provided in this Mortgage are cumulative
and not exclusive of any right or remedy provided by law or equity. No notice or
demand on Mortgagor in any case shall, in itself, entitle Mortgagor to any other or
further notice or demand in similar or other circumstances or constitutc a waiver of
the rights of Mortgagee to any other or further action in any circumstances without
notice or demand.

4.9.2 Specific Waiver Provisions. If Mortgagee (i) ts forbearance or an
extension of time for the payment of any indebtedness or obligation secured hereby,
(ii) takes other or additional security for the payment of any indebtedness or
obligation secured hereby; (lii) waives or does not exercise any right granted herein
or in the Loan Documents or in any other document or instrument sccuring the
Secured Obligations; (iv) releases with or without considerstion any of the
Mortgaged Property from the lien of this Mortgage or any other security for the
payment of the indebtedness secured hereby; (v) changes any of the terms,
covenants, conditions or agreements of any Loan Document or this Mortgage or in
any other document or instrument securing the Secured Obligations; (vi) consents to
the filing of any map, plat or replat or condominium declaration affecting the
Mortgaged Propcrty;a?vii) consents to the granting of any easement or other right
affecting the Mortgaged Property; or (viil) makes or consents to any agreement
subordinating the lien hereof, any such act or omission shall not release, discharge,
modify, change or affect (except to the extent of the changes referred to in clause (v)
above) the original liability under this Mortgage or any other Loan Document or any
other obligation of Mortgagor or any subsequent purchaser(s) of the Mortgaged
Property, or any maker, co-signer, endorser, surety or guarantor; nor shall any such
act or omission preclude Mortgagee from exercising any right, power or pnivilege
herein granted or intended to be granted upon the occurrence of an Event of Default
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then made or of any subsequent Event of Default, except to the extent expressly
agreed to in writing by Mortgagee, nor shall, except as otherwise expressly provided
in an instrument or instruments executed by Mortgagee, the lien of this Mortgage or
the priority thereof be altered thereby, whether or not there are junior lienors and
whether or not they consent to any of the foregoing.

4.9.3 Sale or Transfer. In the event of the sale, assignment or other transfer, by
operation of law or otherwise, of all or any part of the Mortgaged Property,
Mortgagee, without notice, is hereby authorized and empowered to deal with any
such vendee or transferee with reference to the Mortgaged Property or the Secured
Obligations, or with reference to any of the terms, covenants, conditions or
agreements hereof, as fully and to the same extent as it might deal with the original
parties hereto and without in any way releasing or discharging any liabilities,
obligations or undertakings. The foregoing shall not limit the prohibition against
transfer sct forth in Section 1.17 hereof.

4.9.4 Partial Releases. Without limitation of the foregoing, Mortgagee hereby
teserves the right to make partial release or releases of the Mortgaged Prc:ﬁerty, or of
any other security held by Mortgagee with respect to all or any part of the Secured
Obligations, without notice to, or the consent, approval or agreements of, other
parti¢s in interest, including a]i-‘unior lienors, which partial release or releases shall not
impair in any manner the validity or priority of this Mortgage on the portion of said
property not 5o released.

4,10 Secuggt!t' Agreement. This Mortgege shall be construed as a “Security
Agreement” within the meaning of and shall create a security interest under the UCC,
with respect 10 any part of the Mortgaged Property which constitutes fixtures or
personal property. Mortgagee shall have the rights with respect to such fixtures and
personal property afforded to it by said Uniform Comrercial Code in addition to, but
not in limitation of, the other rights afforded Mortgagee by this Mortgage or any of the
other ] .oan Documents,

4.11 E:igum Filing. As to all of the Mortgaged Property which is or which hereafter
becomes a “fixture” under applicable law, this Mortgage constitutes a fixture filing
under Sections 9-334 and 9-502(c) of the UCC,

4.12 No Merger. It being the desire and the intention of the parties hereto that this
Mortgage and the lien hereof do mot merge into fee simple title to the Mortgaged
Property, it is hereunder understood and agreed that, should Mortgagee acquire fee title
or other interests in or to the Mortgaged Property then, unless a contrary interest is
manifested by Mortgagee as evidenced by an appro&riate document duly recorded, this
Mortgage and the lien hereof shall not merge with the fee simple title, so that this
Mortgage may continue to be foreclosed as if owned by a stranger to the fee simple title.

4.13 ng‘mpe EE ?ymmggg, &m, If any action or proceeding shall be instituted
which (1) 1s int to evict Mortgagor or recover possession of the Mortgaged
Pro;;erty, or (ii) could result in a money judgment in excess of Fifty Thousand and
No/100 Dollars ($50,000.00) for failure to pay any obligation relating to the Morigaged
Property or this Morigage (which judgment amount in excess of Fifty Thousand and
No/100 Dollars ($50,000.00) would not be covered and fully paid by applicable
insurance), ot (iii) could result in a lien on the Mortgaged Property, Mortgagor shall
immediately, upon service thereof on or by Mortgagor, deliver to Mortgagee a true copy
of each petition, summons, complaint, notice of motion, order to show cause and all
other :ﬁ'&cess, pleadings and papers, however designated, served in any such action or
proceeding.
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4.14 Successors and Assions, This Mortgage shall be binding upon Mortgagor and
its legal representatives, successors and assigns.

4.15 Legal Tender Ef United States. All payments hereunder shall be made in the
legal tender of the United States of America for public and private debts.

4.16 Compliance with Mortgage Foreclosure Law. In the event that any provision
in this Mortgage shall be inconsistent with any provision of the statutes or common law
of the State of Idaho goveming the foreclosure of this Mortgage (collectively, the
“Foreclosure Laws™), the provisions of the Foreclosure Laws shall take precedence
over the provisions of this Mortgage, but shall not invalidate or render unenforceable
any other provision of this Mortgage that can be construed in 8 manner consistent with
the Foreclosure Laws,

4.17 Definitions; Captions. With respect to any reference in this Mortgage to any
defined term, (1) E such defined term refers to a person, or a trust, corporation,
partoership or other entity, then it shall also mean all heirs, personal representatives,
successors and assigns of such person or entity, and (ii) if such defined term refers to a
document, instrument or agreement, then it shall also include any replacement,
extension or other modification thereof. Captions contained in this Mortgage in no way
define, limit or extend the scope or intent of their respective provisions. All exhibits
referenced in this Mortgage refer to the exhibits that are attached to it, and are
incorporated in it. Any reference in this Mortgage to atiorneys fees and costs shail
include attomeys’ and paralegals' and similar persons’ fees and costs in regard to
enforcement, trial, ap{mllatc and collection matters, bankruptcy and probate, medjation
and arbitration, and all other legal and administrative processes or proceedings.

4.18 WAIVER OF RIGHT TO JURY TRIAL. MORTGAGOR HEREBY
KNO , VOLUNTARILY INTENTIONALLY WAIVES ANY RIGHT
THAT MORTGAGOR MAY HAVE TO A TRIAL BY JURY IN ANY LITIGATION
ARISING IN ANY WAY IN CONNECTION WITH THIS MORTGAGE, ANY OF
THE OTHER LOAN DOCUMENTS OR ANY OTHER STATEMENTS OR
ACTIONS OF MORTGAGEE. MORTGAGOR ACKNOWLEDGES THAT THIS
WAIVER IS A MATERIAL INDUCEMENT FOR MORTGAGEE TO ENTER INTO
EACH OF THE LOAN DOCUMENTS IT EXECUTES, AND THAT THIS WAIVER
SHALL BE EFFECTIVE AS TQO EACH OF THE OTHER LOAN DOCUMENTS AS
IF FULLY INCORPORATED THEREIN.

5. OTHER PROVISIONS. :

5.1 Egm]ﬁdies Cumulative. No right, power or remedy conferred upon or reserved to
Mortgagee by any Loan Document is exclusive of any other right, power or remedy, but
each and every such right, power and remedy shall be cumulative and concurrent and

shall be in addition to any other right, power and remedy given hereunder or under any
other Loan Document, or now or hereafter existing at law, in equity or by statute.

5.2 Invalid Provisions, In the event that any of the covenants, agreements, terms or
provisions contained herein or in any other Loan Document shall be invalid, illegal or
unenforceable in any respect, the validity of the remaining covenants, agreements, terms
ot provisions contained herein or therein (or the application of the covenant, agreement,
term held 1o be invalid, illegal or unenforceable, to persons or circumstances other than
those in respect of which it is invalid, illegal or unenforceable) shall be in no way
affected, prejudiced or disturbed thereby.

5.3 Conflicts. In the event of a conflict between the terms hereof and the terms of
any other Loan Document, the terms of the document which shall either enlarge the
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interest of Mortgagee in the Mortgaged Property, grant to Mortgagee greater financial
security in the Mortgaged Property and/or assure payment of the Secured Obligations in
full, shall control.

54 F ces. This Mortgage is piven to secure not omly existing
indebtedness, but also such future advances, whether such advances are obligatory or
are to be made at the option of Mortgagee, or otherwise, as are made within twenty
years from the date hereof, to the same extent as if such future advances were made on
the date of the execution of this Mortgage. The total amount of indebtedness that may
be so secured may decrease or increase from time to time, but the total unpaid balance
so secured at one time shall not exceed Six Million and No/100 Dollars
($6,000,000.00), plus interest thereon, and any disbursements made for the payment of
taxes, levies or insurance on the Mortgaged Property. Nothing in this instrument shall
be deemed an obligation on the part of Mortgagee to make any future advances.
Mortgagor hereby agrees that it shall not execute or file for record any notice limiting
the maximum principal amount that may be so secured to a sum less than the maximum
principal amount set forth in this Section, and that no such notice shall be of any force
and effect whatsoever unless Mortgagee shall have consented thercto (which consent
may be granted or withheld in Mortgagee's sole discretion) in writing signed by
Mortgagee and recorded in the public records of the county in which the Land is
situated; any filing of such a notice shall be an Event of Default under this Mortgage.

5.5 Covenants of Guarantors. As a part of the inducement to Mortgagee to extend
the credit secured bereby, Mortgagor has caused one or more other persons, firms or

corporations to enter into certain guaranty agreements with Mortgagee. Mortgagor
covenants and agrees that such persons, firms or corporations shall fully perform,
comply with and abide by such agreements. It is further understood and agreed by
Mortgagor that such representations and agrcements by the other persons, shall
constitute for the purpose of its obligations hereunder, covenants on behalf of
Mortgagor.

5.6 Limitation of Interest. Mortgagee does not intend to violate any applicable
usury laws. Accordingly, it being the intention of Mortgagee and Mortgagor to comply
with the laws of the State of Idaho, with regard to the rate of interest charged hereunder,
it is agreed that, notwithstanding any provision to the contrary in this Mortgage, the
Note, or in any of the other Loan Documents, no such provision shall require the
payment or permit the collection of any amount in excess of the maximum amount of
interest permitted by law to be charged for the use or detention, or the forbearance in the
collection, of all or any portion of the indebtedness evidenced by this Mortgage, the
Note, or any other Loan Documents (“Excess Interest”). If any Excess Interest is
pro;ided for, or is adjudicated to be provided for, in any of the Loan Documents, then in
such event:

(i) the provisions of this paragraph shall govern and control;
(1i) Mortgagor shall not be obligated to pay any Excess Interest;

(iii) any Excess Interest that Mortgagee may have received hereunder, at the
option of Mortgagee, shall be (a) applied as a credit against cither the then
outstanding principal balance due under the Note, or the accrued and unpaid interest
thereon not to exceed the maximum amount permitted by Jaw, or both; (b) refunded
to the pay or thereof; or (¢) any combination of the foregoing;

(iv) the applicable interest rate or rates shall be autornatically subject to reduction
to the maximum lawful rate allowed to be contracted for in writing under the
applicablc usury laws of the aforesaid State, and the Note, and the other Loan
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staTEor _ Whiy }
countyor_Mhl }
On the _M*day of ‘j ‘UL"I in the year 2008 before me, the undersigned, personally

appeared BRADLEY AUGER, personally known to me or proved to me on the basis of satisfactory
evidence to be the individual(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their capacity, and that by
bis/her/their signatures on the instrument, the individual(s), or the persons upon behalf of which
the individual(s) acted, executed the instryment, and that such individual made such appearance

before the undersigned in the State of 2\ , County of W hl
Notary Public W
(SEAL)
My commission expires: |-4+1
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EXHIBIT “A”

LIST OF MORTGAGEES
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ExnipiT “B”

LEGAL DESCRIPTION OF THE LAND

PARCEL 1:
LEGAL DESCRIPTION:

TOWNSHIP 14 SOUTH, RANGE 43 EAST OF THE BOISE MERIDIAN, IDAHO:

Section 33: EXSEY%.

EXCEPT THEREFROM the following parcei heretofore deeded to Robert Price, as a
Right of Way, to-wit: Commencing at a point on the South side of Worm Creek on East
side of tract of land belonging to Alva Welker; and running thence Westerly along said
Worm Creek 120 vods; thence North 2 rods; thence Easterly running paralle] with the
above described land 120 rods; thence South 2 rods to the Place of Beginning.

ALSO EXCEPT: Commencing at the Southeast Corner of the Northeast Quarter of
Section 33, Township 14 South, Range 43 East of the Boise Meridian, and running
thence South 12 chains, more or less, to "Worm Creek Road"; thence in a Northwesterly
direction following said road 6 chains and 1 rod to the tum in said road; thence in &
Southwesterly direction following said road 18 chains, more or less, to intersection of
Eighth section line; thence North 21 chains and 2 rods; thence East 80 rods to the Place
of Beginning.

ALSO EXCEPT: Commencing 12 chains, more or less, South of the Southeast Corner of
the Northeast Quarter of Section 33, Township 14 South, Range 43 East of the Boise
Meridian (said point being the point where the old Worm Creck Road crosses the East
Section line of Section 33); thence South 500 feet to the South fence of the new Worm
Creek Road Right of Way; thence 700 feet in a Northwesterly direction along the West
fence of the New Worm Creek Road Right of Way to the old Worm Creek Road; thence
in a Easterly direction 330 feet meandering along the old Worm Creek Road to the Point
of Beginning.

ALSO: Section 34: SWYSW,

SAVE AND EXCEPT THEREFROM the following portion thereof heretofore sold to
Albert Payne, to-wit: Commencing at the Southeast Corner of the SWY4SW¥ of Section
34, Township 14 South, Range 43 East of the Boise Meridian, and running thence North
80 rods; thence West 600 feet; thence in a Southeasterly direction in a straight line to the
Place of Beginning.

TOWNSHIP 15 SOUTH, RANGE 43 BEAST OF THE BOISE MERIDIAN, IDAHO:
Section 3: Lot 4 of the NW,

Section 4: All of that part of Lot 1 and Lot 2, lying Southeasterly of the Worm Creck
Canyon Road.

ALSO: W!ASEY:; SWYNEYs; S%ANWY, SWYs & EVSEY.,
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Section 9: NV:NW.
TaxID Nos.: 4730,4733, 5273, 5275, 5276 & 5282
PARCEL 2:
LEGAL DESCRIPTION:

TOWNSHIP 14 SOUTH, RANGE 43 EAST OF THE BOISE MERIDIAN:

SECTION 29: SWi; SWWASEYa.
SECTION 30: LoT4; SEUSWY4; SYSEVL.
SECTION 32: WWAaWA,

Tax ID Nos.: 4719,4720 & 4726
WATER RIGHTS:

WATER RIGHT NO. 11-930

Priority Apr 15 1885 12:00AM
Source BEAR RIVER,

Use IRRIGATION(30 acres) 0.6 CFS,
Total Amount 0.6 CFS

Point(s) of Diversion

Township [Range Section 900 |0Q ‘Quarter |Governmentl.otNumber
1S hsE | NENE [

—— -

Total Acres: 30

WATER RIGHT NoO. 11-7597

Priority Apr 15 1877 12:00AM

Source BEAR RIVER,

Use IRRIGATION(166 acres) 11.5 CFS, IRRIGATION(166 acres) 7.67 CFS,
Total Amount 11.5 CFS

Point(s) of Diversion

‘Township [Rangs (Section [00Q /QQ [Ouarter (Governmentl ptNumber
145 W6E [31 | s |
(A T

158 BSE f12 | INESW |
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|

_II_ |
[ ]

—

Place of Use Legal Description: IRRIGATION BEAR LAKE County

o o i 2 o
1

SWSE |41

[:] 11 [ JswnE Jao
[ wwiza | Jsenwiae |
Place of Use Legal Description: IRRIGATION BEAR LAKE County

owpshi Section| Tract MM‘I"‘“"A‘“Q Lot| Trac !‘!!1'."!5
15s  [asE |2 SESW |39 | || L

T S T u'—‘"— ﬁﬁ[_—_
I 2

WATER RIGHT NO. 11-7601

Priority Apr 15 1885 12:00AM
Source BEAR RIVER,

Use IRRIGATION(40 acres) 0.35 CFS,
Total Amount 0.35 CFS

[
]

Total Acres: 332

Point(s) of Diversion

Township [Range Section 000 |00 |Quarter [GovernmentLotNumber
‘148 e pr [ | sE ]

ass se i [T N T

15§ se 2 | NelsW [

Place of Use  Legal Description: IRRIGATION BBAR LAKE County

Total Acres: 40
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Emrr [13 A”
LiST OF MORTGAGEES

David Burke with & zero and flve-million-seven-bundred-seventy-two-thousand-six
hundred millionths percent (0.05772006) interest;

Kim & Kris Purcell with a zero and fourteen-million-four-hundred-thirty--thousand-
fifteen hundred millionths percent (0.14430015) interest;

Dave Hassing with a zero and fourteen-million-four-hundred-thirty--thousand-fifieen
hundred rnillionths percent (0.14430015) interest;

NMB Investments, Inc with a zero and twenty-three-million-eighty-cight-thousand-
twenty-four humdred millionths percent (0.23088024) interest;

Marvin & Pamnela Clinch with a zero and twenty-three-million-eighty-eight-thousand-
twenty-four hundred millionths percent (0.23088024) interest;

Cody C. Mitchell with a zero and twenty-eight-million-eight-hundred-sixty--thousand-
twenty-nine hundred millionths percent (0.28860029) interest,

Marco Gaertner with a zero and twenty-cight-million-eight-hundred-sixty--thousand-
twenty-nine hundred millionths percent (0.28 860029) interest;

Sheldon A. Ressler with a zero and twenty-eight-million-eight-hundred-sixty--thousand-
twenty-nine hundred millionths percent (0.28860029) interest;

Timothy G. & Karey J, Novak with a zero end twenty-eight-million-eight-hundred-
sixty--thousand-twenty-nine hundred millionths percent (0.28860029) interest;

John T. & Caprice I. Ritterhouse with a zero and forty-three-million-two-hundred-
ninety—thousand-forty-four hundred millionths percent (0.43290044) interest,

James Rini with a zero and fifty-seven-million-seven-hundred-twenty--thousand-fifty-
eight hundred millionths percent (0.57720058) interest;

Jeff Amold with a zero and fifty-seven-million-seven-buvndred-twenty--thousand-fifty-
eight hundred milliomths percent (0,57720058) interest; )

Nadine L. Oshima with a zero and fifty-seven-million-seven-hundred-twenty--thousand-
fifty-eight hundred millionths percent (0.57720058) Interest;

Tom A. Thomsen with a zero and seventy-two-million-one-hundred-fifty--thousand-
seventy-three hundred millionths percent (0.72150073) interest;

Larry D. & Sherrie D. South with a zero and seventy-two-million-one-hundred-fifty--
thousand-seventy-three hundred millionths perceat (0,72150073) interest;

Peralte, LLC with a zero and seventy-two-million-ope-hundred-fifty--thousand-seventy-
three hundred millionths percent (0.72150073) interest;

Neil & Jva Owen with a zero and seventy-two-million-one-hundred-fifty—thousand-
seventy-three hundred millionths percent (0,721 50073) interest;

Frank A. & Diane M. Torrelli with a zero and seventy-two-millioo-one-hundred-fifty—
thousand-seventy-three hundred millionths percent (0.72150073) interest;

Gerald € Cole with & zero and seventy-two-million-one-hundred-fifty--thousand-
seveaty-three hundred millionths percent (0.72150073) interest,

Wade C. Lemon with a zero and eighty-six-million-five-hundred-eighty--thousand-
eighty-seven hundred millionths percent (0.86580087) interest;

Arthur W Adams Family Trust dated 1/16/07 - Arthur W Adams Trustee with a zero and
eighty-gix-million-five-nmdred-eighty—thousand-eighty-seven hundred millionths
pexcent (0.86580087) interest;
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xdi  Lamy A. & Yolanda L. Gonzales with a zero and eighty-six-million-five-hundred-
eighty—-thousand-eighty-seven hundred millionths percent (0.86580087) interest;

wxfil, Charles & Margaret P. Cindric with a one and four-million-four-hundred-
thousand-fifteen ten millionths percent (1.44300150) interest;

wxiv. Paula Cerefice with a one and four-million-four-hundred-thirty--thousand-fifteen ten

millionths percent (1.44300150) interest;

Daniel Leo & Mary Simpson with a one end four-million-four-hundred-thirty--

thousand-fifteen ten millionths percent (1.443001350) interest;

woxvi. PR Abundant Investment, LLC with a one and four-million-four-hundred-thirty--
thousand-fifteen ten millionths percent (1.44300150) interest;

xoxvii, Merle Romer with a one and four-million-four-hundred-thirty--thousand-fifteen ten
millionths percent (1.44300150) interest;

ocviil, Raymond A Vincent with a one and four-million-four-bundred-thirty--thousand-fifteen
ten millionths percent (1.44300150) interest;

sxix. Mark A Weight with a one and four-million-four-hundred-thirty—~thousand-fifteen ten
millionths percent (1.44300150) interest;

oo  Wayne J. & Sarangehit 0'Sick with a one and four-million-four-hundred-thirty—
thousand-fifteen ten millionths percent (1.44300150) interest;

wod. Robert Richardson with 8 one and four-million-four-hundred-thirty--thousand-fifieen ten
millionths percent (1.44300150) interest;

yoodi.  Brian S. Frederickson with a one and four-million-four-hundred-thirty--thousand-fifteen
ten millionths percent (1.44300150) interest,

xoiii. Joey & Nicole Morton with a one and four-million-four-hundred-thirty--thousand-fifteen
ten millionths percent (1.44300150) interest;

woxiv, Msaureen Mulvaney with a one and four-million-four-hundred-thirty--thousand-fifteen
ten millionths percent (1.44300150) interest;

wxxv. Nick Dixon with a ons and four-million-four-hundred-thirty--thousand-fifteen ten

vl

xoacvii

Wi

oexix

x1

x0i

x1ii

|

millionths percent (1.44300150) interest;
i, Enloe Fisher Air, L1C with & one and five-million-eight-hundred-seventy-three-
thousand-sixteen ten millionths percemt (1.58730160) interest,
ii. SDS Capital, LLC with a one and seven-million-thres-hundred-sixteen-thousand-
eighteen ten millionths percent (1.73160180) interest;
iii, Andrea Edwards with a two and two-hundred-twoe-thousand-twenty-one ten millionths
percent (2,02020210) interest;
. Ivan L. Gamer with a two and two-hundred-two-thousand-twenty-ons ten millionths
percent (2,02020210) interest;
Bob & Erin Burke with a two and three-million-eighty-eight-thousand-twenty-four ten
millionths percent (2.30880240) interest;
Michae] & Lori Dischbein with a two and five-million-six-hundred-eighty-five-
thousand-four-hundred-twenty-six ten millionths percent (2.56854260) interest,
Cache Private Capital, LLC with a two and five-million-nine-hundred-seventy-four-
thousand-twenty-six ten millionths percent (2.59740260) interest;
xlii. Thomas J. & Karen M. Lavorato with a two and eight-million-eight-hundred-sixty--
thousand-twenty-nine ten milltonths percent (2.88600250) interest,
xliv. MCV,LLC with a two and eight-million-eight-hundred-sixty--thousand-twenty-nine ten
milliomths percent (2.88600290) interest;
xlv.  Professional Business Group with a two and eight-million-e¢ight-hundred-sixty--
thousand-twenty-nine ten millionths percent (2.88600290) interest;
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Lynn J, Stromberg with a two and eight-million-eight-hundred-sixty--thousand-twenty-
nine ten millionths percent (2.88600290) intarest;

Plan B Holdings with a two and eight-million-eight-hundred-sixty—~thousand-twenty-
nine ten millionths percent (2.88600290) interest;

Marvi Ching with a two and eight-million-eight-hundred-sixty—~thousand-twenty-nine
ten millionths percent (2.88600250) interest;

Timothy J. & Darcie J, Donohue with a two and eight-million-eight-hundred-sixty--
thousand-twenty-nine ten millionths percent (2.88600290) interest;

West Coast Lending Group with a twelve and seven-hundred-eighty-four-thousand-nine-
hundred-ninety-three millionths percent (12.78499300) interest; and

Battista Holdings with a twenty two and three-hundred-sixty-six-thousand-five-hundred-
twenty-three millionths percent (22.36652300) interest.
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