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DOCUMENTS CITED IN DIRECTOR’S OCTOBER 20, 2008
FINAL ORDER LICENSING MILNER HYDRO RIGHT

INCLUDED IN AGENCY RECORD (WR FILE 01-7011)

1976 Tdaho State Water Plan at 116 (Policy 32)

1982 Idaho State Water Plan at 42 (Policy 32)

~ “A Resolution” at 1, In the Matter of Policy 32 of the State Water Plan (Idaho

Water Resource Board; Mar. 1, 1985)
1986 Idaho State Water Plan at 20 (Policy 1B); at 35 (Policy 5A)
1992 Idaho State Water Plan at 28 (Policy S5A)

1996 Idaho State Water Plan at 6 (Policy 1F); at 7 (Policy 1J); at 14 (Policy 4D);
at 17 (Policy 5B); at 19 (Policy SH)

“Statement of Purpose” for 1985 Senate Bill 1008

“Statement of Legislative Intent” for 1985 Senate Bill 1008, JOURNAL OF THE
STATE SENATE, ORGANIZATIONAL SESSION AND FIRST REGULAR SESSION OF THE
FORTY-EIGHTH LEGISLATURE OF THE STATE OF IDAHO, 1985 at 58

Minutes, Senate Resources and Environment Committee, January 18, 1985, p. 9
(testimony of Pat Kole and Ken Dunn)
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RESOURCES AND ENVIRONMENYT COMMITTEE

! MARCH 4, 1985 Rocm 433, 1:30 PM.

PRESENT Chajxman Noh, Senators Beitelspacher, Budae, Carlson, Crapo,
, Horsch, Little, Peavey, Ringert and Svexdsten. Senator Chapmen
was excused and Senator Kisbert was absent,

The meeting was called to order by Chairtan Noh.

i Wayne Haas Mr. Haas, Department of Water Rescurces, explained Bolicy 32 of
the State Watexr Plan, secticn by section, pointing out the varicus
charges and the reasonsing behind them. (8se resolution attached)

|

In Policy 32A, Water Held in Txust by the State, Senator Ringert
asked what “deemed appropriated" meant., Pat Costello, Governor's
office, believed it referred to the state recognizing Idaho Power
had a valld water right up to 8400 cfs, Other parties could still
Pursue legal arquments that Idaho Power does not have a wvalid

water right.
"' In response to Senator Ringert's question, Mr. Kole, Attorney
General's office, said the wording in effect would give the
gtate a shield thrgugh the trust system to deny water permits
that the state dees not feel are valid--to get around a problem
of appropriating unappropriated water, Senater Ringert wanted
to know if this was to get sround other parties using as an
argurent the abandomment and forfeiture, etc. amd Mr. Kole said no.

Senator Crapo guestioned Mr. Haas if Policy 32B would include
thermal ¢noling and he 3aid yes. He also asked if theve was a
policy decision being made here to restrict the amount to less

than in the past. Mr. Haas explained in looking at the needs

for the near future, it is felt the 150 cfs is adequate and the
Board could lock at the amoamt five years down the road if conditions
change. Mr, Haas could see nothing in the policy to discourage
development at INEL.
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Senator Crapo had further questiond regarding surface storage
with regard to rebuilding the Teton Dam. As he understeod the
pelicy, that dam would not be subject to the policy if it was to
be rebuilt. Mr. Kole said their understanding in locking at an
"approved project,” is that it 1s approved if the state permit
is cancelled or not., Mr. Nelson was in agreement.




i Minutes, Rescurces Committee -2 = March 4, 1985

Serator Ringert axpressed concern about protecting the water at
the socurce of diversion, mentioning the fish hatcheries alorgy the
Snake. Mr. Haas believes the water right is protected hut the
user may have to "chase the water." The language does not re-
present a policy change.

Senator Crapo camerted he wasn't sure why the state should get
involved in acquiring water for storage. Mr. Haas said by
having this cushion it would make it easier for the state to
manage the minimumm flow and give the state some flexibility in

management.
gherl Mr. Chapman, fran the Water Users, said they did have scme
Chapan concerns over the modifications of the Water Plan Policy but

H they are minor compared to the problems there would he if the
agreement faila. He believes the Board has been fair and that the
Water Users can work with the Board to solve any prchblems. He
urged the comuittee to pasy the legislation.

MOTTON Serator Budge moved and Senator Peavey secorkied the bill go ocut
with a "do pass" recomtendaticon, Motion carried.

: DEPARDMENT OF FISH AND GAME: TQ INCREASE THE MONEYS DISTRIBUTED
| TO THE PREDATORY ANIMALS ACCOUNT FROM TWELVE THOUSAND DULLARS TO
} FIFTY THOUSAND DOLLARS.

. HB 142 RELATING TO THE DISTRIBUTICN OF FUNDS COLLECTED BY THE STATE
1

The proposed legislation would change the amount of the dis-
tribution of furnds collected by the Department of Fish and Game
alloted to the predatory animals agcount from $12,000 to $50,000.

Therea wgs no discussion on the kill.

MOTTON Senator peavey moved and Sepator Little seconded the bill qo
cut with a "do pass" recammendation.

The time for the meeting having rin out, the committee was
adjourned.
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BEFORE THE IDAHO WATER RESOURCE BOARD

IN THE MATTER OF
POLICY 32 OF THE

& RESOLUTION
STATE WATER PLAN

v Nt S h S

WHEREAS, pursuant to Chapter 17, Title 42, Idaho Code,
the Idaho Water Resource Board {Board) has the power and duty to
adopt a comprehensive State Water Plan; and,

WHEREAS, portions of the 8nake River Water Rights
Agreement (Agreement} entered into by the Governor, the Attorney
General, and the Idaho Power Company on October 25, 1984 are pnot
in accord with the State Water Plan; and,

WHEREAS, the Board has conducted 12 formal hearings in
affected arsas of the state on pProposed changes te Policy 32 of
the State Water Plan:

NOW, THEREFORE, BE IT RESOLVED that, the Idaho Water
Resource Board under its authority to establish water policy

amends Policy 32 of the Stat? Water Plan to read as follows:

Policy 32 - Snake River Basin

It is the policy of Idaho that the ground water and surface
water of the basin be managed to meet or exceed a minimum
average daily flow of zero measured at the Milner gaging station,
3900 cfs from April 1 to October 31 and 5600 c¢fs from November 1
te March 31 measured at the Murphy gaging station, and 4750 cfsm
measured at the Weiser gaging station. A minimum average daily
£low of 5,000 cfs at Johnson's Bar shall be maintained and an
dverage daily flow of 13,000 cfs shall be maintained at Lime
Foint (river mile 172) a mipimum of 35 parcent of the time.

Lower flows may be permitted at Lime Point only during the months
of July, August, and September.

Waters not held in trust by the State in accordance with
Palicy 32A shall be allocated according to the criteria
established by Idaho Code 42-203A.



The minimum flows established for the Snake River at the
Murphy and Weiser gaging stations are management constraints; they
further insure that minimum flow levels of Shake River water will
be available for hydropower, fish, wildlife, and recreational
purposas, The establishment of a zere minimum flow at the Milner
gaging station allows for existing uses te be continued and For
some new uses above Milner. The zero flow established at Milner
means that river flows downstream from that point to Swan Falls
Dam may consist almost entirely of ground-water discharge during
portions of low-water years. The Snake River Plain aquifer which

provides this water must therefore be managed as an intagral part
of the river system.

The minimum flows established for Johnson's Bar and Lime
Point are contained in the original rederal Power Commission
license for the Hells Canyon hydropower complex, By adopring
these flows, the 1Idaho Water Resocurce Board recognizes the
importance of minimum flows to downstream uses and makes their
maintenance a matter of state water policy. Article 43 of the
power license provides that:

"The project shall be operated in the interest of navi-

gation to malntain 13,000 cfs flow in the Snake River

at Lime Point (river mile 172) a minimum of 95 percent

of the time, when determined by the Chief of Engineers

to be necessary for navigation. Regulated flows of

less than 13,000 cfs will be limited to the months of

July, August, and September, during which time opera—

Eion of the project would be in the best interest of

power and navigation, as mutually agreed to by the

Licensee and the Corps 'of Engineers, The minimum £low

during periods of low flow or normal minimum plant

operations will be 5,000 cfs at Johnson's Bar , ., , .

Snake River flows above the hydropower right at apy Idaho
Power facility are considered unappropriated and therefore are

not held in trust by the state. This distinction is further
addressed in Palicy 32A. .

Policy 32A - Water Held in Trust by the State

. It is the policy of Idaho that water held in trust by the
state pursuant to Idaho Code 42-203B be reallocated to new uses
in accordance with the criteria established by Idaho Code 42-203a
and 42-203C.

The agreement between the state of Idaho and Idaha Power
Company dated October 25, 1984 provides that Idaho Power'g




¢laimed water right of 8400 cfs at the Swan Falls dam may be
reduced ko 3900 cfs. The c¢laimed water right of 8400 cfs is
deemed appropriated and the amount above the minimum £low
established in Policy 32 up to the 8400 cfs is held in trust by
tha state, The agreement £further provides that Idahe Power's
claimed watar rights at facilities upstream from Swan Falls shall
ba considered satisfied when the company receives the minimum
flow specified in Policy 32 at the Murphy gaging station. The
8400 c¢fs claim of the power company has not historically been
available during summer months,

The 8400 ofs claimed right is reduced by the agreement to
that flow available after satisfying all applications or claims
that demonstrate water was beneficially used prior to Qctoher 1,
1984 even if such uses would viclate the minimum £lows established
in policy 32. Any remaining water above these minimum £lows
may be reallocated to new uses by the state providing such use
satisfies existing Idaho law plus criteria the Legislature is
regquested by the agreement Lo establish as Idaheo Code 42-203C.
These " additional criteria supplement Policy 1 of the Water
Plan which urges that conformance with the State Water Plan be
considered evidence of the public interest. The Idaho Water
Resource Board recognizes that the specific criteria for .defining
public interest established by Idaho Code 42-203C aras to be
used in addition to the criteria set forth ih Policy 1 for the
reallocation of of hydropower rights,

Policy 328 - Domestic, Commencial, Municipal and Industrial (DCMT)

It is the policy of Idaho that 150 cofs of water for consump-
tive purposes held inm trust by the state pursuant to Policy 32A
be reallocated to meet future DCMI usaes in accordance with state
law,

While most DCMI uses are nobconsumptive or only partially
congumptive, futnre growth in Idaho's population and commercial
and industrial expansion will rtequire an assured supply of
water.

A continuous flow of 150 ¢fs provides approximately 108,600

acra-feat of water per year. This_volume of water 1s asslgnad
to consumptive wuses within the basin for domestic, commercial,
municipal, and other industrial purposes, Industrial purposes

in¢lude processing, manufacturing, research and development, and
cooling.

Adequate records should be kept and reviewed so that thig
reallocation can be modified as necessary. Increases in the




DCMI allocation, if necessary, will reduce the amount of water
available for agricultural uses., The allocation will be revieved
48 part of every Water Plan updats.

Policy 32C - Agriculture

It is the policy of Idaho that appropriated water held in
trust by the sgtate pursuant to Policy 322, less the amount of
water necessary to provide for present and future DCM! uses as
set forth in Policy 32B, shall be available for reallocation ta
meet new and supplemental irrigation requirements which conform
to Idahe Code 42-203a, 203B, 203C, and 203D.

The policy allows for new and supplemental agricultural
development through the reallocation of water held in trust by
the state, The 1982 State Water Plan allocated water for a
mipimum level of new irrigation development of 850,000 acres plus
supplemental water for 225,000 acres by the year 2020 over that
which existed in 1975, This policy rescinds the 1982 allocations
sinte there are no acres specified in that the type, location,
and amount of use is unknown as is the effect of the evaluation
called for in Policy 32A.

During the 8 year period from 1975 to 1983, about 140,000
acres of new development occurred within the basin. While the
amount of new acreage varied significantly from year to vyear,
the average was approximately 17,500 acres. Data are not
available to estimate the number of acres that received supple-
mental water during this period, Idaho Code Section 42-201C
limitgs the rate of new development in the basin above Murphy
gaging station to B0,000 acres in any four vyear period,
Therefore, the maximum development to the year 2020 above Murphy
gaging station assuming no water supply constraint is 740,000
acres. Criteria placed on the reallocatlon of hydropower rights,
limits on the rate of new development, plus the requirement thart
approval of npew storage projects that divert water batween
November 1 and April )l from the Snake River between Milper Dam
and Murphy gaging station must mitigate the impact of diversions
on hydropower generation (Policy 322I), will undoubtedly Limix
development ta less then 700,000 acres.

. -

Foliey 32D - Hydropower

It is the policy of Idaho that hydropower use bhe recegnized
as a bepeficial use of water, and that depletion of flows below
the minimum average daily flows set forth in Policy 32 is not ip
the publiec interest.




1 e A Ak 4w P 8 R

The 1982 State Water Plan allocated 170,000 acre-feet for
consumptive use in ¢ooling thermal power plants. By establishing
a minimwe daily filow of 3300 cfs at Marphy and 4750 cfs at Welzer,
stabilized flows were guaranteed for hydropower gensration. The
minimunm daily £lows for hydropower gengration are now increased
as statad in Policy 32. In addition, this pollcy specifically
recognizes hydropower generation as a beneficial use of watar
and acknowledges the public ianterest in maintaining the minimum
river flow at key points. Aay water depletion for thermal power

generation would now come from the block of water allocated to
XMI uses.

»

Policy 328 - Navigation

It is the pelicy of Idaho that water sufficient for commer-
c¢ial and recreational navigation is provided by the minimum flows
established for the Snake River,

Commercial navigation enroute to Lewiston via the Columbia
River and Lower Snake River can be accommodated with the flows
leaving Idaho in the Snake River at Lewiston. Above Lewiston,
commereial and recreational navigation should be accommodated

within the protected flows on the Snake River apd tributazy
Streams.

Policy 32F - Adquaculture .

It is the policy of Idaho that water necessary ta process
aguaculture products be included as & component of DCMI as
pravided in Policy 32B. The minimum f£lows established for the
Murphy gaging station should provide an adequate water supply for
aguaculture, It must be trecognized that while existing water
rights are protected, it may be necessary to construct different
diversion facilities than presently exist.

Aguaculture can expand when and where water supplies are
available and where such uses do oot conflict with other beneficial
uses, It is recognized, however, that future management and
develapment of the Snake River Plain aguifer may reduce the pre-
sent flow of springs tributary to the Snake River, necassitating
changes in diversion facilities,




Palicy 32G - Fish, Wildlife, and Recreation

It is the policy of Idaho that the minimum flows established
under Policy 32 are sufficient and necessaary to meet the minimum
requirements for aquatic life, f£ish, and wildlife, and to provide
water for Tecreation in the Snake River below Milner Dam,

Streamflow depletion below the minimum flows is not inm the public
interest,

The policy reiterates the view that the minimum £lows
established in Policy 32 will protect fish, wildlife, aguatic
life and recreation within the Snake River Basin at acceptable
levels and that this is in the public interest, State law
provides for the Water Resource Board te apply for a water
right for unappropriated water for minimum flows necessary “for
the protecticon of f£ish and wildlife habitat, aguatic life,
recreation, aesthetic beauty, transportation and navigation
values, and water guality.” The minimum stream flow legislation,
where appropriate, can be used on the Snake River and tributary
streams to enhance these values. Tributary streams in the Snake
River Basin which the Board has identified as key river segments
needing protasction are identified in Policy 7.

Policy 32H - Water Quality and Pollution Control

It is the policy of Idaho that the use of water to provide
pollution dilution is not a-benefigial use of water.

Existing state and federal water guality programs should he
sufficient to protect the current high water quality associated
with streams within the basin, Any allocation of water for
minimum streamflow {s directed towards meeting fish, wildlife,
and recreational needs, not to the dilution of pollution.

Policy 321 ~ Wew Surface Storaqe

It is the policy of Idaho that applications for large sur-
face storage projects upstream from the Murphy gage be approved
when it is determined that those projects are needed to meet
new uses after consideration of then existing public interest
criteria. Approval of new storage projects that would divert
water from the mainstem of the Snake River between Milner and the
Murphy Gaging station during the period November 1 to March 31
should be coupled with provisiens that mitigate the impact such
depletions would have on the generation of hydropower.

/
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Thig poliey addresses the approval of new surface storage in
the basin but does not apply to already approved projects, A
study of all existing social, legal and economie constraints on
allocation and use of water in existing storage facilities will
bae made to determine whether new storage projects are needed. An
attempt will be made to moedify those constraintg that ave found
to prevent reasonably full use of existing storage. Such study
shall not delay applications for new storage projects. In
addition, permits foyr these new projects may be iggued during the
study peried, if they are found to be in the public interest.
Publi¢ interest as used within this policy doces not include the
provigsions of § 42-203 (¢) Idaho Code.

"Large surface storage projects" are those which have the
potential for significantly impacting existing uses. .Projects
for which approval is reguired under § 42«1737, Idaho Code, wauld
be such projects. Smaller projects could also have significant
impacts, but stock water ponds, and waste water re-pumeing ponds
would not be included, for examplé.

New starage projects that would divert water from the Snakea
River betwesen the Milner and Murphy gaging stations during the
November 1 to April 1 pericd are subject to the reguirement
that the impact such .depletions have on hydropower generation is
mitigated. Mitigaté is defined as causing to become less harsh
or hostile, and is'used here rather than compensate which copnotas
equivalence, Methodology will be developed by the Water Resource
Board for use in calculating impascts on hydropower generation.

Policy 323 - Stored Water For Management Purposes

It is the policy of Idaho that reservoir storage be acguired
in the name of the Idaho Water Rescurce Board to provide manage-
ment flexibility in assuring the minimum’ flows designated for the
Snake River. '

The Department of Water Resources is expected te allorats
the unappropriated waters and the power rights held in trust by
the state in sueh a manner as to assure minimum £lows. at
designated key points on the Snake River. The impacts of ground-
water ugse within the basin on the timing of aguifer discharge co
the river is suchk that at some time stored surface water may be
necessary to malntain the designated mirimum flows,

AL this time there ig unallocat=d regservoir storage within
the basin which could be acguired by the &tate. These waters
would provide flexibility for mandgement decisions and provide
assurance that the established minimum f£lows c¢an be maintainez,



The state should act to acquire sufficient rYeservoir storage for.
this putrposge. 1In the future po unallocated stored water will he
available and it may ba impossible to acquire sufficient water ig
satisfy river demands. Until such time as these waters are needeq
for management purposes, they shall be eredited to the wWater
Supply Bank and funds obtained from their lease or sale shall
accrue to the Water Management Account,

PASSED AND APPROVED this lst of March, 1985,
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APPENDIX C

58 SENATE JOURNAL

FOR WHICH THE DIRECTOR MAY REFUSE TQ ISSUE OR
REFUSE TO RENEW & CERTIFICATE OF REGISTRATION,

21095
BY TRARSPORTATION COMMITTEE

AR ACT
RELATING TO IMPLEMENTS OF HUSBANDRY; AMENDING
SECTION 49-101, [DAHO CODE, TO INCLUDE MINT TUBS
AND MINT WAGONS UNDER THE DEFINITION OQF
"IMPLEMENTS OF HUBBANDRY"; AND DECLARING AN
EMERGENCY.

3 1096
BY TRANSPORTATION COMMITTEE

AN ACT

RELATING TO THE DISTRIBLTION OF PRBS FROM
SNOWMOBILE FEES; AMENDING SECTION 48~-2608, IDARO
CODE, TO PROYIDE FOR THE DISTRIBUTION OF MONEYS,
TO CREATE THE S8EARCH AND RESCUE ACCOUNT, TO
PROVIDE FOR USER OF MONEYS IN THE SEARCH AND
RESCUE ACCOUNT; TRANSFERRING MONEYS FROM A
CBRTAIN ACCOUNT IN THE DEDICATED PUND 1O THE
SEARCH AN RESCUE ACCOUNT, AND PROVIDING FOR
THE USES OF SUCH MONEYS3; AND DECLARING AN
EMERUGENCY,

31087
BY TRANSPORTATION COMMITTEE

AN ACT
RELATING TO THE TRANSPORTATION OF ALCOHQLIC
BEVERAGES, WINE AND BEER; AMENDING SECTION
23-503, (DAHO CODE, TO PROHIBIT THE
TRANSPORTATION OF OPEN CONTAINERS  OF
ALCOHOLIC LIQUOR, WINE AND BRER.

81098
BY TRANSPORTATION COMMITTEE

AN ACT ,
RELATING TO MOTOR VEHICLE LIENS ‘AND
ENCUMBRANCES; AMENDING SRCTION 43-417, IDAHO
CODE, TO PROVIDE THAT IF A TITLE APPLICATION IS
RETUANED POR CORRECTION AND IS NOT RETURNED
WITHIN A SPECIFIED TIME THE ORIGINAL DATE AND
UOUR OF RECEIPT SHALL BE VOID.

5 1090, 5 1091, 8 1082, 5 1093, 5 1094, 5 1085, § 1096,
51097, and 5 1098 were Introdueed, read the first time at
fength, and referred to the Judieiary and Rules Cominittee
for printing.

H 19, by Education Committee, was introduced, resd the
first time at Jength, rnd referred to the Edueation
Committee.

Second Renging of Bills
§ 1054, by Local Government end Taxatlon Cemmittee,
was read the second. time at lepgth and filed for third
reading.

H 28, by Resources and Conservation Commitiee, was
read the second time at length and filed for third reading.

3 1052, by State Affeirs Commitles, was read the second
time at length and filed {for third reading.

S 1044, by Judiciary end Rules Cammittee, was read the
second Lime ot length and filed for third reading.

February 6]

8 1088, by Edueation Cemmittee, was read the secand
time at Jength and filed for third reading.

Third Eeading of Bills

On request by Benator Ricks, granted by unanimous
consent, 8 1008, § 10607, 8 1006, and S 1005 were places at
the haad of the aslendar.

§ 1008 was read the third Lime at length, section by
seotion, and placad before the Senate for final consideration,
the question being, "Shall the bill pass?"®

Roll call resulted as follows:

AYES—Anderson, Beck, Bejtelspacher, Bilyeu, Sruy,
Budge, Calabretts, Chapmen, Crapw, Darringlon, Dobler,
Pairehild, Gilbert, Horseh, Kiebert, Lannen, Maney,
MeLaughlin, McRoberts, Noh, Parry, Peavey, Rakozy, Reed,
Risch, Smyser, Siaker, Sverdsten, Sweensy, Thorne,
Tomtnoga, Twiggs, Watkins, Yarbrough., Total - 34.

NAYS—Batt, Carlson, Crystal, Rleks, Ringert, Rydaleh.
Total = G,

Absent and excused—Lacy, Litds. Total - 2.
Total - 42,

Whereupon the President declured S 1008 passed, title
was approved, and the bill ordered transmitted to the House,

On request by Senator Noh, granted by unanimous
consent, the President ordered the Statement of Legislative

Intent relating fo & LO08 spread uwpon the pages of the
Journel.

STATEMENRT OF LEGISLATIVE INTENT
51008

Prepared by Senator Michael D. Crapo
of the Senate Resourees and Envirenment Commijttee
February 1, 1985

L. INTRODUCTORY STATEMERNT.

Beginning in mpproximately 1977, = significent
controversy arose between [deho Power Company and
certain other water users in the State of ldsho over
the extent of Idaho Power Company's water rights at
the Swan Falls Dam. Ultimately litigation was
instituted egeinst numerous water users by Idaho
Power Company to elarify the status of the disputed
water rights. Bath the Governor and the Attorhey
General of the State of Idaho became extensively
involved In sttempts to resolve ihis dispule, In 1983
and 1984, in two 3separate legislative sessions, the
Jdaho Legislature also grapplad with the controversy
unsuceassfully. A% issue was whether the water
rights of Ideho Power Company should be
subordinated to future appropriators to encourage
further developmeni of agrieultural uses, domestie,
gummerginl, municipal or industeial {DCMI} uses, or
other uses which would he beneficiel to Idaho.

Ultimately, in QOctober, 1384, an Agreement was
reached between the Governor of the State of Idaho,
the Attorney General of the State of Idaha and idaho
Power Company which resolved the controversy. The
agraement required legisiative action and was made
contingent upon pessage by the Idahs State
Legislature  of  certein legislation which was
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referenged in the agreement. This bill, Senate Bl
1008, is the centerpiece of the legislation which is
cohtemplated by the agreement.

STATEMENT OF PURPOSE.

This legislation is Intended to resolve confliets over
whether an existing water right [or power is
subordinated. The legisiation vesolves these confliets
by defining the nature of sueh water rights. It is also
intended to assure that water Is available for
development in Idahe and to provide s basis far
reallocation of water for future develspment. It
recognizes that Klsho's population and commercial
and  industrial  expansion a3 well as  Idaho's
agricultural needs will require an assured amount of
water.

The legislation also clarifies the authority of the
ldaho Department of Water Resourcas to subordinate
future hydropnwer water rights. Finally, the
legislation is an gssertion by the Legislaiure of the
State of ldeho of its suthority to limjt apd regulate
ihe use of water for power purposes.

SECTION BY SECTION ANALYSIS.

A. BECTION J“ (AMERDING SECTION 42-202
OF THE IDAHOC CODE.)

Section 1 amends Section 42-203 of the Idaho
ode by renumberlng the section to be Seetion
42-203A and edding new notice requicements
for applications te divert in exeess of ten {10}
c.l.s. or one thousand (1,000) aere feet of
water. HNolice of such applications must be
published statewide, once per week for two
consecutive weeks. Section | also provides a
mechanism by which persons Interested in being
notified of any prepesed diversions may request
in writing to be notified by the Department of
Water Resources. Such requests may speeily
any class of notlces of application. Persons
making such requestz must pay annual malling
fees to be established by the Department of
Water Hesourees.,

B. SECTION 2. (ADDING A NEW SECTION T
CHAPTER 2, TITLE 42, IDAHO CODE.)

Section 2 adds a new section to Chepter 2 of
Title 42 of the ldaheo Code to be designated as
Section 42-203B, 1daho Code. This legislation is
an cxereise of the State's authority under the
1228 Amendment to Article XV, Sestion 3 of
the ldeho Constitution to limit ang regulate the
use of water for power purposes. The section
represents a specific legislative finding thal il
is in the publie interest of the State of Ideho to
gssure that the Slete has the power to regulate
and limit the use of water for power purposes to
assure an adeguate supply of water for future
beneficial upstream uses. It mlso represents &
leglslative proteetion of the rights of a uzer of
water for pawer purposes (1) agalnst depletion
to the extent of @ minimum flow established by
State action; and {2) to the continved use of
water available above the minimum [ow
subject to resllocation to future uses aequired
pursuant to State law. The water right for
pewer purposes shall not be subject to depletion
up to the emount of the minkmum flow as
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dafined by any applicuble contreet with the
Btate. As mpplied to the Swan Falls Agreement,
the existing minimum stream flow at the
Murphy U.8.G.5. gauging  station s
recommended for change to seasonal flows of
3,800 c.f.s, and 5,600 c.i.s, The Agreement
recognizes ldehe Power Company's rights as
unsubordinated up to the amount of those
flows. While the State may later change the
minimum flows, the reeognition of the nature of
the company's rights will not change. Valid
subordinetion conditiens governing any existing
hydroppower rights are not modified or removed
by this legislaticn,

To accomplish the balsnecing of these
potentially competing interests, this section
establishes & trust jn whigh title te certain
specified water rights will be held. The trust
pertains to waler rights for power purposes
whieh are in excess of minimum stream flows
established by state action. The term "state
action” refers only to action by the iduho
Department of Werter Resources in compliance
with all  applicahle law, andfor  the
establishment of minimum stream flows in the
State Water Plan by Lhe Idaho Water Resource
Board, both of which aectlons are subjeet to
vatificatlon, modificetion or rejection by ihe
Idaho State Legisiature. To the extent of the
established minimum flows and any right
recognized by contract, sueh water cights for
power purposes remain unsubordinaled to gl
usas. The smount of water or water rights held
in the trust {s thus keyed to the meintenance of
the established minimum stream flows rather
than any estimates of how much water may be
available sbove such minimum flows. Any
portion of sueh water righls above the
established minimum flows will be held in trust
by the State of ldaho, by and through the
Governoy of the State of ldaho. This trust will
hold these water rights for the benefit of the
power User so long as Lthey are not appropriated
as provided by law by [future wupstream
beneficial users. The trust wlso operstes,
however, for Lhe use and benefit of the people
of the State of Idaho, to assure that water is
made available [or approprislion by future
upstream users who satizly the criteria of ldaho
Iaw for reallocntion of the water rights held in
the trust. No person to whomn trust waters are
reallocated  shall be required to  pay
compensation to  any party, other  than
appropriate administrative fees established by
the director for processing of the realloeation.

The governer is given specilic authority te
enter into agreements with power users to
define wopplicable minimum streem flows in
accord with the lerms of this seetion, These
eontraets must be ralified by the idaho State
Legisletura,

Thus, existing hydropower rights whieh have not
been effectively subordinated shall not be
subjegt fo depletion below any applieable
minimum flows established by the State.
Hydropower rlghts {n excess of such flows will
be held in trust by the State and gre subject 1o
subordination to, and to depleticn by lawlul
beneficial uses. In addition, il the hglder of
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such B hydropower right enters inte an
agreement with the State definlng the extent of
its hydropower right, the right will remair
unsubordinated to the extent provided by the
Agreement. Sueh agreements must be ratified
by law, and ratification of one such sgresment
is conferred by thiz segtion.

The Diractor of the Department of Water
Resources i empowered as to all future
licenses to subordinate the rights granted fn
gither a permit or a license to subsequent
upstream beneficial depletionary uses, to agsure
the availability of water for sueh uses. The
direetor also shall have the muthority te limlit
permits or licenses for power purposes (o a
specific term.

As opplied to the agreement between ldeho
Power Company, the Governor and the Attorney
General, this trust arrangement resulls in the
State of ldaho possessing legel title to all water
rightz previously claimed by [duhe Power
Company above the sgreed minimum stream
flows and ideho Power Company holds equitable
title to those water rights subject to the trust.
The Idaho Department of Water Resourees is
the entity which makes the determination of
whather water {5 to be resllocated from the
trust under the eriteria of Section 42-203C and
in eompliance with the Slale Water Plan. The
Companys rights may be asserted by the state,
as trusiee, and by Idaho Power Company, as
beneficlary of the trust and Bs the user of the
water right. ldahe Power Company i& not the
sole beneficfary of the trust, however, Future
npprepelators, as persons on whose behall the
trust waiers are held, may sesk io appropriaie
the trust waters in conformance with State
luw. The Stete acts as trustee in thelr behalf az
well, Al such time as a future appropriator is
granted a water right In the trust waters, Idaho
Pawer Company's rights in such apprepriated
water bacome subordinated.

€. SECTION 3. {ADDING A NEW S8ECTION TO
CHAPTER £, TITLE 42, IDAHO CODE.)

1. Section 3 adds & new saction to Chapter 2 of
Title 42 of the Idaho Coda to be designated as
Section 42-%03C, [dehc Coda. This section
specifies the criterin whlch must bs met to
spproprinte waters which are subject to the
trust established in Seetion 2. This section
contemplates & threestep analysls as to
appropriations of water from the trust
established in Sectian 2:

First, the propesed use must be evalusted
undar the c¢rlteria presently existing in
Section 42-208A, including local publie
interast. (Sepata Bl 1008 does not
adversely affect the use of exisiing local
publie interast eriteria. Review ol these
factors i3 sepgrate from the new factors
added by the bill in Sectlon 42-203C.)

Second, if tha proposed wse meats these
eriteria, there must be a determination of
whether the proposed  use would
"significantly reduce® the amount of water
avallable to the power user whose pights are

Februsry £)

owned by the trust. If & signifleant reduction
[s not found, then the application should be
granted,

Third, if & significant reduetlon is found,
then the proposed use must be evaluated in
terms of the ecpiteriz stated in Subsection
42-208C{2). The [inding of a significant
reduction doas hot infer that any portion of
the trust waters should net be developed,
Such a finding simply results In the necessity
of evalusting the proposed use according to
the terms of the griteria stated [n Subsection
42-203C(2). These criterla focus on the
benefits of the proposed use 1o the statle and
local economy, the lmpact on electric utility
rates, the promotion of the family farming
tradition, ard the promotien of full economic
gnd multipla use development of Ideho's
water resources, The fifth criteris seis a
eap on agricultural development above the
Murphy Gauge.

Subsection 42Z-203C(2) {b) clarifies that the
burden of proof in establishing that any of these
criterin  would prevent granting of the
application [z upon the protestant. This
subsection was included to implement the
spacifie  legislative intent  that the
administrative burdens of meeting the new
criteriag would not block future development.

Nene of the factors in Subseetlon 42-203C(2}
are to be given greater weight then any other
by the director in determining whether to allow
future beneficial use of the trust waters. This
provision represents legislative intent that the
consideration of the family ferming treditien,
hydropower  use, domestic, commereial,
munieipat and industrial uses, or other multiple
use develgpments are each to be given equel
eonsideration In the reallocation process, It is
the infent that otherwise gualified water uses
which promote the family [erming tradition or
ereate fobs should be recognized as essentigl to
the egenemy of the State of Idsho.

The eriteria identified in Subsection 42-203C(2}
are intended solely to guide the director of the
Ideho Department of Water Resources in
determining whether & proposed use has geeater
net benefits to the State than the existing
hydropower use. The criterla ldentily those
factors to be considered in making this
determination. Proposed uses for domestie,
commercial, municipel or industeial purposes
and the like are not intended to receive less
welght In the evaluation process simply because
they are not mentioned specifically in the
criteria. Nor s it intended that these uses be
subject to the {femily farming standard
contained in Subsectlon 42-203C(2) (i), or the
agriculturgl eap contained in Subsection
42-203C(2) (vl. In sueh circumsiances onty the
eciteria relevant to the proposed use apd its
impeet on hydropower would ba pertinent.

Tha legislation also specificslly ties the
sppropriation of watar from the ftrust to
copformance with “state-law"” and not to the
new public Inierest eriteria. This provides
flexibility to the state in the future to change

P
i
¢
!
t
i

R LT

e es s

S UL e o AN A ST T e A BT g

SPRRRRRN BT S S e € B

AT e




[February 6

the law if it becomes necessary, without
medifying the operation of the trust
provisions. Thus, Stete water poley is not
frozen by this legislation.

D. SECTION 4. {ADDING A NEW SECTION TO
CH ¢ TITLE 42, IDAHO CODE.)

Section 4 adds a new section to Chapter 2 of
Title 42 of the Idaho Code to be designated as
Section 42-203D0, ldaho Code. This section
rovides that the Idahe Department of Water
egources shall review all water permits lssued
by it prier to the effeclive dats of this aet;
provided, however, that permits having been put
to beneficial use prior to July 1, 1985 are
exempt, These perrnlts are to be reviewed to
assure that they eemply with the requirements
of this aet.  The direstar is authorized to

either cancel the permite or subject them to
new ¢ondllions.

E. SECTION &.

Section 5 eclarifies that thiz got doss aot
modify, amend or pepesl any existing interstate
rompact.

F. SECTION &.

Section 8 declares the provisions of this act to
be severable in the avent that any portion
thereof 5 declared to be invalid or
unenfaresables.

5 1007 was read the third time gt length, seetion by
sectich, and placed before the Senate for final considecation,
the questien being, “Shall the bill pass?"

Roll call resulted ps follows:

AY ES—Anderson, Batt, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Cailabreita, Chepman, Crape, Crystal, Darringion,
Dobler, Falrchitd, Glibert, Horaen, Kieberi, Lannen, Marley,
MeLaughlin, McRoberts, Noh, Parry, Feavey, Rakozy, Reed,
Ringert, Hisch, Smyser, Steker, Sverdsten, Sweeney, Thorne,
Twiggs, Watkins, Yarbrough. Total - 38.

NAYS—Carlson, Ricks, Rydaleh, Tominaga. Total - 4.
Absent end exeused—Lacy, Litile. Total - 2.
Total - 42.

Whereupon the President declared S 1007 passed, title
was approved, and Lhe bill ordered {ransmitied {o the Houss.

8 1006 was read the third time at length, section by
seeiion, and placed before the Senate for {inal consideration,
the question belng, *Shell the bill pags?"

Ro)l eall resulted as follows:

AYES—Beck, Beitelspacher, Bilyeu, Bray, Budge,
Calsbretta, Chapman, Crapo, Darrington, Dobler, Fairehild,
Gilbert, Horsch, HKlebert, Lannen, Marley, McLaughlin,
MeRoberts, Roh, Pesvey, Rakozy, Reed, Risch, Smyzer,
Staker, Sverdslen, Sweeney, Thorne, Twiggs, Watkins.
Tolal - 3.

NAYS—Anderson, Batt, Carlson, Crystal, Parry, Rieks,
Ringer$, Rydalch, Tominaga, Yarbrough, Total - 10,

Absent and excuzed—Lacy, Little. Total - 2,
Total - 42,
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Whereupen the President declared 8 1008 passed, titla
was approved, ang the bill ordered transmitted o the House.

5 1005 wag read the third time at length, section by
section, and placed before the Senate for fine) consideration,
the guestion being, "Shall the bill pass??

Roll eall resulted as follows:

AYES—Andetson, Beck, Beitelspacher, Bilyeu, Bray,
Budge, Calebreila, Chapman, Crapo, Darringten, Debler,
Pairchild, Horseh, Kiebert, Lannen, Marley, MeLaughlin,
MeRoberts, Noh, Parry, Peavey, Rakozy, Reed, Ringert,
Risah, Smyser, Staker, Sverdsten, Sweeney, Thorne, Twiggs,
Watkins, Yarbrough. Total - 33,

NAYS—Batt, Carlson, Crystal, Gilbert, Ricks, Rydalch,
Tominaga. Total -9,

Absent and excused—Laey, Little. Total - 2.
Total « 42.

Whereupoty the President declared 8 1005 passed, title
was approved, and the bill ordered transmitied 1o the House.

5 1015, having heen held, was read the third time at
length, section by section, and placed before the Senate for
final eonslderation, the question being, "Shell the bill pass?"

On request by Senator Darrington, granted by unanimous
consent, $ 1015 was referred to the Fourteenlh Order of
Business, General Calendar.

8 1018, having been held, was rerd the thicd time at
length, sectien by section, and placed befcre the Senate for
final eonsideration, the question being, "Shall the bill pass?

Moved by Senator Anderson, seconded by Senator Heck,
that 5 1016 be referred to the Fourteenth Order of Buginess
for amendment.

An amended moticn was made by Senator Ricks, seconded
by Senator Kiebast, that the Senate recess until 1:30 p.m. of
this day.

The question belng, "Shell the amended raotion pass?"

The amendes motion passed by voice vote, and the Senate
recessed until 1:30 p.m. of this day.

RECESS
AFTERNOON SESSION

The Sanate reconvened at 1:30 p.m., pursuant to recess,
President Leroy prestding.

Roll call showed all members present exeept Senators
Biiyeu, Kieber?, Lannen, Peavey, and Tominags, absent and
excused; and Sepators Lacy and Little, absent and formally
excused by the Chair.

Prior to recess the Senate was at the Thirteenth Qrder of
Business, Third Reading of Bills.

Senator Peavey was recorded present at this order of
buziness.

The President announced that the motion e refer § 1016
to the Fourteenth Order of Business, General Calendar, was
before the Senate for consideration, the question being, "Shell
the motion pess?*
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PRESENT:

SB 1008

Pat Costello

5B 1006

Pat Kole

Tan Nelson

Chainman Neoh, Senators Beitelspacher, Buadge, Carlscn, Chapman,
Crapo, Horsch, Peavey, Ringert and Sverdsten. Senators Little
ard Kiebert were absent.

WATER RIGHTS FOR HYDROPCWER PURPOSES

Mr. Costello, representing the Governor's office, was the first

to discuss SB 100B. He explained the Attormey Gereral's office

has provided a written cutline of the two pleces of legislation
(which is attached to the minutes). He briefly went through the
sections and explained how 8B 1008 fitted into the owverall agreement.

TO PROVIDE THAT THE DIRECTOR OF THE DEPARTMENT (F WATER RESOURCES
SHALL HAVE THE POWER TO PROMULGATE RULES AND REGULATICON,

This legislation will provide statutory authority to the Director of
the Department of Water Rescurces to suspend issuance of water rights
permits or other action on permits or permit applications when
necessary. &t would also give the Director the authority o promilgate
rules and regulations. This authority is necessary in order for the
Department: to ¢arry out new State Water Plarn and statutory mandates
contemplated by the Swan Falls agreement. These include public in-
terest review, imposition of mitigation conditions an certain new
uses, water marketing, and general adjudication of the Snake River.
He pointed cut the only addition to this bill was the "so-called
moritorium authority.” Since the Swan Fall's lawsuit the Rirector
has been imposing a moriterium and this law would merely confirm '
the authority. It would also give him authority to promulgate rules
ard regulaticns.

Mr. Kole, fram the Attorney Gemeral's office, briefly went through
58 1008 by sections further explaining the legislation. He brought
cut the negotiators had two ¢holces in Section 1; to redraft the
Saction or just make some additions, which they choose to do.
Adition was made for a procedure to notlfy interested groups of
new applications when it was in excess of 10 cfs acre feet, 42-303B
does not change the public interest standard but is to pet it in
balance. Section 4 would maet the criteria for reviewing out-
standing permits without creating liability to the state.

Mr. Nalson, the attorney for Idaho Power, gave a status report on
the varlous components of the agreement. Cextain things were re-
quired as a condition of the agreement. 7The filing with the Idaho
PUC has been done. PUC will await legislative action. The FERC
filing has been made and the time for intervenmtion has been run.
One intervention by the National Marine Fishing Services, an
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agency of the Department of Comerce hag been filed. This seems

to relate to the water budget under the NW Power Act. The bill

on adjudication and related funding is in the House Resource

Comnittea. The Bill on PUC jurisdiction is printed and is in

the Senate State Affairs Comuittee., The Company made the decision

ne filing was needed with the PUC of Oregon 80 it was not deone.

It was filed with no formal request for action. The proposed

amencents to the State Water Plan have been made and the Water

Reseurce Board will begin hearings on Jamuary 28 in Idaho Falls.

Mr. Nelson feels there are alot of elements to the plan and did not

want to give the impression the only important one was the minimmm

stream flow. Bqually important part in view of the Carpany is the

public interest criteria. The Company feels it is critical hydro-
be recognized as an element in consideration of new water uses

that affect the rivar above Murphy. Tt is important that the statute

and the contract do not prohibit development. The new public interest

criteria, for the first time, recognize that impacts upon hydro

generation must be cansidered by the Director of Water Resources

when evaluating applications for diversion of water from those placed
in trust.

Asked if sameone would explain where we are in settling problems
with the cost of adjudication for the city of Idaho Falls,

This question was brought up in the Bouse Resource meeting when it
was pointed cut by several legislators from Idaho Falls as well as
the Mayor of that city that the $25 per cfs would cause a dis—
apportinate amant of the fee on the city of Idaho Falls because
they have roughly 20,000 cfs of hydropewer rights there, which
would result in them paying roughly 10% of the power adjudication
vhen they generate dnly 1% of the power. We are locking at chang-
ing the formila to the "rated capacity" as being the measure to
charge for hydropower, The overall amount to be generated for the
adijudication from h would remain constant at about 7.4
million overall for hydropower which isg roughly what agricultural
users would pay, but it will be based on muber of cents per rated
capacity.

Senator Woh said he understood the originel formula had been re-
viewed by the city of Idaho Falls and approved but they sub~
secuently discovered they had made mistakes. The error shouldn't
be blamed on the people who developed the fee structure.

Asked if the rate schedules had been broken down.

Said he had that available and handed out copies. [aAttached)

What is the public interest that has been referred to?
it defined?

How ix

The public interest determination required pursuant to 203C is
defined in 42-203C, 1-5. Those are the only factors the Director
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will be comsidering in this particular determination. It is
actually a two tier process. The DlrECtJDI' initially considers
all of the factors listed on page 2, par. 5, line 21. After that
determination has been made, the Director then goes over to

203C and if the water is available because of a subordination

condition, he then is required to mske additicnal public interest
determination as specifically defined in 203C-2A.

Are you saying then the Director will not have authority to expand
public interest beyord what is stated in this legislation in 2a?

As 1 upderstard it, he would have the ability +o more closely define

what those factors are. He would not be able to adopt a rule and

raqulation that is in conflict with the specifi¢ criteria established

here. If this bill did not pass, he would have to develop criteria

gn a case by case basis as each individual application came before
im.

Would scmeone explain why is it necessary to establish a trust for
the 600 cfp water above the minimm stream flow available for
appropriation.

In the course of the negotiations, in the final stages, we were
"laugerheaded" on the questicn of whether the Company’s water
rights above the mininum flow, would be immediately subordinated
by implementation of the agreement or remain in place unsubordinated
until such time as the state permitted that water to samecne elses
use, It was the Company's position then amd still is, that you
have an additional argurent that the River is fully appropriated
if you leave that hydro right in place until such time as it isg
reallocated pursuant*to the statute. It became scmewhat of a
political problem. The trust concept was adopted to get around

it mo that water was placed in trugt. The agreement clearly says
it is unsubordinated, so ag far as the agreement goes, it is an
unsubordinated block of water. The stata then takes that water
and places it in the tmst, subject to reallocation. This does
two things: it makes clear the state's control of the allocation
of the water and it left the water unsubordinated. So the Conpany
retains its right to urge the state-or force in the proper case-
to use that argument, and that is all it is, under Article 185,
Section 3 of the Constitution. The state then does not have to
allow the water to go to the first quy who comes down the pike.
The trust got around that problem and I think tied it together

to a point where it is a little more effective mechanism to
accomplish the purchase of the agreement.,

Do you feel this is an effective end run on Article 15, Section 3?

I don't know. I can't ol:rvmusly predict it will carry the day, but
our position is the argument is worth preserving. I am certain

as I stand hére, some person with an undeveloped permit who will

be adversely affected by this way of doing business, is going to

challenge it and think it is an arqument worth having.
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Asked if this would be an effective way to protect the minimmm flow
fram appropriation.

That is correct. The minimm flow itself is subject to challenga
by those pecple as being effectively a newly racognized instream
use with a priority date and sameona with a prior permit could take
that water in spite of your minimum flew.

Toes the state have any dbligation to the pecple who took those

permits out years and years ago and have been waiting for the
problems to ke solved.

Certainly. Mo the extent that thay have detrimentally relied and
developed, then they can argue that it is a taking if you extinguish
their rights, We are talking Primarily ahout remassaging these un-
developed permits that have not been developed,

50, I take it the state feels np chligation unless they have spent;
imoney directly on the construction and development .

We owe them the obligation to treat them fairly, but tyveated
fairly under the new regime of the public interest criteria rather
than urder the olgd Straight appropriation method.

A couple additional points. The Hidden Valley Springs case

shows the state does have the authority to recall the permite
without creating liability, but in this case we have applied
"grandfathering in" of anyone who has applied water to the land since
the last irrigation season. If you will Iook at 203D on page 4, each
one of those persons prior to having any property right taken fram
them will have an ogportunity for a hearing and explain why their
particular project should go forward., So there is procedural due
process being applied.

Ags I review this leyislation, it could be argqued there is a hiag
against non-agricultural uses. Hew would a request for water

fram a non-agricultural use be dealt with, like INEL, particularly
under 42-203C,2, (vI?

The criteria as written and as we have understood them and as you
asked, would effect no application beyond the first two. In

other words, if INEL came in and had a major application, First

you would have to determine if there was a sigqnificant impact

on hydropower production. Given the limited consurption of nost
irdustrial uses this is pretty difficult. Let's say they had a
major use, You weald loock at (i) on the potential benefits andg
then (il) for effect on the utility rates. In industyial settings,
that analysis, at least the ones I have seen, would conpel you

to grant it. Obviously, you would have no impact on the family
farming tradition. You might argue that it comes under the full
and econamical use of the water resources ard would have no effect
on the 20,000 acres. In that case, you would ignore the agricultural
related factors. That was our intent, that the Director would only
apply the oneg that obviously make sensa.
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If I undexstand you, under {v) of 42-203C, this could not be
uwsed as to industrial uses to argue that the amont allowed
could not exceed that which weuld fit this state's plan for

agriculture.

That is correct. You also have the policy statements that have
came out of the proposed Water Flan amendments which allocate
150 efs to industrial uses. With that public policy statement
in the Water Plan you have probably caome a long ways toward
approval of this standard in any event.

With regard t0 the 150 cfs that is being allocated for industrial
use, is that 150 cfe out of the 600 cfs that is available?

T™at is correct,

Would that then be determined as a limit or is that a specified
limit or 1s it a specified minimm or what exactly is intended
by this specification of 150 cfs?

Senator, as I understand it, it is essentially a reservation of
that mxch water for those purposes and subject always to change
by the Water Board as it finds out if it is too high or too low.
The race is not to the swift for industry as to that 150 cfs. It
is there and when they need it, it will be available.

In the same line of questioning as Senator Crapo, line 27 and 28

of same section: "no single factor enumerated above shall be
entitled to greater weight by the director in arriving at this
determination.” Doed that not in itself preclude sopme further
development of industrial development because of lines 23-25 of {v)?

As I say, that is not the intent anpd to me 1f you have a solely
agricultural factor, such as (b}, you couldn't apply it to industrial
use. So when the Director got to that onpe, he would have to ignore
it or ctherwise the system doesn't make gense. You would only be
entitled to develop agricultural uses which wasn't the intent.

T0 follow up on (v). The policy referred to the staged

develoment is more fully spelled out in the water plan amendment
as drafted and its clear frem that, that we are not saying there

is a mandate to go out and develop any number of acres. A1l

we are saying is that there is a cap at 20,000, I think what

I am hearing is you are afraid this would prevent us fxom developing
wp to 20,000 or 80,000 in a four year period; that it would some-
how eonflict with {v) and that is not the case.

Let us suppose that industrial uses came along and used up 50
cfs in a year and enough agricultural applications were made to
develop 20,000 acres, would both of those be able to ke done

in a single year?

Yes, there would be no conflick.
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Was there any room for consideration of fish and wildlife
values in arviving at these criteria?

The original reason they were left out is because there were

twa versions. (1) The plan of the 0ld local public interest

that had a camprehensive public interest determination similar

to what was in the bill prancted last year by the Governor and
Attormey General, which woild have subordinated everything and put
it through a new public interest review. We fourd there was re-
gistance even from among soma of the conservationist who felt that
they did not want the old local public interest wipad out, because
they felt that did give them a useful tool., We had option 2 which
was to leave the local public interest as is and simply add the new
criteria that relates to the balance with hydropower, and felt that
we certainly did not intend to make the ability to take fish and
wildlife into account any less available but that was a separate
issue since we are dealing here with protecting hydropewer or
water for hydropower because after all that was what was at iscue
in the lawsuit. Having said that, T would further say, it certainly
is not the Governor's intention to imply that by leaving fish and
wildlife off this list that sawehow it is not in the public in-
terest and if it needs to be stated more clearly in 42-2032 that
fish and wildlife can be considered under the local public interest
we would support doing that. However, we are bound, and do support
the existing 42-203C as written.

I agree with Mr. Costello. I think that the parties are not
camnitted to preservation of 2032 in its prasent form as a
part of these preccedings. However, if there is going to be
an attampt to change that, I think it should be in the form of
a separate bill. Wetare tied to this program and are committed
0o it and if we start amending it, we will be in a real mess,

I would agree with the camments of the other two negotiators,

It was our thought that this was not really an issue directly in-
volved in the lawsuit, While there may be concerns on that score
that should be addressed separately by the legislature.

r

In other words, any of us can propose additional criteria outside
of this package and it will go on its own merit znd that won't
change things one way ¢r another I guess. One of the things T
thought we should look at is critical livestock range, It is
real easy for the BIM to go out and give that range away but

the state doesn't have to give the water away. I guess in a
separate bill would be the place to address that.

Regarding 1006 bill, the second page, line 5 regarding the
existing vested water rights, In making this determination, is
the Director going to ke able €0 consider the entire aamut or

is he just going to look at adjudicated rights? The rights at
Swan Falls, whatever they might be that precipitated the present
sitvation, as I recall, they had been adjudicated between two
parties back in 1907 or 1909 or something like that and far as
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Tom Nelson

Senator
Ringert

Tom Nelson

Senator Noh

Pat Costello

Senator Noh

I can tell that is the only final judgement of adjudication
that we have in respect to any of those water rights. The whole
Process was shut down because there was a determination of 5qMe
sort made in a pending lawsuit that has not reached final
judgement. So, vhat is the standard we are looking at when we
use the term "existing vested water rights?"

The language was chosen in order to inclwde a Constitutional
right not represented by an adjudication, statutatory right
represented by license, or in my Jjudgement, you can get into a
vesting question at a proper stage in a permit process. So my
understanding why we selected vested was to plck up water rights
that fell into those catagories. As far as Swan Falls is
conoerned, as an example, there are T think 3 wataer licenses at
Swan Falls. In my judgement that is clearly a vested water right.
There may ke the adjudication as you point ocut. Probably, as we
wnderstand adjudication now it is probably too narrow to ke much
more than a statement of a constitutional right that is con-
temporanecus with the use. I thirk all of those water rights
would be considered vested as I understand how that term is used
here. also, since this is broader than Swan Falls s the Director
may be entitled to protect a well pemit if the well were drilled
and the water in use, I think that iz vested to the point that the
Director could try to protect it by putting a moritoriuwm in an ares
while say, he locked at a critical ground water designation.

To pursue this further. It seems to me this procedure, in effect,
will force the applicant to go through the administrative appeal
or perhéps take it on up to the court. Tt further seems, it

sort of puts the state in a position of saying, we are no longer
going to have free wheeling appropriation. We are going to

put the fromt end burden at least on the interding appropriator
more 20 than in the past,

I thirk it bas that -potential in a given factual setting. Among
my clients one of the things they like least about the DPresent
system is the fact that if there is a senior appropriator they
have the burden of holding off the junior. They say, "why do

I have to do that, I was here before he was——why is it my problem?"

Under this agreement, what is to preclude a utility from buying up
or leasing whatever water they can get their hands on and in effect
take up all those remaining waters., BAs I read this, thay are
pretty well hore free on all purchased and leased water.

That is correct, fThey can acquire through purchase upstrean
stored water which they can run down the river, They are entitled
to that and it can't be appropriated between the storage site
and the hydro site. They would be free to do that.

Wnat about water that is lost for instance because sQrozone fails

to file a claim by the cut off date. Is that water in a situation
where another party would have to file on the Water? Can yOu lease
wataer thet is lost for failure to file a claim?
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Pat Costello
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Budge
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Benator Noh

Pat Xole

Sehator Noh

Pat Costello

Senatar
Ringert

Pat Kole

No, there would be no property right fo acquire in that case.
They would have difficulty establishing a right anywhere upstream
from their facility becavse they would not be able to apply it to
a beneficial use Jown below. It is difficult really for me to
conceive of them acquiring any right other than a right to a
certain amount of storage water in storage in the stream itself.

Isn't that presently true?

Yes.

Where are we with the Spokane River system? If the Covernor goes
to Washington Water Power and says we want to negotiate 2 minimm
flow s0 we can have further develogpment and Washington Water
Fower says no, we won't negotiate. Then where are we?

First off, I think it i5 probably not well known, but we have
already opened wp discussions with Washington Water Power and
they have indicated that they do want to negotiate, So I would
think the possibility of them absolutely refusing to negotiate
is small. If they did, we would of course be in the same type
of situation as we were with Idaho Power. We wonld be in a law
suit. They have indicated that if this program passes and if
they have the authority to negotiate with the Governor, they
intend to do so.

Iooking at future hydro development, say for example on the
Salmop Rivex, is it possible for the Director to subordinate
those future hydro rights without officially establishing a
minirem flow on the stream?

Yes, Subpavagraph 6, under Sec., 2 of the main bill authorizes

the Director to impeose the subordination condition on new permits
and licemses for power purposes. That is not anyway tied to the
preceeding five paragraphs so it would be jugt a straight sub-
ordination condition. I think the real question you raised though,
if he does that in the absence of ‘a minimyn flew, where is that
right in terms of the regime estahblishsd in the preceding paragrach,
vhich talks about the rights below the minimm flew being un~
subardinated, and the anes above it heing held in trust. Clearly,
that regime contemplates there would be a minimum £low there, and
that we really did not intend that it would apply across the board
if there were no minimum flows in place at that time,

Why is the provision in there that authorizes the Director to
1imit a permit or license for power parposes? Why is this any
part of the Swan Falls settlement?

Basically, there has always been a question as to what the state's
authority is pursuant to the 1928 Constitutional amendment. In
taking a leok at that issue, while there is good authority for the
proposition, that amendment was self executed as part of the
settlement negotiations as the Attorney General felt there shoeuld
be saome specific authority given to the Director to subordinate
hydropower water rights and that is what pavagraph 6 does.
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Senator
Rngert

Pat Kole

Senator Nch
Pat Kole
Senator

Ringert

Fen Dunn

Senator Noh

This agreement I feel is being promoted very heavily. The local
hewspaper 18 telling us through editorials that the legislature
shauld not mess around with the settlement in any way shape or

form and I den't see any reason at all for that particwlar pro-
vision which will affect a great deal of amall hydrop perwits and
applications and this tagging along on the enphagis that has been
Taised to settle the Swan Fallsg issue. The last one I saw like
this was a rider on an 1888 appropriation bill in the U.S. Congress
that tied wp all the water in the western U.5, and landg for the
next three years until they got to the 1821 amendment of the present
land law. Will someone tell me why this has to be in the Swan Falls
settlement?

Bagically all paragraph 6 does is grant authority and dees not re-
quire the Divector to subordinate hydropower rights nor does it
make it mandatory. In certain situaticns where there is productive
upstream land that could be developed, the Director will have to
sit down and take a lock at whether ar not he should subordinate
the hydropower right. Owiously the Director's determination
carmct be arbityary or capricious or contrary to the policy =et
dovm by the Legislature, then his decision could be appealed in
court. I think the reason it is here, it was felt that the Swan
Falls situation would not have arisen had the legislature enacted
similar laws back in 1928, 7The effort here was tO make sure that
as best we can forezee we do not get oqurselves into another Swan
Falls sitnation in the foture, That ie the reason why it is in
the agreement and why we think it is necessary.

In other words, we might head off a court case and legal costs
saretime in the future by acting now,

That is correct.

I think I know why it is hexe in this bill but nckody has yet
sald that it is essential to the settlement of the Swan Falls
COMTLOVRTSeY .

The primary reason I gee it there is to avoid Swan Falls re-
occurring again. Without that if Idabo Power decides to build
one of the dams they have proposed on the Snake River, we are
back in the Swan Falls situation if there isn't clear sub-
ordination authority. The same is true an other rivers. It
isn't just the small hydro. Virtually all the small hydros are
high encugh up in the basin that thare is no development cccurring
above them.

I would like to ask cne of the PUC Commissioners to speak as to
how they are viewing this agreement and particularly I have heard
the question raised that the legislation as drafted to protect
Tdaho Power from claims for fallure to deferd their water rights
would apply to all waters rather than just those placed in trust.
D you gentlemen feel you will have sufficient authority under the
legislation to assure that the Company deesn't dispose of or sell
its water rights ather than those properly dealt with by this
legislation?




Minutes, Resources Comittes - 10 - . Jan. 18, 19835

Mr. High
Hie

Senator Noh

Mr. High

Senator Crapo

Mr, High

Mr. Swisher
PUC

Ward Conley
PUC

T think the crucial issue with respect to your question is in
bill 1007. ‘this legiglation I feel is extremely sssential be-
cause in effect it clarifies the legal status of gains of sales
and dedicates the benefits of these sales to the customars

of the company rather than the shareholders of the company. It
in fact, sets the title of the water in the ratepayers rather
than the shareholdars. Wwhatever happens to the other bills, that
oné gheald pass,

liow about the other bill that protects Idaho Power fram claims
by ratepayers. I've heard it argued the bill is too broad and
would free Idahe Power frem even protecting its unsubordinated
water right included within the minimum flow and wouldn't Just
protect them from ratepayers for that water which in effect is
subordinated through the agreament,

Speaking of that water below the 3900 minimm flow, I would think
the power campany would have no incentive to deal with that water
if 1] the benefits went to the ratepayers. In other words, I
can see where the water would be depleted down to 3900 cofs. This
figure has been established by negotiation process, taking into
account historic flows, updated curxent projected conditions and
there is nothing more uncertain than stream flows and that un-
certainty, perhaps the camittee would like to take into effect
and set aside 150 ofs for industrial future uses as a protection
against that uwwertainty factor.

Are you suggesting then we as a committee in the Legislature
specify that certain amounts be set aside as dedicated to
industrial uses and specifically subordinate other uses in that
amount? .

Yes. T think Mr, Welson indicated that minimm flow has to be
tied to the public interest criteria and if you take the minimm
flow as something in the public interegt, it is rather reaningless
if the process gets you down 4o 3900 cfs and suddenly the long
term climatic conditions change and you need to supply new
mmicipal and other needs. A factor in your deliberations on
public interest, I would suggest a paragraph be put in recegnizing
uncertainities and perhaps reserving scmething more than the 3900
cfs to recognize that,

As for Senator Crapo's concern, historically water development
has heen based on the abhiliry to assess the charges to those

who gain from a profject. Baving watched three successive years

of surplus run down the river, it seems same state policy, state-
wide not just Snake River basin, needs to be put in place for
water retention other than pure divarsion for benmeficial use.

Regarding 1005. It seems there is prebably no question of the
defense provided in SB 1005 being used for anything other than the
matters spacifically touched on in the contract. It is what
lawyers call an affirmative defense. It would deprive the PUC

of Jurisdiction but first must pertain to sawething relating

to the contract. Locks fine to me.
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Pat Costello

Senator Noh

l Pat. Kole

Go to page 3, of SB 1008, between 5 and 6, we have the Governor

to enter an agreement defindng that portion of a
water right being unsubordinated and then on &, you have the
Director having the authority to subordinate rights. as I
recall, the Directer works for the Water Board which the Con-
stitution and the Supreme Court case we touched on the last
few years set up as another entity , 50 to speak. Do we have
a conflict thera? Is there ancther constitutional body in a
sense that is outgide of the reach of the Governor that has the
authority to subordinate water and another constitutional
entity that has the authority ....

The authority gramted under paragraph 5 is to enter into contracts
which are not self executing. All this does is really authorize
the Governor to go out and negyotiate contracts to bring to the
Legislature for ratification. Neme of them take affect unless
they are ratified by law and because of that, in my view at least,
I don't think this would raise any constitutional issues of
separation of powers, either vis-a-vis the legislature or the water
Board, particularly given the vassage of the contract,

Along those same lines, would you care to outline briefly, just
exactly what ara the limits and extent of the Govermor's poser
to grant water rights through the trust dgreemant? This trust
agreement- has scmetimes been interpretated as granting the
Governor an inordinate amount of authority in determining who
gets water and who doesn't.

Yes, as I was glancing through the Attorney General's tastimony

i was a little troubled by a statement here that the Governor would
be impowered under this to approve of waters to be allocated under
the trust. That 1s not really what is contemplated here at all.
This is strictly a passive trust over which the Covernor will not
exert any active discretions, It is modeled aftar trusts that

are set up to reserve water in certain lakes arourd the state.
There are half a dozen of these trusts set up by Idaho law. The
Govexnor is named as trustee just hecause you need an individual

to be sued in the eventof scme scrabble over the trust assets.
Beyond that it is automatic that water rights flow out of the
trust into private hands if they are granted in accordance with
state law. So, it simply was a mechanism to cut the legal and
equitable title to the water imrediately so there is some immediate
change in position of the parties., Soon as this agreement be-—
cares binding this statute tekes effect, legal title to the water
will go 0 the state and the Campany maintains the beneficial use
of the water as long as the trusts last., It is a passive trust.

Mr. Kole and Mr. Nelson, do you conmcur with that interpretation?

Yes, In looking at page 3 I think that is slightly inaccurate.

The Governor of course is a passive trustee. The intent here was
that the Director would be the individual who would make the re-
allecation detexmination. Basically, that last paragraph of the
Attornasy General's testimony, should read the "Director” will be
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impereered and not the "Governor” o release watar,

Yes, I think it is clear om page 3 the Senator referred to lines
16 through 19, the rights have to be acguired purusant to state
law ard inless you change it, the Governor plays no part in that
process.

On that trust provision, it should be noted that the ultimate
control aver those trusts does rest with the legisiature. They
created those tmusts and of coursa theay can alter them or take
whatevey steps are necessary.

My question is primarily one of procedure here in committee.
Surely everyone knows the answer but mg because 1 am a freshman.
But it seamns to me we need to leave a very good track of leg-
islative history on this legislation, 2s I study it it needs
clarification in my mind and I am sure there will be alot more

" testimony and evidence presented. Is it already set up by

samne mechanism that the testimony which is recordad here today
and tha prepared testimony presented here today to become part
of a prepared record that is maintained so that in the future

there can be reference made to It to ensure the intent of the

legiglation is followed?

Senator Crapo, my understanding is we have no financial provisions
or procgdures in precedent to do that. I personally bave in mind
ensuring that there is move than one copy of the tapes and they
are placed in the records of the Department of Water Resources
and the Law Library to create as goad a record as we can.

There is a problem evén with the tapes because that is merely a
record of the committee proceedings and doesg not necessarily
reflect the intent of the other 30 senators on the floor. It
iz a very netmlous job in Idano to determipe what 1s the intent.

T am aware of that. As an attormey I do alot of searching

through legislative history where its available to figuve out

what the laws mean. It definitely in my opinion would be beneficial
to have as much preserved as possible. For exanmple, the written
statement by Attorney General Jones and perhaps enccourage

thoge who appear hefore the committee in the future to be sure
that their understanding of the bill is at least represented

in the legislative history as something considered and that we

make an avenue available for that to be done,

I thimk the nature of the legislation itself justifies very
acourate records to be available.

In the House by majority vote, we spread upon the pages of the
Journal a letter of intent. You can meke that as long as you
want.

That is correct.
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Tom Nelson

Ken Dunn

Rack to number § of 42-203B, where the Divector shall hava the
authority ....where are we with compensation for the holder of

a hydropower right at a later date? In the event I invest a
substantial amount of money in a small hydrve-. right and have it
producing and PUC and FERC in their wisdom detexmine I should
receive stmas compensation from a power company for that and
Senator Peavey buys a shesp allotment and decides to water the
grass up there. Where am I going to be with my investment once he
starts pulling the water out of the creek for his sheep?

If as is the practice now, your permit was sybordinated when
issned, you would be subject to Senator Peavey's watering his
sheep. If your permit had keen subordinated you would be subject
ta this depletion. If it were not subordinated and the Divector
degided in his wisdem vou should have a chance to get your project
paid cut before the subordination tock effect, then you might be
compensated in that sitwation.

Is it all up to the Director whether I recelved canpesnation of
not and is there anything in here that sets up critevia by which
he shall determine how mach I ghall be compensated or is that
pramlgated by rule and regulation?

The compensation issue would follow the subordination issue
ipitially. If you were subordinateqd you would have no Tight to
conpensation and it is solely the Director's discretion as this
ig written to implement that comstitutional provision. So if
he has no quidance, it is my guess that hen’s teeth and unsubr
ordinated power rights from now on are going to be about on a
parity.

One of the things we are trying to da on amall hydros, as
defined in rules and requlations, is that If just a small
ameunt of water makes a drastic change in econamic effect of

it, we will issue the permit for a definite period of time. We
look at the payout period on the project and at that time look
at subordination and where it is necassary, we protect that
project for a time so theve isn't a dangev of economic disastex.

e Chaimman thanked all for their attendance and there being
no further business before the comulttee, the meeting adjowrned.

Tapes of this meeting will be on file at Water Resource and the

Law Library,

‘ . ird Noh, Chalrwan
5 I )

Bév Mullig:s ¢ Seoretary
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Prepared Testimony of Jim Jones,

Idaho Attorney General
: on
Senate Bills 1006 and 1008

Serate Bills 1006 and 1008 are part of the Swan Falls
legislative package. Both bhills must be passed if the Swan
Falls Agreement is to be implemented,
| §B 1006

Senate Bill 1006 gives the divecter of the Idahe Repatrtment
of Water Resocurces the authority to suspend the issuance of
parmits ip certain instances and to promulgate all necessary
rules and regulations regarding the agency's legislative wan-
dates,

Presently, the director does not have express authority fto
suspend the issuance of permits. The Swan Falls conflict has
made it abundantly clear that this authority is necessary to
avoid exacerbating conflicts over the use of water. Though the
department suspended issuance of permits and licenses pending
resolution of the Swan Falls controversy, If challenged, it may
have been required to issue permits and licenses, which wonld
have subjected the departmemt to increased financial liability.

The authority to ﬁromulgate rules and regulations is,
necessary to implement an effectlve 5y$tem for the allocation
of any water made available pursuant to the Argument., Further,

rules and regulations will inform the general public about the
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director of the department intends top exercise his legislative

duties,
SB 1008

Senate Bill 1008 is the centerpiece of the Swan Falls
Agreement. The bill represents a very delicate balance betveen
the interests of hydropower producers and the interests of
other water users and the State of Idaho.

Proposed section 42-203 addresses two problems. First, the
section provides a method for resolvinmg conflicts over whether
an existing hydropower water right is subordinated and, if so,
on what basis the water may reallocated. Second, the section
provides that the directer shall have the authority teo suBordi-
nate all future hydropower water rights.

Subsections (1) through (5) of section 42-203B specifically
address the Swan Falls controversy. The trust approach
embodied in these subsections is an outgrowth of the difficulty
the parties encountered in defining Idaho Power Company's Swan
Falls water rights. From the outset of the negotlations with
Idahe Power Company, the State insisted that it have ownership
oveT those waters made available for future users as part of
any settlement, Idaho Power Company, however, insisted that it
retain control over any water made avallable until such time as
the water was put to beneficial use,

The State's position that it must have ownership of water
allocated to future use was based on the premise that if the

Company rtetained ownership, it would be required to protest
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évery application for the water, thus frustrating the objective
of making additional Snake River water availabje for appropri-
ation. Further, the State was concerned that g subordinatabie
water }ight would be viewed as a sham transaction by the courts
and struck down as a vielation of Artiele XV, § 3 of the Idaho
Congtitution, Finally, the State felt that leaving ownership
in the Company did not provide adequate protection for the
citizens of Idahg,

Idaho Power Company contended that the State's insistence

@n  complete subordination prevented the State from balancing

hydropower benefits dgainst the benefits of Proposed uses. Tha

Company wanted the State to uyse its Tight as g shield against
possible constitutional challenges to the State's denial of
certain uses as pot being in the public interest,

As drafted, the State possess legal title to all waters

previously claimed by the Company above 3,900 c.f.s,

izfnedﬁidﬁ7C3° Uit e, /&Kiéﬁ&irﬂ'

trustee of the waters, the will be enmpotiered to
release water to any yser t%at complies with eéxisting state law
and the new criteria for'reallocation set forth in section 3 of
this bil], The trust concept, thus, permits the state tp
assert that the strean is fully aﬁprOpriated beauss of ap
existing claim while at the same time making water available to

those uses that create a net benefit to the State,

¥




Though, as is apparent from the previous discussion, the

definition of the Company's right was very difficult, a major

benefit from the negotiations 1is the establishment of a

framework for resolving similar conflicts on other Tivers in

_the State of Idaho, In order to avoid litigation regarding the

State's power to subordinate an existing water right that is
claimed to be unsubordinated, holder of a hydropower water
right define a wminimum flow for its facilities while atr the
same time receiving assurances that the balanee of its claimed
tights will not be appropriated unless the State determines
that there is a higher and‘better uses for the water.

As briefly noted above, the State proposes to treat water
that is placed in trust by an agreement negotiated pursuant to
the authority of proposed subsection (5) of § 42-203B
differently from other waters, In additien to meeting existing
statutory criteria, a person contemplating the appropriation of
trust waters must also satisfy the criteria of proposed section
42-203C, =

The criteria set forth in proposed section 42-203C are
supplemental to existing criteria. Though the section vefers
to public interest, it in no way limits the existing local
public interest standard of Idaho Code § 42-203. In fact, the
use of the term public interest could be misunderstood unless
the history of this section is explained. During the early
part of the negotiations, a total rewrite of I,C. § 42-203 was

envisioned, with the 1local public interest standard being
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incorporated into new public interest criteria, This concept

wa abandoned when the parties realized thar a teral rewrite was
practically impossible, technically difficult, and tactically
unwise. The ¢riteria as written do not and are not intended to
remove any existing protection for other in-stream values
¢currently existing under Idahe law. Rather, the criteria are
designed so0lely to guide the director in making reallocatlon
decisions, Section 42-203C is intended solely for the purpose
of determining whether a proposed use has greater net benefits
to the State than the existing hydropower use. This section
will not come into play wunless the director determines that
existing ¢riteria are satisfied.

The criteria in 42-203{c)(2)}(a) identify those factors that
are critical to the determination of whether the proposed use
is preferable to the continued allocation of the trust water to
hydropower. Since the premise is that gome {future uses are
desirable, the negotiators believed that the burden of proof
should be placed on the protestant., Only if the protestant
establishes a basis for its claim of adverse impact on hydro-
power needs will the applicant be required present evidence of
public benefits flowing from the proposed use. It is very
important to note that the water held in trust by the State
subject to reallocation is5 tied to state law and not the public
interest criteria. This is very important because it gives the
State flexibility into the {future. If the public interest

criteria is not, after trial and error, precisely what the




iegislature desires, the standards can be changed without
affecting this agreement, state legal ownership of the water
rights invelved and the trust arrangement established,

Aside from providing a mechanism for resolving the subardi-
nation issue with regard to existing.hyﬁropower water rights,
proposed section 42-203B(6) declares that the director may
subordinate any future applications for hydropower use. This
subsection is an express implementation of Article XV, § 3 of
the Idaho Constitution. Clarification of the director's
authority to subordinate hydropower use will ensure that Ffuture
uses of the unappropriated waters of the state will not de

precluded by future hydropowér PrOojects.




RECOMMENDED ADJUDICATION COST SHARTNG
For Snake River Above Lewiston

ADJUDICATION COST § 27,369,000

(Discounted at 10% to July 1, 1986) 19,035,000
CLAIM FEES
$50 per claim X 61,694 water rights $ 3,084,700
$25 per claim X 52,332 damestic & stockwvater ing rights 1,308,300

VARIABLE WATER USE FEES*

Irrigation: 81.00 per acre X 3,700,000 acres $ 3,700,000
Hydropower: .

$25/CF5 x 259,441 CFS Private or Municipal 6,486,000

B25/CFS X 29,815 CPS USER or COE : 745, 400
Adquaculture: 810 per CF5 X 13,63] OFS water rights 136,300
Menicipal: $100 per (Fs X 1,161 CFS water rights 116,100
Irdustrial:s $100 per CFS X 6,493, CFS water rights 649,300
Miscellaneous: filing fee only- C 0
Public: 5100 per CFS X 20,315.6 CFS water rights 2,261 ,600%%%

$ 18,487,700

STATE SEED MONEY _ 1,000,000

§ 19,487,700

* Claimants are allowed to spread 'variable water use fees exceeding
$1,000 over ag many as.as many as five annual payments with 10%
interest accruing on the unpaid balance. Monies in the adijudication
Account would be invested by, the Treasurer, with interest accruing
to the Account, )

** This revenue is based upon the power plant capacities of the fedearal
facilities. ’

**#$52,131,300 of this is a state chligation. This figure includes
$230,000 for raising the minimum £low at Murphy gauge from 3,300 CFS
to 5,600 CFS in the winter, Tt does not include a $1,300,000 foe

that would result from setting a new minimum flow of 13,000 CFS ag
Lime Point,

CAUTTONS:

1)  Water use numhers may be overestimated due to doublecounting, thus

lowering revenues., The amount of water use on unrecorded rights
is vnknewn.

2) The number of actual water rights is similarly unknown.

3) If all parties are not assessed within one Year, revenues will be
lewer.

4)  While domestic apd stockwatering rights have been included in the

adjudication, the cost of Processing these claims has not been
included and is unknown,

frstat /dgprop
l.16.85




. . - NUMBERS OF IDARO WATER RIGHTS
. ABOVE: LEWISTON
SWAN & ENTIRE
“ bSE FALLS  § AOVE o STATE 3
Irrigation 32,137 88.4% 51,968 84.2% 61,441 B3.3%
Hydropower 651 1.8y 1,267 2.1% 1,620 2.2%

Aquaculture 722 2.0% . 1,063 1.7% 1,141  1.5%

- " Mupieipal B0 1.1 773 1.3% o964  1.3%
Industrigl 77 2.7% 2,745 A.4d% 3,638 4.9
Miscellanecus 742 2.0% 1,631 2.6% 2,202 3.0%
Public . 7 2.1% . 2:247 A.6% 2,743 I1.7%

TOTAL 36,366 TP - 61,684 - - 73,749

Stockwater 8,601 . 19,836

Domestic 10,026 32,486
.. Subtotal 18,627 . 52,332
. ', GRAND TOTAL 54,993 il - 214,026

HOTES: -

1)  These numbers have been enlarged from the nimber of water rights actually on
record by a factor of 1.74, which reflects the mmber of unrevorded water
rights that past adjudications have turned vp. Thus, these estimates may be
high for scme uses, rarticularly those with smaller mumbers. In additicn,

; scme rights may be doublecounted under more than one use, when, in fact, one
use is primary.

2) The number of water rights holders varies considerably from the number of
water ugsers. A single water right held by a wunicipality or irrigation

district may serve hundreds of users.
3)  Industrial uses include:. industrisl, mining,. commercial,

4) Miscellanecus uses incliude: recreation, private fire protection, individual
heating or cooling, aesthetics,

5) Public uses inclwde: wildlife (mostly held by Forest Service and RIM},
water quality improvement, minimum ipstream flows,

.' Division of Financial Mapagment
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MAXIMOM ENTTTLEMENT OF WATER RIGHTS

ABCVE SWAN FALLS LEWISTON & ABOVE

‘&S 1000 AR crE 1000 ar
irrigation 140,930.0 101,850 184,770.0 133,533
Hydronower 163,062,0 117,845 289,256,0 209,045
Aquaculture 13,404.0 9,687 13,631,0 5,851
Municipal 723.0 523 1,161.0 839 |
Industrial 2,268.0 1,639 6,493.0 4,693
Miscellaneaus 14,170.0 10,24] 15,247.0 11,.0)9
Public 5,802.5 - 4,194 == o 20,315.6 14,682
TOTAL 340,359.6 245,979 530,873.6 383,662

[}
' ' Notes:

1)

2)
3)

4}

3)

Water use may be douhleceounted, particularly for miscellaneous and
mblic uses. fThe same water right often lists several beneficial
uses, of which one is Primary. 'Thus, these nurhers probably
Yepresent upper limits £&r the more minor uses. In addition,
theze figures jnclude applications not ag yet approved for all
Uses besides hydropower. Hydropower includes only permits,
licenses, claims, and decrees.

Industrial uses include: industrial, mining, commercial,

Miscellaneous uses include: recreaticn, private fira protection,
individual heating or cooling, aesthetics.

Public uses include: wildlife mestly held by Forest Service and
BLM), water qualjty improvement, minimum instream flows.,

Domestic, stock watering, and groundwater recharge uses have been
dropped.  These rights are not normally disputed, but need to he
cuantified,
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