BEFORE THE BOARD OF COUNTY COMMISSIONERS
IN AND FOR THE COUNTY OF JEROME, STATE OF IDAHOR Ecgyy,
RECEIVED Ep

iy
NOV 202007 oemrge, o

IN THE MATTER OF: e
| DEPARTMENTOF  “CU7HSay, RESQURCES
The Request of Big Sky Farms for a Livestock 'MERFORSCNTGM DECISION

Confinement Operation located at 1458 US
Highway 25, Eden, Idaho

Mo’ Nt Nt Nt Mo St

This matter came before Board of Commissioners for Jerome County (“Board”)
for consideration of an application for a livestock confinement operation. The Board
provided appropriate notice, held a public hearing, and provided persons an opportunity
to be heard according to applicable laws and statutes. Testimony and exhibits were
admitted in evidence and considered by the Board, which now decides as follows:

7 PROCEDURAL HISTORY

Big Sky Farms Limited Partnership ("Big Sky”) submitted to the Jerome County
Plarmmg and Zomng Admlmstrator (“Admlmsurator”) an application on May 3, 2007, for
a livestock confinement operatlon The proposed faclhty was for 8000 Animal Units on
1204.6 1 acres located at 1458 US nghway 25, Eden Idaho (“subject property”). Per
Jerome County Ordmance 13-5.02, the apphcatmn was forwarded to the Idaho
Department Agnculture Siting Team, which made a visit to the Subject Property for a
suitability determination. The Siting Team’s evaluation of the site was sent to the
Administrator on June 8, 2067. Per Jerome County Ordinance 13-6.03, the Board set a

vpul-)lic hearing on the application for September 25 and 26, 2007, and then held a public
meeting on the matter on October 9, 2007. At the October '931 meeting, the Board by way
of motion denied the application by a two to one vote. The Board now submits this
written decision in accordance with Idaho Code Section 67-6535.

_ AUTHOR_ITY

Idaho Code Section 67-6529 holds that a board of county commissioners shall
enact ordinances and resolutions to regulate the siting of large confined ammal feedmg

peratlons and fac111t1es, and which will also regulate the approval or 1ej ectlon of sites for
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such operations and facilities. Jd  Chapters Five' and Thirteen of the Jerome County
Ordinance encompass such regulations in Jerome County. A governing body’s approval
or denial of an LCO permit application shall be based upon standards and criteria which
shall be set forth in the comprehensive plan, zoning ordinance or other appropriate
ordinance or regulation of the county. LC. § 67—6535(&). Further, 67-6535(b) requires
written findings from a governing body contain a reasoned statement thét explains the
criteria and standards considered relevant, states the relevant contested facts relied upon,
and explains the rationale for the decision based on the applicable provisions of the
compreh‘ensiv.e plan, relevant ordinance and statutory provisions, pertinent constitutional
principles and factual information contained in the record. Id ; Cowan v. Board of Com'rs
of Fremont County, 143 Idaho 501 (2006).
FINDINGS AND CONCLUSIONS

The Jerome County Comprehensive Plan (“Plan”) and Ordinance (“Ordinance™)
set fourth various standards and criteria considered relevant by the Board to this
pmﬁcular_application. " The majority of such criteria are set fourth in Chapter 13 of the
Ordinance. Specifically, Section 13-5.02 reqﬁires that only a coinple_téd appliéation be
filed with the Administrator. Jd An application is complete if éll the requirements
identified in subsections (a) through (m) of 13-5.02 have been complied with.

Big Sky filed such an application on May 3, 2007, and testified at the hearing that
all requiréments were fulfilled and that the application was therefore complete. However,
testimony was also given to the contréry, indibating that the application was not complete
for three reasons. The first bemg that comments from the Valley School Dlstrlct
(“Valley”) were not attached to the application at the time it was submitted to the
Administrator; the second being that a domestic well that was within a mile radius of the
proposed facility was not properly-identified on the vicinity map; and the third being that
sink holes were not properly identified on the site plan.

Subsection (I) of 13-5.02 holds that “[s]ite assessment comments are required
from the appropriate Highway District, Irrigation Delivery Department, South Central
Health Disfrict, Department of Agriculture, Department of Water Resources, and/or other
agencies designated by the Planning and Zoning Administrator. The Applicant is

| ’lﬁl?t
! Chart 5-1. ' __ ﬂ tL
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‘required to submit these comments with his application”. Id. (emphasis added). At the
Hearing, Jim Stewart testified fhat it was determined at a February 6, 2007 Board meeting
that comments from Valley would be sought by the Administrator and be included in the
application. (Hearing Tr. pp. 208 and 313). Mr. Stewart argued that because the letter
from Valley was not received until July 28, 2007, the application was not complete and
should not have been accepted until that time.

‘ Clearly, school districts (and specifically Valley in this case) are not one of the
specified agencies listed 13-5.02(1). However, the issue presented by Mr. Stewart is
whether Valley was an “other” agency designated by the Administrator that should have
been included in the application. Mr. Stewart points to the February 6, 2007 hearing and
argues that it was decided at that hearing that comment would be sought from Valley.
(Hearing Tr. p. 170). The Administrator confirms this by stating that the Applicant was
requested to seek Valley’s comment. [d However, both Mr. Stewart’s and the
Administrator’s statements were made in response to questions posed by the Board, the
nature of which makes it clear that the Board was simply interested in hearﬁlg Valley’s
comments prior to making a final decision in this matter; not that such comments
necéssariiy needed to be submitted along with the application.® (Jd, 169 and 170).
Therefore, it is clear that the Board merely wanted to hear from Valley before it made a
decision in this matter, but there was no requirement from the Board or the Administrator
that the Applicant would file such comments at the saxﬁe time of the application. The
Board finds that Valley was not made an “other égency” as included in 13-5.02(1).
Therefore, Valley’s comments did not need to .be submitted at the time of the application,
and because they didn’t need to be, the application is not deemed to be incomialete for
this reason.

| - Mr Stewért also argued that the application was not complete on the bases that a
domestic well was not shown on the vicinity map as required by 13-5.02(e)(1). Mr.
Stewart only stated that a domestic well did exist and that it was within a mile radius of
the proposed facility. However, he did not identify this well or point to where it was

located. He simply stated, “But you can ask my father.  He’s got a domestic well that’s

2Commissioner Obenauer asked Mr. Brown if a list was made of the agencies that the Board wanted to hear
from for this decision making process, and asking Mr. Stewart about Valley wanting to be included in this.,1 'ﬂ-ﬁf'

dialogue. | . Ll")
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within that mile range that is not on that map, so that part is incomplete.” Mr. Stewart
presented no other evidence in regard to this issue. His father, Mr. Fred Stewart, did
testify that the map being used for reference purposes at the hearing did not show his
culinary well (Hearing Tr. p. 46), although he did not state that such well was in fact less
than a mile from the proposed facility.

Ordinance 13-5.02(e)(1) requires wells within a mile radius of the proposed
facility to be indicated on the vicinity map that is submitted with the application. The
vicinity map submitted by the Applicant in this matter identifies numerous urigation and
domestic wells that are located within a milé radius of the proposed facility. (Exhibit 7).
Several of these irrigation and domestic wells are located in the areas identified as
belonging to Mr. Fred Stewart. However, Mr. James Stewart claims that a domestic well
exists within the mile radius that is not shown on the map._ This claim however, is all M.
James Stewart offers. He does not point to where on the map this “m:iésing” well is
locatéd, or give any other type of evidence that would support its existence. Mr. Fred
Stewart does identify a culinary well that is not on the map, but it is unclear whether this
is the'same well that Mr. Jarnés Stewart was referring to. MTr. Fréd Stewart does not
claim the missing well that he discusses is within the mile radius, or that it is missing on
the vicinity map. His testimony is ohly that it is missing from the map that he is referring
to at the hearing.

Somewhét contrary fo this testimony is that-of M. Mz_:ltt Thompson’s, Big Sky’s
consultant, who testified, “We’ve gone through a tremendous amount of effort to give
you an application that is as detailed as possible. I v\‘rould dare say this is probably.the .
most detailed CAFQO application that J erome County’s received.” (Hearing Tr. p. 114).

In consideration of all the above, the Board finds and concludes that the vicinity
map submitted by the Applicant does identify several domestic wells in the area of that
property identified as Mr. Fred Stewart’s. These wells are within a mile radius of the
proposed facility and thus are correctly identified on the map. The evidence does not
support that there is an additional domestic well that is not one of those already identified
on the vicinity map. Therefore, the Board finds the application complete as to this issue.

Finally, Mr. James Stewart argues that the application was not complete on the
bases that that sink holes were not identified on the site plan as required by 13-5.02(f).
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Mr. Stewart is correct in that no sinkholes were identified on the site plan. However, his
argument that this is a defect in the application is made on the assumption that sinkholes
are in fact present on the subject property. Mr. Don McFarland testified, “I owned that
property for a considerable number of years prior to selling it, and then buying it back.
And I am not aware of any sinkboles on the farm. I'm aware of some sinkholes on
adjacent properties, but not on that farm itself, and I have been over the entire farm many
times.” (Hearing Tr. p. 208). There was no evidence presénted at the hearing that directly
contradicted Mr. McFarland’s statements. Even Mr. Stewart himself admitted through
his testimony that it is not known v;.rhether sinkholes are on the sﬁbjebt property or not.
(Id,at 315). Mr. Stewart states, “[M]ajrbe they’re there, maybe they’re not ...” Id

It appears that allegations of sinkholes existing on the subject property are based

on the proposition that because neighboring properties have sinkholes; it is only logical to

believe that the subject property has_ them as well. (See: testimony of Mr. Metzler starting
at 86; and Mr. GanGuet starting at 196). However, as stated, there is no direct evidence

contradicting Mr. McFarland who has testified that there are no sinkholes on the site.

“Therefore, the Board finds the site plan to be accurate in this regard (that there are no

sinkholes that should be identified on the plan) and the application is therefore deemed
complete.

The Board finds that the criteria relevant to this application, as set fourth in
Chapter 13 of the Ordinance, has been met and complied with by the applicant. The
Board then considers the application in view of relevant standards. . The comprehensive

plan sets fourth standards considered relevant by the Boa:d to this particular application.

The Plan identifies hazardous areas as those areas in the county that currently has, or

potentially has, the ability to threaten human health. (Jerome County Comp. Plan, p. 35).
Pollutants, deriving from man-made, waste disposals, contribute to the creation of some
types of hazards. Id. Confined animal feeding operations are identified as one such
pollutant source. (Id, at 36). | |

~The Nutrient Management Plan indicates that the proposed livestock confinement
operation will produce 267,000 actual pounds of phosphate per year. (Hearing Tr., p. 127
and 128). Some of that phosﬁhate will be used and absorbed by the crops 'growﬁ on Big
Sky’s farmlands, which surround the livestock confinement area. (Id., at 124-130).
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However, the majority of the phosphate, and other waste, will need to be transported
from the proposed facility. Id  The concern here is that there is too little available
acreage off the site for the waste produced by this facility to be sufficiently disposed of.
Big Sky has not provided sufficient assurances that this can and will be done
appropriately, such as by showing who it has contracted with to receive this animal
waste. The County needs to be assured that phosphate and other waste products will be.
disposed of properly. This will guarantee that Jerome County soils remain vibrant for
future generations to come, and do not die from an ever-increasing accumulation of such
waste. ' |
_ ORDER

Therefore; b_ased on the Board’s concern over the various hazard sources in the
county, and confined animal feeding operations having been identified as one such
source, the Board finds that the proposed facility will only add to and increase these
concerns. Therefore, the application is denied. _ _ |

_ “The Applicant is notified of its right to request a regulatory taking analysis

pursuant to section 67-8003, Idaho Code. |

Dated this_/gf day o 007,

Board of Jerome County Commissioners

Chods 20U/

Charles “Charlie” Howell, Chair
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