RECEivED

4

T TR apyanon R E C
Form 42-248(6) 3/07 Qb APR E 5’ LE“C& 2 E I V E D

STATE OF IDAHOVESTERN ARG N o OF WATER RESOURCES
DEPARTMENT OF WATER RESOURCES SOUTHERN REGION

Notice of Security Interest in a Water Right

And Request for Notification of a Change in Ownership or Any Proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Please print or type. Attach pages with additional information. Instruetions are on the back of this page.
Incomplete forms will be returned.

47-2382, 47-17504, 47-17505, 47-17506, 47-17507, 51-7373, 51-7374,
1. Water Right No(s).: 51-13051, and 51-13053

Adjudication Claim No(x).:

2. The following REQUIRED information must be submitted with this form:
A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF
SALE or other legal document indicating your interest in the property and water rights or claims in question,
WITH ATTACHED LEGAL DESCRIPTION.
B) A FEE of $25.00 per water right or adjudication ¢laim,

3. Name and Mailing Address of Person or Company holding Security Interest

McFinney ARgri-Finance, LLC

B.0. Box 1598

Twin Falls, ID 83303-1598

4. Name of Water Right Owner/Claimant(s)
High Plains Dairy, LLC
3. Expiration Date of Notification Period May 1, 2029
6. Is this a Renewal of Request for Notification? L vEs Bl NO
7. Signature(s) of Security Interest holder(s) McFinney Agri-Finance, LL

r -

(and title if applicable)

-

Hiram Finney, Membe
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FIRST MORTGAGE, SECURITY AGREEMENT
AND ASSIGNMENT OF RENTS

This First Mortgage, Security Agreement and Assignment of Rents (the “Mortgage™) 15
made as of this_ day of April, 2009 by HIGH PLAINS DAIRY, L.L.C.. an [daho limifed
liability company whose address 1s P.O. Box 780. Castleford, 1D 83321 (the “Company™) and
DAVID GANDOLFQO and JAYME GANDOLFQ, husband and wife whose addiess is P.O. Box
780, Castleford, 1D 83321 (collectively, “Gandolfo.” and together with the Company, the
“Mortgagor”) to MCFINNEY AGRI-FINANCE, LLC, an 1daho lunited liability company whose
address i1s 409 Shoshone St. South, Suite 25, Twin Falls, 1daho 83301 (the “Morigagee™):

WITNESSETH:

Mortgagor, for valuable consideration, the receipt of which 1s hereby ackaewledged, and
in consideration of and {¢ secure repayment in accordance with the terms of (1) the First
Mortgage Promissory Facility Note of the Company. Hugh Charles Gandolfo and Beatrice Ann
Gandolfa, as trustees of the GANDOLFO FAMILY TRUST dated April 22. 1999, a trust whose
address s P.O. Box 780, Castleford, 1D 83321 (the “Trust”) and Gandolfo (together with the
Company and the Trust, the “Borrower’) dated the date hereof in the principal amount of Three
Million Nine Hundred Fifty Thousand and No/100ths Dollars {33,950,000.00) (the “Facility
Note™) and (11) the First Mortgage Promissory Construction Note of the Borrower dated the date
hereof in the principal amount of up to Seven Hundred Fifty Thousand and No/100ths Dollars
(§750,000.00) (the “Construction Note,”” and together with the Facility Note, the “Notes”) does
hereby mrevocably, GRANT, BARGAIN, SELL, CONVEY, MORTGAGE, ASSIGN, PLEDGE.
TRANSFER AND SET OVER unto Martgagee and to its successors and assigns, (a) all the real
property, water, water rights, ditches, ditch nights, storage rights, penmits. licenses, certificates
and shares of stock described in Exhibit “A™ attached hereto and by this reference incorporated
herein; and (b} all the property, permits and rights described in Exhibit “B™ and 1ixhibit “C”
attached hereto and by fhis reference incorporated herein, whether now owned o hereafier
acquired; (collectively, the “Property™);

TOGETHER WITH all leasehold estate, right, title and interest of Martgagar in, to or
under all leases (including grazing permits, leases and oil and gas feases) ov sublzases cavering
the Property or any portion thereof during the period in which this Mortgage is in effect, whether
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now or hereafier existing or entered into, including. without limitation, all cash or securtity
deposits, advance rentals, and deposits or payments of similar nature;

TOGETHER WITH all easements, rights-of-way and rights used in connzction therewrth
or as a means of access thereto, and all tenements, hereditaments and appurtenances thereaf and
thereto; and all water, water rights, water appropriations, irrigation works, hnes. pivols, drip
lines, hand lines, wheel hines, pumps, motors, equipment and electric panels of every kind and
nature, ditches, canals, wells, franchises upon, leading to or connected with sad property, in
addition to any replacements, substitutions and additions thereto, and all other nyhts and
privileges now or hereafter owned by Mortgagor, or belonging to, with, leading 1o, connecled
with, or usually had or enjoyed.in connection with the Property or appurienant thereto, whether
represented by shares of capital stock in any ditch company, irrigation company, nvigation
district or water association, by voting or other rights or interests with respect thereto or by
actual individual ownership, or which may hereafter be acquired by Mortgagor. during the
existence of this Mortgage;

TOGETHER WITH all right, title and interest of Mortgagor, now owned or hereafter
acquired, in and to any land lying within the right-of-way of any road adjoining the Property

TOGETHER WITH any and all buildings, structures, fences, pipelines. pipes, tanks.
dams, reservoirs, pumps, pumping equiprment and all othet improvements and fixtures now
located or hereafter erected thereon or used in connection therewith, including. but not limited to,
the fixtures, attachments, equipment, machinevy, and other articles attached 1o said buildings and
improvements, including all livestock {ixtures and other non-rolling stock necessary to run a
dairy (collectively, the “Improvements”), but not ncluding farm machinery and vehicles;

TOGETHER WITH, all the estate, interest, right, title, other claim or demand, mcluding
clanus or demands with respect to the proceeds of insurance in effect with respect thereto, which
Mortgagor now has or may hereafter acquire 1in the Property, and any and all awards made for
the taking by enunent domain. or by any proceeding or purchase in lieu thereof, »{ the whole or
any part of the Mortgaged Property; and

TOGETHER WITH all accounts arising out of, or in connection with, (a; mifk. cream or
dairy product proceeds, whether pursuant to payment from milk agreements witl: Magic Valley
Quality Milk Producers, Inc., other milk producers or otherwise and (b) the Property (including
all leases, bonuses, rovalties, subleases, franchises, rents, issues, profits and income in
connection with the Property, and all the estate, right, title and interest of everv raiure
whatsoever of the Mortgagor in and to the same), whether now owned or hereafter acquired.
Mortgazor will execite such assignments as Mortgagee may from time to time reasonably
request, which shall include, but not be limited to, assignments of milk, cream and dairy product
proceeds. and assignments of rents, 1ssues and prefits n reasonable form accepteble to
Mortgagee. Mortgagor shall pay the cost of recording any such assignments Mortgagee is
authorized to notifv any or all lessees, tenants or occupants of all or part ot said Property of the
assignment of rents, 1ssues or profits made hereunder or under any such special zssignments.
Morigagee shall have no personal hability and shall not be responsible for the performance of
Mortgagor’s covenants under any of said leases or rentals. Mortgagee shall not be liable to
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Mortgagor for any action taken or omitted in connection with any such leases or rentals or the
operation of said Property. Until the occurrence of a default as hereinafter provided, Mortgagor
may use and occupy the Property and receive all rents, 1ssues and profits thereof.

The entire estate, property (both real and personal) and mterest herebv conveved to
Mortgagee may hereafter collectively be referred to as the “Mortgaged Property.” All property
except the real property may hereinafter be referred to as the “Personal Property ™ Personal
Property does not mclude farm machinery, vehicles, livestock, household furmshings, household
apphances or unattached househeld fixtures, or any income therefrom.

FOR THE PURPOSE OF SECURING:

(a) Payment of indebtedness in the total principal amount of Three Miilion Nine
Hundred Fifty Thousand and No/100ths Dollars ($3.950,000.0() ander the
Facility Note and in the total principal amount of up to Seven Hundred Fifty
Thousand and No/10Gths Dollars ($750,000.00) under the Coustruclion Note.
together with interest on the unpaid balances thereof, from date ot funding by the
Mortgagee until paid, evidenced by that certain Facility Note and Construction
Note of even date herewith with maturity dates of May 1, 2029, e<ecuted by
Borrower, which have been delivered to and are pavable to the order of
Morigagee, and which by this reference are hereby made a part hereof, together
with any and all modifications, extensions and renewals thereof: both principal
and interest and all other indebtedness accruing hereunder or thersunder being
payable in lawful money of the United States which shall be legal tender for the
payment of all debts and dues, public and private, at the time of payment. at the
address set forth on the Notes with the following notations, or at such other place
as may he designated i writing by the Mortgagee:

Lender: McFinney Agri-Finance, LLC
Borrower: High Plains Dairy, LLC, Gandolfo Family Trust dated April
22,1999, Dawid Gandolfo and Yayme Gandolfo

(b) Performance of all obligations of Borrower and Mortgagor (and each of them)
under any loan application, report, commitment letter, loan agreement, mortgage.
deed of trust, security agreement, financing statement, assignmen:, assignment of
bonuses, rentals and royalties, intercreditor agreement, subordinaiion agreement,
power of attomey (limited or otherwise), guaranty, or other agreement given as
security for the Notes or entered mto 1 connection with the transactions
contemplated hereby (collectively, with the Notes, the Loan Agrecment {as such
term is defined helow) and this Mortgage, the “Credit Documents™ ).

(c) Payment of all sums advanced by Mortgagee to protect the Mortgaged Property,
with interest thereon at the rates set forth in the Notes.

(d) Performance of all obligations of any guarantor of any of ithe oblizations of
Borrower or Mortgagor (or any of them} contained in the Credit I>ocuments or
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any other instrument given to evidence or furlher secure the payment and
performance of any obligation secured hereby or thereby.

TO PROTECT THE SECURITY OF THIS MORTGAGE, MORTGAGOR HERERY
COVENANTS AND AGREES:

ARTICLE

COVENANTS AND AGREEMENTS OF MORTGAGOR

Mortgagor hereby represents, covenants and agrees:

1.01

1.02

1.03

Title. That at the time of delivery hereof, Mortgagor is the law [ful owner of the
property hereinabove granted, and is seized of good, markeiable and indeleasible
title in fee simple therein, free and clear of all encumbrances (other than
encumbrances in favor of Wells Fargo Bank, National Association (“Welis
Farge™ on milk products that are subject to an intercreditor agreement dated as of
the date hereof by and between the Mortgagee and Wells Fargo (the “Intercreditor
Agreement’™)), and that Mortgagor will warrant and defend the same in the guiet
and peaceful possession of the Mortgagee, its successors and assigns, forever.
against the claims of all persons whomsoever.

Payment of Secured Obljgations. That Borrower has executed and delivered o
Mortgagee the Notes; that the Bommrower has executed and delivered to Morlgagee
the Loan Agreement dated as of the date hereof by and among the Borrower and
the Mortgapee (the “Loan Agreement™); that Mortgagor has executed and
delivered to Mortgagee this Mortgage; that the Borrower agress to pay when due
the principal of, !émd the interest on, the indebtedness evidenced v the MNoles,
charges, fees and all other sums as provided in the Credit Documents. and the
principal of, and interest on, any future advances secured by this Mortgage.

Maintenance, Repair, Alterations and Good Standing. To kesp the Mortgaged
Property in good condition and repair, not to remove, demalish or substantially
alter (except such alterations as may be required by laws, nrdinan:es or
regulations) any of the Improvements; to complete promptiy and in good and
workmanlike manner any building or other improvement which mayv be
constructed on the Property and promptly restore in like manner any [mprovement
which may be damaged or destroyed thereon, and te pay when due all claims for
labor performed and materials furnished therefore, (o comply witl: all laws,
ordinances, regulations, covenants, conditions and restrictions now or hereafter
affecting the Mortgaged Property or any part thereof; not to commit, suffer or
permit any waste or deteroration of the Mortgaged Property; not io commiit,
suffer or permit any act to be done in or upon the Mortgaged Properly in vialation
of any law. ordinance ov regulation; in the event the Mortgagor is a corporation.
partnership, limited Lability company, cooperative, business trust or other entitv.
to keep the Mortgagor n existence and in good standing.
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1.04

1.05

1.06

Required Insurance. To at all times provide, maintain and keep i [orce the
following policies of insurance:

{(a) 1f Mortgagor constructs or installs improvements on the Propeity that were
not existing on the Property on the date of this Mortgage, hen Mortgagee
may requite that Mortgagor keep and maintain in force with respect 10 said
improvements such of the following policies of insurance {“insurance” or
“policies of insurance™) as may be reasonably requested. insurance may.
in the discretion of Mertgagor, be it the form of individual polictes or
blanket policies covering other improvements.

) Physical hazard insurance covering the perils of fire, {lood. tomado,
lightning, and extended coverage i an amount equal to at least the full
msurable value of the Mortgaged Property, and such additional coverage
as Mortgagee may from time to time reasonably require.

(c) Such other insurance, and in such amounts, as may frem t'me o time
reasonably be required by Mortgagee against the same or other hazards.

(d) All policies of insnrance required by the terms of this Mortgage shall
contain an endorsement or agreement by the insurer that any !oss shall be
payable in accordance with the terms of such policy notwithstanding any
act or neghgence of Mortgagor which might otherwise resull i forfeiture
of said msurance and the further agreement of the insurer waiving all
rights of setoff, counterclaim of deductions against Mortgagor.

Delivery of Policies, Payment of Pretniums. That all policies of insurance shall
be issued by companies and in amounts in each company salisfac .ory 1o
Mortgagee. All policies of insurance shall have attached thereto a lender’s loss
payable endorsement for the benefit of Mortgagee in fonm satisfaztory 1o
Mortgagee. Mortgagor shall fumish Mortgagee copies of all poli:ies of required
msurance. All snch policies shall contain a provision that such policies will not
be canceled or materially amended, which temm shall include any reduction in the
scope or limits of coverage, without at least thirty (30} days™ prior writien notice
to Mortgagee. In the event Mortgagor fails to provide, maintain, keep in {orce or
deliver and furnish to Mortgagee the policies of insurance required by this
Section, Mortgagee may procure such insurance or single-interest insurance {or
such risks covering Mortgagee’s interest, and Mortgagor will pay all premiums
thereon promptly upon demand by Mertgagee, and until such payment is made by
Mortgagor the amount of all such premiums together with interest thereon at the
rate provided in the Notes shall be secured by this Mortgage.

Insurance Proceeds. That after the happening of any casually 1o the Mortgaged

Property or any part thereof, Mortgagor shall give prompt written notice thereof
to Mortgagee,
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1.97

1.08

(a)

(b)

(¢)

In the event of any damape or destruction of the Improvements,
Mortgagee shall have the option 1n its sole discretion of applving ali or
part of the insurance proceeds (1) to any indebtedness secured hereby and
in such order as Mortgagee may determine, (1i) to the restoration of the
Improvements, provided the Improvemenis are restored f¢ good working
condition, or {ili) to Mortgagor, provided that at Mortgager’s election. the
insurance proceeds shall be applied to restoration of the [mprovements if
Mortgagor has had a satisfactory credit record with Mortgagee. is not then
in default under the Notes or the other Credit Documents. and establishes
to Mortgagee's reasonable satisfaction that the insurance yroceeds
together with Morlgagor’s other resources, if required. would be suflicient
to restore the Improvements to a condition satisfactory for operation of
Mortgagor’s business.

In the event of such loss or damage, all proceeds of insurance shall be
payable to Mortgagee, and Morlgagor hereby authorizes and directs any
affected insurance company to make payment of such proceeds directly to
Mortgagee. Afler applying the proceeds to all indebiedness secured
hereby, the balance of such proceeds. if any, shall be pron-ptly paid to
Mortgagor. Morigagee is hereby authorized and empowered by
Mortgagor to settle, adjust or compromise any ciatms f{or loss. damage or
destruction under any policy or policies of insurance.

Excepl to the extent that insurance proceeds are received v Mortgagee
and applied to the indebtedness secured hereby, nothing hevem contained
shall be deemed to excuse Mortgagor from repairing or maintaining the
Mortgaged Property or restoring all damage or destruction to the
Mortgaged Property, regardless of whether or not there are insutance
proceeds available or whether any such proceeds are sufficient in an
amount, and the application or release by Mortgagee, of anv insurance
proceeds shall not cure or waive any default or notice of delault under thes
Mortgage or invalidate any act done pursuant to such notive.

Assignment of Policies Upon Foreclosure. That in the event of foreclosure of this

Mortgage or other transfer of title or assignment of the Mortgaged Property in
extinguishment, in whole or in part, of the debt secured hereby. all right. title and
mterest of Mortgagor in and to all policies of insurance required bv this Section
shall inure to the benefit of and pass to the successor n interest to Mortgagor or
the purchaser or grantee of the Mortgaged Property.

Indemmification; Subrogation; Waiver:

(a)

If Mortgagee or any of its members, officers, employees and agents (2ach
I its capacity as an inderunified party, a “Mortgagee Indemmitee™) is a
party or is threatened te be made a party 10 any threatened. pending or
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(b)

(c)

completed action. suit or praoceeding, whether civil, erimurnal,
administrative or investigative, concerming this Mortgage or the
Mortgaged Property or any part thereof or interest therein or the
occupancy thereof by Mortgagor, then Mortgagor shall indemnify. defend.
protect and held harmless each Mortgagee Indemnitee from and against
any and all claims, losses, liabilities, damages, assessments. adjustments,
costs and expenses (including specitically, but without linritation,
attorneys’ fees and expenses of wivestigation) (collectively, “Damages™)
mcurred by such Mortgage Indenmitee in connection with such sutt or
proceeding, unless such Damages arise as a direct result o' the gross
negligence or willful misconduct of the Mortgagee. I Mortlgagee
commences an action against Mortgagor to enforce anv of the terms
hereof or because of the breach by Mortgagor of any of the tenms hereof,
or for the recovery of any such secured hereby. Mortgagor shall pay to
Mortgagee atforney’s fees and expenses, and the right to such attorney’s
fees and expenses shall be deemed to have accrued ou the commencement
of such action, and shall be enforceable whether or not such action is
prosecuted to judgment. If Mortgagor breaches anv term of this
Mortgage, Mortgagee may employ an attorney or allomeys o protect its
rights hereunder, and n the event of such employment following any
breach by Mortgagor, Mortgagor shall pay Mortgagee atioimey’s tees and
expenses incurred by Mortgagee, whether or not an action 1s actually
commenced against Mortgagor by reason of breach.

Mortgagor waives any and all night of claim or recovery avainst
Mortgagee, 1ts members, officers, employees and agents. {or logs of or
damage to Mortgagor, the Morigaged Property, Morlgagor s property o
the property of others under Morlgagor’s control from any cause msured
against or required lo be msured against by the provisians ot this
Mortgage.

All sums payable by Mortgagor hereunder shall be paid without notice.
demand counterclaim, setoff, deduction or defense and wizhout abatement.
suspension, deferment, diminution or reduction, and the olhgations and
liabilities of Mortgagor hereunder shall in no way be released, discharged
or otherwise affected (excepl as expressly provided herein) by reason af:
(i} any damage to or destruction of or any condemnation or simitar taking
of the Mortgaged Property or any part thereof, (31} any restriction or
prevention of o interference with any use of the Mortgaged Property or
any part thereof, (1) any title defect or encumbrance or any eviction from
the Property or the Iinprovements or any part thereof by tile paramount or
otherwise; (1v) subject to provisions of applicable law. any bankrptey.
msolvency, reorgantzation, composttion, adjustment. dissohution,
hguidation or other like proceeding relating to Mortgagee, or any action
taken with respect to this Mortgage by any trustee or receiver of
Mortgagee, or by any court, in any such proceeding; (v) any claim which
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1.09

(d)

(e)

Mortgagor has or might have against Mortgagee or the Borrower; (v1) any
default or failure on the part of Mortgagee to perform or comply with any
of the terms hereof or of any other agreement with Mortgepor or the
Borrower; or (vi1) any other occurrence whatsoever, whether similar or
dissimilar to the foregoing, whether or not Mortgagor shall have notice or
knowledge of any of the foregoing. Except as expressly provided herein,
and except as otherwise prohibited by applicable law. Mortgagor waives
all rights. now or hereafter conferred by statute or otherwise to any
abaterent, suspension, deferment, diminution or reduction of any sum
secured hereby and payable by Mortgagor.

To the extent applicable and permitted by law, the Mortgagor waives all
homestead exemption rights relating to the Mortgaged Preperty.

To the extent permitted by law, the Mortgagor expressiy agrees that the
Notes, or any payment thereunder, may be extended from time to time, or
the terms of payment or interest may otherwise be varied by agreement
with anv person now or hereafrer liable for payment of the Notes
(including without limitation conversion of the Notes to another product in
accordance with the lerms and provisions thereof), without it any way
affecting the obligations of the Mortgagor hereunder or the lien,
encumbrance and security interest created hereby.

Taxes and Impositions.

{a)

(b)

{c)

Mortgagor agrees to pay, prior to delinquency, all real property taxes and
assessments, general and special, aud all other taxes and assessiments of
any kind or nature whatsoever, including without limitaticn payments with
respect to water rights {collectively, the “Impositions™); provided.
however. that if, by law, any such lmposition 15 payable. cr may at the
option of the taxpayer be paid, in installments, Mortgagor may pay the
same together with any accrued miterest on the unpaid balance of such
Imposition 1n installments as the same become due and before anv (ine.
penalty, interest or cost may be added thereto for the nonpayment of anv
such mstallment and mterest.

Mortgagor covenants to fumish Mortgagee within forty-five (45} days
after the date upon which any such Imposition 1s due and navable by
Mortgagor, official receipts of the appropriate taxing 2uthority, or other
proof safisfactory to Mortgagee, evidencing the payments thereof.

Mortgagor shall have the right before any delinquency oceurs to contest or
object toithe amount or validity of any such Imposition by appropriate
legal proceedings, but this shall not be deemed or construed in any way as
relieving, modifying or extending Mortgagor’s covenant to pay any such
Imposition at the time and in the manner provided in this Section.
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1.10

1.12

Power and Utilities. Morigagor agrees to pay when due all power and utility
charges which are incurred by Mortgagor for the benefit of the Maortgaged
Property or which may become a charge or lien agamst the Mortgaged Property.

Acilons by Morigagee (o Preserve Mortpaged Property. That should Martgagor
fail to make any payment or to do any act as and 1n the manner provided in anv of
the Credit Documents, Mortgagee, in its own discrelion, without obligation so to
do and without notice to or demand upon Mortgagor and without releasing
Mortgagor from any obhgation, may reasonably make or do the same 1s such
manner and to such extent as it may deem necessary to protect the security hereol.
Mortgagor shall, immediately upon demand therefore by Mortpagee, pay all
reasonable costs and expenses incutred by Mortgagee in connection with the
exercise by Mortgagee of the foregoing rights, including without fimitation costs
of evidence of tifle, court costs, appraisals, surveys and attorney’s fees.

That in the event Mortgagee is called upon to pay any sums oi mcney to proiect

this Mortgage and the Notes secured hereby as aforesaid, all monies advanced or
due hereunder shall become immediately due and pavable, Wwgether wilh interest
at a rate as is set forth in the Notes for regular and default interest

Survival of Warranties. To fully and faithfully satisfy and perform (he obligations
of Morigagor contained in the Bowrower’s loan application and any of the Credit
Documents. All representations, warranties and covenants of Morgagor
contained therein shall survive the close of escrow and funding of the loan
evidenced by the Notes and shall remain continuimg oblizations. v.arranties and
representations of Morlgagor during any time when any portion of the obligations
secured by this Mortgage remain outstanding.

Eminent Domain. That should the Mortgaged Property, or any part thereof or
interest therein, be taken or damaged by reason of any public imp-ovement or
condemnation proceeding, or in any other manner (“Condemmnation ™). or should
Mortgagor receive any notice or other information regarding such proceeding,
Mortgagor shall give prompt writlen notice thereof to Mortgagee.

(a) Mortgagee shall be entitled to all compensation, awards and other
payments or relief therefore, and shall be entitled at its option (o
commence, appear in and prosecute 1n its 0wn name any action or
proceedings. Mortgagee shall also be entitled 1o make anyv compromsse or
settlement in connection with such taking or damage. All such
compensation, awards, damages, rights of action and proceeds awarded (o
Mortgagor (the “Proceeds™) are hereby assigned Lo Mortgagee and
Mortgagor agrees to execute such further agsignments of the Proceeds as
Mertgagee may require.

(b In the event any portion of the Mortgaged Property is so fzken or
damaged, Mortgagee shall have the option, in its sole and absolute
discretion, to apply all such Proceeds, after deducting thersfrom all costs
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115

1.16

118

and expenses (regardless of the particular nature thereot and whether
incurred with or without suit), mcluding attomey’s fees, ircurred by 1t in
connection with such Proceeds, upon any indebtedness secured hereby and
1 such order as Mortgagee may determine, or to apply all such Proceeds.
after such deductions, to the restoration of the Mortgaged Property upon
such conditions as Mortgagee may determine. Such application or releasc
shall not cure or waive any default or notice of default hersunder or
invalidate any act done pursuant to such notice. Afier appiving the
Proceeds to the restoration of the Mortgaged Property. the balance of such
Proceeds, if any, shall be promptly paid to Mortgagor.

Additional Security. That in the event Mortgagee at any time holds additional
security for any ot the obligations secured hereby, 1t may enforce the sale thereof
or otherwise realize upon the samne, at its option, either before or concurrently
herewtth or after a sale is made hereunder.

Successors and Assigns. That this Mortgage applies to, inures 1o the benefit of
and binds all parties hereto, thew heirs, legatees, devisees, adminisirators,
executors, successors and assigns. The term “Mortgagee” shall mean the owner
and holder of the Notes, whether or not named as Mortgagee herem. [n this
Mortgage, whenever the context so requires, the masculine gender includes the
feminme and/or neuter, and the sigular number includes the plural.

Inspections. That Mertgagee, or its agents, representatives or wovkimen, upon
giving reasonalie notice to Mortgagor, are authorized to enter at any reasonable
time upon or in any part of the Mortgaged Property for the purpose of inspecting
the same and for the purpose of performmg any of the acts it 1s asthorized to
performi under the terms of any of the Credit Documents.

Liens. To pay and promptly discharge, at Mortgagor’s cost and expense, all liens,
encumbrances and charges upon the Mortgaged Property, or anv part thereo{ or
interest therein. Mortgagor shall have the right to contest in good faith the
validity of any such lien, encumbrance or charge, provided Mortgagor shall first
deposit with Mortgagee a bond or other secunity satisfactory to Mortgagee in such
amounts as Mortgagee shall reasonably require, but not more thar one and one-
half {150%) of the aimount of the claim, and provided further that Mortgagor shall
thersafter diligently proceed {o cause such lien, encumbrance or charge to be
removed and discharged. I Mortgagor shall fail to discharge anv such lien,
encumbrance or charge, then, in addition to any other right or remedy of
Mortgagee. Morigagee may, but shall not be ebligated to, discharge the same,
either by paving the amount claimed to be due, or by procuring the discharge or
such lien by depositing in court a bond or the amount claimed or otherwise giving
security for such claim, or in such manner as is or may be prescribed by law.

Other Mortgages. That Mortgagor will not create, assume or suffer 1o exist in
respect of the Mortgaged Property. or any part thereof, any mortgage or security
agreement other than this Mortgage or another security agreemen: existing on the
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date hereofl in favor of Wells Fargo that is expressiy subject to (he Intercreditor
Agreement. Moitgagor agrees to make all payments when due or indebledness
secured by the foregoing described security agreements.

i

Financial Statements. That Mortgagor will cause to be delivered 1o Mortgagee.
without expense to Mortgagee, such financial records and mformistion as are
required by the Mortgagee from time to time.

Mortgagor’s Waiver of Certain Rights. The Mortgagor watves to the extent not

prohibited by applicable law that cannot be waived (a} the benefil ot all laws now
existing or hereafter enacted providing for any appraisal before sale of any portion
of the Mortgaged Property, (b} the benefit of all laws now exiating or hereafter
enacted in any way extending the time for enforcement or caliection of the
obligations contained in the Credit Documents, (¢) all benefit that might accrue to
Mortgagor by virtue of any present or future statule of liumttations or law or
jJudicial decision exempting the Mortgaged Property from attachment, levy or sale
on execution or providing for any appraisement, valuation, stav o! execution,
exemption from civil process, redemption, moratorium, or extens’on of time for
paviment, and (d) all notices of Mortgagee’s election to exercise oi its actual
exercise of any right, remedy or recourse provided for under the Credit
Documents or at taw or in equity. To the extent it may lawfully do =0, the
Mortgagor agrees that it will not at any time insist upon, plead. claim or take the
benefit or advantage of, any law now or hereafter in force providing for anv
appraisal, valuation, stay or extension, and the Mortgagor hereby waives and
releases all nights of valuation, appraisal, stay of exccution. notice of election to
mature or declare due the whole of the obligations contained in the Credit
Docunents and marshaling in the event of foreclosure of the liens hereby created.
To the extent permitted by applicable law, the Mortgagee shall not be required in
connection with any foreclosure, pursuant to any power of sale herein granted. or
in connection with any deed in lieu of foreclosure, to foreclose, to sell or Lo take a
deed 1n lieu of foreclosure, covering all or any specific portion of the Morigaged
Property and the Mortgagee may elect to foreclose, to sell or to take a deed in lieu
of foreclosure to all or any portion of the Mortgaged Propetty and the
Mortgagee’s nghts in connection with any foreclosure. pursaant to the power of
sale herein granted, or in connection with any deed in lieu of foreclosure
hereunder granted by the Mortgagor, may be exercised in any combination with
respect to some or all of the Mortgaged Property. To the extent permitted by
applicable law, the Mortgagee shall not be required to marshal or sell the
Mortgaged Property, the leases, rents, 1ssues and profits assigned by the
Mortgagor or any other security by which the obligations contained in the Credit
Documents are secured in any particular order

ARTICLEI

SECURITY AGREEMENT
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Creation of Security Interest. Mortgagor hereby grants to Morigagee a security

mterest in the Personal Property described in the Credit Documerts and in this
Mortgage, including without limitation any and all property of sunilar type or
kind hereafter located on or at the Property for the purpose of seciring all
obligations of Morttgagor contained in any of the Credit Documer:ts.

Warranties, Representations and Covenants of Mortgagor. Mortgagor hereby

warrants, represents and covenants as follows:

(a)

(b)

(¢)

(d)

(e)

(5

Except for the security interest granted hereby, Mortgagor 1s. and as (o
portions of the Personal Property to be acquired alter the ate hereot will
be, the sole owner of the Personal Property, free from any adverse lien,
security interest, encumbrance or adverse claims thereon of any kind
whatsoever. Mortgagor will notify Mortgagee of, and wilt defend the
Personal Property against, all claims and demands of all persons at any
time clapming the same or any interest therein.

Mortgagor will not lease, sell, convey or n any manner {(ranster the
Personal Property without the prior written consent of Mortgagee, except
such portions or items of Personal Property which are consumed or worn
out in ordinary usage, all of which shall be prompily replaced by
Mortgagor.

The Personal Property will be kept on or at the Property and Mortgagor
will not remove the Personal Property from the Property without the prior
wrilten consent of Mortgagee, except such portions or iters of Personal
Property which are consumed or womn out in ordinary usage. all of which
shall be promptly replaced by Mortgagor. Mortgagor may replace any
item of Personal Property in the ordimary course of business. without the
prior consent of Mortgagee.

Mortgagor maintains a place of business in ihe State of Id:aho that 1s
Mortgagor’s chief executive office and Mortgagor will immediately nolify
Mortgagee in writing of any change in its place of business as set forth in
the beginning of this Mortgage.

At the request of Mortgagee, Mortgagor wil! join Morlgagee in executing
one or more financing statements and renewals and amenciments thereof
pursuant to the Uniform Commercial Code 1 form satisfactory o
Morigagee, and will pay the cost of filing the same m all public offices
wherever filing i1s deemed by Morlgagee to be necessary or destrable.

All covenants and obligations of Morfgagor contained herein relating (o
the Mortgaged Property shall be deemed to apply to the Personal Property
whether or not expressly referred to herein.

Mortgagor understands and agrees that certain items of ryigation
equipment and feedlot or dairy equipment (i[ any} hereinbefore described

COLM-001-035/First Mortgage, Security Agreement and

Assigmnment ol Rents

12



3.01

or referred to as “personal property” actually and as a matter of law are
fixtures and are deemed a part of the land covered by his Mortgage, and
that said designation as “personal property” is for convemence only and
shall be disregarded in the case of any fixtures described cr referred 1o
following such designation. The Mortgagor will not sell ¢r dispose of any
of said personal property, nor attempt to do so, nor pari vwth possessien of
any of the same, nor remove the mortgaged personal properly or any of the
same, nor permit it to be removed. from the real property described on
Exhibit “A”, or from the adjoming or adjacent lands wher: said personal
property may be located, whnle this Mortgage shall remair in force and
affect, without the written consent of the Mortgagee; provided. however,
that the language of this paragraph shall not prevent the Mortgagor from
replacing or upgrading any personal property subject to this Mortgage n
the ordinary course of business without the written consert of the
Morigagee. All upgrades or replacements shall become subject to this
Mortgage and security interest herein provided [or. All the morigaged
Personal Property shall at all times while this Mortgage remains in force
and effect be kept and maintained by the Morigagor. at Morigagor’s own
cost and expense, in good working order, conditton and repair. and the
Mortgagor will from time to time make all replacemenss ¢l such Personal
Property which may reasonably be necessary for the irrigstion and
cultivation of the real property described on Exhibit “A” and Mortgagor
will neither commit nor suffer any damages or waste on o+ to the
morigaged premises and said personal propetty nor do or nermit to he
done anything that may lessen or impair the value of the morigzaged
property, real or personal, or the lien or security thereol.

{h) This Mortgage constitutes a security agreement as that tern is used m the
Uniform Commercial Code of Idaho.

ARTICLE 111
ASSIGNMENT OF RENTS, ISSUES AND PROFITS

Assignment of Rents. Mortgagor hereby assigns and transfers to Mortgagee all
accounts arising out of, or in conmection with, leases, bonuses. rovalfies.
subleases, franchises, rents, issues and profits arising out of, or in connection
with, the Mortgaged Property (hereinafter collectively referred to as “rents”), and
hereby gives to and confers upon Mortgagee the right, power and authenty o
collect such rents. Mortgagor irrevocably appoints Mortgagee 1ts true and Jaw ful
attomey-1n-fact, at the option of Mortgagee at any time from thme 10 time. to
demand, receive and enforce payment, to give receipts, releases and satisfactions.
and to sue, in the name of Mortgagor or Mortgagee. for all such rents. and apply
the same to the mdebtedness secured hereby; provided, however, that Mortgagor
shall have the night fo collect such rents {(but not more than thirty days in advance)
prior to or at any time there is not an event of default under any of the Credit
Documents.
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3.02

3.03

4.01

4.02

Coliection Upon Default. Upon any event of default under any o7 the Credit
Documents, Mortgagee may, at any tune without notice, enter upon and iake
possession of the Mortgaged Property, or at any part thereof, 1n 1t own name sue
for or otherwise collect such accounts, rents, issues and profits, ircluding those
past due and unpaid, and apply the same, less costs and expenses of operation and
collection, including attorney’s fees, upon any indebtedness secured hereby. and
w1 such order as Mortgagee may determine. The collection of such rents, 1ssues
and profits or the entering upon and takimg possession of the Mor gaged Property.
or the application thereof as aforesaid, shall not cure or waive any default or
notice of default hereunder or invalidate any act done 1n respanse o such default
or pursuant to such notice of default.

Restriction on Further Assignments, etc. Except as herein specitizally provided,

Mortgagor will not, without prior written congent of the Mortzagee, assign the
accounts, rents, issues or profits, or any part thereof, from the Mozaged
Property; and will not consent to the modification, cancellation o1 surrender of
any lease or sublease covering the Mortgaged Property, or any patt thereol. Any
action of Mortgagor 1n violation of the terms of this Section shall be void as
against Mortgagee in addition to being a default under this Mortgage.

ARTICLE TV
REMEDIES UPON DEFAULT

Event of Default. The occurrence of any one or more of the [ollowing events
shall constitute a default hereunder:

a) the occurrence of an Event of Default under either of the Notes, including
without limitation the sale, assignment, lease with the option of sale disposal
or other transfer of the Mortgaged Property or any interest in the Mortgagor;
or ‘

b) failure to observe or perform any covenant, agreement, condition, term or
provision of this Mortgage or any other Credit Document (other than an Event
of Default described in clause (a) above).

Remedies. In the event of the occurrence and duning the continuance ol any
default, the Mortgagee may at any time thereafter, subject to the provisions set
forth in this Section 4.02, exercise any or all of the following remzdies:

a) all of the nghts and remedies provided in the Notes, including declaring
the entire amount of the indebtedness and obligations imrediately due and
payable, and the indebtedness and obligations thereupon shall become
tnimnediately due and payable without presentment, protest, notice of
pratest or further demand or notice of any kind, all of which are hereby
expressly waived:

CCLM-N01-033/First Morlgage, Security Agreement and

Assiganient of Rents



b)

d)

I)

all of the rights and remedies of a secured party under the Unilorm
Commercial Code 1 effect in the jurisdiction i which the Property 1s
located:

enter the Property and take exclusive possession thereof and of all books.
records and accounts relating thereto, and if Mortgagor remaing in
possession of the Property during the continuance of an exent of defaull
without Mortgagee's written consent, Mortgagee may inveke any legal
remedies to dispossess Mortgagor;

to the greatest extent permitted by law, sell or offer for sale the Mortgaged
Property'm such portions, order and parcels as Mortgagee may determine.
with or without having first taken possession of same, 10 the highest
bidder for cash at public auction, and the right of sale arising out of any
event of default shall not be exhausted by one or more sales. Such sale
shall be made in accordance with the laws of [daho relating to the sale of
real estate or by Article 9 of the UCC relating to the sale ¢f other coliateral
after default by a debtor (as such laws now exist or mav b hereafter
amended or succeeded), or by any other present or subseg-ient articles or
enactments relfating to same;

commence an action to foreclose this Mortgage;
specifically enforce any of the covenants hereof;

the right to appoint a receiver of the Mortgaged Property, which
appotntment, to the extent permitted by applicable law. may be made
either before or after foreclosure sale, upon notice, without regard to the
solvency or insolvency of the Mortgagor at the time of application for
such receiver and without regard to the then value of the Morigaged
Property;

such other actions or proceedings available 1o the Morlgagee under
applicable law as 1t deems necessary or advisable 1o protect s interest in
the Mortgaged Property and the indebtedness and obligations secured
thereby; and

the right to receive rent under Article 11, including withoul limitation the
right to receive payments under any assignment of bonuses, rentats and
royalties, governmental subsidy or program referenced in Section 5.04
hereof.

In the event of default liereunder, the interest rate shall be as 1s set forth in the

Notes.

To the exient 1t may lawfully do so, the Mortgagor agrees that it vill not (i}
invoke or utilize any law now or hereafter in force which might prevent, cause a
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delay in or otherwise impede the enforcement of the rights of the Mortgagor in the
Mortgaged Property or (11) proiest the appointment of a recetver ¢f the Property
pursuant to Section 4.02(g) hereof.

Prior to exercising any remedy with respect to an Event of Default under Sections
4(a) or 4(b) of the Facility Note or Sections 6{a) or 6(b) of the Construction Note,
the Mortgagor shall have ten (10) days to effect a [ull and complete cure of such
Event of Default by paying all ameunts due and payable in accordance with the
terms thereof.

Prior to exercising any remedy with respect to any such default (ether than an
Event of Default under Sections 4(a), 4(b) or 4(1) of the Facility Note or Sections
6(a), 6(b) or 6(}) of the Construction Note), the Mortgagee shall first give wriiten
notice to the Mortgagor at the address set forth 1n Section 5.02 via registered mail.
which notice shall specify in writing each and every claimed defanlt. The
Mottgagor shall have twenty (20} days from the receipt of such notice to effect a
cure of each and every claimed default. If any claimed default remains uncured
after such twenty (20) day period, the Mortgagee may then procecd to exercise
any of the remedies to which it may be entitled, inciuding those set forth m ths
Section 4.02, without the obligation to provide furthet notice o the Mortgagor.

Remedies Not Fxclusive. Mortgagee shall be entitled to enforce payment and
performance of any indebtedness or obligations secured hereby and to exercise all
rights and powers under this Mortgape or under any Credit Docurient or other
agreement or any laws now or heveafter in force, notwithstanding some or all of
the said indebledness and obligations secured hereby may now or hereafter be
otherwise secured, whether by mortgage, deed of trust, pledge. lien. assignment or
otherwise. Neither the acceptance of this Mortgage nor its enforczment, whether
by court action or pursuant to the power of sale or othev powers herein contained.
shall prejudice or in any manner affect Mortgagee’s right to realize upon or
enforce any other security now or hereafter held by Mortgagee, it 1s being agreed
that Mortgagee shall be entitled to enforce this Mortgage and any other security
now or hereafter held by Mortgagee in such order and manner as if may m is
absolute discretion determine. No remedy herein conferred upon or reserved o
Mortgagee is intended to be exclusive of any other remedy hevein ov by law
provided or permitted, but each shall be cumulative and shall be 11 addition to
every other remedy given hereunder or now or hereafter existing at law or in
equity or by statule. Every power or remedy given by any of the redit
Documents to Mortgagee or to which it may be otherwise entitied, may be
exercised from time to time and as ofien as may be deemed expecient by
Mortgagee.

ARTICLE V

MISCELLANEOUS

COLM-001-035/First Morlzage. Security Agreement and

Asgignmenl of Renis

16



5.03

Interpretation; Governing Law: etc. Time is (and shalfl be) of the essence in this
Mortgage and the other Credit Documents. All covenants, agreerients,
representations and warranties made in this Mortgage or any other Credit
Document or in certificates delivered pursuant hereto or therete shall be deemed
1o have been relied on by the Mor(gagee, notwithstanding any investigation made
by the Mortgagee on its behalf, and shall survive the execution and delivery to the
Mortgagee hereof and thereof. The invalidity or unenforceability of any provisien
hereof shall not affect the validity or enforceability of any other provision hereol.
and any invalid br unenforceable provision shall be modified so as to be enforced
to the maximurm extent of its validity or enforceability. The headings in this
Mortgage are for convenience of reference only and shall not iimit or otherwise
affect the meaning hereof. This Mortgage and the other Credit Documents
constituie the entire understanding of the parties with respect to the subject matler
hereof and thereof and supersede all prior and contemporaneous t.nderstandings
and agreements, whether written or oral. This Mortgage may be cxecuted in any
number of counterparts which together shall constitute one instrument. This
Mortgage, and any 1ssue, claim or proceeding arising out of or relating 1o this
Mortgage or the conduct of the parties hereto, whether now existing or hereafler
arising and whether in coniract, tort or otherwise, shall be govern:d by and
construed in accordance with the laws {other than the conflict of laws rules) of the
State of Idaho, provided that the laws of the state in which the Mortgaged
Property 1s located shall govern lien perfection, hen priority and validity of this
Mortgage and the procedures with respect to the enforcement herzof.

Notices. Except as otherwise specified in this Mortgage or any other Credit
Document, any notice required to be given pursuant to this Mortgage or any other
Credit Document shall be given in writing. Any notice, consent. approval,
demand or other commuuication in connection with this Mortgag= or any other
Credil Document shall be deemed to be given if given in wriling addressed as
provided below (or to the addressee at such other address as the addressee shall
have specified by notice actually received by the addressor). end { erther (a)
actually delivered in fully legible form to such address or (b} in the case of a
letter, unless actual receipt of the notice is required by any Credit Document, five
days shall have elapsed after the same shall have been deposited in the United
States mails, with first-class postage prepatd and registered or ceslified.

a) If to the Mortgagor, to it at the addresses listed on the sigrature page
hereto.
Joint and Several Obligations; Heirs and Assigns. In the event th: Morigagor
consists of more than one individual or entity, the covenants, agreements,
conditions, provisions, representations, warranties or obligations f each
hereunder or under any Credit Decument shall apply to each and shall be joint and
several. A default hereunder shall also apply with respect to the cct or omission
of any one or more individuals or entities comprising the Maortgagor. This
Mortgage and the other Credit Documents shall bind the heirs. personal
representatives, successors and assigns of each of the Mortgagor: provided,
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5.04

5.05

however, that neither this Mortgage nor any other Credit Document be assigned
without the express written consent of the Mortgagee.

Subsidy and Payment in Kind Compensation.

a) Mortgagor shall not register the Property, or any portion thereof. with any
federal, state or local government office for the purpose of obtaining
subsidy or payment-in-kind compensation without first obtaining
Mortgagee’s prior written consent. Mortgagor hereby graats to Morlgagee
a securify interest in any such subsidy or payment-in-kind compensation
whether or not Mortgagee gives its written consent to Morlgagor to
register the Property, or any portion thereof, for such compensation.
Mortgagor, upon the written request of Mortgagee, shall execute any
documents necessary to further perfect Mortgagee’s secur 'ty mnterest in
such compensation. Any such document is to be in form and substance
acceptable to Mortgagee. Mortgagor hereby appoints Mortgagee 115
attorney-in-fact to execute such documents in Mortgagor’s naime and
behalf. Upon Mortgagee’s request, Mortgagor shall deliver to Morlgagee
any document of title Mortgagee desires to hold to secure Mortgagee’s
interest in any such government compensation.

b) Upon any event of default under any of the Credn Documents. Morigagee
may, at any time without notice, take possession of any such subsidy or
payment-in-kind compensation, or at any part thereof. in 1:s own name sue
for or otlierwise collect such subsidy or payment-in-kind compensation.
meluding those past due and unpatid, and apply the same, 'ess costs and
expenses of operation and collection, including attorney’s {ces, upon any
indebtedness secured hereby, and in such order as Morigagee may
determine. The collection of such govemment compensation or the
entering upen and taking possession of any subsidy or pay ment-in-kind
compensation, or the application thereof as aforesaid, shall not cure or
waive any default or notice of default hereunder or invalidate any act done
m response to such default or pursuant to such notice of d:fault.

Habendum Clause. Upon payment in full of the indebtedness secured hereby and
the performance by Mortgagor of all of the obligations imposed cn Mortgagor
herein and in the Loan Agreement and the Notes, these presents shall be null and
vold, and Morttgagee shall release this Mortgage and the lien hereof by proper
nstrument executed n recordable form.

Hazardous Substances. Mortgagor represents and warrants that to the best of its
knowledge (1) the Property (including, without limitation, the subsurface soil and
the ground water thereunder) does not contamn any “hazardous or toxic
substances” (as hereinafler defined); (2) Mortgagot has no knowledge of any
generation, transportation, storage, treatment or disposal of any hazardous or toxic
substances on the Property, or within one-half mile thereof, now or in the past; (2}
Mortgagor is not aware of any pending or threatened litigation or proceedings
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before any court or administrative agency in which any person or enfity alleges, or
threatens to allege, the presence, release, threat of release, placement on or in the
Property, or the generalion, transportation, storage, treatment, or disposal at the
Property, of any hazardous substance; (4) Mortgagor has not received any nolice
of and has no knowledge that any governmental anthority or any employee or
agent thereof has determined or alleged, or is investigating the possibility, that
there is a presence, release, threal of release, placement on or in the Property, or
the generation, transportation, storage, treatment, or disposai at the Property, of
any hazardous or toxic substance; (5) to Mortgagor’s knowledge, there have been
no cormmunications or agreements with any govermmental authority or agency
(federal, state or local) or any private person or entity (including, without
limitation, any prior owner of the Property) relating in any wayv to the presence.
release, threat of release, placement on or in the Property, or the generation.
transportation, storage, treatment or disposal at the Property, of any hazardous or
toxic substance.

For the purpose of this paragraph, “hazardous or toxic substance™ shall mean and
include (1) a “hazardous substance™ as defined in 42 U.S.C. § 9601(14) and as
hereafter amended from time to time, or as defined under applicable state health,
safety and water codes, and (2) any other material, gas or subsiance known or
suspected to be toxic or hazardous (including, without limitation, any radioactive
sttbstance, methane gas,l volatile hydrocarbons, industrial solvents and asbestos)
or which could cause a material detriment to, or materially impan the beneficial
use of the Property, or constitute a material health, safety or environmental risk to
tenants, occupants or patrons of the Property. The term “hazardous substance™
shall not include water containing nutrients from livestock wasle ‘aw fully stored
or applied to the real property of the Mortgagor or third parties.

Ln

07 Milk Proceeds. The Mortgagor covenants and agrees that it will :nake no further
or future assignments of the milk, cream or dairy product proceeds of the
Mortgagor or the Company which would alter or eliminate the Mortgagee’s right
to rece1ve from such milk, cream or dairy product proceeds a suni sufficient to
satisfy the monthly payments due under the Notes. A breach of this covenant
shall constitute a default under this Mortgage at the option of the Mortgagee.

tLn

08  Legal Compliance. The Mortgagor shall furnish evidence satisfaclory to the
Mortgagee confirming the issuance on terms and conditions satis{actory to the
Mortgagee, by the appropriate federal, state, county, regional or local authorities
(including authorities whose jurisdiction involves environmental protection), of
all licenses, approvals or permits necessary in connection with (a) the operation of
the Mortgagor’s business and the lawful occupancy thereof for the purpose for
which such project was created (including the issnance by anv federal, state,
county, regional or local authorities of such licenses, approvals or permits where
Jurisdiction involves environmental protection), and (b) the possession of all

| . . . .. . .
Methane gas generated by animal manure is not included so long as Mortgagor is in full compliance with any and
all codes and regulations governing animal manure and its by-products.
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5.10

Property in connection therewith. The Mortgagor covenants to continue to
maintain compliance with all such licenses, approvals or permits s well as any
applicable federal, state, county, regional or local laws and regulations, including
without imitation its Nuirient Management Plan approved by the Idaho Stale
Department of Agrculture.

INTEREST RATE ADJUSTMENTS. THE NOTES SECURED HEREBY
EXPRESSLY PROVIDE FOR INTEREST RATE ADJUSTMENTS AS SET
FORTH THEREIN.

Attorney-in-Fact. Mortgagor hereby irrevocably appoints Mortgagee and iis
successors and assigns, as its attorney-in-fact, which agency is coupled with an
nterest: {1) to execute and/or record any notices of compietion. cessation of labor,
or any other notices that Mortgagee reasonably deems appropriate o protect
Mortgagee's interest in the Mortgaged Property if Mortgagor shalt fail to do so
withm three (3) days after written request by Mortgagee, (11) upon the issuance of
a deed pursuant to the foreclosure of this Mortgage or the delivery (and
acceptance by Mottgagee) of a deed in lieu of foreclosure, to execule all
instruments of assignment, conveyance or further assurance with *espect to leases,
rents and the other Mortgaged Property in favor of the grantee of any such deed
and as may be necessary or desirable for such purpose, and (i11) upon the
occurrence of an event of default, to perform any duty or obligaticn of Morigagor
under this Mortgage or under any of the other Credit Documents (including
payment of taxes and insurance premiums); provided, however, thal: (1)
Mortgagee shall not under any circumstances be obligated to perfnrm any duly or
obligation of Mortgagor; (2) Mortgagor shall reimburse Mortgagee for all sums
expended in such performance plus inlerest at any applicable default rate; (3)
Mortgagee, as such attorney-in-fact, shall only be accountable (or such funds as
are actually received by Mortgagee; and {4) Mortgagee shall not he Tiable to
Mortgagor or any other person for any failure to take any action « hich it is
empowered to take under this Section 5.10.

Amendment. This Mortgage may not be amended, modified or restated without
the express written consent of the Mortgagor and the Mortgagee.

[The remainder of this page has been left intentionally blank ]
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IN WITNESS WHEREOF Mortgagor has executed this Morlgage as of the day and year

first above written.

MORTGAGOR

P.O. Box 780
Castleford, 1D 83321

P.O. Box 780
Castleford, 1D 83321
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STATE OF

©§S.
County of . Sen bratppn

_{1¥*day of April, in the year 2009, before me, a notary public for the Staie of
TAuifuiei >, personally appeared Hugh Charles Gandolfo, known or identified to me to be
the person listed above and a trustee of the Gandolfo Famity Trust dated April 22, 1999, itsel{ a
member of High Plains Dairy, L.L.C., and acknowledged to me on this day under oath. thal.
being informed of the contents of this document, he/she executed the same on behalf of such

entities as histher free and voluntary act and deed.
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“JORGE ALBERTO GARCIA
Y Commisslon # 1730801
MNotary Pubiic ~ Callfernia
sania Barbara County
My Comm. Expiras bar 12, 7031
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County of 5

Favalil

On this ”w"day of April. in the year 2009, before me, a notary public for the State of

"y =03, personally appeared Beatrice Ann Gandolfo, known or identified to me to be
the person listed above and a trustee of the Gandolfo Family Trust dated Apnl 22, [999. itself a
member of High Plains Dairy, L.L.C., and acknowledged to me on this day under oath, that,
being inforimed of the contents of this document, he/she executed the same on behalf of such
entities as his’her free and voluntary act and deed.
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Notary "Publit for the State of 40 £y e
o Reéldmg at: S anih oA
/"My Commission Expires: _ tates s, 20

JORGE ALBERTO GARCIA
Commission # 1730801
MNotary Public - Caiitornia
Sonta Barbara County
My Cormm. Bxires Micr 12, 2071
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CCLM-00T-033/First Mortgage, Security Agreement and
Assignment of Rents



STATE OF IDAHO )
- . 88,
County ofwﬁ: )

Ky Pt
On this !4 day of April, in the year 2009, before me, a notary public for the Staze of Idaho,
personally appeared David Gandolfo, known or identified to me to be the person listed above
and a member of High Plains Dairy, L.L.C., and acknowledged to me on this day under oath.
that, bemg mformed of the contents of this document, he/she executed the same n hissher

personal capa?’ig &ggd on behalf of such entity as his/her free and voluntary ac( and deed.
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Notary Public for the State of’ S Y
Residing at: "~ | o0y ——ai L - _
My Commission Expires:_ #!- 25 2073

County of Mu, sy

On this ﬁﬂda\y of April, in the year 2009, before me, a notary public for the Staie of Idaho,
personally appeared Jayme Gandolfo, known or identified to me to be the persan listed above,
and acknowledged to me on this day under oath, that, being informed of the contents of this
document, he/she executed the same in his/her personal capacity as his/her free and voluntary act
and deed.
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Exhibit A

PARCEL NO. 1

Township ¢ South, Range 13 East, Boise Mendian, Twin Falls County, 1daho
Section 17: SWYSWYi

SUBJECT TO Highway District right of way.

PARCEL NO. 2

Township 9 Soath, Range 13 East, Boise Meridian, Twin Falls County, 1daho
Section 18: EXSWY: SEY

SUBJECT TO Highway District right of way.

PARCEL NO. 3

Township 10 South, Range 12 East, Boise Meridian, Twin Falls County, Idaho,

Section 1: A tract of land being more particularly described as follows:

BEGINNING at the Southeast corner of said Section 1;

THENCE South 88°46°06” West a distance of 1331.84 feet along the southerly Loundary of said
Section | to the TRUE POINT OF BEGINNING;

THENCE South 88°46°06" West a dislance of 1301.47 feet along the southerly loundary of said
Section | to the South quarter cormer of said Section 1;

THENCE South 88°46'06” West a distance of 038.61 feel along the southerly beundary of said
Section [;

THENCE North 01°58°04” West a distance of 94.62 feet;

THENCE North 50°25°19” West a distance of 163.07 feet;

THENCE South 89°34°22” West a distance of 61.92 feet;

THENCE South 00°31°21” East a distance of 202.08 feet to the southerly boundary of said
Section 1;

THENCE South 88°46°06” West a distance of 129.06 feet along the southerlv beundary of said
Section 1 to a point 10.00 feet easterly from the east edge of a farm road:

THENCE along a line parallel with and 10.00 feet easterly from the east edge of said {arm road
the following courses and distances: North 21°24°32” West a distance of 518.43 (eer;

THENCE North 16°32°06” West a distance of 450.55 feet;

THENCE North 13°11°58” West a distance of 93.48 feet;

THENCE North 06°13°48” West a distance of 79.73 feet;

THENCE North 00°36725” East a distance of 1483.77 feet;

THENCE North 00°49°34” West a distance of 1571.95 feet;

THENCE North 01°23°53™ Wesl a distance of 143.87 feet;

THENCE North 02°07°38” East a distance of 83.38 feet to a point approximately 10,00 feet
northerly from the north edge of'a farm road;

THENCE Easterly and Southerly approximately parallel with and 10.00 {eet northerty from said
farm road the following courses and distances: Noith 72°36°37" East a distance of 29.31
feet;

THENCE South 82°19°23™ East a distance of 35.81 feet;




THENCE South 44°07°29” East a distance of 34 .66 feet;
THENCI South 50°53°58” East a distance of 59.92 feet;
THENCE South 53°17°47" East a distance of 273.43 feet;
THENCE South 62°27°49” East a distance of 136.10 feet;
THENCE South 75°44°26™ East a distance of 53.78 feet;
THENCE South 87°14°34” East a distance of 174.40 feet;
THENCE North 86°09°57" East a dislance of 83.36 feet;
THENCE North 77°22°58” East a distance of 62.99 feet;
THENCE North 66°18°04” Bast a distance of 60.006 feel:
THENCE North 53°16°23" East a distance of 38.15 feet;
THENCE South 71°53°34 East a distance of 41.76 feet;
THENCE South 50°21°03” East a distance of 57.09 feet;
THENCE South 77°02°22” East a distance of 87.58 feel,
THENCE South 64°08°42” East a distance of 93.78 feet;
THENCE South 60°30°20° Fast a distance of 132.48 feet;
THENCE South 80°16°46” East a distance of 47.76 feet;
THENCE South 73°26°32” East a distance of 53 .46 feet;
THENCE South 66°05°15” East a distance of 62.62 [eet;
THENCE South 58°20°31" East a distance of 201 .49 feet;
THENCE South 54°19°29 East a distance of 193 48 feet;
THENCE Scuth 36°14°20” East a distance of 67.86 feet;
THENCE South 09°02°44” East a dislance of 51.26 feet;
THENCE South 11°08°27” West a distance of 67.88 feet;
THENCE South 16°47°30” East a distance of 46.81 feet;
THENCE South 05°43°04" East a distance of 98.77 feet;
THENCE South 08°53712” East a distance of 57.20 feet:
THENCE South 15°4]1°54" East a distance of 52.00 feet;
THENCE South 23°45°12” East a distance of 159.42 feet;
THENCE South 17°55°27" East a distance of 58.81 feet;
THENCE South 02°03°14” West a distance of 432.20 feet;
THENCE South 03°01°38™ East a distance of 49.40 feet;
THENCE South 10°355707” East a distance 0of 98.37 feet;
THENCE South 16°47°02" East a distance of 125.90 [eet;
THENCE South 15°54°54” East a distance of 413.77 feet;
THENCE South 19°47°20” East a distance of 108.97 feet;
THENCE South 25°19°59” East a distance of 78.29 feet;
THENCE South 21°16°57 East a distance of 69.92 feet;
THENCE South 12°21°12” East a distance of 74.88 feet;
THENCE South 04°27°10 East a distance of 125.57 feel;
THENCE South 10°56°02" East a distance of 510.22 feet;
THENCE South 01°21°36” East a distance of 200.21 feet;
THENCE South 005°15°49” East a distance of 69.52 feet;
THENCE South 11°02°55” East a distance ol 126.76 feet;
THENCE South 20°20°22” East a distance of 298 89 feet;
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THENCE South 24°52°04” East a distance of 338.33 feet to the TRUE POINT OF

BEGINNING.

Together with any and all water, water tights, ditches and ditch rights, storage rigzhts and permits,
licenses, certificates or shares of stock belonging or in any way appurtenant to the real property
described in this Exhibit A, whether now owned or hereafter acquired, whether now existing or
hereafter arising, and all proceeds from the sale or other disposition of any such property. Such

water rights shall include, without limitation, the following:

Idaho Department of Water Resources

Number | Priority Source Diversion Rate | Use
Date

47-2382 12/13/1963 | Ground Water | 1.34 CFS Irrigation

47-17504 | 11/21/1960 | Ground Water | 0.13 CES Stockwater

47-17505 | 10/25/1951 | Ground Water | 0.13 CFS Stockwater

47-17506 | 11/21/1960 | Ground Water | 0.59 CFS [rrigaiion

47-17507 | 10/25/1951 | Ground Water | 0.69 CFS Irrigation

51-7373 10/25/1951 | Ground Water | 0.57 CFS Stockwater (0.57
CF3) and
Commercial
(057 CI'S)

51-7374 11/21/1960 | Ground Water | 0.47 CFS Stockwater (0.47
CFS) and
Commercial
(047 CES)

51-13047 | *

51-13048 | **

51-13049 | #**

51-13050 | ¥¥**

51-13051 | 11/21/1960 | Ground Water | 0.74 CFS lirigation

51-13053 | 10/25/1951 | Ground Water | 0.73 CFS [irigation

*Water Right No. 51-13047 - a “parent right” of Water Right Neo. 47-17504

**Water Right No. 51-13048 - a “parent right” of Water Right Nos. 51-13051 ard 47-17506

“E*Water Right No. 51-13049 - a “parent right” of Water Right No. 47-1750%

X Water Right No. 51-13050 - a “parent right” of Water Right Nos. 51-130053 and 47-17507




Lxhibit B

Any and all as-extracted collateral (including, without limitation, o1l, gas and other minerals);
fixtures (inclnding, withont limitation, trade fixtures and windmills); equipment texcluding farm
machinery, rolling stock and vehicles, but including, without lunttation, all livestock handling
equipment, milk tanks, compressors, pumps, stanchions, milking units and other milking
equipment, equipment relating to power generation, irrigation equipment, pivots. pumps. motors,
sprinkler systems, mainlines, hand lines, wheetl lines, siphon tubes, gated pipe and all other
trrigation equipment used for the prodiiction or transportation of water on the real property
described in the attached Exhibit A or for the irrigation or drainage thereof); embedded software
relating to the foregoing; permits, licenses, agreements and documents necessary 10 0wn or
operate the real property described in the attached Exhibit A; supplies; and accounts generated
from the real property described in the attached Exhibit A (including, without linitation, al
feases, royalties, subleases, franchises, rents, issues, profits and incomes arising 1herefrom and all
the estate, right, title and interest of every nature in and to the same); whether now owned or
hersafter acquired, whether now existing or hereafter arising, and all accessions. parts, additions.
replacements and substitutions for any of such property, and all proceeds (including, without
limitation, msnrance proceeds) from the sale or other disposition of any such property. The
foregoing shall include, without limitation, the following:

1- 5 Tower lirigation Pivot

1- 7 Tower LT lrrigation Prvot

‘Wheel Lines

1- 4 Tower Reinke Irrigation Pivol (1o be constructed)
1- 3 Tower Reinke Irtigation Pivot (to be constructed)

Double 30 milking parlor

5- 507 x 280° shades

3- 507 x 320° shades

2- 507 x 1807 shades

DeLaval milking equipment with automatic detachers

Blue Diamond Cabinets and Stanchions

8,000 Gallon Walker Stainless Steel Milk Silo, SN SPG-20870
10,000 Gallon Walker Stainless Steel Milk Silo, SN WED-71653
10,000 Gallon Water Tank

Alfa-Faval Plate Cooler, SN 30109-71311

Ingersoll Rand Air Drier/ Compressor, SN PX318QU04111
DeLaval Yukon Snap Compressors, SN 041106

LPG Hot Water Heater, SN WINgi4621

Alfa-Laval Vacuom Pump

Usher HRS Auto Crowd Gate

Scale and Scale House

25 hp Batder Pump, SN 39K062X103

Betkeley Pump, SN M13359

10 hp Balder Pump, SN 37F696T0O02

B-1



Berkeley Pump, SN M13299
90 Gallon Flexlite Pressure Tank, SN F1.3004364
180 Kva Generator

Milking equipment shall include without limitation scales, milk silos. motors, hoppers,
augers, pipelines, couplers, compressors, feed drops, cow lockups, corral shades. stalls, stands,
tubes, pumps, tanks, valves, washers, milk receivers, dispensers, controls, filers. take-ofis.
pulsators, pulsations controllers, claws, automatic detachers, chillers, mounting material, in
ground wash heads, runner parlor mats, power generators and sanitation equipment.

Irrigation equipment shall inctude without limitation above and under ground pipeline,
main lines, hand lines, wheel limes, pivots, pumps. motors and all allied equipment such as
switch panels, pivot controls, wiring, shafting. openers, tubing, bowls, suction pipe, cones, valve
openers, reducers, end plugs, risers, stems, sprinkler heads, hoses and nozzles

Livestock handling equipment shall m¢lude without limitation all corrals. cow stands,

Tockups, feed alleys, water troughs, waste water management systems, Ioading chutes and
windbreaks.

B-2



Exhibit C

Any and all milk, cream and dairy preducts and accounts generated therefrom, including. without
limitation, milk, creain and dairy product proceeds, whether pursuant to payments from
agreements with Magic Valley Quality Milk Producers, Inc., other milk, creany or dairy preduct
purchasers or otherwise; whether now owned or hereafter acquired; whether now existing or
hereafter arising; and all accessions, additions, replacements and substitutions for any of such
property, and all proceeds (including, without limitation, insurance proceeds) from the sale or
other disposition of any such property.

C-1



) O RECEIVED
APR 17 208

WATER RESOURGES
WESTERN REGIN
CERTIFICATE OF SERVICE

| hereby certify that on March 20, 2008 | mailed a true and correct copy, postage prepaid, of
the foregoing TRANSFER APPROVAL to the persons listed below:

RE: TRANSFER NO. 75087

WATER RIGHTS NOS. 51-13048 (split and renumbered to 47-17506 and 51-13051),
51-13050 (split and renumbered to 47-17507 and 51-13053),
and 47-2382

HIGH PLAINS DAIRY LLC
PO BOX 780
CASTLEFORD ID 83321

CHARLES G BROCKWAY PE
BROCKWAY ENGINEERING PLLC
2016 N WASHINGTON ST STE 4

TWIN FALLS ID 83301
Emalee Rushing
Office Services Supervisor
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