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HOlden Kldwell 1000 Rlvemg Drive, Suite 200
Hahn & Crapo e FEB 17 20pg,, 700

aho Falls, Idaho 83405

LAW OFFICES DEPARTMENT OF
WATER HESOUFI'CES Tel: (208) 523-0620

Fax: (208) 523-9518
www.holdenlegal.com

E-MAIL rharris@ho!denlegai.com

February 13, 2009

VIA E-MAIL AND FIRST CLASS MAIL

David R. Tuthill, Jn@(

Director

Idaho Department of Water Resources
P.O. Box 83720

Boise, Idaho 83720-0098

dave.tuthill@idwr.idaho.gov

RE: Request to Reinstate Lapsed Permit No. 25-7583.
Dear Director Tuthill:

This letter is in regards to lapsed permit no. 25-7583. I was recently contacted by
individuals directly affected by this lapsed permit, and they have requested that I contact you
directly, and request your assistance in resolving the matter that should have been taken care
ofnearly 15 years ago by the developer of the property. Attached to this letter are documents
we obtained from the microfiche files at the Eastern Region Office of IDWR, and I would
like to briefly review them so that the history on this permit is clear.

OnFebruary 4, 1991, Melvin Fielding submitted an application for permit, which was
assigned number 25-7583. The application sought a water right for the diversion of .16 cfs
for domestic purposes, and .72 cfs for the irrigation of 36 acres within the subdivision,
including individual lots on the property. The purpose of the application was for Mr.
Fielding to develop a 12 home subdivision known as Township Park Estates. A copy of this
application 1s enclosed with this letter. The time period sought to develop the permit was 3
- years.

On April 25,1991, Mr. Fielding received a permit approval notice, and had until April
1, 1994 to submit proof of beneficial use. A copy of the permit approval notice and the
actual permit is also enclosed with this letter. On January 31, 1994, the Department of Water
Resources sent a proof due notice to the permit holder, indicating that the permit holder had
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a deadline of April 1, 1994 to submit proof of beneficial use. A copy of this letter is
enclosed.

On April 7, 1994, after the Department did not receive proof of beneficial use, a lapse
notice was sent to Mr. Fielding by Mr. Glen Saxton of the Department. The letter requested
that proof of beneficial use be submitted in 60 days.

For reasons that are not entirely clear, Mr. Fielding submitted proof of beneficial use
on July 26, 1994, which was beyond the 60-day time requested by Mr. Saxton in his April
7" letter. As noted on the proof of beneficial use, the contact person was James Fielding,
Melvin Fielding’s son. At the time of this permitting process, Mr. Melvin Fielding was
experiencing some health issues, and did not devote the attention necessary to resolve this
issue. Ms. Fielding passed away on May 5, 1995, and Mr. Fielding passed away on May 19,
1996.

On August 19, 1994, the Department acknowledged receiving proof of beneficial use,
but because it was past the 60 day period where the permit could be readily reinstated, the
Department, consistent with its policies, requested additional information relative to the
development of the water right. A copy of the letter is enclosed with this letter. The
Department requested two pieces of evidence to show the beneficial use of the water during
the authorized development period, and reasonable cause why the original proof was not
submitted.

On October 27, 1994, the Department sent another letter to Mr. Fielding indicating
that it had not received the information it had requested. A copy of this letter is also
enclosed.

On November 3, 1994, James Ficlding submitted a letter to the Department indicating
that they had been unable to file proof of beneficial use in a timely manner due to
commitments associated with opening a restaurant in the Idaho Falls area. Mr. Fielding
requested that if there were any further steps required, to let him know. A copy of this letter
is also enclosed.
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On April 28, 1995, the Department sent a letter summarizing a telephone conversation
it had had with Mr. Fielding. As stated in the letter, the Department stated that it needed two

pieces of evidence to show that water was being put to beneficial use prior to the permit
lapsing.

Finally, on October 25, 1995, Mr. Glen Saxton sent a letter to Mr. Fielding indicating
that the permit had lapsed because the requested information had never been provided to the
Department. A copy of this letter from Mr. Saxton is enclosed.

We have been contacted by the Township Park Estates Water Association to address
this issue, which only recently came to light. The Association has operated for years under
the presumption that the water right issues were previously taken care of. It is entirely
unclear why the Fieldings did not provide the evidence to the Department as they had
requested. The homeowners are in the process of obtaining information which would show
the extent of beneficial use as of April 1, 1994. Everyone seems to recollect that the well
was drilled, and all the water lines had been run to each of the lots. Additionally, a number
of homes had been constructed, and a number of others were in the process of being
constructed. As we understand Department policy, with regards to approving extent of
beneficial use for a subdivision, the Department’s “stub in” policy would govern. As we
understand this policy, the Department’s position is that as long as water lines have been run
to respective lots, but not yet developed, the Department considers the lot developed for
purposes of issuing a license for a water right. The homeowners recollect that shortly after
the permit was approved in 1991, the well was drilled and the lines were run to each of the
lots, and have been in existence since that time period. We will provide all this information
once we receive it, but at this point, the members of the subdivision are concerned that this
was not followed through by the Fieldings. Their concern, of course, is that they are using
Idaho water under a permit that was only recently discovered had lapsed.

We recognize that the permit has been lapsed for some time, but are hopeful that the
permit can be reinstated once information discussed in the above 2 paragraphs have been
gathered. We recognize that you are very busy with all your responsibilities, but hope that
you can assist us in addressing this unfortunate situation. If you have any questions or
concerns, please let us know. Otherwise, we will wait to hear from you on the Department’s



David R. Tuthill, Jr,
February 13, 2009
Page 4 of 4

position with this lapsed permit. Further, we hope to have information provided to you
showing the extent of beneficial use. We sincerely appreciate your assistance in this matter.

Best Regards,

Tton L. Lrnan

Robert L. Harris
HoLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
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