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BEFORE THE DEPARTMENT ‘OF WATER RESOURCES
| OF THE STATE OF IDAHO
IN THE MATTER OF THE APPLICATION

TO LEASE WATER FOR HYDROELECTRIC

)

) CLOSING BRIEF
GENERATION IN THE NAME OF THE CITY )

) .

b

OF POCATELLO

The City of Pocafello (“Pocatello”) hercby files its Closing Brief pursuént to
Idaho Departmént of Water Resources, IDWR) Rules of Proced{Jre and the Order of the
Hearing Officer in the abo.ve matter, |

BACKGROUND

Petitionet, the. City of Pocat¢llo, is a municipal corporation duly organized under
. the laws of the State 6f Idaho located in thé southeastern par't‘of"the State of 1daho.
Pocatello is Idaho’s second largest treated watér provider and its fourth largest city, with
a population jﬁst under 55,000 residents.

Pocatello has water rights to surface water, ground water; and storage water. In
1960, the City entered into Contract Number 14-06-100-1825 with the United States of -
America to secure 50,000 écre feet of storage water in the Palisades Reservoir (Ci’cy

Palisades Contract).



O _ O

Unlike most of the Palisades storage contracts, the City Palisades Contract |
provides for a number of usee for its storage water. These uses include mitigation,
municipai use, and the right to lease the storage water, flood contrel, and irrigation. (See ‘
Pocatello’s Pre—Trial Brief, Pocatello Exhibit “A”.) |

In June of 2008, the City of Pocatello and the Idarlo Power éompany‘ entered into
a Water Lease Agreement for one year whereﬁy the City would lease 26,000 acre feet of
its Palisades storage water to -Idahe Power contingent upon the City acquiring all
necessary approvals required by State or Federal law (See Pocatello’s Pre-Trial Bnef
Pocatello Exhibit “B”.)

On June. 16, 2008, the City mailed an Application for Leasing of Water for
Hydroclectrlc Generatron pursuant to Idaho Code Sectrons 42-108A and 42-108B to the
Director of the Idaho Department of Water Resources (See Pocatello’s Pre-Trial Brief,
Pocatelle Exhibit “C”.)

Pursuant to Idaho Code Section 42-1 08B, the Director of the Idahe Departmeet of
" Water Resources published Notice of Proposed Leasmg of Water for Hydroelecttic
Generatron on July 10 and July 17, 2008, in the Post Reglster, the Times News, and the
.Idaho Statesman, (See Pocatello’s Pre-Trial Brief, Pocatello Exhibit “_D”.) _

F'ive Protests to the Application were filed with IDWR by 5:00 p.m. on July 21,
2008. On July 24, 2008, the ljirector of IDWR sent out a Notice ef Hearing scheduling a
hearing on the Application arld Protests for 9:00 o’clock a.m. on July 31, 2008, in
Jerome, Idaho. (See Pocatello’s Pre-Trial Brief, Pocatello Exhibit “E”.)

On Jﬁly 31, 2_008, the Director of the Idaho Department of Water Resoﬁrces, Mr,

David Tuthill, presided over a hearing pursuant to Idaho Code Section 42-108B.
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The Apphoe.nt the City of Poeatello, presented its case requestmg approval of the -
Water Lease in questron The City of Poeatello moved to have all ﬁve protests dlsmtssed
based upon the Ianguage of Idaho Code Seetron 42-108B, Mr Tuthﬂl 1u1ed that he ‘
would take the ‘Motion under advrsement but that the hearrng wou‘ld‘ contmue. The City
of Pocatello filed a Pre—Hearmg Brief pursuant to the Notlee of I-Iearmg sent out by Mr.
. Tuthlll (See Poeatello s Pre—Trlal Brief Pocatello Exhibit “E”.)" The: Clty of PocateHlo .
then. proceeded fo call its wrtness The five protestors, the Comrmttee of Nrne, the Idaho
Irrtgauon District, and the New Sweden Irrrgatlon Drstrtct “all represented by Mr. J etty
‘R, Rrgby of Rrgby Andrus & Moeller, Chtd the Idaho Ground ‘Water Approprlators,
Ine. represented by Mr. Randall C. Budge of Racine OIson Nye Budge & Bailey, and

: Pahsades Water Users, Ine., represented by Mr. Robert L. Harrts of Holden thwell

' | Hahn & Clapo, a.ll presented their own witnesses.
. Atthe elose of the testlmony Mr. Tuthill d1rected that CIosmg Bnefs be subm1tted '

'by the parties to the Idaho Department ofWater Resourees in Botse, Idaho, by 5:00 p.m:

" on July 8, 2008.. | '

- 1. Should all five (5) of the protests filed in this matterbe -
'dlsrmssed and the testimony and information provided by said protestants
~ bé stricken and removed from any consideration by the Hearmg Officer
. in this matter pursnant to, the criteria for protests set out'in Idaho Code
’ Sectlon 42- 108B? .

2. Whatis the appheablhty of the prov1s10ns of section 42- 108B
Idaho Cods, given the requitements of the-Water District 1 Rental Pool
auth011zed by sectrons 42-1763 and 42-1763, Idaho Code‘?

3 What are the eontraetual obligations of the City of Pacatello
and the U S. Bureau of Reclamation under the City’s federal storage
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contract and what is the effect if any, of the contractual hmrtatlons on the
‘ Crty 8 proposed lease of water pussuant-to state 1aw? '

4. If the lease is approved could other water rights. senlor or -
. le‘llOl‘ to the leased wafer nght be injured? :

ARGUMEN’I’
L Should all five of the protests should be dlsmlssed and removed from any |

: con'sideratlou- in -thls matter?. |

' Idaho Code Section 42-1 OSB cleatly states. “anyone who desires to proteSt the'f
proposed leasing of water and who has a superror rrght to use the water and who may
_ | suffer peeumary loss can ﬁle notree or protest.
| There are no punctuat-ron marks' b‘etween the word “and”‘hr this Co'de Section nor -
is the WOrd or” used Basrc statutory eonstruetron analys1s mdlcates the word “and” is '

used con]unetively, thus requxrmg a protestor to have a “superror nght 6 use the water”

c plus be someone who ¢ may suﬂ’er peeumary loss” if the lease is approved None of the

'fi_ve protestors has g superror rl_ght to"use” the C1ty s 'storage water. Bach Pahsades o
storage right holder is annually notrﬁed it has beerl allotted a speelﬁc number of acre feet. '
~of ﬁll for 1ts use pursuant to 1ts eontraet w1th the Umted States of Amer;ea No one has a
. superror rrght to'use the Clty s storage alIotment None- of the protestants wrtnesses |
: drsagreed with the faot that no one had a supenor rrght to use the Crty S storage water.
. Idaho Code Seotlon 42-108A further provrdes that- the leasing of water. pursuant
.to Sections 42-108A and 42-1 03B La_ll ‘not constitute g change i in the natur_e of use of
such water nor shail thel'ease_ cohét‘itute‘ah.. abaudohmeht or fort‘eitur'e or any other'

diuﬁnut-i_eri.of such water right,
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2. What is the applicability of the provisions of Section 42-108B, Idahe
'Code, given the requirements of the Water District 1 Rental Pool authorized by
Sections 42-1763 and 42-1765, Idaho Code? ‘
A. ‘Apbficable Idaho Code Sections, The applicable Idaho Code secﬁoné
governing leasing procedures apply to two distinct leasing schemes. The first group of
statutes governs private water leases from an owner fo a public or private utility for the
specific purpose of generating hy_droelectric power, The second group governs an |
indirect leasing scheme under which owners pool their rights in a water sup;ply bank and
the bank leases rights to prospectlve customers. The following sections detail the
apphcable Idaho Code Sectmns
1. Idaho Code- Septiohs Governing Private Water Leases for
 Biydroeleetric Power, Idaho Cods Scction 42-108A governs thé loasing of .
water for hydroelectric generation and states:
Any person having tfle right to the beneficial use ofa Watér
right may lease the water to a private or public utility doing
business in the state of Idaho for hydroeleciric generation
purposes within the state of Idaho for a period not to exceed -
one (1) year on application to the department of water:
| resources, , _ o
Idého Code Section 42-108A. In addition, Section 42-108B establishes the
process by which a water rights owner may apply to the department of water
resources for a lease perm.tt as well as the hearing and protest procedures
available for potentially opposing entities. Jd. §42-1 08B. The Idaho legislature
enacted these sections in 1981, and it was under these statutes that the City of |

Pocatéllo. filed an application to lease water rights to Idaho Power Company in

“July 2008. These statutes govern any water rights that remain with an individual
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owner, but do not address the rights associated with coliective_, water rights pool:;
such as a wa;cer supply bank,
2. Idaho Code Sections Govefning Cooperative Water Leases
Through a Water Supply Bank. The local committee in Water Distriot 1.,
hereinafter referred to as the Comnﬁﬁee of Nine (“CON™), opposes the lease, and
. telies on the regulations of the Water District 1 Rental Pool authorized ;ulider
_Idaho Code Sections 42-1761 to 1765. Under these regulations, the Water
Resource Board “shall have the duty of operating a water sﬁpply bank.” Id. |
§1761. While the statute directs the bank to “make use of and obtain the highest
duty for beneficial use from the water,” the water supply bank only includes
water righté “obtained by the board or by a local committes appointed by the :
 board” Id §_ 1764. FI;r‘;he_:rmore, Sect1_on 176; md[cates that awater ngh;s -
owner may remo.ve water rights from the bank even after the board or local -
" committee irlcofﬁorates the rights into the bank. 7d.
In:1979, the Idaho legislature adopted the following sections to facilitate .-
thé r'nanagement of collective w'ate_f storage and water right‘s. Séction 42-1765
étafces that: | .
The water resource board may appoint local committees,
including water district advisory committees . . . to facilitate
the rental of stored water., When so appointed, the
committee shall have the authority to market stored water
between consenting owners and consenting renfers under
rules and regulations adopted by the boatd.” '
Id. §42-1765. In addition, Section 42-1763 states that:
| The terms and conditions of any rental of water from the

water supply bank must be approved by the director-of the
department of water resources, The director . . . may reject
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and refuse approval for or may partially approve for a less
quantity of water or may approve upon conditions any
proposed rental of water from the water supply bank where
the proposed use is such that it will reduce the quantity of
water available under the existing water rights . . . [or] will
adversely affect the local economy of the watershed . . .»

Id. §42-1763.

B. Protests anﬁ Arguments, The Committee of Nine bases their protest upon
the grounds that St;ction 42-1765 empowers them to make decisions as to the “rental of
stored water” because the Water District 1 Rental Pool should be thé exclusive avenue
for water rental within the district. Id, §42-1 765 ; Léﬂér of Protest from Idaho Irriéation
District to the IDWR (Jﬁly 21, 2008) at para. 2, [hereinafter “Letter of Protest”]. The
CON nofes that it would not receive financial benefits fr_oﬁ1 a private lease between
Pocatello and Idaho Power Company and is clearly motivated .by financial interests. Id.
In addition, it contends that the lease éould adversely éff;ect the water rights of entitigs
such as thé Idaho Irrigation District (“IID”) and deprive the water supply bank of up to
20,000 acre feet of water. Letter of Protest at para, 1. This contention would only be _ |
true if the water rights Pocatello seeks to lease were actually incorporated into the water |
supply balllk, and in this case, they are not.

Based upon the statutory language the Idaho case law governing conﬂicting
statutes concerning similar subject matter, the Departmgnt of Water Resouices should
approve the lease on the grounds that the statuites are not in coﬁﬂict. In the alternati\}e,
the statutes can be _interpreted in & harmonious manner and, therefore, Section 42- 108A
applies t§ the water lease in question, Furthermore, if the department finds that the

statutes conflict, it should nevertheless approve the lease because the Idaho courts favor a

more recent and specific statute and accordingly, Section 42-108A controls.
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: 1 ThePlain Language of the Statutes at Issue Indicates That Section
42-1098A App_lies.' IDWR sliould.approtre the Poeatello. lease.beeaus—e the two
statutory schernes gouerning. water Iea_s.ling do not eonﬂict and Section 42-108A

: :elearl'y conttols in this-situation .'Idaho case law instruc'ts courts to interpret |
statutory language in hght of: the plaln, usual and ordlnary meaning of the words,
- and observes that when a statute is. not ambtguoUs the court must follow the law
as wrrtten City of Sandpoznr 12 Sandpomt Indep. Hzghway Dist., 71 P 3d 1034
1037 .(Idaho -2003) Whﬂe both statutory seettons govern- the ab1l-1ty of a watet
rlghts owner to effectuate a lease, the statutes apply to dlstmot and unique
cucumstances One statute sets forth the method. for an owner to lease water
drrectly to a publtc ot pnvate utlhty, and the other 1nd1reet1y through a collecttve '
: water supply bank Water rrghts sought to be leased by “[a]ny pel:son havmg the
| right to the beneﬁcral use of & ater nght” toa pubhc ot prtvate utrhty for the
- purposes of hyd,roelectrtc energy generatlon are governed by Seetlon 42-108A,
Idaho Code Ann Sect1on 42-108A. Howevet, when the owher of Water rights |
ehooses 10 meorporate those r1ghts into a water supply bank the prov1srons of .
S_eotlon 42—1763 govern the_ lease prooes_s and a commrttee,.such as.the CON has
the authorit)r to facilitate such rentel.v Id.. §§42—I 763‘; 1 -765'.' I’:Ieither p‘arty’alteges
' that the -stetutt)ry Ianguage is ambiguous, and fherefore, the Department of Water -
_' Resourees should apply Sectton 42- 108A and approve the proposed watet lease..
Sectron 42—108A clearly apphes because Poeatello does not seek to lease -
-.water rtghts it dedlce.ted to a water supply bank, nor does Idaho Power Company

seek to rent water rights t‘rorn'the bank. Pocatello is operating as private owner

CLOSING BRIEF : -8B,



of the water nghts and 51mp1y seeks to lease the r1ghts to d private utlhty, Idaho
. Power Company, for the purpose of generatmg hydroelectnc power. ThlS is .
precnsely the type of lease agreement ant101pated by the Idaho leglslature in
Sectlon 42-108A While the CON requests that the Director of IDWR apply
Section 42»1.763 $0 that 1t.rnay profit ﬁrom the __le,ase; this applleatlon would be
."erroneous' and unfair. To date; the 'CON has not “ob_tained” the water rights.at
- issué as; presertbed- in Section 42‘-1764 Id s 764 Pocatello has not
| -mcorporated the water i ghts at | 1ssue into the water supply bank and therefole |
B should not have declsmn makmg authonty taken away. and glven to the CON.
The legxslature adopted Sectlon 42-108A. to govern pnvate Water Ieases of the
klnd Poeatello seeks to effectuate and to apply Sectlon 42—1763 would ﬂustrate
the leglslauve 1ntent | L
2 The Statutes can be Interpreted Harmomously and- Seetlon 42-108A k
Apphes. _When two state statutes coneerning the same: subJ ect matter conﬂwt
, Ida‘ho -courts must “construe statutes together as'one system to.effect
leglslatwe intent,” Shay V. Cesler 977 P, 2d 199 202 (Idaho 1999) (adoptmg a
: ,c,ommon sense’ _mterpretatlon of a statute prov1_d1ng for attornej s fees when a
conttary intetpre'tatiou implted bya -sepatate statute ereated a loopnole, rendering
the first statute meantngies.s).. A'_l‘he Idaho Supreinis Court noted that courts must
“eonstrue;statutes under the assutnptton that the legislature knew ot‘ all legal
pr_eeeeent and other statutes in exi'stence at the time the 'statu[t]es were passed.” -
Id In a'delition, where a statute with respect to one_subjeot‘contains a certain - :

provision; the omission of such provision-from a similar statute concerning a,
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related squ'ect is significant to show that a different intent existed. Kopp v. State,

595 P.2d 309 (1979) (holding that legislative intent was clear when one statute
defined the word “census” and the othér did not use similar langnage when | 6

_ stating the basis for establislﬁng pop_ulatioﬁ).
| ‘While the CON contends that the ..statutory sections conflict, the Idaho
Department of Watér Resources should approve the Pocatello lease because a
harmonious reading of the statutes is possible and reasonable. -Each statutory
secti.on governs the ability of a water rights owner to effectl.;ate a.‘l-ease', but
neither purports to be the siole method unc\ler which the owner may lease water
rights. Rather, each governs water riéhts that- an n.)wner qhoose_s to lease through
different avenues, one directly frorﬁ the water rights owner, and the other through
a collective water supply bank. A harmonious _interpretation pfe;serve.s both
statutes and rec;O gnizes that each governs a sepa;rate and digtinot leasing scheme.
f.ocatello seeks to lease the rights to a private utility, Idaho Power Company, for
the purpose of generating hydroeléctric powef and if the Idaho Department of |
Wafer Resources applies this section it will not affect the separate rigi_)t_s of the
CON established under Section 42.-1’./'63. In following the rule that. the
legislature is presumed to “kn[o]w of_ all legal precedeht and other statutes in
existence at the time,” the Department of Water Resour;:es should approve the
v;r;ater lease between Pocatello-and Idaho Power Com‘pény.

3. If the Statutes Conflict and a Harmonious Reading Is Not Possible, -

4}1 08A Controls. 'In the event that the Idaho Department of Water Resources

rules that the statutory schemes conflict, Idaho precedent indicates that the more
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recent and more sp_eciﬁc statute should control. Where two statutory provisions

* appear to apply, the specific statute controls over the general. Shay v. Cesler,
977 P.2d at 202 see also Lofius v, Snake River Sch. Dist., 942 P.2d 550, 552
(Idaho 1997) (when'a teacher suspended without pay for two days sued for wages
under Idaho’s genéral wage ﬁlaﬁn statute Idaho Code Section 45-609(1), specific
lariguage in Idaho Code Section 33-513 allowed the schoo! board to suspend the
teacher without pay). Moreover, to thé extent that statutes conflict, the more _
recent expression of legisl.atiyé intent prevaifs. Mickelsen v. City of Réxburg, 612
P.2d 542, 544 (Idah6 1980) (ho!ding thata mére recent statute with respect to the
Jocation of beer taverns prevailed -owlzer an older statuteaddresﬁng the same |

issue).

T Inthis onse, the Idabo legislature adopted Section 42-108A, governing
water leases by individual rights holders to public or private utilities for
hydroelectric éeneration,‘ two yearé after it adolﬁted Sections 42-1763 a..nd 1765.

"The législature adopted Section 42-108A in 1981, whereas it gdopted Sebtions
42-1763 and 42-1765 in 1979. Idaho Code Ann. §§42-108A, 1763, 1765, In
addition, the watet leases covered un&er Section 42-1_08’A are speciﬁcéliy for the
generation of hydroelectric power as opposed to the general leases for any
purpose from the water supply banks governed by Sections 42-1763 and 42-
1_675. Id §§42-108A,' 1763, 1»7.65. In summary, Section 42-108A is the more
recent and more specific statute and the Idaho Department of Water Resources

should approve Pocatello’s water lease under 42-108A even if it determines that

the statutes are in conflict,
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The statutory schemes regulating water leases govern different types of leasing
‘options. ‘A plain reading of the statutes at issue indicates that the statutes d6 not conflict
and Section 42-108A applies to the water lease at issue. If other partiéé argue that the
statutes conflict, case law directs a decision maker such as the Idaho Department of
Water Resources to attempt to harmonize statutes in pari material (of the same matter or
subject) and Section 42-108A is still the applicable statute, Ifa harmonious reading is
not possible, the more specific and recent expression of Section 42-108A governs.

3. What are the confractunal obligations of the City of Pocatello and the U.S.
Bureau of Reclamation under the City’s federal storage contract and what is the
effect, if any, of the contractual limitétions on the City’s proposed lease of water
pursuant to state lJaw?

None of the protestors, including the Committee of Nine, which is only an
advisory bddy under this Contract, has the right to interfere with or interpret the language
of a private contract to .whic'h they ate not.a party.- |

Because the issue of standing is jurisdic_tional, it may be raised at any time, See
Tungsten ﬁbldings Inc. v. Drake, 143 Idaho 69, 137 P.3d 456 and Iéedch Lateral Water
Users Ass’n. v. Drake, 142 Idaho 600, 130 P..3d 1 3 8. |

Qrdinarily, the obligations and rights arising out of a contract are due only to
those parties with whom the contract is made, A contract cannot be enforced by a person
who is not a part to it or in privity with it, except undef certdin circumstances, by a third-.
party beneficiary. (See 17A Am, Jur 2d, Section 425.)

The Idaho Supseme Court has adopted the position that one has standing as a

third-party beneficiary under a contract only when if is clear that the contract was made
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‘for the thtrd-party s dlreot beneﬁt The, Court went on to say that 1nc1dental beneﬁts fo
 third persons resultmg from a contract to whmh they are not partles are: 1nsuffic1ent to-
permit such thu:d parues to sue on the contract. Dawson V. Eldredge, 84 Idaho 331 372 ‘
P2d. 414 ( 1962) Also see lehston on Contracts §37. 19 (4th Ed.) |

Storage water users have an interest that is suonger than- a ‘mere contractual
expentancy

"The’ Tdaho. Const1tut1on prov1des that when water is: appropmated such person
shall not thereaftet, Wlthout his consent, be deprlved of the annual use of the same n
Idaho Consmutton Art. XV §4‘

The C1ty’s Pahsades Contract prov1dcs for the followmg uses of its storage water
: rmtlgauon (see Pocateilo S Pre-Tmal Bnef Poeatello Exhlblt “A ? Sectlon 16; pgs 23~

| 24), rnumelpal use (see Pocatello 8 Pre-Tr1aI Brtef Pocateilo Exh1b1t “A ” Sectlon 17
pg 25) the nght to rent (lease) stored Water (see- Pocatello £ Pre-T nal Brlef Pocatello 5
'Exh1b1t “A ” Sectton 15 8 23), : ﬂood control and nngauon (see Pocatello s Pre-TnaI
. Brief, Pocatello sExh1b1t “AY Sectlon IO(c), pe. 10) o

‘ As a mat_ter of Idaho consututlonal. and statutory l'aw, title to the nse of the water .
‘under the City’s Pali’sades. Co'ntract is heid by the citizens of the Cify of t’ocatelt’o as th'e E
s consumers or users of sald storage water, U S V. onneer I rigarion .Dzstrzct 144 Idaho s

106 157P3d600. B ' _

- The City of Pocatelloihas 'tnacte all 1=equirect pas.rments antl complied with' all its' '
' obhgatlons to: the U S govemrnent (See Mayor Chase’s testlmony at JuIy 31, 2008

_ vhearmg jix Jerome, Idaho) Accmdmg to the Umted States Supreme Court the clttzens of
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the Ctty of Pccatello have acqulred a vested right to ‘the perpetual use of this storage
: water Ickesv Fox,300 U. S 82 57 S. Ct412 81L Ed 525 |
- If you look at the. contractual language of the Contract between the City of ,
Pocatello and the United States Department of the Intertor, you wﬂl see that it is the
. Secretary of the United States Department of the Intenor who has the sole authorrty to
make mterpretatlons regardlng the prov1szons of the Clty ‘Palisades Contract (See
PccatelIo S Pre~Tr1a1 Bnef Pocatello Exhlb1t “A”, pages 37 -38 )

The United States Department of the Interior- and the: Bureau of Reelamatxon

prov1ded a lettel to the Idaho Department of Water Resources dated July 30, 2008

stat1ng they do not beheve that the Contract between the U.S. Department of the Inter101 _ -

_}and the Clty of Pocatello is germane to this hearmg bemg held pursuant to Idaho Code |
" . .-Sectrons 42 IOSA and 42 108]3 The letter goes on to state that the (ht_y_and the_ _
Department of the Inter1or would work together to 1mpIement the Lease Agreement

. .w1thtn the terms of the Contract (See Pocatello Exhlblt “F, o

Fmally, the Clty is maklng use- of 1ts storage water in compliance wrth 1ts

' Contract w1th the Umted States of Amenca. Pursuant to Sectton 15 of the C1ty s
Pahsades Contract the Ctty may rent its stored water for one year at a time with certain
restrictions as to the rates. (See Pocatello $ Pre-Trial Brief, Pocatello Exh1b1t “A pe.

._ 23) Roger Chase, the Mayor of the Clty of Pocatello testified the rates in the C1ty 8-
proposed Lease to the Idaho Power Company for hydroelectrtcal purposes drd-. not exceed .
'-the Clty s costs and obhgattons regardmg its. storage water Whlch were d1rect1y

' apportlonable 0. sa1d storage water. (See Mayor $ testlmony at July 31, 2008 11ear1ng in

J erome, Idaho )
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4 If the lease is approved, could other water rights senior or junior to the
leased water right be injured?

Iﬁ regards to this Lease, Idaho Code Section 42-108B states “the director of the
department of water resources shall examine all of the evidence and available
information and shall approve, in whole or in part, or upon conditions, providé:d no other
water rights senior o junior to the water to be leased are injured thereby.”

None of the five protestants have proven their water rights are injurec_l by this

proposed Lease, In fact, the witnesses for the protestants stated their water rights could

be affected if the reservoir system did not fill in 2009. All five (5) of the Notices of

Protest filed with the Idaho Department of Water Resources indicate their watet rights

could be injured in the future if the reservoir system does not fill because of the 20,000

 acre-feet of storage water leased to Idaho _ébizvérf -

Specu—latiw)e futuré injury claims certainly do not provide grounds to find that
;;vater rights “are injﬁ;ed” by approval of this Lease as required under the plain meaning
of the applicable statue involved in this mzit'ter. (See Idaho Code Section 108B).

The concept of speculative future injury to fill spacé is.one adopted by the Water
District 1 Rental Pool Procedures, which governs those space;hdlders that pﬁt their o
storage water into the Water Disttict 1 Rental Pool Bank, (See Pocatello Exhibit “G.).
The City of Pocatello did ﬁot place the wate'r Which isthe subject of ﬁs Lease with Idaho
Power iﬁto the Water District 1 Rental Pool Bank.

Additionally, this notion fchat other spaceholders would be injured by the Lease of

a portion of the City’s storage water would lead one to the logical conclusion that no

spaceholder should be aliowed to utilize their storage water for any reason because g_t_li
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removal of storage water would make it more difficult for the reservoir to fill the next
year than if no water was allowed to be removed. T h;e very purposes for which the
reservoirs were constructed would be cohsideréd as a cause of injury to the spaceholders.

There are no state statutes or rules not any provisions in the City’s Palisades
Coﬁtraot which require thel City of Pocatello to place its storage water into the Water
District 1 Rental Pool Bank, This cbncept of specﬁlative future fill injury should be
relegated to disputes involving Water District 1 Rental Pool Bank participants and not

| this matter.

The rest of the reasons to deny this Lease supplied by the protestants have
nothing to do with any alleged water right' injury. These irrelevant reas_bns ate personal
opinions such as: 1) the City should be made to participate in the Water District 1 Rental
Po&l Bank; 2) the Lease is counter to some of the Sta‘te water polidies; 3) the Lease will
result in lost prbceedé to Water District 1 Rental Pool Bank and the éomnﬁttee of Nine,
and 4} the Lease is not consistent with preservation of historical breferehces_ for
agricultural uses. '

It Shbuld be noted that it appears the Water District 1 Rental Pool Bar;k_
Procedures make it very difficult for anyone-;uther than another storage spaéehblder 10
rent (lease) water through the Water District 1 Rental Pool Bank. (See Tim Deeg’s

: testiinony at the July 31, 2008, hearing in Jerome, Idaho). Also, the Watermaster for
Water District | indicated one of the ﬁrimary reasons the Reﬁtal Pool Proccdyres were
enacted was to control the price of rental water. (See Lyle Swank’s testimm'ly at the July-

31, 2008, hearing in Jerome, Idaho).

CLOSING BRIEF - 16 -



SN . W
. ) ’ RN

Electrical production was certainly a use contemplated in the plans to const'ruct_
the system of dams and reservoirs within the State of Idaho, It is clearly mentioned in
the City’s Palisades Contract. (See Pocatello’s Pre-Trial Hearing Brief, Pocatello
Exhibit “A,” Section 21, pgs. 28-29). |

The State and the City of Pocatello believe hyc_iroelg:ctric power prbduofion to be
a beneﬁc:ial use. Power production is certainly important to the economy of the State of
Idaho. (See Mayor Chase’s testimony at July Si, 2008, hearing in Jerome, Idaho). The
witnesé for the Idaho Groundwater Appropriators, Inc., stated the ground water users
would “be in trouble” \a}ithout sufficient electricity, (See Tim Deeg’s testimony at the
July 31, 2008, hearing in Jerome, Idaho),

CONCLUSIONS

1. All five (5) of the protests filed in this matter should be dismissed and the
testimony an& information provid;sd by sa_\id protestants should be stricken and removed
from the record nor considered by the Hearing Officer in this matter pursuant to the
critetia for protests set out in Idaho Code Section 42-108B.

. 2. -The statutory schemes régulating water leases govern different types of
leasing.options, A plain reading of the statutes at issue indicg:teé: that the stétutes do not
- conflict and section 42-108A applies to the water least at issue. If other parties argue
that the étatutes conflict, case law directs a decision maker such IDWR to attempt to
harmonize statutes in pari material (of the same matter or subject) and section 42-108A
is still the applicable statute, If a harmonious reading is not possible, the more specific -

and recent expression of section 42-108A governs.

CLOSING BRIEF - 17-
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. The Clty did not put thrs water into the Water Dlstrrct Rental Pool Bank and _
therefore the requrrernents of Idaho Code Sectmns 42-17 63 and 42-1765 do not apply o -
| .thrs Lease _ | -
3 The prov151ons of the Crty of Pocatello s federal storage Contract with the
Umted States Department of the Interror are enforceable by the parties thereto, Thé
testimony presente_d at the hearing on July 31,2008, shows the City of Pocatello is. ,
' maldné. use of its.storagewater in eomplianoe with tite above—named Corttraot The ; B
' rental ot lease of storage water for up fo one year is prov1ded for under the-terms of sald
vContraot In addrtton the Umted States Department of the Interror has stated sard
V'Contract is not germane to thrs matter berng processed pursuant to Tdaho Code Sections
42-108A and 42—108B ' |
4 There is 1nsufﬁcrent ev1dence to prove that water rrghts_semor"or junior to_ the
) water to be leased are m,]ured by thls proposed Lease Idaho Code Sectmn 42-108B uses_' E
the words are 1njttred” not “could possrbly be mJured » ThlS requlres a showrng of an

. _1mmed1ate distinet, palpable 1n3ury, not a speculatrve future one,

5 Based on the above facts and conclusrons, the Dlrector of the Idaho

Department of Water Resources should approve the proposed water fental lease between,' N

| the Crty of Pocatello and the Idaho POWer Company pursuant to Idaho Code Sections

BN

Respectfully submitted thrs ﬁ day of August 2008:

42- 198A arid 49- 108B

CITY OF POCATELLO

A, Dean Tranmet
C1ty Attorney
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‘CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on thIs ay of August 2008, the aboveand = -
foregomg was delivered by regular U.S. Mail, po postage prepaid, to each of the. followmg
parties at thelr respectlve addresses S

JenyR.Righy SRR R
Rigby Andius & Moeller . . S .
P.0. Box 250

. Rexburg’, ID 83440-0250

: |RobertL Harris.

" Holden Kidwell Hahn & Crapo. .
P.0. Box 50130 - - '
Idaho Falts, ID 83405 0130

PauIA Berggren, Chairman
New Sweden Irrigation D1str10t.
2350w, 1708t

Idaho Falls, ID 83402?

Alan Kelsch, Board Member -
Idaho Irngatmn D1strnct
. 7466 8; 15w, '

~ Idaho Falls, ID 83402

Randy Budge -
Candice McHugh

. Racine Olson ~ ~

P.0. Box 1391

Pocatello, ID 83204-1391 .

Lyle Swank :

IDWR - -

. 900N, Skyhne Dr. .
Idaho Falls, ID 83402- 6105

_amﬂm

A, Dean Tranmér
- City Attorney
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Contract No.~
14-96-100-1825

UNITED STATES
PEPARTMENT OF THE INTERIOR
Buregu of Reelamabion

Minidoks amd Paligades Projects
Idsbo

Contract With
CITY OF POCATELLO ..
Eoneerning Storage Capacity in Palisades Reservoir,
. and Related Matters

THEQW;M,ethis&hdsaofJanuﬁzleﬁB, pursuant o
the Federal Reclamation Lews; between THE UNITED STATES OF AMERICA (hereln-
after called the United States), acting through the Secretary of the
Tnterior, and the CITY OF POCATELLO (hereinafter referred to as the City
unless othervise indies.ted), a mmicipal coz:poratiou crganized and extist-
ing under ‘the lasws of the Stabte of Idaho,

wmmssm, Thet:

2. WHEREAS, the Unlted States, under the Federal Reclamation Lews,

has heretofore construe'ted apd is pow opersabing Jackson Ia.ke, Island Pa.rk,

American Falls, and Lake Wa.lcot‘h regervoirs ; am|ong others, and is now

constructing Palisades Dam-and Reservqir Project (herein called the

Palisades Project);

3. WEHEREAS, the City, desiring to cooperate with {the United Btates

and the various other waier users orgenizstions thet emter imbo like. con-

tracts :|.n the water conservation program that will be made possible with

the comstruction of Palisades Reservolr and its gpergation ir conjunction




'ﬁth othcr l‘adn:ul reurvaira on the Snako Rinr » a8 heroin proposad
_hn heretofors made appliaa‘bion to contract for the use - for 1ts ‘bannfit

' or atoraga qapacitx :1;1_ Palisades Reservoir; and

4s WHEREAS, the United States and the City have not-herstofors -

ontored into any contracta with reapect. to storage rights-in r&nrvum

on the Sna.lm River above liilmr Dam, but the City, securing water for 111
mm:l’.cipal uses by punping from underground and from sarface flows: that
Iould, if not :l.nter_c:o_ptod by the-City, £low into the- Snaka_!liwr ‘below

.hlisadu'Dan, -doairaa to replace in the Bnah- River by means of “storage
Y Pllindos Reaarvoir water in volume apprcu::l.m'bely the equivalent of -
, : tblt ranovod by ptmping rron Snaka River t.ributary underground and :mrfane-

" ﬂm, m it having been. de'bez-mined thalt 50,000 acre-fest of active

cupacity m Palisades Reservo;a.r will furnish such appromim‘be equimlnnt

- r

volum;

nor, Tmmom,, in considemtion of the mmtual- and dapuanﬂsn‘b .

| atipulntionu and ‘covenanta hereinafter stated, it is hereby n.gread br tho
'ﬂlrt:l.el horoto, B3 fallm*a

Definitions -

5 . The following tem, wherever usad in this contmnt, shall have

ths rolloi:ing respoctive maningsé

- "Becretary“ Bhlll wean the Sacretary of the Intarior o
" or his duly authorized representatite..




o D

" "Federal Reclametion Laws® shall mean the Act-of -
June 17, 1902 (32 Stat,.388) and acts azendatory: thereot::

or supplbniental thereto, iﬁcluding the Agt of Sep'l';ember. ?O,-

1950 (Public Law 864, 8lst Congress, 2d Session).

®Advisory Comittee® shall mean the committes dofined

by article 30 of this contract or its auly authorized

representative.

__";Iﬁigatg.bn seagon® shell mean & period of each yemr-- -

beginning April 1 a.nd'.anding October 31 of that year:
_-_"-____S_'_t,ora.ge season" shall meen, with respect to the
reservoir involved, the pe‘:!:?..od beginning _Gétobér' 1 of ome-
year and ending during the nexb yoar when, &8 to the par=
tienlar ﬁéeﬁoir, no more water is aveilshble for _s:bbrage-;

_"Reservoir systes® shall mean the existing snd author-: - °

imd Federel reclamation Tesarvoirs on the Snake_B}vér'and"

its tributaries down to and including Lake Walcott.

"Upper valley® shall mean the irrigated areas of the -

' Snake _B}iver Basin that are served by canals diverting from - -

the. Snake River and its tributaries above American Falls
pﬁm,

"Lower valley® shall mean the irrigated areas of the--

Sneke Rivar Bagin that are served by canals diverting from -

the Snake River and its tributaries betWeen American Fells

Dam and Milner Dam,




' '{'lgztemat;ér"“ shall mean the officer of the Staté---of-'
Tdaho charged by law with the distribution of s_naﬁej River
water in the lower and upper valleys, or s'qoﬁ Gther officer-
pijperly_aﬁthorized by lew and designated by mutusl agree-
ment of the Secrptary and the Advisory Gommittes: -

MDolivery" whon used herein in relationship to stored —
water, shall nean direct delivery from the reservoir system-
-and dezjmémy~accumpiish?d ;thmawmanner-P:cvida&min
"a;rbici:e’ 14. |

Provisions Releting to Storage Capacity in

Palissdes Roservoir
(,Articles 6 through 1)

United S'bataa to Gonstruct Works

;. (a) Within the limits of the authorization therefor, the
Uni'bed St-a‘tes 1s now cons‘hruc'blng '‘and Will complete and opera'ba and
maintain Palisades Dam on the Snake River in the v:.c:.m.ty of Irﬂin,
. Z!I_g!gho, %0 provide a reservolr of an active capacity of about 1,200,000
acre-feet, and related facllities, substantially in aécordan.cé with the
plans set Forth in House Document- No. 720, Slst Congress.

(b) When the dam and reservolr ere ready for the storaga. and

delivery of water for irrigation purposes., the Secretary shall 80 8NNOUNCS 5
including & statement of the active capacity that Will be availsble for

irrigation storege.




~

.
-
)
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Gapqci‘by o be A&a_:_'glab;e _'tj.p"bhe Ci’b:f

7. The suthorized dém will provide a reservoir with an-estimated

qc@}jie“storage caﬁac.it.-y of 1,200,000 acre'-feei;.a'nd, based on that esti-~

r_nqj;é@ capaciby, the use and benefit of Pour and one thousand six hundred

éé.x"h.'_;'y?s,e"ven_ ten thousendths percent _(’4_.,166'7?) ‘of that capacity is allocatéd
heroby to the City. .Begimning with-the first full irrigation season after

‘the ;:S‘gcre'i_:ary has anmounced thet the reservoir is ready for storage and

dgi_it[e'ry‘ of water for irriga'!?ion puwrposes, the United States will malce

a?g.il_lgble' to the City the stored water aceruing to that percentage of the
g,é_'biye copacity of that reservoir, within the limits and on terms and con-
ditlons provided in thls contract. That percentege shall, so long as the

reservolr hes an active capacity of 1,200,000 acre-feet, be treated as the

equivalent of 50,000 acre-feet of active capacity. The lstter figure

mey, howsver, be adjusted. from time to time by sgreement between the

Secretary and the Advisory Commitiee whenever there are determinations

that the active capseity is other than above stated.

Construction Gharge ‘O_f;iliga‘biqn
8. (a) The ity shall pay to the United Stetes for the use of space

as provi(ited in article 7, as the construction charge obligation, the sum
&f four hundred £1fty thousand dollars ($450,000), this béing defermined
at the rate of nine dolla:;-s (_$9.,00) per acrs-foot of capacity end on

'l:.hé' assumption that the reimbursable constrmciion costs of the P_aiisades

Project finally allecated to joint facilities equal or exceed the sum of
Awenty-three million tWo hundred one thousand one hundred dollars

($23,201,100)," If the reimbursable joint facility censtruction costs, a8




f:.nally determined, are less than twenty—threa millmn ‘two hundred one
thousand one hindred dollars (#23 4201, 100), end, as a result, the amount
'of ;]oint ?i‘gciliﬁy costs allocated to irriga‘blon is less than the amount
expécted 30 '_tt-a be z.zllpcat-ad according to the Secretary's repert of July 1,
194%{ tha amount of the reduetlion s;hﬁ]l be propor'bion'ed betweari irrigation
construation costs ass:u.gnsd to be repaid by the water users and those
assigned for rapaymnt from power mvemxes on 'bhe bs.sis of the smownts

of estimatad irrigation construction cogts so assigned in the Secretary's

'repor‘b of J’uly 1, 1949. The amowmt of reductien, if any, when determined

by the Secretary, shall be distributed equally as a credit against the

-oonstructlon charge’ obl:lgatmn of all space the costs of which are allocated o

to ir;iga‘bion. The total amount of credit and the portion ‘thereof to which
the Glty is entitled ghall ba announced in writing by the Secretary prompily
after fiml 6onsti'uct.5.on costs are dotermined and the allocations thereof
are made ., In. no event, however, shail the credit be such a8 to reduce the
Git.y‘s total construction charge obliga'bion %o less than three hun&red
eighty—sewn_ thousand five hundred dellars @387’500) s ‘l;.h;.s being at the
rate .'c:p_f seven dq?i.lé.rg' and soventy-five cents (.'$'? ,75) per acre-foot of

capecity as initially stated in articls 7.

J- Of the egtimated joint f‘aci.lity construction costs, $21,724,400

_ Were allocated to irrigation under the report approved and '

adap‘b?d by the Secretary. on July 1, 1949 (H. Dos. No. 720, 8lst
{_}Ong- » B
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[b) The construc’b:.on charge obliga’tion under this arbiele

shall b repaid by the Gity to the United Statés in forty- (z,o) BUCCeS~

g:’}ye_amual ins‘l;almants to be ag nearly equal as is praet.ieab_ls. Tpg

dus date of the initlsl iistalment, established in relation to the date

aﬂnoumed by the Secretery as the date thet the danm is. substantially

-camplete and ready far atorage, will be as. follows. (i) if, on the

announced date, the provisions of" (d) of artiele 21 are stili in effect,

:the first :;nstalmen‘b shall be payable on or before Becember 31 of the

t.h:Ird full calendar year ai"ber that data, the proaect for repaymnt pu:r:-
poses 'being treated as incomplste during the first two years; and (11) if,
on the atinounced date, the provisions of (a) of article 21 are z;o longer -
in effect ,Athe' ‘first instalment shall be payable on or befdré __Dp'cember 51
of the first full calendar yesr after thet date. In the event there is,
under the‘oparation of (a) of this article, a reduction ix the Gity's total
obligation after the payment of inatalments has started, the amonnt of _
eredi'b available shall be d:.stributed ewanl;r over the remaining unacerued
ifstalments as of the time the amount of the credit is annownced.

Opsration and ¥aimtenance Obll gaiti’o;i Palisades

9. (a.) The Gity, baginning as provided in (b) o:t‘ this srticle and -
con‘binuing durihg the period of operation and maintenance of the Palisades i

Dam and'R'es'e_'rvoir by the United States, 'shell pay to the United States in

advance four and seventeen hundredths percent (4.17%) of the costs of

operating end mainteining that dam and reservoir, including wWhatever costs

mey be incurred in the delivery of water therefrom, which are apportionable




£ the lrrigatien storage rights therein, There shall be dsterminsd from
time to time by t.ha Secretdary, after cons-sulta'bi,on wifah- tha-idvisory-ﬁgm—
mlttee, the basig-_'for. distributing among the various- purpbma*!hi,:ch:"br'law
ere to be seTved by the dam and reservoir the costs of ‘operation’ and- minte=
nance tharebf and the b‘aéis for aseigning those costs: for- re'izayns:rb"._ I
deternﬁ.aing the totel costs anmually a.pportioned to the- 1rrigatinrr s‘b"araglr
rights there shall be daducbed fron the total snnual cost of Gpemtion and-
maintenance of the daw’ and resarvoir,_ ‘those e_osts which. are-determined to
bo ﬁrbpez;iy chq\rgaabie to ot.hér purposes serwad by the'_raﬁarvoir-'xnd':for'
which other provisiori for repayment., in. whola or in part ; im made- purstamt-
to lew, The cosis apportionable to the irrigation- storage- nghts“ shall
ba dlstribu'bed anmelly to all storage space that is mﬂe availabla for
irrigation purposas.

.(]_3} Beginning with Jamuary 1 of the year iﬂ'wﬁi:cﬁ' the ‘nse and
benefit of ?glisadas space is first av;ilable to the City -aé_—-i:rov:-idia&-:i;n
articie 7, payment ‘of" the {G.i'by's" share of Palisades Dam and Reservoir
operation and m_aintenancq costa shall be made for each éalender year on
the basis of anmual estimates by the Secretary, The notice of these
annual e's'bimate'é s hereinafter referred to as the operation and maintenance
cherge notice, shall oontain a atqtemﬁt of the estimeted cost of operation
and maintenance of the dam and resérvolr to be incurred. in the calendar
year involved am! the amoﬁnt of thércit;y‘s share of those estimated costs.
The opera'tion and ‘maintenance charge notice shall be fu:rmshed to the Gity

on or bafore February 1 uf 'bhe calendar year for which the notice is Issued,
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9, )

but, ?heli reqtées'bed by the City, a preliminary estimate shall be given

é_t such earlier date as is agreed on in writing. The Gity shall pey tbs

. amount’ stated in the notice on or before April 1 of the year for which it

ig issued or auc_h other Qa'be a8 may be sgreed on in wriﬁing. '

(e) _F{zanev’ar, in the o'pinion‘l'_ of the -Sgc%ze‘baiy, fopds so a_dvanced
will be inadequate o meet the City's share of the costs of-ep_ératihg and
meintaining the dem and reservolr, he rey give a sppplemnﬁél_operatioa
and maintenance charge 'ncitice;', sta'b:.ng therein: thé apount "of the Gity's
share of the additional f‘tmds required, and the City _sha.ll sdvance that

additiopal amount on or before the date specified in the auppla‘mantal notice.

| If funds advanced by the City under this article exceed the City's share

of 'ﬁhe_ actual coste of operation and waintenance of the dam and _resenfeii' '

for t;he_year_for which advenced, the surplus 'shall be 'cre&it__ed on the opera-

tion and maintenancée charge to become due for succeeding years.

Nature_and Extent of Palisades Storage Right

10. (a)} Beginning with the storage season indigated in article 7,

‘the Gity shall be entitled to have the following storage rights in Palisades

Reservoir:

{1) The right to have stored to its eredit dpring Qaéh_

| storage season, four and :.:na thovsand six hunéz';ad
six‘by-aeven ten thousandths perceny (_4716;57%) 'pf
a_ﬁ_we.tér stored in Palisades Bgseriroir during that
season under the Palisades storage right. .

(2) Iﬁe right to have held over from one irrigation
season te the next, stored na'be;r £0 wl;ich i'f:t is

sntitled,




ON ' D

The total emount of stored water bo the City's oredit at any time shall
not, however, é'xée'ed the total amount of space in the reservoir aﬁila.‘ble
$o the City under this comtract, and i-.hfg City's storage righte in rglisgaaé
Ré’ée:woir are hereby made subject to the provisions of‘(c) of this a:rticle..

(b) Stored water ewailable under the rights in Palisades Reser- E

voir created by this eontrac'b ghall be available for dslivery te the city ‘

during any irrigation season within these limit.ations:
(1) Delive:cies shall be limited at any time to the

amomnt which can be dalivered by mea.ns of the ci'by‘s

g;pport_iomte share of the outle} capac_:it.y, 'l;a.lcing

into account the requirement of passing through the

Teservoir water belonging to prior ‘righ‘l:.s and the

physical limitations of tha ~existing outlet uorka.

_ (c) Under the pravis:.ons of the Act. of Sept.ember 30, 1950, the

ac"bivg 'quq.gi‘hy‘of _Ifz_a_.lisads_s E_esgrvoir will be_ used joini;.ly for ir_rigation

and flood gontrol storage in accordance with the operating plan set forth

-in House _Bmh@ni'. No. 720, 6}.9‘!:. Gongress, agd attached he_mtg ag Exhibit A,

88 that plen is implemented by rules and regulations issued pursuant %o

section 7 of tiie Ae’c. of December 22, 1944 (58 Stat. 890} 411 the City's
s‘torage rights are su'bject to the operation of the resemir in accordanca
with this suba.rt:.cle. In the event Pelisades Reservoir fails to f£i11 dur-
ing any stc:rage season by reason of such Tlood control operationa, the
ammmt oi‘ shortage so attributabla shall be proratea equa.lly over all space
allocated to storage of water for irrigation, mum.cipal, or uther miscel-r
1&!196\18 purpoaes and shell be chn.rged againa'b all stored wa‘ber including

that, if any, carried over frnm prior 1rrigation .Beagons.

10
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Sayin of Winter Water; Specisl Stérage Right

11. - (a) Beginning with the date announced by the Secretary as the
time when Pglﬁ.sades Reserveir will be ready for_ gpg;-g'p_lon as provided in
az;t,icle g,_ _cgrﬁgin water users orgeni mij._iong_t_;gfq gc_:;ﬂ_srgcf.gd with the
United Btates to meke, for a pexriod of 150 consecutive days during the -
period from November 1 through A'pri:{. 30 pf_eaqt_z___é§9:g'agg season, ne diver-
sib_rE of .u_a_:hér ﬁ-om the Sunake River or any o_i‘"‘ its ﬁ-ibutarias by means of
its existing diversion works or by any other n‘:e_e:.n_a_t_;_ _ '

(‘i?} The total savings of water during each s‘bp'rage' season as

the Tesult of curteilment of winter divei-sions by the water users organi-

za‘bions dn.verting from t.ha Snake Rlver who have contracted with the Unitad

Statas to curtail or cease diversions 1s agreed t.o -be 14.3 ,000 acre-fee'b,
of which 135,000 acre-feet ere attributable to curtailments by those
diverting above American Falls Dam and 8,000 acre-feet below that po_int.;
The City, not partaking in the winter water savings program, shall be
eﬁtitiet_i to no storage in Palisades Regervoir by reason of the program
set out in this article.

(¢) The right to store water pursuant to this article shall
be prior in time.over the storage rights held by the United States for
Amrica.n Falls Reservoir (tbe latter having a priority dated ¥arech 30,
1921), or any_st:orag_e rights held by the United Si;at.es or the Gity fhat
are -junior to the A;m;r.’gcan Falls rights. The éity hereby consents to the
gr‘antin'g of special storage rights witk a 1ike priority to all ;vater users

or_gaﬁizations and all water users who, directly or indireetly, contract

11
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to- cur’c.a._i:_l.“_s’c.drage éeaaor._t diversions substantially as provided in (a) oif
this article within these mexima, as to total special storage rightss |
(1) For water users organiza‘l;ions and water users
diverting above Amorican Falls Dam — 135,000
qcre'—fe'at. | -
_(2} For water users ‘organizations and water users
diverting between American Fallé Dam and Milﬁer
Des ~ 8,000 sera-foat, exclusive of the specia.i ’
storage rights deseribed in (a) of this art:wle.
(a) The_City also hereby consents to permitting the North Side
Gaqg.l t;On:pqt!y_and -the ’Ifwin E“alls _Qa.nal_ mepany to store, in either American
F_"allls or Palisades Reservoir, during the months of November through March

of any storage season under a priox:ity like that provided in (e} above,

" water that would otherwise accrus to them within these '_rig_htaa

The Tights of the North Side Canal Company and of the
Twin Falls Canal .Gom_pany, respectively, to divert at Milner
vI;lg'm for domestic and livéstcck uses during those months as
follows?

Hoz;i'fh Sidalcaqal G.bmpany esosaa 126,000 acre-feet

Twin F_allé Canal CoEpany ss.s.o. 150,000 acre-feat
.xﬁ.‘hh-in this limitations

if, taking account of all storable water
ﬁhﬁther stored or not, Palisades and Americen
Falls reserveirs fall to f£i11 during any stomée

season, any water diverted during that storage




season by the North Side Gapel Compeny in excess
of 126,000 acre-feet (but not to exesed the amotuﬁ;
of deficlericy in F111); ahd by the Twin Pells
o~ .Gans] Gompany in excess of 159,000 acre-fest (bub
- not to 'ej;"ce__ed the amount of ﬁeficiency in £i11),
l_lill bo chargad as of the end of that ‘torage
season against ﬁll-e aZ_i;lotmen'b of fl-;axarican .F_;!.J_'Ls'
_Qtofage to these respective compg.nj.as.
_Thﬂ:s iimiﬁation in the case of the North Side __Ganal_cc;:@any
shall become aperative. from the date Palisades .R_eAsei'voir,_ is
~1'*eady- for operation, but in t_he case of the Twin I«_‘gils Ganal
— Company need not be made operative wntil the first year in
- ‘ which that company exércises the special storage provision
_ o' which consent is here given. |
?rovisiona Relating to Exchange and Redefinit:.on of
_Existing American Falls and Jackson leke Storage
Rights- Winter Power Operations at the Him.dolm
Pcwerplant
7 7 (Articles 12 through 13}
Censent to Amorican Falls-Jackson Lake Exchange a
: Reﬂefinition oi' Storagg Righ‘bs h
- 12, Certain uppar va.llex water users organizations owning_ stpra_ge
righ‘i;s in American Falls Rgserwoir:have agreed or will agree in conmee-
tion with the mequisition of-Palisades Reservoir rights to accept in
exchange for a portion of their merican Falls rights certain storage rights
in Jackson Lake Egéazivoir below elevatlon 6752 feet above sea level
(H.é__.t;.s_, datum); the provisions for such exchange being substantially

as set out in the Teviséd doswument entitled ®Basic Provisions Incorporated

13




or to be I_ncerporai_',ed in '(_:ontrécts With TUpper Valley and I:owar. Valley
Water Usei-é Orgahiza’bions %o Govern the Pérmnﬂnt Exché.nge of Certain
American Falls and .Tackson Iake Storage Rights", attached hereto as
Exhibit B, and 'bhese and other water users organiza‘bions have agreed or
will agree to permit the United States to operate all space An Jeckson lake
‘Reservoir on & hoidover bagis, The Gity hereby consents to such emw
and to such holdover- operating arrangements. |

_Winter Power Oporation; Minidoka Powerplant

13; (a) The United States, in its operation of .&merican Falls end
Hinidoka dame during the storage season of sach year is required to pess
'l}%lrough enoug}; water %o _s"a'bil.sfy exlating diverslon rights in the streteh
of river down to and including lqii]_ner Dam and certain power rights below
Milner Dém, and has tﬁe, privilege nnder_ah existing decree to use at.l&ini-
doks Pam 2,700 cubi'c. feet per second of water for the development of power.
Miile the United étatas mst operate the Amrican Falls and Minldoks dams
so as no'b to interfere with these third-party righte, 1t will be the objec-
tive of the United Sta.tes in the operation of both its Amarican Fa}la and
Ninidoka powerplants t¢ curtall the re;Lease of edditional water from
American Falls Reservoir for p_oﬂe; production at those powerplants duz;ing
the storage season of any year \vhsnsve:_v operation of those pqﬁerphnta to
the full extent of their respective wa'ﬁgr rights for power production wquld
re_éult in loss of irrigation weter otherwise storable in the reservoir system.
JI'ccn:nt-ii}.ng;l.:,-r,'r except as it is determined by the Secretary that sdditional

- water may be passed through Amerlcan Falls and Winidoks dams without the
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1osa of water that could be stored for irrigation in the reaervair system,
'bhe Efmted Stat.es will, during sach storage season beglnning Octaber 1,
;952, and cqz}'l;ir_iu;ng so long as 'F'.he provisions of (c) of this article reﬁ.in
operative, limit the release of water through those daﬁs as follows: |
- To the _amount of water required to provide ﬂms _

rightg _i_n the _ygag_h of the river thr_ough ¥ilver Dam and

the power rights -:r-equimd t0 be recognized under the pro-

visions of the con’braci; of Jine 15, 1923, between tl:ua

United States and the Tdaho Pcﬂer Conpany (Symbol and

No, Ilr—-'?33), as those dlversion and pover right:s may be

modified from time to time.

To the extent that 1t is practicable to do so, the Advisory Committee will

be ihfe:t‘nied in advange of any plans for the rélease of water in excess of
the foregoing limitetions; and that Gommittee Will be furnished written
i-epqrts ag of the close of the storage seasc}n_of each year showing, among
other things, the releases actually mde and the minimum releases required
to be made,

(E)‘_ Curtailment of relesses as provided in '(a)i'of this article
Will result in there being, in some ysars, additional water availsble for
storage for irrigation pm;;:osas in l'@mric’a:n Fells, Island Park, and Pali-
gades reservoirs., In any storage season when thess reservoirs fail to £111, -
tho saved Water attributable to such curteilment shall be credited, f£irst,
to Igland Park Reservolr to the extent of 45,000 acre-feet without regard

15 x
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to the priority of the .storage permite held for that reservolr, and there-

gfter to American Falls, Island Park, gnd Palisades rgservqirs in the orde_r
of prioi'ifby of 'bhej.r r_espective storage permits, the crediting to Island '
Park Reservolr and to any stora_.-ge right in any dﬁhe_r_z_‘e_se_'rvoir (except the

lower v'alley exchanged space in American Falls Réservoir) .béing continéent,
on the oWners of these Tights obliga‘b:.ng themselves for their share of

the annual paymsnts for power replacamnt in k%ping wi'l;h the provisions

of (e) of this erticle.

o (_c) For the purposes of this contract and without relinquishment
of aﬁy'paz;t of the power rights he:pﬁ.n deseribed;. 1% is assumed that but
for curtailment of operations as provided in (a) of j;!ﬁs arbicle, units I

thraq'gh_f; of the Winidoks powerplant would be operated during the storage

'season of B_B.B?l year to the meximum extent practic'gb}_e_”'_nfithih the 1imits

of the power rights therefor (2,700 second-feet as decreed by the District

Gourt of the Fourth Judicial District of Idaho on Jume 20, 1913, in the

o888 o@‘ Tlin Fa:!.ls Cansl G_OM‘ ¥, Charles N, }‘qg'ber_«.e'ﬁ‘ al.,‘) and that in
consequance of operations under this article there may ‘i_:_:e_‘losses in the
prodt‘zetiop“q‘f power and energy abt that plant. '.!'.o_of;‘es'a"t_ such lbsses, the

Uni‘l",a_d Sta't}eg_ *gill,_as nearly cohcurrently as pra_cti:cal_:\la_,: nmeke replacement

by the de;i.irvg*_z'y_of power and energy into the Minidoks power system at the

Winidoks powerplant .ffom other interconnected Federal pb_llerplan‘ﬁs being

" operated under the Federal Reclametion Laws, Payment fb_r such repla._cei:pxﬂ;_

power and e_ner_éy siha_.ll be made by the Clty and all other contracters having

16
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msewéirv'_rights benefiting from ‘I:__It}e .wa'ber savings "reaulti'n_'g from opera-
tions under the provisions of (a) of this artiele in annual amounts deter-
mined as follows: |
"_" ' (1) Prior to the date whon either the American Falis
powerplant or Palissdes dam powerplant is first in
éérvic§, the pa;_rmén_t_for eny year shall be the product,
1n {'_iolla_rs, of the then'c'ont:ollj.ng average anmual
replecement requirenent, in kilowatt-hours, times
four milis ($0.004).
(11) Beginning with the date when either the American

Fallg powsrplant or Palisades dam powerplant is

o~ " £irst in service, the payment for any year shall be

' the product, in dollars, of the then 'cgo:;tml;yg

average ‘apnual replacement requirement, in kilowatt-

hours , times the price per kilowatt-hopr » figured |

at 100 percent load fector, under the then exlsting

rate scheﬁule-for the =ale of firm power end enexrgy

from thé plant or plants involved.
I;i deterrmining ;;ep;tacement requirements ﬁder this artii:]}a, no aecomnt is
intended to be teken, by way of a;‘.‘fset or otherwise, of the effect of any
reservoir ~éj-stem storage operetions on the seventh unit of the Minidoka
pomerplant.

(a) The replacemsnt requirerents for the year ending Septembsr 30,
1953, shall be 5,_699,000 kilowatt~hours, being the average annusl replace-

7/ ment requirement for the period beginning October 1, 1931, and ending

17
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Septamiaer 30, 19?;. The average annual replacewent requirement under either
(1) or {11) of () above for the ysar ending September 30, 1954, shall.be
the ‘average of the annual replacement vequirements for e‘acﬁ yoar of the 20-
year Period ending September 30,- 1953, and for each lg_-inon't:hvpariocoi af'ber-
September 30, 1954, shall bg the average of the ammmal replacement require-
rents of each year of the 20-year period ending on S_aptez-ﬂ:er 30 of the
prior year. In deriving this average there shall be z}se@, a8 ammual net
power ﬁrqdpction losses for each year, the annual figures .1_.‘91' the years
through September 30, 1951, as shown in Teble 1 of %he dooument entitled
"-(’g_ri'beria.gzﬂud ¥othod for De‘termimt_ion of Gertain Minidoka Powerplant Pro-
duc'pion_ Losges From Restrictions on Use of Water. gight'g, and for each yeoar
themafi;eii;', a ne} power productlon. less calculated on the basis of the com-
parisen of (;_L) the total energ'y that eould have been produced by units 1
throug_h ; qf the Minidoka pewe;'pl&nt based on the water :[‘J_:éwa e.ctu-ally
recorded st the U.5.G.S. Minidoka gaging station (heveinafter called the
Hinidpkh_gag_'e)-_,_cormcteﬂ &8 herelnafter provided, and (2) the energy which
theorstically could have been generated at those wnits with the flows at
the Minidokn gage without a curteilment in winter power operation es pro-
vided i:i_j;_!_zis a;'vtieie and exclusive of irrigation éto;jagg releases. Using
eenélusio:_:';s_;_-egched as to flows and heads, the ﬁowe;' _los_,:és‘ ﬁglculationa will
be made .by 't}:’oilizing the powsr production curves ahgw,p 1n _,drawing

No, 17-100-139 incorperated by reference in the document ldentified above,

bub incr;aseé in energy in any year by resson of takding American Falls

2/ Duplicateé originels of this document shall be filed with the water-
mster of District No, 36, the officer of the United Stetes in charge
of the Minidoka Project, and the Burley Irrigation District.

18
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storage fato account as p:"ovi‘dec} in suhfmragraph (1i1) :‘ofl.ﬁl_:i_s: subarticle (a)
shall be _ag:c_:qﬁntéd for as compensating offéet up to but not execeeding energy
losses mcoruing in that year by reason of qur'bai.imnt 1n power Eparationa
under this article.
~ To correct flows under (1) =bove, a1l storage relsases except
‘Lmericqh Falls _sﬁail be excluded and the maa:;ure of &merica.n Fp.i:l,s storage
passing tha llinido]m gage ehall be the increase in storage at th.at ‘gage
over’ tha.t computad at the Blackfoo‘b gaging sta'[-,ion as shown in the annual
raporb entitled.“Uatervl)q.stribution and Hydroma'!.;r_i_e. i_’ork, District 36,
Snake R'i.ver:? ;&ahﬁ", the latter further corrected for any .@mericgn Falls
_ storage that may :_ng&e been present by reason of having been sbored tempo-
rarily upstream and that portion of Palisades étgmge which was di;'s‘rer‘hed
above the Ninldoks gage. In maéuring._ﬁnerican Falls';_'b_o:_'e}g_e » it shall
be assumed that storage is released from dowrstréam reservoirs first, The
flow at the ‘Minidoke gage without storage éhal:_l.rbe taken to be the normal
flow at thet gage as shown by that same mp'qrb. In date:rmining water flows,
. with and ﬁiﬁhﬁuﬁp curtaiiment of p'.OWeI' operations as provided b&' this -axrticle,
these assumptions shall be used with respect to units 1 through ; of the
Winidoka powerplants
(1) There is'a Tight for pcmer production to mintain &

flnw ‘of 2,700 second-feet at llin:ldoka Dam durn.ng the

storage season of each year in accordance 1‘ith‘ the

decree entered June 20, 1913, pupra, if that fla!,

disre‘garding the storage of saved’ wat_er— in the reser-

voif system under the provisions of this article,

wm:l@ be availabi;- at Minidoka IJq'm.

19
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{41) There is m right to use, Within the hydraulic cepacity
‘of these units, whatever natural f£low pagses Minidoka
Damn dﬁring ‘each i!'r';gatidn "S6880T, ‘
(111) Althotgh there 18 no right to have water stored under
_ American Falls Reservolr rights released for power
production, during the period that such storage is
belng releasgd for irrigaﬁion thers will be more
en-ergy produced by these units than is ajbtfiﬁuiabla
'$o the natural flow rights therefor, whigh shall be
taken into écc&tmt ag a compensating offset &s pro-
. vjiéied above in this subarticle (d). .
- To deteming 'canprollingpowar hesds, tl-ma_ effe'c_.tiv'e power ‘head for any
period shall be derived on the basis of recorded forebay and tallwater
elevations for that period.

The foregoing cﬁteria for determinations of annual nel power
prbdue;&i_on losses may be changed from ti:_:ia o tims but only if the changes
are made in writing with the approval of the Secretary, the Advisory
. Committee, and the boards of directors ‘of both the Burley and Minidoka
irrigation districts. Determinations as to net power ﬁfodim'bion lqsses
for each yeéar and the average annual replacement requirement under "bﬁ_ié.
afﬁicle' shall be made by a committee of three comprising the state water-
mster of District No. 36, 2 repmsentaﬁive to be selected joinkly by the
Burley and Hiniénkn irrigation districts and the North Side Canal Company,
Itd., and the officer of the United Statés in charge of the Minidoks

20
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profect, bub, should that comnittee fail to mks a determinstion for any
year by il._’a.J'_a.ua.:Eyll_ of the year for wlﬂ.ch the determiretion is reciui_réd, it
my be m&e_by the Secretary. |

| ~ (e) The anmual paymnt determined as provided in this article
shall be’ ‘apportioned among the benefiting raservoi.rs as followss (i) 15ri.or
to the rirst full sterage season during which Pa.lisalias Reservo:.r is in
operation, eighty-sight percent (88%) to America.n Falls Reaervoir and
welve percent (12%) to Tsland Park Reservoir- and (11) bEginning with

.-t,he firet foll storage. season of Palisades operatipg, gevepty—e_igh‘b percent

(78%) to Americen Fells, twelve percent (12%) %o Iéland Park, and ten
percent (10%) te Palisades. The amount apportioned to each Teservolr shall
be accounted for ag part of the operation and maintenance costs’ for which
prwisions for p_aggpnt for the Gity‘s share 'is mede elaewhere ‘in this
contract. ..--"FP‘? amount a.pporti_qned te ,&qaericap_Fg_lJ_.g Raservolr shall be dis-
tributed equally. c;v_ar. a1l s'pape é.vgilablé. for irri'ga.tq.on storege, excluding
the lonervallay exchanged space but Including in lieu thereof the upper
va.iléy ex&hgngedfsgape 'in Jackson lLake Reservoir.

o (_f')_ If the owners of any storage rights to pénéfi_t from the
operé.’bion of this' article fail %o obligate ;bhemsel_.ves for their shaﬁ. of
the ayx_mg‘.!._paymants for pdlter replaeement hereunder, the saved water credit-
able to §;1<:_h_§;__ght§ ‘and the power repla_ceglant .coste chargeable thereto shall
be redistributed sccordlng to a formila %o be agreed on in writing between
the Advigory Committee and the Secretary. Such formila shall, homever, be
as nearly consistent as practicable with the formula that would control bub.

for suck redistribution.




Provisions of General Application to 111
Bights Established or Defined by Th:!.s
- Gontract
“{ATticles 14 through 37)

Storage and Excha of lat-ar" Relessé of Jackeon
I.ak’e and l’allsa.des Ia'tar for Pnler Productibn

Te

(a) It is the purpose of the United States and tho water uaars
:having sterage righ'hs in the reservoir syster (incinding the City) to
-havs 'I'.ha rasarvdir system so oparated as to effeet 'hhe gz‘eahea'b pra.ctica'bla
- conse_:__t:p_';?;qnl oi' jlater. In Imeping with th:!.s purpoaa, ha endaavor ull be
159 hold- 'is‘tbéed water in reservoi:r Vsystan spaea that is rarthest upstream.
.Ia'ber in st.mge in any of 'bhe reservei.rs -of the systam my, Lowever,
when the va'bsrmster ‘and the Adviso:-y Gomi‘htae det-arn:lm this to be in the
inberest of ‘water copsemtion, be held tenporarily in 'anoccupied sptice in
any mther reser!reir in the syatam. And the City haraby consenta %o the mk-
:!.ng, wi‘!'.h the approval of 'bhe watermaster, of annual exghanges of stored
. water ameng 'bhe various reservo:l:rs of the syatem. No, such temporary held-
ing of water or sunh anmnl exchanges .shall, however, _dleﬁri‘(rq any gp'hj.f&y:
of na‘bar acc:ming 1o spage’ held for 11‘.5 banefit.

{b) During. any storags season, the United, statas, after consul-
tation jﬂ,th the };&viao;;y_ Qk_:mﬁt‘b_ee my.r.alea_se g’terad wa.ter ﬁ'om Pglisadas
_Reservolr for the maintepgﬁpa of power p:é-bidﬁcif.ién at gg_nsgaa_ ﬂhrq‘ﬁ’ower-
plart and @aja_tbm -such water in American _If?afl.ls B_eéer\toir. The rolease
of ageii water wiJ.l be confined, however, in sterage gaasbns when it
'_ appea;:s--tﬁ&t %méﬂ%ﬁéﬁ*-?ans s }'_’a;lisadéa_, and JackBson Lake reservoirs will
fall'to £i11, %o water requived for ‘the meintenange of.a mipimm firm
ﬁ;‘%@r production (estimeted to be about H,ODO,BDOkﬂmtt-hoursper '
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moz_ztli at an average _p_red_uetiun of 15,000 ﬁiewatts) aﬁ_d.'w‘hich can be

- stored in Averican Falls Resexvolr; and no such release shall be ade

that 'uill'precluae the later delivery of mater, by exchange or otherwise,
to the 'upper valley entities entitled therste.
Rents.l of Ia'ber' Sals of_ pace

15, (a) The Qity.my rqnt stor_ed water which has sceruned to its

-eredit in any réserveir of the system, but é’ncﬁ z_-éxita,lé 'sl:ial]_.' be for enly

ope year a‘b a time and at rates to be spproved in advance by the Secretary
and the Adviaory Gommittee. Rates - sha.ll not ‘exceed the anmasl cnsts under

the city‘s ebligations to the United States which are properly appertien-

_able 'l'.o such water, plus an amount sutﬁcient to cover :_:ther annual costs.

of ‘hhe Gity which- are properly apportionable thereto.

. (b) No sale of storage rights in the resorvoir systen, cres.‘bed
or de_fimd by this contract, ‘shall be mads except oh terms and conditions
approved by the Sgaeretai;y._ |

of Water; M._eaéuﬂmant and Ifo‘sses.

Delive

'1.6. (a) To the extent that water 1s Qu:m;ﬁed fron wells and from sur-

face streams that flow into American’ Fa:lls Reservolr, actunl meeswremontg
at the well Lisads and at the aiachargé 1ines of other pumping plants

delivering thair for. the G;:éy shall be made during each irrigation season.

Ops-half of all water provided through the Gity's system for the use of

- its water users from any and 811 sources in any 'irr:i.g'ation éeasx__l gha.ll

be accounted for as water stored for the City es provided in artiele 10

and charged thereto, except.an ampunt of 7,000 sereifeet of water in
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esch irrigation season until the firsy irrigation sesson begmingaf'bar
a :eoﬁsoliggtﬁ_.aﬁ"o: nerger hias been meds by the Gity with the: water systei
of the Gity ‘s::t' Alaseds when the smount shall be im‘réased to 10,000 eore-
foet of' water to reflect prior uses c;t: t.ha'b eity and other ﬂeafby' son-~
Amuni‘hiea. Baliwry of water to the Gity that a.a abwe provn.ée& in’ thia
ar'bicle is ehargeable to atorad water. for any irri.ga'!;ion saaaon, shnll be
linﬁ.ted, however, to the quantitiea or stored wa‘bers available B8 providad
in art:l.cla 10.

(b) The water chargeabla Yo ity stored water a8 previded in
this article shall be de‘berminaﬂ during this :I.rrigation aeasen of ea.ch year,
| E.;p;tj{eapox;ﬁipg craa.’g_.tq. shall be gi?en by the ugt_e;r;ng.ster_to the w_ate_az_:, rights,
. whether mturalﬂw or stofage Tights, thit have besin infringad on by '
pu.mping for ’bheGity. The amotnts represéntad by guéh ihf:ihgemaz;ta > to
__ihopﬂ_dé,ver théy shall m_:e?ﬁe, shall be made up ou‘_t of. stored wglte_r avell-
able to the Bi'i'.y wmder this agreement és necessarys The dstarmiﬁatién bf '
tha charges and the credits heretnder shall be under a formla 'bo ba devised
by ’bhe na‘bems‘l;er s after cansultation with the Adwisory Committes 3 'h-ﬁking
aceount a8 one factér the so-called Rewell. fornmla with respect to the in-
flow -in'bb _.f._nies_r:h_:'an :_lf‘p'.lzla E.faaervoir, as this -f&:’mulp. is affected in the
N jndg:ééﬁ of the ,yatermg:itﬁr, by the cperation of this c:qntmet- gnft Sy otlier
factors that affect the formuls. Departures from that formnla qhi;ll. be.
oalled to the attbﬁtj.en of the Advisory Q_oimiﬁt_e_t__a fronm time i;q time. |
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~ {c) In addition o other speeific provislons as to the distribu-
tion of losges chargeabls to stored water, there shall be charged against
sbored water l_u.ald under this contract to the credit of ths City in eny
reservoi;' of 'l:,'I;e system at the end of any irrigation sesson one and one-
‘—  half pércan‘!; _(i%ﬁ) to offset evaporation losses. Such charge ,;shall be

mde as of nof later then tﬁe end of the ensuing storage season.

Grdering of Ia'l;er

7. U‘nder the plan of water use of the City, there will normelly be
no_ﬂimgt&dqli‘v.agy_from the Snaloe_ River of stored wa'ber. Therefore, the
provisions of ar'tisle 1; will govern as to the righte to Water, whe'bher
chargea 'hharefor shall be egainst na.tml flow or stored wa'bar s ma'htara of

o~ _rep:l;.gngnpz}_tm qf- water from storage, and related problems., If the Cidy

' should, hoiever, construct facilities which Would permit the direct deliv-
ery of stored wWeter to it from the Suake River, such delivery shall be
offected by the _Gitjr giving notification to the wé.t.ermster, a reasonable
period in g_ﬁye.pe_e', of the amqun'b' of water within its entitlements as stated
in this agrectent %o be delivered for diversion by the Gity.

Complaints Regarding Water Supply

18. Tpe Bnited States and its officers, agen'bs and emloyees in charge
w  of raserv:_m;-s in the reservoir srste_m_x_ and the watermster will use the::;'
best effér’ts and best judgment to deliver to the City its proportionate
ahara of the water to lhich it is enti‘blad under this contrac'b Should the

City feel aggrieved becaunss of an alleged mistake .or inaccnracy in the
- dellvery of water or in the division of stored water among the parties
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entitled to such Water from the rgaéwoiz system, the City shall imediately
report such alleged mistake or tnacouracy to the watermaster and to the offi-
cial of the United States in cherge of the reservolr involved. _If'i:hé water-
master finds thet the €ity's proportionate share of stored _la't.ér is lnot. being
fie‘.tive_ﬁﬁ_, he will correct the erTor as early as p-bssiblé'.' No liability,
however, shall accrue against 't.hr-a Uni'bed. States, its offiééra_ » agenis or
employae_;s » o *l;he Wate-armas'her for damage, direct or indirect, arising By '
reason of shortages in the quantity of water avallable through the reser-
voir system by reason of drought, imaccuracy in distributicen, hosiile diver-
gions by th:g:{d parbies, prior or .supax.‘ior claims, accident to or feilure

of the facilities comprising the rasexvolr sysiem, whether or not attribit-

- able to negligence of officers, agents or employees of jbhé Unilted States,

onr other gi%lilgr causes of whatsoever kind, Nor shall the City's oblige-
tions to the.Unifed States under this contract be reduced by reason of such
shortages or ff;atex_';'!nptions.

Payment of Costs in Dellvery and Distribution of Stored Hate:_

19. (a)* The Gity shall pay, in addition %6 its proportionste share
of'_the costs of operation and meintenance of tﬁe Palisades Reservoir as
provide_ad under -a:ftipie 9 of this. contract, its proportionate share of af.l}.'l..
costs of the delivery and distribution of water beyord the outlet 'fvtpr]gs o-f
the delivering reserveirs. Thess costs ghall include, with respect to coste
incurréd by the United States, all costs and expense of whatsoever n_aturé
or k‘ind in connection with, growing out of, or resniting i;rf_am the distribu-
$ion of stored water, the protection of stored water between the reservoir
and the points of inarsion from the river ilncluding the prévention of dlver-

sion of such water by parties not entltled thereto. Whatever costs of this
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character _a_;'e. incurred by the Unlted States shall be distributed BMONE

the City end all others on whose behalf such costs have been incurred on the
basis th_a-'h the operation and maintenance costs of the reservoir from which
the Water was delivered sre dlstributed among the various rights. Unless
of};arﬁifsq__ agreed in writing by the Sacretary and the Advisory Commitiee,
such costs shall be paid anmally and for billing purposes shall be in-
cluded ap part of the operation and maintenance cosbs under article 9 of

~

this contract.

@)m@W&HmwmemMmmmmdm
costd incurred by the watermaster in the delivery and distribution of nater
in nooordance with the provisions of articls 17 to the extent thet those
represent ¢osts incurred obher than by the activities of tha United States
in“the.dei;véyy_gnd distribution of water. The costs Will be spportioned

and paid in accordance With the provisions of the laws of the State of

. Idaho,

o Gé)muta.t_j.qp. of Costs

20. The ccfs'bs'_v_dléich eni:.er into the é.dsi_; of operation and maintenance

fon fre_aserva."g.rs and the cbsta of délivary anid diat'ribl?tipn_ of
water, ‘pgﬁf.or_ag of ?hit-:h costs are .to be paid ‘I;y the Gity, shall embrace all
e‘xpendity_:.fes_g.?‘ ?hgﬁsoever kind in relation to the function for which the
charge is made, including, but without limitation by reason of this enumera-
tion, cost_of surveys and investigations, labor, prope:r;t;y, meterial and
equipment, engineering, lepal, superintendence, administratlon, overhead,

general expenses, inspection, special services, and damage claims of all
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¥inds whether or net involving the negligence of officers, agents or employ-
ees of @he_U_}_:i'.l;aﬁ'Statea-, but -shall be exelusive of amounts which the law

" doss not requive to be repaid and which the Secretery determines ss a

matiep of policy are to be treated é.s nonreimbursable.

Title to and Operstion of Powerplant; Power Revenues

'21-.:_ {a) Title %o Paiisadés dam powerplan'ﬁ end all works incidentel
and appurtenant thereto, built or to be built by the United States, shall
remein in the United States until otherwise provided by the Congress.

{b) A1l revenuds derived from the sele or other use or disposal

"~'of powsr and energy developed at the Palisades dem powerplant shall be and

vemein the property of the United States.
(c} The United States, in its operations of the Palisades dam

powerplant, will be governed by the provisions of article 14 and these cri-

" toria, among otherse That the plant shall be o_pérated 80 as to hold to a

practiceble minimumi the less of water that Would otherwise be availeble for

gtorage 1in the‘raservoir systen for irr.igaﬁion purposes; apd that, until

‘guch tiwe as a mfegulating rosexrvolyr has teen put into coperstion, wide

fl’ueﬂ.‘.ua‘hioné In the relsase of water to meet peak power leoads will, during
irrig’a'bfﬁh-seasoﬁa 5 be confinsd to pgriads when this can be done without
su.bétantiai!. variation from the f*io;vg that would otherwise be present in the
river below the dam, | _

(d) Notwithstending provisions to the contrary in this contract s
the City consents tao the operation of "b_he Palisades dam poWerplent, during
a five-year period {but not beyond the end of the national defense emergency
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83 declared by Proclamation of the President No. 2914 dated December 16,
( 1950, 3 G_FR'1950 Supp., p. 271), beginning with the"date_a_»vfl_xan the firsj‘.
unlt of that plant is firsi placed in servies, in the following manners:
" In addition to normel operation at other times within
A~ | the limits provided by this contract, the plant may be oper-

ated to produce en average of 60,000 kilowatts (217,440,000
kﬂoﬂg.‘b'b_—-ﬁc_mrg) during the period OQotober through February
of each storage season when the flow of the river at the dam
is equal to or greater than that for those n%bnths of the
median year during the period 1928 through 1947 whensver
such operetion is required in the juigient of the Defense
7777 ‘Blactric Power Administyator, or his swcosssors ia funotions, o
o ‘powlgp:{-.g» mg‘ﬁ certified defenss loads served from power
syiitens. with which the plant is intercommected, directly
or indirectly,
Title to Storage Ilérics; Kiscollansous Revenuss
22, _‘(é.) Title to Palisedes Dam and Résewoi_r and all works ineidental
and appurtenant thereto, bullt or to be built by the United States, shall
remain in the United States until ctherwise provided by the Congress.
i~ (b.) Having Tegard for the allocations of investment and repay-
ment respongibilities, miécellansous rovenues realized in connection with

the operation and ﬁgintena.nca ofvaaliaades Dam and Reservqir ahd ralated

costs shall be distrlbuted annuslly as follows:
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Twenty percent (20%) ‘to be distribubed anong the
City and other parties having storsge rights in the
reservoir on the same basis that, apgratioh and mainte-
nama costs a‘re distributed, |
_ Bighty percent (80%) to remain the property of the
United States.
Friority of Gertaln Existing and Futuro Water Rights

.23, (a) In connection with Island Park Reservoir, loécated on the
Rorth Fork (Hanrya Fork) of Snake River, the Uni'bed States holds watar
licanse No. R—590, with a priority date of March 14, 1935, and licenss -
o, R-686, Wi‘bh a priority date of June 12, 194.0. Notwlthstanding the

la‘l_;er _pr_:iori?g of _.'I.:lcense No. R-686, the City hereby agrees that all
storage rights held by the United States in connection wWith Igland Park
Reservoir may be treated as having the same priority as rights under

license No. R-590.
(b) . In econnection with Idahe Pormit No. 1513'4, & directh diverf-

slon permit with a priority date of Maroh 30, 1921, held in commsction With

American Falls Reservoir, the United States mey contract with Amorican

Falls Reservoir District No, 2 to recognize the right of that dis_tric't $o

have Water license No. 15134 sxercised substantlally as follows:
American Falls Regervoir _.ﬁistriet No. 2 to have the
right to divert as natural flow during each irrigation meason
under water iicenso Wo. 15134, having a March 30, 1921 prior-
ity, as follows: From May 1 of each irrigation season con-

tinming during that season 50 long as there is natwral £low
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available for that priority, the first 1,700 cubic feeb per

second of flow to be available ome-half (1/2) ‘to American

ngis’ Reservoir District _No. 2 and qne-ghalf ('1/2_) to American

Falls Reservoir, except thet in any yeer in which American
Falls Reservoir is full to capacity on April 30 or £ills
after that date, taking into account any Water thet may be
temporarily s@l-.oraa te its credit in upatreaﬁ reaem-ii_'e_s', a1l
nater ‘diverted by l;neriéan Falls Reservoir District No, 2
w_i;'i;}:;in the maximm of 1,700 ovbic feet per second ﬁuring the
year prior to the initlal storage drafi on h;isriear_l Palls

Reservoir after the reservoir finally fills in thet year shall -

be considered as natural flow under water liqansé_No_.~ 15'_2L34.
Nothing herein shall prevent American Fells Reservoir District
No. 2 from dlverting water under sald license prioxr to my ;I.r‘
éf a given irrigation season but all such diversions shall be
charged ap storage in the event the reservoir is not fuZIJ. on
April 30 of thet season or does hot fi11 aﬁar_, April 30 of
that season. ] |
N_fit’er availsble at American Falls Reservolr for 'thg o
March 30, 1921 priority under water license No. 15;3_4, other
than that to be sveilsble to American Falls Reservoir '
District No, 2 as ebove provided, to be available for _st&-

age 1n American Falls Reservoir.
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And the Gity agrees that it will not oppose an aél_judicﬁ‘bibn of a natupal
flow right of the Waters of the Spake River for the benefif oi_‘_.A_mer'ican
Falls Reservoir Distriet No, 2 consisteut with the foregoing criterla.
The contract by the United States ﬁi‘bh Arerican Falls Reservoir District
No. 2 gshgll be on the conditlien, homﬁr, that tfha'b distric{_-._ assunme ita
proportionate share of the cbligation for the cost of replacement power
under the provisions of articls 13. Hhen such contract has becoma operative,
the Tnited States shall make application to the State of Idaho fm' amond-
ment of water perm:.t No, 15134 and the issuance thereundsr with a priority
date. of Ha.:z'ch 30, 1921, requirlng that the mminder of the righ'l; undsr
the parmit s 6300 second-feet » bo the extent such righ'!:- remim outs‘band——
“ing, be used for storage in A_marican_ Falls Reservoir, gue_!_z right, however;
i issued to the United States not to carry voting privileges in water
ﬁse;g moebings under the laws of the State of Idaho. Such application
shall, however, leave uneffoctad water license Wo. 3-2;9 hsw.'ing 8 prioritj
dated Harch 30, 1921.

(c) If the United States, under the Federal Reclanation La¥s,
' hgrep.t:‘ter.c_onstructs storage facilities on the Snake 31‘,’?1_' or its tribu-
tari_gas_above ¥ilner Dem in addition to those now constructed or authorized
to be constructed te provide water for irriga:t:!.on p‘l:l.rpOB'BB s the .{':.:I.'by hersby
agrees that, notwithstanding the gstablishmnﬁ of a storage right for such
additionsl facilities with a priority subsequent to thet assigned to Palisedes
Dan and Reserveir, the United States may hereafter comtraet With Water users

organizations which then have storage rights in Palisadss Reservoir, bo
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cperate not fbo excead 300,000 acre-feet of such vcapagity__f@rllthe storage
of water for irrigation for the benefit of such organizations as though
that capacity had a storage right of identieal priority with that held for
Palisades Dam and Reservoir.
Protection of Water Righte -

24. In cése any dispute arises as to the charac'paf_, eg:g;t,éh_t, priority
or validity of any of the storage rights held in the name of ‘the United
Statos for the bensfif of the Gity i comneotion With ite rights wler this

eontract, the ﬁni‘bec_i Sjl:atas may, independently of the Gitj? bring and proge-

cﬁte Judieie) proceedings for the determinmation of such dispute and teke

all gth_iar measures necessary toward '_I:.ha dpfegse a.pd pro'l'_,_e_c_:'tiqn of its watex

right's;, and guch px;oceadings may be ;brought and prosecuted by the City.
Refusal to Deliver Water in Case of Defsult

25. To water available to the _G_ity under this c'onﬁ;'aqt shg:_l.l be
delivered %o er for the Gity if the Gity 1s in arvears in the adﬁnca ray-
mént of operation and main"bénance charges owed to the United S:tatea, if any,
or more than twelve (12) ‘months in ;mars in the payment of gongtx;uction
charge ob;,iga-hibp instalments, or more than twelve (12)_ months in errears
in the payment of any other smovnt owed to the TUnited States under this
contract., The Gity shall refuse to deliver water to lands or partles who
ave in arwears in the advance payﬁgnt of operation and maintenance charges
due ,f:i'm# such lands or parties to the United States or to the Clty, or to
lands qi- parties ¥ho are in arrears more than twelve (12) months in the
payrmen'b‘ of smounts dus from such lands or perties to the United States or
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the Qity t._q the United States under this contract., The pravisions of this
article are not exclusive and shell not in any mannex prevent the Unifed
States from exercising any other remedy given by this céqforh_gt.‘ or by law
to enforce the collection of any payments due under the termes of this

coﬁtrac"b.

Levies and Assessments by Clty: All Benefite = -
ﬂ’onditiﬁﬁéd"ﬂp'dﬁ‘ ‘Pdm‘s‘ht’-' Iiie:‘a‘ to Se‘cu’re‘ Obli@tiona

. 26_5 (a) The: Gi‘ty ghall cause to be leviad and aollacted all KHiecos-
‘sary’ a.saeaamanta and charges againat water users and will use all the
authority and resources of the Glty (including, witbeut Mimitabion by
reason i‘)_f.'_thisAen_lmeration, its 'power to.create liens and to wi*l_;hhold the
delivery of water) to met the obligations of the 0ity to the United States
under this contract. “

) ('b} Shcmld ‘the City fall to levy the assessments. and other charges
against Beny land or. the owmrs thereof as required by this eontre.ct, or
having lex_rieﬁl, shqu;d the G.’g.ty be prevent_ed from collec'ping such assessments
or obhe_:_::_'_ci;argés by any judmial progeedings or btheﬂipe_fai]; to collect
them, such 1znd and owners shall not ."be entitled to receive water made avail-
able upde';t".thig contract and the City, except as otherwise ordered by a
court of competent jurisdiction, shall not deliver such water to such lands
or -bha_ov_mers 'b,here&' unless and until arrange‘megf,s for its delivery satis-
factory to the Secretary have been mads.

(¢) . A1l construction charge obligations to the Bnited States
assumed by the Clty ﬁnder"this contract shall be and remain s l:ien on the
City's storage rights in the regervoir system as defined in ti_aié contract
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until paid or otherwise satisfied, Whenever the City is in default in
the payment of any instalment of such charges, the Secretary may declare
the entire construction eblligation due and the lien therefor may be fore-

elosed in the manner provided by law for the foreclosure of a mortgege.

fands for Which Water 1s Furnished;
Limitations on Aree

27. Pursuant tv the provisions of the Federal Reo;lamation Laws,
water made available to the City from space in the reservelr system for
which the Clty is obligated to the United States for construction charges
m_der the terme of this contract shall not be delivered to more than one
hundred sixzty (160) irrigsble seres in the ownership of any one person or
other entity nor more than three hﬁnd:r‘ed twenty (320) irrigable acres held
by a husband and wife asz community property, except that delivery may be
made Yo lands held in excess of this limitation pursuant to the provisions
of sectien 46 of the act of May 25, 1926 (44 Stat. 6/9) ; as amended by
the act of July 11, 1956 (70 Stat. 524). These 11mita£ions shall cease
to operzit.e when the constructlion charge obligation under this contract

has been paid in full.
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Term:lnatian o Modification of E:meas
o Land Proviaions ’

28, In the event there is & repeal of the so-called excass land
pro'vigi.oq.‘_a__o;t-‘_ ‘the Federal Reclemation Laws, articls 27 of this contract
ﬁll_po_loy‘gat be of._any force or effect, t_m_d, in the event thta_ée_ pro-

'vislons are émanded in mterial respects, the United States will, et ths

request of the Gity, negati’ate amendwents of the'ae articles in order
N T

to conform them 'I:.o 'bhe excess lard provisions of the ].al ag 8o a.mended.
B ) Penal'bz for Delinquency in Pam nb '

_ 29y Every instalvenmt or charge required to be paid to the United
Stn'bes undar this eontrac‘b which shall rema.in unpa.id after it has becom ‘
due and payaﬁa ahall baar int.erest at the rate of one-half percent (1/2%)
per month from thg date of delinqueney. The City shal;l. impose, on delin-
quencies in the paymn‘b of ésaesément.é, other charges levied by'i_t to meet,
iij,s obli_gatim_:s _quer this contract, such penalties ms it :?s authoerized
%0 impoge under the laws of the State of Idaho. -

Advisory Commitiee

30. {a) In its operation and maintenance of the various geuns ami.
reservoirs of the reservoir system, the United States, acting £hrough the
Regional Director of the Bureamw of Reclametion or hia. designee or such
other _6f‘f:lcer as ay be 'designsted in writing by the Secretary, shall
consult from time to tims with the Advisory Committee on the varicus

" matters specifically requiring censultation under the terms of this con-
tract and on such other matters as will have a subs;bantial bea;i'ing on the

determination of the smount of storsd water to be availsble in the various
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rqservoiré_'_an_d__on the costs. of cperation and maintenance of those reser-
voirs ?hich_ are required to be borne by the apace allocated to irrigation
The representabive of the United States will meet with the

 Advisory Committee from time to tims, but not less offen than two. times

each year beginn:lngnith the calendsr year 1953, at such dates and places
as may be fixed by the Advisory Commitiee,

] . (b) Informal mémeranda concerning working amngemen'bs for

the carrsrlng oub of the prcwisions of this article mway be entered inte
from ti:;n to time between ths R_agio_m;l _D:.reptqr or ether. qleaignated repre-
sentative of~ the Secretary end the Advisory Committee.

(o) Baginning Januaty 1, 1953, the Advisery Committee :!.s agresed

%o be the Gomittee of Nina, B8 that. comrittee may be conetituted from

tims 'bo tim. The Gpgm:}.ttee of Nine shall continue to funntion as the
Advigory Committee under this contract mntil a differvent representative
boﬁar hes been dasigmyad by & vate of the méjority of the water users
vebing at any regular annal meeting of the water nsers of District No. 36

held as provided by law, Further designations of bodies to sarve as the

Advisory Committes mmy be mede from time to time by this same election

proce S'S .

Rules and 3egu1atidns
31. The Sécretary reserves the right, after consultation with the
Advisory Committes, to make such rules and regulations consistent with the

. provisione.of this contract, as ave proper and necessary to carry out its

trus intent and meening, fnd as are proper and necessayy to cover any
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. and regulations.

details of the sdministration or interpretation of the contract which are
nof cpw_rered by its 9XpToss p_rovisipns. The City shinll obseTve such rules

Rep_resen'bs.‘hive of the Sec;gpp.g o
3 Ihem this contract uses the tarm "Sacretary", this shall be.

deemed to imlude in all cases the Under Seeretary or any Assistant

Sacretary or other qfficar of the Bapartman‘b of the Interior of equal

. authority. lhare this contract authorizes action by the Secretary, such

action may a.]:gp be taken forr or on behalf of the Becretary by any repre-
sentative duly authorised therefor in Writing. -
| | Notices
33.': .A.ny rictice , demand or request required or-authorized by this

contract ghall be deemed properly given, except where- othérwise herein

'spacifi'cai_lly provided, if mailed, postage prepaid, to t,ha‘Pro_;ieét Super~ -

intendent (i’.hé present *project officen*j » Bureau of Reclamation, Burley,
TIdsho, on behalf of the United States, and to-the Gity Manager; Gity of
Pocatello, Munleipal Bullding, 220 East Center, Pocatello; Idsho, on behalf -
of the City. The designation of the person to be notified or the address

of sich person miy be chenged at any time by similar notics.

iscrlmina'bion Against Employees or .lgpl:lcan'bs
~ For Empioymont Prohibited '

34 (a) In commection with the performance of work under this con-
'l-.rac'b, the Gity agrees not to discriminate agalnst any employee or appli-
cant for employment because of race, religion, color, or nationel origin.

The aforesaid provision shall inelude, but not be 1imited to » the follou:l_n'gz
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employment upgrading, demotion, or transfer; mcruiij.z_!an'_b. or vecruitment
advertising; layoff or termination; rates of pay or other forms of compen-
setion; and selection for training, including spprentlceship. The City
agrees to post hereafier in conspieuous places , available for empleyeas and
a;_:P;icé.n_tg for employment, notices to be ﬁrbvidad by 'bhe ;‘:éc:qtary setting
forih the provigions 'pi; the mndiacriminat;on'clauqe,. _Tiig_?j.ty _fur‘_ther
ag:_eaé to insert the foregoing provision in a1l subsontracts hereuwnder,
except subcontracts for standard commereisl supplies er raw materials.

. (‘b),- In the performence of any part.of the work contemplated by
this_: contract, the Gity shall not employ any person undergoing éentence .
of imprisonment at hard labor.

35,' ‘Ihe a:penaiture of any mOpey or the performame of any work by
the t_h;}?ed._S'_bates. herein provided for, v_zhich may require gpprupri_at_ions
of movey by the Congress or the allotment of Federal funds, shall be con-
tingent on suéh appropria'bions ~or'-allo’bmnté being made, The failmre of
tha Gongresa to appropriate i‘lmds, or the failma of au;y alletmnt of
funds, shall not, however, rel:l.eve tha Oity from any obligations ’t.hereto—
fore sccrued under this contrect, nor give the City the right %o tormipste '
this qontrac‘l_:. 88 Lo any of its a_xaacutory feabures po_nd:_i._r_a_g_the. a.ppropria- |
tion or alio'tma'n'i; of such funds, No liabili'ﬁy_ shall sccrue against ‘tl.l:_le
. United States inm ¢ese puch funds are not so appropristed or allotted.
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\“) Asgigmments Prohibited; \\J}
. Bueccegsors and Assigns Cbligated

. 36. Tne provisions of this contract shall apply to and bind the
_8}{1938339&8,_.'3;& ésgigns ‘of the pariies hereto, but no a}fsimnent’ or trauns-
fer of this contraet, or any part thereof, or imterest therein, shill be
v'alia until approved by the Secretary. '

Offieials Nobt to Beneflh

37, Ko Member of or Delegate to Congress or Resident Commissioner
shall be admitted to auy ghare or part of this contract or to-a.ﬁy"beneﬁt

thet maiy srise herefrom, but thls restriction shall not be comstrued to

_extend to this contract 1f madé with a corperation or coupany for its

general benefit.
TN WIEESS WHEREE}F, the parbies herebo have signed thelr names
the day and year first sbove vritben.,
THE UNITED STATES OF AMERICA
By /s/ H. T. Nelson 3
Begional Director, Region 1

Burean of Reclmmabion
P. O. Box 937, Boise, Idaho

 CTTY OF POGATELLO
BY ITS BOARD GF COMMISSIONERS

/s/ H. B. Yearsley

Ccemnissioner
(SmAL) "~ Js/ F. A. Burtom
K - Conmni ssloner
Abtesl: . :
_ /s/  W.R. Hearne
/s/ Josephone Ball. : Cenlgsioner
Clerk of the Clty of o
Pocatello Je/  Iuvyern €. Je}mson
; Cmmissioner
/s{ mm-macm::sf
Coxtmi ssioner
J/e/ 3. Orem Clark, Jr.
Ccmissim : :
/s Hargaret F. Paulgen
Conmuissioner .
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STAFE OF. IDAHO )
. cm o Bannoek .) ‘88
| . On thie 9th @&y of Jume 1959, before me personally appeared
_H. B. Yearsley, F. A. Burton, W. B. HeArne, Luvern C. Johnson,
_ mnamackhumt, J. Orea Clark, Jr., aud Margeret F. Paulsem, o me
Jnown, to be the members of the Board of Cemmissioners of the City of
Pocatello, the corporsiion that executed the v:.tbin and foreégoing instru-
ment. - They acknewledged sald instrument to be the free snd voluntary act
- and deed ecr. sald corporation, for the uses and purposes therein menticned;
#nd op cath stated that they were suthorized $o exeemte sald instrument
and that the seal affixed is the seal of szid eorporation.

IN WPTNESS WEEREOF, I set my hand and affix wy official seal
the day abd year Pirst above written. |

/ef B. D. Reege
. Notary Public in and for the

_ (sEAL) jtate pf Idaho | .
Repiding ab Poeatello, Idaho

My camission expires July 21, 1960
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STATE OF IDARO )
’ ) 8. -
Couty of Ade )
_ Bﬁ,tﬁis’ 8th day of Jaxmary 1960, persopally .sppeared before

me H. T. Helson, to me known to be the official of The United Stotes of

-America that executed the within #nd foregeing imstrument and laeknow;.ed'geﬂ.
' ald lustrument to be the free amd voltpbary sct of sald United States,

for the uses and purposes ihereim mentioned, and on oath stated that he.
wag authorized to- execute wald ilnstrvment.
IN WITNESS WEEREQF, T have heremnto set my hand and affixed
my official seal the day and year Pirst sbove written. -
- /s/ R. H. Earrig
{SEAL) ‘Notary Public for JAaho

Repglding at Beise,
My commlssion expires: 6/18/61
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WATER LEASE

This WATER LEASE (“Lease Agreement”) is made and entered into by and
between the CITY OF POCATELLO, a Municipal Corporation of Idaho, (the “Lessor’)
and IDAHO POWER COMPANY (“Idaho Power™), an Idaho Corporation, and is
effective on the date executed by both parties hereto.

RECITALS

A, Lessor, under a valid Spaceholder Contract with the United States of
America, currently holds storage rights entitling storage water above Milner Dam in U.S.
Bureau of Reclamation storage projects and desires to lease twenty thousand (20,000)
acre-feet of stored water to Idaho Power on a one time basis, pursuant to I.C. §42-108A,
to be used for hydroelectric generation purposes.

B. Idaho Power owns and operates hydroelectric generation facilities on the
Snake River above and below Milner Dam, holds storage rights in American Falls
Reservoir, holds valid water rights for hydropower purposes at each of those facilities,
and can beneficially use water at such facilities for the benefit of its customers over and
above the supply currently available to it from the Snake River. As a result, Idaho Power
desires to lease storage water from the Lessor on the terms hereof for use for
hydroelectric generation purposes at each of its facilitics on the Snake River.

C. Pursuant to the Agreement by and between Idaho Power and the State of Idaho
dated October 25, 1984 (“Swan Falls Agreement”), and the Consent Judgments entered in
Case Nos. 62237 and 81375 in the District Court in and for the County of Ada, Idaho
Power retains the right to purchase, lease, own, or otherwise acquire water from sources
upstream of its power plants and convey it to and past its power plants below Milner
Dam. The water thus acquired by Idaho Power is considered as “fluctuations from the
operation of Company facilities” and is thus available to Idaho Power over and above the
unsubordinated minimum average daily flows referenced in the Swan Falls Agreement.
This issue is currently being litigated,

D. Pursuant to the Lessor’s Spaceholder Contract with the United States of
America and [.C. §42-108A, the Lessor has the right to lease its stored water to Idaho
Power to be beneficially used for hydroelectric purposes within the State of Idaho for a
period not to exceed one year.

Now, therefore, and in consideration of covenants, obligations and other valuable
consideration referred to herein, the Lessor and Idaho Power agree as follows:

1. Quantity of Léased Water. The water that is the subject of this Lease
Agreement is referred to herein as the “Leased Water”., The quantity of Leased
Water shall be twenty thousand (20,000) acre-feet,
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2. Legal/Administrative Approvals and Water Delivery and Administration. The

Lessor and Idaho Power shall cooperate in obtaining all necessary approvals from
the Idaho Department of Water Resources, or other appropriate authorities which
may be required for the rental, release, delivery of the Leased Water to Idaho
Power and/or crediting of the Leased Water to the Company’s storage account in
American Falls Reservoir, and the appropriate administration of such water
through the Snake River system.

3. Delivery Contingencies. Lessor’s obligation to deliver the Leased Water shall
be subject to payment by Idaho Power pursuant to Paragraph 6 below, and the
“water shortage” provisions of Paragraph 8 below.

4, Lease Contingencies. This Lease Agreement, and Idaho Powe1 s obligations
hereunder, are expressly contingent upon:

a. Acquiring all approvals by the Idaho Department of Water Resources
and/or other authorities that may be required by state or federal law, rule
or regulation for the rental, release, delivery and use of the Leased Water
for hydroelectric purposes by Idaho Power; and

b. Administration of the Leased Water within the Snake River that
ensures delivery of the Leased Water to Idaho Power at its designated
places of use on terms and conditions satisfactory to Idaho Power. Such
terms and conditions shall include, but shall not be limited to, the ability
of Idaho Power to place the Leased Water to beneficial use for power
purposes at all of its facilities on the Snake River downstream from
Palisades Reservoir and Milner Dam, to and including Hells Canyon Dam,
subject only to reasonable carriage loss between the point of delivery and
the places of use. Additionally, the Leased Water shall be expressly
accounted for as “fluctuations from the operation of Company facilities”
and, as such, shall be available to Idaho Power over and above the
unsubordinated minimum average daily flows referenced in the Swan
Falls Agreement and the Consent Judgments in Case Nos. 62237 and
81375 in the district Court in and for the County of Ada. This issue is
currently being litigated.

5. Scheduling of Releases and Use. The scheduling of releases of the Leased -
Water shall be at the sole discretion of Idaho Power, subject to such reasonable
notice that the Lessor and the U.S. Bureau of Reclamation may require to
implement any necessary storage release requests.

6. Lease Payments. Upon delivery of the Leased Water, Idaho Power shall pay to
the Lessor Thirty-Five Dollars ($35.00) for each acre-foot of Leased Water, up to
twenty thousand (20,000) acre-feet, credited to the Company’s American Falls
Reservoir storage account or used at any of the Company’s hydroelectric
facilities. Lessor shall be responsible for all administrative costs or expenses

Water Lease -2 -
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imposed by federal or state law, rule or regulation associated with the lease of
Leased Water, '

7. Term. Subject to the provisions of Paragraph 8 below, and consistent with
Lessor’s Spaceholder Contract with the United States of America and with LC.
§42-108A, this Lease Agreement shall be a one time transfer in the year 2008 of
the Leased Water. Neither this Lease Agreement nor any provision herein shall
operate as a precedent for further lease arrangements,

8. Water Shortage. In the event that the Lessor is unable, because of legal or
physical reasons or because of the unavailability of water under its Spaceholder
Contract, to deliver any or all of the full quantity of Leased Water, the Lessor’s
obligation to deliver Leased Water, and Idaho Power’s obligation to pay for
Leased Water, shall be reduced accordingly.

9. Termination. Either Lessor or Idaho Power may terminate this Lease
Agreement: :

a. For any reason by providing notice of such termination in writing,
provided such notice is received by the other party at least 10 days in
advance of the delivery of the Leased Water;

b. For any.violation or breach of the terms of this Lease Agreement; or

¢. Ifany of the terms and conditions of any approval of the lease
arrangement, under I.C. §42-108A or other applicable state or federal law,
rule or regulation, or the administration of the Leased Water, are
inconsistent with the terms of this Lease Agreement.

10, Miscellaheous/Standard provisions.

a. Amendments. No amendment or modification of this Lease Agreement
or its provisions shall be effective unless documented in writing and
approved and executed by both parties with the same formality as this
Lease Agreement.

b. Notices. All notices and other communications under this Lease
Agreement shall be in writing. Notices shall be deemed as duly received
on the date of service, if served personally on the party to whom notice is
to be given. Notices shall also be deemed as duly received three (3) days
from the date said notice i mailed to the party to whom notice is to be
given, either by first class mail, registered or certified, postage prepaid or
by express delivery with handling prepaid, and properly addressed as
follows:

Water Lease -3-



If to the Lessor:

If to Idaho Power:

Roger W. Chase, Mayor
City of Pocatello
P.O. Box 4169
Pocatello, ID 83205

James C. Miller

Senior Vice President — Power Supply
Idaho Power Company

P.O. Box 70

Boise, ID 83707

This Lease Agreement shall be signed in duplicate and shall be effective when
signed by both the Lessor and Idaho Power.

_ Date: ér&"'Zf‘)&c‘?

ATTEST:

C%@aa)&” -
Rhonda Johnson, City C jllk

Date: Ql\‘:.{?.&og

Water Lease

CITY OF POCATELLO

"Roger V. Chase, Mayor

IDAHO POWER COMPANY

s C. Miller
Sr. ¥ice-President — Power Supply



' LEGAL, " PARTMENT -
911 No,__Fth Avenue
P.O. Box 4169

lh:atello Pocatello, Idaho 83205
(208) 234-6148

AMUNICIPAL CORPORATION OFIDAHO.  Fax: (208) 239-6986

A. DEAN TRANMER « City Attorney

OANCY A. FERRIS » Chief Deputy Attorney
KIRK BYBEE * Chief Civil Deputy

RICHARD A. DIEHL, JR. » Deputy City Atlorney
STEPHEN F. HERZOG » Deputy City Attorney
DARCY L. TAYLOR e« Assistant te City Attorney
CARA LEWIS » Prosecution Coordinator

SHEILA GUSTAVESON « Prosecution Assistant

June 16, 2008

Mr. David R. Tuthill
IDWR Director

322 East Front Street
P.O. Box 83720
Boise, ID 83720-0098

Re: . Application For Leasing of Water For Hydroelectric Generation
Pursuant to Idaho Code Sections 42-108A and 42-108B

Dear Mr, Tuthill:

Enclosed please find an Application For Leasing of Water For Hydroelectric
Generation from the City of Pocatello. Pursuant to the City of Pocatello’s Spaceholder
Contract with the United States of America for water in Palisades Reservoir and Idaho
Code Sections 42-108A and 42-108B, the City of Pocatello believes it has the right to
lease a portion of its stored water to the Idaho Power Company to be beneficially used for
hydroelectric purposes within the State of Idaho for the 2008 water year,

Also enclosed please find a copy of an executed Lease Agieement between the
City of Pocatello and the Idaho Power Company to lease 20,000 acre-feet of the City’s

storage water and a check from the City in the amount of §
process this request as per Idaho Code Section 42-108B.

80.00 for the fees required to

Please send me a copy of the Notice of Hearing your prepare to be published in
the newspaper. If you have any questions, please contact me at the above address or

o s VN

A. Dean Tranmer

telephone number.,
Sincerely,
City Attorney
ADT/dt
Enc.
cc: Roger W. Chase, Mayor

Jonathon C. Bowling, Idaho Power

EXHIBIT
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- Bureau of Reclamation Contr
Ci) <j) with the City of Pocatello,
STATE OF IDAHO _ContI“a(':t ‘Wo. 14-06-100-1825

DEPARTMENT OF WATER RESOURCES ~ and  Water Right No._01-2068

Loase Ident No.
APPLICATION FOR LEASING OF WATER
FOR HYDROELECTIC GENERATION

(208) 234-6149

1. Name of applicant __ City of Pocatello Phone
Post Office Address F:0. Box 4169, Pocatello, ID 83205
2. Identify the No. of the Right to be Leased BOR Contract # 14-06-100~1825 and Water Right # 01-2068
Basis of Right XX License Claim XX  Decres (Aberdeen Springfield Canal
_— ) Co., et al v. Henry Eagle, 7th
3. Right as Recorded Jud. District, 3/12/69)
a. Amount s50.000 AF Use Municipal  ffom Year Round fo
(cfs or ac-ft per annum) (both dates inclusive)
Current Point of Diversion is _ . vaof __ Yof . Y, Govt, Lot
See. Township  Range B.M. County, additional.
points of diversion, if any: :
b. Current Place of Use: Palisades Reservoir (Stored Water)
NEY% NW S ] SEY;
TOTALS

TWP. RANGE SEC.
MEW | NWYW 1 SWY [ SBY | NEW | Nwis | swi | sEm NEYM [ NW | oswh | SBM | NB% ] wwu | swy | sou

4. Change Resulting from Lease

a. Amount Leased Up to 20,000 AF from 2008 Water Year 0
(cfs or ac-ft per annum) (both dates inclusive)
Point of Diversion under Lease is Va of Y of Y, Govt, Lot
Seo. Township , Range B.M, County, additional,
points of diversion, if any: Palisades Reservoir

b. Place of Use Under Lease: The leased water will be placed to bemeficial use for power purpose
at all of Lessee's facilities on the Snake River downstream from Palisades Reservoir and®

NEY NW% SWi% SE4 TOTALS
NEY | NWl | SWY [ SBY | NBY ) nww |oswys | st | noew | nww | swu S8BY% | NBW | NWy | SW4 | SEY

TWP. RANGE SEC.

* {&.b. con't.) Milner Dam, including the American Falls, Twin Falls, Shoshone, Upper
and Lower Salmon, Bliss, C.J. Strike, Swan Falls and Hells Canyon hydroelectric

projects.
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k1.

12.

13.

14,

15.

16.

) | »)

Who owns land to which right is appurtenant? __6ity of Pocatello, See Attachment A

If applicant is not owner, please provide lease agreement signed by Owner. 1f applicant is owner, please provide
copy of lease, )

City of Pocatello Phone (208) 234-6149

P.0. Box 4169, Pocatello, ID 83205

Name of Lessor
Post Office Address

Name of Lessee __Tdaho Power Company ' Phone _ (208) 388-2200
Post Office Address P.0. Box 70, Boise, ID 83707 .

Is Lessee a private or public utility? __FLessee is an investor—owned utility, incorporated under the
laws of the State of Idaho and regulated by the Idaho Public Utilities Commission.
Describe any other water rights used for hydroelectric generation at the same site that the leased water will be used:

A 1ist of the water rights is attached as Attachment B

Period of Lease __ Water Year 2008 (not to exceed one year),

Describe the frequency of water use under the right, or portion thereof, during the past 5 years. Attach watermaster

records, pumping power bills, or other evidence to demonstrate that th= right has not been lost through abandonment
or forfeiture:  The water right is for storage water and the owmwr Is a municipal corporation.

Over the last five years ownerghas placed the majority of this water right In the State
Water Rental Pool except a small portion reserved for mitigation purposes and leased to

Describe the refative availability of water to fill the right, or portion thereof. [ _IGWA in 2007. GSee State Reneal
Attach evidence to support this description. Owner has been informed by Pool Bank records.
IDWR and the Bureait of Reclamation ChAat approximately L00% of its 50,000 AF water Iignt

probably will bé déemed allocated for owner & use in 2008+ Sew-IDWR/BOR Records:
Describe any other water rights with the same purpose and place of use as the right, or pottion thereof being leased.
Will the present place of use receive water from any source?

OQwner is also leasing 20,000 AF to the Idaho Groundwater Appropriators, Inc.
no designated place of use for owner's storage water rights.

There i1s

Describe the anticipated effect of this sale or lease upon other water users.

_No—effect-upon.-other water users is anticipated as a vesult of this lease.

Remarks:

I certify that the information contained herein is true and correct and that the lease proposed
will not injure any other water rights senior ot junior to the wafer right proposed to be leaséd herein.

’ / ROGER W. CHASE, Mayor
APPLIGANT City of Pocatello
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FOR DEPARTMENT USE ONLY

Received by Date Time Fee § Receipted b'y-
Receipt No. Receipt Date Publication Prepared by
Date Published in

Publication approved Date

AGTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that I have examined Application to Lease Water for Hydropower Generation
No. and said application is hereby

1. Approval of said application is subject to the following limitations and conditions:

a.  Approval is limited to the lesser of the term of the lease or one year.

b, The use of leased water by the lessee in no way creales a water right for hydropower

generation.

¢.  The quantity of right used for
purposed shall be limited to

d. Other:

DIRECTOR
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Attachment “A”

The City of Pocatello has equitable title and contractual rights under the contract
it entered into with the U.S. Bureau of Reclamation under Contract No. 14-06-100-1825
dated January 8, 1960 (hereinafter “Contract”) and later confirmed by decree in
Aberdeen-Springfield Canal Co., et al v. Henry Eagle (7" Jud. Dist. 03-12-1969). Under
the Contract, the City of Pocatello is entitled to 4.1667% of the reservoir capacity of
Palisades Reservoir, which is 50,000 acre feet at the estimated active capacity of
1,200,000 acre feet.

- The U.S. Bureau of Reclamation holds IDWR water right license 01-2068 for
Palisades Reservoir and IDWR has recommended 01-2068 for decree in the SRBA,
which has a priority date of July 28, 1939,

The City of Pocatello filed and is pursuing SRBA Claim 01-2068Y based on its
contractual and equitable rights to 4.1667% of the reservoir capacity of Palisades
Reservoir.

On March 9, 2007, the Idaho Supreme Court in the United States of America v.
Pioneer [rrigation District, et al,, 144 TD 106, 157 P.3d 600, affirmed that equitable or
beneficial title to the right is held in trust by the contract holder organization in the
quantities or percentages specified in the contract between the Bureau of Reclamation

and the holder organization (Pocatello).

Therefore, the City of Pocatello is the true and lawful owner of the equitable title
and contractual rights represented by SRBA Claim 01-2068Y. It is the true and lawful
owner of the equitable title and contractual rights of the portion of water right 01-2068
represented by Contract No. 14-06-100-1825 dated January 8, 1960. Neither of these
water rights have lapsed, been abandoned, or forfeited, either in whole or in part.

The City of Pocatello acquired this storage water in part to mitigate and replace to
the Snake River, in accordance with applicable law, depletions atfributable to the city’s
diversion of ground water and surface water for municipal uses within the City’s service
area, and which are proven to cause injury to senior water right holders.

Subject to this primary mitigation and replacement purpose, and to the extent
Lessor’s fill for its Palisades Reservoir storage water right is in excess of the amount
necessary to meet this primary mitigation and replacement purpose, the Lessor rents its
Palisades Reservoir water to other users for irrigation, power, domestic, municipal,
industrial, commercial, mitigation, and recharge purposes.

Lessee desires to lease storage water from Lessor for the sole purpose of
hydroelectric generation pursuant to Idaho Code §42-108A.




ATTACHMENT “B”

American Falls Power Rights:

Twin Falls Power Rights:

Shoshone Fails Power Rights:

Upper Salmon Fﬁlls Power Rights:

Lower Salmon Falls Power Rights:

Bliss Power Rights:

C.J. Strike Power Rights:

Swan Falls Power Rights:

Hells Canyon Power Rights;

0102017
01-02032
01-92046
01-07128
01-10382
01-10383

- 01-16384

02-02050
02-07375

02-02036

02-02057

02-02001A

02-02001B
02-02059
02-62060

02-02064
02-02065
02-10135

02-62080

02-00100
02-02032
02-04000
02-04001
02-07379

03-02017
03-02020
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NOTICE OF PROPOSED LEASING OF WATER FOR HYDROELECTRIC GENERATION

Notice is hereby given pursuant o section 42-108B, ldaho Code, that the City of
Pocatello, PO BOX 4169, Pocatelio, ID 83205, filed an application on June 18, 2008 to lease
water for hydroelectric generation to Idaho Power Company, PC BOX 70, Boise, ID 83707,
under water right no. 01-2068, for a period through September 30, 2008. The proposed lease of
storage water In Palisades Reservoir would provide a maximum of 20,000 acre-feet of water from

—. the Snake River, fributary to'the Columbia River, for hydroelectric generation at Idaho Power
Company hydroelectric facilities on the Snake River downstream of Palisades Reservoir and
Milner Dam.

Protests may be submiited based on the criteria of Section 42-108B, Idaho Code.
Additional issues that must be addressed as part of the hearing are: (1) The applicability of the
provisions of section 42-108B, [daho Code, given the requirements of the Water District 1 Rental
Pool authorized by sections 42-1763 and 42-1765, ldaho Code; and (2) The effect, if any, of the
contractual limitations in the City of Pocatello’s federal storage contract on the City’s proposed
lease of water pursuant to state law.

Protests against approval must be filed with the Idaho Department of Water Resources,
PO BOX 83720, Boise, ID 83720-0098, on or before July 22, 2008. The hearing on any protests
is scheduled for July 81, 2008 at the hour of 9:00 a.m., at Idaho Fish & Game Magic Valley
Region office, 319 South 417 East, Jerome, D 83338.

DAVID R. TUTHILL, JR., Dirsctor

Published in the Post Register, Times News, [daho Statesman on July 10 and 17, 2008,

EXHIBIT
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION

TO LEASE WATER FOR NOTICE OF HEARING
HYDROELECTRIC GENERATION IN THE

NAME OF THE CITY OF POCATELLO

PLEASE TAKE NOTICE that the Director of the Department of Water Resources has
scheduled a hearing on the City of Pocatello’s Application to Lease Water for Hydroelectric
Generation in accordance with the legal notice published by the Department on July 10 and 17,
2008. The contested case hearing is scheduled as follows:

Date: July 31, 2008
Time: 9:06 am
Place: Idahe Department of Fish and Game Magic Valley Region Office

324 S 417 E, Suite #1 (Highway 93), Jerome, ID

Timely protests in response to the published notice of the Application to Lease were filed

by the following entities: Palisades Water Users, Inc., represented by attorney Robert L. Harris;

New Sweden Irrigation District by Paul A. Berggren, Chairman; Idaho Irrigation District by
Alan Kelsch, Board Member; Committee of Nine, represented by attorney Jerry R. Rigby; and
Idaho Ground Water Appropriators, Inc., represented by attorneys Randall C. Budge and
Candice M. McHugh.

Among the issues fo be addressed at the hearing are the criteria identified in section 42-
108B, Idaho Code, and other issues identified in the notice of the Application to Lease published
by the Department.” The issues include:

1. What is the applicability of the provisions of section 42-108B, Idaho Code, given
the requirements of the Water District 1 Rental Pool authorized by sections 42-1763 and 42-
1763, Idaho Code?

2. ‘What are the contractual cbligations of the City of Pocatello and the U, S. Bureau
of Reclamation under the City’s federal storage contract and what is the effect, if any, of the
contractual limitations on the City’s proposed lease of water pursuant to state law?

3. If the lease is approved, could other water rights senior or junior to the leased
water right be injured? '

The hearing will be held pursuant to section 42-108B, Idaho Code, and in accordance
with the provisions of Chapter 52, Title 67, Idaho Code, and the Rules of Procedure of the
Department, IDAPA 37.01.01. A copy of the rules may be obtained from the Department upon

EXHIBIT
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request, or are available at the Department’s Web site, <www.idwr.idaho.gov>. In order to
expedite final consideration of this matter, the presiding officer at the hearing will be David R.
Tuthill, Jr., Director of the Department of Water Resources.

The hearing will be conducted on the record. All parties to the matter must be
represented at the hearing in person. The applicant shall bear the burden of proof for all factual
issues at the hearing, and shall present evidence first at the hearing, Following presentation of
evidence by the applicant, the protestants shall present evidence. The parties may file pre-
hearing briefs with the Director at the hearing. Time permitting, the Director will grant an
opportunity for closing arguments following presentation of the evidence.

The hearing will be conducted in accordance with the accessibility requirements of the
Americans with Disabilities Act. If you require special accommodations in order to attend,
participate in or understand the conference, please advise the Department within three (3) days
prior to the hearing. Inquires for special accommodations should be directed to Victoria Wigle,
Administrative Assistant to the Director, Idaho Department of Water Resources, P.O. Box
83720, Boise, Idaho 837391-‘0098, telephone: (208) 287-4803, fax: (208) 287-6700.
day of July, 2008.

s €T )

David R. Tuthill, Jr. §)
Director

Dated this 2 7

NOTICE OF HEARING - Page 2



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this éﬂ day of July, 2008, the above and foregoing, was

served by the method indicated below, and addressed to the following;

A. DEAN TRANMER
CITY OF POCATELLO
POBOX 4169
POCATELLO ID 83205

dtranmer @pocatello.us

JERRY R. RIGBY

RIGBY ANDRUS & MOELLER
PO BOX 250

REXBURG ID 83440-0250
irighy @rigby-thatcher.com

ROBERT L. HARRIS

HOLDEN KIDWELL HAHN & CRAPO
PO BOX 50130

IDAHO FALLS ID 83405-0130

rharris @holdenlegal.com

PAUL A, BERGGREN, CHAIRMAN
NEW SWEDEN IRRIGATION DISTRICT
2350 W. 17 ST,

IDAHO FALLS ID 83402

kail @snid.myrf.net

ALAN KELSCH, BOARD MEMBER
IDAHO IRRIGATION DISTRICT
7466 S 15 W

IDAHO FALLS ID 83402
akelsch@bdhsi.com

RANDY BUDGE

CANDICE MCHUGH
RACINE CLSON

PO BOX 1391
POCATELLOID 83201-1391
rcb @racinelaw.net

cram @racinelaw.net

MATT HOWARD

US BUREAU OF RECLAMATION
1150 N CURTIS ROAD

BOISE ID 83706-1234

(208) 378-5003

mhoward @pn.usbr.gov

NOTICE OF HEARING — Page 3

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(X) U.S. Mail, Postage Prepaid
{ ) Facsimile
(x) E-mail

{x) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

(x) U.S. Mail, Postage Prepaid
( ) Facsimile
{x) E-mail



.,
LYLE SWANK , (x) U.S. Mail, Postage Prepaid
IDWR ( ) Facsimile
900 N SKYLINE DR . (x) E-mail
IDAHOFALLS ID 83402-6105

(208) 525-7177 '
lyle.swank @idwr.idaho.gov

Baren Wood

Karén Wood
Administrative Assistant
Idaho Department of Water Resources

NOTICE OF HEARING — Page 4
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United States Department of the Interior

: TAKE me:“ :
BUREAU OF RECLAM@TION . INE\ME:RI
Pacific Northwest Region
1150 North Curtis Road, Suite 100

ey ;82'6“’ | Boise, Idaho 83706-1234
- WIR-LIO. - JUL 30 2008

M. Dave Tuthill

Director ‘ '

Tdaho Depattment of Water Resources
- RO, Box 83720

Boise, ID 83720-0098 "

dave tuthill@idwr.id.gov

L Sui)j eol: Nohce of Hearing: Regarding the Cny of Pocaiello 8 chuest io Lease Water for
Hydwelectuc Gereration _

De'u M1 [‘uthxll

Thank you for pmwdmg the Bureau. of Recla:matlon a notice of hearing 1ega1d1ng 1he (,Lty of
Pocatello’s request to lease water for hydropower production under Idaho Code § 42-108A. The
hezmng notlce identified the City’s Reclamation. stoxage con’u act among the i 1ssues to be-addr ossed

Reclamamon believes that the threshold legal detezmmauon is the. application oi Siaie law, mcludmg
whether Jdaho Code § 42-108A is applicable and whether, atter factnal evidence is presented by the
protestants, the lease wonld injure other water tights including the contract entftlements of reservoir |
spaceholders. We do not believe that Reclamation’s contract with Pocatello is germane to-these -
detomlmatxons Accmdmgly, Rcciamatmn does not plan to attend the heaung

. If the state law questlons are rcsolved Iavombly to the City of Pooatello and the lease is approved,
then it would be incumbent upon the City of Pocatello 1o work with Reclamation as the Confracting
Oﬁ" icer to imploment the leas.e consistent with- the conl"raot with Reclamauon

If you have any questions a“bout this mattcl, you may addless thern to M. R;chmd R1gby at
208-378-5092.

Sincerely,

] it

p,o\‘“%‘ J. William McDonald
Regional Director

oc: See next page.




‘ce: Continued from previous page.

Mr, A, Dean Tranmer
City of Pocatollo

P.0. Box 4169

* Pocatello, ID' 83205
diranmer@pocaiello,us

Mt Robett,.L. Harris

Holden Kidwel] Hahn & Crapo
P.0. Box 50130 '

Idaho Palls, 1D 83405-0130

' thairis@holdenlogal.com

M. Alan Kelsch, Board Member

Idaho Imganon District
7466 8 150 W

Idaho Falls, TD 83402

- akelsch@bdhsi.com

Mr, Jerry R, Rigby

Rigby Andrus & Moeller
P.O. Box 250

Rexburg, ID 83440-0250
jrighy@rigby-thatcher.com

Mr, Paul A Berggren, Chairman

" New' chden Trrigation stmct

2350 W. 17" Street
Idaho Falls, ID 83402

kail@snid. myvrfnet

M., Randy Budge

Ms. Candice McHugh

Racine Olson

P. 0. Box 1391 _
Pocatello, IO 83201-1391 -

1ch@racinglaw.niet
cmm@racinelaw.net
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WATER DISTRICT 1
RENTAL POOL PROCEDURES

E 1. AUTHORITY AND STATEMENT OF PURFPOSE.

1.1

1.2

These procedures have been adopted by the Commitice of Nine of Water
District 1 pursuant to Scetion 42-1765, Idaho Code, to assure the orderly
.operation of the YWater District 1 Rental Pool. Under no circumstances shall
these procedures be interpreted -or construed to limit the authority of the
director of the Depariment of Water Resources, the Water Resource Board, or
the Snake River Watermaster in discharging their duties as set forth in the
statutes of the state of Idaho and rules and the regulations promulgated
thereto, .o

The purpose of these procedures is to provide:

A

DO

The rules by which the Committee of Nine, acting under the authority

" of the appointment of the Committee of Nine by the Water Resource

Board, as a local operating committee, will make stered water uvailable
through the Rental Pool, ’

A process, which complies with the Idaho Code and the Water Bank
Rules of the Idaho Water Resource Board, by. which stored water
supplies will be made available by spaccholders for rental through the
Water District 1 Rental Pool. ’

Incentives to storage space holders to participate in three after-the-fact
rental processes established by these procedures: (1) The allocafion of
storage defined in these procedures as “late season fill” as the water
supply made avaflable for certain storage rentals made previously by

the Commmittee during the irrigation season; (2) making spaceholder’s
-space and water accruing thereto available to the rental pool for other

users and uses through private leases and (3) making spaceholder’s
space and water aceruing thereto available to the rental pool for other
users and uses through specific assignments of water to the Tental-pool.

Expanded opportunities for all -spaceholders to participate in and
benefit from the proceeds of the Rental Pool.

EXHIBIT

&
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E. Priorities for selecting between competing rental applications during
times of water scarcity. .

F. Funding for the Committee of Nine on behalf of spaceholders to defray

" costs in the operation of its rental poél, for making improvements in

distribution facilities and improving efficiency in the distribution of

water within Water Distriet 1, for defending attacks from third parties

‘on spacehiolder’s water rights, and in defending apainst challenges that

might reduce state and prlvate control and use of water resources in
Idaho,

G: Controls, priorities and safeguards to insure that existing water rights
are not injured and that an adequate supply of stored water may be
obtained -on a veluntary basis from available supplies for the stated
needs set forth in these procedures,

All spaceholders will have an opportunity to participate in the monetary -

benefits of {he Rental Pool. These procedures are designed to assure that
spaceholders will have first priority in acquiring storage from the rental pool
while making provisions whicli will provide the BOR an opportumty to provide
water for flow augmentation,

All spaceholders who agree to participate in the Rental Pool will be considered
to be suppliers to the Water District 1 Rental Pool of the Committee of Nine for
the rental of water (to the extent the spaceholder has sforage) for flow
augmentation; will be a supplier of late-senson fill water available to the Rental
Pool; and will be able to be full participants i all benéfits of the Rental Pool
described in these Procedures. Spaceholders who choose to participate in the
Rental Pool are deemed to be a voluntary participant .of the Rental Pool for
each and every year thereafter unless a spaceholder advises the Watermaster
prior o February 1 of amy given year that he‘wishes to “opt out”.
Spaceholders who opt ont are not participants (either as suppliers or renfers)
unless they subsequenily decide to participate by opting into the rental pool,
Any non-participating spaceholder may “optin” as a Rental Pool participant if
he does so prior fo February 1 of any year. Anyome opting in will not be
cligible to receive a monetary payment for rentals or impacts that took place
the "previous year.,” Anyone who opts in will be cligible for all of the
participation benefits of the Rental Pool beginning the year he opts in, If after

February 1 of any year, less than seventy-five percent (75%) of the contracted-

storage space is committed te the rental pool by participating spaceholders, the
Committee of Nine will revise the renfal pool procedures as defermined to be
necessary prior to April 1,

~
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All participating spaceholders will receive pdyment for water rented from the
rental pool from the late season fill using an after the fact process during the
current irrlgation year based npon the amount of space they own in. a water
storage reservoir or reservoirs and distributed within Water District 1. These
procedures anticipate that those spaceholders who choose to-participate in the
Rental Pool will generally be paid for water rented during the previous
irrigation scason according to the following payment distribution formula:

P=(R xSP/TSP + R x ST/TST )
2 2
Where: I’ = Payment to Participating Spaceholder.
R =70% of Net Proceeds from rental of Jate season fill
SP = Space of Participating Spaceholder -
ST = Storage water of Participating Spaceholder
TSP = Total Participating Space in System
- TST = Total Participating Storage in System

Payments to participating spaceholders will be made in two installinents:

1) The fivst installiment will be the initial distribution of net rentals-

proceeds collected during the irrigation season baged on_space,

This _fivst payment shall be made to participsting spaceholders
Immedintely following the end of the.irrigation season in which th

progeeds were collected,

2) _'The second installinent will be the distribution .of remaining net
rental proceeds, based on ‘the preliminary fill and storage
allécation using the second half of the payinent distribution

- formula within_twe_weeks of issuing the preliminary storage
allocation for the following jrrigation geason. For example, the

second and last payment for 2006 rental proceeds will he made

within two weeks after the preliminary storage allocation has been |

issued-in the Spring or early-Swnmer of 2007,

If a specific reservoir’s allocation lins been reduced as a result of flood-confrol
operations, the ST and TST values in_the payment distribution formula for
those reservoir spaceholders will reflect the values that otherwise would have

oceurred without any reductions for flood-control.

: -,Payments made_to_impaeted spaceholders will_initially_be Lased on | .

-~ *( Formatted: Bulets and Numbering ]

-4 Formatted ]

preliminary data, Adjnstments fo impacted payments will be made.
after_the final accounting has been completed at the  end of_the

irrigation season,

If the reservoirs do not fill, each participating spaceholder; will be paid for
water leased through the rental pool the previous year based upon the extent to
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which the spaccholder’s storage is found to have been impacted in the current
year from the past year’s rental activities, Those participating spaceholders
found to have been impacted shall be paid from the remaining 30% of the
proceeds from the net rentals, as described in rule 3.6 & 7.2 below. It is
understood there are no-impacts resuiting from the previons year’s rentals for
a specific reservoir when that reservoir’s storage is released as a result of
flood-control operations and water is spilled past Milner Dam in the current
year. .

In amy ycar when the water rights for the surface water storage facilities
distributed by Water District 1 do not fill, excepting those years in which flood-
confrol operations result in spilling excess storage past Miiner Dam, the
Watermaster will determine, using a procedure developed by Water District
01, unless disapproved by the Director: (1) what the ecach reservoir fill would -
have been had the previous year's rentals not taken place, (2) the storage
space from which rental water was actually supplied for the previous year’s
rentals and (3} the amount of water each spaceholder’s current allocation was
reduced by the previous year’s rental activitics. Impacted spaceholders (who's
space actually ended up suppling the water) will be paid, st the rate established
in rule 3.6-below.

In addifion o the late season fill using an alter-the-fact method of leasing
deseribed hercin, a spaceholder may assign additional water for agricultural
rental§ or recharge which may be rented after the storage in the rental pool
provided in rule 1.4 has been rented, If refill of the storage system does not
occur the following year and the additional rentals caused impacis as
determined by the procedures developed by Water District 01, unless
disapproved by the Director, then the assigning spaceholder’s subsequent
year’s storage allocation shall be redueed by an-amount equal to such impacts
and that portion of his acerual will be reallocated to mitignte the impacts to
both participating and non-participating spaceholders’ storage allocation. One
hundred percent (100%) of the rental price shall be paid to the assignor, less
all established administrative fees and Board surcharges.

Spaceholders may also enfer into private leases, cither within a system or
between systems, for agricultural purposes abové Milner, The lease price may
be different from the current rental price, One hundred percent (100%) of the
lease price shall be paid to the Lessors less all established. administration fees
and Board surcharges. If refill of the siorage system does not occur the
following year anid private leases caused impacts determined by the procedures
developed by Water District 01, unless disapproved by the Director, then the
lessor’s subsequent year’s storage allocation shall be reduced by an amount
equal fo such impacts.
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.18 The Watermaster of Water District 1 is hereby desipnated the Manager of the
Water District 1 Rental Pool of the Committce of Nine.

RULE 2, DEFINITIONS,

2.1 : ACRI.‘.-FOOT a volume of water sufficient to cover one acre of land one foot
deep and is equal to 43 ,360 cubic feet,

2.2, ALLOCATION - the amount of slored water of a spaceholder, incuding
carryover, that has accrued to a spaceholder’s storage space on the date of
allocation of stored ‘water and will be available for the spaceholder’s use
during the year of allocation,

2.3, ANNUAL - refers to the Water District T accounting year, The period starting
November 1 and ending October 31 of the succeeding calendar year.

24, APPLICANT ~ any person who secks to rent stornge water from the Rental
Pool by submitting a written request to rent storage water, accompanied by the
required cash deposit.

2.5, ASSIGNOR - a spaccholder who has assigned storage o the Rental Pool
: pursuant to these procedures.

2.6. BOARD - the Ydaho Water Resource Board.

2.7, BUREAU - the Bureau of Reclamation, Depar tment of the Interior, United

States of Amerjca, or USBR.

2.8 COMMITTEE - the Comnitiee of Nine, the advisory committee selected by
‘Water District 1 at their annual meeting, and appointed as the locnl committee
by the Board pursuant to E.C, §42-1765.

2.9, DEPARTMENT - the Idaho Department of Water Resources or IDWR.

2.0, DIRECTOR - the direcior of the IDWR.

2.11 DISTRICT - Snake River Water District 1 of thé State of Idaho.

2,12 IMPACT FUND - The fund created by these procedures from a portion of
certain rental receipts deseribed in rule 1.6 above, held by the district for the

benefit of the Committee for payment to spaceholders who have been impacted
by past rentals of water,

{ - { Deleted: §
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213. "LATE SEASON FILL -Additional storage that accrues after the date of
allocation’ of storage in the year water is to be rented, and before the date of

allocation of sforage in the following yeai-,

2.14. LEASE - a written agreement through which the watermaster is authorized to
deliver storage renied from the Rental Pool to a point of diversion located in
Water District 1,

215 LESSEE - person who leasés from Committee or spaceholder,

2.16 "LESSOR ~ Committee or Spaceholder who leases stored water to a Lessce:

2.17 MILNER - Milner Dam on the Snake River,

2.18 NET PROCEEDS - Rental Price per acre foot times the number of acre feet
rented from late season fill.

2,19, PERSON - any individual, corporation, parinership, irrigation district, canal
company, political subdivision or governmental agency.

2,20, RENT or RENTAL - act of leasing water from the Rental Pool,

2,21, RENTAL POOL - cither the rental process established through actions of the
Committee of Nine, the Board and these procedures or, the water supply that
has been made available for lease or rental to ofher water users throngh a -
signed rental agreement that has been approved by the Watermaster pursuant

{o these procedures, .

2,22, RENTAL POOL COMMITTEE - A sub-committee composed of the Water
Districi 1 Watermaster, a designated representative from the Bureau of
Reclamation and three or more members or alternstes of the Committee of
Nine who have been appointed by the Chairman of the Committee of Nine to
serve on the Rental Pogl Comniitee, .

223,  RENTAL PRICE - The price for cach acre-foot of water rented as established
by the Committee and approved by the Board for the current year, excluding
the Dlstrlct's $.80 administrative fees and the Board’s 10% surcharge,

2.24, RENTER - lessce of stored water, )
225, RESERVOIR SYSTEM CAPACITY - Useable reservoir system capacity for

the reservoirs delivering water to the Water District 1 area, which has been
determined to currently be 4,172,708 acre-feet,
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SPACE - all or any portion of the active impoundment volume of a reserveir
measured in acre-feet,

2.27.
2.28,

2.29,

2.30.

RULE 3,

3.1.

3.2,

33,
34,

3.5,

SPACEHOLDER - the person who holds the contractual right to the water
stored in the space of a storage facility allocated to that person and distributed

STORAGE - the portion of the available space that contains stored water,
WATERMASTER - the watermaster of Water District 1.

WATER SUPPLY FORECAST - A forecasted unrcgulated runoff for the
April 1 to September 30" time period at the Helse USGS gaging station,

GENERAL PROCEDURES,

1t is the policy of the water users of Water District 1 and the Committee to
operate the rental pool to achieve the maximum beneficial use of available
surplus stored water,

The primary purpose in the operation of fhe rental pool will be to provide
frrigation water to Spaceholders within Water District 1. These procedures
are designed to assure that stoved water made available through these
procedures will not jmpact the allocation of any spaceholder without his
consent or without his being made whole as far as possible. These procedures

- -{ Delatad! reseevole that Is
N ‘[ Deleted; for that person’s use
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spaccholdes,

were developed to assure that an impacted spaceholder will be compensated fo .

the extent the sctual impact can be deterniined by the procedures developed by
‘Water District 01, unless disapproved by the Director, It is the intent of the
Committee that these procedures provide an adequate mechanisms to assure
that additional storape Is made available to renters while assuring that the
storage water rights and water allocations of others are net adversely impacted
by these procedures. ) .

The operation of the rental pool shall in no way recognize any obligation to
maintain flows below Milner Dam or to assure the minimum stream flows
established at the USGS gaging station on the Snake River near Murphy,

The operation of the rental pool shall he consistent with the statutes creating
the Water Supply Bank, the rules and regulations of the Board, and the
relevani provisions of the spaceholder's contracts with the United States,

Storage water available to the rental pool will be.from those spaceﬁolders who
choose to participate and have submitted written notice of participation to the
Watermaster’s office in Idaho Falls, Unless specified. otherwise an agreement
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to participate will be assumed to be effective until rescinded by the

_spacehalder. Any monies dishursed pursuant to these procedures will be

limited to those who were particlpatmg spaceholders when the rental occurred.

Payments to participating spaceholders whose allocation was found to have
been impacted in the current year by the rental of storage the previous year,
will be made on or before July 15 of the current year, Payments shall be made
from the impact fund created by these procedures, The amount of the payment
shall be the current rental price for water used for agricultural purposes that
wonld apply to any renter seeking water in the current year up to the number
of acve feet impacted. However, impact payments in any one year shall not be
greater than the participating spaceholder’s pro-rata share of up to fifty
peréent (50%) of the impact fund, as determined by the i'ormula set forth in
Rule 7.2 below,

Should a non-participating spaccholder be impacted by the previous year’s
water renials, sufficient water will be provided by increasing his allocation of
storage in an amount equal to the impact throngh after-the-fact (end-of-the-
year) gccounting by adding the impacts of non-participating spaccholders
proportionately to the impacts of participating spaceholders to eliminate the
computed impact.

The Rental Peol Committee shall meet prior to July 1 of each year, evaluate
the water snpply situation and recommend to the Committee the amount of |
storage that will bé made available through the rental pool for that year in
excess of the amount established by Fable 1 plus 55,000 acre-feet, The
Committee of Nine will consider the Rental Pool Committee’s recommendation
in determining the amount of water that will be available fo renters located
above Milner. The amount of water for flow Augmentation shall be the
amount of storage determined through the use of Figure 1 of Rule 3,10, unless
it is determined by the Committee of Ninc on or before July 1 of any year that
extraordinary precipitation has occurred since the April 1 forecast which was
not anticipated and which would substantially increase the storage in Water
District 1 and would justify a determination by the Committee of Nine that a
specific amount of storage will be available through ¢he rental pool for flow
augmentation for that year, notwithstanding Table 1 of Rule 3,10, The
amount available for uses above Milner shall not be more than 55,000 acre-feet
unléss the rental requests made by those spaceholders impacted from the
previcus year’s rentals excced 50,000 acre-feet, such requests have been
approved and no water has been assigned to the Rental Pool to meet such
additional requests, In this case the minimum. amount of water that will be
available through the Rental Pool will be which ever Is greater, the 50,000 acre-
feet reserved for irrigation above Milner, or the amount of storage necessary to
meet the demand of those shown to have been impacted by the previous year’s
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rentals, Should impacted spaceholders request water after the 50,000 acre feef
of storage reserved for irrigation has been leased, the Committee of Nine will
meet and determine the amount of additional water that will be necessary to
meet the requests of impacted spaccholders. Should additional water be
deemed to be necessary, any participating spaceholder may elect to not
participate in providing such additional water.

Two-party stored water lenses within Water District 1, shall be transacted
through the Water District 1 Rental Pool and shall be upproved as to form by
the Watermaster, Leases of storage by a spaceholder entity shall not count
against the storage rental volume set by these procedures but shall be used in
computing impacts the following year. Two-party leases shall not apply fo
deliveries for power generation or flow augmentation, Impaets will be provided
with water as provided by Rule 1,9,

SEE TABLE 1 ATTACHED

MANAGEMENT,

The Rental Pool shall be operated pursuant to. Idaho Code, Section 42-1761
throngh 42-1766, in accordance with these procedures,

A sob-committee of the Committee of Nine, known as the Rental Pool
Committee, shall have the following general responsibilities:

A, To recommend needed changes in the genera] procedures regardmg
annual storage rentals.

B, To roview these procedures and make recommendations to the
Comunittee for necessary changes,

C. To advise the Committee of Nine on storage rental activities.

D. To develop recommendations for the annual Rental Pool supplies and
rental rates,

E. © To review monthly reporis from the Wateunaster as to apphcations,
appruva]s and other similar vental pool items,

F. To assist the Watermaster in resolving disputes that may arise from the
diversion of storage in excess of a storage lease or ofher storage
entitlement,
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The Watermaster shall manage the rental puol, The determination of impacts

... and those entitled to payment shall be based solely.upon these procedures, The

manager’s authority shall inciude accepting ‘water into the rental pool,
executing rental agreemenis on’ behalf of the Committee of Nine, dishbursing
and investing funds pgenerated through the rental of stored water with the
advice and consent of the Rental Pool Committee, and distribuiion of water
supplies from the rental pool. All funds invested shall be considered public
funds for investment purposes and subject to the Public Depository Law,
Chapter 1, Title 57, Idahe Code. The Committee of Nine, by resolution may
assign specific responsibilities not covered in these procedures to the Rental
Pool Commitiee,

PRIORITIES FOR RENTING WATER,

These procedures are intended to assure that spaceholders have the first
priorify in acquiring supplemental storage supplies from the Rental Pool,
Priorities for renting water, other than for flow augmentation deseribed in
Rule 3,7 above, shall be as follows: (1).Fiist priority: Spaceholders, who are
rental pool participants and whose storage was found to hove been lmpacted
by rentals’ from the previous year shall have the highest grmmty in acquiring
rental water?, up to the annual impact to that spaceholder”, Existing long term
leases with the Connnittee shall be supplied first from any balance of the 5,000
acre feet reserved for small users, then from any assigned water and then
finally from the 50,000 acre feet described in rule 3.8 above. (2) Second -
priority: Spaceholders, for agricultural purposes up to the amount of their
unfilled storage spacé, (3) Third priority: Rental by non-spaceholders for
agricultural purposés above Milner or oiher uses above Milner. (4) Fourth
priority: Rental for uses below Milner,

However, the priority dues not guarantee that irrigators will always recéive
stored water ahead of others secking water from the rental pool. During times
when storage supplies appear to be relatively abundant it is anticipated that

" water will be supplied in the order in which it is requested, Thercfore, those

desiring to rent water and preserve his priority in a limited supply must make
application within fifteen (15) days following final storage allocation of the
system during the year in which he desires to rent water,

! Impacts other than from additional supply for agriculluralrecharge rentals and private leases:

% Nevertheless, this priority shall not apply for the rental of water for the 2005 itrigation season.

* Nevertheless, this priority shall not apply for ihe rental of water for the 2005 ivrigation senson,
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__Rental supplies for angmentation will be determmed through the process

52

RULE 6,

6.1,

6.2

provided in Figure 1 or the excepfion provided by Rile 3.8. Rental Pool
supplies for uses above Milner Dam may be limited to 50,000 acre-feet.

Because of the number .of small users and the attendant regulation costs, those
seeking to rent less than 100 acre-feet of storage per point of diversion, unless
additional rental of storage water at that point of diversion under this Rule is
approved by the Committee, will be approved in the same order in which their
rental applications are received by the Watermaster so long s the total
amount of these requests do not exceed 5,000 acre-feet of storage, Rental
supplies for the 5,000 acre-feet will also be determined through the Iate season
fill and after the fact accounting process described herein, .

LEASE APPLICATIONS, PAYMENTS AND WATER COSTS.
The price for the storage rented fram the rental pool:

A, If the storage system filis, the Rental Price, excluding the Rental
Price for flow augmentation, shall be $5.00 per acre foot plus the
. District’s adminisfrative fee ($.80) and the Board surcharge (10%). If
the storage system docs not fill but water is provided for flow
augmentation, the Rental Price, excluding the Rental Price for flow
angmentation, shall be $12.00 per acre foot plus the District’s
administrative fee ($.80) and the Board surcharge (10%). If the storage .
system does not fill and no flow augmentution water is provided
pursuant to¢ Rule 3.8 and Rule 3,10 above und Rule 6.1B, the Rental
Price shall be $18.00 per acre foot plus the District’s administrative fee

($.80) and the Board surcharge (10%)

B. The Rental Price for water provided pursuant to Rule 310 and any
other water for below Milner shall be $12.00 per acre foot plus the
District’s administrative fee ($.80) and the Board surcharge (10%), or
as forther approved by the Gonumnittee,

All lease monies held by the District for and on behalf of the Committee will be
held in a separate interest-bearing account, Accrued interest will be first used
to maintain the fund that is used by the Commitiee to pay impacted
Spacehiolders, Excess funds generated will be available to the Committee for
authorized uses including funds generated by the Impact Fund- set up pursnant
to Rule 7.2 below,



6.3.

6.4,

RULE 7

7.1

7.2

AT

-
D R

Applications to lease storage shall be initiated npon forms prowded by the
__Watermaster and shall include the f followmg information:

A, The legal description of the point of diversion and the place of use,
B. The amount of water being leased.

C, The common name of the point of diversion, (e.ﬁ. Milner Dam,
Harrison Canal, Covington pump ete.)

D,  The beneficial use to be achieved through the delivery of water from the
rented space, (e.g. irrigation, power production, recreation)

Applicntions must be received with the appropriafe rental fee determined to be
due in Rule 6.1. No applications will be accepted before April 5 of the year in
which the rented water will be used,

SUPPLIER PAYMENTS

All monies submitted by applicants as provided in Rule 6 shall be deposited in
an interest-bearing Rental Pool account established by the Commitiee for the
potential rental of water, Monies in this account used to rent water shall
represent Rental Pool funds that can he paid out to participating spaceholders,
District administrative fees and Board surcharpges at the end of the irrigation
year. Money in this account will be disbursed as set forth hclow:

A, _ 70% of the Net Proceeds shall be paid parsuant to the formula set forth

in Rule 1.5 above,

B. 309% of the Net Proceeds shall be paid to the Impact Fund as set forth in
Rule 7.2 below,

C.  10% of the Rental Price of rented water shall be paid to the Board,
D.  $.80 per acre foot of rented water shall be paid to the District.

Al accrued interest shall be paid to.the Iﬂlpact Fund,
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Balauces of the account that are not used to rent water shall be-
refimded to applicants.

An Impact Fund shall be created pursuant to these procedures by the District
on behaif of the Committee to hold 30% of the Net Procecds for the benefit of
impacted participating spaceholders. Proceeds from the Impact Fund shall be



paid to participating spaccholders who, by these procedures, have been
determined to have _prowded water for the previous years rentals, pursuant to

" the provisions set Torth in Rule 3.6 above using the following formula:

Sp = (Isp*RP} or V2 II*(Isp/Ispt) (whichever sum is less)
Where:

Sp = Impacted Spaceholder payment per Acre Foof

Isp = Spaceholder’s impacted space in acre fect

RP = Rental Price

IF = Impact Fund

Ispt = Total of all Spaceholder’s impacted space i acre feet



