BEFORE THE DEPARTMENT OF WATER RESOURCES
IN AND FOR THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

AMENDMENT OF PERMIT NO. 63-12448
IN THE NAME OF THE CITY OF EAGLE

NOTICE OF HEARING

e T S

PLEASE TAKE NOTICE that the hearing in this matter is set for November 13 &
14, 2003 starting at 9:00 a.m., at the ldaho Department of Water Resources,
Conference Rooms A&B, 1301 N. Orchard St., Boise, Idaho. The hearing will be held in

accordance with the provisions of Chapters 2 and 17, Title 42 and Chapter 62, Title 67,

Idaho Code, and the adopted Rules of Procedure of the department. IDAPA 37.01.01.

A copy of the rules may be obtained from the department upon request. The presiding
officer at the hearing will be the Peter R. Anderson.

If you plan to offer exhibits for the record, note that Rule 606 of the department's
Rules of Procedure requires that a copy be provided to each party and to the presiding
officer.

The hearing will be conducted in a facility which meets the accessibility
requirements of the Americans with Disabilities Act. If you require special
accommodations in order to attend, participate in or understand the hearing, please
advise the depariment within five (5) days prior to the hearing. Inquires about

scheduling, hearing facilities, etc., should be directed to Deborah Gibson, Administrative

NOTICE OF HEARING, Page 1

~



Assistant, [daho Department of Water Resources, 1301 N. Orchard St., Boise, Idaho
83706-2237, telephone: (208)327-7953, fax: (208)327-7866.

All parties to the matter will have the opportunity fo respond and present

evidence and argument on all issues involved.

Dated this g{p_-fgday of August, 2003.

—> 2Ll

Peter R. Anderson
Hearing Officer

CERTIFICATE OF SERVICE

w, fﬂu}
| HEREBY CERTIFY that on this &7 — day of ;- 2003, the above and
foregoing document was served on the following by placing a copy of the same in the

United States mail, postage prepaid and properly addressed to the following:

Bruce Smith Matt Howard

225 N 9" St., Suite 420 P.O. Box 190012

Boise, ID 83701-2720 Boise, ID 83719

Jim Burton Molly O’Leary

1896 N. Eagle Rd. P.O. Box 1849

Eagle, ID 83616 Eagle, ID 83616
Weldon Fisher Gary Spackman

546 E. Beacon Light Rd. IDWR — Western Region
Eagle, ID 83616 2735 Airport Way

Boise, ID 83705-5082

Deborah J. Gibson?
Administrative Assistant

Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES
IN AND FOR THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

)
AMENDMENT OF PERMIT NO. 63-12448 ) SCHEDULING ORDER
IN THE NAME OF THE CITY OF EAGLE )

)

Following a pretrial conference on August 1, 2003, at which the following
schedule was announced orally, IT IS HEREBY ORDERED that the following schedule
shall apply to these matters:
August 15, 2003: The City of Eagle shall serve a formal discovery response on
all parties by this date providing the following information
1. Identifying all Department of Water Resources
records which the City of Eagle’s experts rely upon in
forming their opinions
2. Identifying all expert witness reports by their formal
title that the City of Eagle may present at the hearing in this
matter.
3. ldentifying all persons to whom Mike Chase made
statements which the City of Eagle’s experts rely upon in
forming their opinions.
4. Identify all water rights in which the City of Eagle has
either an ownership or contractual interest.
This constitutes the ruling disposing of the Motion for

Order Compelling Discovery and Motion in Limine filed by
the Estate of Eleanor |. Chase on April 28, 2003

August 29, 2003: Formal written discovery shall be concluded. Discovery
requests shall be timely served to allow adequate time to
comply with this deadline.
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Sept. 15, 2003: The taking of depositions shall be concluded.

Oct. 17, 2003: Parties shall exchange on or before this date witness and
exhibit lists, and copies of pre-marked exhibits. The City of
Eagle shall pre-mark its exhibits with nos. 1-99. The Estate
of Eleanor |. Chase shall pre-mark its exhibits with nos. 100-
199. The Eagle Water Company shall pre-mark its exhibits
with nos. 200-299. The group of protestants led by Jim
Burton shall pre-mark its exhibits with nos. 300-329.

Oct.: 17, 2003: The Idaho Department of Water Resources (“IDWR”) staff
memorandum, if any, will be submitted to the record and
served on the parties.

Nov. 13, 2003: Two day hearing commencing in Boise.

The precise times and locations of the November 13-14 hearing will be provided to the
parties by notice from IDWR.

Dated this Zd_'(%ay of August, 2003.

A

Peter R. Anderson
Hearing Officer
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CERTIFICATE OF SERVICE

7(.
| HEREBY CERTIFY that on this ,2[—'03 day of August, 2003, the above and
foregoing document was served on the following by placing a copy of the same in the
United States mail, postage prepaid and properly addressed to the following:

Bruce Smith Matt Howard

225 N 9™ St., Suite 420 P.O. Box 190012

Boise, ID 83701-2720 Boise, ID 83719

Jim Burton Molly O'Leary

1896 N. Eagle Rd. P.O. Box 1849

Eagle, ID 83616 Eagle, ID 83616
Weldon Fisher Gary Spackman

546 E. Beacon Light Rd. IDWR — Western Region
Eagle, ID 83616 2735 Airport Way

Boise, ID 83705-5082

Deborah J. Gibsort”
Administrative Assistant
Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

IN AND FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR ) ORDER DENYING ESTATE’S
AMENDMENT OF PERMIT NO. 63-12448 ) MOTION TO STRIKE
IN THE NAME OF THE CITY OF EAGLE ) AND MOTION FOR

) SANCTIONS

On March 5, 2003, Protestant Estate of Eleanor I. Chase (“Estate™) filed a Motion to
Strike and Preliminary Response to Requests for Admissions (Motion to Strike). The Motion to
Strike requested that a notice of service filed in this matter by the Applicant City of Eagle
because the notice “erroneously states that counsel for the Estate was served on February 21,
2003 when the discovery request was actually mailed on February 28, 2003. The City of Eagle
responded by arguing that the discovery request was sent to the Estate’s counsel at the address
provided in his notice of appearance on February 21, 2003. When the discovery request was
returned to the City of Eagle, it was re-mailed on February 28.

The Estate then filed its Reply to Applicant’s Response to the Estate’s Motion to Strike
and Motion for Sanctions (Motion to Strike), arguing that the City of Eagles’ response to the
motion to strike was unrcasonable and frivolous because the City of Eagle knew the Estate’s
counsel’s mailing address on February 21.

The Estate established no prejudice to itself in the Motion to Strike. There is no
indication in the Estate’s papers that the City of Eagle was demanding a response to the
discovery request based upon the February 21, 2003, service date. From the record it appears
that the City of Eagle’s discovery request and notice of service was mailed to the wrong address
on February 21, 2003. When the documents were returned to the City of Eagle, rather than re-
executing them to reflect a new service date the City of Eagle simply forwarded them to the
correct address. The date of actual service is controlling. See e.g. Workman v. Brown, 103 Idaho
945, 946 (App. 1982). Because the Motion to Strike was unnecessary in the first instance, the
Motion for Sanctions is also untenable.

Based upon the foregoing the Estate’s Motion to Strike and Motion for Sanctions are
DENIED.

Dated this ﬂ[é\day of July, 2003.

“ ,LJ/R

Peter R. Anderson
Hearing Officer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this / 5— day of July, 2003, the above and foregoing
document was served on the following by placing a copy of the same in the United States mail,
postage prepaid and properly addressed to the following:

Bruce Smith Matt Howard

225 N 9™ St., Suite 420 P.0. Box 190012

Boise, ID 83701-2720 Boise, ID 83719

Jim Burton Molly O’Leary

1896 N. Eagle Rd. P.O. Box 1849

Eagle, ID 83616 Eagle, ID 83616
‘Weldon Fisher Gary Spackman

546 E. Beacon Light Rd. IDWR — Western Region
Eagle, ID 83616 2735 Airport Way

Boise, ID 83705-5082

Deborah J. Gibsor”
Administrative Assistant
Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

IN AND FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR NOTICE OF PREHEARING

)
AMENDMENT OF PERMIT NO. 63-12448 ) CONFERENCE AND NOTICE
IN THE NAME OF THE CITY OF EAGLE ) OF HEARING ON MOTION

) TO COMPEL DISCOVERY

PLEASE TAKE NOTICE, that an informal Prehearing Conference and a Hearing
on the Motion to Compel Discovery, filed by the Protestant, the Estate of Eleanor |
Chase, is set in this matter for August 1%, 2003, starting at 8:30 a.m. in Conference
- Rooms A&B at the offices of the |daho Department of Water Resources,; located at 1301
N. Orchard St., Boise, Idaho.

The prehearing conference and the hearing will be held in accordance with the
provisions of Chapters 2 and 17, Title 42 and Chapter 52, Title 67, |daho Code, and the
adopted Rules of Procedure of the department. IDAPA 37.01.01. A copy of the rules
may be obtained from the department upon request.

The prehearing conference and the hearing will be conducted in accordance with
the accessibility requirements of the Americans with Disabilities Act. If you require
special accommodations in order to attend, participate in or understand the hearing,
please advise the department within twenty-four hours prior to the hearing. Inquires

about scheduling, hearing facilities, etc., should be directed to Deborah Gibson,
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Administrative Assistant, Idaho Department of Water Resources, 1301 N. Orchard St.,

Boise, Idaho 83706-2237, telephone: (208) 327-7953, fax: (208) 327-7866.

Dated this j z?iday of July, 2003.

?m?. /Lum

Peter R. Anderson
Hearing Officer

CERTIFICATE OF SERVICE

i HEREBY CERTIFY that on this f-’fd day of July, 2003, the above and
foregoing document was served on the following by placing a copy of the same in the
United States mail, postage prepaid and properly addressed to the following:

Bruce Smith Matt Howard

225 N 9" St., Suite 420 P.O. Box 190012

Boise, ID 83701-2720 Boise, ID 83712

Jim Burton Molly O’Leary

1896 N. Eagle Rd. P.O. Box 1849

Eagle, ID 83616 Eagle, ID 83616
Weldon Fisher Gary Spackman

546 E. Beacon Light Rd. IDWR — Western Region
Eagle, ID 83616 2735 Airport Way

Boise, ID 83705-5082

Dborst O Yhssn

Deborah J. Gibsaf
Administrative Assistant
Water Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES

FOR THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR AMENDMENT OF PERMIT NO. )
63-12448 IN THE NAME OF THE CITY ) ORDER APPOINTING
EAGLE. ) HEARING OFFICER
)

This matter is before the Idaho Department of Water Resources (Department), as
a result of a protests having been filed against the referenced application. L. Glen
Saxton, who previously served as the presiding officer for this matter has recused
himself from presiding further in this matter due to a change in his administrative
responsibilities with the Depariment. The Department makes the following Order
appointing a new presiding officer for this matter:

ORDER

IT 1S HEREBY ORDERED that Peter R. Anderson is appointed to serve as
hearing officer, and is authorized to hear the above captioned matter on behalf of the
Department of Water Resources pursuant to IDAPA Rules 37.01.01.410 through 413
and the provisions of chapter 52, title 67, Idaho Code.

Dated this S'tk day of June 2003.

Karl4. Dgeher, Director
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CERTIFICATE OF SERVICE

| DO HEREBY CERTIFY that on this _{ QS-L-& day of June, 2003, the above and
foregoing document was served upon the following by placing a copy of the same in the

United States Mail, postage prepaid and properly addressed to the following:

Bruce Smith
225 N. 9" St. Ste 420
Boise, |D 83701-2720

Jim Burton
1896 N. Eagle Rd.
Eagle, ID 83616

Weldon Fisher

546 E. Beacon Light Rd.

Eagle, ID 83616

Matt Howard
PO Box 190012
Boise, ID 83718

Molly O'Leary
PO Box 1849
Eagle, ID 83616

Gary Spackman

IDWR — Western Region
2735 Airport Way

Boise, ID 83705-5082

Dibotall  Blhyorr

Deborah J. Gibsén
Administrative Assistant
Woater Allocation Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION
FOR AMENDMENT OF PERMIT NO. ORDER GRANTING MOTION

)
63-12448 IN THE NAME OF CITY ) TO STRIKE AND RECUSING
OF EAGLE ) HEARING OFFICER

)

On June 8, 2001, the City of Eagle (City) filed application for amendment of
permit no. 63-12488 with the Idaho Department of Water Resources (Department).
Among those filing protests to the application were the Estate of Eleanor |. Chase
(Estate) and the Eagle Water Corporation (Eagle Water). On January 10, 2003, the
Department issued a Notice of Hearing setting the matter for hearing on February 26,
2003. On January 22, 2003, the Estate filed a Motion for Order Vacating Hearing and
Motion for Order Authorizing Discovery. On January 23, 2003, Eagle Water filed Eagle
Water Company, Inc. Motion for Order Vacating Hearing and Motion for Order
Authorizing Discovery.

~ OnJanuary 31, 2003, the Hearing Officer denied the motions of the Estate and
Eagle Water to vacate the hearing date and to authorize discovery. On February 3,
2003, the Estate filed a petition asking the Hearing Officer to reconsider. The Hearing
Officer issued an order on February 4, 2003, that rescinded the order of January 31,
2003, vacated the scheduled hearing, and authorized the parties to engage in
discovery.

On February 12, 2003, the City filed Appficant's Objection, Motion to Strike,
Recuse Hearing Officer and for the Appointment of a Non-Department Hearing Officer
("motion"), together with a supporting memorandum. The Estate filed a response to the
City’s motion on February 26, 2003.

The City filed its motion to strike and to recuse the Hearing Officer because the
protestants included with their motions to vacate and the petition for reconsideration
certain “letters containing detailed discussions of the parties’ settlement negotiations.”
The City argues that these materials constitute confidential settlement negotiation
information, which is protected from disclosure without the written agreement of the
City. Rule 610 of the Department’s Rules of Procedure concerning the confidentiality of
settlement negotiations provides:

Settlement negotiations in a contested case are confidential, unless all

participants to the negotiation agree to the conirary in writing. Facts
disclosed, offers made and all other aspects of negotiation (except

ORDER GRANTING MOTION TO STRIKE AND RECUSING HEARING OFFICER - Pg 1
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agreements reached) in seitlement negotiations in a contested case are
not part of the record.

IDAPA 37.01.01.610 (Rule 610).

The City argues that because the Hearing Officer was required to review the
confidential settlement negotiation information submitted by the protestants “he is
unable to objectively consider the issues presented by the parties in this case and
render an impartial judgment.” The City argues that the only available remedy is the
recusal of the Hearing Officer and the appointment of an alternate non-Department
Hearing Officer.

The Estate responds that the City mischaracterizes the nature of the materials it
submitted as merely “negotiation” documents. The Estate argues that the information it
submitted represents a valid binding “settlement agreement” between the parties and
that the Estate has a right to have the agreement considered by the Hearing Officer
pursuant to IDAPA 37.01.01.612 (Consideration of Settlements).

Based upon the information presented, the Hearing Officer is not persuaded that
the negotiations reached the point of a binding settlement agreement among the parties
as maintained by the Estate. The hand-written initial of a representative of the City on
the first page of the November 16, 2002, leiter from the Estate’s attorney, attached as
Exhibit A to the Petition for Reconsideration, does not clearly signify final approval of a
settlement agreement. Likewise, the dated initial of a representative of the Estate on
page two of the letter appears to indicate approval of a specific change in text and not
the final approval of a settlement agreement.

The Hearing Officer does not agree with the City that his review of confidential
settlement negotiation information necessarily requires the appoiniment of a new
hearing officer. Rule 610 simply provides that such setflement materials shall not be
included as a part of the record in a contested case. In other words, the hearing officer
is not to consider such information in rendering a decision in the contested matter.
Exposure to confidential settlement negotiation information is not a basis for automatic
disqualification of a hearing officer for “bias, prejudice, [or] interest” under Idaho Code §
67-5252 and IDAPA 37.01.01.412 (Rule 412). To conclude otherwise would mean that
in cases such as the present a party would not have an opportunity to argue that
specific settlement documents in fact constitute a binding agreement among the
parties.

Having determined that the settlement negotiations did not reach the point of a
binding agreement, the letters attached as exhibits to the protestants’ motions to vacate
and to the petition for reconsideration shall be excluded from the agency record. This
means that the excluded documents will not be considered a part of the record for
purposes of making a determination on the substantive issues required to be decided in
this proceeding.

ORDER GRANTING MOTION TQ STRIKE AND RECUSING HEARING OFFICER - Pg 2
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The Hearing Officer is not required to recuse himself due to bias or prejudice in
this matter. Likewise, status as an employee of the Department is not an available
basis for disqualification of the Hearing Officer. Idaho Code § 67-5252 provides that a
motion to disqualify due to employee status must be filed within fourteen (14) days after
receipt of notice indicating that the employee will preside at the contested case. In this
case, the Department served notice to the parties on January 10, 2003, that L. Glen
Saxton would serve as the presiding officer at the scheduled hearing. The City filed its
motion for disqualification of the hearing officer more than fourteen days later on
February 14, 2003.

Although cause for disqualification of a presiding officer does not exist in this
case, the Hearing Officer nevertheless elects to recuse himself from presiding further in
this matter due to changes in his administrative responsibilities with the agency.

ORDER
IT 1S, THEREFORE, HEREBY ORDERED that:

1. The City's motion to strike is GRANTED to the extent that the following
documents shall be excluded from consideration as a part of the record in
this proceeding:

a) Exhibit A to protestant Estate’s Motion for Order Vacating Hearing
and Motion for Order Authorizing Discovery (letter from Bruce
Smith to Matt Howard, dated December 10, 2002);

b) Exhibit A to protestant Eagle Water Company Motion For Order
Vacating Hearing and Motion for Order Authorizing Discovery (letter
from Molly O’Leary to Bruce Smith dated January 13, 2003); and

c) Exhibit A to protestant Estate’s Petition for Reconsideration and
Motion for Expedited Hearing (letters from Matt Howard to Bruce
Smith dated March 15, 2002 and November 16, and leiter from
Bruce Smith to Matt Howard dated November 12, 2002).

2. The City’s motion to disqualify hearing officer for cause due to bias or
prejudice or due to status as an employee of the agency is DENIED,
however, the Hearing Officer shall recuse himself from presiding further in
this matter for separate reasons.

3. The parties are bound by and shall comply with the terms of orders issued
prior to the date of this Order.

ORDER GRANTING MOTION TO STRIKE AND RECUSING HEARING OFFICER - Py 3
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IT IS FURTHER ORDERED that motions submitted after the date of this order
including the scheduling of a hearing in this matter shall be addressed by a newly

appointed hearing officer. T
5 /
Dated this _ ~  day of , 2003.

j/ﬂwg@-

L. GLEN SAXTON, P.E.
Hearing Officer

ORDER GRANTING MOTION TO STRIKE AND RECUSING HEARING OFFICER - Pg 4
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CERTIFICATE OF SERVICE

| DO HEREBY CERTIFY that on this fg\l-é day of June, 2003, the above and
foregoing document was served upon the following by placing a copy of the same in the
United States Mail, postage prepaid and properly addressed to the following:

Bruce Smith Matt Howard

225 N. 9™ St. Ste 420 PO Box 190012

Boise, |D 83701-2720 Boise, ID 83719

Jim Burion Molly O'Leary

1896 N. Eagle Rd. PO Box 1849

Eagle, ID 83616 Eagle, ID 83616

Weldon Fisher Gary Spackman

546 E. Beacon Light Rd. IDWR — Western Region
Eagle, ID 83616 : 2735 Airport Way

Boise, |D 83705-5082

Dberab Q. Yoo

Deborah J. Gison
Administrative Assistant
Water Allocation Bureau

ORDER GRANTING MOTION TO STRIKE AND RECUSING HEARING OFFICER - Pg 5
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1896 North Eagle Road
Eagle, Idaho 83616

December 6, 2003
jimburton3@aol.com

Mr. Peter R. Anderson

Idaho Department of Water Resources
1301 North Orchard Street

Boise, Idaho 83706

RECEIVED
DEC 15 2003

Department of Water Resourges

Re: Protestants’ Closing Statement for Application for Amendment of

Permit No. 63-12448 in the name of City of Eagle

Dear Mr. Anderson;

Now that the hearing has been concluded and all the testimony and documentation has
been presented, the group of individual well owners for whom I speak continue to be very
concerned about the potential impact of proposed well(s) in the proposed amendment.
Because we do not individually have the same resources as the City, we are even more

~ concerned about the City’s willingness to respond to any harm they might cause with
legal process rather than a remedial solution. In the longer term, we are also concerned
about the ongoing development of additional points of diversion of the aquifer.

Notwithstanding the above concerns, wish success to The Chase Estate, to Eagle Water,

and to the City of Eagle in its efforts to provide quality municipal water to their residents.
I personally believe success is not a limited resource — unlike our water supply. Because
we do not have a clear, exacting view of where that limit is, we must continually monitor

that critical resource.

If the amendment is granted to the City of Eagle, we respectfully request IDWR to:
e Make a proper monitoring program a conditional requirement of this application

with a minimum duration of 10 years.

e Clearly outline the burden of proof on the City and the resolution process of any

harm caused to senior water rights in the permit.

We want to commend and encourage the Department in its continued diligence to protect

the health and long-term viability of the aquifer.

Thank you.

Sincerely,

James L. Burton



» ) REGCEIVED

DEC 17 2003
[t “ i " Department of Water Resources
ATTORNEYS AT LAW
Molly O'Leary
Tel: 208-938-7902 Fax: 208-938-7904
molly@richardsonandoleary.com
P.O. Box 1849 99 East State Strcez, Eagle, Idaho 83616
. December 12, 2003 RECEIVED
DE
Peter R. Anderson, Hearing Officer C 15 2003
729 W. Braemere Road %%?E’;ﬁsggggﬁs
Bo_ise, 1D 83702
1/Gary Spackman

IDWR - Western Region
2735 Airport Way
Boise, ID 83705-5082

RE:  Application for Amendment of Permit No. 63-12448
Dear Messrs. Anderson and Spackman:

Enclosed please find EAGLE WATER COMPANY, INC'S POST-HEARING

MEMORANDUM. An additional copy of this document has been enclosed for.Mr.

Spackman, along with a self-addressed, stamped envelope. Please date-stamp

“Received” the additional copy and return the same to us in the enclosed envelope. /a«é;_ 03
. pe




S 2 RECEIVED
DEC 17 2003

Molly O"Leary (ISB No. 4996) Department of Water Resources
Richardson & O’Leary PLLC REC Ef
99 East State Street, Suite 200 VEpD
P. O. Box 1849 DEC
Bagle, Idaho 83616 s !5 2003
Telephone: (208) 938-7900 WES]%gﬁSé)I%?gss
N

Fax: (208) 938-7904

Attorneys for Eagle Water Company

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF
APPLICATION FOR PERMIT NO. 63-12448 ) POST-HEARING MEMORANDUM OF
IN THE NAME OF THE CITY OF EAGLE ) EAGLE WATER COMPANY, INC.

)

COMES NOW, Protestant Eagle Water Company, Inc. (“Eagle Water™), by and through
undersigned counsel, and files this POST-HEARING MEMORANDUM in the above-captioned
case.

ARGUMENT
1. Facts

The City of Eagle (“City”/ “Applicant™) applied for an amendment to Permit No. 63-
12448 on June 8, 2001. Exhibit 1. The City’s application requested the addition of a new point
of diversion for Permit No. 63-12448. Id. That point of diversion is located in the SW % of the
SW % of Section 4, Township 4N, Range 1E, and has been referred to throughoﬁt proceedings

on this Application as “the Brookwood Well.” Id

EAGLE WATER COMPANY’S
POST HEARING MEMORANDUM- 1
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The Brookwood Well is one of the four points of diversion included in the City’s 1998
Application for Permit No. 63-12448, filed with the Idaho Department of Water Resources
(“Department”/”"IDWR™) on or about April 8, 1998. IDWR File for Permit No. 63-12448. At
the time of the 1998 application, the Brookwood well was referred to by the City as “Hormachea
Well #2.” Id.

The City ultimately withdrew “Hormachea Well # 2” from its application for Permit No.
63-12448 because, according to a letter dated August 1, 2001 from attorney Christopher H.
Meyer to Protestants on behalf of the City, a dispute arose between the Hormachea family and
the City, regarding ownership of Hormachea Well # 2. IDWR File for Permit No. 63-12448; see
also, Exhibit 133 (Letter dated Nov. 25, 1998, from J. Evan Robertson to Gary Spackman).

Nevertheless, when the City’s application for Permit No. 63-12448 was initially granted
on December 3, 1998, it contained a condition specifically addressed to the Hormachea Well # 2

point of diversion. Condition No 12 stated:

Prior to diverting water under this right, the right holder shall locate the existing wells

within one-quarter mile of the proposed well near the intersection of Floating Feather

Road and Eagle Road, and shall measure eater levels semi-annually in one of the wells

for ten years after the right holder’s well is constructed. The monitoring well shall be

selected based on depth, proximity, and permission to monitor from other landowners.

This condition can be waived if the right holder cannot find a suitable well for monitoring

or cannot gain access to a suitable well in the area.

The permit was signed by L. Glen Saxton on behalf of Karl J. Dreher, Director. IDWR
File for Permit No. 63-12448,

The erroneous inclusion of Condition No. 12 was brought to the Department’s attention
in subsequent correspondence dated December 6, 1998 from attorney Christopher H. Meyer.
The error was also documented by the Department in the “Remarks” section of a “Water Right

Profile Report™ dated February 9, 1999, and in Item No. 4 of Steve Lester’s File Memo of the

EAGLE WATER COMPANY’S
POST HEARING MEMORANDUM- 2
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File Memo of the same date. IDWR File for Permit No. 63-12448.

Several Protestanis have filed objections to the City’s present application to amend its
Permit No. 63-12448, including Eagle Water. IDWR File for Permit No. 63-12448.

Several of the current Protestants filed protests to the City’s original application for Water Right
No. 63.12448, including Eagle Water and Eleanor I. Chase (now represented by the Estate of
Eleanor 1. Chase). Id. The Protestants’ concemns in this proceeding remain the same as in the
prior proceeding: the potential for injury to existing, senior water rights. Id.

In the previously referenced letter dated August 1, 2001, from former City attomey
Christopher H. Meyer to Protestants Eagle Water, Eleanor Chase, Jim Burton, and Weldon
Fisher, Mr, Meyer stated that:

Next, [ want to reassure each of you that the City does not intend to use the approval of
the pending application to undermine any existing, senior well. Idaho law requires that
no change, including the one that we have proposed, may result in injury to any other
user. The City is prepared to stipulate to this in writing.

IDWR File for Permit No. 63-12448. Then-Mayor of Eagle, Rick Yzaguirre, as well as city
council members Stan Bastian, Steve Guerber and Lynn Sedlacek, along with former city council
woman and current Mayor Nancy Merrill were carbon-copicd on this letter. [d. In addition, the
letter was carbon-copied to attorney Susan Buxton of the firm Moore Smith Buxton & Turcke
(of which present City counsel, Bruce Smith, is a named partner), and to Gary Spackman and
Steve Lester of the Department. 1d.

The City acknowledge in testimony at the hearing on this matter that, at less than

maximum capacity, its proposed diversion of water from the Brookwood Well will injure the

Protestants in varying degrees. See also, Exhibit 102.

EAGLE WATER COMPANY’S
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2. Applicable Law
As stated in the Notice of Hearing served on the parties on January 10, 2003, section 42-
222, Idaho Code requires the Department to consider the following issues in this proceeding:
a. Will other water rights be injured by the requested amendment?

b. Will the change constitute and enlargement?

c. Will the proposed change conflict with the local public interest?
d. Will the proposed use be contrary to conservation of water resources within the
state if Idaho?

Notice of Hearing, “Conference and Hearing Procedure - Application for Amendment”, January
10, 2003; Idaho Code § 42-222(1). The Applicant bears the initial burden of proof for issues a, b
and d, above. Notice of Hearing, “Conference and Hearing Procedure -Application for
Amendment” (Burden of Proof), January 10, 2003.

An application is properly denied where the applicant does not present sufficient
evidence of non-injury. Barron v. Idaho Dep 't of Water Resources, 135 Idaho 414, 18 P.3d 219
(2001). A change in point of diversion will not be permitted without limitations if the requested
change injures senior appropriators. Beecher v. Cassia Creek, 66 Idaho 1, 154 P.2d 507 (1944).

3. CONCLUSION

By its own admission, the City’s proposed diversion will injure some, if not all, of the
Protestants. The only question is: How much? This is a question that neither the City nor the
Department can answer to any degree of reasonable certainty based on the present record.
Therefore, in accordance with Section 42-222, Idaho Code and applicable case law, the City’s
Application must be denied.

Barring an outright denial, the City’s Application should only be conditionally granted

EAGLE WATER COMPANY’S
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based on implementation by the City of a well-monitoring system that will adequately and
effectively protect Protestants from injury to their senior water rights. Such a well-monitoring
system should continue for the length of time the City diverts water from the proposed
Brookwood Well. And the City should be required to enter into a legally binding Stipulation, as
previously promised, to hold Protestants harmless from any and all injury to their senior water
rights, including recovery of attorney fees and costs incurred by Protestants should they be
required to administratively and/or judicially enforce such Stipulation. The remedy for any
injury caused by the City’s diversion from the proposed Brookwood Well should be in the

injured Protestant’s sole, albeit reasonable, discretion.

RESPECTFULLY SUBMITTED this 12® day of December, 2003.

| RICHARDSOV\(/i O’LEARY, PLLC
&)/ > L(a‘MA

M(’)LEY/@ EARY
Attorneys foy Eag ater Company, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 12th day of December, 2003, I caused a true and
correct copy of the foregoing POST-HEARING MEMORANDUM OF EAGLE WATER
COMPANY, INC. to be served by the method indicated below, and addressed to the following:

Peter R. Anderson
729 W. Braemere Road
Boise, ID 83702

208.395.0222 (Fax)

Gary Spackman

IDWR - Western Region
2735 Airport Way
Boise, ID 83705-5082

208.334.3428 (Fax)
Jim Burton

1896 N. Eagle Rd.
Eagle, Idaho 83616

Bruce Smith, Esq.

Moore Smith Buxton & Turcke, Chtd.

225 N. 9™ Street, Suite 420
Boise, Idaho 83702

208.331.1202 (Fax)
Matt J. Howard
Attorney at Law
P.O. Box 190012
Boise, Idaho 83719

208.333.8409 (Fax)

CERTIFICATE OF SERVICE - 1

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(X) Facsimile

( ) Electronic Mail

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(X) Facsimile

( ) Electronic Mail

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

( ) Electronic Mail

(X) U.S. Malil, Postage Prepaid
( ) Hand Delivered

{ ) Overnight Mail

(X) Facsimile

( ) Electronic Mail

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

(X) Facsimile

( ) Electronic Mail



‘Weldon Fisher
546 E. Beacon Light Rd.
Eagle, Idaho 83616

CERTIFICATE OF SERVICE - 2

(X) U.S. Mail, Postage Prepaid
( ) Hand Delivered

( ) Overnight Mail

( ) Facsimile

( ) Electronic Mail

Signed
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RECEIVED
Bruce M. Smith, ISB #3425 .
Tammy A. Zokan, ISB #5450 DEC 15 20°3
MOORE SMITH BUXTON & TURCKE, CHARTERED WESTE R SURCES

Attorneys at Law

225 North 9" Street, Suite 420
Boise, ID 83702

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER ) NOTICE OF SERVICE OF
)} RECOMMENDED DECISION
APPLICATION FOR PERMIT NO. 63-12448 ) AND ORDER
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its Recommended
Decision and Ordé:r on the parties on the 15" day of December, 2003 by the method indicated on
the Certificate of Service.

DATED this _lSday of December, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

Attorngyd for the City of Eagle

NOTICE OF SERVICE - PAGE 1
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the \ i ) day of December, 2003, I caused to be served a
true and correct copy of the foregoing NOTICE OF SERVICE and the City’s RECOMMENDED
DECISION AND ORDER by the method indicated below, and addressed to the following:

IDWR U.S. Mail
Western Region Hand Delivered
2735 Airport Way Overnight Mail
Boise, Idaho 83705 Facsimile
Matt Howard X U.S. Mail
P.O. Box 190012 Hand Delivered
Boise, Idaho 83719 Overnight Mail
Facsimile
Molly O’Leary X U.S. Mail
Eagle Water Co. Hand Delivered
P.O. Box 1849 Overnight Mail
Eagle, ID 83616 Facsimile
Jim Burton X U.S. Mail
1896 N. Eagle Road Hand Delivered
Eagle, ID 83616 Overnight Mail
_____ Facsimile
Peter Anderson U.S. Mail
Hearing Officer Hand Delivered
729 W. Braemere Road Overnight Mail
Boise, ID 83702 Facsimile
. ZOKN

NOTICE OF SERVICE - PAGE 2



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
)
IN THE MATTER OF )
) RECOMMENDED DECISION
CITY OF EAGLE, PETITIONER ) AND ORDER
)
APPLICATION FOR PERMIT NO. 63-12448 )
)

This matter comes before the Idaho Department of Water Resources (Department) on the
City of Eagle, Idaho’s application to amend existing municipal water right permit no. 63-12448
to add two (2) points of diversion. Specifically, the City seeks to add two (2) points of diversion
at the following locations in Eagle, Idaho: SW% SW¥% Sec. 4 T4AN RIE (Eagle well #3 aka
~ Brookwood well) and NEY SE% Sec. 4 T4N R1E (Eagle well #4). Applications to amend an
existing permit are processed under Idaho Code §§ 42-211 and 42-203A. Section 42-211

provides in part:

Whenever a permit has been issued pursuant to the provisions of this act, and the
permit holder desires to change the place, period, or nature of the intended use, or
make other substantial changes in the method of diversion or proposed use or uses
of the water, he shall file an application for amendment upon forms furnished by
the department of water resources together with the statutory fee for filing and
recording the same, and upon receipt thereof it shall be the duty of the department
of water resources to examine same and if approval thereof would not result in the
diversion and use of more water than originally permitted and if the rights of
others will not be adversely affected thereby, the director of the department of
water resources shall approve said application and return an approved copy to the
permit holder. The director of the department of water resources shall give such
notice to other affected water users as he deems appropriate and may grant the
amendment, in whole or in part or upon conditions, or may deny the same. Notice
of partial approval or conditions or denial of an amendment shall be forwarded to
the applicant by certified mail and shall be subject to judicial review as hereafter
provided. The priority of the right established pursuant to a permit which has
been amended under these provisions shall date from the date of the original

RECOMMENDED DECISION AND ORDER - PAGE 1



) )

application for permit, provided the permit holder has complied with other
provisions of this act.

* &

Protests to the application for amendment may be filed with and heard by the
director in the same manner as provided by section 42-203 [42-203A], Idaho
Code, for protests to an application for a permit.

Idaho Code § 42-203A(5) provides, in part, that:

[s]uch hearing shall be conducted in accordance with the provisions of section 42-
1701A(1) and (2), Idaho Code. The director of the department of water resources
shall find and determine from the evidence presented to what use or uses the water
sought to be appropriated can be and are intended to be applied. In all
applications whether protested or not protested, where the proposed use is such (a)
that it will reduce the quantity of water under existing water rights, or (b) that the
water supply itself is insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (e) that it will conflict with the local public interest
as defined in section 42-202B, Idaho Code, or (f) that it is contrary to
conservation of water resources within the state of Idaho, or (g) that it will
adversely affect the local economy of the watershed or local area within which the
source of water for the proposed use originates, in the case where the place of use
is outside of the watershed or local area where the source of water originates; the
director of the department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve and grant a permit
for a smaller quantity of water than applied for, or may grant a permit upon
conditions.

The applicant bears the burden of proof for the factors the Department must consider.

Cantlin v, Carter, 88 Idaho 179, 187 (1964); Shokal v. Dunn, 109 Idaho 330, 339 (1985).

However, “a protestant who claims a harm peculiar to himself should have the burden of going
forward to establish that harm.” Shokal v. Dunn, 109 Idaho at 339 (quoting from decision
below). Both the applicant and protestant have the burden of coming forward with information
concerning factors affecting the local public interest. IDAPA 37.08.040.03. The Idaho

Department of Water Resources has adopted rules applicable to the factors for processing of the
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application and setting forth the criteria for evaluating the factors. IDAPA 37.03.08.05.040 and

.045.
FINDINGS OF FACT
L COURSE OF PROCEEDINGS
1. On June 8, 2001, the City of Eagle submitted an application to amend existing water right

permit 63-12448 to add two (2) points of diversion (Exhibit 1). The proposed points of
diversion would be located in Eagle, 1daho in the SW% SW¥ Sec. 4 TAN R1E (Eagle well #3
aka Brookwood well) and NEY4 SE% Sec. 4 T4N R1E (Eagle well #4). The proposed wells
would be used to supply water to municipal users within the City’s municipal service area,
which is illustrated on Exhibit 3.

The City’s applicatio_n was prqtested by Ms. Eleanor Chase, Mr. Deshazo for the Eagle Water
Company and a group of property owners represented by one of the group, Mr. Jim Burton.
While this matter was pending, Ms. Chase died and the Chase Estate intervened on her
behalf.

The City, the Chase Estatc and the Eagle Water Company engaged in discovery prior to the
hearing,

A two-day hearing was held at the Department’s state office in Boise, Idaho on November
13-14, 2003. The City was represented by Mr. Bruce M. Smith and Ms. Tammy A. Zokan,
the Chase Estate was represented by Mr. Matt Howard, the Eagle Water Company (the
“Company”) was represented by Ms. Molly O’Leary, and the group filing a joint protest was
represented by Mr. Jim Burton on November 13, 2003 and Mr. Shelby Conrad on November

14, 2003.
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5. At the beginning of the hearing, all of the parties stipulated to the admission of the City’s
exhibits and the Company’s exhibits. The City stipulated to the admission of all of the Chase
Estate’s exhibits with the exception of Exhibits 113-119 and 124.

6. The City objected to the admission of Exhibits 113-119 and 124 on the basis that the exhibits
were not relevant to the Department’s standards for the City’s application and admission
would waste administrative resources and confuse the issues legitimately before the
Department. The Hearing Officer overruled the City’s objections and admitted Exhibits 113-
119 and 124. Consequently, all of the Chase Estate Exhibits were admitted.

7. The Burton Group did not offer any exhibits.

8. At the hearing, the Hearing Officer informed the parties that he would admit and take into
consideration the following additional information:

a. The written testimony of City of Eagle Mayor, Nancy Merrill who was
unavailable for hearing due to medical reasons;

b. Exhibit 23 — Chase Dairy Well Pump Evaluation, 11/13/03 by Terry M. Scanlan,
P.E., submitted during the City’s rebuttal case;

¢. Exhibit 24 — Chase Small Irrigation Well Suction Lift Evaluation, 11/13/03 by
Terry M. Scanlan, P.E., submitted during the City’s rebuttal case.

d. A list of water rights located within the NE % of the SE ¥ of Section 5, T4N, R1E
in Eagle, Idaho.

9. A complete list of exhibits is attached to this decision.

10. At the hearing the following witnesses testified in support of the City’s application:

a. Ms. Lynne Sedlacek, Eagle City Councilmember
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b. Mr. Vernon Brewer, representative of Eagle City Engineer, Holladay Engineering
Co.
¢. Mr. Terry M. Scanlan, P.E., P.G., Scanlan Engineering
11. At the hearing the following witnesses were called by the Chase Estate:
a. Mr. Mike Chase, Chase Estate
b. Mr. Dave Shaw, ERO Resources, Inc.
c. Mr. Bill Chase, Chase Estate
d. Mr. Vernon Brewer, representative of Eagle City Engineer, Holladay Engineering
Co.
12. The Company did not present any testimony or witnesses at hearing.
13. The Burton Group did not present any testimony or witnesses at the hearing. -
II. THE APPLICATION
14. The City of Eagle is a municipal corporation formed and doing business under the laws of
the State of Idaho. The City is entitled to supply water to the water users within the City’s
municipal service area. The City is obligated to supply water to the citizens who depend on
the City’s municipal water system. The City’s current municipal water system consists of
only one (1) City-owned well, Eagle well #1 (aka Lexington Hills #1). The City’s other City-
owned well, Eagle well #2 (aka Lexington Hills #2), does not produce water suitable for the
City’s needs. Because the City owns only one operating well, it must depend on contracts
with United Water Idaho, Inc. to meet minimum regulatory requirements for community
water systems and emergency demand.
15. Eagle City Councilwoman Lynne Sedlacek and City Engineer representative Vernon Brewer

presented testimony describing the City’s proposed wells and the City’s need for the wells.
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Eagle Mayor Nancy Merrill also submitted written testimony explaining the City’s proposed
project. The City’s representatives presented the following testimony and evidence.

Proposed Project

16. The City has a 1998 water right permit (63-12448) to divert 3.25 cfs for municipal purposes
within the City’s municipal water service area. The City currently needs 3.25 cfs to meet
peak demands. The City has filed an application to amend its permit, no. 63-12448, to add
two (2) points of diversion. The City’s application does not seek to increase the City’s right
to divert or consume water. The City would use the water produced at the proposed points of
diversion within the City’s municipal water service area.

17. The proposed wells would be used in conjunction with Eagle well #1 to supply water to
users within the City’s municipal service area. The City anticipates pumping an average of
200-250 gpm from proposed Eagle well #3. Eagle well #3 will provide a back up to the
City’s one existing well. Having various points of diversions will allow the City to balance
pumping between more than just one well, which will reduce operation and maintenance
expenses. A second well will also provide the important benefit of a back-up supply in the
event of a well or pump failure, and will increase the available fire protection within the
City’s municipal service area.

18. The City has adequate funding to construct Eagle well #3. The City has significantly
invested in the Eagle well #3 well site, which is located outside of the floodplain of Dry
Creck. The City Engineer has prepared a well design for Eagle well #3 in accordance with
applicable well design standards.  In addition, the Idaho Department of Environmental

Quality has reviewed and approved the well design for Eagle well #3. The City intends to
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20.

21.

22,

23.

2 9

construct Eagle well #4 if Eagle well #4 is needed for the City to supply water within its
municipal service area.

The City has committed to continue to charge water users based upon metered consumption.
The City has committed to continue to require new development to use surface water for
irrigation when available.

Basis for the City’s Proposal

The current governing administration of the City desires to develop an independent City-
owned municipal water system to serve water users within the City’s municipal service area.
The City leaders have determined that it is in the City’s best interest to provide such water
service using a City-owned system that does not rely on contracts with third-parties.

The City’s Engineer recommends the City develop a City-owned municipal water system
that is not dependent upon contracts with third-parties. The City Engineer has prepared a
Master Plan describing the Engineer’s evaluation of the City’s water supply system and the
Engineer’s recommendations (Exhibit 106). The City has adopted the City Engineer’s
recommendations.

Neither United Water Idaho, Inc. nor Eagle Water Company is certificated by the Idaho

Public Utilities Commission to supply water to the City’s municipal water service area.

24. No evidence was presented showing that United Water Idaho, Inc. or the Company desire to

25.

provide water to City citizens within the City’s municipal water service area.
No evidence was presented showing United Water Idaho, Inc. and the Company are capable

of supplying water within the City’s municipal water service area.
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26. According to the evidence in the record, the current Mayor and City Council have

27,

28.

29.

determined that it is in the City’s best interest for the City to be the water supplier to users
within the City’s municipal water service area.

History of the City’s Municipal Water System

The City began developing a City-owned municipal water system in 1991 when a group of
developers requested that the City take over a water system planned for the Lexington Hills
development in Eagle, Idaho. In 1991, the developers submitted an application to
appropriate water using four (4) points of diversion, including the two (2) points of diversion
the City now proposes to add to water right permit no. 63-12448. The 1991 application was
protested and a contested case hearing was held. Afier the hearing, the Department issued
water right permit no. 63-11413 with all four (4) points of diversion. Water right no. 63-
11413 was later transferred to the City.

The developers constructed wells at two (2) of the points of diversion authorized under water
right permit no. 63-11413. The two wells are referenced as City of Eagle well #1 (aka
Lexington Hills #1) and City of Eagle well #2 (aka Lexington Hills #2). The two wells were
developed to serve the Lexington Hills and surrounding developments. Upon completion of
the Lexington Hills water system, inspection, and acceptance by the City, the water system
consisting of two (2) wells and a distribution system was turned over to the City and became
the first stage of the City’s municipal water system.

During the development of the Lexington Hills area a pump test was conducted which
determined that Eagle wells #1 and #2 did not meet occupancy standards for the Lexington
Hills School. At that time, since the City was just beginning to develop its municipal water

system, it had not developed an alternative water source. Time was of the essence because
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32.

33.

34.
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the two wells could not meet minimum standards. As a result, the City had to find an interim
solution.

As its interim solution, the City entered into a series of agreements with United Water Idaho,
Inc. and the developers of the Lexington Hills area developments to obtain a fireflow and
emergency back up source. The agreements allowed occupancy of the Lexington Hills
School and provided an emergency back up source. The agreements satisfied the City’s
immediate need and have allowed the City to meet demands and comply with regulatory
requirements to date.

Since the Idaho Public Utilities Commission regulates United Water Idaho, Inc., the Idaho
Public Utilities Commission had to approve United Water Idaho, Inc. supplying fire flow and
emergency water within the City’s municipal water service area. The Public Utilities
Commission does not have jurisdiction over the City.

Based upon these events, the City anticipated a two-well system for the Lexington Hills area
developments. However, while Eagle well # 1 has and continues to produce a good quantity
and quality of water, Eagle well # 2 is a failed well that produces sand and has water with a
high sulfur content. It is not usable for the City’s needs.

Because Eagle well #2 failed, the City-owned municipal water system now consists of only
one usable well. With only one well, the City cannot meet minimum regulatory requirements
without the benefit of the City’s agreements with United Water Idaho, Inc.

At times the City’s system has used primarily Eagle well #1 to service the City’s entire
municipal water service area. At other times the City’s system has used United Water Idaho,
Inc.’s Floating Feather well to supply City water (water right 63-12448) to part of the City’s

service area and Eagle well #1 to supply the other part of the City’s service area, The City
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38.
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does not have any ownership interest in United Water Idaho, Inc.’s Floating Feather well. The
proposed well(s) will operate in balance with Eagle well #1 and eliminate the need to use
United Water Idaho, Inc.’s Floating Feather well.
The City approved the Brookwood subdivision development on the condition that an
additional well of sufficient capacity be developed and incorporated into the City’s municipal
water system. The City and the developer entered into an agreement whereby the developer
would provide a well site for Eagle well #3, and the City and the developer would equally
share the actual cost of the construction of the well. Under this agreement, Eagle well #3
would be transferred to the City and become part of the City’s municipal water system,
The two (2) proposed points of diversion that are the subject of this proceeding were
originally included in the City’s 1998 application for water right 63-12448. However, the
Department dropped the two (2) points of diversion from the City’s 1998 permit (63-12448)
in response to an objection by the Brookwood developer and his demand that the points of
diversion be eliminated. The developer subsequently withdrew its objection.
When the City learned the two (2) points of diversion had been removed from the City’s
1998 permit {63-12448), the City filed the present application to amend water right 63-12448
to add back the two points of diversion. Thus, the purpose of the City’s application is to
replace failed Eagle well #2 and equip the City with the desired City-owned two-well system.
EVIDENCE PRESENTED BY THE CITY’S EXPERT
The City presented the expert testimony of Mr. Terry Scanlan, P.E., P.G. Mr. Scanlan
described his extensive experience as a hydrogeologist and with proceedings before the
Department. Mr. Scanlan’s experience includes investigation and analyses of the groundwater

resource in the area of Eagle, Idaho, including a study of the hydrologic conditions of the
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40.

41.

aquifer in the vicinity of the proposed wells. Mr. Scanlan also testified that he reviewed
available information about the aquifer, including the Department’s Open File Report on
aquifer conditions in the Dry Creek area.

As part of Mr. Scanlan’s investigations related to the City’s application, Mr. Scanlan
conducted site investigations of the Protestants’ wells as identified by the Protestants. Mr.
Scanlan visited the Chase Estate’s property for the purpose of gathering information about
the Chase Estate’s diversions. Mr. Scanlan also contacted Mr. Burton of the Burton Group
and offered to measure wells belonging to the Burton Group. Some members of the Burton
Group took advantage of Mr. Scanlan’s offer whereupon Mr, Scanlan investigated and
measured these wells. In his evaluation of the Protestants® wells, Mr. Scanlan utilized his
technical experience with the groundwater resource in the area of the proposed diversions and
the reports and studies described herein.

Mr. Scanlan also reviewed the Department’s information related to the Protestants’ water
rights and information provided by the Protestants in order to evaluate the potential for injury
and the availability of mitigation measures in the unlikely event that injury occurs.

Mr. Scanlan testified that (1) the City definitely needs the proposed points of diversion; (2)
there is adequate groundwater to satisfy existing water rights plus new uses; (3) the
anticipated pumping from the new wells is not going te significantly affect groundwater
levels; (4) the Protestants’ water rights are not likely to be injured; (5) the Chase Estate
dairy/domestic and small irrigation wells and pumps are not currently capable of producing
the amount of water claimed at these diversions; (6) in the unlikely event that the City’s
proposed points of diversion were to have a significant impact on groundwater levels in the

vicinity of the dairy/domestic and small irrigation wells, there are alternative ways to
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continue current water use. He noted that the Chase Estate dairy/domestic and small
irrigation wells are poorly constructed, utilize antiquated pumping systems, and are not
reasonable means of diversion. As noted, these wells cannot produce the amount of water
claimed by the Chase Estate. However, new pumps could be installed that would pump the
amount of water the existing pumps are capable of pumping today and could withstand
drawdowns in the range of tens of feet.

Mr. Scanlan also identified serious errors in the analysis and formulas used by the Chase
Estate’s consultant and demonstrated that the Chase Estate consultant’s analysis significantly

overestimated the anticipated average production from the proposed Eagle well #3.

The Eagle, Idaho Groundwater Resource

There is a significant aﬁlount of information available about the groundwater resource in the
area of Eagle, Idaho. A number of reports are available including: an Idaho Department of
Water Resources’ Open File Report on Ground-Water Conditions in the Dry Creek Area,
Eagle, Idaho; the Results of the 30-Day Pumping Test and Aquifer Analysis regarding
Lexington Hills well no. 1 (aka Eagle well #1) by CH2M HILL; the results of the dquifer
Test at Floating Feather Well by Mr. Terry Scanlan, P.E., P.G.; and a Summary of
Groundwater Conditions in The Vicinity of Proposed Brookwood Subdivision Well Site, by
Mr. Bill Strowd, P.G., a former employee of the City Engineer. Additional information about
the groundwater resource in the Eagle, Idaho area is also available as the result of Mr,
Scanlan’s analysis of the groundwater production history and his field investigations and
analyses of wells in the area.

Well logs and recorded well performance indicate that aquifer conditions tend to improve in

areas farther west of the foothills in the area of Eagle, Idaho.
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Most of the wells in the area are single-home domestic wells 50 to 150 feet deep that draw
from the shallow aquifer. However, there are some deep aquifer municipal wells in the area.
Municipal use has increased as the area has developed.

The reports in the record, the testimony of the City’s expert, and the Chase Estate’s
consultant all indicate that there is sufficient groundwater to supply existing demands and
additional demands in the area of the proposed diversions.

Pumping from the proposed points of diversion may increase the depth to water in some
wells immediately adjacent to the proposed wells. However, drawdowns are not likely to be
significant,

The City’s Report on the Proposed Project

City Engineer representative Vern Brewer and the City’s expert, Terry Scanlan, testified
about the City Engineer’s report on the proposed Eagle well #3, which was developed using
well logs and other available information about the groundwater resource in the Eagle area.
The report, entitled Summary of Groundwater Conditions in the Vicinity of Proposed
Brookwood Subdivision Well Site (Exhibit 102) is a compilation and analysis of: (1) the 30-
day pumping test and report on Lexington Hills no. 1 (aka Eagle well #1); (2) the Idaho
Department of Water Resources Open File Report on groundwater conditions in the Dry
Creek area, Eagle, Idaho; (3) Mr. Terry Scanlan’s pump test and monitoring of United Water
Idaho, Inc.’s Floating Feather Well; and (4) information provided by Protestants.

The City Engineer’s Report used an impacts analysis based upon an assumed 1000 gpm
pumping rate on a continuous basis for six (6) months, the same assumptions used in the
Department’s Open File Report. Mr. Shaw, who testified on behalf of the Chase Estate,

agreed that the City Engineer’s report and analysis were reasonable.
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50. The City Engineer’s aquifer analysis, based on the actual the pumping test of Eagle well #1,
assumed a 1000 gpm production rate with 6-months’ continuous pumping. Even under these
conditions, the analysis indicated an estimated drawdown of only 8 feet for wells located
within 1000 feet from the Eagle well #3. The actual drawdown in the vicinity of the
proposed wells directly caused by the wells at the proposed diversions will be much less
because the anticipated average production from the proposed points of diversion is onty 200-
250 gpm. Consequently, drawdowns would likely be minimal.

51. Because the proposed points of diversion are not going to pump 1000 gpm on a continuous
basis, the estimate represents a worst-case scenario that is not likely to occur. Current and
historical pumping rates for the City show that the City is projected to pump 200-250 gpm
from the proposed points of diversion on average and 400-500 gpm on an interim basis if N
Eagle Well #1 is shut down for maintenance.

The City Expert’s Analysis of the Protestants’ Water Rights and Wells

52. Chase Estate dairy/domestic well: water right nos. 63-5226 (dairy) and 63-15820
(domestic). There is no well log for the dairy/domestic well. The dairy/domestic well is not
suitable for monitoring because so little is known about the well construction. Additionally,
the small size and the poor condition of the well makes it almost impossible to measure water
levels at the same time the well is pumped for domestic and dairy use. Thus, no pump test
was conducted on this well. The Chase Estate claims that two (2) 3% hp electric shallow-well
jet pumps are used in this well and the Chase Estate claims 13 cfs of water at this well.
However, Mr. Scanlan testified that, based on the design configuration of this well, it is not
currently capable of producing the .13 cfs claimed by the Chase Estate. Furthermore, the

Chase Estate’s dairy/domestic diversion is currently on the verge of failure using the current
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pumping configuration. The Chase Estate does not currently have a back up source of water
for the dairy. Mr. Scanlan testified that the existing well and pump configuration are not
reliable under current water level conditions, and that the 100-year old well’s 3-inch diameter
bore hole and unknown construction design is not reliable as the sole water source for a dairy.

53. Approval of the City’s application will not injure water right nos. 63-5226 (dairy)} or 63-
15820 (domestic). Mr. Scanlan testified a deep well jet pump or a submersible pump sized to
fit a 3-inch well could be installed at the dairy/domestic well location to pump the amount of
water that the diversion is currently producing even if water levels were to drop.

54. Chase Estate small irrigation well: water right no. 63-5229.This well has not been
pumped since at least 1983 and there is no power to it. Consequently, what amount of water,
if any, that could be pumped is unknown. The small irrigation well is not suitable for
monitoring because so little is known about the design and construction of the well.
However, Mr. Scanlan testified that the existing well and pump configuration could definitely
not pump the .42 cfs claimed by the Chase Estate. Mr. Scanlan identified some alternative
pumps that could pump some water from the well as it is currently constructed. However,
given the age and antiquated pumping system in place, the well does not represent a
reasonable means of diversion,

55. There is likewise no well log for the small irrigation well. The Chase Estate presented
testimony that it has used a 2 hp electrical motor and centrifugal pump to pump .42 cfs in the
past (prior to 1983). However, the small irrigation well and pump are clearly not currently
capable of producing the .42 cfs claimed by the Chase Estate. A different pump on the small
irrigation well could pump a portion of the claimed water right. A 4-inch diameter

submersible pump installed in the small irrigation well could produce approximately .22 cfs.
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56. The proposed diversions by the City will not injure water right no. 63-5229. The Chase
Estate has no means of diverting the claimed .42 cfs from the small irrigation well today,
however, .22 cfs could be pumped from the small irrigation well if a 4-inch diameter
submersible pump were installed.

57. Chase Estate big irrigation well: water right no. 63-08663. The Chase Estate presented
testimony that the big irrigation well produces 2.0 cfs of supplemental water. Mr. Terry
Scanlan also investigated this well as part of his study of United Water Idaho, Inc.’s Floating
Feather well. There is a well log for the big irrigation well. The big irrigation well is 338 feet
deep with a 16 inch steel casing and was constructed in 1980. A 25 hp electric motor and
turbine pump is installed at the big irrigation well. Mr. Scanlan testified that the big irrigation
well and pump is currently capable of pumping the claimed 2.0 ofs licensed amount.

58. Based on the distance of the big ii'rigation well from the proposed diversions and the
configuration of the big irrigation well, the proposed diversions are not likely to injure the
water right no. 63-08663. However, in the unlikely event the proposed points of diversion
directly injure water right no. 63-08663, mitigation is easily accomplished by, for instance,
compensation for increased pumping cost, or perhaps lowering the pump bowls, if
appropriate.

59. Chase Estate hill house well: water right nos. 63-5225 (domestic and stock) and 63-
18731 (domestic). The Chase Estate did not present evidence at hearing regarding the water
rights at this locatioﬁ or this well. However, Mr. Terry Scanlan measured this well as part of

his study of United Water Idaho, Inc.’s Floating Feather well.
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60. There is a well log for the hill house well. The hill house well is 112 deep with a 6 inch

61.

62.

63.

64.

casing and was constructed in 1981. A % hp electric pump is installed at the hill house well.
The pump was replaced in 2002.

Based upon the distance of the hill house well from the proposed wells, the depth of the hill
house well and the results of monitoring United Water Idaho, Inc.’s Floating Feather well’s
impact on similarly situated domestic wells, and the depth and pump configuration of the Hill
House Well, the proposed points of diversion are not likely to injure water right nos. 63-
18731 (domestic) or 63-5225 (domestic and stock).

Chase Estate old house well: water right no. 63-5224. There is no well log for the old
house well. The old house well is of unknown depth and size. There is no pump at the old
house well. Very little information is known about the old house well. The Chase Estate did
not present evidence at hearing regarding this water right or well.

Based upon the distance of the old house well from the proposed wells, the depth of the old
house well and the results of monitoring United Water Idaho, Inc.’s Floating Feather well’s
impact on similarly situated domestic wells, even if a pump were installed at the old house
well and the water right used, the proposed points of diversion are not likely to injure water
right no. 63-5224.

Eagle Water Company wells: The Company presented no evidence about its wells or
water rights. However, according to Mr. Scanlan’s analysis, based upon the distance of the
Company wells from the proposed wells and the well construction and pump configuration in
the Company wells, the proposed points of diversion are not likely to injure the Company

water rights.
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Burton Group wells:  The Burton Group presented no evidence about its wells or water
rights. However, according to Mr. Scanlan’s analysis, based upon the distance of the Burton
Group wells from the proposed wells, the depth of the Burton Group wells and the results of
monitoring United Water Idaho, Inc.’s Floating Feather well’s impact on similarly situated
domestic wells, the proposed points of diversion are not likely to injure the Burton Group
water rights.
THE PROTESTANTS’ PRESENTATION

Protestants to the City’s application include: the Chase Estate, Eagle Water Company and a
group of individuals identified as the Burton Group.

A. The Burton Group

The Burton Group, which includes Mr. Weldon Fisher, did not present any witnesses or
exhibits at the hearing.

The Burton Group did not present any evidence regarding the Burton Group’s water rights,
any alleged injury to the Group’s water rights, or evidence about the Burton Group’s wells.

B. The Eagle Water Company

The Company did not present any witnesses at the hearing.

The Company did not present any evidence regarding its water rights, any alleged injury to
its water rights or any evidence about its wells.

The Company simply argued that the City should not be permitted to appropriate water and
instead should be required to contract with an existing company for needed water. The
Company claimed that the City’s ability to appropriate water is related to the local public

interest standard. However, the Company did not present any legal or factual basis for this
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argument. Furthermore, the Company did not present evidence or testimony showing that the
Company is willing or even capable of providing water to the City’s municipal service area.

C. The Chase Estate

The Chase Estate is the only Protestant that submitted any testimony for the record.

The Chase Estate Protestants also alleged that the City should not be permitted to
appropriate water and instead should be required to contract with a water company for needed
water. However, the Chase Estate presented no legal or factual basis for this argument. The
Chase Estate presented no evidence that any other water provider is even capable or desirous
of supplying the City’s municipal service area.

The Chase Estate Protestants presented evidence regarding three (3) wells it claimed might

be injured by the proposed Eagle Well #3: the dairy/domestic well (63-5226 and 63-15820),

75.

76.

77.

the small irrigation well (63-5229) and the big irrigation well (63-08663). The Chase Estate
did not present any testimony regarding the Chase Estate’s other two (2) wells: the old house
well (63-5224) and the hill house well (63-18731 and 63-5225).

The Chase Estate submitted the testimony of consultant Mr. Dave Shaw who testified that he
knew absolutely what was going to happen if proposed Eagle Well #3 was constructed. Mr.
Shaw testified that a precisely calculated drawdown would occur in the vicinity of the well.

Mr. Shaw did not testify that there was not enough water to satisfy water rights in the area of
the proposed wells.

Mr. Shaw’s analysis was based upon the assumption that the proposed Eagle well #3 will
pump 1,000 gpm on a sustained basis, 24-hours per day, continuously for 6 months. The
Chase Estate produced no analysis or other evidence or testimony regarding the effects of

pumping Eagle well #3 at the anticipated average rate of 200-250 gpm:.
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78. Mr, Shaw claimed that if the proposed Eagle well #3 impacts the Chase Estate wells, the
only remedy is to construct a new well to replace the dairy/domestic well and the small
irrigation well. However, Mr. Shaw did not rebut Mr. Scanlan’s testimony about the fact the
dairy/domestic and small irrigation wells are poorly constructed with antiquated pumps and
that there are newer pumps that could pump the currently available water in a more reliable
manner.

79. Mr. Shaw presented testimony regarding his calculations of drawdown using his
interpretation of certain formulas. However, he did not correct his drawdown calculations
once the errors in his use of the formulas were identified.

80. Although the Chase Estate has filed a claim to .31 cfs for water right nos. 63-5226 (dairy)
and 63-15820 (domestic) ﬁom the_dairy/domestic well? during .the hearing the Chase Estate
acknowledged. that the claim should be reduced to .13 cfs.

81. The dairy/domestic well is used to produce water for domestic and dairy purposes. The
Chase Estate claimed that the dairy/domestic well is 240 feet deep with a 3-inch diameter
casing. The Chase Estate acknowledged the well is more than 100 years old and stated that
two (2) % hp electric shallow-well jet pumps are in the well.

82. The Chase Estate has filed a claim to .42 cfs for water right no. 63-5229 from the diversion
point identified as the “small irrigation™ well. The Chase Estate claimed that the small
irrigation well is 280 feet with a 4-inch diameter casing. The Chase Estate acknowledged
that the small irrigation well is approximately 77 years old. Mr. Mike Chase testified thata 2
hp centrifugal pump is installed at the small irrigation well but it has not been used since at
least 1983. There is no power hooked up to the well but Mr. Chase testified the Chase Estate

has a generator it could use for power.
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The Chase Estate claimed that water right no. 63-5229 is a supplemental water right,
however, the Chase Estate’s claim to water right no. 63-5227 (Exhibit 20) indicates that
water right no. 63-5227 is supplemental to 63-5229. This makes water right 63-5229 the

primary right.

84. The small irrigation well has not been pumped for approximately twenty (20) years. Mr.

85.

86.

87.

88.

89.

90.

Mike Chase testified that the Estate has not operated, attempted to operate, or tested the small
irrigation well since 1983.

The Chase Estate has a license for 2.0 cfs for water right no. 63-08663 from the diversion
point identified as the “big irrigation™ well. Mr, Mike Chase testified that water right no. 63-
08663 is used to supply supplemental water for irrigation.

MR. SCANLAN’S REBUTTAL TESTIMONY

Mzr. Scanlan had the most knowledge of and experience with the aquifer in the area of the
proposed wells. Mr. Scanlan’s analysis relied on the Department’s Open File Report in
addition to other reports and available information, and his investigation of the Protestants’
water rights.

Mr. Scanlan testified that Mr. Shaw was incorrect in his testimony that he knew precisely
what would happen because so little is known about the Chase Estate’s wells.

Mr. Scanlan testified that pumping at the average pumping rate is not likely to injure the
Chase Estate water rights.

Mr. Scanlan testified that the Chase Estate consultant’s testimony was not accurate and that
it was based on the incorrect use of certain formulas.

Mr. Scanlan described the Chase Estate’s dairy/domestic and small irrigation wells as

antiquated, unreasonable means of diversion. Mr. Scanlan testified that it is not prudent to
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rely on the dairy/domestic well for a dairy operation and that if the Chase Estate desired a
reliable water supply, it should be making improvements and upgrading its diversions
regardless of the City’s project.

91. Mr. Scanlan testified that Mr. Shaw’s testimony regarding drilling new wells as a remedy is
an extreme idea and certainly not the only remedy, and that what is needed, if mitigation is
necessary, is new pumps. He produced charts from supply houses showing the availability of
such pumps. He testified these pumps could pump water to satisfy the Chase Estate’s actual
use.

V1. SUMMARY OF FINDINGS

92. The record shows that there is adequate groundwater to satisfy existing water rights and new
water rights.

93. The City’s application does not propose to divert or use more water than already permitted.
Approval of the City’s application will not result in the enlargement of the City’s existing
water rights.

94. Approval of the City’s application will not be contrary to the conservation of water within
the State of Idaho.

95. The application to amend the existing water right permit is found to have been made in good
faith and not for delay or speculative purposes.

96. Approval of the City’s application will not injure existing water rights.

97. Approval of the City’s application is not adverse to the local public interest.

CONCLUSIONS OF LAW

98. The City is authorized to construct a City-owned municipal water system. In Idaho “[c]ities

are empowered to establish, create, develop, maintain and operate domestic water systems;
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provide for domestic water from wells, streams, water sheds or any other source; provide for
storage, treatment and transmission of the same to the inhabitants of the city....” Idaho Code
§ 50-323. The Department cannot disregard this clear statutory grant of authority. |

99. The City is authorized to appropriate water for municipal purposes. Water used for
municipal purposes “refers to water for residential, commercial, industrial, irrigation of parks
and open space, and related purposes, excluding use of water from geothermal sources for
heating, which a municipal provider is entitled or obligated to supply to all those users within
a service area...” Idaho Code § 42-202B(6).

100. The City filed the subject application because it needs additional points of diversion to
independently satisfy state regulations and provide water for its citizens. The Idaho
Department of Environmental Quality requires that cor_nmunity water systemﬂs | supplying
groundwater to more than twenty-five (25) homes have a minimum of two (2) sources.
IDAPA 58.01.08.550.03.p. A public water system must also meet certain capacity standards,
including “the physical infrastructure to consistently meet drinking water quality standards
and treatment requirements and is able to meet the requirements of routine and emergency
operations.” IDAPA 58.01.08.003.10. The record also shows that the City filed its
application to meet these and other water system standards the City has determined would be
in the best interest of its citizens.

101. The City’s administration has determined that the City and its citizens would best be served
by a City-owned water system. The Department gives due deference to the representatives
who offered testimony on behalf of their constituents.

102. The Idaho Public Utilities Commission, not the Department, is the entity authorized by the

Legislature to grant or deny public water utilities permission to serve certain areas within the
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State of Idaho. The Idaho Public Utilities Commission has jurisdiction to supervise and
regulate every public utility in the State of Idaho, including purveyors of water service.
Idaho Code §§ 61-501; 61-125. Other than approving the City’s third-party agreement for
emergency and fireflow back up, the Public Utilities Commission has not given any utility
permission to provide water to the City’s municipal water service area.

103. The City’s application is in the local public interest as defined by Idaho law. “Local public
interest is defined as the interests that the people in the area directly affected by a proposed

water use have in the effects of such use on the public water resource.” Idaho Code § 42-

202B(3) (emphasis added).

104. Drilling a limited number of municipal wells is better for the groundwater resource than
drilling an individual domestic well for each user, due to the potential for domestic wells to
act as conduits for groundwater contamination. Additionally, ensuring that the City has an
adequate system to meet water demand and is protected in the case of emergency is also in
the local public interest.

105. The issue of whether the City can appropriate water under Idaho law or instead is required
to contract with a water company for water needs does not fall within the statutory definition
of “local public interest.”

106. Approval of the City’s application is not likely to significantly affect reasonable pumping
levels. “[W]hile the doctrine of “first in time is first in right’ is recognized, a reasonable
exercise of this right shall not block full economic development of underground resources.
Prior appropriators of underground water shall be protected in the maintenance of reasonable
groundwater pumping levels as may be established by the director of the department of water

resources as herein provided.” Idaho Code § 42-226.
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107. The City has committed to mitigate in the unlikely event there is injury to valid senior
water rights that is directly attributable to the City’s diversions and has identified available
mitigation measures.

108. All of the Protestants in this matter have had sufficient opportunity to be heard.

RECOMMENDED ORDER

Based upon the substantive analysis and data submitted as set forth in this Recommended

Decision and Order, the City’s Application is GRANTED.

Hearing Officer, Idaho Department of Water Resources
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IN THE MATTER OF AMENDMENT OF

APPLICATION FOR PERMIT NO. 63-12448 ) CHASE ESTATE’S POST-HEARING BRIEF
IN THE NAME OF THE CITY OF EAGLE g

)

INTRODUCTION AND ISSUES

This case concerns a small family dairy in Eagle. The Chase dairy, which includes a
relatively small 100-plus acre farming operation, is the sole source of income for Bill Chase and
his family, a primary source of income for Mike Chase and his family, and supplemental sources
of income for other members of the Chase family. The land has been in the Chase family for
over 80 years. During this time, the Chases built the dairy, farmed the land, developed their
water rights, and contributed to the Eagle area and its economy.

The Chase dairy and farming operations depend upon ground water. In particular, the
dairy needs a reliable supply of sanitary ground water to keep its facilities clean and its dairy
cows productive and disease free. If the dairy cows are without water for over six hours,
productivity will decrease, the cows may become stressed and sick, and if it is a hot day, they

can die. As a safcguard against interruptions in the water supply needed for the dairy, the Chases
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have installed redundant pumps and power s{lpplies. If one pump fails, the other pump can
continue pumping water; if power goes out, the Chases can bring their portable generator online.

On June 8, 2001, the City of Eagle filed Application for Amendment of Permit No. 63-
12448, seeking to add two new points of diversion. One of the points of diversion, referred to as
the Brookwood Well, is proposed to be located directly across the street from the Chase dairy
next to a barn depicted at the bottom of the photograph admitted as Exhibit 156.

On August 15, 2001, Bill Strowd, an expert retained by the City of Eagle, prepared a
report entitled “Summary of Groundwater Conditions in the Vicinity of Proposed Brookwood
Subdivision Well Site” (“Strowd report”). According to the Strowd report, wells located within

the inner circle of the “Strowd Bullseye™

will most likely experience drawdowns in excess of 8
or 10 feet. At the time Strowd prepared the report, he was unaware that the Chases® had two
wells—the dairy well and small irrigation we_ll—in very close proximity to the proposed
Brookwood well. When Mike Chase contacted Strowd and informed him of the Chase wells,
Strowd responded that the Chase dairy and small irrigation wells would experience “problems™
from the proposed Brookwood well.

Two days later, on August 17, 2001, Strowd revised his report to include references to the
Chase dairy and small irrigation wells. Strowd did not change his Bullseye diagram, which
continued to estimate drawdowns w1th1n the inner circle in excess of 8 or 10 feet. The only

difference is that the revised Strowd report now put the City on notice that the Chase dairy and

small irrigation wells were both located inside the inner circle of the Bullseye and were likely to

' The Strowd Bullseye is actually entitled “Estimated 6-Month Draw Down Based on 1000 GPM Sustained
Pumping” Exhibit 102, but was labeled during the City’s testimony as the “Strowd Bullseye.” To avoid confusion,
the diagram will continue to be referred to as the “Strowd Bullseye,”

2 The “Estate,” “Chases,” and “Chase” are used interchangeably throughout. They all refer to the Estate of Eleanor
1. Chase.
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experience drawdowns in excess of 8 or 10 feet. The City subsequently terminated its counsel,
brought in new legal counsel (see Substitution of Counsel dated July 11, 2002) and retained a
new expert, Terry Scanlan, P.E. At the hearing, however, when Scanlan was questioned on cross
examination whether the Stfowd report provided “the best estimate available,” he conceded,
“Yes.”

As will be shown, the City and its expert do not seriously dispute the fact that the dairy
well will cease producing water. Similarly, based on the evidence, there is no serious dispute
that the small irrigation well will suffer the same fate, and that the large irrigation well will also
incur drawdowns. The City will attempt to water down the impact of these conclusions by
raising various arguments about projected average use of the Brookwood well being only 200
gpm and speculating about other possible pump configurations.

Putting aside the City’s arguments (which will be addressed later), the first dispositive
issue to decide is framed by Idaho Code § 42-211. Because the central fact in this case—i.e. that
two of the Chase wells will effectively “dry up” and another will potentially be impacted—has
not changed since Strowd issued his report over two years ago, the issue is whether the ground
water rights of the Estate will be “adversely affected” by the Brookwood well. As detailed
below, pursuant to Idaho Code § 42-211 and Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648
(1982), the interference by the Brookwood well (as estimated by the Strowd report) constitutes
en adverse effect to the Estate’s ground water rights.

The second dispositive issue is whether the City has failed to carry its burden of proof to
show that the Brookwood well is in the local public interest. As discussed below, the City has
failed to demonstrate why it cannot use the high-capacity well at iis existing Floating Feather

point of diversion to partner with its Lexington No. 1 high-capacity well. It is contrary to the
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local public interest for the City to develop the Brookwood well and cause harm to neighboring
wells, when the evidence shows that a less injurious option exists.
DISCUSSION

L THE ESTATE’S WATER RIGHTS WILL BE ADVERSELY AFFECTED BY THE
BROOKWOOD WELL.

A. LEGAL STANDARD. Pursuant to Idaho Code § 42-211, the City’s application

cannot be approved “if the rights of others will be . . . adversely affected thereby.” (emphasis

added). The first hurdle is established. Nobody disputes that the Estate has “rights” to divert
ground water from the dairy well, small irrigation well and large irrigation well pursuant to the

following beneficial-use, licensed, and partially decreed water rights:

Well Name Water Right No. Priority Date Purposes See Exhibit No.
Dairy Well 63-5226 01/01/1950 Commercial, 144
- stock water, and : : o
domestic
63-15820 01/01/1920 Domestic 150

Small Irrigation Well | 63-5229 10/27/1925 Irrigation, stock 146
water, and
domestic

Large Irrigation Well | 63-8663 04/06/1977 Irrigation and 147,148
stock waler

The second hurdle is the key issue. That is, for purposes of determining whether the
Estate’s rights will be adversely affected it is necessary to first determine what those ground
water “rights” include, Stated otherwise, what “bundle of sticks” are encompa;v.sed within the
real property right to divert ground water? Once those bundle of property-right sticks are
identified, it is then possible, based on the evidence, to determine whether the proposed

Brookwood well is going to take (i.c., adversely affect) one or more of the Estate’s property-right

sticks.
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The “bundle of sticks” for a ground water right has been clearly articulated by the Idaho
Supreme Court in Parker v. Wallentine, 103 Idaho 5006, 510 fn.4, 512, 650 P.2d 648, 652 fn. 4,
654 (1982):

The issue in this case is the type of protection to which Parker’s [the senior] rights
is entitled.

[Parker’s ground water] right includes the right to [1] have the water available at
the historical pumping level, or [2] to be compensated for expenses incurred if a
subsequent appropriator is allowed to lower the water table and Parker [the
senior] is required to change his method or means of diversion in order to
maintain his right to use the water.

(empbhasis, ellipses, and brackets added).

In addition to articulating the bundle of property-right sticks included within a ground

water right, the Parker case is important to the present case in several other ways. First, it
... establishes a clear line as.to the ground water rights governed solely by the prior appropriation .

~ doctrine and the other category of ground water rights governed by the prior appropriation
doctrine as modified by passage of the 1951 Ground Water Act, codified at Idaho Code § 42-226
et seq. The Ground Water Act provides that “This act shall not affect the rights to the use of
ground water in this state acquired before its enactment” in 1951. Idaho Code § 42-226.
Consequently, the act sets 1951 as the line between ground water rights “affected” by the Ground
Water Act and those not affected by the act. Similarly, in Parker, the Court refused to apply an
amendment to the Ground Water Act retroactively, holding that “statutes in Idaho are not to be
applied retroactively in the absence of a clear legislative expression to that effect.” 103 Idaho at
511, 650 P.2d at 653. Because a legislative exception to domestic ground water rights was not
repealed until 1978, the Parker court held that the dividing line for domestic ground water rights
is 1978. 103 Idaho at 510, 650 P.2d at 652.  All other non-domestic ground water rights are

subject to the 1951 dividing line. See id. at 512, 650 P.2d at 654.
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Recognizing the dividing line is important in this case because it determines which of the

Chase water rights are protected to historical pumping levels (thus entitling the Chases to

compensation if they are forced to change their method or means of diversion) and which ground

water rights are ouly protected to reasonable ground water pumping levels. As the following

table illustrates, the water rights diverted from the Chase dairy and small irrigation wells are

protected to historical pumping levels, and the water right from the large irrigation well is

protected to historical pumping levels for purposes of diverting stock water.

Pre-1951 Chase Ground Water Rights’

the prior appropriation doctrine
because the 1977 priority date
predates the 1978 exception for
domestic rights as held by Parker.
In 1977, stock water use was
included within the definition of
“domestic.” See Idaho Code § 42-
111 (use for “livestock™).

Water Right No. & Well Priority Date | Governed by Protected to
63-5226 01/01/1950 Prior appropriation doctrine Historical pumping levels
Dairy Well
63-15820 01/01/1920 Prior appropriation doctrine Historical pumping levels
Dairy Well :
| 63-5229 : 10/27/1925 Prior appropriation doctrine - - Historical pumping levels
Small Irrigation Well
Post-1951 Chase Ground Water Rights
Water Right No. Priority Date | Governed by Protected to
For irrigation use — governed by For irrigation use —
prior appropriation doctrine as protected to reasonable
modified by the Ground Water Act | ground water pumping
levels
63-8663
Large Irrigation Well 04/06/1977 For stock water use, governed by For stock water use —

protected to historical
pumping levels.

3 The Chases own additional water rights. However, for purposes of this brief, only the Chase water rights from the
dairy well, small irrigation well, and large irrigation well are discussed.
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Equally important to marking the dividing line for ground water rights, the Parker case
also makes clear that the rule of law to be applied to ground water rights that predate 1951 (or in
the case of domestic rights predate 1978) is the prior appropriation doctrine. The City will likely
try to dismiss Parker as limited to domestic ground water rights only. Such an argument is
inconsistent with the clear rule of law set forth by the Parker court:

Prior to the enactment of the Ground Water Act, the doctrine of prior
appropriation, i.e., first in time is first in right, governed the appropriation of
ground water in the State of Idaho.

Parker, 103 1daho at 512, 650 P.2d at 654. Contrary to the City’s argument, that rule of law is in
no way limited to only domestic ground water rights. The fact that the Court had before it only
one domestic ground water right in that case, does not negate the rule of law the Court applied to
determine the protection to which Parker’s grpund water right was entitled. See 103 Idaho at 510
fn4, 650 P.2d at 652 fn. 4. Because the Chase ground water rights illustrated in the table above
are governed solely by the prior appropriation doctrine their rights include protection of the
following property-right bundle of sticks:

Under the prior appropriation doctrine . . . [the senior ground water right] includes
the right to have the water available at the historic pumping level or to be
compensated for expenses incurred if a subsequent appropriator is allowed to
lower the water table and [the senior] is required to change his method or means
of diversion in order to maintain his right to use the water,

103 Idaho at 512, 650 P.2d at 654.
The Parker case also sets forth a careful balancing of interests between senior and junior
ground water users, which applies with equal-force to this case:

If subsequent appropriators desire to engage in such a contest [a race to the
bottom of the aquifer] the financial burden must rest on them and with no injury
to the prior appropriators for loss of their water.

The principles set forth in Bower and Noh balance the competing interests of the
parties involved and the public and serve to effectuate the policy of maximum
development of the water resources of this state. Under these principles, we hold
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that Wallentine has a right to divert any surplus subterranean waters provided and

so long as his diversion does not deprive Parker of his use of the water. Parker
will not be deprived of any right to his use if water can be obtained for Parker by

changing the method or means of diversion. The expense for changing the
method or means of diversion, however, must be paid by the subsequent
appropriator, Wallentine, so that Parker will not suffer any monetary loss.

Parker, 103 Idaho at 513, 514, 650 P.2d at 655, 656 (brackets in original) (emphasis added).
There is one problem with Parker that need not be repeated in this case. In that case, the
parties spent over five years in litigation. Parker filed his complaint in 1977 and the Idaho
Supreme Court issued its opinion in 1982. Parker had to obtain a temporary restraining order,
then a preliminary injunction, and prevail again on appeal. According to the record in Parker,
IDWR experts underestimated the adverse impacts to Parker’s well when they first issued
Wallentine’s water right permit: .
In this very case, the record demonstrates that the Depariment issued the water
permit to Wallentine because its experts did not expect that the Wallentine well
would have a significant impact on the Parker domestic well. This later proved to
be incorrect.

Parker, 103 Idaho at 510 fn. 4, 650 P.2d at 652 fn 4.

In Wallentine’s case there may have been good reason Department experts
underestimated the impacts to Parker’s well. In this case, however, there is no basis upon which
to underestimate the impacts to the Chase dairy and small irrigation wells. As discussed below,
the Strowd reports and the evidence concerning the Chase wells, makes clear that if the
Brookwood well is diverting 1,000 gpm or more, the Chases will not be able to divert water from
the dairy well and the small irrigation well.

Thus, there is no reason for the Chases to have to become the modern-day Parker and

spend five years litigating a case that the Legislature intended for IDWR to head off at the

application stage. That is, if the applicant (i.e. the City) fails to satisfy its burden to prove no
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adverse effects, then the application must be denied. That action puts a stop to an additional five
years of otherwise unnecessary litigation and properly protects the senior water right users. It
also properly preserves the Department’s role in determining hydrological impacts within an
administrative forum rather than having the technical issues decided by courts in a judicial
forum.

Interference from a newly-issued water right permit is not (as the City might suggest)
something that should be litigated in courts at a later date after the “impacts are actually known.”
That is simply passing the buck. If well interference cases go to court immediately following the
issuance of a permit (as in Parker), it is an indication that the system did not work to protect the
senior water users. By establishing the statutory process for evaluating water right applications,
the Legislature intended for IDWR to make the hard decisions, now, based on the available
evidence and placed the burden squarely on the shoulders of the applicant to meet its burden to
show no adverse affects. That process prevents a line of would-be Parkers from forming at the
courthouse to obtain protection for their senior ground water rights.

Based upon the above discussion, pursuant to Idaho Code § 42-211 and Parker, the
narrower issue to be determined is whether the Brookwood well will, in fact, lower the historic
pumping levels in the Chase wells and thus force the Chases to change their method or means of
diversion (i.e. drill new wells). However, because the City, as the applicant, has the burden of

proof in this case the issue must be more properly phrased: Has the City proved by a

preponderance of evidence that the Chases will not need to change their method or means of
diversion in order to divert their ground water rights? As discussed below, the City has fallen far

short of this burden.
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B. THE DAIRY WELL.

1) Drawdown in the Dairy Well will Likely Exceed 8 or 10 Feet. While the
parties disagree on many points, they do agree on this one point: The August 17, 2001, Strowd
report provides the “best estimate” of probable impacts to the Chase wells based on 1,000 gpm
withdrawals. The Estate’s expert also offered corroborating testimony concerning the estimated
drawdowns based on the Cooper-Jacobs analysis to which the City’s expert disagreed. This
disagreement is not important. Because both parties” experts agree that the Strowd report
provides the “best estimate available” it is unnecessary to resolve disagreements over other
corroborating scientific estimates.

(a) The Strowd Report. According to undisputed testimony at the hearing, the dairy
well is located within the inner circle of what the parties commonly referred to as the “Strowd
Bullseye.” The Bullseye is actually a diagram of the cone of depression that would be expected
to occur based upon 1,000 gpm sustained withdrawals. Exhibit 103, p. 20. According to the
testimony of the Estate’s expert, David Shaw, P.E., the dot in the middle of the Strowd Bullseye
is the proposed Brookwood well. Shaw testified that the outer ring of the innermost circle is
located approximately 1,000 feet from the proposed Brookwood well.

According to the Strowd Bullseye, wells located 1,000 feet from the Brookwood well can
expect drawdowns of up to 8 feet. Wells closer than 1,000 feet can expect even greater
drawdowns. In this case, the dairy well was measured at 509 feet from the proposed Brookwood
well. Exhibit 155. Because of such close proximity, Shaw opined that based on the Strowd
analysis, it was more likely than not that the dairy well would experience drawdowns in excess
of 8 or 10 feet. Shaw’s opinion is consistent with the opinion offered by Strowd:

Wells within hundreds of feet of the Brookwood site, however, may experience
drawdowns in excess of eight or ten feet.
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Exhibit 102, p. 6.

At the hearing, the City and its expert did not dispute the opinions of Shaw and Strowd
concerning the drawdown at the dairy well. On cross-examination, the City’s expert agreed the
Strowd Bullseye was “the best estimate available.” Consequently, it is undisputed that
drawdowns in the dairy well will, more likely than not, be in excess of 8 or 10 feet.

b) The City’s 200 GPM Argument. Rather than dispute the Strowd report, the City
tried to water it down. Recognizing that the Strowd Bullseye assumes sustained withdrawals of
1,000 gpm, the City devoted much of its time and its expert’s testimony on the effects caused by
much lower (assumed) withdrawals of only 200 gpm. In short, the City could not beat the
Strowd analysis, so it changed an underlying assumption to make the Strowd analysis appear
more favorable. The City’s tactic is problematic for a number of reasons.

One problem is that the City’s 200-gpm argument is contrary to its application. The
City’s application establishes the relevant gpm for purposes of determining the adverse effects of
the proposed Brookwood well. The City’s permit for 63-12448 authorizes a diversion rate of
3.25 cfs (about 1,460 gpm). Exhibit 128. The City’s application to amend its permit requests the
addition of the Brookwood well but it does not also request that its permitted diversion rate be
amended downward to 200 gpm or even 1,000 gpm. See Exhibit 1. The application frames this
case. The application seeks a maximum rate of 1,460 gpm, and therefore, any determination of
adverse effects must be based upon the only rate before IDWR: 1,460 gpm. Not 200 gpm. If
the City wishes to withdraw its current application and file a new one requesting a 200 gpm
diversion rate that is a separate matter. However, those are not the facts before IDWR.

Moreover, the City’s 200-gpm argument is inconsistent. On one hand, the City wants

IDWR to issue it a permit so it would have the right, if it so chose, to divert the entire 1,460 gpm
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from the Brookwood well. On the other hand its wants IDWR to base its determination of
adverse effects on assumed 200 gpm withdrawals. The City is blowing hot and cold. While the
City blows a lot of air about how based on its “current planning” it does not expect to withdraw
1,460 gpm from the Brookwood well, the well will nonetheless be designed to accommodate
such withdrawals and to maintain “sustained” 1,000 gpm withdrawals. See Exhibit 2. Also,
there is no guarantee the Lexington No. 1 well will always be functional. The Brookwood well
could very likely become the workhorse, particularly, if the City continues to expand its service
area to include new subdivisions. Bottom line: The City has applied for the right to withdraw
1,460 gpm from the Brookwood well and that is the measuring stick that must be used to
evaluate adverse impacts. Indeed, on cross examination, the City’s witness, Vern Brewer,
conceded that the peak diversion rate for the Brookwood well could exceed 1,000 gpm if the
City were to prdvide water throughout its designated service area.

Because the City’s application seeks 1,460 gpm withdrawals, the Strowd assumption of
1,000 gpm actually understates the potential drawdown in the dairy well. Thus, the City’s
attempt to soften the impact of the Strowd report, is merely an attempt to distort the real impacts
that are most likely to occur if the Brookwood well is developed.

Finally, the City’s 200-gpm argument is inconsistent with the analysis performed by
IDWR when it evaluated the Lexington No. 1 well as part of the application for permit no. 63-
11413. See Exhibit 122. The Lexington No. 1 well is a high-capacity well used for municipal
purposes with a diversion rate of 3.15 cfs under permit no. 63-11413. See Exhibits 122 and 127.
According to the City, the proposed Brookwood well is supposed to be a similar high-capacity
well used for the same purposes. Because the two wells are very similar, why should they be

evaluated differently? Why should the effects of the Lexington No. 1 well be based on a 1,000-
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gpm analysis, and the effects of the proposed Brookwood well be based on only a 200-gpm
analysis? The City provides no answer. Also, the City does not explain why it is designing the
Brookwood well to handle a “sustained rate of 1,000 gpm” as set forth in its design
specifications, if, as it claims, it is only going to maintain sustained rates of 200 gpm. See
Exhibit 2.

(c) The City’s Don’t-Know-F or-SureArgument.. In another attempt to sidestep the
Strowd report, the City’s expert testified that we cannot know for sure what the “actual” impacts
of the Brookwood well will be until the well is drilled and a pump test is performed. On cross
examination, the City’s expert conceded that was the case with every new ground water
application where a pump test had not been previously performed. He agreed that circumstance
(i.e. lack of knowledge of actual impacts) was not unique to this case.

The pro.blé.m with the Citjr’é doﬁ’t-kﬁoW~f0r-éure-érg.ul-nent is twofold. Fifét,. kndwlédge
of actual impacts has never prevented IDWR f{rom making decisions based upon the best
available data and best available estimates of probable impacts. That is why there is an expert
agency (and not a court) charged with determining hydrological impacts. The agency is well-
equipped to estimate probable impacts based upon available data. In this case, there is ample
available data. The Strowd report is based upon detailed studies and aquifer analysis performed
by IDWR hydrologists, see Exhibit 103 (IDWR Open-File Report, 1991), by CH2M Hill
engineers, see Exhibit 104 (Results of the 30-Day Pumping Test and Aquifer Analysis, 1991), and
a pump test at the Floating Feather well, see Exhibit 105 (Aquifer Test at Floating Feather Well,
1995). Noticeably absent from the testimony of the City’s expert is any allegation that there is
not enough data upon which to make a reasonable estimate of probable impacts. In fact, the

City’s expert testified that there is a lot of hydrological data about the Eagle area, as compared to
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other areas of the state. And both experts at the hearing agreed that Strowd drawdown estimates
were reasonable based upon the data.

There is a second problem with the City’s don’t-know-for-sure argument. If the City
truly felt it was necessary for IDWR to know the “actual” impacts of the Brookwood well (rather
than IDWR basing its decision on estimates of probable impacts) then why didn’t it seek
permission to drill a test well at the Brookwood site and perform a pump test? The hearing
officer may take judicial notice of the fact that IDWR regularly receives requests from applicants
for drilling a test well and performing a pump test as a precursor to proving up on their
applications.

IDWR typically grants the request where there is not enough existing data upon which to
estimate impacts. In fact, the hearing officer may take judicial notice of Application for Water
 Right No. 65-22650 as a recent example of where IDWR has allowed the applicant to drill a test
well to collect additional data—with no guarantees that a permit would ultimately be issued. In
this case, there is no evidence that the City ever requested that it be allowed to drill a test well
and perform a pump test in order to collect more data. In fact, as the City’s discovery responses
make clear, it has always intended to rely on the Strowd report. See Exhibit 110 (Response to
Interrogatory No. 2). Thus, the City’s suggestion that the hearing officer should not make a
determination of impacts until after actual impacts are known is inconsistent with the City’s
discovery responses and inconsistent with IDWR’s statutory duty (and practice) to make such
determinations before allowing or disallowing an application.

2) The Chases Will Be Forced to Change Their Method or Means of Diversion
for the Dairy Well.

(a) Actual Use of the Dairy Well. As Mike Chase testified, the dairy well water right

has been used since 1950. The dairy well configuration consists of a 240° foot well, 3-inch
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casing, and two ¥ horsepower pumps and two alternate power sources (electric and tractor-
powered generator) for redundancy purposes. According to Mike Chase, this dairy well
configuration has continued to this day to supply water to the dairy on a daily basis, 7 days a
week, 365 days a year, without problem. According to the Exhibit 152 calculations by Shaw, the
existing dairy well configuration is capable of yielding a diversion rate of 0.13 cfs.* Shaw’s
calculations also show that the water requirement for the dairy is 0.13 cfs with an annual volume
of 11.2 afa. Exhibit 152.

Based on the comments made at the hearing, the City will Iikely try to portray the dairy
well as an inadequate system barely able to meet the requirements of the dairy. This portrayal
falls apart under scrutiny. First, there is no dispute—the dairy well works and it provides ample
water to operate the dairy on a daily basis. As the testimony indicated, there is ample water to
keep. the cows healthy .am-:‘l. prlod.ucing and the dairy sanitiied. The-dairy well workéd last year, it
worked last month, it worked last week, it worked yesterday, and it works today. It may be old
and it may not be perfect, but those are not reasons to replace the entire system. The farmers in
this state have never been held to such an unrealistic standard.

No one questions that from the moment a well is put into the ground it begins to
deteriorate. At some point, it will need to be replaced. But that point does not occur when the
well—as in the case of the dairy well—is still able to perform its function of supplying ample
water to operate the dairy based upon the undisputed testimony by Mike and Bill Chase. In

short, (contrary to the City’s portrayal) the dairy well is not broke and there exists no need to fix

it.

* Mike Chase pointed out during his testimony that the 0.13 cfs diversion rate calculated by Mr. Shaw was less than
the 0.31 cfs claimed for the dairy water right (no. 63-5226). Mike Chase testified that the latter diversion rate was
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As part of its attempt to portray the dairy well in a bad light, the City had its expert offer
testimony suggesting that the dairy well configuration currently produces only 0.07 cfs, which is
less than 0.13 cfs historically diverted from the well. That testimony is based on a faulty
assumption. It assumes the 20° 10” static grdund water level as measured on May 27, 2003 (as
testified to by Mike Chase) remains constant throughout the year.

We know that is not true. On cross examination, the City’s expert conceded, “on an
annual basis May is the lowest part of the cycle.” Thus, we know that on an annual basis the
month of May is the low water level cycle for that area. This fact is based upon Scanlan’s own
measurements of the nearby Miller and Vail wells. See Exhibit 11. According to Scanlan’s own
measurements, the depth of water in the Miller and Vail wells is quite low in May and rises
perceptibly between May and October of each year. See Exhibit 11. On cross examination,
Scinlan coﬁcedéd that thf;ée same cycles.woulld appiy té thé déiry.welll. Thus, becéuse v&atel-'
levels are higher in other times of the year, Scanlan conceded that it was possible that the water
levels in the dairy well would also be higher than the one-time 20’ 10” depth measured in May
2003.

Consequently, the City’s.argument that the dairy well can “currently” produce only 0.07
cfs collapses. It is a house of cards founded solely upon a one-time static water level
measurement taken during the lowest part of the annual water cycle for the area.

Noticeably absent from the testimony of the City’s expert is an opinion about the quantity
of water the dairy well will produce as the water levels increase during the summer and fail.
Based upon Mike and Bill Chases’ testimony, even though the water requirements for the dairy

increase during the hot summer months, they have had no problem with the dairy well actually

the number estimated by the IDWR claims taker when the original claim for 63-5226 was prepared and that number
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providing sufficient water to meet the increased water needs. According to Shaw’s calculations,
based upon the number of dairy cows and other factors specific to the Chase dairy, the water
requirement for the Chase dairy is 0.13 cfs with an annual diversion volume and consumptive
use volume of 11.2 afa. Exhibit 152.

In short, the City’s expert revealed only half the story: The part about low water
production from the dairy well during the lowest water level period of the year. The unsung half
of the story—as supported by Scanlan’s own well-measurement data and the testimony of the
Chases—paints a much more complete picture about a dairy well that is capable of producing
substantially more than the 0.07 cfs testified to by Scanlan based on a one-time low water level
measurement.

(b)  Interference with the Dairy Well. Shaw testified that if there is a drawdown in the
dairy well of approximately 5 feet, the Chases would be unable to divert water from the dairy
well. Shaw’s opinion is based upon the following undisputed evidence. Based on atmospheric
pressure the jet pumps on the dairy well can only pump water to a depth of approximately 26
feet. Based on the May 2003 measurement by Mike Chase, we know that the static water level
was at 20’ 10”, which according to the testimony of Shaw puts the pumping level below 21 feet.
That leaves only 4 to 5 feet of drawdown (26° minus 21° or more) before the pumps quit
working. We also know, as discussed above, based on the Strowd reports the drawdown in the
dairy well is estimated to exceed 8 or 10 feet. This drawdown effectively puts the dairy well out
of commission during both the low and high water months. On direct examination, Scanlan

agreed that additional drawdown in the dairy well could cause the well to cease functioning.

was carried over onto the amended claim for 63-5226.
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Putting aside the City’s 200-gpm argument, the City does not seriously dispute that the
dairy well will effectively be rendered useless by the Brookwood well. Instead, the City will
focus on advancing theories about possible mitigation options for the dairy well. This is based
upon its expert’s testimony. Specifically, the City’s expert speculated that, assuming water
levels dropped 10 to 20’ in the dairy well, it may be possible to retrofit the well with a 1.5-hp
deep well jet pump or a 1-hp 3-inch submersible pump and still pump about 0.07 cfs of water,
which, as discussed above, is less than the 0.13 cfs required for the Chase dairy.

The flaws in Scanlan’s testimony are significant. First, he did not have the necessary
data upon which to offer a credible opinion as to whether or not the deep well jet pump or 3-inch
submersible would work or not. The critical piece of missing evidence to support Scanlan’s
opinion is an examination of the casing. What condition is it in? Is it perfectly straight or
crooked, as is the case with soiﬁe, ifnot most, s.m-all. diameter wells as oid as the dairy wéll?
Scanlan admitted that he did not know the condition of the casing. But he has to know. He has
to know that information about the casing before he can credibly testify that it is possible to
squeeze a 3-inch submersible or deep well jet pump down the dairy well’s aged 3-inch casing. It
is going to be a tight fit under ideal circumstances. In less than ideal circumstances, it is a
boondoggle. On cross examination, even Scanlan conceded that his proposed pump options may
not work: “If there’s an obstruction in the casing that we’re not aware of then perhaps a 3-inch
pump submersible [sic] or a deep well jet couldn’t be instalied.”

Second, what happens if the casing breaks or the pump becomes lodged while trying to
squeeze a larger pump down the well? How is the City going to fix it? According to Scanlan,
well drillers do not have tools to work on 3-inch wells because they do not make them anymore.

Also, who is going to supply water for the dairy while the City is scrambling around trying to
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drill a new well to replace the well it broke? The City is content not to answer those practical
questions—questions the Chases must have answers to or risk substantial hardship to their dairy
operation.

Third, Scanlan’s testimony highlights a common problem with the City’s case. The City
ignores that it has the burden of proof, and therefore, the duty, to collect the evidence necessary
to support its case. If the City truly wanted to explore whether other pumps would work in the
dairy well, it could have requested through discovery the right to inspect the condition of the
casing in the dairy well. There is no evidence that such a request was ever made by the City.
Instead of collecting evidence, the City offers only speculation delivered through the mouth of its
expert that it “may” be possible to utilize other pump configurations. It is equally true that it
may be impossible to use the other pump configurations. The City does not know and neither
_dbés__i t__s _é)_{?_ért‘_ e

Moreover, the City does not have the luxury to sit back, claim ignorance, and point
fingers at the Chases if there is something that is unknown—but could have been known through
discovery. Bottom line. The City could have through discovery determined the condition of the
casing in the Chase dairy well. Since the City obviously knew it was going to have its expert
offer an opinion that would require first-hand knowledge of the condition of the casing, it is
troubling that the City made no attempt through discovery to inspect the casing. This omission
highlights the City’s continued misunderstanding of its burden of proof in this proceeding and its
corresponding duty to have gathered the evidence necessary to support its arguments and expert
testimony.

Fourth, Scanlan’s pump options do not provide for redundancy. Bill Chase testified that

the current dairy well configuration allows for redundancy. The existing well configuration has

CHASE ESTATE’S POST-HEARING BRIEF - 19



D @,

two pumps that work in parallel with each other. If one fails, the other keeps operating and
supplying water for the dairy operation and cows. Scanlan’s scenarios do not allow for this
redundancy. It is physically impossible to squeeze two 3-inch submersible pumps into a 3-inch
casing. Also, the City’s expert provided no evidence that two deep well jet pumps could work
withiﬁ the existing 3-inch casing. Thus, without evidence that Scanlan’s other pump options
would provide for redundancy to safeguard against water outages for the dairy, the Chase dairy
would be put in a worse position. Mitigation does not require that the senior water user be
forced to accept less than what he had before.

Fifth, Scanlan’s pump options would substitute one adverse affect caused by the
Brookwood well (i.e. rendering the dairy well unable to divert water) with another adverse affect
caused by the 3-inch submersible pump or deep well jet pump (i.e. limiting the dairy well to less
than its historical pumping capacity). Specifically, according to Shaw’s calculations, the existing
dairy well configuration is capable of yielding a diversion rate of 0.13 cfs (i.e. 58.5 gpm) and
that based upon the number of dairy cows and other factors specific to the Chase dairy, the water
requirement for the Chase dairy is 58.5 gpm. Exhibit 152. Conversely, in his testimony, Scanlan
admitted that the deep well jet pump would only produce about 23 gpm and the 3-inch
submersible pump would only produce 35 gpm. Scanlan suggested the reduced diversion rates
of these pumps would be similar to the 0.07 cfs diversion rate he opined the dairy well produced
based on the one-time-low-water-cycle measurement taken in May 2003,

Scanlan did not testify, nor could he, that the deep well jet pump or 3-inch submersible
pump would be able to divert the quantity of water, likely closer to 58.5 gpm, produced by the
dairy well during more normal and high-water-cycle months. Consequently, the lower-capacity-

pump options advanced by Scanlan, if adopted, would constitute a taking of one of the property-
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right-bundle-of-sticks held by the Chases for the dairy well because it would “deprive” the
Chases of their right to divert up to the historical capacity of the dairy well, which is 0.13 cfs.
See e.g. Parker, 103 Idaho at 514, 650 P.2d at 656.

Putting aside the City’s speculation about other pump options, there is a mitigation option
that will work. As Shaw testified, the most reasonable option for mitigating the effects of the
Brookwood well would be to drill a new well to replace the dairy well. Drilling a new well will
allow a larger casing to be installed, which in turn, will allow more common pump
configurations to be installed, which will do two things: (1) allow water to be pumped at lower
levels, thus negating the adverse drawdown effects of the Brookwood well, and (2) allow for
dual pump configurations to be installed to provide the necessary redundancy for the dairy
operation.

There is no diéputé_ that I;hysicélly speaking the ﬁéw-weli option Sﬁggested bj; Shaw will
work and is a reasonable solution to the interference problem. The underlying issue is about
expense. Parker requires that the City pays the “expense of changing the method or means of
diversion” so the Chases “will not suffer any monetary loss.” See e.g., Parker, 103 Idaho at 514,
650 P.2d at 656. It is more expensive for the City to drill a replacement well for the dairy than
foot the bill for a 3-inch submersible pump or deep well jet pump. The problem with the City’s
position is that there is insufficient evidence (as discussed above) to conclude that the 3-inch
submersible or deep well jet pump options will work. It is just speculation. On the other hand, it
is undisputed that drilling 2 new well as indicated by Shaw will solve the interference problem
and put the Chases in no worse position.

This new-well option provides no windfall to the Chases. It simply keeps the Chases in

the same position they enjoy today, i.e., able to divert ground water to supply their dairy
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operation. The Chases are equally content not to receive a new well so long as the City’s
application for the Brookwood well is denied. This latter outcome will ensure that the Chases
can continue to divert water from the dairy well free from interference by the proposed high-
capacity Brookwood well.

In the end, the City’s actions towards the dairy well have been pennywise and a pound
foolish. In an attempt to avoid having to incur the one-time expense of drilling a new well to
mitigate for impacts its own expert (Strowd) predicted two years ago, the City has caused the
parties and the City’s taxpayers to incur substantial litigation expenses so the City could make
two arguments: (1) That the Brookwood well will not cause interference (which is not true, as
shown above), and (2) That even if there is interference, the Chases can get by with either a 3-
inch submersible pump or a deep well jet pump (which, as shown above, is speculative at best).

(c) Récovery Tiﬁze aﬁd Damages tb thé Dairy. Related to the. well interference issue
is the question of recovery time. Specifically, after the water level in the dairy well drops in
excess of 8 or 10 feet (as predicted above), how long will it take for the water levels in the dairy
well to recover? Shaw estimated that it could take 12 hours or more for water levels in the dairy
well to fully recover.” Shaw testified that he based his opinion on the similar recovery times
exhibited by the Vail well during the 1995 pump test of the Floating Feather well. See Exhibit
105, The City’s expert did not dispute Shaw’s opinion concerning the recovery time for the
dairy well.

Bill Chase testified about the daily water needs for operating the dairy. According to Bill
Chase, the dairy requires a regular supply of sanitary ground water to keep its facilities clean and

in compliance with dairy regulatory requirements. A regular supply of water is also
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needed to keep its dairy cows healthy, productive, and disease free. According to Bill Chase, if
the dairy cows are without water for over six (6) hours, productivity will decrease, the cows may
become stressed and sick, and if it is a hot day, they can die. According to Bill Chase, there is no
air conditioning inside the dairy to keep the cows cool. Thus, water is critical during the hot
summer months. The City offered no evidence to dispute Bill Chase’s testimony. To be sure,
even Scanlan agreed that the dairy could not go much more than a few hours without suffering a
real hardship.

When these daily water needs are held up to the 12-plus hour recovery time estimated by
Shaw, the outcome does not bode well for the Chase dairy. There clearly exists a substantial
likelihood that the Chase dairy will suffer losses and damages, if the Brookwood well is allowed
to be developed and pumped without a replacement dairy well already in place. Ultimately at
stake aré the livelihoods of the Chase family members who depend upon.the continued ﬁnanéial
viability of the dairy.

C. THE SMALL IRRIGATION WELL.

1) Drawdown in the Small Irrigation Well will Likely Exceed 8 or 10 Feet.

The small irrigation well was measured at 820 feet from the proposed Brookwood well.
Exhibit 155, This is within the inner circle of the Strowd Bullseye. Because of this close
proximity to the proposed Brookwood well, Shaw opined that based on the Strowd analysis, it is
more likely than not that thé small irrigation well will experience drawdowns in excess of 8 or 10
feet. Shaw’s opinion is consistent with the opinion offered in the Strowd report and was not

disputed by the City’s expert. See generally discussion, supra, at Paragraph I.B.1. Therefore,

* This is assuming the City would agree to immediately shut off the Brookwood well after being notified of the
interference to the Dairy well.
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based on the undisputed evidence, it is likely that the small irrigation well will experience

drawdowns in excess of 8 or 10 feet.

2) The Chases Will Be Forced to Change Their Method or Means of Diversion
for the Small Irrigation Well.

(a) Actual Use of the Small Irrigation Well. Mike Chase testified that the small
irrigation well (water right no. 63-5229) has historically been used only as a supplemental
irrigation right. The primary water right for the 20-acre parcel of land is a wastewater right, no.
63-5227. Mike Chase testified that during the mid-1980’s and into the 1990’s the wastewater
right had been sufficient to irrigate the 20-acres, which is currently in pasture. Consequently,
there has been no need to use the small irrigation well during this time. The small irrigation well
was last used to divert water during 1983. This is supported by the memorandum prepared by
Shaw that shows the volume of water produced by the small irrigation well based on power
records from 1979 through 1983. See Exhibit 152.

The small irrigation well may likely need to be used again as early as next year. This is
because wastewater flows have begun to diminish substantially. According to Mike Chase, the
wastewater originates, in part, from the lands to the east of the dairy. Mike Chase testified that
as houses and lots have been developed on the land, which is commonly referred to as the
Brookwood Subdivision, the wastewater has declined to a point where there is not enough water
to irrigate the pasture. As the Brookwood Subdivision continues to be developed, Mike Chase
expects that the wastewater flows will continue declining. Mike Chase indicated that he would
expect that the Chase family may need to use the small irrigation well next year to keep the 20-
acre parcel irrigated and productive.

The City may try to argue that the small irrigation well has been forfeited because it has

not been used since 1983. This argument ignores that the small irrigation well (water right no.
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63-5229) is for supplemental uses only. Neither Idaho law nor IDWR have ever required that
supplemental water rights actually divert water once every five years. The only requirement is
that supplemental water rights be used when they are in fact needed. It makes no sense to
require farmers to hook power up to their wells, turn on the pumps, and splash water on the
ground when ample surface water supplies are available. This point was made during the
hearing. According to Mike Chase it did not make sense to the Chase family to incur the power
charges for operating the small irrigation well, when ample wastewater was supplied via gravity
flow through the ditch.

It would be a different matter if there was clear and convincing evidence that the Chases
did not use their supplemental water right during five consecutive years in which the water was
needed to grow the crops or pasture. However, there is no evidence that was the case.’ In fact,
the e&idéncé indicates that waste\%rater supplies were adequate during ihis time peréod. Moreove;,
based on the SRBA Court’s forfeiture tolling rule, Wood v. Troutt, Memorandum Decision and
Order on Challenge, Subcase No. 65-5663B (SRBA Court, May 2002), the small irrigation right
(no. 63-5229) is not subject to forfeiture based on any non-use on or after the date of filing a
claim in the SRBA and prior to the issuance of a partial decree. In this case, the original notice
of claim for 63-5229 was received by IDWR on June 21, 1989, and was later amended on
August 26, 2002. See Exhibit 146.

(b)  Interference with the Small Irrigation Well. Shaw testified that if there is a

drawdown in the small irrigation well of 5 feet or less, the Chases would likely be unable to
divert any water from the small irrigation well. Shaw’s opinion is based upon the following

undisputed evidence. The small irrigation well is equipped with a 2-hp centrifugal suction-lift

8 Any claims of forfeiture by the City to the Chases’ water rights would need to be addressed to the SRBA court.
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pump. Exhibit 152. Shaw testified that based on the physical limitations of atmospheric

4

pressure, the centrifugal pump is unable to pump water below depths of approximately 26 feet.
The City’s expert did not dispute that fact.

Based on the static water level measurement of 20° 6” in the small irrigation well taken
by Mike Chase on August 15, 2003, Shaw estimated the pumping level in the small irrigation
well to be below approximately 21 feet. Shaw testified that if the drawdown in the small
irrigation well was 5 feet or less, it would be unable to produce water. As discussed in Paragraph
I.C.1., above, the drawdown effect of the Brookwood well on the small irrigation well is
estimated to be in excess of 8 feet. This amount of drawdown effectively puts the small
irrigation well out of commission. The City does not seriously dispute that the small irrigation
well, based on the existing pump configuration, will effectively be rendered useless by the
Brookwood well.

Instead, the City will argue that the small irrigation well is currently unable to produce
water. This is similar to the argument the City advanced against the dairy well, See supra,
Paragraph 1.B.2(a). That argument was refuted because the opinion of the City’s expert is based
on a faulty assumption that a single static water level measurement taken in May 2003 is
characteristic of the entire year. That is not true. Similarly, with respect to the small irrigation
well, the opinion of the City’s expert is based on a single static water level measurement taken
by Mike Chase on August 15, 2003.

We know that a one-time water level measurement is not indicative of the water levels
for the entire year. To be sure, the evidence shows that there are significant fluctuations in water
levels in that area. See supra, Paragraph I.B.2(a). The evidence also shows that water levels

change significantly within most years and from year to year. See id. Scanlan’s own
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measurements of the Vail well illustrate this fluctuation in water levels. For example, on
10/11/95, the depth to water in the Vail well was 34.01 feet. The following May (5/15/96) the
water level fell to 40.40 feet, then again in October (10/29/96) the water level rose to 34.31 feet.
See e.g. Exhibit 11.

The City’s expert based his opinion of the quantity of water the small irrigation well
could produce on a single measurement. In light of the evidence of fluctuating water levels, the
more intriguing question is this: What opinion did the City’s expert offer about the quantity of
water the small irrigation well would produce taking into account the fluctuating water level
cycles? 100 gpm? 150 gpm? 200 gpm? No opinion. The City’s expert was curiously silent in
this regard. However, in the City’s Exhibit 24 (which was prepared by the City’s expert), the
City’s expert concedes that when the ground water level is higher (i.c., depth to water is less) a
centrifugél pump (like the one in the small ifrigation WC]II) will producc the Quantitiés of water-
historically used by the Chases. See Exhibit 24.

Shaw testified that the pumping level in the small irrigation well was likely still at a level
that would allow the Chases to divert water from the well. Neither expert could answer the
precise quantity of water that could be produced by the small irrigation well during the higher
water level periods because no pump test had been performed on the small irrigation well.

The question, then, really boils down to this: Who has the burden of proof in this case?
More specifically, who has to prove “no adverse affects™? The City, not the Chases. If the City
is going to seriously argue that there will be no adverse effects on the ability of the small

irrigation well to produce water because it is already a dry well, it was incumbent on the City to

collect that evidence and offer it in its case-in-chief.
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That evidence would have been very simple to obtain. Through discovery, the City could
have requested that its expert be allowed to use a portable generator (which the Chases have on
their farm and which they indicated can be hooked up to the small irrigation well) to pump test
the small irrigation well. The City made no such request. Consequently, the City cannot point
its finger at the Chases for the City’s failure to gather evidence to support its case-in-chief. To
meet its burden of proof, the City must come to the hearing with more than a briefcase full of
arguments supported by guesswork.

This lack of evidence by the City highlights a common problem in its case: The City
does not understand its burden. This was evident by the questions asked by the City’s legal
counsel at the hearing. The City’s legal counsel asked the City’s expert if it was “possible” for
the Chases to have performed a pump test for the small irrigation well. The City’s expert
rcéponded, “YE-:-S..” Now turn thf_it quest-io-n. oh ‘th.e-City. Wés it p;)-s-si.ble fof the City to have
performed a pump test? Yes.

The question is not who could have done a pump test, but who has the burden of proof.
‘There is no requirement that senior water users spend more money by hiring engineers or
hydrologists to do a pump test every time a new application is filed. That burden is squarely on
the shoulders of the applicant, not on the senior water users. The City’s attempt to shift that
burden onto the Chases is therefore improper.

Based on the above, the City has not proved that the small irrigation well produces
anything less than that claimed during the periods of high ground water levels. The City’s
argument is also refuted by the undisputed testimony of Mike Chase that the last time the
supplemental well was used in 1983 and in the preceding years, it produced sufficient water to

irrigate the 20-acre parcel.
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The City may also attempt to argue that it is possible for the Chases to get by with a
different pump configuration. Specifically, the City may argue that a 4-inch submersible pump
will fit down the 4-inch casing of the small irrigation well and will be able to pump water at
lower levels.”

According to Shaw, while it may be possible te fit a small submersible pump down the 4-
inch casing of the small irrigation well to pump water at lower levels, the tradeoff is that the
small submersible pump would not produce the amount of water historically available from the
well. In fact, it would produce far less (about 100 gpm) than the 225 gpm (0.50 cfs) diversion
capacity of the existing centrifugal pump as reflected in the Exhibit 152 calculations performed
by Shaw. In short, the submersible pump option means you can get water at lower levels, but
you get less water. The City’s expert did not dispute this limitation of a 4-inch submersible

_ pﬁmp_ . _

Consequently, to the extent the City may argue that it could mitigate the adverse effects
to the small irrigation well by supplying the Chases with a 4-inch submersible pump such
argument cannot be accepted. The City’s proposal would be to take one adverse effect caused by
the Brookwood well (i.e. rendering the small irrigation well unable to divert water) with another
adverse effect caused by a 4-inch submersible pump (i.e. limiting the small irrigation well to less
than its historical pumping capacity).

As Shaw testified, the most reasonable option for mitigating the effects of the Brookwood
well would be to drill a new well to replace the small irrigation well. Drilling a new well will

allow a larger casing to be installed, which in turn, will allow a larger pump to be installed,

7 Alternatively, the City may argue that the Chases could apply to transfer the point of diversion from the small
irrigation well to the large irrigation well. There is no guarantee such a transfer would be approved, and even if
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which will do two things: (1) allow water to be pumped at lower levels, thus negating the adverse
drawdown effects of the Brookwood well, and (2) allow the entire 0.46 cfs of water to be
pumped from the well. There is no dispute that physically-speaking the new-well option
suggested by Shaw will work and is a reasonable solution to the interference problem.

As with the dairy well, this new-well option provides no windfall to the Chases. It
simply keeps the Chases in the same position they are in today, e.g., able to divert supplemental
ground water to irrigate their 20-acre land parcel. The Chases are equally content not to receive
a new well so long as the City’s application for the Brookwood well is denied. This latter
outcome will ensure that the Chases can continue to divert water from the small irrigation well
free from interference by the proposed high-capacity Brookwood well.

Like in the case of the dairy well, the City is attempting to avoid having to incur the one-
time expeﬁse of drilling a ”new v-vell fof the .Chases té iﬁiﬁgate for the ﬁnpacts its ow.n expert
(Strowd) predicted two years ago. Instead of using its money to install a replacement well for
the small irrigation well, the City is using its money to ante up in the litigation and gamble on the
outcome.

D. THE LARGE IRRIGATION WELL.

1) Drawdown in the Large Irrigation Well will Likely be 4 to 5 Feet.

The large irrigation well is located 2,450 feet from the proposed Brookwood well.
Exhibit 155. This is between the 4 to 5-feet drawdown circles on the Strowd Bullseye. Because
of this proximity to the proposed Brookwood well, Shaw opined that based on the Strowd

analysis, it was more likely than not that the large irrigation well would experience drawdowns

in the range of about 4.5 feet.

approved, it would entail costs of burying over a thousand feet of pipe, increasing the pumping capacity of the large
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2) The Chases May Be Forced to Change Their Method or Means of Diversion
for the Large Irrigation Well.

Unlike the dairy well and the small irrigation well, the estimated impacts to the large
irrigation well are unknown. Both experts agree that if the pumping water level drops below 80
feet in the large irrigation well, the pump will cease producing water or quit functioning
properly. The question is whether the estimated 4.5 feet of drawdown will cause the large
irrigation well to drop below the threshold level of 80 feet.

To know the answer to this question, it is necessary to first determine the current
. pumping level for the large irrigation well. According to Shaw, the static water level was
measured at 58 feet during the parties’ May 13, 2003, field examination. During that
examination a pump test was not performed to determine the pumping level in the well.

The only pump test information in evidence is from the October 23, 1980, pump test
performed by Layne Pumps when the pump was first installed. Exhibit 108. According to Shaw,
that pump test shows a 28 foot drawdown in the large irrigation well based upon a pumping rate
of 1,005 gpm.

If the 28-foot drawdown number taken in 1980 is added to the 58-foot static water level
measurement taken in May 2003, the pumping level should be 86 feet. But how is that possible?
According to both experts, if the pumping level drops below 80 feet, the pump will cease to
produce water or quit functioning properly. Based upon the undisputed testimony of Mike
Chase, the large irrigation well continues to produce irrigation water.

This anomaly likely stems from the fact that the pump does not pump the same quantity

of water it did when it was brand new. Indeed, the City’s expert suggested that the pump could

irrigation well, and other costs associated with the change.
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be operating at a lower efficiency. Because it pumps less water, albeit sufficient for irrigation
purposes, the drawdown in the large irrigation well is likely less than 28 feet.

That explanation brings us full circle. Neither expert knows with any degree of
reasonable certainty the pumping level in the large irrigation well. Without knowing the
pumping level, neither expert can with any degree of reasonable certainty predict whether the
estimated 4 to 5 feet of drawdown in the large irrigation well (caused by the Brookwood well)
will cause the pumping levels to drop below the 80-foot threshold.

In the event this 80-foot is threshold met, the pump in the large irrigation well will need
to be lowered. According to Shaw, this would entail pulling the pump, adding more column,
tube, shaft, and an additional stage, and then replacing it down the well. A quote obtained from
Layne Pumps estimates the costs to be around $2,111.00 to pull the pump and add column, tube
and shaft, but not to add an additional stage. Exhibit 108. According to the City’s expert, costs
of impacts to the large irrigation well could include replacing the bowls, paying for additional
power consumption, and lowering the pump.

IL. THE APPLICATION IS NOT IN THE LOCAL PUBLIC INTEREST.

A. THE CITY FAILED TO PROVE THAT THE LOCAL PUBLIC INTEREST FAVORED
THE BROOKWOOD SITE OVER THE FLOATING FEATHER SITE

The local public interest element is applicable to changes sought under Idaho Code § 42-
211. See e.g., Hardy v. Higginson, 123 Idaho 485, 849 P.2d 946 (1993). The “local public
interest” means “the interests that the people in the area directly affected by a proposed water use
have in the effects of such use on the public water resource.” Idako Code § 42-202B(3).
According to the Idaho Supreme Court, the local public interest “should be read broadly in order

to secure the greatest possible benefit from the public waters for the public.” Shokal v. Dunn, 109
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Idaho 330, 338, 707 P.2d 441, 449 (1985). Moreover, it is the City’s burden to prove that its
application is in the local public interest:

It is not the protestant’s burden of proof to establish that the project is not in the local

public interest. The burden of proof is upon the applicant to show that the project is

either in the local public interest or that there are factors that overweigh the local public
interest in favor of the project.
Id. at 339, 707 P.2d at 450.

According to Brewer, the City’s sole purpose for adding the proposed Brookwood well is
so it can have one high-capacity well to partner with the other city-owned high-capacity well,
Lexington No. 1. See also Exhibit 1 06, p. 21. However, by focusing solely on the Brookwood
well to satisfy its water-related objectives, the City has ignored that it already has access and use
of a second high-capacity well at its Floating Feather point of diversion.

The City has not provided sufficient evidence to indicate that it is in the local public
interest to drill a new high-capacity well into the aquifer, where there already exists another
high-capacity well which can serve the City’s objective of having one high-capacity well to
partner with Lexington No. 1.

One element of the public interest concerns the harm to other persons resulting from the
proposed Brookwood well. See e.g., Shokal, 109 Idaho at 338, 707 P.2d at 449 (elements of
local public interest include harm to other persons resulting from the proposed appropriation).
Based on the evidence discussed above, the Chase dairy well and small irrigation well wili be
unable to produce water if the Brookwood well is developed. Conversely, there is no evidence
of any material harm caused by the City’s diversions from the Floating Feather well. According
to the City, it is currently diverting potable water for municipal purposes from its Floating

Feather point of diversion to serve its service area, including the Brookwood Subdivision. See

Exhibit 107, Deposition & Affidavit of Vern Brewer pp 1-2. According to Mike Chase, the dairy
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well continues to produce ample water for the dairy. Based on this evidence, the Floating
Feather well option is the less harmful of the two options.

Moreover the City has not provided evidence of any factors that would overweigh the
local public interest in favor of the project. See e.g., Shokal, 109 Idaho at 339, 707 P.2d at 450.
To be sure, the evidence points to numerous factors that favor the Floating Feather well over the
proposed Brookwood well. A comparison of the evidence illustrates this point. First, in terms of
costs, the City will have to spend thousands of dollars to construct the new Brookwood well and
connect to the City’s water system, which Brewer acknowledged was “an expensive
proposition.” See Exhibit 141. Conversely, the Floating Feather well is already constructed and
tied into the City’s system. Second, the Floating Feather well is located nearly one-half mile or
more from the Chase wells and the wells of some of the other protestants. Conversely, the
Brookwood well is pr-op(;s'eci- to be located across the s.treét,-Wit-hir-ll 5-()§mfeet, of the Chase da.iry- |
well. Based on the above evidence, it is contrary to the local public interest for the City to
develop the Brookwood well and cause harmful impacts to neighboring wells, when the evidence
shows that a less harmful and less expensive option exists in the Floating Feather well.

At the hearing, Brewer testified that the City preferred the Brookwood well site because
it would give the City “ownership” of the well. Brewer indicated that because United Water
Idaho (UWI) owned the Floating Feather well, it was not an option favored by the city council.
When questioned on cross examination why ownership was so important, Brewer testified that
ownership of the Brookwood well would be more cost-effective for the city. It would also,

according to Brewer, give the City better control over the well in terms of scheduling well

maintenance and operating the well.
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This ownership-rationale offered up by Brewer and the City does not hold water. How
can the City credibly argue that the Brookwood well is more cost-effective than the Floating
Feather well if it has not performed a meaningful comparison of the two options? That is exactly
the case, here. According to the City’s deposition and testimony at the hearing, the City never
contacted UWI to inquire about the costs of purchasing the Floating Feather well or entering into
another type of contractual arrangement that would give the City the type of cost-effectiveness
and control it wanted:

MR. HOWARD: Has the City ever approached United Water for permission to use

the Floating Feather well for other purposes than fire flows?
MR. BREWER: No.

Q: Does the City have any future plans to approach United Water for use of the
Floating Feather well for purposes other than fire flows?
A. I can’t predict the future.
Q. But does it currently have any plans?
. A. Itcurrently has no plans.

Q. To your knowledge, then, is it fair to say that neither United Water nor the City
have talked to each other about use of the Floating Feather well for other purposes for the
City other than for fire flow backup. Is that correct?

A. That’s correct.

Q: Did the City ever explore the option of using the Floating Feather well to partner

with the City of Eagle No. 1 well?

A: Not to my knowledge.
See Exhibit 107, Deposition pp. 52, LL 17-25, pp. 53, LL 1, 11-16, pp. 91, LL 12-15.

Because the City failed to ever inquire about the costs associated with acquiring or
entering into a long-term lease or contractual arrangement for the Floating Feather well, it cannot
credibly argue that the Brookwood well is the better option. The City does not know. It has not

performed any due diligence to determine the answer. It has not even picked up the phone to call

United Water. On cross examination, Brewer conceded, “we [the City] haven’t explored a
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compatrison of costs.” Thus, the City’s argument is akin to a person claiming to have purchased
the least expensive loaf of bread at the store, but never checking the prices on the other loaves of
bread on the shelf to make a valid comparison.

The City may argue that it is its business on how it conducts business for the City. That
is true. If the City wishes to make uninformed decisions, it may do so. But when that
uninformed decision is used to support a water right application, it cannot expect IDWR to base
its local public interest determination on such an arbitrary basis. Consequently, the City’s
application fails to pass the local public interest criterion and must be denied.

B. THE CITY’S PUBLIC INTEREST ARGUMENTS ARE UNPERSUASIVE.

The City will likely try to make its case for local public interest based on the testimony of
its mayor and one councilmember and based on the city’s alleged desire to divorce itself from
UWIL. Both these points will be addressed.

The testimony of the City’s mayor and councilmember largely consists of repeated
statements about how the City believes it is in the best interests of the City for the application to
be approved. For example, the mayor’s written testimony repeatedly uses the term “best
interests” and then concludes that “Approval of the additional points of diversion sought by the
City’s application is in the best interest of the inhabitants of the City of Eagle.” See Written
Testimony of Merrill, p. 4. That statement is not helpful. It is conclusory. One would expect the
City to believe its application is in the local public interest. However, that conclusion or belief
by the City provides no evidence to IDWR as to why the application is or is not in the local
public interest. If conclusory statements of belief were helpful to determining the local public

interest, the local public interest could be resolved by a count of hands by the parties at the
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contested case hearing, which in this case, protestants’ hands would far outnumber the
applicant’s.
The City also claims that it is not in the “best interests” of the City to have UWI

“involved in the City’s water service.”®

The City suggests that the Brookwood well will allow
the City to further distance itself from UWI, which according to the City is in the local public
interest. There are two problems with that argument.

First, according to the City’s master plan the City needs a minimum of 1,500 gpm for fire
flow for the elementary school (see Exhibit 106—Appendix: Report by Daniel Brown, P.E. dated
Aug. 1997), whereas the City’s water rights only total 1,460 gpm. Also, Brewer testified that
being tied into the UWI system gives the City access to the Hidden Hollow Reservoir as an
emergency backup water supply. Brewer suggested that it was more cost effective for the City to
use UWI’s reservoir system than try to build its own. According to the Hidden Hollow
Agreement entered into between the City and UWI, the City and UWI are obligated to each other
for 30 years, until 2027. See Exhibit 140. In light of the fact that the City is bound with UWI for
30 years, it is difficult to understand how the local public interest supports the City’s desire to try
to divorce itself from UWIL.

Second, the City’s desire to divorce itself from UWI is a relatively new development. As
indicated from the record, during the mid to late 1990°s the City actively supported UWT’s

efforts to supply water to the Eagle area and to the City. See e.g., Exhibit Nos. 113, 114, 115,

116, 117, 118, and 119. In one particular case, the City Council, through councilmember

¥ In her testimony, the mayor vaguely referred to “third parties,” but Brewer later clarified that “third parties” would
include UWIL.
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Morgan Masner, filed written testimony with the Idaho Public Utilities Commission (IPUC)
supporting UW!’s application to expand its service area into Eagle:

It is the [sic] our conclusion that it is in the best interests of the City and its
residents to grant United Water’s application . . .

We continue to believe that United Water is the best available choice for water
service in our community.

See Exhibit 114, pp. 3,10; see also e.g. Exhibit no. 124. On rebuttal, councilmember Sedlacek
described her predecessor as a “maverick.” However, on cross examination, councilmember
Sedlacek did not dispute that councilmember Masner was acting on behalf of a unanimous
council at the time.

The City’s “current” desire to divorce itself from UWI is not a valid basis for determining

the local public interest. At most, it shows that the “current” city council does not share the prior

council’s high praise for UWI. This short-term flip-flopping by the City as to whether UWI is

good or bad for the residents is a poor evidentiary basis upon which to assert that the Brookwood
well is in the local public interest.

It is also difficult to understand how the City’s application can be in the local public
interest, when the City takes steps to mitigate the harmful effects to UWI before seeking
approval of its application, but it does not extend the same treatment to local residents who
actually depend upon their wells for a living. Specifically, as part of the City’s original filing for
63-12448, it agreed to a diversion volume cap of 1,455 afa to address UWI’s concerns about
interference from the proposed Brookwood well to its Floating Feather well.” Exhibit 125, p. 2.

In short, the City has given IDWR no evidence upon which to conclude that the local

public interest favors the Brookwood well site over the Floating Feather well site. Consequently,
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the City has failed to meet its burden of proof that the Brookwood well is in the local public

interest.

III. 'THE CITY FAILED TO SATISFY ITS BURDEN OF PROOF FOR THE
BROOKWOOD WELL.

The City has the burden of proof to prove that the Brookwood well will not “adversely
affect” the rights of others. Idaho Code § 42-211. Based on the City’s own admissions, it

cannot meet that burden. Specifically, the City admitted that the likelihood or extent of

interference caused by the Brookwood well to the dairy well and the small irrigation well is

unknown.

REQUEST NO. 48. Please admit that the diversion of water from the proposed
Brookwood Well at 1,000 gpm may cause drawdowns in the Dairy well in excess
of eight or ten feet.

RESPONSE: The City admits that the Dairy Well may experience some effects
from the Brookwood Well diversion, however, the likelihood of a [sic]
interference and extent of any interference is unknown. . . .

REQUEST NO. 50. Pleasc admit that the diversion of water from the proposed

Brookwood Well at 1,000 gpm may cause drawdowns in the Small Irrigation
Well in excess of eight or ten feet.

RESPONSE: The City admits that the Small Irrigation Well may experience
some effects from the Brookwood Well diversion, however, the likelihood of
interference and extent of any interference is unknown. . . .
See Exhibit 109, pp. 17-18 (emphasis added).
Pursuant to LR.C.P. 36(b), the City’s admissions “conclusively establish” that the

likelihood or extent of interference to the dairy well or small irrigation well based on diversions

® This was before the City applied for and received permission to add the Floating Feather well as a point of
diversion. Cf. Exhibits 125 and 129.
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from the proposed Brookwood well is unknown.'® Because the likelihood and extent of
mterference is unknown, according to the City, the City necessarily cannot meet its burden of
proof under Idaho Code § 42-211 to affirmatively show that there will be “no adverse affects”
caused by the Brookwood well to the Chase ground water rights.

Equally significant, Idaho law makes clear that the City’s admissions cannot be rebutted
by contrary evidence or testimony:

An admission that is not withdrawn or amended cannot be rebutted by contrary

testimony or ignored by the district court simply because it finds the evidence

presented by the party against whom the admission operates more credible.
Deloge v. Cortez, 131 Idaho 201, 204, 953 P.2d 641, 644 (Ct. App. 1998) (quoting Quiring v.
Quiring, 130 Idaho 560, 944 P. 2d 695 (1997)). Therefore, to the extent the City offered
evidence or expert testimony regarding the “likelihood or extent of interference™ to the Chase
ground water rights, such evidence and tcstiniony are inadmissible.

As the City’s admissions make clear, the City chose to play dog-in-the-manger during
discovery by disavowing any knowledge about interference by its proposed Brookwood well.
Consequently, L.R.C.P. 36 binds the City to its admissions and bars the City from being able to
tell a different story at the hearing. As far as Rule 36 is concerned, the City has no evidence to
prove anything other than the “likelihood and extent of interference” is unknown. That falls well
short of the evidence needed to satisfy the City’s burden of proof.

IV.  THE PROPOSED CITY WELL NO. 4 IS SPECULATIVE.
In addition to the Brookwood well site, the City’s application also seeks the addition of a

second point of diversion referred to as the City of Eagle Well No. 4. The City’s request for well

No. 4 is purely speculative. Based on the deposition testimony of the City’s 30(b){6) wilness,

' Rule 527 of the IDWR Rules of Procedure require that answers to requests for admissions “conform to the
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Vern Brewer, the City Well No. 4 is “not in the [city’s] present scale of planning” to drill. See
Exhibit 107, pp. 24, LL 2-4. According to Brewer, the City does not own the land for the
proposed well no. 4 site and has no agreements in place to give it access to the site. See Exhibit
107, pp. 29, LL 1-14. The proposed City Well No. 4 also is contrary to the local public interest
for the reasons provided in Section II, above. Also, the City failed to provide any evidence to
meect its burden of proof that the well would not adversely affect other water rights.
CONCLUSION

In the end, this case is not, as the City will attempt to characterize it, about a City simply
trying to improve the viability of its water system. It is not as the City tries to paint, a “one-well”
city or a “city without water.” See e.g. Written Testimony of Merrill. Those are exaggerated

statements that ignore the reality that the City’s system is tied directly into United Water of

_ Idal'i(-)’s.s.ysfem“ahd is in no threat of g(-)ihg'\irifhouf.water.- See e.g., Exhibit 1197 This case is

also not about the vague assurances the City offered at the hearing to accept responsibility to
mitigate for any future interference and damages it will cause. As demonstrated by the litigious
history of this case, those assurances ring hollow and provide no guarantees.

Ultimately, this case is about fairness. The Estate has no objection to the City developing
its water system, so long as (1) it is done in accordance with the local public interest, and (2)
mitigation is in place before the adverse effects occur. It is unfair to require the Chases to suffer
through water outages, crop losses, reduced milk production, diseased or dead dairy cows, and
financial hardship—all of which are reasonably foreseeable and likely to occur based on the

Strowd report—auntil they are entitled to mitigation from the City.

requirements of the Idaho Rules of Civil Procedure,” which in the case of admissions is LR.C.P. 36.
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Allowing the City to develop the Brookwood well without mitigation in place is only
going to create more litigation. Additionally, it will unfairly shift the burden of proof onto the
Chases to prove interference and causation issues. Certainly, the Legislature foresaw this sort of
scenario and decided the best way to head off litigation is to prevent the adverse effects from
occurring in the first place and place the burden of proof on the applicant. IDWR rules make
clear, the burden of proof is on the applicant, i.e., the City in this case, to convince IDWR that
there will be “no adverse affects” before IDWR will allow ground water pumping at the
Brookwood site to occur. The applicant, in this case, has failed in that burden, and the
application must be denied.

This outcome is not unfair to the City. It simply requires the City to do what it should
have done over two years ago. Compensate the Chases for the costs to replace the dairy and
small irrigatioﬁ wells and related ex;u)ens.é.s,. agfeé to monitor and r-r.litigat.e. the lafgé irrigatioﬁ |
well, and take actions that are truly consistent with the local public interest. Those
commonsense actions merely maintain the status quo; they provide no windfall to the Estate, but
they allow the Chase family to continue to operate its small dairy and farming operation and
maintain their livelthoods. Moreover, those are all appropriate actions the City can choose to
undertake in the future as it moves forward, in a more reasoned approach, to expand its water

system. However, until that fime comes, the City’s application must be denied.

' Exhibit 119 is an Order from the [PUC finding “that United Water has adequate water supply for the present
requirements of the City.” The IPUC also noted that the “[Fire Flows] Agreement is not limited to fire flow and will
probably be used by the City to provide waters for other end-uses. See Exhibit 119, p. 3.
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DATED this 15™ day of December, 2003.

Attorg for ;ge Estate

CERTIFICATE OF SERVICE

The undersigned certifies that on the 15" day of December 2003, a true and correct
copy of the within and foregoing document was sent to the following person(s) by the method
indicated below:

Peter R. Anderson U, 8. Mail
729 W. Braemere Road

Boise, ID 83702

Jim Burton U.S. Mail

1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. U.S. Mail
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. U.S. Mail
Moore Smith Buxton & Turcke, Chtd

225 N. 9" St., Ste. 420

Boise, ID 83702
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State of 15%110 »
DEPARTMENT OF WATER RESOURCES

Western Region, 2735 Airport Way, Boise, [daho 83705-5082 - (208) 334-2190
FAX (208) 334-2348

DIRK KEMPTHORNE
Governor
KARL .] DREHER

November 17, 2003 Director

Re Ce,
PETER ANDERSON Moy Ve
C/0 IDWR STATE OFFICE 2 5,
1301 N ORCHARD ST ity 2y
BOISE ID 83706 , W%fﬁe

'5'00@618

Re: Application for Amendment of Permit No. 63-12448 for the City of Eagle

Dear Mr. Anderson:

You requested information from the Idaho Department of Water Resources (IDWR) at
the conclusion of the hearing last Friday in the above referenced matter. You asked for a
summary of water rights located in the NE % of SE %, Section 5, T4N, R1E in Ada
County.

Please see the enclosed summary of IDWR records in that regard. Page 1 lists records
with a point of diversion in that location. Pages 2 and 3 include records with a place of
use in that location. The far right-hand column in the summary identifies whether a
specific record is an adjudication claim, an adjudication recommendation or a water right.
An individual record number might appear in multiple formats, i.e., 63-2406.

This information is also being provided to the parties in this contested case. Please let me
know if you require additional information in this regard.

Sincerely,

el T

Steve Lester
Water Rights Supervisor

Enclosure

CC: Applicant and Protestants for Application for Amendment of Permit No. 63-12448
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ROSTER OF ATTENDANCE
IN THE MATTER OF APPLICATION FOR ) November 14,2003
AMENDMENT OF PERMIT NO. 63-12448 ) HEARING
IN THE NAME OF THE CITY OF EAGLE ) Beginning at 9:00 a.m.
) Conducted by Peter Anderson
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ROSTER OF ATTENDANCE

IN THE MATTER OF APPLICATION FOR ) November 13,2003
AMENDMENT OF PERMIT NO. 63-12448 ) HEARING
IN THE NAME OF THE CITY OF EAGLE ) Beginning at 9:00 a.m.

) Conducted by Peter Anderson
Hearing Officer
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TESTIMONY LOG FOR
THE MATTER OF THE AMENDMENT FOR PERMIT NO. 63-12448
IN THE NAME OF CITY OF EAGLE

Conducted by Peter Anderson, Hearing Officer
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TESTIMONY LOG FOR
THE MATTER OF THE AMENDMENT FOR PERMIT NO. 63-12448
IN THE NAME OF CITY OF EAGLE .

Conducted by Peter Anderson, Hearing Officer
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TESTIMONY LOG FOR
THE MATTER OF THE AMENDMENT FOR PERMIT NO. 63-12448
IN THE NAME OF CITY OF EAGLE

)

Conducted by Peter Anderson, Hearing Officer
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TESTIMONY LOG FOR
THE MATTER OF THE AMENDMENT FOR PERMIT NO. 63-12448
IN THE NAME OF CITY OF EAGLE

Conducted by Peter Anderson, Hearing Officer

DATE: ¢1/14/e2
TAPE NUMBER 3

TAPE LOCATION

TO FROM TESTIMONY DESCRIPTION

2052 | 2087 Pot Oleon, X Jedlaet

— - Rebodid case oy CHy rf Gy corddsd

211y | daas Livald  dosineds o Am@;:j Y el Vi pecond

-f5 7-




RICHARIVSON & QTLIEARY

ATTORNEYS AT LAW

Molly O'Leary

Tel: 208-938-7902 Fax: 208-938-7904
molly@richardsonandoleary.com
P.O. Box 1849 99 East Statc Strecct, Eagle, Idaho 83616

,. 0CT 22 203
October 21, 2003 %“gnggﬁs%ﬂcEs
GION
IDWR
Western Region
2735 Airport Way

Boise, ID 83705

Re: Eagle Water Company’s Witness & Exhibit List

Dear Sir/Madam:

We are enclosing your copies of Eagle Water Company, Inc.’s Exhibit No.207 and
Exhibit No.208, as noted on the above list, filed with the Department of Water
Resources on October 17, 2003.

These Exhibits were inadvertently omitted from Eagle Water's service on that date.

We appreciate your understanding.

Sincerely,

(\M Qi

Nina M. Curtis
Administrative Assistant for Molly O'Leary

encl.
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BRUCE M. SMITH, ISB # 3425 JrET e
TAMMY A. ZOKAN, ISB # 5450 Pl fne s
MOORE SMITH BUXTON & TURCKE, CHARTERED X
225 North 9® Suite 420

Boise, Idaho 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202 RECEIVED

[

MAR 13 zug3

)
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Attorney for the City of Eagle OCT 22 2003

WATER RESOURCES
WESTERN REGION

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

)
IN THE MATTER OF AMENDMENT OF ) THE CITY OF EAGLE’S RESPONSE TO

) THE EAGLE WATER COMPANY, INC.’S
APPLICATION FOR PERMIT NO. 63-12448 ) FIRST SET OF REQUESTS FOR '

PRODUCTIO
IN THE NAME OF THE CITY OF EAGLE UCTION

THE CITY OF EAGLE BY and through its attorney, MOORE SMITH BUXTON &
TURCKE, CHARTERED, hereby responds to the following requests for production nos. 1-15 by
the Eagle Water Company, Inc. (“Eagle Water”). As a general objection, the City objects to

- providing any resp;)nse or producing any documents protected by the attorey client or work

product privileges.

DEFINITIONS AND INSTRUCTIONS

In answering these discovery requests, furnish all information available to you, however
obtained, including hearsay which is available to you and including information known by orin

the possession of yourself, your attorney(s), investigator(s), expert(s), employee(s), or agent(s)

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
REQUESTS FOR ADMISSIONS TO THE CITY OF EAGLE - Page 1

Exhibit No.207
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retained by you or your attorney, or appearing in your records, and not merely information
known of your own personal knowledge.

If you cannot answer the following interrogatories in full, after e);ercising due diligence
to secure the information to do 80, S0 state, and answer to the extent possible, specifying your
inability to answer the remainder, and stating whatever information or knowledge you have
concerning the unanswered portion and detailing what you did in attempting to secure the
Aunknown information,

If you are unable to produce the requested documents after exercising due diligence to
secure the documents, so state and identify the reason for your inability to produce the
documents, the whereabouts of the documents if not in your control or possession, and the means
whereby you lost control or possession of the documents, Identify any documents which once
did exist if not now existing and state whatever information or knowledge you have concerning
the information contained in those documents,

The entire discovery herein is deemed continuing. If after responding to these
interrogatories, you acquire any documents requested herein, or any information related to any
interrogatories or documents requested herein which is not reflected by one of the answers, you
must file a supplemental discovery response. Such supplementation is requested herein in

addition to any supplementation required by the Idaho Rules of Civil Procedure.

THE FOLLOWING DEFINITIONS APPLY TO THESE DISCOVERY
REQUESTS:

1. “Application” means the Application for Amendment of Permit No. 63-12448 in the
Name of The City of Eagle.

2. “Document or Documents” means all writing of any kind, including the original and
all non-identical copies, whether different from the original by reason of any notation
made on such copies or otherwise including without limitation correspondence,

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
REQUESTS FOR ADMISSIONS TO THE CITY OF EAGLE - Page 2
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memoranda, notes, diaries, statistics, letters, telegrams, minutes, contracts, reports,
studies, checks, Statements, receipts, returns, summaries, pamphlets, books,
prospectuses, interoffice and intra-office communications, offers, notations of any
sort of conversations, bulletins, printed matter, computer printouts, teletypes,
telecopy, invoices, work sheets, and all drafts, alterations, modifications, changes,
and amendments of any of the foregoing, graphic or oral records or representation of
any kind including without limitations, photographs, charts, graphs, microfiche,
microfilm, videotapes, recording, motion pictures and electronic, mechanical, or
electrical records or representation of any kind including without limitation, tapes,
cassette discs, recordings.

3. “Eagle Water's Water Rights” means thé water rights represented by SRBA water
night claim nos, 63-7368; 63-7618; and 63-9245.

4. “Fact” or “Facts” mean all circumstances, events, evidence, information, including
statements or testimony made by, or knowledge of, any person(s), pertaining to or
touching upon the item or matter in question.

5. “Issues” means the issues set forth in the Notice of Hearing dated January 10, 2003,
which are as follows:

A. Will other water rights be injured by the amendment?

B. Will the requested chénge constitute an enlargement in the use of the original

right?
C. Will the proposed change conflict with the local public interest?

D. Will the proposed use be contrary to conservation of water resources within
the state of Idaho? '

6. “Person” includes any natural person, partnership, corporation, joint venture,
unincorporated association, governmental entity (or agency or other subdivision
thereof), quasi-public entity or other form of entity or combination thereof,

7. “You and Your” means the City of Eagle.

REQUESTS FOR PRODUCTION

REQUEST NO. 1: Please produce copies of all documents identified in your answers to
the above interrogatories and the admissions set out below.

RESPONSE TO REQUEST FOR PRODUCTION NO. 1: Attached please find (1)

Ground-water Conditions in the Dry Creek Area, Eagle, Tdaho, report prepared by IDWR

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
REQUESTS FOR ADMISSIONS TO THE CITY OF EAGLE - Page 3
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(1991); (2) Results of the 30-Day Pumping Test and Aquifer Analysis, report prepared by

CH2M Hill (1991); and (3) Aquifer test Floating Feather Well, report prepared by Scanlan

Engineering of Boise,

REQUEST NO.2: Please produce copies of all documents that contain information or

facts relating to the factual basis for the allegations and statements set forth in the Application.

RESPONSE TO REQUEST FOR PRODUCTION NO. 2: The City objects to this
interrogatory because it is overbroad, unduly burdensome, designed to harass, and
requests information generally available to the public. Notwithstanding the City’s
objection, see response to request for production no. 1.

REQUEST NO. 3: Please produce copies of all documents used, relied o1, or reviewed

in the preparation of your response to the interrogatories and admissions contained her_ein.

RESPONSE TO REQUEST FOR PRODUCTION NO. 3: See the response to
request for production no. 1.

REQUEST NO. 4: Please produce copies of all documents that you may offer as exhibits
at any hearing or trial in this case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 4: Exhibits for hearing have
not yet been identified, however the City does anticipate offering the documents identified
in the response to production no. 1 at any trial or hearing in this case.

REQUEST NO. 5: Please produce copies of all Eagle City Council minutes, transcripts,

memoranda, and related documents that relate to the Application.
RESPONSE TO REQUEST FOR PRODUCTION NO. 5: The City objects to this
Request because it is overbroad, unduly burdensome and requests the production of

privileged information. Notwithstanding the City’s objection, see response to request for

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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REQUEST NO. 6: Please produce copies of all documents that contain information or

facts relating to the Issues.

RESPONSE TO REQUEST FOR PRODUCTION NO. 6: The City objects to this
Request because it is ambiguous, vague, overbroad and overly burdensome and requests
the production of privileged information. Notwithstanding the City’s objection, to the
extent the City understands this request, see response to request for production no. 1.

REQUEST NOQ. 7: If you claim that the diversion of ground water pursuant to the

Application, if approved, will not injure Eagle Water’s Water Rights, please produce copies of
all documents that contain information or facts relating to such claim.
RESPONSE TO REQUEST FOR PRODUCTION NO. 7: See response to request

for production no. 1.

REOUEST NO. 8: If you claim that the Application, if approved, will not conflict with
the local public interest, please produce copies of all documents that contain information or facts
relating to such claim.

RESPONSE TO REQUEST FOR PRODUCTION NO. 8: See response to request
for production no, 1.

REQUEST NO. 9: Ifyou claim that the Application, if approved, will not be contrary to

conservation of water resources within the state of Idaho, piease produce copies of all documents
that contain information or facts relating to such claim.

RESPONSE TO REQUEST FOR PRODUCTION NO. 9: See response to request
for producti(;n no. 1.

REQUEST NO. 10: I you claim that the diversion of ground water pursuant to the

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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Application, if approved, will not interfere with, reduce, and/or otherwise diminish the ground
water levels at the locations of the points of diversion for the Eagle Water’s Water Rights, please
produce copies of all documents that contain information or facts relating to such claim.

RESPONSE TO REQUEST FOR PRODUCTION NO. 10: See response to request
for production no. 1.

REQUEST NO. 11: Kyou claim that the Application, if approved, will not constitute an

enlargement in the use of the original right, please produce copies of all documents that contain
information or facts relating to such claim.

RESPONSE TO REQUEST FOR PRODUCTION NO. 11: See response to request
for production no, 1.

REQUEST NO. 12: Please produce copies of all documents, data, data summaries,

reports, and/or scientific evidence that may be offered as evidence in conjunction with expert
testimony in this case.

RESPONSE TO REQUEST FOR PRODUCTION NO. 12: See response to request
for production no. 1.

REQUEST NO. 13: Please produce copies of all documents, data, data summaries,

reports, and/or scientific evidence that your expert(s) may rely on to prepare the evidence that
may be offered in this case.
- RESPONSE TO REQUEST FOR PRODUCTION NO. 13: See response to request

for production no. 1.

REQUEST NO. 14: Please produce copies of all documents, data, data summaries,
reports, and/or scientific evidence that may be offered as evidence related to the issue of injury to

other water rights.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY'*S FIRST SET OF
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RESPONSE TO REQUEST FOR PRODUCTION No.

for Production no,
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REQUEST N 15;

i Please producs copies of all documents, data, data summaries,

reports, and/or scientific evidence that may be offered ag evidenca

enlargement of use,

RESPONSE TO REQUEST FOR PRODUCTION No, 15;

PAGE B2
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14: See responae to request

related o the jxgus of

See response ta request
for pmdueﬁm no. 1.
DATED this
Kmmy A. Zokan
Attorney for the City of Eagle
CERTIFICATE OF SERVICE
IHEREBY CERTIFY that on the day of Mazch, 2003 1 cayged to be sorved a true

and correct copy of the fore

IDWR
Western Region

2735 Airport Way
Boise, Idaho 83705

Molly C'Leary
Exgle Waret Co,
P.O. Box 184¢
Eagle, Idaho 83616

Jim Burton
1856 N, Eagle R4,
Engle, Idaho 83616

APPLICANT’S RESPONSE
REQUESTS FOR ADMISS

Matt Howard

going CITY OF EAGLE'S RESPONSE To
COMPANY'S FIRST S8ET OF REQUESTS FOR ADMISSIONS

P.0, Box 190012
Boisz, Idsho 83719

Weldon: Fisher
546 E. Bercon

Light Rd.

Eagle, ldaho 83616

Glen Saxton

IDWR Stite Office
1301 N. Orchard Streqt
Boise, ID 83706

TAMMY A. ZOKAN

TO EAGLE WATER COMPANY'S FIRST SET OF
IONS TO THE CITY OF EAGLE - Page 7
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'RESPONSE TO REQUEST FOR PRODUCTION NO. 14: See response to request

for production no. 1.

REQUEST NO. 15: Please produce copies of all documents, data, data summaries,

reports, and/or scientific' evidence that may be offered as evidence related to the issue of

enlargement of use.

RESPONSE TO REQUEST FOR PRODUCTION NO. 15: See response to request

for production no. 1

DATED this l l day of March, 2003.

Lynne Sedlacek, Councilmember Tarmtr Zokay”
City of Eagle Attoryeyffor the City of Eagle
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ( day of March, 2003 I caused to be served 2 true

—

and correct copy of the foregoing CITY OF EAGLE’S RESPONSE TO THE EAGLE WATER

IDWR Matt Howard

Western Region P.0. Box 190012

2735 Airport Way _ Boise, Idaho 83719

Boise, Idaho 83705

Molly O’Leary Weldon Fisher

Eagle Water Co. 546 E. Beacon Light Rd.

P.O. Box 1849 Eagle, Idaho 83616

Eagle, Idaho 83616

Jim Burton Glen Saxton

1896 N. Eagle Rd. IDWR State Office

Eagle, Idaho 83616 1301 N. Orchard Street
Boi W

0 e s
A. ZOKAK

APPLICANT’S RESPONSE TO EAGL. ATER COMPANY’S FIRST SET OF
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BRUCE M. SMITH, ISB # 3425
TAMMY A. ZOKAN, ISB # 5450 i

MOORE SMITH BUXTON & TURCKE, CHARTERED Al L
225 North 9%, Suite 420 5.,-‘! o
Boise, Idaho 83702 Yol MAR 17 2003

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

RECEIVED
OCT 22 2003

WATER RESOURCES
WESTERN REGION

Attorney for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

)
IN THE MATTER OF AMENDMENT OF ) THE CITY OF EAGLE’S RESPONSE TO

) THE EAGLE WATER COMPANY, INC.’S
APPLICATION FOR PERMIT NO. 63-12448 )FIRST SET OF INTERROGATORIES,

)REQUESTS FOR PRODUCTION OF
IN THE NAME OF THE CITY OF EAGLE gDO%UMENTS NOS. 16-19 : '

)
)

THE CITY OF EAGLE BY AND THROUGH ITS ATTORNEY, MOORE SMITH
BUXTON & TURCKE, CHARTERED, HEREBY respond to the following interrogatories and
requests for production of documents nos. 16-19, by the Eagle Water Company, Inc. (“Eagle
Water Company™). As a general objection, the City objects to providing any response or

producing any documents protected by the attorney client or work product privileges.

DEFINITIONS AND INSTRUCTIONS

In answering these discovery requests, furnish all information available to you, however
obtained, including hearsay which is available to you and including iﬁformation known by or in
the possession of yourself, your attorney(s), investigator(s), expert(s), employee(s), or agent(s)

retained by you or your attorney, or appearing in your records, and not merely information

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
16-19 TO THE CITY OF EAGLE - Page 1
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known of your own personal knowledge.

If you cannot answer the following interrogatories in full, after exercising due diligence
to secure the information.to do so, so state, and answer to the extent possible, specifying your
inability to answer the remainder, and stating whatever information or knowledge you have
concerning the unanswered portion and detailing what you did in attempting to secure the
unknown information,

If you are unable to produce the requested documents after exercising due diligence to
secure the documents, so state and identify the reason for your inability to produce the
documents, the whereabouts of the documents if not in your control or possession, and the means
whereby you los't control or possession of the documents. Identify any documents which once
did exist if not now existing and state whatever information or knowledge you have concerning
the information contained in those documents.

The entire discovery herein_is deemed continuing. If after responding to these
interrogatories, you acquire any documenis requested herein, or any information related to any
interrogatories or documents requested herein which is not reflected by one of the answers, you
must file a supplemental discovery response. Such supplementation is requested herein in

addition to any supplementation required by the Idaho Rules of Civil Procedure.

THE FOLLOWING DEFINITIONS APPLY TO THESE DISCOVERY
- REQUESTS:

1. “Application” means the Application for Amendment of Permit No. 63-12448 in the
Name of The City of Eagle. "

2. “Document or Documents” means all writing of any kind, including the original and
all non-identical copies, whether different from the original by reason of any notation
made on such copies or otherwise including without limitation correspondence,

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY'S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
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memoranda, notes, diaries, statistics, letters, telegrams, minutes, contracts, reports,
studies, checks, statements, receipts, returns, summaries, pamphiets, books,
prospectuses, interoffice and intra-office communications, offers, notations of any
sort of conversations, bulletins, printed matter, computer printouts, teletypes,
telecopy, invoices, work sheets, and all drafts, alterations, modifications, changes,
and amendments of any of the foregoing, graphic or oral records or representation of
any kind including without limitations, photographs, charts, graphs, microfiche,
microfilm, videotapes, recording, motion pictures and electronic, mechanical, or
electrical records or representation of any kind including without limitation, tapes,
cassette discs, recordings.

3. “Eagle Water's Water Rights” means the water rights represented by SRBA water
rlght claim nos. 63-7368; 63-7618; and 63-9245.

4. “Fact” or “Facts” mean all circumstances, events, evidence, information, including
statements or testimony made by, or knowledge of, any person(s), pertaining to or

touching upon the item or matter in question.

5. “Issues” means the issues set forth in the Notice of Hearing dated January 10, 2003,
which are as follows:

A. Will other water rights be injured by the amendment?

B. Will the requested change constitute an enlargement in the use of the original
right?

C. Will the proposed change conflict with the local public interest?

D. Wiil the proposed use be contrary to conservation of water resources within
the state of Idaho?

6. “Person” includes any natural person, partnership, corporation, joint venture,
unincorporated association, governmental entity {or agency or other subdivision
thereof), quasi-public entity or other form of entity or combination thereof.

7. “You and Your™ means the City of Eagle.

INTERROGATORIES

INTERROGATORY NO. 1 Excluding IDWR personnel and the Protestants, please
idehtify every person known to you who has knowledge or information concerning any of the

facts related to (a) the Application and/or (b} the Issues. For each person identified, describe the

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
16-19 TO THE CITY OF EAGLE - Page 3
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substance of the knowlecige or information held by that person and provide that person’s name,
Job title, address, day-time phone number, and relationship to you.

RESPONSE TO INTERROGATORY NO. 1: The City objects to this interrogatory
because it is ambiguous, vague, overbroad and overly burdensome. Notwithstanding the
City’s objection, to the extent the City understands this request, the City is aware of the

following individuals who may have knowledge or information related to the City’s

application:
A Mayor
City Council
Eagle City Hall
P.O. Box 1520
Eagle, Idaho 83616

(208) 939-6813

(2)  Vern Brewer
City Project Manager/Engineer Liaison
Holladay Engineering Co.
P.O. Box 235
Payette, Idaho 83661
(208) 642-3304

(3)  Bill Strowd, P.G.
Former Employee of
Holladay Engineering Co.
1509 Dearborn
Caldwell, Idaho 83605
(208) 454-1051
(Mr. Strowd is a Rule 26(b) (4) (B) expert.)

(4) - Terry Scanlan, P.E., P.G.
Scanlan Engineering
600 East River Park Lane, Suite 105
Boise, Idaho 83706
(208) 383-4140

(5)  TheEagle Water Company and their representatives (hereinafter referred to
as the “Protestants” or the “Eagle Water Company”)
C/O Molly O’Leary, Esq.
Richardson & O’Leary PLLC

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
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99 East State Street, Suite 200
Eagle, Idaho 83616
(208) 938-7900

The City may identify and disclose additional individuals with knowledge or
information concerning this case as this case progresses.

INTERROGATORY NO.2: Identify each person you expect to call as an expert witness
at any hearing or trial in the above-captioned case. For each person, state (a) the subject matter
on which the expert is expected to testify, (b) the substance of the opinions to which the expert

is expected to testify, and (c) the underlying facts and data upon which the expert opinions are

based.
RESPONSE TO INTERROGATORY NO. 2: The City anticipates calling Mr. Terry

M. Scanlan, P.E., P.G., as an expert witness in this case. The City may identify and disclose
additional expert witnesses as this case progresses and thus, reserves the right to call
additional experts at hearing. Mr. Scanlan may testify regarding his analysis of the
groundwz_lter conditions in the vicinity of the proposed well and his opinion that the City’s
proposal would result in minimal impact on the aquifer and neighboring wells. Mr.

Scanlan’s opinions and expected testimony are based upon Idaho Department of Water

Resources records available to the public and the following reports: Ground-water

Conditions in the Dry Creek Area. Eagle, Idaho, prepared by IDWR (1991); Results of the

30-Dav Pumping Test and Aquifer Analysis, prepared by CH2M Hill (1991); and Aquifer

Test Floating Feather Well, prepared by Scanian Engineering of Boise. See response to
requests for production nos. 1-15.

INTERROGATORY NO. 3: Identify every person you may call as a witness at any

hearing or trial in the above-captioned case. For each person identified, describe the specific

factual matters as to which that person will testify and describe the substance of that person’s

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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testimony. For each person identified, provide that person’s name, job title, address, day-time
phone number, and relationship to you.

RESPONSE TO INTERROGATORY NO. 3: Please see the City’s résponse to
interrogatory nos. 1-2. These witnesses may testify generally regarding the diversion of
water by the City of Eagle as described in the City’s application. The City may identify and
disclose additional witnesses as this case proceeds, and therefore, reserves the right to call
additional witnesses at hearing.

INTERROGATORY NO. 4: Do you claim that the diversion of ground water pursuant

to the Application, if approved, will not injure Eagle Water’s Water Rights? If so, please
identify and describe each fact, study, analysis, opinion, and document that supports, negates,
and/or relates to your claim.

RESPONSE TO INTERROGATORY NO. 4: Yes. The City’s claim is based upon
Idaho water law, the analysis and réports described in its response to interrogatory no. 2,
and representations made by the Protestants, Multiple points of diversion, when operated
in parallel, will exhibit .less impact than a single point of diversion operating at the
authorized withdrawal rate. See reports identified in response to interrogatory no. 2.

INTERROGATORY NO. 5: Do you claim that the Application, if approved, will not
conflict with the local public interest? If so, please identify and describe each fact, study,
analysis, opinion, and document that supports, negates, and/or relates to your claim.

RESPONSE TO INTERROGATORY NO. 5: Yes. The City’s claim is based upon
Idaho water law and the analysis and reports described in its response to interrogatory no.

2. Itis in the public’s interest to develop a multiple-points-of-diversion well system.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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INTERROGATORY NQ. 6 Do you claim that the Application, if approved, will not be
contrary to conservation of water resources within the state of Idaho? If so, please identify and
describe each fact, study, analysis, opinion, and document that supports, negates, and/or relates
to your claim.

RESPONSE TO INTERROGATORY NO. 6: Yes. The City’s claim is based upon
Idaho water law and the analysis and reports described in its response to interrogatory no.
2. The City is not requesting an increase from its authorized withdrawal rate (cubic-feet-
per-second) or total allowed volume (acre-feet) in this application. See reports identified in
response to interrogatory no. 2.

INTERROGATORY NO.7: Do you claim that the diversion of ground water pursuant to
the Application, if approved, will not interfere with, reduce, and/or otherwise din_:inish the
ground wﬁter levels at the locations of the points of diversion for Eagle Water’s Water Rights?

If so, please identify and describe each fact, study, analysis, opinion, and document that supports, ‘
negates, and/or relates to your claim.

RESPONSE TO INTERROGATORY NO. 7: The City objects to this interrogatory
because it is ambiguous and vague. Notwithstanding the City’s objection, to the extent the
City understands this interrogatory, the City’s response is yes. Please see the City’s
response to interrogatory no. 4.

INTERROGATORY NO. 8: Do you claim that the Application, if approved, will not
constitute an enlargement in the use of the original right? If so, please identify and describe each

fact, study, analysis, opinion, and document that supports, negates, and/or relates to your claim.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
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RESPONSE TO INTERROGATORY NO. 8: Yes. The City’s claim is based upon
Idaho water law and the aralysis and reports described in its response to interrogatory nos.
2and 6.

INTERROGATORY NO. 9: Please identify all water rights held by the City of Eagle,_
including all water rights that the City of Eagle holds an interest in, including interests that are
legal, equitable, and/or contractual in nature.

RESPONSE TO INTERROGATORY NO. 9: The City objects to this interrogatory
because it is overbroad, unduly burdensome, designed to harass, and requests information
generally available to the public. Notwithstanding the City’s objection, the following water
rights held by the City is relevant to the City’s application: water right no. 63-11413.

INTERROGATORY NO. 10: Please describe the City’s business relationship with

United Water Idaho (“United Water™). In particular, please describe:

(a)  what role United Water currently plays in the servicing of the City’s customers;

(b)  what role United Water will play in the administration of the points of diversion
that are the subject of the City’s present Application; and

(c)  what role United Water will play in the distribution of the water proposed for
diversion pursuant to the City’s Application.

RESPONSE TO INTERROGATORY NO. 10: The City has a
commercial/contractual relationship with the United Water Idaho (UWI) and with their
operating division, United Water Operations (UWOQ). The City has an agreement with
UWI for the provision of fire flow backup. The City has a separate “To and Through
Agreement” that allows UWI to utilize the City’s 12-inch main on Floating Feather Road.

Operation under these agreements js discussed in the City’s response to interrogatory no.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
16-19 TO THE CITY OF EAGLE - Page 8




11. These agreements are a matter of public record.

(a) UWO presently reads meters, makes service calls and repairs, and bills Eagle
residents for water used from the City’s system.

(b) None.

(c) UWO will operate the well, read meters, perform routine maintenance on the well,
make necessary repairs to the well, and report to the City in accordance with
contract terms set forth by the City.

INTERROGATORY NO. 11: Please describe the manner in which the City’s water
diversion and/or distribution system is connected to United Water facilities. In particular, please
describe, in detail, the nature of United Water’s access to the City’s water diversion and/or
distribution system.

RESPONSE TO INi‘ERROGATORY NQO. 11: The City objects to this
interrogatory because it is not understood what the Eagle Water Company means by the
City’s “water diversion” or “distribution system.” Notwithstanding the City’s objection,
the City’s Lexington Hills well is connected to United Water Xdaho (UWI) pipes at two
points.

It is also not clear what the Eagle Water Company means by “access” to the City’s
diversion or distribution system. As a good faith response, UWI can get into the well house
and get to the valves that control flows.

INTERROGATORY NO. 12: Please describe the intended place of use for the water
proposed for diversion pursuant to the City’s Application.

RESPONSE TO INTERROGATORY NO. 12: The City of Eagle’s Municipal

Service Area.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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INTERROGATORY NO. 13: Please describe, in detai, what, if any, system the City has

in place to ensure that water it diverts pursuant to the water rights identified in response to
Interrogatory No. 9 is not used outside the City’s service area, either directly or through co-
mingling with United Water’s water.

RESPONSE TO INTERROGATORY NO. 13: The water diverted from the City’s
wells is equal to the volume delivered to the City’s service area. This is confirmed by
means of metering,.

INTERROGATORY NO. 14: Please describe, in detail, what, if any, system the City

will have in place to ensure that water it diverts pursuant to the City’s Application will not be
used outside the City’s service area, either directly or through co-mingling with United Water’s
water.

RESPONSE TO INTERROGATORY NO. 14: See response to interrogatory no. 13.

REQUESTS FOR PRODUCTION

REQUEST NO. 16: Please produce copies of all documents, data, data summaries,
reports, and/or scientific evidence that contain information or facts supporting your response to
Interrogatory No. I0.

RESPONSE TO REQUEST FOR PRODUCTION NO. 16: The City objects to this
request because it is ambiguous and because it is not calculated to- lead to admissible
evidence. Notwithstanding the City’s objection, please see the August 1, 1997 Agreement to

Provide Supplemental Water for Fire Flows and the December 2, 1997 Agreement.

REQUEST NO. 17: Please produce copies of all documents, data, data summaries,

reports, and/or scientific evidence that contain information or facts supporting your response to

Interrogatory No. 11.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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RESPONSE TO REQUEST FOR PRODUCTION NO. 17: See response to request
for production no, 16.

REQUEST NO. 18: Please produce copies of all documents, data, data summaries,

reports, and/or scientific evidence that contain information or facts supporting your response to
Interrogatory No. 13.

RESPONSE TO REQUEST FOR PRODUCTION NO. 18: The City objects to this
request because it is ambiguous and because it is not calculated to lead to admissible
evidence. Notwithstanding the City’s objection, please see the August 1, 1997 Agreement to
Provide Supplemental Water for Fire Flows and the December 2, 1997 Agreement, and the
United Water Operations Metering Reports dated February 2001 — February 13, 2003.

REQUEST NO. 19: Please produce copies of all documents, data, data sumrnaries,
reports, and/or scientific evidence that contain information or facts supporting your response to
Interrogatory No. 14.

RESPONSE TO REQUEST FOR PRODUCTION NO. 19: See response to request
for production no. 18.

DATED this &day of March, 2003.

Lynne Sedlacek, Councilwoman v Al Zokan
City of Eagle Attomgy for the of Eagle

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
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RESPONSE TO REQUEST FOR FRODUCTION NO. 17; See respome to request
for production ne, 16,

REQUEST NO. 18: Please produce copies of all documents, dats, daty summaries,
reporis, and/or scientific evidence that contain information or facts Supperting your responss o
Interrogatory No. 13.

RESPONSE TO REQUEST FOR FRODUCTION NO, 18: The City objects to this
request breause it is ambiguous and becxuse it is not exiculated to lead to xdmissibie
cvidence. Notwithstanding the City's objection, please zee the Av gust L, 1997 Agrecment 1o
Erevide Sunplemental Water for Fire Flows and the December 2, i997 Agreemont, and the
United Water Operations Metering Reparts dated Febryary 2001 - February 13, 2003,

- BROUEST NOQ, 19: Please produce copies of sll documents, ﬂm., dixa summesies,
ceports, and/or sciemific evidence that contain information or facts supporting YOUr Tésponse to
Interrogatory No. 14,

RESPONSE TO REQUEST FOR PRODUCTION NO. 19: See response to request
for production no. 18.

DATED this day of March, 2003,

Tammy A Zokan
Attorney for the City of Exgle

APPLICANT'S RESPONSE TO EAGLE WATER COMPANY'S FIRST SET OF
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the / 4’ day of March, 2003 I caused to be served a true
and correct copy of the foregoing CITY OF EAGLE’S RESPONSE TO THE EAGLE WATER
COMPANY’S FIRST 'SET OF INTERROGATORIES AND REQUESTS FOR AND
PRODUCTION 16-19 TO THE CITY via U.S. Mail Postage pre-paid, and addressed to the
following: '

IDWR Matt Howard

Western Region P.O.Box 190012 .
2735 Airport Way Boise, Idaho 83719
Boise, Idaho 83705 '

Molly O’Leary Weldon Fisher

Eagle Water Co. 546 E. Beacon Light Rd.
P.O. Box 1849 Eagle, Idaho 83616
Eagle, Idaho 83616

Jim Burton Glen Saxton

1896 N. Eagle Rd. IDWR State Office
Eagle, Idaho 83616 1301 N. Orchard Street

Boise, ID 83706

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY’S FIRST SET OF
INTERROGATORIES AND REQUESTS FOR PRODUCTION OF DOCUMENTS NOS.
16-19 TO THE CITY OF EAGLE - Page 12
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RECEIVED & FILED
CITY oF EAGLE
AGREEMENT TO PROVIDE SUPPLEMENTAL WATERFORFIREFLOs  JUL { & 1997

A United Water provides domestic, commercial, and fire fiow water in the Eagle, Idaho
area and is a public utilify within the meaning of the [daho Public Uiility law,

B. Eagle desires to obizin an ad&‘iﬁonal sotiree of water, including for fire protection
purposes, 1o serve Eagle,

C. United Water is willing and able fo make quantities available fo Eagle during each month
of the year for fhe term hereof, as provided turther herein.

Feather Well.

2, Pavment: City wilj pay, as billed monthly, for agtyal flow through the meter, ot the
metered tariff rates then allowed fo United Water by the IPUC for such provision.

5. Inferruptions:  Unifed Water shall use reasonable care and diligence to prevent
inien-upﬁor_rs and ﬂu@aﬁ_ons in delivering the water provided forin this Agreement. Both parties agree

complete said repairs or maintenance in g timely and workmanlike manner

Agresment - 1
uwi\eagie\waaer.agr
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7 Notices: All notices required or desired fo be given under this Agreement shafl be in
wriling and deliveregd Personaly or sent by facsinie or by first class United States maj, Postage prepaid
addressed as foliows; : .

If to Eagle:

310 East State Streat
Eagle, Idaho 83616
208/939-6813
208/939-6827 (faceimile)
Afin: City Clerk

ifto United Water:

United Water {daho Inc,

P.O, Box 7488

Boise, idaho 83709
08/362-1704

208/362-3858 (facsimila)

8. I\Jisceﬂane;pps:_

=hforc The failure on ﬁmepazfofanypartytoenforgeiisﬁghtsastoany )
Provision of the Agreemer shall not be constryed ag awalver of such party or parties
rights fo enforce such Provision in the future, : .

ken over by or fransferred fo » Successor company, sych shall ot be deemed an
assighment heretnder, United Water agrees fo give Eagle prompt written notice of
any such change in wnership,

d. SeVerabili&: Ifany section, subse_cﬁon, sentence, clayse, phrase or porfion of this
cement is for any reason held invaliq, preempled or unconstiytiona by any court
Or by any Federa or State agency of competent jurisdiction, such porfion shall be
deemed Separate, distinet and jpyd pendent provision of tijs Agreement. and sych
holding shalf het affect the validity of the remaihing portions hersof,

e. Aeld blication of Law, This Agreement is subject to all applicable Bws of the State of
ahio,

Agreement - 2
mMEammumwnmr
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Authorily, The parties hereip represent and confirm that they have the authority to
execute this Agreement on their behalf and on behalf of the other persons named
herein, although those persons may not have executed this Agresment,

Counfernarts. This Agreement may be executed in counterparts, each of which shal
consiitute an original, but all Together shall constifute ohe and the same Agreement.

_ INWITNESS WHEREOF, the undersigned have executed this Agreementas of the date first above

CITY OF EAGLECITY
By:
lfs: or

§
e < W F
B8 ony, R0 UNTEDWATER bAtO NG
: P
isi___y BT,
Agreement - 3

uwi\eagle\v.raaer.agr
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This Agreement is made thic Z-d day of Qetom by 997, by and between the City of Eagle, an
Idaho municipal corporation {herein called “City™), and United Water ldaho Inc,, an Idaho corporation
(herein called “UWIDm). .

A. City is the owner of 2 municipal, domestic water transmission and distribution system in
the City of Eagle (hereinafrer called the “System”), The geographical boundaries of the System are shown

“on Exhibit A, attached hereto and rmade g part hereof, which geographical boundaries of the System may

be amended by the City from time to time,

B. UWID is engaged in the business of OWning, operating and managing a potable water
systems, and delivering potable water. UwD OWns and operates potable water reservoir commonly
known_as the Hidden Holiow reservoir (the “Reservoir). .

C Clty desires to have UWID Provide such emergency back-up water 1o City and UWID
desires to provide emergency back-up water to City,

'D.' Conveyance of emergency back-up warer o City from the Reservoir wil| Fequire that
UWID convey potable water to and through the System. City desires to have_ UwiD convey such
emergency back up water 1o City from the Reservoy to and through the System.

NOW, THEREFORE, in consideration of the recitals above which are incorporated below, the
mutual terms, conditions, covenants and agreements contained herein, the parties hereto agree as foliows: .

_ 2. The System shalj be constructed and at all times maintaineq in good order and condition
and in accordance with standard engineering practices and all applicable safety codas and Jawfy]

_ 8ovemmenta/ regulations, including all applicable local, state, and federa) regulations,

be required 1o provide City with a new centificate of instrance evidencing such higher Iimits.

5. This Agreement shall at all times be subject 1o al] rules, ragulations and orders that may be
lawfully preseribed by the IPUC or by any other Bovernmental authority now or hereafter having
Jurisdiction over such matters,

AGREEMENT - 1

UV\%agle\reser.agr
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6. City and UWID acknowledge that delivery of water other than water controlled by City
and/or UWID is undesirable and agree that City shall not grant a permit, license or other agreement for the
use of the Syster to another water service provider during the term of this Agreement,

7. It the event of an amendment to the faws, rules or regulations of City, the State of Idzho,
of the IPUC applicable to this Agreement, or for periodic review of any section of this Agreement, the
terms of this Agreement and the rights and privileges hereby conferred may be changed, altered, amended,
or medified upon mutual Agreement between City and UWID to carrying out the intent of this Agreement,
In all cases, sixty (60) days notice shall be required on the part of City or UWID to reopen the Agreement
pursuant to this section,

3. Sale, assignment, lease or other transfer of this Agreement by UWID may occur only
subsequent to notification to City. Sale of the System by City shall be subject to the terms of this
Agreement, '

a. GENERAL PROVISIONS.

a. All notices, demands, Tequests, and other communications under this Agreement shall be
in writing and shall be deemed properly served or delivered, if delivered by hand to the party to
whose attention it js directed, or when sent, three (3) days after deposit in the U.g, mail, postage
prepaid, by registered or certified mail, return receipt requested, o if sent by facsimile to the party
to whose attention it is directed, addressed as follows:

If to City: The City of Eagle
Attn: Mayor
City Hall
310 E. State Street
Eagle, ID 83616
{208) 933-6813
(208) 939-6527(facsimile)

if to UWID: United Water Idaho Ine.
Attn: President _
8248 W. Viciory Road
Boise, Idaho 83707
{208) 362-1704
{208) 362-3858 (facsimi le)

or at such other address or to such other party which any party entltled to receive notice
hereunder designates to the other in writing as provided above.

b. Upon reasonable request by City, UWID shall send @ representative to any particular
meeting of City's Coundil and shall provide City with qQuartatly reports of activities in connection
with conveying water to and through the System. ’ :

c. The failure on the patt of either barty to enforce its rights 35 10 any provision of the
Agreement shall not be construed as a walver of its rights to enforce such provision in the future,

d. If any party shall fai) to perform such party’s obligation(s) conternplated herein for any
reason, one or more of the other parties may pursue any and all ternedies at law or equity;
provided, however, all parties affected by any default agree 10 attempt fo mediate a settlement in
good faith prior to initiating Kitigation. In the event litigation is filed, the prevailing pany or parties
shall be entitled to an award of reasonable costs and attorneys’ fees.

AGREEMENT - 2
UM\eagle\msemgr
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S WHERECF, the undersigned have duly executed this Ag
above written.

CITY OF EAGLE, an idaho municipal ¢orporation

By:

e if any section, subsection; sentence, clause, phrase or poriion of the Agreement is for any
reason held invalid, preempted or unconstitutional by any Federal or State cournt of competent
jurisdietion, such portion shall be deemed a separate, distinct and independent provision of the
Agreement, and such holding shall not affect the validity of the remaining portions hereof,

f. The Agreement

Is subject to all applicable laws of the State of Idaho and ordinances of
City.

& The terms, feépresentations, provisions, covenants, agreements and indemnities shall
remain binding upon and for the parties hereto

until fully observed, kept or performed.
IN WITNES

reement as of the date first

UNITED WATER IDAHO INC.,, an ldaho
corporation

ATTEST:

City Clerk

BY%&»U%“’:’Z { Z -‘é
RicHKard Yzag.l\i< , Mayor

William C, Linam, President

AGREEMENT » 3
UWhesgle\reser.agr



EXHIBIT A

Geographical Boundarjes
City of Eagle Water System

- Commencing at the section corner common to Sections 4, 5, 8 and 9, Township 4 North,

Range 1 East, Boise Meridian, Ada County, Idaho, the REAL POINT OF BEGINNING:

thence westerly along said north Lne of the south half of the north half of Section 3,
approximately 3/4 mile to the commog north-south section fine of Sections 3 and 4,
Township 4 North, Range 1 East, Boise Meridian;

thence southerly along said north-south section line of Sections 3 and 4 approximately 1/4
mile to the 1/4 corner common 1o said Sections 3 and 4, Township 4 North, Range 1 East,
Boise Meridian;

thence westerly along the east - west half section line of said Section 4 approximately 1/8
mile to the centerline of Dry Creek:

thence southerly along said west Jine of the east half of the west half of Section 4
approximately 3/8 mile to the north line of the south half of the south balf'of said Seetion
4, Township 4 Notth, Range 1 East, Boise Meridian:

thence Wésteriy along said north fine of the south half of the south half of Section 4
approximately 1/4 mile to the common north - south section fine of said Sections 4 and 3,
Township 4 North, Range 1 East, Boise Metidian;

thence southerly along said north - south section line of Sections 4 and 5 approximately

1/4 mile to the section comer common to Sections 4, 5, 8 and 9, Township 4 North,
Range 1 East, Boise Meridian, the REAL POINT OF BEGINNING: _

tkejthiwordiconfmedeagledoo
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UNITED WATER OPERATIONS
-—_"m.‘-'—'—‘i——“_——
8248 W. Victory Road RECEIVED & FILED
Boise Idaho §3709 CITY OF EAGLE
File: -
Lexington Hills - Pond Route fo:@?.___
Master Meter '

Accompiz SS OO0 >0 . -
Date L-(2. ¢ 3
Meter Reading 7204062 Gallons
Previous Reading 108 4 S—g Gallons

Difference . A 500 a Gallons

Divide 7.48 3343 CCF

Balance Forward $ &7 { (-

Rate 0.72/100 CCF s 2407

Custoraer Charge $ 20.82

BILL AMOUNT $ /308~ .
BILL TO: Lexington Hills Homeowners Association

815°E: r Yeo] W daze, LF
Eagle, ID 83616 L. 202
M' U4 €27063
COPY TO: Cityof Eagie "
Box 1520

Eagle, ID 83616
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UNITED WATER OPERATIONS

RECEIVED & FILED
8248 W. Victory Road CITY OF EAGLE
Boise Idabo 83709 ‘
208-362-7304 JAN 2 1 2003
HB‘
Legiggton Hills - Pond Route to:
Master Meter
Account¥ A5 OO 20
" Date [~ lb~-03
Meter Reading 105 4SS ¥ Gallons
Previous Reading Ls7 313 Gallons
Difference 4 ¥ f ‘[ £ Gallons
Divide 7.48 CH 3L CCr
Balance Forward $ ~o—
Rate 0.72/100 CCF $ Y-z
Customer Charge $ 20.82
BILL AMOUNT $ e

BILL. TO:  Lexington Hills Homeowners Association

I8t E-StonybrookBr. 940/ o) Lare. L
Eagle, YD 83616 ATe. 265
' o Prpret. Jd €3703

COPY TO: City of Eagle
- Box 1520
Eagle, ID 83616
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UNITED WATER OPERATIONS

8248 W. Victory Road
Boise Idaho 83709
208-362-7304

Lexington Hills — Pond

Master Meter
- - Account # - 55/;030 o
~ Date /2‘//2//02\'

Meter Readfng é57, 3/3 Gallons

Previous Reading &/ ?; 450 Gallons
Difference . - 3 7, §57 ___ Gallons
Divide 7.48 5,661 CCF
Balance Forward | $ -
Rate 0.72/100 CCF $ 36. 44
Customer Charge $ 20.82
BILL AMOUNT s 57.2.¢6

BILLTO:  Lexington Hills Homeowners Association
. Geol W Maze, L

Eagle, ID $3616 A, 2o
Bacer, Jd £3703
COPY TO: City of Eagle

Box 1s20
“Eagle, ID 83616




UNITED WATER OPERATIONS

8248 W. Victory Road
Boise Idaho 83705
208-362-7304

Lexington Hills - Pond

Master Meter
Accomt# .. 550030, . .
Date /= 1d- 02
Meter Reading é /9, 45, é
Previous Reading 532 /97
Difference ' | g 7/ 259
Divide 7.48 /[, 66l
Balance Forward 3 —&-
Rate 0.72/100 CCF 5 74,56
Customer Charge S 20.82
BILL AMOUNT $ /64, 2
BILL TO:  Yexington Hills Homeowners Association

COPY TO:

1815R-Stonybrook Br. 50/ U Jdrre. LF
Esagle, ID 83616 Lte. 203

5‘13*'-‘-—‘\1“, @.{ €3 705
City of Eagle '
Box 1520
Eagle, ID 83616

Gallons

Callons
Gallons

CCF
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UNITED WATER OPERATIONS ECEVED & FILED
CITY OF EAGLE
8248 W. Victory Road
Boise Idaho 83709 OCT 16 2062
208-362-7304
Fie:
Route fo:
Lexington Hills — Pond
Master Meter
Accomnt I SO63230 -
Date (o~ H—0D—
Meter Reading Sz 2197 Gallous
Previons Reading SAe37! Gallons
Difference | /L& 26 Galloas
Divide 748 /5 ¥ CCF
Balance Forward $ ——
Rate 0.72/100 CCF $ /- 3%
Customer Charge 3 20.82
BILL AMOUNY $ 3XR-20

"o -

BILLTO: Lexingtor Hills Homeowuers Association
1815 E-Stenybreok-Dr. ¥4 o o) Stz Lt
Eagle, ID 83616 e, @02

Bick \}ﬂ_{{ €3703

COPY TO: City of Eagle
Box 1520
Eagle, ID 83616

as Ly
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UNITED WATER OPERATIONS

8248 W. Victory Road
Boise [daho 83709
208-362-7304

Lexington Hills — Pond

Master Meter

Accoﬁ;;# 5/ 508 30 ‘ ) o ' -7
pate____1—/3—0 2~ _ |
Meter Reading I ;LOB 7/ - Gations
Previous Reading 5 0 37/ Gallons

Difterence | -~ & Gallens

Divide 7.48 . CCF

Balance Forwayrd b4

Rate 0.72/100 CCFR s

Customer Charge ) 20.82

BILL AMOUNT $ 2082~

BILL TO:  Lexington Hills Homeowners Association

Eagle, ID 83616

Br. Joof W) vz, LF
. Qo3

Breci Jd €3703

COPY TO: ' City of Eagle

Box

is20

Eagle, ID 83616
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UNITED WATER OPERATIONS

8248 W, Victory Road
Boise Idaho 83709
208-362-7304

Lexington Hills — Pond

Master Meter
Account # 5506030 .
Date g~ /- 02,
Meter Reading ‘ 5X4827/
Previous Reading S20 37/
 Difference | - O—
Divide 7.48
Balance Forward 3 — D —
Rate 0.72/1060 CCF b
Customer Charge $ 20.82
BILL AMOUNT $ R0. 93,
BILLTO: Lexington Hills Homeowners Association
1315 E-StonybreokBr. 94 6] ol Staze &
Eagle, ID 83616 AL, 2032
M £3 703
COPY TO:  City of Eagle
Box 1s20

Eagle, ID 83616

Gallons

Gallons

Gallons

CCF
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RECEIVED & FILED ]

UNITED WATER OPERATIONS |  CITY OF samit
8248 W. Victory Road MAY 16 2002
Boise Idaho 83709 Files___
208-362-7304 | Rousro__—
———|
Lexington Kills — Poud
Master Meter
Account # 55 6030 )
Date 5-1S- 03~
Meter Reading 520371 Gallons
Previous Reading £lc31l Gallons
| Difference - &~ Galloos
Divide 748 CCF
Balance Forward 3 /80,44
Rate 0.72/100 CCF $
Customer Charge 3 20.82
BILL AMOUNT $ A0 1. 2Le

BILL TO: Lexington Hills Homeowners Association
1815 E. Stonybrook Dr.
Eagle, ID 83616

COPYTO: City of Eagle
Box 1520

Eagle, ID 83616
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UNITED WATER OPERATIONS

COPY TO:

VED & CILED
R AT OF EAGLE

L]

390 W Stuke Sf-
Eagle, ID 83616

City of Eagle
"Box 1520
Eagle, ID 83616

8248 W. Victory Road \ w2 25 2002
Boise Idaho 83709 .
208-362-7304 £ Rt e
Lexingtou Hills — Pond |
Master Meter
Account# IS 660
Dae H-ag-03 B
Meter Reading 52037/ Gallons
Previous Reading 419 43/ Gallons
Difference (06948 Gallons
Divide 748 /349y CCF
Balance Forward $ F R Jan fob er %gﬂ”é‘gﬁ
Rate 0.72/100 CCF $ 9746
Customer Charge h 20.82
BILL AMOUNT s (80 4Y
BILL TO: Lexington Hiﬁs Homeowuers Associatiog
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UNITED WATER OPERATIONS
8248 W. Victory Road
Boise Idaho 83709 ' —
Lexington Hills — Pond DEC 19 2001
Master Meter File:
Route to:
Account # _ 55_@02 0 _ — —
Date [8.—76-6!
Meter Reading ' 415437 Gallons
Previous Reading 37 (I(M Gallons
Difference [f Tat7 _ Gallons
Divide 7.48 &8 CCF
Balance Forward Y Ab. § > nf'U EustE, Chs
Rate 0.72/100 CCF $ 45.27
Customer Charge 3 20.82
BILL AMOUNT $ 8L-91

BILL TO:  Lexington Hills Homeowners Association
1815 E-Stonybrook- P
3o wStak SF Eagle, ID 83616

COPY TO: . City of Eagle
Box 1s20
Eagle, ID 83616
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UNITED WATER OPERATIONS
8248 W. Victory Road ECEiVED & FILED
Boise Idako 83709 R Y OF EAGLE
208-362-7304
0cT 25 2801
Lexington Hills — Poud File: :
Master Meter Route 10

" Aecount# .. 5§0030 - - . o

Date [O~23-0 1
Meter Reading g S L,( Gallons
Previous Reading 350876 Gallons
Difference AIS2Y " Gallens
Divide 7.48 28 /8 CCF
Balance Forward $ 208 - Spt dusormer ehirse
Rate 0.72/100 CCF $ 2.1
Customer Charge $ a?Of g "1
BILL AMOUNT $ 636

BILL TO:  Lexington Hills Homeowners Association

pirie3 .
Sto Eagle, ID 83616

COPY TO:. Cityof Eagle
Box 1520
Eagle, YD 83616
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UNITED WATER OPERATIONS

8248 W, Victory Road

Boise Idaho 83709
268-362-7304
Lexington Hills - Pond
Master Meter
Acct_)unt# i 5 500 3 0
Date f - /7= d/ H
Meter Reading | 3& 0L76
Previons Reading 350876
Difference | -
Divide 748
Balance Forward $ /A9 -S: <
Rate 6.72/100 CCF 3
Customer Charge 3 6. s
BILL AMOUNT $ 830/
BILLTO: Lexington Hiﬁs Homeowners Association

COPY TO:

1815 E. Stonybrook Dr.
Eagle, ID 83616

City of Eagle
Box 1520
Eagle, ID 83616

Gallons

Gallons

Galfous

CCF

FagE

13717
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UNITED WATER OPERATIONS

8248 W, Yictory Road
Boise Idaho 83709
208-362-7304

Lexington Hills — Pond

Master Meter
Account#__ 55 0030 _
Date 5 /b -0/ |
Meter Reading 3508 7t Gallons
Previons Reading A4 0SAS” Gallons
Difference podS —__ Gallons
Divide 7.48 3 063 CCF
Balance Forward $ . o
Rate 0.72/100 CCF $ 5%.09
Customer Charge $ (2, %
BILL AMOUNT ) [20.8%5
BILLTO: Lexington Hil-ls Homeowners Association
1815 E. Stonybrook Dr-.
Eagle, ID 83616
COPYTO: City of Eagle
- Box 1520

Eagle, ID 83616
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UNITED WATER OPERATIONS

8248 W. Victory Road
Boise Idaho 83709
208-362-7304

Lexington Hills — Pond

Master Meter
. Account# S5 0030 . -

‘Date 92"/'@—5/ —

Meter Reading ATISIAS Gallons

Previous Reading RT72AF 460 Gallons
Difference _STE565 - Galloss
Divide 7.48 A3 CCF
Balance Rorward 3 \’9
Rate 0.72/100CCF g 4.9/
Customer Charge R 4 55/ JR
BILL AMOUNT s 37,73

— e - " ' . L bt . — - . .. — - A B

BILL TO: Lex'ingtbn Hills Homeowners Aéso}:iatiOn
1815 E. Stonybrook Dr. .
Eagle, 1D 83616

COPY TO: City of Eagle
Box 2520
Eagle, ID 83616
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UNITED WATER OPERATIONS

8248 W, Victory Road
Boise ¥daho 83709
208-362-7304

Lexington Hills - Pond

Mastex Meter
Account # 550020 ) i
Date e as
Meter Reading 27 2900 Gallons
Previons Reading 22 919¢ Gallons
Difference 43 T4 Gallons
Divide 748 SN, CCF
Balance Forward $ ¢0-78
Rate 0.72/100 CCF $ Y213
Customer Charge $ ¢ A
BILL AMOUNT $ J4 Y-S

— — L — - —

BILL TO:  Lexington Hills Homeowners Association,
1815 E. Stonybrook Dr.
Eagle, ID 83616

COPY TO: City of Eagle
© Box 477
Eagle, ID 83616
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BRUCE M. SMITH, ISB # 3425
TAMMY A. ZOKAN, ISB # 5450

MOORE SMITH BUXTON & TURCKE, CHARTERED

225 North 9™, Suite 420 RECEIVED
Boise, Idaho 83702 :

Telephone: (208) 331-1800 OCT 22 2003
Facsimile: (208) 331-1202 Vg@ggﬁEggsggggﬁs
Attorney for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

)
IN THE MATTER OF AMENDMENT OF ) THE CITY OF EAGLE’S FIRST

) SUPPLEMENTAL RESPONSE TO THE
APPLICATION FOR PERMIT NO. 63-12448 )JEAGLE WATER COMPANY, INC.’S

JFIRST SET OF REQUESTS FOR
IN THE NAME OF THE CITY OF EAGLE ) PRODUCTION Q .

)
)
)

THE CITY OF EAGLE BY and through its attorney, MOORE SMITH BUXTON &
TURCKE, CHARTERED, hereby supplements its response to the following requests for
production by the Eagle Water Company, Inc. (“Eagle Water”). As a general objection, the City
objects to providing any response or producing any documents protected by the attorney client or

work product privileges.

DEFINITIONS AND INSTRUCTIONS
In answering these discovery requests, furnish all information available to you, however
obtained, including hearsay which is available to you and including information known by or in

the possession of yourself, your attorney(s), investigator(s), expert(s), employee(s), or agent(s)

APPLICANT’S FIRST SUPPLEMENTAL RESPONSE TO EAGLE WATER
COMPANY’S FIRST SET OF REQUESTS FOR ADMISSIONS TO THE CITY OF
EAGLE - Page 1

Exhibit No.207
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retained by you or your attorney, or appearing in your records, and not merely information
known of your own personal knowledge.

If you cannot answer the following interrogatories in full, after exercising due diligence
to secure the information t'o do so, so state, and answer to the extent possible, specifying your
inability to answer the remainder, and stating whatever information or knowledge you have
concerning the unanswered portion and detailing what you did in attempting to secure the
unknown information.

If you are unable to produce the requested documents after exercising due diligence to
secure the documents, so state and identify the reason for your inability to produce the
documents, the whereabouts of the documents if not in your control or possession, and t_he means
whereby you lost control or possession of the documents. Identify any documents which once
did exist if not now existing and state whatever information or knowledge you have concerning
the information contained in those documents. |

The entire discovery herein is deemed continuing. If after responding to these
interrogatories, you acquire any documents requested herein, or any information related to any
interrogatories or documents requésted herein which is not reflected by one of the answers, you
must file a supplemental discovery response. Such supplementation is requested herein in

‘addition to any supplementation required by the Idaho Rules of Civil Procedure.

THE FOLLOWING DEFINITIONS APPLY TO THESE DISCOVERY
REQUESTS:

1. “Application” means the Application for Amendment of Permit No. 63-12448 in the
Name of The City of Eagle.

2. “Document or Documents” means all writing of any kind, including the original and
APPLICANT’S FIRST SUPPLEMENTAL RESPONSE TO EAGLE WATER

COMPANY’S FIRST SET OF REQUESTS FOR ADMISSIONS TO THE CITY OF
EAGLE - Page 2
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all non-identical copies, whether different from the original by reason of any notation
made on such copies or otherwise including without limitation correspondence,
memoranda, notes, diaries, statistics, letters, telegrams, minutes, contracts, reports,
studies, checks, statements, receipts, returns, summaries, pamphlets, books,
prospectuses, interoffice and intra-office communications, offers, notations of any
sort of conversations, bulletins, printed matter, computer printouts, teletypes,
telecopy, invoices, work sheets, and all drafts, alterations, modifications, changes,
and amendments of any of the foregoing, graphic or oral records or representation of
any kind including without limitations, photographs, charts, graphs, microfiche,
microfilm, videotapes, recording, motion pictures and electronic, mechanical, or
electrical records or representation of any kind including without limitation, tapes,
cassette discs, recordings.

3. “Eagle Water's Water Rights” means the water rights represented by SRBA water
right claim nos. 63-7368; 63-7618; and 63-9245.

4. “Fact” or “Facts” mean all circumstances, events, evidence, information, including
statements or testimony made by, or knowledge of, any person(s), pertaining to or
touching upon the item or matter in question.

5. “Issues” means the issues set forth in the Notice of Hearing dated January 10, 2003,
which are as follows: , _ .

A. Will other water rights be injured by the amendment?

B. Will the requested change constitute an enlargement in the use of the original

right?
C. Will the proposed change conflict with the local public interest?

D. Will the proposed use be contrary to conservation of water resources within
the state of Idaho?

6. “Person” includes any natural person, partnership, corporation, joint venture,
unincorporated association, governmental entity (or agency or other subdivision
thereof), quasi-public entity or other form of entity or combination thereof.

1. “You and Your” means the City of Eagle.

APPLICANT’S FIRST SUPPLEMENTAL RESPONSE TO EAGLE WATER
COMPANY’S FIRST SET OF REQUESTS FOR ADMISSIONS TO THE CITY OF
EAGLE - Page 3
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REQUESTNQ. 18: Please praduce copies of all docurhents, datn, data summeries,
reports, nad/or scientific evidence that coptain information or facts supporting your response to
Interrogatory No. 13, ;

SUPFLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 18: The
City ohjects to this request becanse it is tmbiguons xnd because it §s not calculated to lead
to admissible evidence, Notwithstanding the City's objection, please see United Water
- Ydaho's veports on total production sod consumption for four (4) quarters In 2000, four (4)
quarters in 2001 and tw;) {Z) quarters o 2002, '

REQUEST NQ, 19: Plense produce copies of alf documents, data, data surmmaries,
reports, and/or scientific evidence that contain information or Tacts supporting your ragpanse to
Interrogatory Nao. 14,

SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 19: See

supplemcntal respanse to request for production no, 18

Tavay A, Zokan
Attarhey for the City of Eagle

APPLICANT’S FIRST SUPPLEMENTAL RESPONSE TO EAGLE WATER
COMPANY'’S FIRST SET OF REQUESTS FOR ADMISSIONS TO THE CITY OF
EAGLE - Page 4
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REQUESTS FOR PRODUCTION

REQUEST NO. 18: Please produce copies of all documents, data, data summaries,

reports, and/or scientific evidence that contain information or facts supporting your response to
Interrogatory No. 13.
SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 18: The
City objects to this request because it is ambiguous and because it is not calculated to lead
-to admissible evidence. Notwithstanding the City’s objection, please see United Water
Idaho’s reports on total production and consumption for four (4) quarters in 2000, four (4)
quarters in 2001 and two (2) quarters in 2002.

REQUEST NO. 19: Please produce copies of all documents, data, data summaries,

reports, and/or scientific evidence that contain information or facts supporting your response to
Interrogatory No. 14.

SUPPLEMENTAL RESPONSE TO REQUEST FOR PRODUCTION NO. 19: See
supplemental response to request for production no. 18.

. DATED thlst ~ ] day of March, 2003.

Lynne Sedlacek, Councilmember
City of Eagle

APPLICANT’S FIRST SUPPLEMENTAL RESPONSE TO EAGLE WATER
COMPANY’S FIRST SET OF REQUESTS FOR ADMISSIONS TO THE CITY OF -
EAGLE - Page 4



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the _day of March, 2003 I caused to be served a true
and correct copy of the foregoing CITY OF EAGLE’S FIRST SUPPLEMENTAL RESPONSE
TO THE EAGLE WATER COMPANY’S FIRST SET OF REQUESTS FOR PRODUCTION
TO THE CITY via U.S. Mail Postage pre-paid, and addressed to the following:

IDWR

Western Region
2735 Airport Way
Boise, Idaho 83705

Molly O’Leary
Eagle Water Co.
P.O. Box 1849
Eagle, Idaho 83616

Jim Burton
1896 N. Eagle Rd.
Eagle, Idaho 83616

Matt Howard
P.O. Box 190012
Boise, Idaho 83719

Weldon Fisher
546 E. Beacon Light Rd.
Eagle, Idaho 83616

Glen Saxton :
IDWR State Office
1301 N. Orchard Street
Baise, ID-83706

APPLICANT’S FIRST SUPPLEMENTAL RESPONSE TO EAGLE WATER
COMPANY’S FIRST SET OF REQUESTS FOR ADMISSIONS TO THE CITY OF

EAGLE - Page 5
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City of Eagle Contract
United Water Operations Idaho
Quarterly Report - Year Ending December 31, 2001

Total Produrtion (ir 1,000 gallons) 2000 2001

Ist Quarter (March 31) 18,350 29,570

2nd Quarter (June 30) 24209 = 25208

3rd Quarter (Sept. 30) . _ 21,490 24,550

4th Quarter (Dec. 31) _ 25,070 30,250
03/08/2602




City of Eagle Contract
| United Water Operations Idaho
Quarterly Report - Quarter Ending September 30, 2001

~)
2000 2001
Total Consumption (in 1,000 gallons)
Ist Quarter (March 31) 12,827 17,634
2nd Quatter (June 30) 19,277 23,253
3rd Quarter (Sept. 30) 23,027 23,880
b

4th Quarter (Dec. 31) - 18,167 .. . ~
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ER-22

City of Eagle Contract
United Water Operations Idaho

Quarterly Report - Quarter Ending June 30, 2002

2001

Total Production (in 1.000 eaflons) 2002
Ist Quarter (March 31) ' 29,570 29,470
2nd Quarter (Yane 30) 25,208 29,510
3rd Quarter (Sept. 30) 24,550
4th Quarter (Dec. 31) 30,250

07/129/02




- e g 1Too<L FRLE 2831
ML LW VW AAELS A 'K g AFRS 4 4kl i aa *] EXEd NIV L L ekt TIRRAINN B RrARAANG ) . Spat v aaLr
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City. of Eagie,Contract '

NUALLTLLY INCPUL L ~ \Judl ey, LTI & UIe vy, LYV L

Total Consumption (in 1,000 gallons} 2001 2002

Ist Quarter (March 31) 17,634 19,236
2nd Quarier (June 30) : 23,253 25,155
3rd Quarter (Sept. 30) . 23,880

4th Quarter (Dec. 31) ' : 22,808

07/29/02
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REQUEST NO. 6; Please admit that the diversion of water from the proposed

Brookwood Well may cause drawdowns in Eagle Water’s wells.

RESPONSE TO REQUEST FOR ADMISSION NO. 6: The City objects to the Eagle
Water Company’s discovery, including this request for admission, because it is untimely. The
Hearing Officer ordered that written discovery shall be concluded by August 29, 2003 and that
discovery shall be timely served to comply with the August 29, 2003 deadline. The Eagle Water
Company served its secpnd set of discovery on the City via facsimile on August 29, 2003, which
does not allow adequate time for the City to respond before the deadline. Notwithstanding the -
City’s objection, and without waiving the same, request for admission no. 6 is denied.

DATED this ﬁday of September, 2003.

Lynne Sedlacek, Councilmember finfy A. Zolas”
City of Eagle tlogpey for the City of Eagle
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the /c:? day of September, 2003 I caused to be served a
true and correct copy of the foregoing CITY OF EAGLE’S RESPONSE TO THE EAGLE
WATER COMPANY’S SECOND SET OF REQUESTS FOR ADMISSIONS via U.S. Mail
Postage pre-paid, and addressed to the following: .

Matt Howard ' X U.S. Mail
P.O.Box 190012 _ Hand Delivered
Boise, Idaho 83719 Overnight Mail
Facsimile
Molly O’Leary x U.S. Mail
Eagle Water Co. Hand Delivered
P.O. Box 1849 Qvemight Mail
Eagle, ID 83616 ___ Facsimile

APPLICANT’S RESPONSE TO EAGL: WATER COMPANY’S SECOND SET OF
REQUESTS FOR ADMISSIONS TO THE CITY OF EAGLE - Page 2
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BRUCE M. SMITH, 1SB # 3425
TAMMY A. ZOKAN, ISB # 5450 FSER T B du
MOORE SMITH BUXTON & TURCKE, CHARTERED o

225 North 9™, Suite 420 '

Boise, Idaho 83702 SEIREP
Telephone: {208) 331-1800 RECEIVED
Facsimile: (208) 331-1202

0CT 22 2003
Attorney for the City of Eagle : WATER RESOUFGES

WESTERN REGION

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

) ;
IN THE MATTER OF AMENDMENT OF ) THE CITY OF EAGLE’S RESPONSE TO

) THE EAGLE WATER COMPANY, INC.’S
APPLICATION FOR PERMIT NO. 63-12448 ) SECOND SET OF REQUESTS FOR

ADMISSIONS
IN THE NAME OF THE CITY OF EAGLE '

Mt Nt S Nt

THE CITY OF EAGLE BY and through its attorney, MOORE SMITH BUXTON &
TURCKE, CHARTERED, hereby responds to the following second set of requests for
admissions by the Eagle Water Company, Inc. (“Eagle Water”).

REQUESTS FOR ADMISSIONS

It your response to any of the Requests for Admission, below, is not an unqualified
admission, for each such response please identify:
(a) the number of the Request for Admission;
(b) all facts, studies, analyses, opinions, or documents upon which you base your response;

(c) the names, addresses, and telephone numbers of all individuals who have or may have
knowledge of the facts upon which you base your response; atid

(d) all documents that support, evidence, or relate o your response.

APPLICANT’S RESPONSE TO EAGLE WATER COMPANY ’S SECOND SET OF
REQUESTS FOR ADMISSIONS TO THE CITY OF EAGLE - Page 1

Exhibit No.208



MATT J. HOWARD | RECE,V
Aittorney at Law 0 cr - D
P. 0. Box 190012 I7 20
Boise, Idaho 83719 oty J
Telephone: (208) 333-0622 M Waty
Facsimile: (208) 333-8409 Orogg

Attorney for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE QOF IDAHO

IN THE MATTER OF AMENDMENT OF

APPLICATION FOR PERMIT NO. 63-12448 ) ESTATE’S WITNESS AND EXHIBIT LIST
IN THE NAME OF THE CITY OF EAGLE g

)

Pursuant to the Heari;lg Officer’s Scheduling Order (Aug. 20, 2003), the Eétaté of
Eleanor I. Chase (“Estate”), by and through its attorney of record, Matt J. Howard, hereby lodges
with the Idaho Department of Water Resources its list of witnesses and exhibits and further
certifies that it has served this document together with copies of the Estate’s pre-marked exhibits

on the other parties.

WITNESS LIST
The Estate may call the following witnesses at the hearing scheduled in the above-

captioned case:

Mike Chase;
Bill Chase;
Dave Shaw, P.E., ERO Resources, Inc.;

The City of Eagle, by and through, its designated IRCP 30(b)(6) representative,
Vern Brewer; and

5. Any witnesses identified and/or called by the applicant or any of the protestants.

el NS

ESTATE’S WITNESS AND EXHIBIT LIST - 1
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EXHIBIT LIST

Exhibit | Description Offered | Admitted

No.

101. Summary of Ground Water Conditions in the
Vicinity of Propesed Brookwood Subdivision Well
Site, Eagle, Idaho, (Bill Strowd, P.G., Aug, 15. 2001)
(“The Strowd Report™)

102. Revised Summary of Ground Water Conditions in the
Vicinity of Proposed Brookwood Subdivision Well
Site, Eagle, Idaho, (Bill Strowd, P.G., Aug, 17. 2001)
(“The Revised Strowd Report™)

103. IDWR Open-File Report, Ground-Water Conditions
in the Dry Creek Area (June 1991)

104. Results of the 30-Day Pumping Test and Aquifer
Analysis (CH2M Hill, June 1991)

105. Aquifer Test at Floating Feather Well (Scanlan, Aug.
9, 1995)

106. Municipally-Owned Water System Master Plan and
Budget Study (Apr. 12, 2002 and rev. May 21, 2003).

107. Deposition of City of Eagle, by and through its
representative, Vernon Brewer (Sept. 10, 2003).

108. Well specifications and reports ffom Layne of Idaho,
Inc. Re: the Large Irrigation Well (7 pages)

109. The City of Eagle’s Response to the Estate’s Third
Set of Interrogatories, Requests for Production of
Documents, and Requests for Admissions

110. The City of Eagle’s Fifth Supplemental Response to
the Estate’s Interrogatories and Requests for
Production of Documents

111. The City of Eagle’s Sixth Supplemental Response to

the Estate’s Interrogatories and Requests for
Production of Documents

ESTATE’S WITNESS AND EXHIBIT LIST‘-- 2
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Verification of Signatures on the City of Eagle’s

112.

Response and Supplemental Response to the Estate’s
Interrogatories, Requests for Production of
Documents, and Requests for Admissions.

113. Amendment to Application of Boise Water Company
DBA Eagle United Water before the Idaho Public
Utilities Commission (IPUC) (Sept. 1, 1994).

114. Testimony of Morgan W. Masner for the City of
Eagle before IPUC (Dec. 1, 1995).

115. TPUC Order No. 26337 (Mar. 5, 1996).

116. IPUC Order No. 26524 (July 19, 1996).

117. Application of United Water Idaho (UWT) (July 11,
1997). "

118. IPUC Comments of the Commission Staff (Aug. 20,
1997).

119. IPUC Order No. 27121 (Sept. 8, 1997).

120. Protest by Eleanor I. Chase to Application No. 63-
11413 (Nov. 29, 1990)

121. Notes of by D. Tuthill Re: Testimony in Contested
Case Proceeding for 63-11413

122, Proposed Memorandum Decision and Order
Approving Application for Permit No. 63-11413
(Aug. 7, 1991).

123. The City of Eagle’s Response to the Eagle Water
Company, Inc.’s First Set of Interrogatories, Requests
for Production of Documents Nos. 16-19 (selected
portions, pp. 1, 8-end)

124.

Letter from City of Eagle to David R. Tuthill (May
24, 1995)

ESTATE’S WITNESS AND EXHIBIT LIST - 3
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125. Letter from Chris Meyer to Jim Johnson (Nov. 19,
1998)

126. Proof of Beneficial Use — 63-12017

127. Proof of Beneficial Use — 63-11413

128. Amendment of Permit No. 63-12448 (Apr. 7, 2000)

129. Application for Amendment of Permit 63-12448
(Dec. 2, 1998)

130. Application for Permit 63-12448 (Apr. 7, 1998)

131. Letter from Chris Meyer to Jeff Peppersack (Mar. 31,
2000) '

132. Letter from Eleanor I. Chase to Gary Spackman
(Aug. 14, 1999)

133. Letter from J. Evan Robertson to Gary Spackman
(Nov. 25, 1998)

134. Letter from Eleanor I. Chase to Gary Spackman
(Sept. 23, 1998).

135. Letter from Eleanor I. Chase to IDWR (July 9, 2001).

136. United Water Operations Reports (13 pages)

137. Agreement to Provide Supplemental Water for Fire
Flows (Aug. 1, 1997)

138. Cooperative Agreement (Oct. 14, 1997)

139. Water Line Agreement (Aug. 5, 1997)

140. Agreement (Dec. 2, 1997)

141. Well Purchase Agreement (Sept. 26, 2000)

142. Notice of Claim 63-5224

ESTATE’S WITNESS AND EXHIBIT LIST - 4
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Partial Decree 63-5225

144,

Amended Notice of Claim 63-5226

145.

Notice of Claim 63-5227

146.

Amended Notice of Claim 63-5229

147.

Notice of Claim 63-8663

148.

License 63-8663

149.

IDWR Field Report 63-8663

150.

Partial Decree 63-15820

151.

Partial Decree 63-18731

152.

ERQ Resources, Inc., Report Regarding Wells for
63-5226 and 63-5229 (Dec. 11. 2001).

153.

Curriculum Vitae for David B. Shaw, P.E.

154.

Beneficial Use Field Report 63-12192

155.

Diagram of Selected Well Locations

156.

1970’s photograph of Chase Dairy and barn (area of
City’s proposed Brookwood well development)

157.

1952 photograph of barn (area of City’s proposed
Brookwood well development).

158.

1952 photograph of Chase Dairy and barn (area of
City’s proposed Brookwood well development)

Dated this 17™ day of October, 2003.

ESTATE’S WITNESS AND EXHIBIT LIST - 5
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CERTIFICATE OF SERVICE

The undersigned certifies that on the _17™ _ day of October 2003, a true and correct copy
of the within and foregoing document together with copies of the exhibits was hand-delivered to
the following person(s):

Jim Burton
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq.
Richardson & O’Leary, PLLC
P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq.

Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420

Boise, ID 83702

ESTATE’S WITNESS AND EXHIBIT LIST - 6



Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450 RE¢ E|
MOORE SMITH BUXTON & TURCKE, CHARTERED R’l ED
Attorneys at Law OCT 29 2003
225 North 9" Street, Suite 420 WaTER
Boise, ID 83702 WESTEnﬁS,?.%jgﬁs
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
Attorneys for the City of Eagle
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER ) NOTICE OF SERVICE OF
) WITNESS AND EXHIBIT LIST
APPLICATION FOR PERMIT NO. 63-12448 ) AND PRE-MARKED EXHIBITS
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its exhibit and
witness lists and pre-marked exhibits in accordance with the Scheduling Order dated August 20,
2003 via hand delivery on the parties on the 17" day of October, 2003.

DATED this l ! day of October, 2003.

ys for the City of Eagle

NOTICE OF SERVICE - PAGE 1



D 9,

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the \ _1 day of October, 2003, I caused to be served a true
and correct copy of the foregoing NOTICE OF SERVICE by the method indicated below, and

addressed to the following:

>< U.S. Mail

IDWR
Western Region Hand Delivered
2735 Airport Way Qvernight Mail
Boise, Idaho 83705 Facsimile
Matt Howard U.S. Mail
P.O. Box 190012 X Hand Delivered
Boise, Idaho 83719 Overnight Mail
Facsimile
Molly O’Leary U.S. Mail
Eagle Water Co. Hand Delivered
P.O. Box 1849 Overnight Mail
Eagle, ID 83616 Facsimile
Weldon Fisher U.S. Mail
546 E. Beacon Light Road Hand Delivered
Eagle, ID 83616 Overnight Mail
Facsimile
Jim Burton U.S. Mail
1896 N. Eagle Road X Hand Delivered
Eagle, ID 83616 Overnight Mail
Facsimile
Peter Anderson K U.S. Mail
Hearing Officer Hand Delivered
729 W. Braemere Road Overnight Mail
Boise, ID 83702 Facsimile
A. ZGKAN ~

NOTICE OF SERVICE - PAGE 2
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Molly O’Leary (ISB No. 4996)

Richardson & O’Leary PLLC

99 East State Street, Suite 200

P. O. Box 1849

Eagle, Idaho 83616 RECEIVE D

Telephone: (208) 938-7900

Fax: (208) 938-7904 OCT 20 2003
WATER
ISsousces

Attorneys for Eagle Water Company

BEFORE THE DEPARTMENT OF WATER RESOURCES

" OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF
APPLICATION FOR PERMIT NO. 63-12448 ) EAGLE WATER COMPANY INC.’S
IN THE NAME OF THE CITY OF EAGLE . ) WITNESS AND EXHIBIT LIST

2 ) _

Pursuant to the hearing Officer’s Scheduling Order, dated August 20, 2003, Eagle Water Company, Inc.,
by and through its attorney of record, Molly O’Leary, hereby lodges with the Idaho Department of Water
Resources its list of witnesses and exhibits and further certifies that it has served this document on the other
parties.

WITNESS LIST

Eagle Water may call the following witnesses at the hearing scheduled in this matter:

1. Dave Shaw, P.E., ERO Resources, Inc.

2. Robert V. DeShazo, Jr., Eagle Water Company, Inc.

3. - The City of Eagle by and through its designated IRCP 30(b)(6) representative, Vern Brewer; and

4. Any witness identified and/pr called by the Applicant or any other Protestants.

EAGLE WATER’S WITNESS & EXHIBIT LIST - 1




EXHIBIT LIST
Exhibit | DESCRIPTION CHASE OFFERED | ADMITTED
Number ESTATE
EXHIBIT
NUMBER'
200 Summary of Ground Water Conditions in 101

the Vicinity of Proposed Brookwood
Subdivision Well Site, Eagle, Idaho (Bill
Strowd, P.G., Aug. 15, 2001)

(“The Strowd Report™)

201 Revised Summary of Ground Water 102
Conditions in the Vicinity of Proposed
Brookwood Subdivision Well Site, Eagle,
Idaho (Bill Strowd, P.G., Aug. 17, 2001)
(“The Revised Strowd Report™)

202 IDWR Open-File Report, Ground-Water 103
Conditions in the Dry Creek Area (June
1991)

203 Results of the 30-day Pumping Test and 104
Adquifer analysis (CH2M Hill, June 1991)

204 Aquifer Testing at Floating Feather Well 105
(Scanlan, August 9, 1995)

205 Municipally-Owned Water System Master 106

Plan and Budget Study (April 12, 2002 and
rev. May 21, 2003)

206 Deposition of City of Eagle, by and through | 107
Vernon Brewer, its IRCP 30(b)(6)
representative (September 10, 2003)

207 City of Eagle’s Response to Eagle Water’s
First Set of Interrogatories, Requests for
Production of Documents and Requests for
Admissions Upon the City of Eagle

208 City of Eagle’s Response to Eagle Water’s
Second Set of Interrogatories, Requests for
Production of Documents and Requests for
Admissions Upon the City of Eagle

209 Amendment to Application of Boise Water | 113
Company DBA Eagle United Water before
the Idaho Public Utilities Commission
(September 1, 1994)

! Protestant Eagle Water, Applicant, and Protestant Chase Estate agreed to share in the cost of reproducing
certain reports and documents that each intended to identify as exhibits in this matter and to reference the Chase
Estate’s designated exhibit numbers.

EAGLE WATER’S WITNESS & EXHIBIT LIST - 2



/._)
\
p—

210 Testimony of Morgan W. Masner for the 114
city of Eagle before the Idaho Public
Utilities Commission (December 1, 1995)

211 Idaho Public Utilities Commission Order 115
No. 26337 (March 5, 1996)

212 Idaho Public Utilities Commission Order 116
No. 26524 (July 19, 1996)

213 Application of United Water Idaho (July 11, | 117
1997)

214 Idaho Public Utilities Commission, 118
Comments of the Commission Staff (August
20, 1997)

215 Idaho Public Utilities Commission Order 119
No. 27121 (September 8, 1997)

216 Notes of D. Tuthill, re: Testimony in 121
contested Case proceeding for 63-11413

217 Proposed Memorandum Decision and Order | 122
Approving Application for Permit No. 63-
11413 (August 7, 1991)

218 Letter from City of Eagle to David R. Tuthill | 124
(May 24, 1995)

219 Letter from Chris Meyer to Jim Johnson 125 |
(November 19, 1998)

220 Proof of Beneficial Use — 63-12017 126

221 Proof of beneficial use — 63-11413 127

222 Amendment of Permit No. 63-12448 (April | 128
7, 2000)

223 Application for Amendment of Permit No. 129
63-12448 (December 2, 1998)

224 Application for Amendment of Permit No. 130
63-12448 (April 7, 1998)

225 Letter from Chris Meyer to Jeff Peppersack | 131
(March 31, 2000)

226 Letter from J. Evan Robertson to Gary 133
Spackman (November 25, 1998)

227 United Water Operations Reports (13 pages) | 136

228 Agreement to Provide Supplemental Water | 137
for Fire Flows (August 1, 1997)

229 Cooperative Agreement (October 14, 1997) | 138

230 Water Line Agreement (August 5, 1997) 135

EAGLE WATER’S WITNESS & EXHIBIT LIST - 3
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231 Agreement (December 2, 1997) 140

232 Well Purchase Agreement (September 26, 141
2000)

233 Curriculum Vitae for David B. Shaw, P.E. 153

234 Beneficial use Field Report 63-12192 154

DATED this / /’ day of October, 2003.

RICHA@ & O’LEARY, PLLC

MOL

EAGLE WATER’S WITNESS & EXHIBIT LIST - 4

ater Company, Inc.




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17" day of October, 2003, I caused a true and
correct copy of the foregoing EAGLE WATER’S WITNESS & EXHIBIT LIST to be served by
the method indicated below, and addressed to the following:

Jim Burton (;/){S. Mail, Postage Prepaid
1896 N. Eagle Rd. ( ) Hand Delivered
Eagle, Idaho 83616 ( ) Overnight Mail

( ) Facsimile
( ) Electronic Mail

Bruce Smith, Esq. ( ) U.S. Mail, Postage Prepaid

Moore Smith Buxton & Turcke, Chtd. ( ) Hand Delivered

225 N. 9™ Street, Suite 420 ( ) Overnight Mail

Boise, Idaho 83702 (Y Facsimile

208.331.1202 ( ) Electronic Mail

( ) U.S. Mail, Postage Prepaid

.~ Matt J. Howard L _ ( ) Hand Delivered . _

Attorney at Law ( ) Overmnight Mail

P.O. Box 190012 () Facsimile

Boise, Idaho 83719 ( ) Electronic Mail

208.333.8409

(1)'U.S. Mail, Postage Prepaid

Weldon Fisher ( ) Hand Delivered
546 E. Beacon Light Rd. ( ) Overnight Mail
Eagle, Idaho 83616 ( ) Facsimile

( ) Electronic Mail

Signed Q % /Q,H/f

CERTIFICATE OF SERVICE - 1
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September 30, 2003

CITY OF EAGLE
310 E STATE ST
EAGLE, ID 83616

PROOF DUE NOTICE

RE: PERMIT NO. 63-12448
Dear Permit Hoider:

One of the conditions of approval of the above referenced water permit was that proof
of the extent of your beneficial use must be submitted to this office on or before
December 01, 2003. (See last page of your approval permit or your last approved
extension request.) Enclosed is a form which when accompanied by the license
examination fee or a completed field examination report prepared by a certified water
right examiner may be used to submit the required proof.

If you have not fully completed your project, and you or a previous owner of this permit
have not received a prior extension of time, you may request an extension of time if the
delay is for reasonable cause as provided in Section 42-204, Idaho Code. If you have
been prevented from proceeding by a governmental agency or by litigation which might
bring title to the water in question, more than one extension of time can be granted.

An extension of time request form is enclosed for your convenience.

Either an acceptable proof of beneficial use submittal or an acceptable request for an
extension of time must be received by this department on or before the above
described proof due date. If neither is received, the department will send you a lapse
notice. Within sixty (60) days of the mailing of the lapse notice, the permit will no
longer be of any force nor effect.

! l L Srog sert p ke dekbpie i . :
Sincerely, ;p‘,;m‘?z_ gm« ?«Jxxgﬂ

ta70"o‘0 70 OO/

Deborah J. Gibson, Administrative Assistant ; O, 3 3 / LL_L ? Z-i_w
Water Allocation Bureau ¥

s
TR,

‘-1'.‘..%.!'" FCp

Enclosures
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Bruce M. Smith, ISB #3425
Tammy A. Zokan, ISB #5450
MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys athLaw | RECEIVED
225 North 9" Street, Suite 420

Boise, ID 83702 RECEIVED AUG 14 2003
Telephone: (208) 331-1800 AUG 15 2003 WESTERN HEa

Facsimile: (208)331-1202
Department of Water Resources
Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER )
) NOTICE OF COMPLIANCE
APPLICATION FOR PERMIT NO. 63-12448 )
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its Fifth
Supplemental Response to the Chase Estate’s Interrogatories and Requests for Production for the
purpose of clarifying its previous responses to ‘discovery propounded by the Chase Estate. The
City served counsel for the Chase Estate at the Law Office of Matt Howard, 2125 S. Sumpter
Way, Boise, Idaho via regular U.S. mail, postage prepaid on the 13th day of August, 2003,

DATED this J; day of August, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED
4l i

CANIMY A. ZOKIAN )
Attorngys for the City of Eagle

NOTICE OF COMPLIANCE - PAGE 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the l??day of August, 2003, I caused to be served a true
and correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below,

and addressed to the following:

_)(U.S. Mail

IDWR

Western Region Hand Delivered

2735 Airporl Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard XU.S. Mail

P.O. Box 190012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary XU.S. Mail

Eagle Water Co. Hand Delivered

P.O. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher X U.S. Mail

546 E. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Jim Burton X U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 Ovemnight Mail
Facsimile

Peter Anderson é U.S. Mail

Hearing Officer Hand Delivered

729 W. Braemere Road Overnight Mail

Boise, ID 83702 ___ Facsimile

(TAMMY' A ZOKAN

NOTICE OF COMPLIANCE - PAGE 2



D )

PRE-HEARING CONFERENCE & HEARING
ROSTER OF ATTENDANCE-

IN THE MATTER OF APPLICATION FOR
AMENDMENT OF PERMIT NO. 63-12448
IN THE NAME OF THE CITY OF EAGLE

August 1, 2003
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RECEIVED
JUL 39 2003

Bruce M. Smith, ISB #3425 Department of Water Resources

Tammy A. Zokan, ISB #5450
MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law
225 North 9™ Street, Suite 420 RECEIVED
Boise, ID 83702
Telephone: (208) 331-1800 JUL 18 2003
Facsimile: (208) 331-1202 WATER RESOURCES

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER )
) NOTICE OF COMPLIANCE
APPLICATION FOR PERMIT NO. 63-12448 )
)
).

COMES NOW, the City of Eagle, and gives notice that the City served its responses to
the Chase Estate’s Third Set of Interrogatories, Requests for Production and Requests for
Admission on counsel for the Chase Estate at the Law Office of Matt Howard, 2125 S. Sumpter
Way, Boise, Idaho via hand delivery on the 17th day of July, 2003.

DATED this _/ z Cé?ly of July, 2003.

MOORE SMITH BUXTON & TURCKE,

Attorneys for the City of Eagle

NOTICE OF COMPLIANCE - PAGE 1



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the | 7 day of July, 2003, I caused to be served a frue and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

AZ(U.S. Mail

IDWR

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard U.S. Mail

P.O. Box 190012 X_Hand Delivered

Boise, Idaho 83719 Ovemight Mail
Facsimile

Molly O’Leary >(U.S. Mail

Eagle Water Co. Hand Delivered

P.O. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher z U.S. Mail

546 E. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail

___ Facsimile

Jim Burton X 1U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Peter Anderson XU.S. Mail

Hearing Officer Hand Delivered

729 W. Braemere Road Overnight Mail

Boise, ID 83702 Facsimile

NOTICE OF COMPLIANCE - PAGE 2
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AT LaW

NINTH & Toalo CENTER, SUITE420 R E C E lV E D

225 NorTH 9™ STREET, BOISE, [D 83702
TELEITIONT: (208) 331-1800 Eax: (205) 331-1202 JUL 3 ﬂ 2003

FACSIMILE COVER SHEET | Department of Water Resoureas

DATE: May 9,2003 RECIPIENT’S FAX: 334-2348

TO: IDWR CLIENT: 1019-03 (Chase)

RE: City of Eagle, Application for Pexmit No. 63-12648

FROM: Tammy A. Zoken/ amanda

NUMBER OF PAGES INCLUDING THIS COVER SHEET: __ 2
_X_ ORIGINAL WILL NOT BE SENT
~ ORIGINAL WILL BE SENT BY FIRST CLASS MAIL
~ ORIGINAL WILL BE SENT BY FEDERAL EXPRESS

ADDITIONAL COMMENTS:

***********************IMPORTANTmSSAGE****************'i."k*****

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF (HE INDIVIDUAL NAMED ABOVE. IF THE READER OF THIS
MESSAGE J§ NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISYRIBUTION OR COPYING OF
TEES COMMUNICATION JS STRICTLY PROHIB(TED. IF YOU HAVE RECEIVED THIS COMMUNICATION iN ERROR,
PLEASE IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE
ADDRESS VIa THE U.S. POSTAL SERVICE. THANK YOU.
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MOORE SMITH BUXTON & TURCKE, CHARTHSSEHY ED

ATTORNEYS AND COTUNSELORS AT LAW JUL 30 2003

225 NORTH 9™ STREET, SUITE 420

BOISE, ID 83702

RaANson), BAILEY . h

5USAN E. BuxToN" o] gﬁﬁfﬂ?

MicHARL C. Moonst

BRUCEM. SMiTe

PAUL A. TURCKE* * Also admitted in Orvegon

CHRISIOPHER E, YORCASDN #Algo admibted in Washington

TAMMY A ZOXAN™ ! Also admitted in South Dakota
* Alsa admitted in New Maxdco

May 9, 2003

Idabo Department Water Resources
Attn: Glen Saxton

1301 Orchard Street

Boise, ID 83706

RE: City of Bagie, Application for Permit No. 63-12648
Dear Mr, Saﬁcton:

The Chase Estate has filed a Motion to Compel and a Motion In Limine in this matter.
The Chase Estate also recently propounded additional discovery on the City of Bagle. The City
of Eagle requested that the Chase Estate allow the City additional time to respond to the Estate’s
Motions and to the Estate’s Second Set of Discovery requests. The Chase Estate considerately
agreed to extend the time for the City’s response to the Estate’s Motion to Compel, Motion In
Limine, and Second Set of Discovery. In accordance with the City’s agreement with the Chase
Estate, the City will file its response to the Chase Bstate’s Motion to Compel, Motion In Limine
and Second Set of Discovery Requests on or before May 26, 2003.

Sincerely, -

cc All Protestants
IDWR



IDAHO DEPARTMENT OF
WATER RESOURCES

To: Tammy Zokan From: Deborah J. Gibson
, (208) 327-7953

Fax:  331-1202 Date:  July 15,2003

Phone: 331-1804 : . Pages: 3

Re: City of Eagle CC:

O Urgent [ For Review [ Please Comment [JPlease Reply O Please Recycle

Comments: See the attached Notice of Prehearing Conference and
Notice of Hearing on Motion to Compel Discovery. | hope you have
received the copy | sent to you last week.
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MATT J. HOWARD RECE vgp
ATTORNEY AT LAW 52083
P. 0. BOX 190012 Oapartmen; of Wal‘erﬁesoumes EMALL: MHOWARD@FIBERPIPENET
BOISE, IDAHO 83719
TELEPHONE (208) 333-0522

FACSIMILE (208) 333-8409

July 8, 2003

Idaho Department of Water Resources
1301 N. Orchard St.
Boise, 1D 83706-2237

RE:  Inthe Matter of Amendment of Permit No. 63-12448 — City of Eagle

Dear Clerk:

Enclosed for filing with the Idaho Department of Water Resources in the above-referenced
matter is the following: Notice of Service of Discovery. I have also enclosed an additional copy
of that document that I would ask that you conform and return to me in the enclosed envelope.
Thank you very much.

Enclosures
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JUL -9 203

MATT J. HOWARD Departmen
Attorney at Law

P. O. Box 190012

Boise, Idaho 83719
Telephone: (208) 333-0622

Facsimile: (208) 333-8409

tof Water Resources

Attorney for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF
APPLICATION FOR PERMIT NO. 63-12448

) NOTICE OF SERVICE OF DISCOVERY

)
IN THE NAME OF THE CITY OF EAGLE %

)

The Estate of Eleanor I. Chase (“Estate™), by and through its attorney of record, Matt J.
Howard, hereby gives notice, pursuant to IDAPA 37.01.01.520 ez seq and the Idaho Rules of
Civil Procedure, that a true and correct copy of the ESTATE’S FIRST SUPPLEMENTAL
RESPONSE TO APPLICANT’S FIRST SET OF INTERROGATORIES AND REQUESTS
FOR PRODUCTION was served via facsimile on Bruce M. Smith, Moore Smith Buxton &
Turcke, Chtd., counsel for Applicant, City of Eagle, on the date first indicated below.

DATED this é%_ day of July, 2003.

. HOWARD
Attorney for Estate

NOTICE OF SERVICE OF DISCOVERY - 1
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CERTIFICATE OF SERVICE

The undersigned certifies that on theé% day of July 2003, a true and correct copy of the
within and foregoing document was sent to the following person(s) as indicated below:

Jim Burton Via U.S. Mail
1896 N. Eagle. Rd.

Eagle, ID 83616

Weldon Fisher Via U.S. Mail
546 E. Beacon Light Rd.

Eagle, ID 83616

Molly O’Leary, Esq. Via Facsimile
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq.  Via Facsimile
Moore Smith Buxton & Turcke, Chtd

" 225 N. 9™ 8t,, Ste. 420 o
Boise, ID 83702

NOTICE OF SERVICE OF DISCOVERY -2
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RECEIVED
JUN -9 2003

Department of Water Resources

MATT J. HOWARD
Attorney at Law

P. O. Box 190012

Boise, Idaho 83719
Telephone: (208) 333-0622
Facsimile: (208) 333-8409

Attorney for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF )
APPLICATION FOR PERMIT NO. 63-12448 )
IN THE NAME OF THE CITY OF EAGLE ) REPLY IN SUPPORT OF MOTION FOR

) ORDER COMPELLING DISCOVERY AND
)

)

)

MOTION IN LIMINE

The Estate of Eleanor I, Chase (“Estate”), by and through its attorney Matt J. Howard,
submits this reply in support of its Motion for Order Compelling Discovery and Motion In
Limine (hereinafter “Motion to Compel”).

INTRODUCTION

The Chase Estate’s diary, irrigation, and domestic wells are located directly across the
street from the new well proposed by the Applicant. The development of the new large City well
across the street threatens the viability of the Chase family’s small dairy and farming operation
and the livelihood of those members of the Chase family that work on the farm. The City’s
characterization of its application as a minor amendment to add a point of diversion wrongly

ignores the real, adverse impacts threatened against the Chase dairy and farm.

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 1
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As indicated in its Motion to Compel, the Estate simply seeks responsive answers to its
discovery requests. Without responsive discovery answers, the Estate is unfairly prejudiced in
its ability to defend against an application that threatens to interfere with its senior ground water
rights, and ultimately jeopardize the existence of its small dairy and farm.

As demonstrated in its Motion to Compel, the Applicant has failed to respond to the
Estate’s discovery requests because the Applicant’s responses contain numerous “incomplete and
evasive” answers. Pursuant to LR.C.P. 37(a)(3), “an evasive or incomplete answer is to be

treated as a failure to answer.” (emphasis added).

In an effort to shift blame from itself and onto the Estate, the Applicant points its finger at
the Estate’s counsel. It accuses “the Estate’s counsel of [failing] to attempt to resolve any
alleged outstanding requests or concerns with counsel for the City.” Applicant’s Response in
Objection to the Chase Estate’s Motion to Compel and Motion in Limine (hereinafter
“Applicant’s Objection”) pp. 2-3. The Appliéant also repeatedly claims that all the Estate’s
counsel had to do was “contact the City’s counsel” and that the City’s counsel would have
cooperated.

The Applicant and its counsel give only lip service to words like “cooperation” and
“disclosure™; their actual conduct reveals just the opposite. For example, neither the Applicant’s
Objection nor Ms. Zokan’s affidavit make mention to the numerous letters and communications
between the Estate’s counsel, Matt Howard, and the Applicant’s counsel, Bruce Smith, relating
to the Estate’s attempt to obtain missing documents and complete discovery responses from the
Applicant. See Exhibits A, B, C, D, E, F, G, H, and I to the Affidavit of Matt J. Howard.

These letters show that the Estate and its counsel have, through numerous

communications, made known its concerns about the Applicant’s evasive and incomplete

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 2
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discovery responses. These letters also show that the Estate has been willing to try to work with
the Applicant to allow the Applicant the opportunity to remedy its incomplete discovery
responses. Interestingly, neither the Applicant nor Ms. Zokan makes reference to any of these
letters or efforts by the Estate to obtain responsive discovery answers from the Applicant. In
light of their accusation of nonfeasance against the Estate, the failure of the Applicant and its
counsel to disclose the above letters to the hearing officer is disturbing and misleading.

The Applicant also accuses the Estate of “unnecessarily involve[ing] the Department in
this matter.” Applicant’s Objection p. 2. The Applicant fails to point out that it was action by
the Applicant’s attorney that necessitated the filing of the Motion to Compel. Specifically,
during an April 1, 2003, telephone call, the Applicant’s counsel and the Estate’s counsel
discussed that there were outstanding discovery issues and agreed to communicate further to
work to resolve those issues. See Exhibit G to the Affidavit of Matt J. Hov?ard. The Applicant’s
counsel, Mr. Smith, indicated that he would re-review the Estate’s discovery requests and contact
the Estate’s counsel so they could go through each of the outstanding discovery issues item by
item. Id.

Subsequently, on April 18, 2003, Mr. Smith sent a letter to the hearing officer indicating
that “discovery is substantially complete” and requested a hearing date be sct. See Exhibit H to
the Affidavit of Matt J. Howard. The Estate and its counsel were caught off guard by Mr.
Smith’s letter. See Exhibit G to the Affidavit of Matt J. Howard. The Estate had not heard from
Mr. Smith since the April 1 discussion between counsel. Id. The Estate and its counsel were led
to believe that the Applicant and its counsel were getting additional information and documents
together to remedy the incomplete discovery responses and that further discussions concerning

remedying the incomplete responses were forthcoming. Id.

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 3
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The Applicant and its counsel apparently had a change of heart—and failed to tell the
Estate about it. Rather than attempt to resolve the outstanding discovery issues (as discussed
during the April 1% phone call between counsel), the Applicant’s counsel sent the April 18™ letter
to the hearing officer stating that “discovery was substantially complete.” Applicant’s counsel
made no mention of the outstanding discovery issues. He made no mention of the April 1 phone
call with the Estate’s counsel. He made no mention of the prior correspondence from the
Estate’s counsel concerning the outstanding discovery issues.

The April 18" letter from the Applicant’s counsel to the hearing officer left the Estate
with no choice but to file a motion to compel. The Applicant made its intention clear that it was
going to press for a hearing without attempting to remedy its incomplete discovery responses.

Based on the above facts, it is troubling that the Applicant would attempt to blame the
Estate for having to involve the Department in this matter. The Estate has attempted to work
with the Applicant to try to resolve the outstanding discovery issues. The Applicant, it turns out,

had a different agenda.

DISCUSSION

L THE APPLICANT HAS DELAYED PRODUCING DOCUMENTS AND HAS

FAILED TO COOPERATE TO REMEDY THE INCOMPLETE DISCOVERY
RESPONSES.

As the following chronology of correspondence and communications demonstrate, the
Applicant has delayed responding to discovery and has failed to cooperate to try to remedy its
incomplete discovery responses.

On February 19, 2003, the Applicant served on the Estate the City of Eagle’s Response to
the Estate’s First Set of Interrogatories, Requests for Production of Documents and Requests for

Admissions. The Applicant’s discovery responses did not include any the documents requested

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 4
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in the Estate’s first set of discovery. It merely provided that the documents could be inspected at
the offices of the Applicant’s legal counsel “by prior appointment.”

On February 22, 2003, the Estate’s counsel sent a letter to the Applicant’s counsel
requesting that (1) the incomplete discovery responses be remedied, and (2) the documents be
mailed to the Estate’s counsel or that Estate’s counsel be allowed to send someone over to the
offices of the Applicant’s counsel to make copies of the documents referred to in the discovery
responses. See Exhibit A to Affidavit of Mast J. Howard.

On February 27, 2003, the Applicant’s counsel sent a letter to the Estate’s counsel
disagreeing that the responses were incomplete but indicated that he would “try to work
something out, including producing documents to {the Estate’s counsel].” The letter, however,
did not say (a) that the documents would be copied and sent to the Estate’s counsel, or (b) that
the Estate’s couhsel coﬁld come over to copy the documeﬁts. See Exh.ibit.B -t-o Aﬁ‘idavit bf Matt
J. Howard.

On March 3, 2003, the Estate’s counsel sent yet another letter to the Applicant’s counsel
requesting the right to inspect and copy the documents or to receive them in the mail. The
Estate’s counsel also indicated that he was willing to try to work out the discovery issues with
the Applicant’s counsel, thus avoiding the necessity for a motion to compel. See Exhibit C to
Affidavit of Matt J. H;f)ward.

On March 6, 2003, the Estate’s counsel and the Applicant’s counsel during a telephone
conference discussed the pending discovery issues and status of the production of documents.
During the conversation, the Applicant’s counsel conceded (a) that he did not have all the
documents in his possession, (b) that he still needed to obtain documents from the Applicant’s

former counsel, Chris Meyer, (c) that his associate, Ms. Zokan, was in depositions all week and

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 5
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that he needed to speak with her concerning the document production, and (d) that he needed
more time to gather the documents. Counsel for the parties agreed that after the Applicant
produced the documents, counsel would revisit the Applicant’s discovery responses and attempt
to resolve the outstanding issues involving the incomplete responses. The phone conversation
between counsel is memorialized in the March 6, 2003, letter from the Estate’s counsel to the
Applicant’s counsel. See Exhibit D to the Affidavit of Matt J. Howard.

Interestingly, in her affidavit, Ms. Zokan indicates that the Applicant’s documents “were
available for inspection” at the offices of the Applicant’s counsel. Apparently, at the time of
signing her affidavit, Ms. Zokan had forgotten that as of March 6, 2003, (which was past the
deadline for producing documents), the Applicant’s counsel still had not given permission to the
Estate’s counsel to come over and inspect and copy the documents—despite the fact that the
Estaté’s -z-tt-torne.y ﬁad .ﬁfe\}iousl-y- sent t-v;ro létte;s réquéétiné t.h.e- dbcﬁméﬁts. Ms Zokan -
apparently has also forgotten that as of March 6, 2003, the Applicant’s counsel admitted to not
even having possession of all the documents. Put simply, Ms. Zokan’s suggestion that the
documents had always been available for inspection at the offices of the Applicant’s counsel is
not accurate.

On March 18, 2003, the Estate’s counsel sent a letter to the Applicant’s counsel
indicating that the three documents received in the mail from the Applicant constituted only a
fraction of the requested documents. The Estate’s counsel propﬁsed that there be a timeline for
the Applicant to disclose the remaining documents and remedy its incomplete discovery
responses. See Exhibit E to Affidavit of Matt J. Howard.

On March 24, 2003, the Applicant’s counsel sent a letter requesting that the Estate’s

counsel let him know what documents are missing. See Exhibit F to Affidavit of Matt J. Howard

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 6
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On April 1, 2003, the Applicant’s counsel and the Estate’s counsel discussed the pending
discovery issues and agreed to have another discussion to attempt to resolve the outstanding
discovery issues. The details of the April 1 phone conference are memorialized in an April 23,
2003, letter from the Estate’s counsel to the hearing officer, which is set forth in relevant part
below:

My notes show that our last communication occurred on April 1, 2003, during a

telephone conversation wherein Mr. Smith and I had agreed that he was going to re-

review the Estate’s discovery requests and contact me so we could go through item-by-
item the outstanding discovery issues and attempt to resolve those issues, thus avoiding
the need for the Estate to file a motion for an order compelling the applicant to provide
complete and responsive answers. Mr. Smith has not contacted me since that date to
work through the issues. [ had assumed he was getting additional documents or
information together.

See Exhibit G to Affidavit of Matt J. Howard,

On April 18, 2003, the Applicant’s counsel sent a letter to hearing officer representing
that “discovery was substantially complete.” See Exhibit I to Affidavit of Matt J. Howard, The
Applicant’s counsel made this statement even though he was aware of the prior communications
concerning the outstanding discovery issues involving the Applicant’s incomplete responses.

The above chronology demonstrates that (a) the Applicant was aware of the concerns by
the Estate concerning the incomplete discovery responses by the Applicant, (b) as of April 18,
2003, the Applicant was aware that discovery was not “substantially complete,” and (c) that the
Estate was led to believe on April 1, 2003, that the Applicant was going to iry to cooperate to
resolve its incomplete discovery responses.

The above chronology also reveals that it is Applicant that has continued to delay this
case. For example, as noted above, the Applicant indicated that it had documents available for

inspection at the offices of its legal counsel. However, it never allowed the Estate’s counsel to

inspect the documents. Later, the Applicant’s counsel conceded that he did not have all the

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 7
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documents in his possession, which was contrary to the assertions repeatedly made in the
Applicant’s discovery response, i.e., that the documents were available for inspection at the
offices of the Applicant’s attorney.

Moreover, the Applicant has also repeatedly sought extensions in this case. See Petition
for Reconsideration and Motion for Expedited Hearing at 2. The most recent extension was a
request for it to extend the time to respond to the Estate’s Motion to Compel and second set of
discovery. In the spirit of cooperation, the Estate’s did not oppose the Applicant’s requested
extension, and the Applicant took nearly one month to respond to the Estate’s Motion to Compel.
Astonishingly, in the Applicant’s Objection, the Applicant has the audacity to accuse the Estate
of attempting to delay this matter. See Applicant’s Objection p. 8. If the Applicant does not
want further delays it simply needs to provide complete discovery responses and quit asking for

so many extensions.

I1. THE ESTATE HAS PROPERLY SERVED THE APPLICANT WITH THE
REQUESTED DOCUMENTS AND DISCOVERY RESPONSES.

In the Applicant’s Objection, the Applicant, for the first time, claims that the Estate has
not completely responded to the Applicant’s discovery requests. See Applicant’s Objection p. 9.
The Applicant has never raised that issue with the Estate. In fact, in his April 29, 2003, letter to
the Applicant’s counsel, the Estate’s counsel produced the requested documents (at no charge to
the Applicant) and asked if the Applicant’s counsel belicved he was missing any discovery

responses or documents:

If you believe there are any documents missing or any other or further discovery
responses to which your client is entitled, please let me know immediately.

See Exhibit I to Affidavit of Matt J. Howard. The Applicant’s counsel has never notified the

Estate’s counsel that there was anything missing,

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
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It is troubling that the Applicant would keep its alleged objections to the Estate’s
discovery responses a secret until it was ready to disclose those objections to the hearing officer.
Why would the Applicant seek to involve the Department in an alleged discovery dispute until it
has at least attempted to resolve the issue informally with the Estate? How can the Estate be
expected to address any alleged concerns by the Applicant if it does not even make those
concerns known to the Estate? The Applicant provides no answers, only accusations.

IIl. THE APPLICANT’S EVASIVE AND INCOMPLETE RESPONSES
CONSTITUTE A FAILURE TO RESPOND TO DISCOVERY.

The Applicant’s discovery responses are evasive and incomplete for the reasons set out in
the Estate’s Motion to Compel. For sake of brevity, those reasons will not be repeated here.
However, the Estate will, to the extent necessary, respond to the issues raised in the
Applicant’s Objection as set forth below.

Interrogatory No. 2. The Applicant suggests that it was surprised that the Estate’s
counsel needed more clarification on what the Applicant meant when it referred to “IDWR
records” in its response to Interrogatory No. 2. This sort of response is precisely the problem
that permeates the Applicant’s entire discovery responses. The Applicant is {rying to be as
vague and evasive as possible in terms of disclosing information to the protestants.

Make no mistake. This will not be the same approach the Applicant will use before the
hearing officer at the contested case hearing, For example, when the hearing officer requests
the Applicant present its expert opinion, analysis, and data to support its burden to prove no
injury, is the Applicant going to vaguely respond, “it is based on IDWR records” and sit
down? Surely not.

Why then is the Apblicant using a double standard? The Applicant should not be

permitted to make vague references to documents during discovery in an effort to prevent the

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
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protestants from being able to evaluate its expert’s factual basis. Through discovery, the
protestants are entitled to obtain from the Applicant “the underlying facts and data upon
which its expert opinions are based.” LR.C.P. 26(b)(4).

Let’s look at an example of what the Applicant has disclosed. Now, instead of referring
simply to “IDWR records,” the Applicant has allegedly “clarified” its response to disclose
that its expert is relying on IDWR records that are “relevant to the City’s permit.”
Applicant’s Objection p. 4. That is not a clarification. The Estate had already assumed that
the Applicant’s expert would not rely on IDWR records that are irrelevant to the City’s
permit. Quite simply, this absurd clarification by the Applicant highlights its continued
evasiveness. It is a microcosm of a much larger pattern of evasiveness.

The Estate has made a very simple request to the Applicant — i.e., please tell us
specifically what documeﬁts your expert is reiying on to support his opinion. The Applicant
has said that it is ready to go to a hearing. Since that is the case, its expert obviously has
formed an opinion and knows what documents and data he will use as a basis for that
opinion. All the Applicant needs to do is to specifically identify the documents, facts, and
data upon which its expert’s opinions are based.

The Applicant also argues that its inability to disclose the basis for its expert’s opinion is
because the Estate has not disclosed how it will be injured by development of a new city well
across the street from the dairy. Applicant’s Objection p. 4. This argument ignores the fact
that it is the Applicant, not the protestants, that bear the burden to prove no injury.

Furthermore, as indicated above, the Applicant has not informed the Estate that it is missing

any discovery responses from the Estate.

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
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The Applicant has also unnecessarily complicated and confused the expert reports that its
experts will allegedly rely on. In her affidavit, Ms. Zokan indicates that the “City has
habitually” referred to the Strowd Report as the “Scanlan Report.” This is apparenily true,
despite the fact that they are two separate reports. Regardless of the City’s reasoning for
unnecessarily confusing the reports, it needs to supplement its discovery responses to make
clear precisely which reports they are relying on and to make clear that it is going to refer to
both the Strowd Report and the Scanlan Report as the “Scanlan Report.” For purposes of
keeping a clear record, for purposes of trial and appeal, it is necessary for the Applicant to
make any such “clarifications” and additional disclosures in the form of a supplemental
discovery response that is signed by Applicant.

Interrogatory Nos. 4, 5, 6, 7, 8, 9, and 10. In the Applicant’s Objection, the Applicant
engages in word blay. It claims that as a fnatter of law an “api)roved application” cannot
injure anyone and, therefore, it struggled to understand the interrogatories. Nonetheless, the
Applicant claims it fully responded to the interrogatories, so apparently, it did understand the
interrogatories. Because those interrogatories are premised on Interrogatory No. 2, they are
incomplete, as discussed above and in the Motion to Compel. Moreover, the Applicant has
not shown that the response to Interrogatory No. 2 is in any way responsive to the other
interrogatories. They are separate questions. They require separate answers.

Moreover, the Applicant indicates that in support of its application it will rely on
statements made by Mike Chase to certain “individuals” listed in the City’s earlier discovery
tesponses. Applicant’s Objection p. 4-5. The Applicant does not specifically identify the
“individuals” that allegedly possess information obtained from Mr. Chase and that were

allegedly made outside of settlement discussions. The Applicant vaguely points to the

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
MOTION IN LIMINE - 11



numerous individuals listed in its earlier discovery responses. Again, the Applicant is
playing “hide the ball.” If the Applicant simply identifies the “individual” that allegedly
possesses the information obtained from Mr. Chase, then it will possible for the Estate to take
the person’s deposition, if necessary, so this matter can then proceed forward to hearing.

IV. GRANTING THE MOTION IN LIMINE IS PROPER.

The purpose of the motion in limine is simply this: If the Applicant is going to continue
to withhold information, it should not be allowed to later introduce that withheld or vaguely
identified information as evidence at the contested case hearing. For example, as discussed
above, the Applicant indicates that “relevant IDWR records” support its expert’s opinion.
“Relevant” is a very subjective term. By making vague references to documents, the
Applicant creates a loophole to allow it to introduce info evidence documents that were never
properly discloéed to the Esfate or the other protestants, thus prejudicing the Estate’s ability
to properly prepare its defense to the Application.

The most troubling aspect of the Applicant’s evasiveness stems from the fact that it has
indicated that it is ready to go to hearing. In fact, the Applicant admits that it has been
working at this for two years. It obviously knows exactly which facts and documents it will
use {0 support its expert’s opinion. It also obviously knows what facts, documents and
opinjons it will rely on to try to overcome its burden to prove the elements of injury, public
interest, enlargement, and conservation of water resources. However, nowhere in its
discovery responses does the Applicant provide responsive answers to questions concerning
the facts, documents, and opinions underlying its burden to prove the elements of injury,
public interest, enlargement, and conservation of water resources. If the Applicant is not

going to disclose those facts, documents, and opinions to the Estate and the other protestants

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
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through discovery, it should not be allowed to later introduce that information in the form of
evidence to the hearing officer.

Finally, the Applicant confuses the well-known distinction between discoverable
information and information which is not discoverable because it is protected as attorney
work product. The Applicant complains that it should not be required to identify witnesses
and exhibits if the protestants do not have to identify witnesses and exhibits. Applicant’s
Objection p. 8. The Applicant misreads the Estate’s Motion to Compel.

In its Motion to Compel, the Estate is not demanding that the Applicant identify its
witnesses or exhibits. Identification of witnesses and exhibits is considered attorney work
product under Idaho law and, therefore, is protected from disclosure until ordered by the
hearing officer," typically a few weeks before trial. As evidenced in this case, it is common
.p-ract.ic-é fér le-,galuéom.)sel to inclu.de z; discovery fcqueéf for thé ideﬁﬁfi;atidn of vs-ritnésses
and exhibits to serve as a placeholder to ensure that such disclosures are, in fact, made prior
to trial. For example, in this case, legal counsel for the Estate, the Applicant, and Eagle
Water Co. have all requested through discovery identification of witnesses and exhibits,
Under Idaho law, attorneys understand that identification of witnesses and exhibits is not
required until ordered by the hearing officer.

What the Motion to Compel does demand is that the Applicant identifies “persons with
knowledge” and experts pursuant to Interrogatory Nos. 1 and 2 of the Estate’s first discovery
request. This information is clearly discoverable under Idaho law. LR.C.P. 26(b)(1) and
26(b)(4). The Motion to Compel also demands that the Applicant identify and disclose the

facts, opinions, and documents that relate to the questions posed in interrogatory nos. 4

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
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though 10 and production request nos. 1 through 3 and 5 through 15 of the Estate’s first set
of discovery.

The Motion in Limine simply requests that to the extent the Applicant refuses to
specifically disclose such individuals, facts, opinions, and documents through discovery, it
should not be allowed to later introduce such individuals and information in the form of
witnesses and exhibits to the hearing officer. Granting of the Motion in Limine is necessary
to avoid having a trial by ambush and thus prejudicing the Estate’s ability to protect its senior
ground water rights and the livelihood of its small dairy and farming operation.

CONCLUSION

Based on the foregoing, the Estate respectfully requests that its Motion to Compel be
granted.

DATED this_ 9" day of June, 2003.

- HOW
hey forFEstate

! See Don’t Ask, Won’t Tell (In Discovery)!, THE ADVOCATE {October 2002), which summarizes Idaho law relating
to the disclosure of witnesses and exhibits. For convenience of the reader, a copy of the article is attached hereto.
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CERTIFICATE OF SERVICE

The undersigned certifies that on the _9" _ day of June 2003, a true and correct copy of
the within and foregoing document was sent to the following person(s) by the method indicated
below:

Jim Burion U.S. Mail
1896 N. Eagle. Rd.

Eagle, ID 83616

Weldon Fisher U.S. Mail

546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. Facsimile
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. Facsimile

Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420
Boise, ID 83702

REPLY IN SUPPORT OF MOTION FOR ORDER COMPELLING DISCOVERY AND
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Don't Ask, Won't Tell (In Discovery)!

By Jim Davis

In the mail today was another set of interrogatories and requests
for production that included inquiries about the identty of
witnesses and trial exhibits, Once again, the stock response will be:
“Objection is made > this interrogatory and/or request on thie basis
that it secks work-product. Witnesses and exhibits will be disclosed
pursuant to Rule 16, Idaho Rules of Chvil Procedure, andfor the
preuial order.” In short, “don't ask because we wont tell!™

The purpose of this article is to address the interplay between
Idaho Rules of Civil Procedure, Rule 26(b){1}), governing
discovery, and Rule 16(a}-(3), governing precrial pracedures, with
respect to disclosure of witness and exhibits. As will be seen, since
witness and exhibit information is not discoverable under Rule
26, it is important that a Rule 16 pretrial order require disclosure
of witnesses and exhibits in a timely, meaningful manner.
Asnother article, “Pretrial Orders and Initial Disclosures™ by John
Goodell (p.14) addresses thar and other matrers under Rule 16.

Witnesses and exhibits are not discoverable under Rule 26.
The reason is that the identity of witnesses and exhibits is work-
product, Who may be called as a witness at triaf and what may be
offered as exhibits are within the thought processes of legal

counsel, Wrighe, Miller & Marcus, Federal Practice and Procedure:

Civil 24 § 2012. The court can, however, require disclosure of
that information under Rule 16. Stevenson v Steele, 93 Idaho 4,
8, 453 P.2d 819 (1969) (Rule 16 requires full disclosure in good
faith of the gist of the evidence expected to be offered.); Whright,
Miller & Marcus, Fedeval Praciice and Procedure: Civil 246§ 2012
and 2013. .

Witnesses. Rule 26(b)(1) permits inguiry into *_.. the identity
and location of persons having knowledge of any discoverable
matter.” It does not mention witnesses. Instead, irs focus is upon
persons with knowledge whether or not the person may be called
as a witness.

Prior to 1988, LR.C.E Rule 26{e}(1), which concerns
supplementation of discovery tesponses, included a requirement
thar discovery respanses disclosing “witnesses™ be supplemented.
Based upon that language, the court in Wiseman v Schaffer, 115
Idaho 537, 539, 768 P2d 800 {Cr App. 1989), held thar the
identity of witnesses is discoverable.

In 1988, Rule 26{c)(1) was amended to omit the word
“witnesses” and substitute the language .. the identty and
location of pessons having knowledge of any discoverable
matters” from Rule 26(b)(1). The purpose of the change was to
clarify that witnesses need not- be disclosed in discovery, as
explained by the Idaho Civil Rufes Committes, which had
recommended it. The rule was changed:

“.to cleac up the ambiguity of discoverability of
witnesses. It was voiced in Commitres that the discovery
procedure does not require a person to disclose expected
witnesses in answer to interrogatories, the only inquiry being
to disclose persons having knowledge of relevaat facts, Before
this amendment, Rule 26(e)(1} required supplementation as

o the disclosure of afl witnesses thereby leading to an
inference that non-expert witnesses had 1o be disclosed in
answers to interrogatories rather than through the Rule 16
procedure of presrial meetings and/or stipulations.

We hope this arricle clears up that disclosure of 7az- .
expert witnesses is not required in answers to Interrogatories
under Rufe 26. However, disclosure of all persons with
knowledge of relevant facts and all relevant decuments, no
matter what purpose to be served at tial, is discoverable by
any parey under Rule 26, The partics must disclose under
Rule 16 procedures all witnesses and other evidence ro be
used ac trial ....” R Burdick and W. McCurdy, *Disclosurc
of Witnesses in Discovery or Pretrial,” The Advocare, p. 14,

15 (Seprember 1988) (emphasis in original).

Thus, as the Idaho Civil Rules Committee explained,
witnesses are not discoverable under Rule 25,! |

Exhibits. Rule 26(b)(1) permits discovery of “...the existence,
description, nature, custody, condition and location of any books,
documents, or other rangible things ... ." Again, the rule does not
specifically include discavery of ial exhibits. -

Whea the Idaho Civil Rules Committee suggested the changes
t Rule 16 and Rule 26 in 1987 and 1988, no mention was made
as to whether a party’s proposed trial exhibits were discoverable,
The apparent reason the Committee did not address disclosure of
wial exhibits in discovery was thar it was focused on fixing the
reference to “witnesses” in Rule 26{c)(1). Since Rule 26(c)(1) did
not require supplementation of trial exhibics, there was no need
for the Committee to recommend a change in the rule, The
Committee did, however, specifically note that exhibits were to be
disclosed under Rule 16. 74

Tria! exhibits are not discoverable under the Federal Rules of
Civil Pracedure, Wright, Miller & Marcus, Federal Practice and
Procedure; Civil 24 $ 2012, Again, the ratonale is that such
inquiry involves the thought processes of counsel. JZ Rule
26(b}1), LR.CE, is patterned after the similar Federal Rule
Since Idaho courts look to cases interpreting the federal rules for
guidance in intorpreting similar Idaho rules, Marsin o Foblit,
133 Idaho 372, 376, n. 3, 987 P2d 284 (1999); Compron v.
Compton, 101 Idaho 328, 334, n, 1, 612 B2d 1175 (1980), trial
exhibits are not discoverable under IR.C.P 26(b)}(1). Since
witnesses and exhibits are not discoverable under Rule 26, but the
information obviously is impottant to the development and
evaluation of 4 casc, a Rulc 16 pretrial order should be soughc
early in the Htigetion process. The order can and should require
disclosure of witnesses and exhibits because if you ask for it in
discovery, we won't telil

JAMES 1. DAVIS practices law in Boiss, Idaho.
L Wiseman, suprs, was decided after the 1988 amendment to Fule 26(s)(1}, but

the cours acknowledged in its decision that it was intecpreding che pre-
amendment rule. £ ar 539, .
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RECEIVED
JUN -9 2003
MATT J. HOWARD Department of Water Resources
Attorney at Law
P. O. Box 190012
Boise, Idaho 83719

Telephone: (208) 333-0622
Facsimile: (208) 333-8409

Attorney for the Estate of Eleanor I. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF
APPLICATION FOR PERMIT NO. 63-12448
IN THE NAME OF THE CITY OF EAGLE AFFIDAVIT OF MATT J. HOWARD

)
)
)
)
)
)
)

STATE OF IDAHO )
) ss.

County of Ada )

MATT J. HOWARD, being first duly sworn upon oath, deposes and says:

1. I am the attorney for the Estate of Eleanor 1. Chase (“the Estate™), and I make the
following statements based on my personal knowledge.

2. Attached as Exhibit A is a true and correct copy of a letter I sent to Bruce Smith,
the Applicant’s counsel, on February 22, 2003.

3. Attached as Exhibit B is a true and correct copy of a letter I received from Bruce

Smith, the Applicant’s counsel, dated February 27, 2003.

4. Attached as Exhibit C is a true and correct copy of a letter I sent to Bruce Smith,

the Applicant’s counsel, on March 3, 2003.

AFFIDAVIT OF MATT J. HOWARD - 1
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5. Attached as Exhibit D is a true and correct copy of a letter I sent to Bruce Smith,
the Applicant’s counsel, on March 6, 2003.

6. Attached as Exhibit E is a true and correct copy of a letter I sent to Bruce Smith,
the Applicant’s counsel, on March 18, 2003.

7. Attached as Exhibit F is a true and correct copy of a letter I received from Bruce
Smith, the Applicant’s counsel, dated March 24, 2003.

8. Attached as Exhibit G is a true and correct copy of a letter I sent to Glen Saxton,
the hearing officer in the above-captioned matter, on April 21, 2003.

9. Attached as Exhibit H is a true and correct copy of a letter Bruce Smith sent to
Glen Saxton, the hearing officer in the above-captioned matter, on April 18, 2003.

10. Attached as Exhibit I is a true and correct copy of a letter I sent to Bruce Smith, the
| Applicant’s counsel, on April 29, 2003.

11.  Further it has been my experience that discovery issues and disputes can generally
be resolved informally between counsel for the opposing parties. However, it has also been my
experience that when counsel for the opposing party informs me that (a) he understands that
there are issues regarding incomplete discovery responses by the opposing party, and (b) that he
will engage in further discussions to try to resolve the discovery issues — that opposing counsel
does not send off a letter to the hearing officer representing that “discovery is substantially
complete” and request that a hearing date be set.

Further your affiant sayeth naught. P

e
o
" MATETHOWARD
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SUBSCRIBED AND SWOM,IQ before me this ﬁ day of June, 2003.
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% NOTARY PUBLIC FOR IDAHO
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CERTIFICATE OF SERVICE

The undersigned certifies that on the gt day of June 2003, a true and correct copy of

the within and foregoing document was sent to the following person(s) by the method indicated
below:

Jim Burion u.S. Mdil
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. Facsimile
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. Facsimile
Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420

Boise, ID 83702
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MATT J. HOWARD
ATTORNEY AT LAW

P. 0. BOX 190012 EMAIL: MHOWARDGFIBERPIPE.NET
BOISE, IDAHC 83719

TELEPHONE (208) 333-0622

FACSIMILE (208) 333-8409

February 22, 2003

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd
225 N. 9™ St., Ste. 420

Boise, ID 83702

Re: Protest to Application for Amendment of Permit in the Name of the City of Eagle
Dear Bruce:

I am in receipt of the City of Eagle’s Response to the Estate’s First Set of Interrogatories,
Requests for Production of Documents, and Requests for Admissions dated February 20, 2003.
In my eight years of practicing law, the City’s responses are the most incomplete and evasive
responses I have seen.

Unfortunately, the evasive and incomplete answers will only cause more delay in this case.
My client is entitled fo complete responses and disclosures pursuant to Department rules of
procedure and the Idaho Rules of Civil Procedure. In the spirit of cooperation and good faith, I
would ask that you have your client supplement its discovery responses with more complete
answers consistent with the Idaho Rules of Civil Procedure. Such action by your client will
obviate the need for a motion and order compelling disclosure. '

As for the documents, I understand your client wants me to come review those at your office.
For the purpose of saving time and our clients’ money, 1 would prefer that you simply send me
copies, and I will do the same for you. As you know, that is usually a standard discovery practice
and courtesy among attorneys in this community. If, however, you are unwilling to_make copies
for me, please let me know and I will send someoanr 0 Lee‘murpose.

-

Cc: Estate of Eleanor I. Chase (w/enclosure)
Mike Chase (w/enclosure)
Molly O’Leary, Esq.

EXHIBIT A_



MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT LAawW

225 NORTH 9™ STREET, SUITE 420
BOISE, ID 83702
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202

RANSOM J. BAILEY JoHN]. MCFADDEN™
Susan E. BuxTon* Of Counsel
MicuaeL C. MoOREt

BRUCE M. SMITH .
PAUL A, TURCKE® *  Also admitted in Oregon

CHRISTOPHER E. YORGASON ) 1Also admitted in Washington
TaMMy A, ZOKAN* ¢ Also admitted in South Dakota

* Also admitted in New Mexico

February 27, 2003

Matt J. Howard, Esquire
2402 W. Jefferson
Boise, ID 83702

RE: City of Eagle/ Chase Protest
Dear Matt:

In response to your letter of February 22, 2003, in my almost twenty years of practice,
I’ve rarely seen discovery that was as vague as some of the questions you’ve asked. We did our
best to respond without having to interpret too much into what you’ve requested. My concern is
that your entire approach to this matter seems to have been designed to impose the maximum
amount of costs on the City, not to mention your client, and to drag this out. For instance, your
assertions that there is a contract as well as the submission of our clearly inadmissible settlement
documents to the hearing officer highlight my concerns with tactics that go well beyond a simple
protest to a transfer. In the spirit of cooperation, I am more than willing to discuss with you
which answers/responses you disagree with and to try to work something out, including
producing documents to you. However, you are going to need to focus your requests instead of
taking a fishing expedition approach. Review your discovery and give me a call. Let’s see what
we can work out.

incerely,

ruce M. Smith

BMS/aad

Not cc’d to hearing officer

EXHIBIT
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MATT J. HOWARD
ATTORNEY AT LAW

P. 0. BOX 190012 EMAIL: MHOWARD@FIBERPIPE.NET
BOISE, IDAHO 83719

TELEPHONE (208} 333-0622
FACSIMILE (208) 333-8403

March 3, 2003

VIA FACSIMILE

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420

Boise, ID 83702

Re: Protest to Application for Amendment of Permit in the Name of the City of Eagle

Dear Bruce:

I am in receipt of your February 27, 2003, letter. In reply to that letter, please note the
following: I ' : SR : B

Failure to Produce Documents. It has been nearly 30 days since my client served its
discovery requests on your client. I still have not received a single document from you. In my
earlier correspondence to you dated February 22, 2003, 1 asked that you either send me copies of
the documents identified in your client’s discovery response or that you let me know when I can
send someone over to make copies of those documents. You still have not responded to this

request or provided any documents to me. I would appreciate that you not delay the production
of documents further.

Delays Caused by the Applicant. I take issue with your accusation that my client is trying
to drag this out. My client has been diligent in every aspect of this case. It is currently your
client’s failure to produce documents (which you do not dispute that my client is entitled to) and
incomplete/evasive discovery responses that are delaying matters.

Allegations Concerning Discovery Requests. I cannot accept your claim that my client’s
discovery requests are vague or ambiguous. Those requests contain the same questions that
IDWR will require your client, the Applicant, to answer in order to satisfy the requirements of
Idaho Code § 42-211. If your client cannot understand those questions now, then I am not sure
how your client intends to answer those questions for IDWR. Nonetheless, Bruce, I am happy to
talk with you about the requests if you have questions. Please feel free to give me a call.

‘Settlement Agreement. I disagree with your characterization concerning the settlement
agreement. Your client has disputed neither the case law nor the facts supporting the settlement

EXHIBIT
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Order Compelling Discovery. I would prefer to resolve the deficiencies in your client’s
discovery responses without having to seek an order to compel, Resolving these differences
informally allows us to save our clients money and save the resources of IDWR personnel.
However, Bruce, I cannot standby and allow you to drag your feet on discovery while you
simultaneously rush this matter to a hearing. Therefore, within seven (7) days of this letter, I
request that you either (a) provide me with copies of the documents referenced in your client’s
discovery responses, or (b) if you are unwilling to provide me with copies, then I request that
you provide me with available dates that I can send someone over to your office to make copies
of the documents. After my client and I have had an opportunity to review the documents, you
- and I can discuss how best to resolve the other deficiencies in your client’s discovery responses.

Hearing Date. I received your voice message indicating that you wanted to schedule this
matter for a contested case hearing in late May. Given the incomplete discovery responses by
your client and your client’s failure to disclose any documents to date, I cannot agree to your
request. The next dates we need to set are dates for depositions. However, those dates cannot be
set until the initial round of discovery is complete and documents are produced.

Summary. My client is cager to get this case timely resolved but not at the expense of
jeopardizing their water rights. In order to prepare its case for trial, my client is entitled to
receive non-evasive discovery responses and documents from your client. To date, you and your
client have greatly frustrated and complicated the discovery process: by failing to provide
complete responses and failing to turn over any documents. Your client is also causing litigation
costs to climb. At the last prehearing conference, you threatened that your client was going to
contest every issue. Idid not realize that threat included fighting over discovery as well.

Bruce, in closing, I would ask that you meet with your client and have it supplement its

discovery responses and provide me with copies of the requested documents as set forth above.

Cc: Estate of Eleanor I. Chase (w/enclosure)
Mike Chase (w/enclosure)
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MATT J. HOWARD
ATTORNEY AT LAW

P. 0. BOX 190012 . EMAIL: MHOWARD@FIBERPIPENET
BOISE, IDAHD 83719

TELEPHONE (208) 333-0622
FACSIMILE (208) 333-8303

March 6, 2003

VIA FACSIMILE

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd
225 N. 9™ St., Ste. 420

Boise, ID 83702

Re: Proftest io Application for Amendment of Permit in the Name of the City of Eagle

Dear Bruce:

This letter is a confirmation of our telephone conversation this moming. Based upon our
telephone conversation, the following is my understanding:

1. You maintain the Estate’s discovery is too broad.

2. 1 maintain that the discovery is well within the “scope” of discovery permitted by the
rules of procedure and that your client’s responses are incomplete and evasive.

- 3. We discussed that after your client produces the documents requested in the Estate’s
discovery requests that we will revisit your client’s discovery responses and attempt to
resolve the issues. If we fail to resolve those issues, the Estate will need to seek an order
to compel complete disclosures.

4. I inquired about the production of documents from your client. To date, I have not
received any documents, and it has been 30 days since the initial discovery requests were
served on your client.

5. You indicated that (a) you do not have all the documents, (b) you need to get documents
from Chris Meyer, (c) your associate, Tammy Zokan, is in depositions this week and you
need to meet with her to discuss the document production, and (d) you need more time to
gather the documents.

6. You did not indicate whether you would provide me with copies or whether you would
require someone to come to your office to make copies.

7. You indicated that you will contact me next week concerning the status of document

production from your client.



)

. ——

—-2- MARCH 6, 2003

8. We both agreed that we were willing to give the other party more time to gather and
produce the documents, if necessary. (However, I want to make clear that the Estate’s
willingness to allow your client additional time to gather and produce documents will not
be used as the basis for any future allegation that the Estate has delayed this matter.
Rather, as a matter of professional courtesy and the saving of expenses otherwise
associated with a motion to compel, the Estate is willing to accommodate your client’s
request for more time to gather documents).

9. You indicated that you will likewise give the Estate more time, if necessary, to produce
documents. Given that discovery requests were served on your client over two weeks
prior to the requests served on the Estate, I would expect that your client will first
produce the requested documents and then allow my client at least two weeks to
reciprocate. If that is not the case, please let me know.

Finally, in résponse to your March 3, 2003, letter, please serve documents on the Estate as
follows: (a) by mail: P. O. Box 190012, Boise, Idaho 83719, (b) hand-delivery: 2125 S.
Sumpter Way, Boise, Idaho, or (c) by fax: 333-8409.

Very trul;r_,yoﬁ? ,,,,,,,,,,
/’ - ,/j g

Lec: Clients
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MATT ]. HOWARD
ATTORNEY AT LAW

P. 0. BOX 190012 ‘ - EMAIL: MHOWARD@FIBERPIPE.NET
BOISE, IDAHO 83719

TELEPHONE (208) 333-0622

FACSIMILE (208) 333-8409

March 18, 2003

VIA FACSIMILE

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420

Boise, ID 83702

Re: Protest to Application for Amendment of Permit in the Name of the City of Eagle

Dear Bruce:

This letter is a follow-up to my March 6, 2003, letter to you. 1 had understood you were

going to contact me last week concerning the status of document production from your client. I
did not hear from you.

Last week, I received the City of Eagle’s second supplemental response. That response
included only a few of the requested documents. There are still many documents outstanding.
Please contact me concerning how much additional time you will require until you can disclose
the remaining documents.

Also, the City’s second supplemental response indicates that it enclosed the “Aquifer Test
Floating Feather Well Report prepared by Scanlan Engineering.” None of the three documents
submitted with the City’s response contained that title. Would you please send me the Scanlan

report. It would also be helpful if you indicate the “date” of the Scanlan report so as to avoid
further confusion. '

Please contact me at your earliest convenience so we can discuss a reasonable timeline for
your client to complete disclosure of the remaining documents as well resolving issues relating to
the need for your client to supplement its earlier incompl/etjdiscovery responses.

—

Very truIy yours, .

S o
~

Ce: Client

EXHIBIT £
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT LAwW

225 NORTH 9™ STREET, SUITE 420
Boisg, ID 83702
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202

RANSOM ], BAILEY Joun]. MCFADDEN*}
SuUsaN E. BUXTON* Of Connsel
MICHAEL C. MOORE}

BRUCE M. SMITH

PauL A. TURCKE® * Also admitted in Oregon
CHRISTOPHER E. YORGASON tAlso admitted in Washington
TAMMY A. ZOKAN" ? Alsc admitted in South Dalkota

* Also admitted in New Mexico

March 24, 2003

Sent via Facsimile and U.S. Mail
333-8409

Matt J. Howard, Esquire
P.O. Box 190012
Boise, ID 83719

RE: City of Eagle/ Chase Protest
Dear Matt:

I received your response to the City’s discovery. It was my understanding we agreed to
each produce copies of requested documents to each other’s office. The City has provided you
copies of documents in response to your requests, but you have not done the same. Please
provide copies of the documents we requested. If you believe the City has not produced

documents you requested, please let me know which documents you think are missing.

Mr. Scanlan’s report is dated August 9, 1995. The Scanlan Report was included in Mr.
Bill Strowd’s report, which the City disclosed and relied upon as a basis for the City’s application.

Finally, there was no response to the City’s requests for information concerning water
levels and production. Is this information available?

\ S}ncerely,

EXHIBIT & _
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MATT J. HOWARD
ATTORNEY AT LAW

P. 0. BOX 190012 EMAIL: MHOWARD@FIBERPIPE.NET
BOISE, IDAHO 83719 .

TELEPHONE (208) 333-0622

FACSIMILE (208) 333-8409

April 21, 2003

Via Facsimile & U. 8. Mail

Glen Saxton, P.E.

Idaho Department of Water Resources
1301 N, Orchard St.

Boise, ID 83706-2237

RE In the Matter of Amendment of Permit No. 63-12448 — City of Eagle

Dear Mr. Saxton;

Over the weekend I received in the mail a letter from Bruce S'mith,_ the attomey for the
applicant in the above-referenced matter, dated April 18, 2003, indicating that “discovery is
substantially complete” and requesting a hearing date. .

Confrary to the applicant’s assertion,-discovery is not substantially complete. Mr. Smith and
I have exchanged a number of communications relating to the incomplete discovery responses
tendered by the applicant to date. My notes show that our last communication occurred on April
I, 2003, during a telephone conversation wherein Mr. Smith and I had agreed that he was going
to re-review the Estate’s discovery requests and contact- me so we could go through item-by-item
the outstanding discovery issues and attempt to resolve those issues, thus avoiding the need for
the Estate to file a motion for an order compelling the applicant to provide complete and
responsive answers. Mr. Smith has not contacted me since that date to work through the issues.
I had assumed he was getting additional documents or information together.

I was quite surprised to recéive. Mr; Smlth’s letter indicating that discovery was substantially
complete and that a hearing should bé scheduled. Since the applicant appears intent on pressing
this matter to a hearing without remedying the outstanding discovery issues, the Estate will need
to file a motion to compel requesting that the hearing officer order the applicant to provide
responsive answers to the Estate’s discovery requests.

To avoid putting the cart before the horse, it would be better if scheduhng issues were

addressed following the hearing officer’s ruling on the outstanding discovery issues. I will
expedite the filing of the motion to avoid any delay. Furthermore, I am unavailable during July

and August for a contested case hearing, but I am available during September and October.

EXHIBIT & _
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Ce: Client
All Protestants
Bruce Smith, Esq.
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- MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT LAW

225 NORTH 97 STREET, SUITE 420
Boisg, ID 83702
TELEPHONE: (208) 331-1800 Fax: (208) 3311202

RANSOM J. BAILEY JouN ]. MCFADDEN"Y
SusaN E. BUXTON* Of Counsel
MicraEL C. MOORE!

BRUCE M., SMITH

PAUL A, TURCKE? * Also admitted in Oregon
CHRISTOPHER E. YORGASON tAlso admitted in Washington
TaMMY A, ZOKAN' * Also admitted in South Dakota

* Also admitted in New Mexico

April 18, 2003

Idaho Department Water Resources
Attn: Glen Saxton

1301 Orchard Street

Boise, ID 83706

RE: City of Eagle, Application for Permit No. 63-12648
Dear Mr, Saxton:

The City of Eagle has requested an independent hearing officer be appointed to conduct
the hearing in this matter. The basis for that request is, in part, the submittal of certain
information by some of the Protestants to the Department. The City of Eagle suggests that Mr.
Norm Young would be a good hearing officer.

This matter has been delayed for quite some time due to Protestants request for discovery.
Discovery is substantially complete. The City of Eagle requests a hearing in July. Anytime after

July 8 would be acceptable. We would anticipate no more than two days would be required.

Sincerely,

Bruce M. Smith

BMS/aad
cc All Protestants

EXHIBIT L
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MATT J. HOWARD
ATTORNEY AT LAW

P. 0. BOX 130012 EMAIL: MHOWARD@FIBERPIPENET
BOISE, IDAHO 83719

TELEPHONE (208) 333-0622

FACSIMILE (208) 333-8409

April 29,2003

Bruce M. Smith

Moore Smith Buxton & Turcke, Chtd
225 N. 9 St., Ste. 420

Boise, ID 83702

Re: Protest to Application for Amendment of Permit No. 63-12448 in the Name of the City of
Eagle ‘

Dear Bruce;

Enclosed is a copy of the documents identified in the Estate’s Response to Applicant’s First
Set of Interrogatories, Requests for Admissions and Production and the Estate’s Response to
Applicant’s Second Set of Interrogatories, Requests for Admissions and Production. As
indicated in those responses, the documents have been available for inspection at my office;
however, you have requested that the documents be copied and mailed to you.

Based on our earlier correspondence, I had understood that I would mail copies of the
requested documents to you gffer you first mailed me copies of all the documents requested of
your client. To date, your client has failed to produce all of the documents requested of it;
nonetheless, I am enclosing the documents your client has requested from the Estate. If you
believe there are any documents missing or any other or further discovery responses to which
your client is entitled, please let me know immediately.

I have not enclosed copies of the Strowd reports, the Scanlan report, the CH2M Hill report,
the IDWR report, or the City’s minutes because I understand you already have a copy of those.
If that is not the case, please let me know. Thank you.

Very ey youcs
/

Cc: Client :
Glen Saxton, IDWR hearing officer (w/enclosures)
Protestants (w/o enclosures)

EXHIBIT L
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MATT J. HOWARD N
ATTORNEY AT LAW Cepat
P. 0. BOX 190032 EMAIL: MHOWARD@FIBERPIPENET
BOISE, IDAHD 83719
TELEPHONE {208) 333-0622

FACSIMILE (208) 333-8403

July 2, 2003

Idaho Department of Water Resources
1301 N. Orchard St
Boise, 1D 83706-2237

RE:  In the Matter of Amendment of Permit No. 63-12448 — City of Eagle

Dear Clerk:

Enclosed for filing with the Idaho Department of Water Resources in the above-referenced
matter is the following: Notice of Service of Discovery. I have also enclosed an additional copy
of that document that I would ask that you conform and return to me in the enclosed envelope.
Thank you very much,

Enclosures



RECEIVED
JUL -7 2003

MATT J. HOWARD Dapartment of Water Resources
Attorney at Law

P. O. Box 190012

Boise, Idaho 83719

Telephone: (208) 333-0622

Facsimile: (208) 333-8409

Attorney for the Estate of Eleanor 1. Chase
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF ) NOTICE OF SERVICE OF DISCOVERY
APPLICATION FOR PERMIT NO. 63-12448 )

IN THE NAME OF THE CITY OF EAGLE %

The Estate of Eleanor I. Chase (“Estate”), by and through its attorney of record, Matt J.
Howard, hereby gives notice, pursuant to IDAPA 37.01.01.520 et seq and the Idaho Rules of
Civil Procedure, that a true and correct copy of the ESTATE’S THIRD SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSIONS UPON THE CITY OF EAGLE was served via facsimile on

Bruce M. Smith, Moore Smith Buxton & Turcke, Chtd., counsel for Applicant, City of Eagle, on
the date first indicated below.

DATED this_“~day of July, 2003,

MAFT J<HOWARD
Attorney for Estate

NOTICE OF SERVICE OF DISCOVERY - 1



CERTIFICATE OF SERVICE

The undersigned certifies that on the”__ day of July 2003, a true and correct copy of the
within and foregoing document was sent to the following person(s) as indicated below:

Jim Burton Via U.S. Muail
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher Via U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. Via Facsimile
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. Via Facsimile
Moore Smith Buxton & Turcke, Chtd
225N, 9™ St., Ste. 420
Boise, ID 83702

NOTICE OF SERVICE OF DISCOVERY -2



IDAHO DEPARTMENT OF
WATER RESOURCES

To: Matt Howard From: Deborah J. Gibson
(208) 327-7953 _

Fax: 333-8409 Date: June 6, 2003

Phone: - 333-0622 - - -~ Pages: 8

Re: City of Eagle Application for CC:

Amendment of Permit No. 63-12448

O Urgent [ For Review [ Please Comment [ Please Reply 0O Please Recycle

Comments: For your information, see the attached orders issued by
IDWR regarding the City of Eagle matter before the department.



IDAHO DEPARTMENT OF
WATER RESOURCES

To: Tammy Zokan From: Deborah J. Gibson
(208) 327-7953

Fax: 3311202 Date: June 5, 2003

Phone: 331-1804 : Pages: 8

Re: City of Eagle — 63-12448 CC:

O Urgent [ For Review [IPlease Comment [ Please Reply J Please Recycle

+Comments: As you requested, attached are two orders regarding the
City of Eagle matter.
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MOORE SMITH BUXTON & TURCKE, CHARJEERED,

ATTORNEYS AND COUNSELORS AT LAW

225 NORTH 9™ STREET, SUITE 420 J UN - 2 2003
BoIsE, ID 83702 :
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202 Depariment of Waler RGSOUTGGS

RANSOM J. BAILEY JonrN]. MCEaDDEN*
SusaN E. BuxTon* Of Counsel
MicHAEL C. MOORE!
BRUCE M. SMITH
PAUL A. TURCKE® * Also admitted in Oregon
CHRISTOPHER E. YORGASON tAlsoadmitted in Washington
TAMMY A. ZOKAN' ¢ Also admitted in South Dakota

* Also admitted in New Mexico

May 28, 2003 ,
RECEIVED
Idaho Department of Water Resources
Western Regional Office MAY 29 2003
2735 Airport Way WATER RESOURCES

Boise, ID 83705 WESTERN REGION

RE: In the Matter of City of Eagle, Petitioner, Application for Permit No. 63-12448
To Whom it May Concern:

Please find enclosed an original and one copy of Applicant’s Notice of Errata for filing
in the above entitled case. Once filed, please mail the conformed copy of this document to me in

the self-addressed, stamped envelope. 4[

Thank you. If you have any questions, please contact me.

Sincerely,

Q?J&WKL OM

Rebecca A. Thli



MOORE SMITH BUXTON & TURCKE, CHAR’IQEMV ED

ATTORNEYS AND COUNSELORS AT LAaw

225 NORTH 9™ STREET, SUITE 420 MAY 2 9 2003
BOISE, ID 83702

TELEFHONE: {208) 331-1800 Fax: (208) 331-1202 Depﬁ Hient Oi Water Resourcas

RansoM J. BAILEY JoHuN ], MCFADDEN*

Susan E. BuxTon®* Of Counsel

MicHAEL C. MOORE!

BRUCE M. SMITH

PAUL A, TURCKE® REC E ‘ V ED * Also admitted in Oregon

CurisTOrHER E, YORGASON tAlsoadmitted in Washington

TAMMY A, ZOKAN' ¢ Also admitted in South Dakota
MAY 2 7 zuua * Also admitted in New Mexico

WATER RESOURCES
May 23,2003  WESTERN REGION

Idaho Department of Water Resources
Western Regional Office

2735 Airport Way

Boise, ID 83705

RE: In the Matter of City of Eagle, Petitioner, Application for Permit No. 63-12448
To Whom it May Concern:

Please find enclosed an original and one copy of (1) Applicant’s Response in Objection
to the Chase Estate’s Motion Compelling Discovery and Motion in Limine and; (2) Notice of
Compliance for filing in the above entitled case. Once filed, please mail the conformed copies

of these documents to me in the self-addressed, stamped envelope.

Thank you. If you have any questions, please contact me.

Sincerely,

arn‘_%“ﬁ) 1o/
Christina C. Fenner
Legal Assistant
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Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attomeys at Law

225 North 9™ Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICANT’S RESPONSE IN
OBJECTION TO THE CHASE
ESTATE’S MOTION FOR AN
ORDER COMPELLING
DISCOVERY AND MOTION IN
LIMINE

CITY OF EAGLE, PETITIONER

APPLICATION FOR PERMIT NO. 63-12448

g T T

COMES NOW the Applicant, City of Eagle, by and through its attorneys of record
and responds in objection to the Chase Estate’s Motion for an Order Compelling
Discovery and Motion In Limine, dated April 28, 2003. The City did not fail to answer
discovery propounded by the Chase Estate, therefore an order compelling discovery is not
wartanted in this matter and the Chase Estate’s Motion should be denied. In addition, the
Department has not imposed a deadline on the disclosure of witnesses and exhibits; thus,
the City 1s not precluded from disclosing additional witnesses and exhibits as they
become known and the Chase Estate’s Motion In Limine should be denied.

INTRODUCTION

This is a case of a simple process that has become ridiculously abused. Two years

ago, the City applied to the Department to add back a previously withdrawn point of

diversion to permit no. 63-12448 to serve the municipal needs of the City of Eagle. The

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 1
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City does not seek to increase the amount of diversion authorized by permit no. 63-
12448. The City was careful to conduct a thorough review and analysis before filing its
application with the Department. The City was also careful to discuss the proposal with
neighboring landowners, the Chase family, to ensure they understood what the City was
proposing and to make sure the City understood their concerns. Additionally, the City
has been considerate of all the parties to this proceeding and forthright in its efforts to
satisfy any reasonable information requests requested of the City. Regrettably, some of
the parties have turned the City’s simple application for an additional point of diversion
into an emotionally charged and extremely adversarial proceeding.

The parties have exchanged and will continue to exchange information. In
accordance with the Hearing Officer’s February 4, 2003 Order authorizing discovery, the
City has copied the Hearing Officer with its requests and responses. Likewise, the City
has diligently responded to the Chase Estate’s requests and attempted to determine and
then locate any information, Mr. Howard, the Estate’s counsel, alleged has been withheld
from discovery. See Affidavit of Tammy A. Zokan at§ 5. Contrary to the Chase Estate’s
Motion to Compel, which argues that the City has not failed to respond to the Estate at
all, the City has provided huge amounts of information to the Estate. Moreover, a simple
phone call could have resolved the Estate’s questions. Unfortunately, the Estate refused
to seek an amicable resolution of the issues and instead chose to unnecessarily involve the
Department in this matter.

The City’s responses to discovery have been anything but evasive. In fact, the City
is troubled by the Estate’s Motion given that: (1) the City has responded and

supplemented its responses to the Chase Estate’s discovery requests; and (2) the Estate’s

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 2
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counsel failed to attempt to resolve any alleged outstanding requests or concerns with
counsel for the City; and (3) the Chase Estate has refused to provide in response to the
City’s request, the very same information that is the subject of the Estate’s Motion to
Compel. As illustration, when asked to identify witnesses, their qualifications and the
facts and/or opinion they will give, the Chase Estate has refused to do so. ' Estate’s
Response to Interrogatory No. 5. Unlike the Chase Estate, the City provided its known
witnesses, their opinions and the basis for their testimony. Applicants’ Response, First
Supplemental and Second Supplemental Responses to Discovery. Notwithstanding the
City’s responses, the Chase Estate filed this Motion to Compel and Motion In Limine.
Both Motions are without merit and should be denied.

1. Interrogatory No. 2.

The City has responded to Interrogatory No. 2 by providing photocopies of all the
reports prepared and relied upon by their expert in this matter and mailed the reports to
the Estate’s counsel. Applicant’s Second Supplemental Response to Production. These
reports form the basis for the City’s application to add back a diversion point to permit
no. 63-12448. These currently are the only reports relevant to the City’s application that
have been prepared or relied upon by a City representative as a basis for the City’s
application.

As the City has indicated, when the Estate’s counsel has identified a question or
concern regarding discovery, the City has offered clarifying information. Regarding the

City’s expert reports, when the Estate’s counsel raised a question about the City’s

' Moreover, the Chase Estate did not provide photocopies of its production requested by
the City of Eagle until after filing the subject Motions.

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 3
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reference to a report by Mr. Strowd, the City’s counsel explained, “Mr. Scanlan’s report

1s dated August 9, 1995. The Scanlan report was included in Mr. Bill Strowd’s report,

which the City disclosed and relied upon as a basis for the City’s application.” Since

counsel for the City responded to the Estate’s questions about the document the City
referred to as the “Scanlan Report™ and received no further questions regarding the same,
the matter was presumed resolved. The City never anticipated the Chase Estate would
file a Motion to Compel questioning whether the City is relying upon Mr. Strowd’s
report. It is.

Next, the Estate’s attorney did not previously notify the City’s counsel that he
required further detail concerning the City’s reference to “IDWR records.” Had he done
so, the City would have advised him that the relevant IDWR records are those relevant to
the City’s permit no. 63-12448, the City’s application to amend permit no. 63-12448 to
add a point of diversion, and the Department’s records as they relate to the protestants’
claims. These records of course may be identified using the water right numbers.
However, the Chase Estate has placed the City in the position of guessing what injury
may occur given that the Chase Estate has never specifically identified the harm allegedly
suffered by the Chase Estate. Thus, the City may need to identify and review additional
Department records as more information is provided by the Chase Estate.

Regarding the Chase Estate’s issue with the City’s identification of
“representations by protestants,” counsel for the Estate did not notify counsel for the City
he had any questions about this reference. Had he done so, the City would have simply
explained that Mr. Mike Chase had some conversations with individuals identified in the

City’s Response and First Supplemental Response to Discovery, outside of settlement

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 4
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negotiations and executive session, regarding the operation of some of the Chase Estate’s
wells. Because the construction and use of the Estate’s wells are relevant to the question
of whether injury would occur, the City may call Mr. Chase as a witness.

2, Interrogatory Nos. 4 and 7

The City completely responded to interrogatory nos. 4 and 7, and then some. First,
it is important to highlight the form of the interrogatories. Estate’s counsel posed his
interrogatories in the context of the outcome of an “approved” application. By law, the
City’s application cannot be approved if it would injure other water rights, or constitute
an enlargement of use. Idaho Code § 42-211. Consequently, the City referenced Idaho
law as a basis for their response that an approved application would not result in injury or
enlargement. However, the City assumed the Chase Estate did not intentionally limit the
City to a recitation of the law; thus, the City voluntarily disclosed additional information
the City felt was perhaps responsive to the Estate’s requests.

The City completely responded to interrogatory nos. 4 and 7, providing
information beyond what was technically requested, and provided photocopies of the
documents referenced therein. The City has identified and provided the Chase Estate
photocopies of the reports that form the basis of the City’s position that the simple
addition of the proposed diversion point would not injure other water rights or “interfere
with, reduce, and/or otherwise diminish the ground water levels at the locations of the
points of diversion for the Estate Water Rights.” If the Chase Estate provides additional
information regarding the “Estate Water Rights,” points of diversion, and alleged injury,

the City may be able to provide the Estate additional information.

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 5



» »

The Chase Estate’s allegations again raise the issue of the Estate asking the
Hearing Officer to compel the City to disclose something the Estate has wholly refused to
provide. Unlike the Chase Estate, the City did disclose available information. The Chase
Estate argues it is entitled to additional detail regarding the City’s application but refuses
to provide basic information about the Estate’s alleged injury. When asked for the
information, the Chase Estate responds by saying, “the Applicant carries the burden of
proof and persuasion to establish that the Estate’s water rights will not be injured by the
Applicant’s proposed amendment to its permit. Estate’s Response to Interrogatory Nos. 3
and 13. Bare allegations of injury get us nowhere. Nevertheless, the City more than
completely answered these interrogatories and will supplement its answers in the event
the Chase Estate provides information about the alleged harm to the Estate.

3. Interrogatory Nos., 5, 6, and 8

This issue is similar to those addressed above. Again, the City has appropriately
responded the interrogatory nos. 5, 6, and 8. The reports relied upon by the City that were
photocopied and provided to the Chase Estate provide the basis for the City’s application
and the City’s position that the proposed addition of a diversion point to water right
permit no. 63-12448 would not conflict with the public interest.

4, Interrogatory No. 9

The City has responded to Interrogatory No. 9, which requested that the City
“identify all water rights held by the City of Eagle, including all water rights that the City
of Eagle holds an interest in, including interests that are legal, equitable, and/or
contractual in nature.” As previously pointed out, the Estate’s counsel could have

contacted the City if he had any concerns about the City’s response. Alternatively, this

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 6
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information is available to the public, including the Chase Estate, via the Department’s
records. Moreover, the City identified the City’s water right license relevant to this
proceeding.
5. Interrogatory No. 10

The City has also provided a complete response to interrogatory no. 10. As the
City explained in its responses to discovery, and herein, the referenced responses identify
the City’s scientific reports that the City has and continues to rely upon for the purposes
of the City’s application to add a point of diversion to water right permit no. 63-12448.
6. Requests for Production

The City provided the Chase Estate copies of all documents, including scientific
reports, responsive to the Chase Estate’s requests for production to the Estate without
charge.” The produced reports, as explained above, provide the basis for the City’s
application to add a diversion point to water right permit no. 63-12448, and for the City’s
position that the additional diversion point would not cause injury, negatively affect the
public interest, be contrary to conservation of water resources, reduce ground water level,
or constitute enlargement. The reports also make up the anticipated evidence that will be
introduced in support of the City’s expert testimony.

Finally, as explained above, the City explained that its reference to the “Scanlan
Report” is to the report the City produced containing both Mr. Strowd and Mr. Scanlan’s

reports. If the Estate’s counsel had additional questions after reviewing the City’s March

* Applicant’s Second and Third Supplemental Responses to Production. Remarkably, the
Chase Estate only responded to the City’s requests for production, after the Estate filed its
Motion to Compel.

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 7
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24, 2003 letter of explanation, he knew he could have contacted counsel for further
explanation. He did ﬁot. Affidavit of Tammy A. Zokan.
7. Motion In Limine

Next, the Chase Estate argues that the City should be precluded from identifying
additional witnesses or exhibits as they become known to the City because the City has
expressed its desire to proceed to hearing. The Estate wants (1) to delay the hearing on
this matter, and (2) delay the Estate’s disclosure of witnesses and exhibits until the
Hearing Officer issues a pretrial order; and (3) prohibit the City’s disclosure of additional
witnesses and exhibits. See Estate’s Motion to Vacate Hearing and Petition for
Reconsideration; Estate’s Response to Interrogatory No. 5; Estate’s Motion and
Memorandum in Support of Motion to Compel and Motion In Limine. The City fails to
see the logic in the Estate’s demands and the Hearing Officer should decline to grant the
Chase Estate’s motion. The Department has not imposed a deadline for the disclosure of
witnesses and exhibits. When that happens there will be a deadline by which all parties
must abide. Furthermore, it is patently unfair for the Estate to claim that it is not yet
required to disclose witnesses and exhibits and that the City is precluded from making
further disclosures. Finally, it is also incongruous to argue that a hearing on the City’s
application should be delayed, but the City should be precluded from disclosing and using
witnesses and exhibits identified during the requested delay. The Chase Estate’s Motion
In Limine is without merit and should be denied.

The City is ready to go to hearing; however, until a hearing is set, the City is going
to diligently pursue information regarding the protestants’ claims. However, the Chase

Estate’s Motion In Limine is not ripe because no deadline for completing discovery or

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
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» 2
pre-trial order has been entered. Moreover, the City may identify additional witnesses
and exhibits once the Chase Estaie has completely responded to the City’s discovery
requests.
CONCLUSION

The City of Eagle has provided the Chase Estate the best available information
responsive to the Estate’s discovery requests; thus, the Estate’s Motion to Compel is not
warranted and should be denied. The City continues to supplement its responses to
discovery in accordance with the Idaho Rules of Civil Procedure as additional
information is identified and the Estate provides information clarifying its claimed injury.
The Hearing Officer should not prohibit the City from doing so until such time the
Hearing Officer has ordered a cut-off date. Furthermore, there is no justification for the
dismissal of the City’s application and the Hearing Examiner should decline to dismiss

the City’s application.

DATED this Odiay of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

7

-7 L
ityof Eagle

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
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CERTIFICATE OF SERVICE

[IHEREBY CERTIFY that on the &% day of May, 2003 I caused to be served a
true and correct copy of the foregoing RESPONSE IN OBJECTION TO MOTION TO
STRIKE AND MOTION IN LIMINE via the method indicated below:

IDWR State Office
Hearing Officer

Glen Saxton

1301 N. Orchard Strect
Boise, ID 83706

Jim Burton
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq.
Richardson & O’Leary, PLLC
P. O. Box 1849

Eagle, ID 83616

Matt Howard, Esq.
P.O. Box 190012
Boise, Idaho 83719

\,k

2z

via U.S. MAIL

via HAND DELIVERY
via OVERNIGHT MAIL
via FACSIMILE

via U.S. MAIL

via HAND DELIVERY
via OVERNIGHT MAIL
via FACSIMILE

Z via U.S. MAIL

via HAND DELIVERY
via OVERNIGHT MAIL
via FACSIMILE

>< via U.S. MAIL
via HAND DELIVERY
via OVERNIGHT MAIL
via FACSIMILE

‘ via U.S. MAIL

via HAND DELIVERY

via OVERNIGHT MAIL
via FACSIMILE

KNG

TAMJU\ZO@NV O N

APPLICANT’S RESPONSE IN OBJECTION TO THE CHASE ESTATE’S
MOTION TO COMPEL AND MOTION IN LIMINE - Page 10
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Bruce M. Smith, ISB #3425
Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law

225 North 9™ Street, Suite 420
Boise, ID 83702

Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHC

)
IN THE MATTER OF )
)

CITY OF EAGLE, PETITIONER )

)

)

APPLICATION FOR PERMIT NO. 63-12448

STATE OF IDAHO )
)ss.
County of Ada )

I, TAMMY A. ZOKAN, based upon my personal knowledge and being first duly sworn

upon oath, deposes and says:

L. I am an atforney employed by MOORE SMITH BUXTON & TURCKE, CHARTERED,
attorneys for the City of Eagle in the above-entitled case.

2. The City identified three (3) reports in response to the Chase Estate’s Discovery, which
response was hand-delivered to the counsel for the Chase Estate on March 7, 2003, The City

notified the Estate that the (3) reports were available for inspection at Moore Smith Buxton &

Turcke, Chartered.

AFFIDAVIT OF TAMMY A. ZOKAN- PAGE 1

AFFIDAVIT OF TAMMY A.
ZOKAN IN SUPPORT OF
APPLICANT’S RESPONSE IN
OBJECTION TO THE CHASE
ESTATE’S MOTION TO
COMPEL AND MOTION IN
LIMINE
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3. Pursuant to an agreement between Bruce M. Smith, counsel for the City and Matt
Howard, counsel for the Estate, the City produced photocopies of the three (3) identified reports
by mailing copies of the reports to Mr. Howard on March 11, 2003, at no charge to the Chase
Estate.

4. On March 18, 2003, I received a letter from Mr. Howard addressed to Mr. Smith,
inquiring about the disclosed reports. Apparently, my reference to the report “prepared by
Scanlan Engineering” confused Mr. Howard in two respects: (1) the Scanlan Report is actually
included in the bound report regarding groundwater conditions in the vicinity of the proposed
diversion; and (2) the City has habitually referenced that entire bound report as the “Scanlan
Report,” however, it is Mr. Bill Strowd who is identified on the front cover of that report. On
March 24, 2003, I responded to Mr. Howard’s letter and clarified that the City produced and
relied upon Mr. Strowd’s report, which contained Mr. Scanlan’s report. A copy of my March 24,
2003 letter is attached. I received no further inquiries about this issue from Mr. Howard.

5. The March 24, 2003 letter also asked Mr. Howard to identify the documents he thinks
may be missing from discovery. To my knowledge, Mr. Howard has not done so.

6. I have diligently requested, located and transmitted information to Mr. Howard that is
responsive to the Chase Estate’s discovery requests. The City has supplemented its response to
discovery every time responsive information becomes known.

7. To the best of knowledge, I am not aware that the Hearing Officer has ordered any
discovery deadline or witness and/or exhibit disclosure deadline in this matter. Additionally, it
has been my experience that simple questions regarding discovery or deadlines arc remedied by a
simple letter or phone call between counsel, not by the filing of a Motion to Compel or Motion In

Limine.

AFFIDAVIT OF TAMMY A. ZOKAN- PAGE 2
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—

FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED thlsggg day of May, 2003.

g@ﬁw@%&/

SUBSCRIBED AND SWORN TO before me this day of May, 2003.
“|||!llll;"
gﬁﬁftyﬁjlﬁrﬁf‘g
Serame g,
§af Nomg, WG (et Stact
£ § , “ea ”}¥Z NOTARY PUBLIC FOR IDAHO
gc&%,' Uppic .;’ * ._:' Residing at: Nioro 1AGNO
%, 7‘,& A j My Commission Expires:_ 2\~ 200U

OF iDp P:&x ‘,s‘

"llrlllnll“

AFFIDAVIT OF TAMMY A. ZOKAN- PAGE 3



CERTIFICATE OF SERVICE

I hereby certify that on this QB day of May, 2003, a true and correct copy of the
foregoing Affidavit of Tammy A. Zokan was served upon the following by the method indicated

below:

IDWR State Office K via U.S. MAIL

Hearing Officer via HAND DELIVERY
Glen Saxton via OVERNIGHT MAIL
1301 N. Orchard Street via FACSIMILE

Boise, ID 83706

X via U.S. MAIL

Jim Burton

1896 N. Eagle. Rd. via HAND DELIVERY

Eagle, ID 83616 via OVERNIGHT MAIL
via FACSIMILE

Weldon Fisher X via U.S. MAIL

546 E. Beacon Light Rd. via HAND DELIVERY

Eagle, ID 83616 via OVERNIGHT MAIL
via FACSIMILE

Molly O’Leary, Esq.

<

via U.S. MAIL

Richardson & O’Leary, PLLC via HAND DELIVERY

P. O. Box 1849 via OVERNIGHT MAIL

Eagle, ID 83616 via FACSIMILE

Matt Howard, Esq. X viaUS. MAIL

P.O. Box 190012 via HAND DELIVERY

Boise, Idaho 83719 via OVERNIGHT MAIL
via FACSIMILE

AFFIDAVIT OF TAMMY A. ZOKAN- PAGE 4
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Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

225 North 9™ Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER )
) NOTICE OF COMPLIANCE
APPLICATION FOR PERMIT NO. 63-12448 )
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its responses to
the Chase Estate’s Second Set of Interrogatories and Requests for Production on counsel for the
Chase Estate and the Eagle Water Company via U.S. Mail on the 23rd day of May, 2003.

DATED thisigday of May, 2003,

MOORE SMITH BUXTON & TURCKE,

CHARTERED

Y/A. ZOKASY
Attoyneys for the City of Eagle

NOTICE OF COMPLIANCE - PAGE 1
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the()r) S day of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

IDWR K U.S. Mail

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard x U.S. Mail

P.O. Box 190012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary Z U.S. Mail

Eagle Water Co. Hand Delivered

P.O. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher x U.S. Mail

546 E. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Jim Burton >< U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Glen Saxton .S. Mail

IDWR State Office Hand Delivered

1301 N. Orchard Street Overnight Mail

Boise, ID 83706 Facsimile

NOTICE OF COMPLIANCE - PAGE 2
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Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

225 North 9™ Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for the City of Eagle

o RECEIVED

MAY 27 2003
Depatment of Water Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF
CITY OF EAGLE, PETITIONER

APPLICATION FOR PERMIT NO. 63-12448

St Nt Nt N St N St

NOTICE OF COMPLIANCE

COMES NOW, the City of Eagle, and gives notice that the City served its responses to

the Chase Estate’s Second Set of Interrogatories and Requests for Production on counsel for the

Chase Estate and the Eagle Water Company via U.S. Mail on the 23rd day of May, 2003.

DATED thjsoo-gday of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

NOTICE OF COMPLIANCE - PAGE 1

e
YA ZOKMY
Attoyney's for the City of Eagle

(=
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on theO') S day of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

Boise, ID 83706

NOTICE OF COMPLIANCE - PAGE 2

IDWR 2<_ U.S. Mail
Western Region Hand Delivered
2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard X U.S. Mail
P.O. Box 190012 Hand Delivered
Boise, Idaho 83719 Overnight Mail

_____ Facsimile

Molly O’Leary >_< U.S. Mail
Eagle Water Co. Hand Delivered
P.O. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher x U.S. Mail
546 E. Beacon Light Road Hand Delivered
Eagle, ID 83616 Overnight Mail

Facsimile

Jim Burton >< U.S. Maitl
1896 N. Eagle Road Hand Delivered
Eagle, ID 83616 Overnight Mail

__ Facsimile

Glen Saxton .S, Mail
IDWR State Office Hand Delivered
1301 N. Orchard Street Overnight Mail

Facsimile
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Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

225 North 9™ Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208)331-1202

Attorneys for the City of Eagle

- RECEIVED

RECEIVED  MAY 19 93
MAY 14 2003 Depertment of Water Respirpas

OURGES
WATER RESREGION

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF )
. )

CITY OF EAGLE, PETITIONER )

)

APPLICATION FOR PERMIT NO. 63-12448 )
).

)

NOTICE OF COMPLIANCE

COMES NOW, the City of Eagle, and gives notice that the City served its responses to

the Chase Estate’s Second Set of Requests for Admission on the 13" day of May, 2003, via U.S.

Mail.

DATED this / 5 day of May, 2003.

MOORE SMITH BUXTON & TURCKE,

CHARTERED

%

@7

AMMY A. ZAKAN
Attc{me s for the City of Eagle

'\ ;

NOTICE OF COMPLIANCE - PAGE 1



D) )

CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the Z_\Bday of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

-_)< U.S. Mail

IDWR

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard >< U.S. Mail

P.O. Box 190012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary X U.S. Mail

Eagle Water Co. Hand Delivered

P.O. Box 1849 __ Overnight Mail

Eagle, ID 83616 Facsm‘ule

Weldon Fisher >< U.S. Mail

546 E. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Jim Burton 7( U.S. Mail

1896 N. Fagle Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Glen Saxton NU.S. Mail

IDWR State Office __ Hand Delivered

1301 N. Orchard Stireet Overnight Mail

Boise, ID 83706 _ Facsimile

*W/ i
BRUC } Yy 7

{

NOTICE OF COMPLIANCE - PAGE 2



) """y REGEIVED
| MAY 1 4 2003

Depariment of Water Resources
Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorneys at Law

225 North 9™ Street, Suite 420 C

Boise, ID 83702 p
Telephone: (208) 331-1800

Facsimile: (208)331-1202

Attorneys for the City of Eagle
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF
CITY OF EAGLE, PETITIONER

NOTICE OF COMPLIANCE
APPLICATION FOR PERMIT NO. 63-12448 '

S N M M M N N

COMES NOW, the City of Eagle, and gives notice that the City served its responses to
the Chase Estate’s Second Set of Requests for Admission on the 13™ day of May, 2003, via U.S.
Mail.

DATED this /_i day of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

Attcfme s for the City of Eagle
Y

NOTICE OF COMPLIANCE - PAGE 1
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CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the gsday of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

_)S U.S. Mail

IDWR

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard >< U.S. Mail

P.O. Box 150012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary >( U.S. Mail

Eagle Water Co. Hand Delivered

P.0C. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher >< U.S. Mail

546 E. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Jim Burton > U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 QOvernight Mail
Facsimile

Gien Saxton U8, Mail

IDWR State Office Hand Delivered

1301 N. Orchard Street Overnight Mail

Boise, ID 83706 ____ Facsimile

W/ ///

NOTICE OF COMPLIANCE - PAGE 2

CBRU C?/{
{

SMIT
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RECEIVED
Bruce M. Smith, ISB #3425 2003
Tammy A. Zokan, ISB #5450 MAY 13 LRCES
MOORE SMITH BUXTON & TURCKE, CHARTERED T B On
Attorneys at Law
225 North 9" Street, Suite 420 RECEIVED
Boise, ID 83702
Telephone: (208) 331-1800 MAY 18 2003
Facsimile: (208)331-1202 Dapartment of Water Resources

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER )
) NOTICE OF COMPLIANCE
APPLICATION FOR PERMIT NO. 63-12448 )
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its responses to
the Chase Estate’s Second Set of Requests for Admission on the 13" day of May, 2003, via U.S.
Mail.

DATED this / 5 day of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

77

A A ZAKAN v

Attorneys for the City of Eagle

NOTICE OF COMPLIANCE - PAGE 1
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CERTIFICATE O SERVICE

I HEREBY CERTIFY that on the Zbday of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

XU.S. Mail

IDWR

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard >< U.S. Mail

P.O. Box 190012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary >< U.S. Mail

Eagle Water Co. Hand Delivered

P.O. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher X U.S. Mail

546 E. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Jim Burton ZS U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Glen Saxton U.S. Mail

IDWR State Office Hand Delivered

1301 N. Orchard Street Overnight Mail

Boise, ID 83706 Facsimile

NOTICE OF COMPLIANCE - PAGE 2

R’UCW{ SMITH v
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT Law

225 NORTH 97 STREET, SUITE 420
Boisg, ID 83702
TELEPHONE: {208) 331-1800 Fax: (208) 331-1202

RaNSOM J. BATLEY JOHNJ. MCFADDENY
Susan E, Buxron® Of Counsel

MicHAEL C. MOOREF
Bruce M. SMiTH

PAUL A, TURCKE® * Also admitted in Oregon
CHRISTOPHER E, YORGASON tAlso admitted in Washington
T. A, ZoxkaNt ¢ Also admitted in South Dakof
£ *Also :g::ﬂ‘eid nf; Ne:»v Mem:oa
May 9, 2003
Molly O’Leary
Richardson and O’Leary .
99 E. State Street RECEIVED
Suite 200 MAY 12
Eagle, ID 2003
Fag e 1 .83616 WATER Reso
acsimile: 938-7904 WESTERE HE%F}gﬁs

Re:  City of Eagle, Application for Permit No. 63-12448

Dear Ms. O’Leary:

The City is supplementing its response to the Chase Estate’s First Set of Discovery.
Specifically, the City is producing two reports that it may offer at any hearing on this matter.
Consistent with the practice we’ve followed in this case, I am mailing you a copy of these reports
at the same time I am mailing a copy to Mr. Matt Howard. The reports are also responsive to the
Eagle Water Company’s request for production number 4. I assume that mailing these
responsive documents under this cover is a suitable response. Please let me know if it is
necessary for me to draft a formal supplemental response to discovery and notice of compliance.

7 é[/(

cc Protestants



D P»-E)G,E IVED
MAY 19 2003

Department of Water Resources
Bruce M. Smith, ISB #3425 '
Tammy A. Zokan, ISB #5450 HECEIVE D
MOORE SMITH BUXTON & TURCKE, CHARTERED MAY 12 2003
Attormeys at Law
225 North 9" Street, Suite 420 WESTERN REGISRS

Boise, ID 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

-Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER )
) NOTICE OF COMPLIANCE
APPLICATION FOR PERMIT NO. 63-12448 )
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its fourth
supplemental responses to the Chase Estate’s First Set of Interrogatories, Requests for Production
of Documents, and Requests for Admission on the 9" day of May, 2003, via U.S. Mail.

DATED this I‘l(b\ day of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

TM;E/ZA ZOKAN
Attorré?/ for the City of Eagle

NOTICE OF COMPLIANCE - PAGE 1



CERTIFICATE OF SERVICE

IHEREBY CERTIFY that on the q? day of May, 2003, I cansed to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:
IDWR Y U.8. Mail
Western Region Hand Delivered
2735 Airport Way Overnight Mail
Boise, Idaho 83705 Facsimile
Matt Howard ____\3_ U.S. Mail
P.O. Box 190012 Hand Delivered
Boise, Idaho 83719 Ovemight Mail
____ Facsimile
Molly O’Leary X U.S. Mail
Eagle Water Co. Hand Delivered
P.O. Box 1849 Ovemight Mail
Eagle, ID 83616 Facsimile
Weldon Fisher ?_( U.S. Mail
546 E. Beacon Light Road Hand Delivered
Eagle, ID 83616 Overnight Mail
Facsimile
Jim Burton K U.S. Mail
1896 N. Eagle Road Hand Delivered
Eagle, ID 83616 Overnight Mail
Facsimile

(len Saxion

j[\ U.S. Mail

IDWR State Office Hand Delivered
1301 N. Orchard Street Ovemight Mail
Boise, ID 83706 Facsimile

/ WWZJ&(

BR?E M. SMITH

NOTICE OF COMPLIANCE - PAGE 2
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT LAW

225 NORTH 9™ STREET, SUITE 420
Boi1sg, ID 33702
TELEPHONE: (208) 331-1800 Fax: (208) 331-1202

RANSOM ], BAILEY JouN]. MCFADDEN™
Susan E. Buxton® Of Counsel
MICHAEL C, MOORE:

BRUCE M. SMITH

PAUL A. TURCKE? *  Also admitted in Oregon
CHRISTOrHER E. YORGASON Also admitted in Washington
TAMMY A, ZOKANT ¢ Also admitted in South Dakota
* Also admitted in New Mexico
May 9, 2003
Idaho Department Water Resources ' RECEIVED
Attn: Glen Saxton
1301 Orchard Street MAY 1 2 2003
Boise, ID 83706 WATER RESOU
WESTERN HEGj?gENS

RE: City of Eagle, Application for Permit No. 63-12648
Dear Mr. Saxton:

The Chase Estate has filed a Motion to Compel and a Motion In Limine in this matter.
The Chase Estate also recently propounded additional discovery on the City of Eagle. The City
of Bagle requested that the Chase Estate allow the City additional time to respond to the Estate’s
Motions and to the Estate’s Second Set of Discovery requests. The Chase Estate considerately
agreed to extend the time for the City’s response to the Estate’s Motion to Compel, Motion In
Limine, and Second Set of Discovery. In accordance with the City’s agreement with the Chase
Estate, the City will file its response to the Chase Estate’s Motion to Compel, Motion In Limine
and Second Set of Discovery Requests on or before May 26, 2003.

Sincerely, e

cC All Protestants
IDWR
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Bruce M. Smith, ISB #3425
Tammy A. Zokan, ISB #5450
MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law
225 North 9" Street, Suite 420
Boise, ID 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202

Attorneys for the City of Eagle

) REGEIVED

MAY 12 2003

ER RESOURCES
W\a\?:ErSTERN RAEGION

RECEIVED
MAY 13 2003

Dapariment of Water Resources

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF )
)

CITY OF EAGLE, PETITIONER )

)

APPLICATION FOR PERMIT NO. 63-12448 )
)

)

NOTICE OF COMPLIANCE

COMES NOW, the City of Eagle, and gives notice that the City served its fourth

supplemental responses to the Chase Estate’s First Set of Interrogatories, Requests for Production

of Documents, and Requests for Admission on the 9™ day of May, 2003, via U.S. Mail.

DATED this l&’t\ day of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

il

NOTICE OF COMPLIANCE - PAGE 1

7
PAMMY /A, ZOKAK
Attommeyy for the City of Eagle



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the qﬁ day of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

IDWR Y U.S. Mail

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard >< U.S. Mail

P.O. Box 190012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary X U.8. Mail

Eagle Water Co. Hand Delivered

P.O.Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Weldon Fisher X U.S. Mail

546 E. Beacon Light Road ' Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Jim Burton X U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

Glen Saxton U.S. Mail

IDWR State Office Hand Delivered

1301 N. Orchard Street Overnight Mail

Boise, ID 83706 Facsimile

i
ii?E M. SMITH

NOTICE OF COMPLIANCE - PAGE 2
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT LAW

225 NORTH 9™ STREET, SUITE 420
Borskg, ID 83702
TELEPHONE: (208) 331-1800 FAx: (208) 331-1202

RANSOM J. BAILEY H E Joun]. MCFADDENY

Susan E. BuxTon® C E l V E D Of Connsel

MicHagL C. MOORE!

BRUCE M. SMITH MAY 12 2003

PAUL A. TURCKE® * Also admitted in Oregon

CirIsTOPHER E, YORGASON f 1Also admitted in Washington

TAMMY A, ZOKAN" Dﬂpaﬂmam Of W&te!’ HGSOUmes * Also admitted in South Dakota
* Also admitted in New Mexico

May 9, 2003

Idaho Department Water Resources
Attn: Glen Saxton

1301 Orchard Street

Boise, ID 83706

RE: City of Eagle, Application for Permit No. 63-12648
Dear Mr. Saxton:

The Chase Estate has filed a Motion to Compel and a Motion In Limine in this matter,
The Chase Estate also recently propounded additional discovery on the City of Eagle. The City
of Eagle requested that the Chase Estate allow the City additional time to respond to the Estate’s
Motions and to the Estate’s Second Set of Discovery requests. The Chase Estate considerately
agreed to extend the time for the City’s response to the Estate’s Motion to Compel, Motion In
Limine, and Second Set of Discovery. In accordance with the City’s agreement with the Chase
Estate, the City will file its response to the Chase Estate’s Motion to Compel, Motion In Limine
and Second Set of Discovery Requests on or before May 26, 2003.

Sincerely,

cc All Protestants
IDWR



’ ‘ - 4 MovElVE W
) &&aﬂ, o MAY 12 2003

MOORE SMITH BUXTON & TURCKE, CHAFFE}

ATTORNEYS AND COUNSELORS AT LAW

225 NORTH 9™ STREET, SUITE 420
BOISE, ID 83702
TELEPHONE: {208) 331-1800 FAx: (208) 331-1202

RANSOM ], BAILEY JouHN ]. MCFADDENY

5UsAN E. BuxTon* Of Counsel

MicHAEL C. MOORE

BrUCE M. SMrTH

PAUL A, TURCKE® * Also admitted in Oregon

CHRISTOrHER E. YORGASON tAlso admitted in Washington

TaMMY A, ZOKANY % Also admitted in South Dakota
* Also admitted in New Mexico

May 9, 2003
Molly O’Leary

Richardson and O’Leary
99 E. State Street

Suite 200

Eagle, ID 83616
Facsimile; 938-7904

Re:  City of Bagle, Application for Permit No. 63-12448
Dear Ms. O’Leary:

The City is supplementing its response to the Chase Estate’s First Set of Discovery,
Specifically, the City is producing two reports that it may offer at any hearing on this matter.
Consistent with the practice we’ve followed in this case, I am mailing you a copy of these reports
at the same time I am mailing a copy to Mr. Matt Howard. The reports are also responsive to the
Eagle Water Company’s request for production number 4. I assume that mailing these
responsive documents under this cover is a suitable response. Please let me know if it is
necessary for me to draft a formal supplemental response to discovery and notice of compliance.

cc Protestants
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Bruce M. Smith, ISB #3425

Tammy A. Zokan, ISB #5450

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

225 North 9™ Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF )
)
CITY OF EAGLE, PETITIONER )
) NOTICE OF COMPLIANCE
" APPLICATION FOR PERMIT NO. 63-12448 )
)
)

COMES NOW, the City of Eagle, and gives notice that the City served its fourth
supplemental responses to the Chase Estate’s First Set of Interrogatories, Requests for Production
of Documents, and Requests for Admission on the 9" day of May, 2003, via U.S. Mail.

DATED this @ day of May, 2003.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

- /
1

Attonéey for the City of Eagle

NOTICE OF COMPLIANCE - PAGE 1




9, )

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 9' day of May, 2003, I caused to be served a true and
correct copy of the foregoing NOTICE OF COMPLIANCE by the method indicated below, and

addressed to the following:

IDWR M U.S. Mail
Western Region Hand Delivered
2735 Airport Way Ovemight Mail

Boise, Idaho 83705 Facsimile

Matt Howard ~ X U8, Mail
P.O. Box 190012 Hand Delivered
Boise, Idaho 83719 Overnight Mail

__ Facsimile

Molly O’Leary Y _U.S. Mail
Eagle Water Co. Hand Detivered
P.O. Box 1849 Overmight Mail

Eagle, ID 83616 Facsnnﬂe

Weldon Fisher A U.S. Mail
546 E. Beacon Light Road ! Hand Delivered
Bagle, ID 83616 Overnight Mail

Facsimile

Jim Burton Y U.S. Mail
1896 N. Eagle Road Hand Delivered
Eagle, ID 83616 Overnight Mail

Facsimile

Glen Saxton _{7(_ U.S. Mail
IDWR State Office Hand Delivered
1301 N. Orchard Sireet Overnight Mail

Boise, ID 83706 _ Facsimile

W/c/

BRyﬁE M. SMITH

NOTICE OF COMPLIANCE - PAGE 2
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AT LAW

NINTH & IDAHO CINTER, SUTE 420
225 NorTE 9™ STREET, Base, 1D 83702
TELEPRONT: (208) 331-1800 Fax: (208) 331-1202

RECEIVED
FACSIMILE CO SHEET
MAY -9 2003
DATE: May9, 2003 RECIPIENT’S FAX: 327-7866 Dapartment of Water Resources
TO: Glen Saxton CLIENT: 1019-03 (Chase)
RE: City of Eagle, Application for Permit No. 63-12648

FROM: Tammy A. Zokan/ amanda

NUMBER OF PAGES INCLUDING THIS COVER SHEET: __2
_X_ ORIGINAL WILL NOT BE SENT
~_ ORIGINAL WILL BE SENT BY FIRST CLASS MAIL
" ORIGINAL WILL BE SENT BY FEDERAL EXPRESS

ADDITIONAL COMMENTS:

*i****************i****mPORrrANTMESSAGE***********************

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE 15 ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL NAMED ABOVE. IF THE READER OF THIS
MESSAGE 15 NOT THE INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPOMSIBLE TO DELIVER 1T TO THE
INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF
THIS COMMUNICATION IS STRICTLY PROHIBITED, IF YOU HAVE RECEIVED THIS COMMUNICATION 1IN ERROR,
FLEASE IMMEDIATELY NOTIFY US BY TELEPHONE, AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABQOVE
ADDRESS VIA THE U.S. POSTAL SERVICE. THANK YOU.
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MOORE SMITH BUXTON & TURCKE, CHARTERED

ATTORNEYS AND COUNSELORS AT Law

225 NORTH 9T SYREET, SLATH 420
BOISE, ID 83702
TELErBHONE: (205) 331-1800 BAX: (208) 331-1202

RaNSOM ], Baney Jouw], McFADDEN®*

Suvsan E, BuxTtoN® Of Counsel

Michar C. MoOAF

BRUCE M. SyTH

FAUL A, TURCKE? * Also admitted in Oregon

CHERISTOPHEN E, YORGASON tAls0 admitted in Washington

Tanvmy A, ZOKAN® * Also admitted in Spath Dakots
* Also admitted in New Mexico

May 9, 2003

Idaho Departinent Water Resources

At Glen Saxton

1301 Orchard Street

Boise, ID 83706
RE: C(City of Eagle, Application for Permit No. 63-12648
Dear Mr. Saxton:

The Chase Estate has filed a Motion to Compel and a Motion In Limine in this matter,
The Chase Estate also recently propounded additional discovery on the City of Eagle. The City
of Eagle requested that the Chase Estate allow the City additional time to respond to the Estate's
Motions and to the Estate’s Second Set of Discovery requests. The Chase Estate considerately
agreed to extend the time for the City's response to the Estate’s Motion to Compel, Motion In
Limine, and Second Set of Discovery. In accordance with the City’s agreement with the Chase
Estate, the City will file its response to the Chase Estate’s Motion to Compel, Motion In Limine
and Second Set of Discovery Requests on or befare May 26, 2003.

Sincerely, -

cc - All Protestants '
IDWR



P nowvglvey

) MAY
MATT ]. HOWARD
ATTORNEY AT LAW

Dapartment of Water Feesureas

P. 0. BOX 190012 EMAIL: MHOWARD@FIBERPIPE.NET
BOISE, IDAHO 83719

TELEPHONE (208) 333-0622

FACSIMILE (208) 333-340%

May 2, 2003

Idaho Department of Water Resources
1301 N. Orchard St.
Boise, iD 83706-2237

RE: In the Matter of Amendment of Permit No. 63-12448 — City of Eagle

Dear Clerk:

Enclosed for filing with the Idaho Department of Water Resources in the above-referenced
matter is the following: Notice of Service of Discovery. I have also enclosed an additional copy
of that document that I would ask that you conform and return to me in the enclosed envelope.
Thank you very much.

Enclosures
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Depariment of Water Resou=

MATT J. HOWARD
Attorney at Law

P. O. Box 190012

Boise, Idaho 83719
Telephone: (208) 333-0622
Facsimile: (208) 333-8409

Attorney for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF AMENDMENT OF
APPLICATION FOR PERMIT NO. 63-12448

) NOTICE OF SERVICE OF DISCOVERY

)
IN THE NAME OF THE CITY OF EAGLE g

)

The Estate of Eleanor I. Chase (“Estate”), by and through its attorney of record, Matt J.
Howard, hereby gives notice, pursuant o IDAPA 37.01.01.520 et seq and the Idaho Rules of
Civil Procedure, that a true and correct copy of the ESTATE’S SECOND SET OF
INTERROGATORIES, REQUESTS FOR PRODUCTION OF DOCUMENTS, AND
REQUESTS FOR ADMISSIONS UPON THE CITY OF EAGLE was served via facsimile on
Bruce M. Smith, Moore Smith Buxton & Turcke, Chtd., counsel for Applicant, City of Eagle, on
the date first indicated below.

DATED this 2 day of May, 2003.

NOTICE OF SERVICE OF DISCOVERY - 1
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CERTIFICATE OF SERVICE

The undersigned certifies that on the Zﬁay of May 2003, a true and correct copy of the
within and foregoing document was sent to the following person(s) as indicated below:

Jim Burton Via U.S. Mail
1896 N. Eagle. Rd.

Eagle, ID 83616

Weldon Fisher Via U.S. Mail
546 E. Beacon Light Rd.

Eagle, ID 83616

Molly O’Leary, Esq. Via Facsimile
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq.  Via Facsimile
Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420

Boise, ID 83702

NOTICE OF SERVICE OF DISCOVERY -2



