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Farm No. 204 . j L J For Offica Use Only
7/94 (Internet) - . $50 Fes Racaipted by 4‘(
Date VISR

. Recoipt No. __ #0025 /2 8 &
RECEIVED . : STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
NOV 0 6 2003

wreresoE QUEST FOR EXTENSION OF TIME

TO PROVIDE ADDITIONAL TIME IN WHICH TO SUBMIT PROOF OF
BENEFICIAL USE FOR A WATER RIGHT PERMIT

The idaho Department of Water Resources wili consider this form as a request that the permit holder(s) be granted an

additional period of time under the provisions of Section 42-204, Idaho Code in which to complete development of a water
right. , .

Re
Permit No. ©3-12448 | CE/VED
<y
Name(s) of Permit Holder: City of Eagle. A !-»'f 2734
. “ﬁ&mmw iz%
Maillng Address: City Hall, P.0. Box 1520, Eagle, Idaho 83616 of%{em.?
) . G UUfc “
Date Proof is Due:_ 12/31/03 Telephone No, _ (208) 331-18 o

Describe what work has been completed toward the development of this water right:
(This must be filled out! If no work has been compieted, show *none”.)

Wells and water works are partially completed.

Costing $

The permit holder(s) has been unable to complete the remainder of the work for the following reasons:

The Permitholder £filed an-application to amend ‘permit no. 63-12448 +to

add points of divexsion in 2001. B number of protests were filed and

the application is set for hearing on November 13-14, 2003, The points

of diversion cannot be constructed until the pending litigation is resolved.:
Permit holder(s) request an extension to .

December 31, - ¥ 2008

FEE: $50.00 | %/M@/m ?

(Signaturd)*
*If other thar permit hojder, Power of Atorney must be supplled.

ACTION OF THE DERARTMENT OF WATER RESOURCES

IT 1S HEREBY ORDERED that the above reguest for extension of time be

APPROVED and the time within which to submit proof of beneficial use is extended
to October 1, 2009.

Signed this Zﬁ day of October ,¥8_2005_ . /ﬁ‘%% J

GARY SBAC —
*A copy of the Order scheduling the hearing is attached.
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BEFORE THE DEPARTMENT OF WATER RESQOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR

AMENDMENT OF PERMIT NO. 63-12448
IN THE NAME OF THE CITY OF EAGLE

FINAL ORDER

This matter is before the Director of the Department of Water Resources (“Director” or
“Department” or “IDWR?™) as the result of an application to amend water right permit no. 63-
12448 filed by the City of Eagle (“Eagle” or “Applicant™). The application seeks to add two new
points of diversion from ground water to the permit.

STANDARD FOR DECISION

Applications to amend existing permits are considered pursuant to Idaho Code § 42-211.
Idaho Code § 42-211 provides in part:

Whenever a permit has been issued pursuant to the provisions of this act, and the permit
holder desires to change the place, period, or nature of the intended use, or make other
substantial changes in the method of diversion or proposed use or uses of the water, he
shall file an application for amendment upon forms furnished by the department of water
resources together with the statutory fee for filing and recording the same, and upon
receipt thereof it shall be the duty of the department of water resources to examine same
and if approval thereof would not result in the diversion and use of more water than
originally permitted and if the rights of others will not be adversely affected thereby, the
director of the department of water resources shall approve said application and return an
approved copy to the permit holder. The director of the department of water resources
shall give such notice to other affected water users as he deems appropriate and may
grant the amendment, in whole or in part or upon conditions, or may deny the same.
Notice of partial approval or conditions or denial of an amendment shall be forwarded to
the applicant by certified mail and shall be subject to judicial review as hereafter
provided. The priority of the right established pursuant to a permit which has been
amended under these provisions shall date from the date of the original application for
permit, provided the permit holder has complied with other provisions of this act.

An applicant bears the burden of proof for the factors the Department must consider
under Idaho Code § 42-211. The Director should also determine whether an amendment of a
water right permit is in the local public interest. Hardy v. Higginson, 123 Idaho 485, 849 P.2d
046 (1993).

The Director, having examined the application and the written record and having
reviewed the testimony of the parties, makes the following findings of fact and conclusions of
law.
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COURSE OF PROCEEEDINGS

On June 8, 2001, Eagle filed an application to amend existing water right permit no. 63-
12448 to add two additional points of diversion (the “Application”). The proposed points of
diversion are located in Eagle, Idaho, in the SWSW, Section 4, T4N, R1 E' (Eagle well no. 3, aka
Brookwood well) and NESE, Section 4, T4N, R1E (Eagle well no. 4). Notice of the application
was published in The Idaho Statesman of Boise, Idaho, on or about June 21 and 28, 2001. Eagle
Water Company, Inc., Weldon T. Fisher, Eleanor I. Chase, and a group of concerned citizens®
protested the Application.

The Department held a prehearing conference for the application and protests on August
15, 2001. Following several attempts to schedule a second prehearing conference, the
Department issued a Notice Canceling Prehearing Conference and Interrupting Processing on
November 29, 2001, which interrupted the proceedings for six months to allow the parties to
attempt negotiation of a settlement in this matter.

In January 2002, protestant Eleanor I. Chase died. On July 11, 2002, the Estate of
Eleanor L. Chase (the “Chase Estate” or “Chase” or “Estate™) was allowed to intervene as a full
party on the grounds stated in Ms. Chase’s protest.

The Department held a second prehearing conference on September 18, 2002. A
Prehearing Order issued following the conference (1) gave the parties until November 1,2002, ~
to negotiate a settlement of the protests, (2) tentatively scheduled a hearing for February 26,
2003, and (3) authorized informal discovery. A Notice of Hearing issued on January 10, 2003,
scheduled a hearing for February 26, 2003. That hearing was vacated and formal discovery was
authorized on February 4, 2003, in the Order Granting Petition for Reconsideration and
Authorizing Discovery.

The Director appointed Peter Anderson as Hearing Officer in this matter on June 5, 2003.

The Department conducted a third prehearing conference on August 1, 2003. After this
conference, a Scheduling Order issued on August 20, 2003, established time periods for
completion of discovery, provided for the exchange of witness and exhibit lists, and set tentative
hearing dates for November 13 and 14, 2003.

On September 30, 2003, the Department notified Eagle that proof of beneficial use or a
request for extension of time to file proof of beneficial use was due on or before December 1,

! Public land survey descriptions in this decision without a fraction following a two alpha character descriptor are

followed by the fraction “1/4.” In addition, all public land survey descriptions are based on the Boise Meridian.
All locations are in Ada County.

James Burton identified himself as the spokesperson for a number of concerned citizens living on Eagle Road who
signed the protest. Letter received August 13, 2001, at the Department’s Western Region Office. Many of the
signatures on the protest forms were illegible. Only one protest fee of $25 was received from Darrell E. Davis
with this protest. Using the forms and other submissions in the record, the concerned citizens included Darrell
Davis, James Burton, Stan Stevens, Stanton Niccolls, Melissa Sadlek, Jason Stinar, William Miller, Chris Brooke,
Sheri Kinzer, Steve Capeilar, Shelby Conrad, Michael Kilfoyle, Laren Walker, and Gary Heikes.
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2003. Eagle requested an extension of time to file proof of beneficial use on the basis that the
contested application for amendment had been pending since 2001, and the contested case had
not been heard or resolved. In response to the request, the Department sent a letter to Eagle on
January 14, 2004, acknowledging timely receipt of the request for extension of time to file proof
of beneficial use and stating:

Because of the pending contested case, and the effect it may have on the water right
permit, IDWR will hold the request for extension of time without action until the
contested case is resolved. The request has been timely filed and satisfies the
requirements of the law related to filing proof of beneficial use or a request for extension
of time,

Pursuant to a formal Notice of Hearing, a two-day hearing was held at the Department’s
state office in Boise, Idaho, on November 13 and 14, 2003. Eagle was represented by Bruce
M. Smith and Tammy A. Zokan, the Chase Estate was represented by Matt Howard, and Eagle
Water Company was represented by Molly O’Leary. James Burton, from the group filing a joint
protest, attended the hearing on November 13, 2003, and Shelby Conrad attended the hearing on
November 14, 2003. Weldon Fisher did not appear at the hearing.

At the conclusion of the hearing, the parties were given until December 15, 2003, to file
written closing statements. Eagle, the Chase Estate, Eagle Water Company, and James Burton
filed written statements. This matter was fully submitted to the Department on December 15,
2003.

Following issuance of the Hearing Officer’s Recommended Decision and Order on March
8, 2004, Eagle filed a Petition for Reconsideration of Recommended Decision and Order. A
hearing on the Petition was held on April 8, 2004. Following the hearing, the Petition for
Reconsideration of Recommended Decision and Order was granted. Parties were allowed until
April 21, 2004, to file briefs on any of the issues raised in the Pefition or discussed at the hearing.
Eagle and James Burton submitted comments.

On April 30, 2004, the Hearing Officer issued a Recommended Decision and Order
Following Reconsideration approving the application with conditions. The City of Eagle and the
Chase Estate filed exceptions to the recommended order of April 30, 2004.

STATEMENT OF ISSUES RAISED BY EXCEPTIONS

City of Eagle Exceptions

The exceptions filed by Eagle raised the following issues about the Hearing Officer’s
recommended order:

(1) Eagle should not be required to cease diversion upon an allegation that a ground

water right holder is not able to pump the full quantity of water to which the water
right holder is entitled;
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(2) The priority date of permit no. 63-12448 should not be advanced to June 8, 2001;

(3) The proposed point of diversion referred to as Eagle well no. 4 should have been
approved as a point of diversion;

(4) Eagle should not be required to fully compensate for the inability of the Chase Estate
to divert its paper water rights;

(5) Eagle should not be required to (a) conduct a pump test for proposed Eagle well
no. 3, (b) determine a maximum flow rate for Eagle well no. 3, (c) negotiate with the
Chase Estate for injury caused by pumping of the maximum flow rate, and if the
negotiations are not productive, (d) file a lawsuit for judicial determination of the
compensation required; and

(6) The evidence does not support a finding in the recommended order that a new well
cannot be drilled at or near Eagle well no. 2.

Chase Estate Exceptions

The exceptions filed by the Chase Estate raised the following issues about the Hearing
Officer’s recommended order:

(1) The recommended order did not identify all the Chase water rights protected to
historical ground water pumping levels;

(2) Projected drawdowns in the Chase dairy well, small irrigation well, and large
irrigation well are not consistent with the evidence and expert opinions;

(3) A finding that the dairy well will only produce 0.067 cfs is not supported by the
evidence;

(4) Supplemental water right no. 63-05229 should be afforded the same protection as
other water rights;

(5) The recommended order incorrectly determined that the large irrigation well would
not be adversely impacted;

(6) The amendment does not satisfy the local public interest standard; and
(7) The application for amendment should have been denied rather than forcing

additional iterations of negotiations and litigation in court and perhaps before the
Department.
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EVIDENCE CONSIDERED

Exhibits offered by Eagle and admitted by stipulation of the protestants as part of the

record are as follows:

Exhibit 1:

Exhibit 2:

Exhibit 3;

Exhibit 4:

Exhibit 5:

Exhibit 6:

Exhibit 7:

Exhibit 8:

Exhibit 9:

Exhibit 10:

Exhibit 11:

Exhibit 12:

Exhibit 13:

Exhibit 14:

Exhibit 15:

Exhibit 16:

Exhibit 17:

Exhibit 18:
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Application for Amendment of Permit No. 63-12448 filed by the
City of Eagle

Brookwood Public Water Supply Well Design/Proposal Plans and
Specifications dated May 2000

Map of Eagle Water System

Map of Protestants & Fagle Wells
Chart of Eagle Water System changes
Resume of Terry Scanlan, P.E., P.G.
Municipal Production Bar Graph

United Water Idaho Floating Feather & Redwood Creck Monthly
Well Production

Eagle Water Company Annual Well Production
Eagle Annual Well Production
Water Level Monitoring of Vail and Miller Wells, October 22, 1999

June 2, 2003 and June 3, 2003 letters regarding monitoring results
for Vail and Miller Wells

September 26, 2003 letter regarding water level monitoring results
for Vail and Miller Wells

June 3, 2003 letter regarding Burton Group Well Measurements

Photo log and photographs of May 13, 2003 site inspection of Chase
Dairy site

Agreement to Provide Supplemental Fire Flows
Water Line Agreement

December 2, 1997 Agreement
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Exhibit 19:

Exhibit 20:

Exhibit 21:

Exhibit 22:

Water Service Contract and First Amendment to Water Service
Contract

Water Right Claim No. 63-5227
Water Right Claim No. 63-5229.

Approved Application for Permit No. 63-8663.

Eagle also joined with the Chase Estate in offering Exhibits 102, 103, 104, 105 and 106,
which are described in the Findings of Fact.

Exhibits offered by Eagle and admitted in rebuttal to the Protestants’ case and part of the

record are as follows:

Exhibit 23:

Exhibit 24:

Exhibit 25:

Chase Dairy Well Pump Evaluation, 11/13/03
Chase Small Irrigation Well Suction Lift Evaluation, 11/13/03

(Not admitted).

Exhibits offered by the Chase Estate and admitted as part of the record are as follows:>

Exhibit 101:

Exhibit 102:

Exhibit 103:

Exhibit 104:

Exhibit 105:

Exhibit 106:

Exhibit 107:

Exhibit 108:

Exhibit 109:

Summary of Ground Water Conditions in the Vicinity of Proposed
Brookwood Subdivision Well Site, August 15, 2001

Revised Summary of Ground Water Conditions in the Vicinity of
Proposed Brookwood Subdivision Well Site, August 17, 2001

IDWR Open-File Report, Ground-Water Conditions in the Dry Creek
Area, June 1991

Results of the 30-Day Pumping Test and Aquifer Analysis, June 1991
Aquifer Test at Floating Feather Well, August 9, 1995

Municipally-Owned Water System Master Plan and Budget Study,
April 12, 2002 and rev. May 21, 2003

Deposition of the City of Eagle, September 10, 2003
Well specifications and reports from Layne of Idaho, Inc.

Eagle’s Response to the Estate’s Third Set of Interrogatories, etc.

3 Exhibits 101-112 and 120-123 were admitted by stipulation of the City of Eagle.
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Exhibit 110:
Exhibit 111:
Exhibit 112:

Exhibit 113:

Exhibit 114:
Exhibit 115:
Exhibit 116:
Exhibit 117:
Exhibit 118:
Exhibit 119:

Exhibit 120:

Exhibit 121:

Exhibit 122:
Exhibit 123:

Exhibit 124:
Exhibit 125:
Exhibit 126:
Exhibit 127:
Exhibit 128:
Exhibit 129:

Exhibit 130:
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Eagle’s Fifth Supplemental Response to Estate’s Interrogatories, etc.
Eagle’s Sixth Supplemental Response to Estate’s Interrogatories, etc.
Eagle’s Verification of Signatures on Discovery Responses

Amendment to Application of Eagle United Water before IPUC,
September 1, 1994

Testin_lony of Morgan Masner before IPUC, December 1, 1995
[PUC Order No. 26337, March 5, 1996

IPUC Order No. 26524, July 19, 1996

Application of United Water Idaho, July 11, 1997

Comments of [PUC Staff, August 20, 1997

IPUC Order No. 27121, September 8, 1997

Protest by Eleanor 1. Chase to Application No. 63-11413, November
29,1990

Notes of D. Tuthill re Application No. 63-11413

Proposed Memorandum Decision and Order Approving Application
for Permit No, 63-11413

Portions of Eagle’s Response to Eagle Water Company, Inc.’s First Set
of Interrogatories, etc.

Letter from Eagle to David Tuthill, May 24, 1995

Letter from Chris Meyer to Jim Johnson, November 19, 1998

Proof of Beneficial Use for Permit No. 63-12017

Proof of Beneficial Use for Permit No. 63-11413

Amendment of Permit No. 63-12448, April 7, 2000

Application for Amendment of Permit 63-12448, December 2, 1998

Application for Permit 63-12448, April 7, 1998
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Exhibit 131:

Exhibit 132:

Exhibit 133:

Exhibit 134:

Exhibit 135:

Exhibit 136:

Exhibit 137:

Exhibit 138:

Exhibit 139:

Exhibit 140:

Exhibit 141:

Exhibit 142:

Exhibit 143:

Exhibit 144:

Exhibit 145:

Exhibit 146:

Exhibit 147:

Exhibit 148:

Exhibit 149:

Exhibit 150:

Exhibit 151:

Exhibit 152:
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Letter from Chris Meyer to Jeff Peppersack, March 31, 2000
Letter from Eleanor I. Chase to Gary Spackman, August 14, 1999
Letter from J. Evan Robertson to Gary Spackman, November 25, 1998
Letter from Eleanor I. Chase to Gary Spackman, September 23, 1998
Letter from Eleanor 1. Chase to the Department, July 9, 2001

City of Eagle United Water Operations Reports

Agreement to Provide Supplemental Water for Fire Flows
Cooperative Agreement

Water Line Agreement

Agreement dated December 2, 1997

Well Purchase Agreement

Notice of Claim No. 63-5224

Partial Decree No. 63-5225

Amended Notice of Claim No. 63-5226

Notice of Claim No. 63-5227

Amended Notice of Claim No. 63-5229

Notice of Claim No. 63-8663

License No. 63-8663

IDWR Field Report for No. 63-8663

Partial Decree No. 63-15820

Partial Decree No. 63-18731

ERO Resources, Inc., Report Regarding Wells for No. 63-5226 and
No. 63-5229
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Exhibit 153: Resume of David B. Shaw, P.E.

Exhibit 154: Beneficial Use Field Report for Permit No. 63-12192
Exhibit 155: Diagram of Selected Well Locations

Exhibit 156: 1970°s photograph of barn and Chase Dairy

Exhibit 157: 1952 photograph of barn

Exhibit 158: 1952 photograph of barn and Chase dairy.

The Department, on its own initiative and without objection from the parties, admitted the
following exhibit:

Exhibit 400: Summary of water rights located in the NESE, Section 5, T4N, R1E,
The following individuals testified on behalf of Eagle:
a. Ms. Lynne Sedlacek, Eagle City Councilmember;

b. Mr. Vernon Brewer, representative of Eagle City Engineer, Holladay
Engineering Co.;

c. Mr. Terry M. Scanlan, P.E., P.G., Scanlan Engineering; and
d. Nancy Merrill, Eagle Mayor.*
The following individuals testified on behalf of the Chase Estate:
a. Mr. Mike Chase, Chase Estate;
a. Mr. Dave Shaw, ERO Resources, Inc.;
b. Mr. Bill Chase, Chase Estate; and

¢. Mr. Vernon Brewer, representative of Eagle City Engineer, Holladay
Engineering Co.

No other party offered exhibits or testimony for the Department’s consideration. All
parties present at the hearing were afforded the opportunity to cross-examine the opposing side’s
witnesses.

* Ms. Merrill’s testimony was presented in writing and is in the Department’s files as the Sworn Testimony of Nancy
Merrill, Mayor, City of Eagle in Support of City’s Application to Amend Permit No. 63-12448.
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ANALYSIS OF EXCEPTIONS

There was significant discussion in the record and in the briefs about whether the impacts
to other wells should be based on an average ground water withdrawal rate anticipated by Eagle
or the maximum withdrawal rate allowed under the permit. Unless Eagle limits the withdrawal
rate sought, the Department must assume that Eagle may divert the full authorized quantity of
water from any one of the authorized or proposed points of diversion and evaluate the effects of
such withdrawals based on the maximum authorized diversion rate and volume. The maximum
diversion rate authorized by permit no. 63-12448 is 3.25 cubic feet per second (cfs), equivalent to
approximately 1,460 gallons per minute (gpm). However, Eagle has designed the proposed well

to produce a maximum of 1,000 gpm. Because water right no. 63-12448 limits the annual
volume diverted to 1,455 acre-feet, Eagle could withdraw 902 gpm continuously for the entire
year. Technical analysis in the record assumes a withdrawal rate of 1,000 gpm. Assuming a
continuous withdrawal rate of 1,000 gpm at any one of the authorized or proposed points of

diversion provides a reasonable basis for evaluating the effects of ground water withdrawals
under permit no. 63-12448.

For this analysis, the following is a summary of wells owned by the Chase Estate for
which testimony about use of water was presented into the record:

Water Right Well Name Beneficial Use | Water Right | Priority Date | Withdrawal
No. R ' ‘Status ' Rate
63-15820 Dairy-domestic Domestic Decreed Jan, 1, 1920 0.04 cfs
63-05226 Dairy-domestic | Domestic, stock, Beneficial | Jan. 1, 1950 0.31 cfs’
& commercial use claim
63-05229 Small irrigation | Irrigation, stock, | Beneficial Oct. 27, 0.46 cfs
& domestic use claim 1925
63-08663 Large irrigation Irrigation Licensed April 6, 2.0 cfs
1977

For this analysis, the following is a summary of ground water rights held or claimed by
the Chase Estate for which the Chase Estate submitted water right information as exhibits, but no
testimony was presented about the identity or production of the associated wells:

Water Right Well Name Beneficial Use | Water Right | Priority Date | Withdrawal
No. Status Rate
63-05224 (not known) Domestic, stock, | Beneficial | Jan. 1, 1872 0.10 cfs
& irrigation use claim
63-05225 (not known) Domestic & stock Decreed Jan. 1, 1900 0.17 cfs
63-18731 (not known) Domestic Decreed | Aug.1,1982 | 0.04 cfs

In 1951, the Idaho Legislature enacted legislation known as the Ground Water Act. In

1953, the Idaho Legislature amended the Ground Water Act. The 1953 Amendment recognized
that ground water rights would be administered according to the prior appropriation doctrine, but

3 Mike Chase testified that the flow rate should be reduced to 0.13 cfs.
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that senior water rights should not prevent the full economic development of the ground water
resources of the State of Idaho, and that ground water appropriators would be required to pump
from “reasonable pumping levels” established by the Department. In 1978, the Idaho Legislature
amended the Ground Water Act again. The 1978 Amendment expressly stated that domestic
water rights were subject to reasonable pumping levels.

The priority dates recognized or claimed for the water rights authorizing diversion from
the dairy-domestic well (no. 63-05226 and no. 63-15820) and the small irrigation well (no. 63-
05229) predate the enactment of the Ground Water Act in 1951 and the subsequent amendment
to the Ground Water Act in 1953. In addition, the priority dates for claim no. 63-05224 and
water right no. 63-05225 (for which no production data was submitted) also predate the
enactment of the Ground Water Act in 1951 and the subsequent amendment to the Ground Water
Actin 1953.

In Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982), the Idaho Supreme Court
determined that a later in time appropriator should be enjoined from pumping ground water for
irrigation that almost immediately dried up a domestic well located nearby. The Court held that
the water right for the domestic well was perfected prior to the irrigation water right and before
the reasonable pumping level standard was applied to domestic beneficial uses, and that the
domestic water right holder was entitled to the protection of the ground water levels existing
prior to the junior appropriation. The Court held that the injunction was not permanent, and
could be absolved upon full compensation by the junior appropriator for the cost of deepening
the senior appropriator’s well and payment of the costs of additional equipment and energy.

Under the principles of Parker, if (1) withdrawal of ground water by a junior ground
water appropriator causes declines in ground water levels in wells owned by the senior water
right holders because of local well interference, and (2) the water rights held by the senior water
right holders bear priority dates earlier than 1951, or 1978 for domestic water rights, the holders
of the senior water rights are, at a minimum, entitled to compensation for the increased costs of
diverting ground water caused by the declines in ground water levels at the point of diversion. In
so applying the Court’s holding in Parker, the Department acknowledges that the Court in that
case may not have taken into consideration the applicable common law principles of the prior
appropriation doctrine that predate the Ground Water Act. The Court may at some future date
address whether ground water rights that predate the Act enjoy an absolute protection from
interference by junior appropriators regardless of the reasonableness of the means of diversion
used by the senior right holder.

The extent to which Parker provides protection to the ground water levels for the Chase
Estate water rights depends on proof of injury and similarities to the facts of the Parker case. In
Parker, the owner of the domestic well was unable to divert water from the domestic well within
minutes of when the junior priority right holder began withdrawing ground water. The proof of
lowered ground water levels caused by the irrigation well that resulted in inability to withdraw
water from the domestic well was established through testimony about the effects of the initial
diversion from the Wallentine well and by a pump test conducted by the parties and the
Department.
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In an administrative hearing for an application to amend a permit, the applicant bears the

burden of proving that the proposed change will not adversely affect other water rights. If a
protestant seeks the protection of Parker that would insulate the protestant from the reasonable
pumping level standard of the Ground Water Act, however, the protestant must come forward
with evidence that (1) the protestant is the holder of a water right that is not subject to the
Ground Water Act, and (2) the protestant’s means of diversion (equipment and facilities) is
capable of diverting water under the water right from ground water at levels existing when the
application to amend a permit is considered by the Department. Once the protestant comes

_forward with the information, the applicant ultimately bears the burden of proving that the
amendment would not injure the protestant under the Parker standard.

Evidence to Establish Protection from Reasonable Economic Pumping Standard

Witnesses for the Chase Estate testified that the dairy-domestic well produces sufficient
water for the dairy and the domestic uses. The current need for the Chase Dairy is 0.13 cfs.
Another 0.04 cfs is provided as domestic water to the Chase residence near the dairy, for a total
current supply of 0.17 cfs. At the time of the hearing, the static water level in the dairy domestic
well was 20 feet 10 inches, and the pumping depth was between 20 feet and 25 feet. Claim no.
63-05226 and water right no. 63-15820 describe the dairy-domestic well as the point of
diversion, and the water right and the claim bear priority dates that pre-date the date of the
Ground Water Act. The Chase Estate provided sufficient information about the dairy-domestic
well to invoke the protection of Parker. ' ' .

The priority date for water right no. 63-05229 authorizing the diversion of ground water
from the small irrigation well predates the Ground Water Act. Nonetheless, the Chase Estate and
its predecessors have not withdrawn ground water from the small irrigation well since 1983,
because the place of use has been irrigated with waste water. Eagle’s expert witness, Terry
Scanlan, testified that the pump in the small irrigation well is not presently capable of
withdrawing water because ground water levels have already declined below the level at which
the pump could withdraw water. Dave Shaw, expert witness for Chase Dairy, testified that the
pump connected to the small irrigation well would currently produce water for the water right.
However, no information from an actual pumping test was submitted. The Chase Estate came
forward with some information about the small irrigation well indicating that Parker should
apply if the existing diversion works can withdraw water under existing ground water conditions.

The Chase Estate did not offer evidence about ground water diversions authorized by
other ground water rights that predate the date of the Ground Water Act.

General Injury Analysis

The effects on ground water levels in the Chase Estate wells caused by withdrawing
ground water from the proposed Eagle well no. 3 was predicted by experts retained by Eagle and
by the Chase Estate. Exhibit 102 is a 2002 report prepared by Bill Strowd, a former employee of
Holladay Engineers, the firm Eagle retained as the city engineer. Both parties agreed the report is
the best compilation of ground water information related to construction of the proposed Eagle
well no. 3. Page 12 (unnumbered) of the Strowd report is a vicinity map of the area where
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construction of Eagle well no. 3 is proposed. Superimposed on the map is a series of concentric
circles that represent water surface elevations of a theoretical pumping cone of depression. The
parties referred to the document as a “bull’s-eye” diagram. The diagram was developed by
assuming a continuous ground water withdrawal rate of 1,000 gallons per minute for a period of
6 months.

Each of the circles locates the radius from the pumping center at which water levels will
decline by equal amounts below pre-pumping ground water levels. The concentric circles define
a three dimensional depiction of ground water levels that resembles a cone standing on its narrow
end. Ground water levels in the cone of depression are deeper the closer the location to the
pumping center of the cone. The sides of the cone do not have a constant slope; rather, the slope
of the sides of the cone become steeper as the radial distance to the pumping center decreases.
The changing slope or gradient towards the center of the cone is illustrated by the reduction of
the distance between the concentric circles of equal declines as the circles become smaller and
are closer to the center of the cone,

The inner circle drawn on the cone of depression diagram is located 1,000 feet away from
the center of the cone of depression. At a radius of 1,000 feet, the report estimates a drawdown
of 8 feet.

Injury Analysis for the Dairy-Domestic Well

The dairy-domestic well is located 509 feet from the site proposed for Eagle well no. 3,
which is about halfway between the 1,000 foot radius circle on the bull’s-eye diagram and the
proposed site for Eagle well no. 3. Since the gradient of the ground water levels increase the
closer to the center of the cone of depression, predicted ground water level declines at half the
distance between the 1,000 foot radius circle and the center of the cone of depression may be
several times the drawdown of 8 feet expected at a radial distance of 1,000 feet. The present
static water level in the Chase dairy-domestic well is 20 feet 10 inches, and the pumping depth is
between 20 feet and 25 feet. The experts agreed that double-digit declines of the ground water
level in the dairy-domestic well will cause failure of the dairy-domestic diversion works to
supply water for the dairy and domestic uses.

Because of the close proximity of the dairy-domestic well to the proposed Eagle well
no. 3, it is likely that withdrawing ground water from Eagle well no. 3 will cause a decline in
ground water levels in the dairy-domestic well below the level at which the present diversion
works can divert water. As a result, approval of the proposed Eagle well no. 3 as an alternate
point of diversion for permit no. 63-12448 is expected to result in injury to water right no. 63-
15820 and any right resulting from claim no. 63-05226.

Injury Analysis for the Small Irrigation Well
The small irrigation well is located 820 feet from the site proposed for Eagle well no. 3.
The small irrigation well is located within the 1,000 foot radius circle where the rate of decline in

ground water levels increases significantly as the distance to the center of the cone of depression
decreases. Predicted ground water declines at the location of the small irrigation well caused by
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ground water withdrawals at the proposed Eagle well no. 3 could be in the range of double the
predicted ground water drawdown of 8 feet at a radial distance of 1,000 feet.

It is likely that withdrawing ground water from the proposed Eagle well no. 3 will also
cause declines in the ground water level at the location of the small irrigation well. However,
Eagle is not required to protect the Chase Estate against declines in ground water levels that
occurred prior to the construction and operation of the proposed Eagle well no. 3. From 1970 to
1989, ground water levels in the area of the proposed Eagle well no. 3 declined approximately 10
feet. Exhibit 103, at p. 18. Increases in overall ground water diversions and other factors, such
as drought, may have caused these ground water declines. Because the Chase Estate and its
predecessors have not withdrawn ground water from the small irrigation well since 1983, there is
presently insufficient information available to determine the injury, if any, that the Chase Estate
might incur from construction and operation of the proposed Eagle well no. 3. The Department
cannot protect the ground water level for the Chase Estate small irrigation well unless the Estate
has sufficient information to show that the water rights for the small irrigation well can be
exercised at present ground water levels.

Eagle should not be enjoined from constructing and operating Eagle well no. 3 by a claim
of injury to a water right that has not been exercised for over 20 years and under which right
ground water may not be available for diversion using the existing diversion works. However,

the Chase Estate may conduct a pump test using the existing diversion works (equipment and
- facilities) to demonstrate the existing availability of ground water and the capacity of the existing
diversion works prior to completion of construction and operation of the proposed Eagle well
no. 3. The pump test must be coordinated with Eagle and approved by the Department. Any
sustainable diversion of ground water from the small irrigation well using the existing diversion
works at current ground water levels, verified by the pump test, is protected from ground water
declines caused by the operation of Eagle well no. 3.

Analysis of Injury to the Large Irrigation Well

Irrigation from the large irrigation well owned by the Chase Estate is authorized by a
water right bearing a priority date later than the date of amendment to the Ground Water Act.
Although the present ground water level in the large irrigation well is unknown, the intake for the
turbine pump in the well is set at approximately 90 feet. The decline in ground water levels at
the large irrigation well caused by construction and operation of the proposed Eagle well no. 3 is
predicted by the cone of depression diagram to be approximately 4 feet. While this decision does
not establish a reasonable pumping level, an additional 4 feet of decline in the ground water level
at the large irrigation well from the present ground water level, presumed to be above 90 feet, is
above the reasonable pumping ievel. Injury to the water right for the large irrigation well from
construction and operation of the proposed Eagle well no. 3 is not expected.

Imjury Analysis for Other Chase Estate Wells
Two other wells owned by the Chase Estate are located on a map received into evidence

as Exhibit 1. The two wells are identified as points of diversion for water rights added to the
Findings of Fact in this Final Order. While ground water withdrawals from the proposed Eagle
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well no. 3 will result in ground water declines at the locations of these two wells, no information
was submitted about historic diversions from the wells, whether there are operational diversion
works in the wells, and whether there are ground water levels that are protected under Parker.

The Chase Estate took exception to the Hearing Officer’s Amended Recommended Order
for not addressing all the water rights held by the Chase Estate. Because sufficient information
about the water rights associated with these two wells was not presented at the hearing, the
Amended Recommended Order and this Final Order need not address these rights in the Findings
of Fact or Conclusions of Law.

Injury Analysis for the Burton Group Wells

Finally, a group of wells depicted on Exhibit 4, and labeled as wells owned by the
“Burton Group,” are located in sufficiently close proximity to the proposed Eagle well no. 3 that
ground water levels in the wells will decline as a result of ground water withdrawals from the
proposed Eagle well no. 3. Finding No. 49 in the Amended Recommended Order addressed
these wells. A portion of the Finding stated:

There are a number of domestic wells directly to the north of the Chase Estate’s small
irrigation well. They are shown on Exhibit 4 and are labeled the Burton Group Wells.
Information in the record regarding these wells is limited. See Exs. 14 and 400. At least
two wells in this area operate under water rights with priority dates of 1917 and 1962.
These wells would be hydraulically connected to the proposed Eagle Well no. 3,
although they likely do not penetrate to the deeper aquifer zone.

Comparing the list of Burton Group participants with the holders of water rights listed in
Exhibit 400, reveals that Darrell Davis is the only name found in both lists. Darrell and Marla
Davis hold decreed water right no. 63-04546 bearing a priority date of July 15, 1962. The water
right authorizes domestic and stockwater uses. The priority date predates the 1978 amendment to
the Ground Water Act, subjecting domestic wells to the reasonable pumping level standard. The
Davis well is a well that is eligible for protection of water level declines under Parker.

Water right no. 63-04546 authorizes use of a point of diversion in the NESE, Section 5,
T4N, R1E. The record does not precisely locate the Davis well within the NESE of Section 5.
The Davis point of diversion may be located a minimum of approximately 1,500 feet and a
maximum of approximately 3,000 feet from the location of the proposed Eagle well no. 3.
Ground water level declines in the Davis well predicted by the cone of depression diagram could
be from approximately 6 feet at a distance of 1,500 feet to 3.5 feet at a distance of 3,000 feet.

Exhibit 14 shows that the Davis well is four inches in diameter. Water levels in the Davis
well were not measured. Davis did not submit any information about present ground water
conditions or capacity of the well.

A determination of whether ground water withdrawals from the proposed Eagle well no.
3 would injure Davis and other owners of wells under the Parker standard is dependent on the
date of priority of the water rights for the wells and an analysis of the diversion works employed
by the well owners. Some evidence about the water right for the Davis well was submitted, but

Final Order — Page 15



2 »

the well was not located. Evidence about the water rights authorizing diversion from other wells
was not submitted at the hearing. No evidence was submitted about the present pumping ground
water conditions or capacity of the Davis or other Burton Group wells.

Eagle made a prima facie case that injury, in general, would not occur to the Burton
Group wells by construction and operation of the proposed Eagle well no. 3. To assert protection
under Parker, the water right holders alleging injury must come forward with information about
their water rights and diversion works for analysis by the Department and the applicant. The
required evidence was not presented.

Eagle Well No. 4

7 The Hearing Officer did not recommend approval of an additional point of diversion for

the proposed Eagle well no. 4 on the basis that evidence wasn’t presented about the well
addressing the criteria that must be considered by the Department. After reviewing the evidence,
the Director agrees that Eagle did not present evidence about the design and exact location of the
proposed well, that Eagle owns or has access to the property where the well is proposed to be
constructed, or that the proposed Eagle well no. 4 would not adversely affect other water users.
However, the evidence in the record provides the basis for determining the expected effects on
the protestants’ wells. ‘

The cone of depression diagram used to predict drawdowns expected by the proposed
Eagle well no. 3 was developed from data collected and analyzed after an extended pumping test
for Eagle well no. 1 at the time it was constructed. The proposed Eagle well no. 4 would be
located between one-quarter and one-half mile northwest from Eagle well no. 1. Assuming the
subsurface geological formations underlying the proposed location for Eagle well no. 4 are
similar to the subsurface geological formations underlying Eagle well no. 1, the cone of
depression diagram can be superimposed over the location for the proposed Eagle well no. 4.

The proposed Eagle well no. 4 would be located about three-quarter mile northeast of the
proposed Eagle well no. 3. The Chase Estate wells are all located west of the proposed Eagle
well no. 3, and the nearest Chase Estate well would be located approximately three-quarters of a
mile from the location of the proposed Eagle well no. 4. The nearest well of the Burton group
wells is also located approximately three-quarters of a mile away from the proposed Eagle well
no. 4, which is greater than the distance between the location of the proposed Eagle well no. 3
and the nearest well of the Burton group wells. Because the proposed Eagle well no. 4 would be
located a significant distance further away from the Chase Estate wells and the Davis and other
Burton Group wells than the proposed Eagle well no. 3, Eagle well no. 4 will have substantially
less adverse effects on the Chase Estate wells and on the Davis and other Burton Group wells
than would the proposed Eagle well no. 3.

L.ocal Public Interest
During examination of Eagle’s witnesses, the Chase Estate attempted to establish that the

construction of the proposed points of diversion is not in the local public interest. The Chase
Estate asserted that Eagle had contracted with United Water Idaho, Inc., to provide a back-up
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water supply from United Water’s Floating Feather well, and the back-up water supply was
approved by the Idaho Public Utilities Commission, which held that providing water from the
back-up well was in the local public interest. The fact that one alternative supply was in the local
public interest to serve a then-present public need does not preclude subsequent proposals from
also being in the local public interest. Eagle is committed to owning a stand-alone, independent
water system without crossover commitments to other water service providers. The goal of
Eagle to independently own and control its water system is in the local public interest.

Advancement of Priority
The application for amendment does not propose an enlargement of use of the permit. As
a result, there is no justification for advancement of the priority date. The priority date should
remain April §, 1998.
Miscellaneous Exceptions
References inferring that a supplemental water right does not receive full protection under
the law will be eliminated.
FINDINGS OF FACT
Applicant and Permit No. 63-12448
L. Eagle is a municipal corporation under the laws of the State of Idaho. Eagle owns
a municipal water system serving several developments in Eagle under water right permit no. 63-
12448 (the “Permit™) with a priority date of April 8, 1998. The current water use authorized
under the Permit is described as follows:
Source of Water: Ground water from a water bearing zone between 183 to 602 feet
Point(s) of Diversion: NWSW, Section 3, T4N, R1E, B.M., Ada County, Idaho

SWSW, Section 3, T4N, R1E, B.M., Ada County, Idaho
SESW, Section 5, T4N, R1E, B.M., Ada County, Idaho

Use(s): Municipal

Total Quantity: 3.25 cfs / 1,455 acre feet annually

Period of Use: January 1 — December 31 (year-round)

Place of Use: Within the city limits of Eagle and surrounding service arca.
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Source of Water

2. The ground water source underlying the points of diversion authorized by the
Permit is characterized as a leaky water table aquifer, with attenuated communication from
shallow, water bearing zones to deep-water zones. The vertical gradient is generally from
shallower to deeper. The aquifer is generally described in a report prepared by the engineering
firm CH2M Hill in June 1991 following a 30-day pump test at one of the currently authorized
points of diversion for the permit, referred to later in these Findings of Fact as Eagle well no. 1:

The aquifer is characterized as a complexly stratified water table aquifer consisting of
highly permeable sand layers and lenses separated by discontinuous and leaky sandy
clays. Aquifer response to pumping is expected to behave as a single thick water table
aquifer with significant delayed yield due to gravity drainage early in the pumping period
and close to the well. In distant observation wells the response during the relatively
short 30-day pumping period was more indicative of a confined aquifer owing to the
stratified nature.

Exhibit 104 at 52.

“Lateral inflow from the aquifer margin to the north and east and seepage from canal and
irrigation laterals are probably the most significant sources of water.” Exhibit 104 at 3.
Although the points of diversion under the Permit are spread laterally over approximately one
mile, the authorized points of diversion and the proposed additional points of diversion are in the
same aquifer and are hydraulically connected. No evidence was presented to show that current
ground water withdrawals from the existing points of diversion authorized under the Permit
detrimentally impacted other wells or surface water diversions.

3. From 1970 to 1989, ground water levels in the area of the proposed additional
points of diversion declined approximately 10 feet. Exhibit 103, Page 18. Ground water levels
in the area may have also declined after 1989. Data from two wells monitored by Terry Scanlan,
an expert witness for Eagle, show declines of 2 to 8 feet from 1998 to 2003. See Exhibit 7. The
recorded ground water declines may have been caused by increased pumping, drought, or
changes in recharge. Increased pumping from an aquifer will lower ground water levels, steepen
the gradient to the location of the point of ground water diversion, and draw more water from the
boundaries of the aquifer, ultimately resulting in equilibrium at lower ground water levels.

Points of Diversion

4, Eagle well no. 1: This well, located in the SWSW, Section 3, T4N, R1E, also
known as Lexington Hills well no. 1, is currently Eagle’s primary municipal well. It supplies all
the municipal water used during normal operation of the system. Two pumps, one with a
capacity of 160 gallons per minute (“gpm™) and the other with a capacity of 800 gpm, draw from
the well and can be operated together. Water quality and stability of production at this well are
both excellent. Exhibit 106 at 11.
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5. Eagle well no. 2: This well, located in the NWSW, Section 3, T4N, R1E, also
known as Lexington Hills well no. 2, is no longer used due to high iron content in the water and
excessive sand production.

6. Floating Feather Well: This well, located in the SESW, Section 5, T4N, RI1E, is
owned and operated by United Water Idaho. The Floating Feather well provides Eagle with a
reliable second well to satisfy minimum municipal water system requirements pursuant to a
number of agreements between Eagle and United Water Idaho. Exhibits 16, 17, 18. At the time
of the hearing, the entire water service for the Brookwood Subdivision was being supplied by the
Floating Feather Well.

Use

7. Eagle’s municipal water system serves the Lexington Hills, Echo Creek, Crown
Point, and Brookwood residential subdivisions, including Lexington Hills School, and can serve
other potential residential subdivisions in the same general area. The system distributes potable
water and fire flows to the subdivisions. There is a 12-inch diameter trunk line along the north
side of Floating Feather Road that interties the system with the United Water Idaho distribution
network and Hidden Hollow Reservoir. Irrigation water is largely supplied to the subdivisions
through a parallel surface water irrigation system.

" Total Quantity

8. Permit no. 63-12448 authorizes Eagle to instantaneously withdraw ground water
at a2 maximum rate of 3.25 cfs and a volume of up to 1,455 acre-feet annually. The instantaneous
diversion rate of 3.25 cfs equals approximately 1,460 gpm. The annual volume of 1,455 acre-
feet equals a continuous average diversion rate of 902 gpm. The rate and volume limitations
apply to the combined quantities of ground water diverted under all of Eagle’s current water right
permits; no. 63-11413, no. 63-12017, and no. 63-12448. Because Eagle does not have storage in
its system, it must meet peak demands by increasing the rates of diversion at its wells, subject to
the combined diversion rate limitation of 3.25 cfs.

Period of Use

9. Eagle’s municipal water system is used every day of each year for potable water
needs, irrigation during the irrigation season, and may at any time be needed for fire suppression.

Place of Use

10. A general representation of Eagle’s water service area boundary is shown on
Exhibits 3 and 4. A general representation of the actual area served by Eagle’s water system is
shown on the second map in Appendix I of Exhibit 106. The physical characteristics of the
planning area are described as follows:

The topography of the Planning Area generally comprises relatively high ground in
Section 3 and the E ! of Section 4, and ground water 50 to 100 feet lower than the
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foregoing in the Dry Creek Valley in the W % of Section 4 and the E % of Section 5.
There is a prominent bluff, 30 to 50 feet high, defining the boundary between the higher
ground and the valley of Dry Creek, but the higher ground is rolling hills with elevation
differences as great as 60 feet above the approximate top of the bluff. For practical
management, the bluff divides the Planning Area into two service pressure zones ....

Exhibit 106 at 12.

Extension of Time for Filing Proof of Beneficial Use

11.  Eagle filed the currently pending application to amend permit no. 63~
12448 on June 8, 2001, and the application was protested. Eagle requested a 5-year
extension of time to file proof of beneficial use on the basis that the contested application
for amendment had been pending since 2001, and the contested case had not been heard
or resolved.

12.  Permit no. 63-12448 was approved on December 3, 1998. At the time of
approval, the Department granted 5 years for development and beneficial use of water.
On December 4, 1998, Eagle filed application to amend permit no. 63-12448 (prior to the
current application for amendment), which was contested and finally approved on April
7, 2000. The development period that expired between approval of the first amendment
and the filing of the second application for amendment was approximately 1 year. Asa
result, approximately 4 years of the development period was lost because of contests to
applications for amendment between the time the permit was approved and the time when
proof of beneficial use was due.

Proposed Project

13.  Eagle’s Application requests that two additional points of diversion be approved
for permit no. 63-12448 without any increase in the diversion rate under the Permit. Eagle needs
at least two wells for its municipal system. The Idaho Department of Environmental Quality
requires that community water systems supplying ground water to more than 25 homes have a
minimum of two sources. IDAPA 58.01.08.550.03.p. Beyond this legal requirement, having a
minimum of two wells provides Eagle many technical advantages. Two or more wells provide
redundancy if a particular well fails or needs maintenance. Two or more wells also provide
greater capacity for meeting emergency demands. Water supplies are more reliable with two or
more wells, and having two more wells provides Eagle the ability to rest a well, extending the
life of pumps. Having two or more wells also spreads the effects on the aquifer. Finally, if Eagle
could develop new wells in the Dry Creek Valley below the bluff upon which Eagle well no. 2 is
located, the new wells could provide water directly to the lower pressure zone without having to
reduce pressure from the higher pressure zone on the bluff.

14.  Eagle desires to develop an independent, city-owned, municipal water system that
does not rely on contracts with third parties. If the application for amendment is not approved,
Eagle would have to continue its contractual relationship with United Water Idaho to use the
Floating Feather Well.
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Eagle Well No. 3 (Brookwood Well)

15.  Eagle’s application for amendment seeks an additional point of diversion in the
SWSW, Section 4, T4N, R1E. Eagle proposes to construct a well near the northeast corner of the
intersection of Eagle and Floating Feather Roads that would be known as Eagle well no. 3 or the
Brookwood well. A well constructed at this location would supply the Eagle municipal water
system with a point of diversion in the lower zone of its service area. Eagle well no. 3 is an
authorized point of diversion for permits no. 63-11413 and no. 63-12017 also held by Eagle.

16.  Eagle submitted plans and specifications for the proposed Eagle well no. 3 with
other details for evaluation of the water resource impact of the well. Exhibit 2. The well would
be 335 feet deep, with a production zone from 220 to 330 feet below ground surface. The
minimum, sustained, rate of withdrawal for the well as designed is 1,000 gpm, but no current
condition in permit no. 63-12448 would prevent Eagle from withdrawing water from the proposed
Eagle well no. 3 at the maximum diversion rate of approximately 1,460 gpm. Eagle anticipates
diverting an average of 200 to 280 gpm from the proposed Eagle well no. 3 provided Eagle Well
no. 1 is in operation. The Idaho Department of Environmental Quality has reviewed and
approved the well design and well site for the proposed Eagle well no. 3, although at the time of
the hearing the well construction approval had expired and the well design had been resubmitted
for approval. The proposed well location is located outside of the floodplain of Dry Creek.

17.  Construction of the proposed Eagle well no. 3 is a condition of development of
the Brookwood subdivision by Aries Development, LL.C. Aries Development, LLC, agreed to
construct the proposed Eagle well no. 3 as a joint venture with Eagle. Exhibit 141. Eagle
contracted to purchase the well upon completion pursuant to a Well Purchase Agreement with
Aries Development, LLC. Eagle budgeted $200,000.00 for the purchase of the proposed Eagle
well no. 3 in Eagle’s Capital Improvement Plan for the fiscal year following the hearing. Eagle
has already invested significant capital in the proposed well site. It is reasonably certain that
Eagle will continue to budget in the future for construction of the well.

Fagle Well No. 4

18.  Eagle’s application for amendment also seeks an additional point of diversion in
the NESE, Section 4, T4N, R1E, which is about three-quarter mile northeast of the location
proposed for Eagle well no. 3. Exhibit 3. Eagle seeks to reserve this well site, which is located
southwest of the intersection of Edgewood Road and Dry Creek within about one-quarter mile
from Eagle well no. 2, if the proposed Eagle well no. 3 is not a productive well. Eagle well no. 4
is an authorized point of diversion for permits no. 63-11413 and no. 63-12017 also held by
Eagle. Eagle does not own the site or have legal access to the site, although Eagle does have
eminent domain authority, which could be exercised if necessary to gain access to the site. Eagle
has not designed the well.

Final Order — Page 21



) »

Effects On Ground Water Levels and Water Quantity Under Existing Water Rights

19.  Four written studies relevant to the Application have been conducted: a June
1991 aquifer analysis by CH2M Hill; a June 1991 IDWR open-file report on ground water
conditions in the Dry Creek area; a July 1995 aquifer pumping test at the Floating Feather Well
by Terry Scanlan; and an August 2001 summary of ground water conditions in the vicinity of the
proposed Eagle well no. 3 by Bill Strowd.

20.  The CH2M Hill report prepared in 1991, Exhibit 104, is based primarily on an
extended pump test conducted using Eagle well no. 1, located one mile east of the proposed
Eagle well no. 3 site. From that pump test, CH2M Hill derived aquifer characteristics in the
study area. From those aquifer characteristics, CH2M Hill simulated the aquifer’s response to
various pumping scenarios.

21.  The IDWR open file report prepared in 1991, Exhibit 103, analyzed the CH2M Hill
aquifer test, water well measurements, and other data to assess concerns regarding the effects of
expanding development in the Dry Creck area. The report also used the CH2M Hill data to further
predict well interference caused by pumping from wells in the Dry Creek area. The key document
in this analysis is a diagram of the predicted “cone of depression” caused by pumping ground water
from Eagle Well no. 1 at 1,000 gpm for 6 months. Exhibit 103, p. 21, fig. 11. The prediction used
a more conservative transmissivity value than used in the CH2M Hill report.

22.  The Scanlan Report prepared in 1995, Exhibit 105, described the results of a pump
test of United Water Idaho’s Floating Feather well, located approximately one-half mile west of the
proposed Eagle well no. 3 location. Scanlan monitored ground water levels for drawdowns in wells
in the vicinity of the Floating Feather well during a 51-hour pump test at an average rate of 1,500
gpm. One monitored well was the Vail domestic well, located approximately 250 feet from the
Floating Feather well. Observed drawdown in the Vail well was 1.4 feet. However, Scanlan
calculated that the drawdown would have been 8.7 feet if the aquifer zone intercepted by the Vail
well was directly connected to the zones intercepted by the Floating Feather well. Exhibit 105, p. 4.
Another monitored well, identified as the Chase domestic well, was located approximately 1,000
feet from the Floating Feather well. Observed drawdown in the Chase domestic well was
approximately 1.5 feet. However, Scanlan calculated that the drawdown would have been 5.7 feet
if the aquifer zone intercepted by the Chase domestic well was directly connected to the zones
intercepted by the Floating Feather well. Exhibit 105, p. 5. Scanlan suggested in his report that
there are three aquifer zones in this area: a shallow unconfined aquifer zone to a depth of 50 feet,
an upper confined aquifer zone extending from 100 to 170 feet, and a lower confined aquifer zone
extending from 170 feet to depths of more than 335 feet. The Vail and Chase domestic wells
described in the report penetrated the middle aquifer zone, while the Floating Feather well
penetrated the lower aquifer zone. The drawdowns measured and computed by Scanlan suggest,
however, that the confinement is limited, and that the aquifer zones are hydraulically connected.

23.  The Strowd Report prepared in August 2001, Exhibit 102, analyzed the reports
described in Findings 20 through 22, analyzed well logs in the vicinity of the proposed Eagle well
no. 3, and predicted the effects of ground water withdrawals from the proposed Eagle well no. 3.
The cone of depression diagram for Eagle well no. 1 in the IDWR open file report was
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superimposed on the proposed Eagle well no. 3 point of diversion to show potential drawdowns
caused by the withdrawal of 1,000 gpm for 6 months. Exhibit 102, Figure entitled “Estimated 6-
Month Draw Down Based On 1,000 GPM Pumping.” This figure predicts 8 feet of drawdown at
1,000 feet from the proposed Eagle well no. 3. This is a worst case analysis of predicted effects
because the sustained average rate of withdrawal from the proposed Eagle well no. 3 is not
expected to exceed 280 gpm, and the sustained average rate of withdrawal cannot exceed 902 gpm
on a continuous basis. However, no condition in permit no. 63-12448 would prevent Eagle from
withdrawing ground water from the proposed Eagle well no. 3 at the maximum instantaneous rate
authorized of 1,459 gpm or a sustained average rate of 902 gpm. The assumed withdrawal rate of
1,000 gpm is a reasonable estimate of the maximum pumping rate. As a result, the cone of
depression diagram is used to analyze probable effects on other wells caused by withdrawing
ground water from the proposed Eagle well no. 3.

24.  The Strowd Report concludes:

By employing this model, only the nearest wells to the Brookwood site should
experience drawdowns in excess of five to six feet. Local wells exploiting another
aquifer zone may be influenced even less. Wells within hundreds of feet of the
Brookwood site, however, may experience drawdowns in excess of eight or ten feet.

Exhibit 102, p. 6.

Eagle testified that it was willing to mitigate for the impacts caused to senior water rights by its
watcr use.

Eifects on Chase Estate Wells

25.  The Chase Estate holds several ground water rights represented by decree, license,
or beneficial use claims, with points of diversion in the vicinity of proposed Eagle wells no. 3 and
no. 4. The record contains water right information about the following water rights and claims held
or claimed by the Chase Estate: no. 63-05224, no. 63-05225, no. 63-05226, no. 63-05229, no. 63-
08663, no. 63-15820, and no. 63-18731. Information about well identification, exact well location,
and use was only submitted for water right nos. 63-05226, 63-05229, 63-08663, and 63-15820.
Only information about the wells described by these water rights are presented in these Findings of
Fact, as discussed in the previous Analysis of Exceptions.

26.  Water right no. 63-15820 has been decreed in the Snake River Basin Adjudication,
Twin Falls County Case No. 39576 (the “SRBA™), Exhibit 150, and is described as follows:

Priority Date: January 1, 1920

Source of Water: Ground water

Point(s) of Diversion: SESESE, Section 5, T4AN, R1E
Use(s): Domestic

Total Quantity: 0.04 cfs

Period of Use: January 1 — December 31
Place of Use: SESE, Section 5, T4N, R1E.
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The point of diversion for this right is known as the Chase “dairy-domestic well.” The dairy-
domestic well is 240 feet deep with a 3-inch casing at ground surface. The dairy-domestic well is
equipped with two %-horsepower, shallow, jet pumps that can lift water a maximum vertical
distance of about 26 feet. In May 2003, the depth to water in the dairy-domestic well was
measured at 20 feet, 10 inches from the top of the well casing. The dairy-domestic well is
located 509 feet southwest of the proposed site for Eagle well no. 3.

27.  Claim no. 63-05226 is a beneficial use right that has been claimed by the Chase
Estate in the SRBA, and is described in the claim as follows:

Priority Date: January 1, 1950

Source of Water: Ground water

Point(s) of Diversion: SESESE, Section 5, TAN, R1E
Use(s): Stockwater, commercial, domestic
Total Quantity: 0.31° cfs

Period of Use: January 1 — December 31

Place of Use: SESE, Section 5, T4N, R1E.

The point of diversion for this claim is the Chase dairy-domestic well. The water diverted under
this water right is used for critical activities at the Chase Dairy. Loss of water under this water right
for as short a period as four to six hours in the summer could injure the dairy cows, and after one to
three days cows could die, which would irreparably damage the Chase Estate’s dairy herd.

28.  If the proposed Eagle well no. 3 withdraws 1,000 gpm for 6 months, the diversion is
expected to cause drawdowns in the range of 20 to 40 feet in the Chase dairy-domestic well from
which diversions of ground water are made under water right no. 63-15820 and claim no. 63-05226.
Since the Chase dairy-domestic well is only 509 feet southwest of the proposed location of Eagle
well no. 3, the expected drawdown caused by the withdrawal of 1,000 gpm for 6 months would be
several times the drawdown of 8 feet predicted by the cone of depression diagram at a radial
distance of 1,000 feet from the proposed well. Since the proposed Eagle well no. 4 would be
located about three-quarter mile further away from the Chase dairy-domestic well than the proposed
Eagle well no. 3, the expected drawdown caused by ground water withdrawals from the proposed
Eagle well no. 4 would be substantially less than the drawdown caused by the proposed Eagle well
no. 3.

29. Claim no. 63-05229 is a beneficial use right that has been claimed by the Chase
Estate in the SRBA, and is described as follows:

Priority Date: October 27, 1925

Source of Water: Ground water

Point(s) of Diversion: NESESE, Section 5, T4N, R1E

Use(s): Irrigation of 20 acres, stockwater, domestic
Total Quantity: 0.46 cfs

§ Michael Chase testified that the correct quantity for this water right is 0.13 cfs.
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Period of Use: Irrigation - 3/1 to 11/15
Other - January 1 — December 31
Place of Use: SESE, Section 5, T4N, R1E.

The point of diversion for this claim is a well known as the Chase “small irrigation well.” The
small irrigation well is 280 feet deep with a 4-inch casing at ground surface. The small irrigation
well is equipped with a 2 horsepower, centrifugal, end suction pump.

The water diverted from the small irrigation well supplements wastewater the Chase Estate uses
to irrigate the place of use under claim no. 63-05229. The wastewater has supplied the entire
irrigation needs for the place of use since 1983, and ground water has not been diverted from the
small irrigation well since 1983. The Chase small irrigation well is located 820 feet northwest of
the proposed site of Eagle well no. 3.

30.  If ground water is diverted from the proposed Eagle well no. 3 at a rate of 1,000
gpm for 6 months, the diversion is expected to cause drawdown in the range of 10 to 20 feet in the
small irrigation well from which ground water is diverted under claim no. 63-05229. Since the
Chase small irrigation well is only 820 feet northwest of the proposed location of Eagle well no. 3,
the expected drawdown caused by the withdrawal of 1,000 gpm for 6 months would probably be at
least double the drawdown of 8 feet predicted by the cone of depression diagram at a radial distance
of 1,000 feet from the proposed Eagle well no. 3. Since the proposed Eagle well no. 4 would be

proposed Eagle well no. 3, the expected drawdown caused by ground water withdrawals from the
proposed Eagle well no. 4 would be substantially less than the drawdown caused by the proposed
Eagle well no. 3.

31.  Water right no. 63-08663 is a licensed water right that has been claimed by the
Chase Estate in the SRBA, and is described as follows:

Priority Date: April 6, 1977
Source of Water: Ground water
Point(s) of Diversion: NWSE, Section 5, T4N, R1E
Use(s): Irrigation of 100 acres, stockwater
Total Quantity: 2.0 cfs, 452.7 acre-feet annually
Period of Use: Irrigation - 3/15 to 11/15
Other - January 1 — December 31
Place of Use: NWSE, SWSE, and SESE, Section 5, T4N, R1E.

The point of diversion for this right is a well known as the Chase “large irrigation well.” The large
irrigation well is 338 feet deep and has a 16-inch casing. The large irrigation well is equipped
with a 25 horsepower, line-shaft, turbine pump that produces 2.0 cfs. The pump intake is
currently set at 92 feet. In May 2003, the depth to water in the large irrigation well was measured
at 58 feet, 3 inches from land surface. The large irrigation well is located 2,450 feet northwest of
the proposed site for Eagle well no. 3.
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32,  Ifthe proposed Eagle Well no. 3 withdraws 1,000 gpm for six months, the diversion
is expected to cause approximately a 5-foot drawdown in the large irrigation well. Since the
proposed Eagle well no. 4 would be located about one mile further away from the Chase large
irrigation well than the proposed Eagle well no. 3, the expected drawdown caused by ground water
withdrawals from the proposed Eagle well no. 4 would be substantially less than the drawdown
caused by the proposed Eagle well no. 3.

Impact on Burton Group Wells

33.  There are a number of domestic wells directly to the north of the Chase small
irrigation well. The locations of the wells are shown on Exhibit 4 and are labeled the Burton
Group wells. Information in the record regarding these wells is limited. See Exhibits 14 and
400. Exhibit 400 identifies water rights in the area of the Burton Group wells. The Burton
Group wells are hydraulically connected to the proposed Eagle well no. 3, although the Burton
Group wells likely are not deep enough to penetrate the deeper aquifer zone.

34.  The list of Burton Group participants was compared with the holders of water
rights listed in Exhibit 400. Darrell Davis was the only name found in both lists. Darrell and
Marla Davis hold decreed water right no. 63-04546 with a priority date of July 15, 1962. The
water right authorizes domestic and stockwater uses.

35. Water right no. 63-04546 has a point of diversion in the NESE, Section 5, T4N,
RI1E. The record does not precisely locate the Davis well within the NESE of Section 5. Exhibit
14 states that the Davis well is four inches in diameter. Water levels in the Davis well were not
measured. Davis did not submit any information about present pumping capacity of the well.

36.  Information about water rights, precise locations, and present pumping capacities
of the Burton Group wells was not presented at the hearing.

37.  The points of diversion for the Davis well and the other Burton Group wells are
probably located a minimum of approximately 1,500 feet and a maximum of approximately
3,000 feet to the northwest of the proposed Eagle Well no. 3. The drawdowns predicted by the
cone of depression diagram would be from approximately 6 feet at a distance of 1,500 feet to 3.5
feet at a distance of 3,000 feet. Since the proposed Eagle well no. 4 would be located even further
away from Davis well and the other Burton Group wells than the proposed Eagle well no. 3, the
expected drawdowns caused by ground water withdrawals from the proposed Eagle well no. 4
would be less than the drawdowns caused by the proposed Eagle well no. 3.

Impact on Other Wells

38.  The undisputed testimony is that the proposed Eagle well no. 3 would minimally
affect ground water levels in the wells of Weldon Fisher and Eagle Water Company. Since the
location of the proposed Eagle well no. 4 would be about the same distance away from the
eastern-most well of Eagle Water Company as the proposed Eagle well no. 3 and further away
from the other Eagle Water Company wells and the Weldon Fisher well than the proposed Eagle
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well no. 3, operation of Eagle well no. 4 would also minimally affect ground water levels in the
wells of Weldon Fisher and Eagle Water Company.

CONCLUSIONS OF LAW

Based on the Findings of Fact and applicable Idaho law, the Director makes the following
Conclusions of Law.

Effect on Other Water Rights

1. The Director must determine whether the proposed amendment of permit no. 63-
12448 will adversely affect other water rights,

2. In 1951, the Idaho Legislature enacted legislation known as the Ground Water
Act. In 1953, the Idaho Legislature amended the Ground Water Act. The 1953 Amendment
recognized that:

while the doctrine of “first in time is first in right” is recognized, a reasonable exercise of
this right shall not block full economic development of underground water resources, but
early appropriators of underground water shall be protected in the maintenance of
reasonable ground water pumping levels ... .

Idaho Code § 42-226.

In 1978, the Idaho Legislature again amended the Ground Water Act. The 1978 Amendment
expressly stated that domestic water rights are subject to the reasonable economic pumping level
standard.

3. In Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648 (1982), the Idaho Supreme
Court determined that a later in time appropriator should be enjoined from withdrawing ground
water for irrigation that almost immediately caused the ground water level to drop below a
domestic well located nearby. The Court held that the water right for the domestic well was
perfected prior to the irrigation water right and before the reasonable pumping level standard was
applied to domestic beneficial uses, and that the domestic water right holder was entitled to the
protection of the ground water pumping level existing prior to ground water withdrawals by the
junior appropriator. The Court held that the injunction was not permanent, and could be
absolved upon full compensation by the junior appropriator for the cost of deepening the senior
appropriator’s well and payment of the costs of additional equipment and energy.

4. The Idaho Supreme Court stated in Parker v. Wallentine:

Under the doctrine of prior appropriation, because Parker’s domestic well was drilled
prior to Wallentine’s irrigation well, Parker has a vested right to use the water for his
domestic well. That right includes the right to have the water available at the historic

pumping level or to be compensated for expenses incurred if a subsequent appropriator is
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allowed to lower the water table and Parker is required to change his method or means of
diversion in order to maintain his right to use the water.

103 Idaho 506, 512 (1982) (emphasis added).
The Idaho Supreme Court went on to note that:

Parker will not be deprived of any right to his use if water can be obtained for Parker by
changing the method or means of diversion. The expense of changing the method or
means of diversion, however, must be paid by the subsequent appropriator, Wallentine,
so that Parker will not suffer any monetary loss. Thus, upon a proper showing by
Wallentine that there is adequate water available for both he and Parker, it is within the
inherent equitable powers of the court upon a proper showing and in accordance with the
views herein expressed to enter a decree which fully protects Parker and yet allows for
the maximum development of the water resources of the State.

103 Idaho at 514.

5. Under the principles of Parker, if (1) diversion of ground water by junior ground
water appropriators causes declines in ground water levels in wells of senior water right holders
because of local well interference, and (2) the water rights held by the senior water right holders
bear priority dates earlier than 1951, or 1978 for domestic water rights, the holders of the senior
water rights are, at a minimum, entitled to compensation for the increased costs of diverting
ground water caused by the declines in ground water levels.

6. The extent to which Parker provides protection to the Chase Estate water rights
depends on proof of injury and factual similarities to the facts of the Parker case.

7. In Parker, the owner of the domestic well was unable to divert water from the
domestic well within minutes of when the junior priority right holder began withdrawing ground
water. The proof of the lowered ground water level caused by diversion of ground water from
the irrigation well that resulted in inability to divert ground water from the domestic well was
established through testimony about the effects of the initial withdrawals from the Wallentine
well and by a pump test conducted by the parties and the Department.

8. In an administrative hearing for an application to amend a permit, the applicant
bears the burden of proving that the proposed change will not injure other water rights. Ifa
protestant seeks the protection of Parker from application of the reasonable pumping level
standard of the Ground Water Act, however, the protestant must come forward with evidence
that: (1) the protestant is the holder of a water right that is not subject to the Ground Water Act,
and (2) the protestant’s diversion works are capable of diverting the water right at the ground
water levels existing at or about the time the application is considered. Once the protestant
comes forward with the information, the applicant ultimately bears the burden of proving that the
amendment will not injure the protestant under the Parker standard.

0. Withdrawing ground water from the proposed Eagle well no. 3 is expected to
cause a decline in ground water levels in the Chase dairy-domestic well below the level at which
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the present diversion works can divert water. As a result, water right no. 63-15820 and claim no.
63-05226 are expected to be adversely affected by approval of the additional point of diversion at
the proposed Eagle well no. 3.

10.  Withdrawing ground water from the proposed Eagle well no. 3 is expected to
cause declines in ground water levels at the location of the Chase small irrigation well.
However, Eagle is not required to protect the Chase Estate against declines in ground water
levels that occurred prior to the potential construction and operation of Eagle well no. 3. Since
the Chase Estate and its predecessors have not diverted ground water from the small irrigation
well since 1983, the Director cannot presently determine the adverse effects, if any, that the
Chase Estate might incur as a result of the construction and operation of Eagle well no. 3. The
Director cannot protect the ground water pumping level for the Chase Estate unless it has
information to show that the water right having the small irrigation well as the point of diversion
can be exercised at the present ground water level. Eagle should not be enjoined from
constructing and operating the proposed Eagle well no. 3 by a claim of injury to a water right that
has not been exercised for over 20 years and that may not be divertible with the present ground
water levels and diversion works. However, the Chase Estate may conduct a pump test at the
small irrigation well using the existing diversion works to demonstrate its existing capacity to
divert ground water prior to the operation of Eagle well no. 3. The pump test must be
coordinated with Eagle and approved by the Department. Any sustainable diversion of water
from the small irrigation well with the existing diversion works at current ground water levels,
verified by the pump test, should be protected from injury.

11. Since the proposed Eagle well no. 4 would be located about three-quarter mile
further away from the Chase dairy-domestic and small irrigation wells than the proposed Eagle well
no. 3, the expected drawdown caused by ground water withdrawals from the proposed Eagle well
no. 4 would be substantially less than the drawdown caused by the proposed Eagle well no. 3.

12.  Water right no. 63-08663 is diverted through the Chase large irrigation well. The
Director concludes that water right no. 63-08663 has a priority date later than applicable
amendments to the Ground Water Act, and that water right no. 63-08663 is subject to the
reasonable economic pumping level standard. Drawdowns caused by ground water withdrawals
from the proposed Eagle well no. 3 or Eagle well no. 4 would not be expected to cause water
levels to decline below the reasonable economic pumping level. Water right no. 63-08663 will
not be adversely affected by approval, construction, and withdrawals of ground water from the
proposed Eagle well no. 3 or Eagle well no. 4.

13.  Since the Burton Group did not present sufficient proof of water rights, locations
of points of diversion, and ability to divert ground water as authorized under any of the water
rights, the individuals within the Burton Group are not entitled to protection against declines in
ground water pumping levels in this administrative action.

14.  Withdrawing ground water from the proposed Eagle well no. 3 or Eagle well no. 4
will not adversely affect water rights held by the Eagle Water Company or Weldon Fisher.
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15.  Eagle does not presently own or have legal access to the site proposed for Eagle
well no. 4. However, Eagle does have eminent domain authority which could be exercised if
necessary to gain access to the site for the proposed Eagle well no. 4.

16.  Water rights of the protestants will not be injured by development of the proposed
Eagle well no. 4 provided the conditions of this order for the proposed Eagle well no. 3 are
satisfied.

Enlargement of Use

17.  The Director must determine whether the proposed amendment of permit no. 63-
12448 will result in the diversion and use of more water than originally permitted.

18.  Eagle will not increase the maximum rate of diversion or annual volume of
ground water diverted from the amounts authorized by permit no. 63-12448. The Director
should not advance the date of priority for permit no. 63-12448.

Local Public Interest

19.  Idaho Code § 202B(3) defines the local public interest as follows:

“Local public interest” is defined as the interests that the people in the area directly
affected by a proposed water use have in the effects of such use on the public water
resource.

20.  Eagle submitted sufficient information concerning the proposed Eagle well no. 3
and Eagle well no. 4 to allow the water resource impact of the project to be evaluated. Since the
application requests that permit no. 63-12448 be amended only to add additional points of
diversion, the only area directly affected by the application is the area within the immediate
vicinity of the proposed wells.

21.  Eagle’s intent to have an independent, municipal, water supply system is in the
local public interest.
Extension of Time to File Proof of Beneficial Use

22.  Idaho Code § 42-204 states, in pertinent part as follows.

Sixty (60} days before the date set for the completion of the appropriation of water under
any permit, the department shall forward a notice to the applicant by certified mail at his
address of record of the date for such completion, which said notice shall advise the
applicant of the necessity of submitting an affidavit of completion or a request for an
extension of time on or before said date; Provided that:
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1. In cases where the applicant is prevented from proceeding with his work ... by
litigation of any nature which might bring his title to said water in question, the
department of water resources upon proper showing of the existence of any such
condition, and being convinced that the applicant is proceeding diligently and in good
faith, shall extend the time so that the amount of time lost by such delays shall be added
to the time given in the original permit . . ..

23,  The contested case initiated by the protests filed against this application for
amendment and a previous application for amendment qualify as “litigation of any nature which
might bring ... title to said water in question . . ..”” Four years of the original development period
were lost as a result of the contested applications for amendment. Eagle has proceeded diligently
and in good faith. The time for filing proof of beneficial use should be extended until October 1,
2009.

ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, IT IS HEREBY
ORDERED that application to amend permit no. 63-12448 filed by the City of Eagle is
GRANTED as follows.

Water right permit no. 63-12448 is amended to allow for two additional points of
diversion: one additional point of diversion in the SWSW, Section 4, T4N, R1E, B.M., Ada
County, Idaho; and one additional point of diversion in the NESE, Section 4, T4N, R1E, B.M.,
Ada County, Idaho.

The extension of time requested by the City of Eagle for filing proof of beneficial use,
filed by the City of Eagle in November 2003, is APPROVED, and proof of beneficial use is due
on or before October 1, 2009,

The priority date for water right permit no. 63-12448 shall remain April 8, 1998, the
original priority date of the Permit.

Water right permit no. 63-12448 is conditioned as follows:

(1) The City of Eagle must compensate the Chase Estate for the loss of production from
the dairy-domestic well to the full extent of the diversion rate authorized under
water right no. 63-15820 (0.04 ¢fs) and claim no. 63-05226 (0.13 cfs) caused by
diverting ground water from Eagle well no. 3 located in the SWSW, Section 4,
T4N, R1E. Two acceptable alternatives for compensation are: (a) constructing a
new well for the Chase Estate, installing the necessary pumping equipment, and
paying for additional pumping costs; or (b) providing direct back-up service from
the City of Eagle’s municipal system without additional cost to the Chase Estate. If
one of these two alternatives is offered to the Chase Estate by the City of Eagle, the
Chase Estate must except the alternative offered. If the Chase Estate does not
accept whichever of these two alternatives is offered by the City of Eagle, the Chase
Estate is not entitled to protection of its rights. Alternatively, the Chase Estate and

Final Order —Page 31



@)

)

)

©)

©

@

®

) 9

the City of Eagle may negotiate another mutually acceptable alternative for
compensation.

Before construction of Eagle well no. 3 in the SWSW, Section 4, T4N, R1E, is
completed and ground water is diverted from Eagle well no. 3, the Chase Estate
may conduct a pump test using the small irrigation well. The Department must pre-
approve the test, and the City of Eagle must be allowed to participate in the test.
The test must use presently in-place pumping equipment and be conducted for a
sufficient duration to establish the current sustainable rate of diversion. Any
sustainable rate of diversion within the diversion rate limitation of claim no. 63-
05229 (0.46 cfs) will be recognized as diversion capacity that will no longer be
available because of declines caused by diverting ground water from Eagle well no.
3 in the SWSW, Section 4, T4N, R1E The City of Eagle must compensate the
Chase Estate for any loss of proven, sustainable diversion rate from the small
irrigation well. Two acceptable alternatives for compensation are: (a) constructing
anew well for the Chase Estate, installing the necessary pumping equipment, and
paying for additional pumping costs; or (b) providing direct back-up service from
the City of Eagle’s municipal system without additional cost to the Chase Estate. If
one of these two alternatives is offered to the Chase Estate by the City of Eagle, the
Chase Estate must except the alternative offered. If the Chase Estate does not
accept whichever of these two alternatives is offered by the City of Eagle, the Chase
Estate is not entitled to protection of its rights. Alternatively, the City of Eagle and
the Chase Estate may negotiate another mutually acceptable alternative for
compensation.

Right no. 63-12448 is subject to all prior water rights, including rights held by the
Chase Estate as provided in (1) and (2) above.

The water bearing zone to be appropriated under right no. 63-12448 is from 183 to
602 feet below ground surface.

Wells at the additional points of diversion authorized shall be constructed in
accordance with the rules of the Idaho Department of Water Resources regarding
well construction, IDAPA 37.03.09, and the rules of the Department of
Environmental Quality for Public Drinking Water Systems, IDAPA 58.01.08.

The right holder shall install suitable measuring devices approved by the
Department at Eagle wells no. 3 and no. 4 and shall annually provide a report to the
Department documenting the total volume of ground water diverted annually to the
Department.

Proof of construction of works and application of water to beneficial use shall be
submitted on or before October 1, 2009.

The issuance of permit no. 63-12448 and the granting of amendment does not grant
any right-of-way or easement across the land of another.
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(9) Rights no. 63-11413 and no. 63-12017 also have authorized points of diversion
from the wells in the SWSW (Eagle well no. 1) and NWSW (Eagle well no. 2),
Section 3, T4N, R1E, and the wells in the SWSW (Eagle well no. 3) and NESE
(Eagle well no. 4), Section 4, T4N, R1E, B.M.

{10) Rights no. 63-11413, no. 63-12017, and no. 63-12448, when combined, shall not
exceed a total maximum diversion rate of 3.25 ¢fs and a total annual maximum
diversion volume of 1,455 acre-feet.

(11) The place of use for rights no. 63-11413, no. 63-12017, and no. 63-12448 is within
the service area of the City of Eagle municipal water supply system as provided for
under Idaho law.

(12} The Director retains jurisdiction to require the right holder to provide purchased or
leased natural flow or stored water to offset depletion of Lower Snake River flows if
needed for salmon migration purposes. The amount of water required to be released
into the Snake River or a tributary, if needed for this purpose, will be determined by
the Director based upon the reduction in flow caused by the use of water pursuant to
this permit.

IT IS FURTHER ORDERED that pursuant to the Department’s Rule of Procedure 740,
this is a final order and subject to review by reconsideration or appeal.

DATED this ?.?.“&day of September 2005.

J{PREHER

Director
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this a!and’day of September, 2005, a true and correct
copy of the above and foregoing documents described below were served on the following by
placing a copy of the same in the United States mail, postage prepaid and properly addressed to
the following:

Document(s) Served: Final Order
Statement of Available Procedures and Applicable Time Limits.

BRUCE SMITH (x) U.S. Mail, Postage Prepaid
TAMMY ZOKAN (%) E-mail
225N 9™ ST STE 420

BOISE ID 83701-2720
bms(@msblaw.com
taz(@msblaw.com

JIM BURTON (x) U.S. Mail, Postage Prepaid
1896 N EAGLE RD.
EAGLEID 83616

WELDON FISHER. (x) U.S. Mail, Postage Prepaid
546 E BEACON LIGHT RD.
EAGLE ID 83616

CHARLES L. HONSINGER (x) U.S. Mail, Postage Prepaid
RINGERT CLARK CHARTERED (x) E-mail

P. 0. BOX 2773

BOISE ID 83702

clh@ringertclark.com

MOLLY O’LEARY (x) U.S. Mail, Postage Prepaid
P.0.BOX 1849 (x) E-mail

EAGLEID 83616

molly@richardsonandoleary.com

JOHN WESTRA (x) U.S. Mail, Postage Prepaid
IDWR — WESTERN REGION (x) E-mail
2735 AIRPORT WAY

BOISE ID 23705-5082
john.westra@idwr.idaho.gov

/ [(‘/@//fb IJWLZJ

Mctorla Wigle
Administrative Assistanf fo the Director
Idaho Department of Water Resources
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EXPLANATORY INFORMATION
'~ TO ACCOMPANY A
~ FINAL ORDER

(Required by Rule of Procedure 740.02)

. The accompanying order is a "Final Order" issued by the department eursua.nt to section
67-5246 or 67-5247. Idaho Code.

Section 67-5246 provides as follows:

@ " If the presiding officer is fhe agency head, the presiding officer shall issue a final
order: C - ' ‘

2) If the presiding officer issued a recommended order, the agency head shall issue a
final order following review of that recommended order.

(3) If the presiding officer issued a preliminary order, that order becomes a. final order
unless it is reviewed as required in section 67-5245, Idaho Code. If the preliminary order is
rev1ewed the agency head shall issue a final order. :

(4) -Unless otherwise provxded by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance
of that order. The agency head shall issue a written order disposing of the petition. The petition
is deemed denied if the agency head does not dispose of it within twenty-one (21) days aﬂer the
ﬁlmg of the petition. :

(5) Unless a different date is stated in a final order, the order is effective fourteen (14)
- days after its issuance if a party has not filed a petition for recon31derat10n If a party has filed a -
petition for reconsideration with the agency head, the final order becomes effectlve when:

(a) the petl_tlon for reconmderatlon.ls disposed of; or

(b)  the petition is deemed denied because the agency head did not dlspose ofthe
petition within twenty-one (21) days. '

6 A party may not be required to comply with a final order unless the party has been
‘served with or has actual knowledge of the order. If the order is mailed to the last known address
of a party, the service is deemed to be sufficient. -

7 A non-party shall not be required to comply with a final order unless the agency
has made the order available for public 1nspect10n or the nonparty has actual knowledge of the
order.
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(8)  The provisions of this section do not preclude an agency from taking immediate
action to protect the public interest in accordance with the provisions of section 67-5247, Idaho
Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days
of the service date of this order as shown on the certificate of service. Note: the petition must
be received by the Department within this fourteen (14) day period. The department will act
on a petition for reconsideration within twenty one (21) days of its receipt, or the petition will be
considered denied by operation of law. See section 67-5243(4) Idaho Code.

APPEAL OF FINAL ORDER TQ DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, any party aggrieved by a final
order or orders previously issued in a matter before the department may appeal the final order
and all previously issued orders in the matter to chstr1ct court by filing a petition in the district
court of the county in whlch

1. A heanng was held,

ii. The final agency action was taken, .

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days a) of the service date of the final
order, b) of an order denying petition for reconsideration, or ¢} the failure within twenty-one (21) -
days to grant or deny a petition for reconsideration, whichever is later. See section 67-5273,
Idaho Code. The filing of an appeal to district court does not in itself stay the effectiveness or .
enforcement of the order under appeal. :
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State of lajého
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.
DIRK KEMPTHORNE
Governor

October 7, 2005 KARLJ. DREHER
Director

P

)

CITY OF EAGLE
CITY HALL

PO BOX 1520
EAGLEID 83616

RE: PERMIT NO. 63-12448
Dear Permit Holder:

Enclosed is a copy of the approved request for extension of time submitted in connection
with the above referenced permit, which extends the time within which to submit proof of beneficial
use to October 1, 2009. Please note that the department has granted this extension based on a delay

-caused by litigation-(the protested Application for Amendment of Permit before the Department of
Water Resources). It is important that you work diligently toward the completion of the
development during the construction period allowed since the department may not be able to grant
additional extensions in connection with this permit.

Section 42-248, Idaho Code, requires you or the owner of the water rights to maintain current
ownership and address records on file with the department. Please contact any office of the
department for the proper form to file a change of ownership of a water right and/or a change in the
address of the owner.

Please contact me at (208) 287-4942, if you have any questions regarding this matter.
Sincerely,

WQM

Deborah J. Gibson
Administrative Assistant
Water Allocation Bureau

Enclosure
c: IDWR - Regional Office
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OCT 06 2005
CHARLES L. HONSINGER (ISB #5240)
JON C. GOULD (ISB #6709) DeparmentotWaterRasaurces
RINGERT CLARK CHARTERED
455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for the Estate of Eleanor I. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

) |
IN THE MATTER OF AMENDMENT OF ) MEMORANDUM OF COSTS AND
APPLICATION FOR PERMIT NO. 63-12448 ) ATTORNEY FEES
IN THE NAME OF THE CITY OF EAGLE )

)

)

COMES NOW Protestant, the Estate of Eleanor 1. Chase, by and through its attorneys of
record, Ringert Clark Chartered, and hereby claims the following costs and disbursements
incurred in the above-entitled cause:

COSTS AS A MATTER OF RIGHT

Reasonable Expert Witness Fees for

David Shaw’s Testimony at Hearing $ 500.00

Depostions of Vern Brewer and City of Eagle $ 596.04

Total Costs as a Matter of Right $1.096.04
DISCRETIONARY COSTS

Expert’s Fees ($12,572.55 - $500.00

claims as costs as a matter of right) $12,072.55

Copy costs, Postage, supplies $ 1,889.59

Total Discretionary Costs $13.962.14
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In addition to the costs above-referred to, Protestant has incurred attorney fees by
agreeing to pay the same of the law firms of Charles L. Honsinger and Matt J. Howard, and is
entitled to the same pursuant to LR.C.P. 54(d)( and (¢) and I.C. §12-117. A reasonable attorney
fee in this matter is the sum of $77,554.18. Attached to the Affidavit of Charles L. Honsinger in
Support of Memorandum of Costs and Fees as Exhibits “A” and “B” and to the Affidavit of Matt
J. Howard in Support of Memorandum of Costs and Fees as Exhibit “A”, are copies of the
billing ledgers with regard to attorney fees and costs requested pursuant to this Memorandum of

Costs and Attorney Fees. Such billing ledgers are incorporated herein by this reference.

EEE LS EEEELEREEEEE R EEEEELEEELEEEE SRS

TOTAL COSTS AS DISCRETIONARY $13,962.14
COSTS AS A MATTER OF RIGHT $ 1,096.04
TOTAL ATTORNEY FEES $62,496.00
TOTAL COSTS AND ATTORNEY FEES $77,554.18

Protestant, by and through its attorneys of record hereby states that to the best of its
knowledge and belief, the costs and attorney fees stated herein and attached hereto are correct
and accurate, and that the costs and attorney fees claimed are in compliance with LR.C.P. 54.
This Memorandum of Costs and Attorney Fees is supported by the Affidavit of Charles L.
Honsinger in Support of Memorandum of Costs and Fees, the Affidavit of Matt J. Howard in
Support of Memorandum of Costs and Fees, and the Brief in Support of Request for Attorney
Fees and Costs, all of which are submitted concurrently herewith, and the record herein. A

hearing is requested in this matter,



Dated this 6™ day of October, 2005.

RINGERT CLARK CHA RED
L)
b L 2?7,, »

Charles L. Honsinger
Attorneys for Protestant

CERTIFICATE OF SERVICE

The undersigned certifies that on the 6™ day of October, 2005, a true and correct copy of
the within and foregoing document was sent to the following person(s) by the method indicated
below:

Jim Burton U.S. Mail
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. U.S. Mail
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. U.S. Mail
Moore Smith Buxton & Turcke, Chtd
225 N. 9" St., Ste. 420

Boise, ID 83702 ; EZ Z(-L /%)_-v"\—'

Charles L. Honsinger
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RECEIVED
CHARLES L. HONSINGER (ISB #5240) 0CT 06 2005
RINGERT CLARK CHARTERED
455 S. Third, P. O. Box 2773 DeparmentottWaterasources

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

)
IN THE MATTER OF AMENDMENT OF )  BRIEF IN SUPPORT OF REQUEST FOR
APPLICATION FOR PERMIT NO. 63-12448 ) ATTORNEY FEES AND COSTS
IN THE NAME OF THE CITY OF EAGLE ) PURSUANTTOIC. §12-117(1)

)

)

COMES NOW the Estate of Eleanor I. Chase (hereinafter the “Estate” or “Chase”), by and
through its attorneys of record, Riﬁgert Clark Chartered, and hereby submit this Brief in Support of
the Memorandum of Costs and Attorney Fees submitted concurrently herewith. This Brief is
supported by the record herein, and by the Affidavits of Charles L. Honsinger and Matt J. Howard
filed concurrently herewith. For purposes of this request for attorney fees and costs, the Final Order
issued by the Director in this proceeding is assumed to be accurate. This request for attorney fees
and costs is made pursuant to I.R.C.P. 54(d) and (¢), and I.C. §12-117(1). A hearing is requested.

INTRODUCTION

This administrative proceeding involved the City of Eagle’s (hereinafter the “City” or |
“Eagle”) application to amend an existing water right permit by adding two additional points of
diversion. The Estate requested protection from the loss of production from its wells caused by the

City’s diversion of ground water from its proposed new wells. On September 22, 2005, the Director

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
LC. §12-117(1)- Page 1



of the Department of Water Resources issued a Final Order granting the City’s application to amend
the permit with twelve (12) conditions. Condition 1 states in relevant part as follows:

The City of Eagle must compensate the Chase Estate for the loss of production from

its dairy-domestic well to the full extent of the diversion rate authorized under water

right nos. 63-15820 (0.04 cfs) and claim no. 63-05226 (0.13 cfs) caused by diverting

ground water from Eagle well #3.
Similarly, Condition 2 states in relevant part that after the Chase Estate establishes its protected
pumping rate in its small irrigation well, “the City of Eagle must compensate the Chase Estate for
any loss of proven, sustainable diversion rate from the small irrigation well.” Thus, the Final Order
issued by the Department provides the Estate the protection from injury to its dairy/domestic and

small irrigation wells and water rights that it has sought throughout this proceeding.

ARGUMENT

LR.C.P. 54(d)(1) prﬁvides that “[e]xcept when otherwise limited . . ., ;:osts shall be allowed
as a matter of right to the prevailing party” in litigation. I.R.C.P. 54(e)(1) provides that “the court
may award reasonable attorney fees . . . to the prevailing party or parties as defined in Rule
54(d)(1)(B), when provided for by any statute or contract.”

I.C. §12-117(1) provides that “[1]n any administrative or civil judicial proceeding involving
as adverse parties a state agency, a city, a county; or other taxing district and a person, the court shall
award the prevailing party reasonable attorney’s fees, witness fees and reasonable expenses, if the
court finds that the party against whom the judgment is rendered acted without a reasonable basis
in fact or law.” (Emphasis added). The statute is not discretionary but provides that courts and
administrative bodies must award attorney fees where an agency (such as the City in this proceeding)

acted without a reasonable basis in fact or law in a proceeding involving a person who prevails in

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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the action. Fischer v. City of Ketchum, 109 P.3d 1091, 1098-99 (2005). In Bogner v. State Dep't
of Revenue & Taxation, State Tax Comm’n, the Idaho Supreme Court stated that “the purpose of [L.C.
§12-117] is two-fold: (1) to serve as a deterrent to groundless or arbitrary agency action; and (2) to
provide a remedy for persons who have borne unfair and unjustified financial burdens defending
against groundless charges or atlempting to correct mistakes agencies should never have made.”
Bogner v. State Dep't of Revenue & Taxation, State Tax Comm'n, 107 Idaho 854, 858-859, 693 P.2d
1056 (1984). In the case at bar, the City should have agreed to provide the Estate with either a new
well or a backup water supply without going through a contested case proceeding before IDWR
which resulted in exactly that remedy - thus its actions in failing to provide that remedy to the Estate
at the beginning of, and throughout this case were groundless. Additionally, because of the
- — ———groundless-actions-that-the-City-sheuld-not-have-taken;-the-Estate-has-had -te-bear-an-unfair-and———
unjustified financial burden, and should be compensated, made whole, and relieved from that burden.
I THE ESTATE IS THE PREVAILING PARTY

As the prevailing party in this litigation, Chase is entitled to an award of fees and expenses
under I.C. §12-117(1). “In determining which party to an action is a prevailing party and entitled
to costs, the trial court shall in its sound discretion consider the final judgment or result of the action
in relation to the relief sought by the respective parties.” LR.C.P. 54(d)(1)(B)}. Under the plain
meaning of the language in 1.C. §12-117(1), a party prevails in an administrative action if the relief
sought is granted. In The Matter of Application For Transfer No. 5691 In the Name of Jerome
Cheese Company, Order Denying Motion for Attorney’s Fees, p. 3-4 (“Jerome Cheese™).

In her July, 2001 Protest to the City’s Application to Amend Permit, Eleanor Chase

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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recognized that the City’s proposed new wells would cause injury to her dairy-domestic well, and
that a replacement well would need to be drilled. See Ex. 135. Therefore, Chase filed a protest to
the City’s application to amend water right permit no. 63-12448 to protect her water rights and to
protect herself from financial injury that would result from the physical injury caused to her wells
by the City’s proposed new wells. Id.

The Department, in its Final Order, concluded that “[t]he City of Eagle must compensate the
Chase Estate for the loss of production from its dairy-domestic well to the full extent of the diversion
rate authorized under water right nos. 63-15820 and 63-05226 caused by diverting ground water
from Eagle well #3 by either replacing the well(s) or by providing a full and adequate backup supply
without any additional cost to the Estate. Final Order, p. 31-32. The Department granted the relief
sought by the Estate and, accordingly the Estate is the prevailing party in this matter.

InJerome Cheese, the Department recognized that “even though a significant legal issue was
decided in the city’s favor”, the case was resolved “in favor of” the non-governmental party because
the Department’s Final Order granted the relief sought by that party. Jerome Cheese. In that case,
Jerome Cheese Company was seeking a water right transfer. The City of Jerome filed an objection
to the transfer on grounds that, inter alia, as a result of the proposed transfer, the economic impact
of a departing municipal water customer on the remaining water customers of the city was within
the purview of the local public interest criterion of Idaho Code 42-222 and must be considered. The
Department sided with the city and concluded that the economic impact of a departing municipal
water use customer on the city and the remaining water customers of the city is within the purview

of the local public interest criterion and that the Department must consider it. Jerome Cheese. Even

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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though it considered the local public interest as requested by the City of Jerome, the Department
granted the transfer application. While the Department decided a significant legal issue in favor of
the city, in the overall case, IDWR found “in favor of” Jerome Cheese Company because it approved
the relief sought by the Company.

In this matter, IDWR has ruled “in favor of” the Estate because it granted the relief sought
by the Estate: protection or compensation for the loss of production from its dairy-domestic well to
the full extent of the diversion rate authorized under water right nos. 63-15820 and 63-05226 caused
by diversion of ground water from proposed Eagle well #3. Final Order, p.31-32. Even though the
Final Order grants the City’s application, it also provides exactly the relief requested by the Estate
and opposed by the City throughout the litigation. Thus the Estate is the prevailing party in this
litigation and is entitled to a. mandatory award of attorney fees against the City.

IL. EAGLE ACTED WITHOUT A REASONABLE BASIS IN FACT AND LAW

The City, in litigating the Estate’s protest, has repeatedly acted and/or failed to act without

a reasonable basis in fact and law. The most blatant examples include: (A) the City unreasonably

failed to, at any point in this contested case, recognize that evidence it introduced at hearing

established that operation of its proposed Well #3 would cause injury to the Estate’s wells; (B)
despite bearing the statutory burden to establish that its proposed amendment would not injure other
water right holders, the City unreasonably provided no evidence supporting its assertion that there
would be no injury to water rights held by the Estate; (C) the City unreasonably failed to
acknowledge that the Estate’s domestic/dairy well and the small irrigation well are protected in their

historic pumpinglevels by [.C .§ 42-226 and the holding in Parker v. Wallentine, 103 Idaho 506, 650

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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P.2d 648 (1982); and (D) the City unreasonably failed to address impacts from its proposed wells

as required under 1.C. § 42-211.

A. Evidence Presented by the City Conclusively Established that Operation of the
City’s Proposed Well #3 Will Cause Injury to Chase Wells.

Eagle’s positions in this litigation were that “[t]here is no evidence in the record that water
rights within 2000 ft. of well #3 will be injured”, and that “drawdowns are not likely to be
significant” as a result of Eagle’s pumping. Applicant’s Exceptions to Recommended Decision and
Order to be Filed with Director, p. 8. These positions are contrary to the presented evidence and are
in fact disingenuous. On August 17, 2001, Bill Strowd, an expert retained by the City of Eagle,
prepared a report entitled “Summary of Groundwater Conditions in the Vicinity of Proposed
Brookwood Subdivision Well Site - Revised” (“Strowd Report™). Ex. 102. According to the Strowd
Report, wells located within the inner circle of the “Strowd Bulléeye” will most likely experience
drawdowns in excess of 8 or 10 feet from the pumping of proposed well #3 at 1,000 gallons per
minute. Ex. 102, p. 6, Figure Showing Estimated 6-Month Draw Down Based on 1000 GPM
Sustained Pumpingattached to the Strowd Report. Both the Chase dairy/domestic well and the small
irrigation well are within the innermost circle of the Strowd Bullseye. Id.

After completion of the Strowd Report, Eagle retained a new expert, Terry Scanlan, P.E. Mr,
Scanlan testified that the Strowd Report provided the best estimate available regarding impacts
resulting from the operation of the proposed Well #3. Dave Shaw, the Estate’s expert witness
confirmed the Strowd Report’s conclusions that drawdowns in the Estate’s wells could exceed 8 -
10 feet, and that such a drawdown effectively would put the Estate’s dairy/domestic well completely

out of operation.

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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As confirmed by both parties’ experts, the evidence establishes that operation of the City’s
proposed Well #3 will injure the Chase Estate water rights.! Eagle simply never acknowledged what
is conclusively established by the evidence - that diversions from its pr0pose-d well locations will
impact senior water rights. Rather, it merely assumes that because it is a “city,” its needs for and
diversions of water “trump” other water right holders’ needs and diversions. See Applicant’s
Exceptions to Recommended becision and Order to be Filed with Director, p. 8. Such a position

is groundless and unreasonable and is not the law of prior appropriation as it is followed in Idaho.

“It is the long-standing rule in Idaho that, as between competing appropriators of water, ‘the first in
time is first in right.” Each junior appropriator is entitled to divert water only when the rights of
previous appropriators have been satisfied.” R.T. Nahas Co. v. Hulet, 114 Idaho 23, 26 (App., 1988)
(Citations omitted). According to Parker, supra, any drawdown of wells with pre-1953 priority
dates by junior water right holders is significant and unlawful, Parker, at pp 512 - 513. Clearly, the
City cannot divert water until the Estate’s water rights are adequately protected and satisfied, despite
its protestation to the contrary. In light of the evidence provided by the experts, and the law on this
point, it is unreasonable, arbitrary and capricious to conclude, as has Eagle, either that none of the

Chase water rights will be injured, or that “drawdowns are not likely to be significant.”

'United Water Idaho also recognized that it would likely be injured by the Brookwood
well when it entered into an agreement with Eagle. As Eagle points out, it agreed to a 1455 af
annual “cap” on its water right in exchange for United Water agreeing that Eagle could file an
application first and acquire priority over an application for permit filed with IDWR by United
Water. Applicant’s Exceptions to Recommended Decision and Order to be Filed with Director,
p. 10. If United Water didn’t think that the Brookwood well was going to impact its water right,
why did it insist upon a “cap”™? In addition, why did Eagle agree to the “cap” if it did not think it
was necessary to mitigate for injury?

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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B. Eagle Provided No Evidence Supporting its Assertion That No Water Right
Holders Will Be Injured in the Vicinity of the Proposed Well Sites

An applicant bears the burden of proof for the factors the Department must consider under
LC. § 42-211. Final Order, p. 1. The only physical evidence regarding the impacts from the
operation of the proposed wells on surrounding water rights is the Strowd Report provided by the
City, which concludes that the operation of Well #3 will likely result in drawdowns of over 8 feet
in the identified Chase wells. Eagle has provided no pump tests results from the proposed sites
supporting FEagle’s claim of no injury to other water right holders. The City provided no other data
to challenge or contradict the Strowd Report. Accordingly, Eagle failed to meet its burden to show
that diversions from its proposed new wells would not impact existing water rights. In fact, the
evidence provided by the City itself established exactly the opposite. Eagle fails to understand that
the applicant, not the potentially impacted water right holders, bears the burden of proof in
proceedings such as these. The City simply failed to provide data to support its assertions that no
other water right holders would be injured by its proposed we-lls. By failing tolsupport its assertions,
the City acted without a reasonable basis in fact or law.

C. The Chase Estate’s domestic/dairy well and the small irrigation well are
protected in their historic pumping levels.

Eagle cites to Parker v. Wallentine, 103 Idaho 506 (1982} as authority for the flagrantly
erroneous proposition that only domestic water rights are exempt from the reasonable pumpinglevel
standard set forth in I.C. § 42-226. Applicant’s Exceptions to Recommended Decision and Order
to be Filed with Director, pp. 13 - 14. Therefore, according to the City, the Estate’s wells are not
protected as to their historic pumping levels. Id. Eagle’s argument is not only false, it is
demonstrably misleading.

It is true that 1.C. § 42-226 provides that “prior appropriators of underground water shall be

protected in the maintenance of reasonable ground water pumping levels as may be established by

the Director.” However, the language of the statute itself also provides that “t]his act shall not

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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atfect the rights to the use of ground water in this state acquired before its enactment.” I.C. § 42-226.

(Emphasis added). The Idaho Groundwater Act was enacted in 1951, although the “reasonable
pumping level” requirements were not added until 1953. 1953 Idaho Sess. Laws, ch. 182, pp. 278 -
279. The priority dates of the water rights diverted from the domestic/dairy well are January 1, 1950
for water right no. 63-5226, and January 1, 1920 for water right no. 63-15820, and the priority date
of the water right diverted from the small irrigation weli is October 27, 1925. Therefore, according
to the plain language of the statute, neither of the rights diverted from the dairy/domestic well, nor
the right from the small irrigation well are subject to “reasonable pumping level” requirements, and
all three rights are absolutely protected in their pumping levels. See Parker v. Wallentine, supra; see
also Chase Estate’s Post-Hearing Brief, pp. 4 - 9. Eagle’s interpretation of Parker is simply
erroneous, unreasonable and misleading.

D. The City Failed to Address Impacts from Proposed Well Locations As Required
Under L.C. § 42-211

Eagle, knowing that injury would result if the proposed wells were completed and became
operational, should have submitted a mitigation plan, or a plan to address injuries to the Chase wells
for evaluation by the parties and the Department. 1.C. § 42-211 requires that an applicant’s
application be denied unless the applicant can establish that the proposed water right will not injure
senior water rights. The evidence of injury to the Estate’s water rights was clear, uncontradicted and
known to the City at the time of its application, or shortly thereafter. See Ex. 102. Therefore, the
City should have included a plan with its application, or shortly after the filing of the application that
identified measures to mitigate for injuries that would be caused by the City’s diversion - especially
in light of the Strowd Report that the City had by August of 2001. See Ex. 102. In its Exceptions
to the Hearing Officer’s Recommended Decision, the City stated that “there is no basis for ordering
the City to mitigate for an unidentified injury.” Applicant’s Exceptions to Recommended Decision
and Order to be Filed with Director, p. 15. Not only is the injury identified by the Strowd Report,
but there is a basis for the City to mitigate for or address the same - the City knew the injury would

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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occur both at the time it stated this long held position, and long before. Therefore its failure to
address the impacts of its proposed wells at the time of its application, shortly thereafter or at any
time during the proceeding is entirely unreasonable, and subjects the City.

III. THEESTATE IS ENTITLED TO AN AWARD OF ATTORNEY FEES AND COSTS
UNDER LC. §12-117(1)

As discussed above, Eagle acted without a reasonable basis in fact or law in pursuing its
application to amend permit no. 63-12448 in many aspects. Any of the City’s unreasonable actions
warrant the award of fees to the Estate under 1.C. §12-117. All of the City’s actions and/or failures
to take action, taken together, overwhelmingly satisfies the requirements of 1.C. §12-117.

In Fischer v. City of Ketchum, idaho , 109 P.3d 1091, 1097-98 (2005), a builder

filed an application with the Planning and Zoning Commission (“Commission”) for a conditional
use permit (“CUP”) related to an avalanche attenuation device. Id at 1093. The Commission granted
a CUP to the builder without first receiving certification by an Idaho Licensed engineer, as required
by local ordinance. Id. Neighboring land owners challenged the issuance of the CUP. Id.

The Supreme Court held that the plain language of the ordinance required certification by an
Idaho Licensed engineer before granting a CUP. Id at 1098. The Court also held that by ignoring
the plain language of the ordinance, the Commission acted without a reasonable basis in fact or law.
Id. Therefore, attorney fees were awarded to Fischer pursuant to I.C. § 12-117. Id.

In this matter, Eagle has ignored the evidence provided by its own expert that the surrounding
wells will be impacted, ignored the plain language of 1.C. §§ 42-226 and 42-211, and misinterpreted
the plain language of the Parker decision. As in Fischer, by ignoring the plain language of the
applicable statutes, substantial evidence, and case law, Eagle has acted without a reasonable basis
in fact or law.

In Bogner, supra, the plaintiff, a West German citizen, was residing in Idaho. Bogner at 855.
As such, the plaintiff was taxed on her German income by three governmental entities: West
Germany, the United States, and Idaho. Id. In 1982, the plaintiff filed a 1981 income tax return with

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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the Internal Revenue Service claiming a credit for taxes paid to West Germany pursuant to Internal
Revenue Code § 901. Id. At about the same time, the plaintiff filed her Idaho state income tax
return claiming a deduction for foreign taxes paid pursuant to her interpretation of 1.C. § 63-3022
and Internal Revenue Code § 164. Id. An auditor for the State Tax Commission subsequently
disallowed the foreign tax deduction claimed on her state tax return. /d. According to the auditor,
once the plaintiff chose to take the federal tax credit, she could no longer take a foreign tax deduction
under Idaho law. Id.

Plaintiff protested the auditor's findings and asked for a redetermination by the State Tax
Commission. 7d at 856. The Commission reviewed the case, considered plaintiff's arguments, and
affirmed the auditor's position. /d. Plaintiff then paid the tax and took her case to the district court.
Id. The district court entered a judgment reversing the State Tax Commission. fd. Thereafter, the
district court concluded that the Tax Commission had pursued the “action frivolously, unreasonably
and without foundation in that it has misread and misinterpreted Idaho Code Scctions 63-3002 and
63-3022 and the related regulations, and has been unprepared and dilatory in discussing the issues
at an informal hearing with Plaintiff and at other times while Plaintiff was pursuing her
administrative remedies.” Id at 858 quoting district court (citation omitted). The District Court
awarded fees, costs and reasonable expenses to the Plaintiff. Id.

While the Supreme Court found no evidence in the record that the Tax Commission was
dilatory and unprepared, it did find that the Tax Commission had defended the case unreasonably
and without foundation by misreading and misinterpreting 1.C. §§ 63-3002 and 63-3022 to its
advantage. Id. The Court stated that the statutes were clear and unambiguous. Id. Therefore, the
Court affirmed the order allowing attorney's fees and awarded Costs and attorney's fees on appeal
to respondent. 7d at 859.

Like the Tax Commission in Bogner, Eagle lacks a foundation to defend its position

regarding the impacts to the Chase wells. The evidence established that the operation of proposed
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Well #3 would injure the Chase wells and water rights. According to the clear and unambiguous
language of 1.C § 42-226, 1.C. §42-211 and controlling legal authority, the pumping levels in the
Chase well must be protected and any injury to those wells must be remedied. See Parker v.
Wallentine, supra. Based on the City’s lack of evidence that the Estate would not be injured, and
its unreasonable misreading and misinterpretation of the statutes and controlling legal authority,
Eagle acted without a reasonable basis in fact or law. Therefore, just as was the case in Bogner,
supra, the Estate should be awarded costs and attorney fees in this case.

This matter is also similar to the case of County Residents Against Pollution from Septage
Sludge (CRAPSS) v. Bonner County, 138 Idaho 585, 67 P.3d 64 (Idaho 2003). In that case, the
Plaintiffs filed a notice of appeal with the Bonner County Board of Commissioners ("County
Commissioners") on November 9, 2001, stating, in detail, grounds for the appeal. CRAPSS at 856.
On December 7, 2000, the Commissioners summarily dismissed the appeal "for failure to state
lawful grounds upon which the appeal can be based." Id. On January 3, 2001, the Plaintiffs filed
a petition for judicial review. On April 18, 2001, they filed a motion for summary judgment seeking
to have the case remanded to the County Commissioners on the grounds that they unlawfully
dismissed the appeal from the Planning and Zoning Commission. Bonner County objected, arguing
that there was no showing that the Commissioners abused their discretion in dismissing the appeal.
The district court granted the motion and awarded the Plaintiffs costs and attorney fees pursuant to
§12-117(1). Id at 866-67.

On appeal, Bonner County argued that, under its ordinance providing for appeals, the County
Commissioners could summarily dismiss an appeal if they simply did not want to hear it. /d at 588.
However, the plain language of the ordinance stated that an appeal can be summarily dismissed only
if the notice of appeal does not state on its face lawful grounds for an appeal. Id. The Idaho
Supreme Court determined that Bonner County arbitrarily dismissed Plaintiffs’ appeal without a

reasonable basis in fact or law, and affirmed the district court’s award of attorney fees, and granted
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an additional award of fees on the appeal. Id at 859.

Similar to Bonner County in CRAPPS, Eagle has refused to accept the evidence provided by
its own expert stating that impact to surrounding wells would result from the operation of proposed
well #3. Eagle failed to interpret the plain language of L.C. §42-226, [.C. §42-211 and the legal
authority provided by the Parker decision providing that it was required to protect senior water rights
and wells. Eagle, throughout this entire process, has acted without a reasonable basis in fact or law.
Therefore the Estate should be awarded attorney fees pursuant 1.C. § 12-117 both to deter similar
actions by other agencies in the future, and to compensate the Estate for expenses it has unfairly been
forced to bear, just as is the purposes for such an award as discussed in Bogner, supra.

IV. THE ESTATE IS ENTITLED TO AN AWARD OF DISCRETIONARY COSTS

LR.C.P. 54(d)(1)(ID) provides in relevant part that discretionary costs may be awarded to a
prevailing party “upon a showing that said costs were necessary and exceptional costs reasonably
incurred, and should in the interest of justice be assessed against the other party.” In this case, Chase
is requesting that its discretionary costs, composed primarily of the expert witness fees of David
Shaw, be awarded.

Mr. Shaw’s fees were necessary and exceptional precisely because of the fact that the City
simply refused to recognize what its own experts were telling it: that the City’s proposed well would
impact and injure the Chase wells. Chase was required to retain an expert to evaluate and combat
the City’s false assertions, and to testify at hearing regarding the impact of the proposed wells.
Absent the City’s unreasonable position throughout this contested matter, the discretionary costs
requested would not have been necessary.

These discretionary costs must be assessed against the City in the interests of justice. Chase
did not ask for this litigation - it simply requested that its water rights and wells be protected from
the City’s proposed wells. Yet, the City never responded to Chase’s request that it be “made whole™

by agreeing to, in fact, make them “whole.” The court in Parker v. Wallentine, supra, enunciated
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the policy that a senior must be made whole for injury caused by a proposed new well when it stated
that “[t]he expense of chainging the method or means of diversion . . . must be paid by the [junior]

so that [the senior] will not suffer any monetary logs.” Parker, supra at 514. (Emphasis added).

Chase has suffered a monetary loss by being forced to litigate this case to enforce its rights just as
surely as if the City had simply drilled its well and started diverting water without amending its
permit application. Accordingly, Chase must be “made whole” and is entitled to an award of
discretionary costs in addition to all other costs and fees requested.

V. THE ATTORNEY FEES REQUESTED ARE REASONABLE IN LIGHT OF THE
FACTORS SET FORTH IN LR.C.P. 54(e)(3)

When attorney fees are granted to a to a party pursuant to LR.C.P. 54, the
court/administrative body must consider certain factors enumerated in L.R.C.P. 54(e)(3) to determine
the amount of those fees. Those factors and comments analyzing this case in the context of those
factors follow:

A. The time and labor required. This case required an inordinate amount of attorneys’ time

and labor to prepare for hearing. The attorneys attended depositions, reviewed and analyzed

enormous piles of evidence and documents, discussed the same with expert witnesses, filed,
prepared for, and argued pre-hearing motions, were involved in discovery disputes, and
researched and prepared voluminous post-hearing briefs, exceptions and responses to the
same to address the issues and their resolution. The attorneys fee requested by Chase reflects

the large amount of time required of its attorneys both before and after the hearing.

B. The novelty and difficulty of the questions. The issues presented at hearing were not
particularly novel or difficult, but the facts salient to those issues were complex and
extensive, requiring the interpretation of expert witnesses. Again, Chase points out that the
City could have avoided litigating these issues if it had simply agreed with its own experts

that its proposed wells would impact Chase..

C. The skill reguisite to perform the legal service properly and the experience and ability of

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
I.C. §12-117(1)- Page 14
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the attorney in the particular field of law. Substantial experience and skills were necessary
in this case to organize voluminous documents, analyze facts, and coordinate with expert

witnesses.

D. The prevailing charges for like work. Similar charges are made for like work by other

attorneys in the Boise area.
E. Whether the fee is fixed or contingent. The attorney fee paid by Chase is fixed.

F. The time limitations imposed by the client or the circumstances of the case. No particular

time limitations were present in this case.

G. The amount involved and the results obtained. As discussed above, the relief sought by

Chase - that it be compensated for the injury caused its water rights by the City’s proposed
wells was the eventual final outcome of the case.

H. The undesirability of the case. The case was not undesirable.

I. The nature and length of the professional relationship with the client. The attorneys
involved began representing the client prior to the initiation of this case, and have continued
representation until this date.

J. Awards in similar cases. Counsel is not aware of similar cases, nor of the amounts of

awards 1n such similar cases.

K. The reasonable cost of automated legal research. Not applicable.

L. Any other factor which the court deems appropriate in the particular case. Once more,

Chase points out that, under the principles enunciated by the Supreme Court in Parker,
supra, it should not be forced to “suffer any monetary loss.”
VI. CONCLUSION
Chase has been forced to bear the expenses of this litigation against their will to defend their
water rights from injury by the City’s proposed new wells. Throughout the litigation, the City, at all

times, has had the opportunity to follow the law and the findings of its own experts, and make Chase

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
LC. §12-117(1)- Page 15
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whole. Yet the City has refused to ensure that Chase is not injured in this proceeding. Because
Chase has been injured - because it has had to expend enormous amounts of money to defend its

water right and financial interests - it must be awarded its attorney fees and costs requested pursuant

to LC. §12-117(1).

DATED This 6™ day of October, 2005. M Q /&‘.‘M

Charles L. Honsinger
RINGERT CLARK CHARTERED

CERTIFICATE OF SERVICE

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO
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The undersigned certifies that on the 6™ day of October, 2005, a true and correct copy of the
within and foregoing document was sent to the following person(s) by the method indicated below:

Jim Burton US. Mail
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. U.S. Mail
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. U.S. Mail
Moore Smith Buxton & Turcke, Chtd

225 N. 9™ St., Ste. 420

Boise, 1D 83702

(A Mo

Charles L. Honsinger

BRIEF IN SUPPORT OF REQUEST FOR ATTORNEY FEES AND COSTS PURSUANT TO

1.C. §12-117(L)- Page 17
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CHARLES L. HONSINGER (ISB #5240) RECEIVED
JON C. GOULD (ISB #6709)

RINGERT CLARK CHARTERED OCT 06 2005

455 S. Third, P. O. Box 2773 DepatmentoiWaterResoutess

Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

)
IN THE MATTER OF AMENDMENT OF ) AFFIDAVIT OF CHARLES L.
APPLICATION FOR PERMIT NO. 63-12448 ) HONSINGER IN SUPPORT OF
IN THE NAME OF THE CITY OF EAGLE ) MEMORANDUM OF COSTS AND FEES
)
)

STATE OF IDAHO )
) ss
COUNTY OF ADA )
CHARLES L. HONSINGER, being first duly sworn upon his oath, deposes and says that:

1. I am the attorney for Estate of Eleanor I. Chase, the Protestant in the above-
entitled action, and make this affidavit based upon my own personal knowledge and belief of the
facts contained herein, and upon my review of the pertinent cost and accounting records
associated with this action.

2. Protestant contracted with affiant to pay affiant’s law firm the sum of One
Hundred Thirty dollars ($130.00) per hour before February 1, 2005 and One Hundred Fifty

dollars ($150.00) per hour for each hour afier February 1, 2005 expended by Charles L.

Honsinger, and One Hundred Twenty-five ($125.00) per hour expended by Jon C. Gould in the

AFFIDAVIT OF CHARLES L. HONSINGER IN SUPPORT OF MEMORANDUM OF COSTS
AND FEES - Page 1
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representation of its interests in this action, together with all costs and expenses advanced on its
behalf and incurred by affiant’s law firm.

3. The following amounts of attorney time were expended in the preparation and
review of pleadings, briefings and correspondence related to this matter, and in the research and

analysis of the issues herein:

Charles L. Honsinger:

35.7 Hours at $130/Hour $4.641.00
18.7 Hours at $150/Hour $2,805.00
Jon C. Gould
22.4 Hours at $125/Hour $2,800.00
Total Attorney Fees - Ringert Clark, Chartered $10,246.00

The Attorneys Fees described above are further detailed in Exhibit “A” attached hereto.

4. In addition to the attorney fees described above, Protestant also claims attorney
fees incurred during the period when Matt J. Howard was its attorney. The Affidavit of Matt J.
Howard in Support of Memorandum of Costs and Fees, including Exhibit “A” thereto, which
is submitted concurrently herewith, further details and describes those attorney fees which are in
the amount of $52,250.

5. The following costs were expended by the Estate of Eleanor I. Chase in the
prosecution of this action.

COSTS AS A MATTER OF RIGHT

Reasonable Expert Witness Fees for
David Shaw’s Testimony at Hearing $ 500.00

AFFIDAVIT OF CHARLES L. HONSINGER IN SUPPORT OF MEMORANDUM OF COSTS
AND FEES - Page 2
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Depostions of Vern Brewer and City of Eagle $ 596.04
Total Costs as a Matter of Right $1.096.04
DISCRETIONARY COSTS
Expert’s Fees ($12,572.55 - $500.00
claims as costs as a matter of right) $12,072.55
Copy costs, Postage, supplies $ 1,889.59
Total Discretionary Costs $13.962.14
Total costs: $15.058.18

The costs described above are further detailed in Exhibit “B” attached hereto, and in
Exhibit “A” to the Affidavit of Matt J. Howard in Support of Memorandum of Costs and Fees
submitted concurrently herewith..

6. The actual and expected attorney fees and costs described listed above and spent
in the litigation of this action were necessarily and reasonably expended in light of the factual
and legal issues involved, the results obtained, and the factors set forth in Rule 54(e}(3), Idaho
Rules of Civil Procedure.

7. The costs and attorney fees incurred as set forth above are properly awardable
pursuant to I.C. § 12-117(1) and LR.C.P. 54(d). Therefore, costs and attorney fees should be

assessed against Applicant as follows:

Total Costs as Discretionary $ 13,962.14
Costs as a Matter of Right $ 1,096.04
Attorney Fees - Matt J. Howard $ 52,250.00
Attorney Fees - Ringert Clark, Chartered $ 10,246.00
Total Costs and Attorney Fees $ 77.554.18

AFFIDAVIT OF CHARLES L. HONSINGER IN SUPPORT OF MEMORANDUM OF COSTS
AND FEES - Page 3
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8. To the best of my knowledge and belief, the costs and attorney fees stated herein
and attached hereto are correct and accurate, and the costs and attorney fees claimed are in

compliance with IRCP 54.

Further your affiant sayeth naught.

Y Vb

Charles L. Honsinger

STATE OF IDAHO )
)ss.
County of ADA )}

On this 6™ day of October, 2005, before me, the undersigned, a notary public in and for
said state, personally appeared Charles L. Honsinger, known to me to be the individual that
executed the foregoing affidavit, and acknowledged to me that he executed the same.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above written.

Notary Public for
?.-........._.. ' ‘-," Residing at N ) A_nkx\
% My Commission Expire$:; e O

=

AFFIDAVIT OF CHARLES L. HONSINGER IN SUPPORT OF MEMORANDUM OF COSTS
AND FEES - Page 4



CERTIFICATE OF SERVICE

The undersigned certifies that on the 6" day of October, 2005, a true and correct copy of
the within and foregoing document was sent to the following person(s) by the method indicated

below:

Jim Burton U.S. Mail
1896 N. Eagle. Rd.

Eagle, ID 83616

Weldon Fisher
546 E. Beacon Light Rd.
Eagle, ID 83616

U.S. Mail

Molly O’Leary, Esq. _
Richardson & O’Leary, PLLC
P. O. Box 1849

Eagle, ID 83616

U.S. Mail

Bruce Smith, Esq. U.S. Mail
Moore Smith Buxton & Turcke, Chtd
225 N. 9™ St., Ste. 420

Boise, ID 83702

A1)

Charles L. Honsinger

AFFIDAVIT OF CHARLES L. HONSINGER IN SUPPORT OF MEMORANDUM OF COSTS

AND FEES - Page 5
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Date: 10/06/2005

Trans H Stmt #
Client bate Atty P Ted Rate
Client ID 10327.00 CHASE/ESTATE OF ELEANCR
10327.00 05/13/2004 39 A 30 130.00
10327.00 05/14/2004 39 A 30 130,00
10327.00 05/19/2004 39 A 104 130.00
10327.00 05/20/2004 39 B 30 130.00
10327.00 05/21/2004 39 A 30 130.00
10327.00 05/24/2004 39 A 104 130.00
10327.00 05/25/2004 39 A 30 130.00
10327.00 05/26/2004 39 A 30 130.00
10327.00 05/27/2004 39 A 30 130.00
10327.00 05/28/2004 39 A 30 130.00
10327.00 06/01/2004 39 A 30 130,00
10327.00 06/02/2004 38 A 30 130.090
10327.00 068/18/2004 39 A 104 130.00
10327.00 07/30/2004 A 1
10327.00 07/30/2004 A 1
10327.00 07/30/2004 A 1
10327.00 09/15/2004 35 A 104 130.00
10327.00 09/22/2004 39 A 104 130.00
10327.0¢ 09/23/2004 39 A 104 130.00
10327.00 09/23/2004 39 A 30 130.00
10327.00 10/12/2004 3% A 104 130.00
10327.00 10/18/2004 39 A 104 130.00
10327.00 10/19/2004 39 A 30 130.00
10327.00 10/20/2004 39 a2 104 130.00
10327.00 10/21/2004 39 A 104 130.00
10327.00 10/25/2004 39 A 104 130.00
10327.00 10/27/2004 39 A 30 130.00

-~

)

Detail Transaction File List
Ringert Clark Chartered

Hours

to Bill

[T}

o

.50

.40

.30
.50

.20

.30

-50
.80
.10

.10

.10
.50

.30

.90
.30
.70

.00

.50
.10
.90

.20

.40

.50

.20

Amount

455.

4432,

39.
65,

416.

39.
65.

494 .
663 .

273.

143,

65.

39

1470

356.
.57

1370

117.

39.

9l1.

130.

65,

13

117.

26

52.

65.

286.

oo

00

00

00

Qo0

co
00

00
oo

00

Travel to/from client's property to meet
with attorney Matt Howard and clients re.
initial explanatory meeting; Review
Post-Hearing Brief.

Review Post-Hearing Brief, Amended
Recommended Decision, draft exceptions to
the Hearing Qfficer's Recoumended Decision.
Phone Call(s) with Bruce Smith re. status
of case.

Review Eagle's Exceptions to Amended
Recommended Decision.

Review exceptions from City of Eagle to
recommend Decision; Review Eagle's response
to Chase's exceptions; Draft outline of
response to Bagle's exceptions.

Phone Call (s} with Mike Chase re. plan for
drafting Response to Eagle's exceptions.
Review City's exceptions.

Draft Exceptions Brief.

Draft Response to Eagle's Excepticns; Phone
calls with Phil Rassier re. attorney fees
decisions before IDWR; Phone calls from
Bruce Smith re. potential settlement;
Research re. IDWR decision on attorney
fees.

Draft Response to Eagle's Exceptions; send
same to client and Matt Howard; Phone calls
with Matt Howard re. Response Brief; Review

. of and Revisions to Brief. . . . . .

00

00

.00

.57

86

00

00

a0

00

090

.00

00

.00

o

00

00

Final review and revisicns to Brief; file
and serve same.

Review City's Response to Chase Estate's
amended Exceptions.

Phone Call{s) with Mike Chase re. billing
matters and status of case.

PAYMENT RECEIVED - THANK YOU - Mike Chase
PAYMENT RECEIVED - THANK YOU - Xathryn Cock
PAYMENT RECEIVED - THANK YOU - William
Chase

Phone Call(s) with Bruce Smith re. status
of casze; Review case law re. attorneys
fees; Draft letter to client re. same.
Phone Call{s) with Bruce Smith, Tammy Zokan
re. settlement of issues other than
attorney fees.

Phone Call(s) with Mike Chase re.
discussions with Bruce Smith/Tammy Zokan;
Review file in preparation or discussions
re. settlement.

Meet with Tammy Zckan, Mike Chase and Chris
Duncan re. potential settlement.

Phone Call{s) with Tammy Zokan re:
settlement; research files for attorney
bills; Phone Call(s) with client re: same;
Phone Call(s) with Matt Howard re: same;
Phone Call(s) with Dave Shaw re: same.
Phone Call(s) with Bruce re. attorney fees.
Review Matt Howard/Dave Shaw Billings;
Draft letter conveying billing amounts to
Bruce Smith/Zokan.

Phone Call({s) with Tammy Zokan re.
potential settlement offers.

Phone Call({s) with client re. potential
settlement offers; Phone calls with Tammy
Zokan re. same,

Phone Call(s) from client re.
mitigation/well costs; Review Mitigation
Plan submitted by Eagle; Phone calls with
client re. same; Phone calls with Tammy
Zokan re. same.

Review IDWR's rules re. Water Appropriation
to determine if refer to submission of

Page: 1

Ref #

ARCH

ARCH

ARCH
ARCH

ARCH

ARCH
ARCH

ARCH
ARCH

ARCH

ARCH
ARCH
ARCH
ARCH
ARCH
ARCH

ARCH

ARCH

ARCH

ARCH

ARCH
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Date: 10/06/2005 Detail Transaction File List Page: 2
Ringert Clark Chartered

Trang H Stmt # Houzs
Client Date Atty P Ted Rate to Bill Amount Ref #

Client ID 10327.00 CHASE/ESTATE OF ELEANCR

mitigation plans; Review record to
determine if any reference to submission of
mitigation plan to Director is contemplated
by hearing officer; Review Rules re.
Conjunctive Management to determine
response to Eagle's Proposed Mitigation
Plan; Phone calls with client re. same;
Phone calls with Tammy Zokan re. mitigation

plan, etc.
10327.00 11/01/2004 39 a 30 130.00 0.90 117.00 Draft Response to Mitigation Pian. ARCH
16327.00 11/02/2004 39 A 30 130.00 2.10 273.00 Draft Response to Mitigation Plan; Draft ARCH
letter to clients re. same.
10327.00 11/03/2004 39 A 104 130.00 0.40 52.00 Phone Call(s) with Mike Chase re. revisions ARCH

to response to Mitigation Plan; File and
serve same.

10327.00 11/0%/2004 F-\ 1 650.00 PAYMENT RECEIVED - THANK YOU ARCH

10327.00 12/14/2004 A 1 793.00 PAYMENT RECEIVED - THANK YOU - Michael ARCH
Chase

10327.00 09/26/2005 39 P 30 150.00 2.20 330.00 Review and analyze Final Order issued by 1
Director.

10327.00 0%/27/2005 39 p 30 150.00 0.60 80.00 Review decision; Office conference with 2

client re. decision; Pheone calls with Rruce
Smith re. decision from IDWR.

10327.00 09/30/2005 39 P 30 150.00 0.70 105.00 Research re. request for attorney fees; 3
Phone calls with client re. same.
16327.00 10/03/2005 319 P 30 150.00 2.20 330.00 Research re. Request for attorney fees and 4

costs; Phone calls with Matt Howard re.
same; Phone calls with Dave Shaw re. same;
Explain briefing to Jon Gould. for his
initial draft.

16327.00 10/03/2005 64 P 30 125.00 2.40 300.00 Review file and proceedings; Research fee 7
awards under I.¢. 12-117.

10327.00 10/04/2005 39 P 108 150.00 0.50 75.00 Office conference with Jon Gould re. 5
briefing re. attorney fees.

10327.00 10/04/2005 64 P 30 125.00 7.00 875.00 Finalize research on fee awards; Prepare 8
brief to support fee request.

10327.00 10/05/2005 39 P 108 150.00 6.30 945.00 Review costs and attorney fees billing [

statement; Review and research statutes re.
reqguest for Costs and Fees; Phone calls
with Matt Howard re. same; Draft Affidavits
in support of request for attorney fees and
costs; braft Memorandum of Costs and Fees;
Review/revise/edit research re. Brief in
Support of Memorandum of Costs and Fees.

10327.00 10/05/2005 64 P 30 125.00 8.70 1087.50 Draft brief to support fee request. 9

10327.00 10/06/2005 64 P 30 125.00 5.00 625.00 Preparation and revision of brief 10
Requesting Attorney Fees,

10327.00 10/06/2005 39 P 30 150¢.00 6.20 930.00 Draft Brief re. Memorandum of Costs and 11

Attorney Fees; Draft./Revise/Edit all
documents in preparation for filing; File
game with IDWR.

“Billable ' 77.50 7 10333.50 CHASE/ESTATE. OF ELEANOR ‘| - < o g

Payments: = 464%.00 CITY OF EAGLE = R T i

fér Client ¥D 10327.00.

[ T LR T GRAND. TOTALS RS ’ B : '

Billable 77.50 10333.50
Payments 4641.00

JLP Thursday 19/06/2005 2:39 pm
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RESOURCES CORPORATION
To: Fax No.:

Cherlce Hoasieanc 34L-4(,57
Company: b Date/Time:

L. o Clavie

ID|S)0§'

From:

‘_.D&U ¢:a( &Lu:u.,d

Pages (including cover): 3/

Notes:

o

ERO Resources Corporation
3314 Grace St.

Boise, ldaho 83703-5836
Phone: (208) 373-7983

Fax: (208) 373-7985

Denver ~ Bolse ~ Durango

www.eroresources.com
eroboise@eroresources.com

Confidentiality Notlce: This message is intended only for the use of the
individual or entity to which it is addressed and may contain information
that s privileged, confidential, and exempt from disclosure under
applicable law. If the reader of this message is not the intended
recipient, or the employee or agent responsible for delivering the
message to the intended recipient, you are herseby notified that any
dissemination, distribution, or copying of this communication is strictiy
prohibited. If you receive this communication in error, please notify us
immediately by telephone and return the original message to us at the
address below via first class mail.

Thank you.




[ e L ey S [T P A N | =

EAO Resources Corp.
1842 Qlarkeon Struet
Derfver, 0O 80218

(303) B30-1188
Fax: 830-1189

Danver » Holge

WWW.ETBIGBOUMDeS oM
PrODATERRNILINES GO/

Eleanoy Chase
70 W, Floaling Feather Rd,
Eagle, ID 83616

INVOICE
Invoice No. 9807
Date 1151
EROQ Project No. 1422

Trvnircm perind INAINT - 10310

Eleanor Chase

Daseription Total
Activity 11: Consulting
D. Shaw 10,75 @ $98.00/hy $1,053.50
8. Chapman 0.50 @ $90.00/hr $45.00
N. Bradford 050 @ 548.00/hr $24.00
S, Welsh 3.00 @ $48.00/Mhr $144.00
Indirect Expensen
Photocoples $1.80
Direct Bxpunses
Postage and shipping $1.02
Bubtotal for Activity: $1,269.3%
At - P
Total Due: $1,269.32
Invoice No. 9607 Puge |
Conaultants i
Neturaf Rezourcos
snd tha Enidlransimnt
Ter2@°d GETT WER FOE SAZHN0S3H 0x3 65127 SEEZ-s6-100
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ERD Resources Corporatlon

FPraloct 1122 sieanoy Chase

D e " N N [ N L S W L

Aotivity 11 Cnnsullini Mildige Hours

Bradford, Norina I31/01 Admin muppont 0 0.50

Trual farNoma Rradiond o 0.30

Chapman, Sherl . 10/2/01 Consuliation w/ D, Shaw 0 C.50

Total for Shert Chapman 0 0.50

Shaw, Dave @ 10/2/01 Ariulysis g 0.30

103501 Mezsure wells 0 0.25

10/4/0] Data anelysis 0 0.25

102401 Analyaia, develop monitoring proposal 0 230

16/10/01  Analysis & monltoring plan 0 1.60

10/18/01  Monlwordng Plan 0 0.50

10/16/01  Water Right Research 4] 1.50

117/01 Water Ripht Ressarch 0 0,30

10/13/01  Mecting w/ Bleanor. Mike & Mautr 0 2.00

10/22/01  Monitoring plan to Brewer a Q.75

Total for Dave Shew y] 1075

Welsh, Staci D 1W3R0Y Clerigal U 450

1701 Copies at IDWR 0 1.00

10/22/0) Letver; Tlerlcel 1) 1.50

Tolaf for Stac{ Walsh 0 3.00

Total for project 1422: 0 14.75

Projact 1422 Page 1
1E/EB°d 6577 @E8 ROE SITENUSIY O3 @E:£ET SEES-SP—-L20
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INVOICE FOR SPECTAL SERVICES C
IDAHO DEPARTMENT OF WA TER RESOURCES
Western Region - .
2735 ;lrpor‘i' Way P”’.b' Iz 2-

Boise ID 83705
(208) 334-2190

Date: /D ~/ 7~/

.Bill To: . o
. companyName:_ E KO Leerinece

Address: //Q_é_ ”ﬁé’ é/
City / State: Boire. A Zp L2202

Telephone No.

Nature of Research:

Water Rights Ad judieation
Well Construction Stream Channel

) Program/Dredging
Other _éz—-w S

# of Hours: (applies 1o research only) @ $25/hour

#ofCopies: _ 3G = @ __S5F eack $_ L€ o

Othes chargss: _ $

Total: . $ /[ £0
Remarks:

Please remit the total amount to the above address.

Receipt # Received by: Fee: _. Date:

TE/PR'd BBTT BEB £PE SI0N0S O BR:£1 SPEZ-S@-120



ERC Resourass Corm.

1842 Clarksan Strest

Denver GO 80218
{303} 9301188 INYOICE

Fax: 8301180

Involee No. 9939
Denver = Bolze Date 17702
WW,BMrASOUrCES. Gom ERO Project No. 1422
CEerOresoLrCKS, Q0M Invoics period /101 - 12731/01
Eleanor Chase Eleanor Chase
70 W. Floating Psather Rd.
Eagle, TD 836186
iy
Desaription Total
Activity 113 Conuuiting
D, Shaw i2.00 @ $98.00/hr $1,176.00
S. Hannola . 030 @ $70.00/Mr $35.00
N. Btadford 0.50 @ $48.00/My $24.00
Ritsct Expenses
Postage and shipping $0.68
Subtotal for Activity: §1,235.68
Total Due: $1,235.68
Invaice No, 9939 ' Page 1
Consultants in
Naturs! HasourCes

" awd tho Bnudemmmans
TE/SB ' d BETT QEB ECE S3E0HN0S3Y O TRIET SBEE-SA-120
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ER0C Asscurces Corporation

s _'ail'_'(:':l 132 Elcnear (Chase
Activity 1] Consulting Milaage Hoors
Bradford, Norma 1283101 Admin Suppont 0 0.50
Total for Norma Bradford ) 0.50
Hannula, Steve R 12/5/01 Cale QA o Q.50
Total for Steve Hannula 1] 0.50
Shaw, Dove B 12/3/61  Water roquirement svaluation 0 0.50
12/4101 Settlement review, detérmine water nse & capacitien 0 3.22
12/3/01 Water uze anniysis & reporting ] 1.50
12/6/01 Razpond (o letter from Chris o Q.78
12/11/01  Prepore for seitloment confererico 0 0.50
12/12/01  Settlement conference D 4.00
12713101 Lamey 1o Vern Brewer, oosts to date o 1.00
12/23/01  Respond to Vern Brewer re: small irrigation well 0 0.50
Tolal for Pave Shaw o 12.00
Patal for project 1422: 0 13.00
Frojact 1422 Page 1

TE-92°d E66TT DLE £BE S3IN0S3TH O3 ca:2F S@Re~-SB-100



ULl —uWhD=S-uddD W 259 MM ERU KESUURKRLES LT DS r2oco — = '}
ERC Rpaowraes Oorp, .
1842 Ciarkson Sirast
Dunver, 00 80213
{303) 630-1188 INVDICE
Fax: 830-1188
Invoice No, 10229
Denver + Bolss Date 377102
WW.BTOreXnIrees . com ERQ Project No. 1422
BrODAGrISOUTcE3,L0m Invoias periad D108 Dag/0R
Eleanor Chase Eleanor Chate
70 W. Floating Feather Rd.
Eagle, 1} 83616
Plazeription Total
Activity 1)1 Consulting
D, Shaw - 225 @ 398.00/Mr $220.50
Sublotsl for Activily:  $220.50
T iy,
Tetn] Due: $220.30
Invoice No, 10229 L Page | Consuitents in
) Nuturdl Resources

l and tha Eawvivnampne
TE-d8'd E6TT BES £0% SADHNO0S3Y D= ca: 21 saue-su- 100



ERD Respurces Comporation

Activity 11 if.‘omulting

f Projueet 1422- £lewnos Chvang

B )

Shaw, Dava B

23102
22702

Review selllement proposal
Mueeting w/ Mwt, Mixe & Bill
Total for Dave Shaw

Tolal for project 14221

Projact 1422

TE-80"d

6517 2£8 £@v

S23N0SEY 03

o 0.50
1 1.75
0 2.25
t 228
Page 1

£Q:ET  Sb@2-5a-100



ERD Resources Sorp.
| 842 Cluthstun Rirgyl Em
Denver, GO 20218

(303) 830-1188
Fai: 830-1198

Denver + Bolge

L DTN TR
HO@HOIBSOUITES. 00M

Estate of Bleanor Chage
P.O. Box 1356
Caldwell, 1D 83606

INVOICE

Invoice No.

Dawe

BRO Projcct Mg,

Invoiee paricd

10877

4/8/02

1422

302 - 3/31/02

Description Total
Activity 11: Conyuiting
D. Shaw 3.50 @ $93.00/hr $343.00
Subtotal for Activity: $343,00
Total Duae: $343.00
Invoice No. 10377 Page 1 Consutants in
Natural Resources

leeld " d bbbl U Rk

S0 [Lsdd Uad

and the Enviranmant
iyl Sdide—Sid-10U
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ERO Resources Corporation

Praject 19220 Evbile of Cleanor Choge

Activity 11 Consulting

Shaw, Dava 3 KThb7i17] Revigw Matt's letter
14402 Review & anajysls
J3/28/02 Plald visit w/ Mike, B{ll & Vern Brewer

TolMl for Dave Shaw

Mileage Hourz

0.50
.50
2.50

3.50

oo O o

Total for project 1422; 0 3.50

Projact 1422 Page 1

TE/BT'd 6671 BEB LBE S3cHMDSTY Oxd PRIET  SREZ-SB-L120
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ERD Resourcas Corp, " §* -
1842 Clarkaon Straet
Denver, 0 80218
{0007 gan+1400 INVOIGE
Fax: 8301490
Invoice No. ’ [1409
Denver « Bolgs Date . 10/8/02
TWW.CIOTCIUIC AN, Gk ERQ) Prrjent N 1422
FO@UIOr8SQUrCRE. oM Involee period 6/Y/0Q2 - 9r30/02
Estate of Bleanor Chage
P.O. Box 1356
Caildwell, Iy 83806
Desoription Totat
Activity 11: Consulting
Laboy
Shaw, Dave B, 5.00 @ $98.00Mr $490.00
Rradford, Norma 050 @ $50.00Mr $25.00
Subtotal for Activity: $515.00
Tetal phﬂ; _ _ $313.00
Lonsuitants in
Natural Regouress
Involee No. 11409 Pags 1 and the Environmant

1£/11'd B6BTT OB £og SIDHMGSTH o3 PA:ST  SRAP-SR- NN
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ERO Fuesources Corporation

Progect 1420 Esbate of Rleanor Chaars

Acdvity }1 = Consylting

Bradford, Norma 930402 Adrnin Suppont

Shaw, Dave B, 619702 Teicon w/ Matt

Total for Nerma Bradford

5/18/02 Prehearing conference, :aludn w Mait

92302 Review & comment on

Reviaw & comment on Mall's letter

Project 1428

Te-27'd  &6TT BES £@L

Tatal for Dave Shaw

Total for project 1422:

S20uM0s3y ox3

Mileage  Hours
0 0.50

) 0.50

0 0.25

0 4.25

0 0.50

0 5.00

0 5.50

Page 1

S8:iET  SBYS-58-120



£HU Resources Gorp, EI@
1812 Clprhonan Birgot
Denver. GO 80216
(303) 830-1188 INVOICE
Fax: 33D-1189

Denver « Bolse g:;iﬂ Na i?éé:
WYW, ErorcIoureca. com ERQ Project Na 1427
crod oraraaourosa,com invoice paried 3/1403 3/31/03
= disiate of Elcaner Chose
P.O.Box 1336
Caldwell, ID B360§
Desoription ) Total
Actlvity 111 Consulting
Labor
Shaw, Dave B 8,25 @ $100.00/Mr $825.00
Bradford. Norma NS0 ® %52 NMhr 94 M
Schrenk, Lillie 4 U.50 & 535.00Mmr $17.530
Welzh, Staci D 025 @ $35.00Mr $8.75
Indirect Bxpenses
Photocupies | $52.80
Subtotal for Activity: $930.05
TOTAL DUE: $930.0%5
Invoice No, 12413 Page | Consultanis in

Nurural Resources
and the Environrment

T£/8T'd B6TT BEB £BE SZEN0SEY 043 S$B:£T SERz-S@-100
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ERQ Resources Comoration

Activity 11 Consulting

[ =4 L ) [0 =R B RE Y o S B -

9

Trojmct 1422 Cxtte Of Cleatnsa Glane

Mileuge Hours

Brodford, Norma
Schrank, Lillie A

Shaw, Daw B

Welth, Staci D

Project 1422

Wblt'd 6617 808 CRC

331403

31603

3/5/03

3203

310/02
312003
3113403
3/15/03
IN9N03

3/5103

Admin Support

Total for Norma Bradford
Clericyl

Total for LIis Schrenk
Review with Matt & Mike
Discovary info
Discovery matatial

Discovery response

Discovery informatton
Discovery information
Diseovery information

Toral For Dave Shaw

Clerical
Total far Stact Welsh

Total for projeet 1422

SEMNMDSEN 0a3

SPiCT

0 0.50
o 0.50
0.50

0 Q.50
a Q.50
0 0.75
0 1,00
0 4,50
D 0.50
0 450
) 0.50
0 £.2%
0 Q.25
v} G.25
0 9.50
Page 1

BEC-58-120
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ER{ Reedyress Cap.
1642 Dlurkeon Straet
" Denvar, €O 80218

(303) BI0-1168 INVOICE
Fxy: 530-1189
Inyoice No. 12734
_ Derver-» Balan Date &/10/3
NOCW.BPOreBCiIrONS. COm . RO Piuject No, 1422
wo@erorasGUrces, com invgice pericd 41003 - 5/31/03
Estate of Eleanor Chase
P.O. Box 1356 :
Caldwell, ID 838506
. . ! ) ’ .
Description ‘Totai
Activity 11: Consulting -
Shaw, Dave B 2.30 @ $100.00M4r $230.00
Subtotal for Actlvity: '$250.00
. TOTAL DUE: - $250.00
Involes N, 12734 Puge ]
Conguitants in
Natural Resources

1£91'd 6617 @98 £@c

SAJEN0S3 Ou3

86:ET SEE-S68-120




O D)

ERD Rsecwrces Gorporation

Progect V1220 Baiyto of Fle e Chianae

Actlvity 11 _ Consulting Milsage Hours
Shaw, Dave B - 4129104 Schedule site visit w/ Terry Scanian 0 0.50
$i13/03 Site visit w/ Mike, Bill & Terry Scanlan ] 200

Total for Dave Shaw 0 2.50

Tota) for project 1422 9 2.50

Project 1422 Page 1

'EE/AI.T":I 6517 QL8 TOE SHEMOSTY CM3 82:£T SPEc-SB-100




N ~ ! \j)
ERO Resburces Corp, “§~~T9
1842 Clarkson Strest
Danvay, CD 80213

)

. (308) 830-1108 INVOICE
Fax: 830-1199 ' C
Inyoics No, 112503
D .

. uwlt!‘ Holae Date . T110/03
¥WW,BIOTRSOUIRY.COMm ERO Projoct No, 1422
FOEIOTSOUICS.COM Involce pariod 6/1/03 « 6/30/03

Eataio of Bisanot Chass
P.0.Box 1356
Caldwell, ID 83606 v
_'_. - ‘.—.' — T — i —
T LDesaiption o Toud, -
' Activity 11: Cohauliing
Shaw, Dave B L 625 @ $100,00Me $625.00
Bradford, Norma 050 @ $52.00/hr $26.00
Subtotal for Antivity: $651.00
wevermi— el
TOTAL DUE: $651.00
Invoice No. 12903 Page 1 Consulterts in
Naturs! Resources

Te-8T'd B811 BER £@e

SATHNOSTY Oald

6BET  §BB2-SE-100




ERO Reecurces Corporation

Activiiy 11 Conslting

Errogeot DI Favage of | becitun Ol

Mileage Hours

Bradiord, Norma

SMW; Dave B

Project 1422

Tesel'd

661IT BER fek

6/30/03

82703

Admin quppon
Total for Narma Bradford
Discovery ana)ysis
Dhscovery analysis
Discovery anilysis, conmlt wi Matt
Total for Dave Shaw

Tolai for project 1422:

SINDSIY 04

0 0.50

0.50

2.50
2.45
150

635

oo o

0 6. 758

Pagn 1

BB:ET SBBC-SB-100
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) Ny ~ A
ERO Resouraes Corp, B
1842 Clarkaon Btrosl -
. Demver, CO 80218
-t
p-118. INVOICE
Danvar » Bolse - ' )
AR——— ’ vsice No. e
"W 8- , K
‘ogierorasources.comt IB)l.tg Project No, 81?184,:‘23-
‘ Iwvoice period 7/1/03 - 1131403
.. Bstite of Bleanor Chase - o
P.0. Box 1356 . o
Caldiwsl], ID -83608' . ' T
Ducripﬂqn ' ., Total- . R
Activity 11; Conmilfing *
. Lahor
Shaw, Dave B 4.25 @.$100,00/s $425.00
Subtotal for Activity: ' $425.00
. ) o
TOTAL DVE: $425.00
Tnvolee Na. 13086 Pagsl . Conswantain
Nnm:u Menpiirees

TEB2'd 6617 BEE EEE

SI0AMOISTY D3

BT:ST  S@82-SP-100




ERD Resvurces Cotporation

quwl}ll?ﬁ:hﬁkngfwflpang"uhdgp

Auivity 1 Conseling Mileage Houpa
Shaw, Dive B 03 Discovery requoss 0 250
RS Review disclosurss, telcon w/ Malt 0 0.7%

AN Review discovery 0 1,00

Tota] for Dive Shaw a 425

Total for project 1422; 0 4.25

Priject 1422 : Page 1

1£-12°d 6617 L8 £0E 520N0S3Y M3 gr:El  S2e2-sa-100
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ERQ Resaurces Corp,
1842 Clarkson Sirest
Derver, CQ 80218

{(303) B3D-1188 -
Fax: 830-1180 INVOICE
Denvar » Bnian
Involce No. 12185
WWW.NDres0lTCes.com Dats %/15/03
wo@aorsourcar.com * ERO Project No. 1422
Invoios period B/1A03 - R/31/03
Estate of Eleanor Chase
P.0. Box 1356
Culdwell, ID 83606
Description ' —'rnnl.
Activity 111 Conanlting
Labot .
Shaw, Dave B 3.00 @ $£100.00/hr $800.00
Brudford, Norma 0350 @ $492.00/ $26.00
Subtotal for Activity; ?826.00
TOTAL DUE: $826.00
'fnvoice Na, 13185 Page 1 Consibamsin

Te2c'd 6617 BER £eF

SIN0STY Oy

TT:E1 SPBRC-s8-120




ERO Reaources Corparation

I"Ir'lil"’_'.t 1400 f-_';‘.fﬂﬁ IR AR T NIRRT

Actvity 11 Conralting Mileags Hours
Bradford, Nerma B/20403 Admin Support 0 0.50
Total for Norma Bradford ] 0,50

Shaw, Dave B 84703 Conxultation wf Matt 0 0.50
ansas Review dlgcovery docs 0 1.50

an9m Prepans depth to water chert & mest w Mike, Bill & 0 350

Maxt

/21103 Review discovery chezk Hsts 0 1.00

822,03 Conference call w/ Mike & Matt 0 1.5¢
Totsd for Dave Shaw 0 8,00

Total for profect 1432r ¢ 3.50

Prejacl 1422 Pagn 1

1e2£2°d 6617 BPES EBE SAHNOs3Y 03 THIRT  8282-8@-L100




ERO Remources Sorp,
1842 Glarkeon Straat
Danvar, 0O 80218

ERCY

)

{303) 830-1188 INVOICE
Fax: §30-1188
Invoice No. 13492
D -
anver « Boise Date 11/41/0%
WL QtESOLICRS. COm ERO Project No, 1422
A EBTarasnUreas.com Involcs periad 1073403 - 10/31703
Butate of Bleunor Chape
P.O. Box [|336
Caldwell, ID 33506
__Description Total
Activity 111 Consulting
Labor
Shaw, Dave B 10.50 @ S100.00/mr $1.050.00
Bradford, Norma 0.50 @ $52.00/hr $26.00
Subtetal for Activity: $1,076.00
e R, T
TOTAL DUE: $1,676.00
Invaice No. 13452 Page i Gonsultants In
Naturel Resources
and tha Favironmans
SIOHN0STY Ox3 2Ti=T SPRg-cs8-L20

1ev2°d

66TT BE8 £ar




: ® D

EFD Resotirces Corporaiion

Mroject 1927 Fatate of Fleanor Ciaam

Activity 11 Consuiting Mileage Hours
Bradford, Nota 1073108 Adiwin suppart 0 0.50
Total for Norma Bradford 9 0,50

Shaw, Dave B 18103 e visit to foeme wells w/ GPS o 2.00
16/5/03 Raview Planting Feather exam, process GPY data 0 3.00

WL Review exhibin D 1.25

[0/25/01  Hearing reseach 0 4.23

Totat for Dave Shaw 0 10.50

Tatal ler profect 1422: o 11.00

Project 1422 Pags 1

TE/52°d 661T BEB €98 | S30dNDSIM OMF Z1:£7  S@Pe-58~-120
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ERO Resources Gorp.
1842 {ilarkson Strest
o s
Foc 830-1149 INVOICE
Dstwvar « Boles Invoice No, 13646
) Date 12/5/03
Wi et HaNtce.com i
erodDBrDrenDUrOES. COM 'ERO Projeet No. - 1422
‘ Invoice period 13/1/03 - 11/30/03
Eﬂnnofﬁhuuwcmmm
P.O. Box 1356
" Caldwell, I 83606
. L hhi—
. Deseription ' * Total
-1 Activity 11: Consuiting

Shew, Dave B 34.75 @ $100.00/Me $3,475.00

-Bradford, Norma 0,50 @ 552.00/br $26.00

' - Subtotal for Antivity: $3,501.00

. | .
TOTAL DUR: $3,201.00
Invoice No. 13646 Paga 1 Consuftents in
: Nxtursl Resourcus

T6/892'd 6611 @26 £BE

S3N0s3 Qs

v ol e P iole o

ET:ET S@@S-S9-100




EAQ Resources Comporation

O Hropect 1100 bkt G D leaner Gl e

Activiy1l = Conmilting Milsage Hours

Bradford, Norma 1172803 Admin suppont 0 0.50

Total for Norma Bradford o 0.50

Shaw, Dave B 11/5/03 Hearing preparation w/ Mat ¢ 3.00

11/6/03 Hewing pp 0 1.50

11/3/03 Hearing prop, get feld supslies 0 225

117803 Hoeting prep 0 0.50

111003 Pump tom o 7.00

/1103 Anglyze pump test dats, meet w/ Matt m: hearing prep 0 .50

111263 Heming prep 0 0.50

11303 Hoaring 0 800

111403  Hewmsdng ] 4,50

Tootal for Diave Shaw 4] 475

‘Total for project 1422: ] 3528

Project 1422 Page 1
i’ d 6677 PEB EBE S3INOSF G PTET  SEAS-SE-100
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ERQ Ressuiess Gom, Em
1842 Clwksan Strept :
Denver, GQ 80218

—

.,

(308) 830.1188 INVOICE
Fc: 230-1189 .
‘ Iavoice No. 13916
Oeivver « Bolze Tats . Inzma
U ICIBNOUIGER.COM ERO Project No, _ 1422
rocheroresoutTes. com Invois period 1¥/1A03 ~ 12731/
Bsists of Blmorm:ng
P.O. Box 1356
Caldwell, ID B3606
Descriptinn, ' Total
.Acﬂﬂtr.ll:_(:u:-lﬂu
Labeg L |
Shaw, Dava B 800 @ $10000M ' 3800.00
Beudford, Norma 0.50 @ $52,00hr : - $26.00
' ' Subtotal for Activity: $826.00
| E—— PE— N . T .
TOTAL DUE: $826.00
Invoice No. 13916 Page 1 Conwultants in
No. 139 Xe Natursi Reseuroes
Tes82'd 6677 D88 ERE SIOHMDSAY Qu3 PI:ET  S@B2-GR-120




SR B PR YRTRY O S EYROE

A 1} _Copsul Miloaga Hovre
Bradford, Neemsa 1213103 Admin support 0 0.50
Total for Nortna Bradford 0 0.50

Shaw, Davs B 12209 Closing argvments )] 2as
12/10/03  Review fina) brief 0 c.50

1211703 Review fAnal brief ] 3.2%

121203  Revisw Bnal brief 0 200

Totsl for Dave Shaw 0 B.OO

Total for project 1422: ] 350

Project 1422 Page 1

TEsee'd

5617 BE8 et

S304M0SE a3

STIET S@R2-SA-100




b‘P' L ﬁf ’ )
o

ERD'Resaurcas Gorp. i
1842 Glarkson Streat
Denvar, GO 80218

(303) B30-1188

Fax: 8301185
. INVOICE
Denver « Boiss
WWW.GFOIISOUrDE, 00 Det No. 41;2:,:
BroGeroresoLoes,com ERQ Project No. 1422
Invaice period 3/1/08 - w314
Estats of Hlestor Chass-
Caldwell, ID 83606
Al o AR ——
Deseription Totl
Activity 11: Consulting
Labor
Staw, Dave B 2.00 @ $105.00/r $210.00
Subtatal for Aotivity: $210.00
TOTAL DUE: $210.00
Invodon No. 14264 Page 1
Consuliante In
Marursl flesources

IZ8E'd 6&BTT BE8 £o8

SAOHNOS3Y Gl

STiET S@@2-58-120
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ERERR I ST . S

ERO Resourcey Comporation

Erogeet VIR0 et LY Lk o O e

Asivity 1) Commiting 5 Milags  Hours
Shaw., Dave B HIRNO4 Anslyzls for exceptions 0 1.00
32104 Excaption ravissw a 1.00

Total for Dave Shaw 0 2.00

Total for project 1433 o 200

Project 1422 Page 1

ETE'd 6611 828 ZPf SANNOS3Y Ouis 9TIET SE@ES-88-100




i D (O RECEIVED
) OCT 06 2005

DepartmentotWaterResurces

CHARLES L. HONSINGER (ISB #5240)
JON C. GOULD (ISB #6709}

RINGERT CLARK CHARTERED

455 S. Third, P. O. Box 2773

Boise, Idaho 83701-2773

Telephone: (208) 342-4591

Facsimile: (208) 342-4657

Attorneys for the Estate of Eleanor 1. Chase

/B“EFORE THE DEPARTMENT OF WATER RESOURCES OF
THE STATE OF IDAHO

)
IN THE MATTER OF AMENDMENT OF ) AFFIDAVIT OF MATT J. HOWARD.
APPLICATION FOR PERMIT NO. 63-12448 ) IN SUPPORT OF MEMORANDUM OF
IN THE NAME OF THE CITY OF EAGLE ) COSTS AND FEES

)

)

STATE OF IDAHO )
) ss
COUNTY OF ADA )
MATTJ. IiQWARD, being first duly sworn upon his cath, deposes and says that:

1. I was the attorney for Estate of Eleanor I. Chase,' the Protestant in the above-
entitled action during the pendency of this action until May, 2004, and make this affidavit based
upon my own personal knowledge and belief of the facts contained herein, and upon my review
of the pertinent accounting records associated with this action.

2. Protestant contracted with affiant to pay affiant’s law firm the sum of One
Hundred Twenty-five ($125.00) per hour expended by Matt J. Howard in the representation of

its interests in this action, together with all costs and expenses advanced on its behalf and

incurred by affiant’s law firm.

" Eleanor L. Chase passed away during the pendency of the above-captioned action. For purposes of this alfidavit,
the “Estate of Eleanor I. Chase” is intended to refer to both Ms. Chase (deceased) and the Estate.



D ()

3. The following amounts of attorney time were expended in the preparation and
review of pleadings, briefings and correspondence related to this matter, and in the research and
analysis of the issues herein:

418 Hours at $125.00/Hour $52,250

4. The attorney fees described above are further detailed in the invoices attached as
Exhibit “A” attached hereto. The invoices attached as Exhibit A have been annotated, as
appropriale, and initialed by the affiant to remove charges that related to other matters for which
the affiant provided legal services to the Estate but which were unrelated to the above-captioned
action.

5. The actual and expected attorney fees listed above and spent in the litigation of
this action were necessarily and reasonably expended in light of the factual and legal issues
involved, the results obtained, and the factors set forth in Rule 54(e)(3), Idaho Rules of Civil
Procedure.

6. The attorney fees incurred as set forth above are properly awardable pursuant to
LC. § 12-117(1) and LR.C.P. 54(d). Therefore, attorney fees should be assessed against

Applicant as follows:

Total Attorney Fees $52.250
7. To the best of my knowledge and belief, the attorney fees stated herein and

attached hereto are correct and accurate, and the attorney fees claimed are in compliance with
IRCP 54.

Further your affiant sayeth naught.

Matt J. Howard




STATE OF IDAHO )
)ss.
County of ADA )

On this 6™ day of October, 2005, before me, the undersigned, a notary public in and for
said state, personally appeared Matt J. Howard, known to me to be the individual that executed
the foregoing affidavit, and acknowledged to me that he executed the same.

IN WITNESS WHEREOQF, I have hereunto set my hand and affixed my official
seal, the day and year in this certificate first above written.

“m'“"'"m,, KMM Q z@’tm
,s_:;} n- WHIp b, Notary Public for Sdals
& L T ‘ N
N Lrle

A Residing at “Adokd
§ES GUARY % % My Commission Expires: 24| ot
§§ 0 s y pires: ZHl ol o
- NPT U A i
W :,: USRS

-, Songent® O &

'5"'} TE 0? \““\\

AFFIDAVIT OF MATT J. HOWARD IN SUPPORT OF MEMORANDUM OF COSTS AND
FEES - Page 3



, D A

CERTIFICATE OF SERVICE

The undersigned certifies that on the 6" day of October, 2005, a true and correct copy of
the within and foregoing document was sent to the following person(s) by the method indicated
below:

Jim Burton US. Mail
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. U.S. Mail
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. U.S. Mail
Moore Smith Buxton & Turcke, Chtd

225 N. 9" St., Ste. 420

Boise, ID 83702

Charles L. Honsinger

AFFIDAVIT OF MATT J. HOWARD IN SUPPORT OF MEMORANDUM OF COSTS AND
FEES - Page 4



EXHIBIT A



x

Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, 1D 83719

BILL

TO %‘% }
Estate of Eleanor 1. Chase .

c/o Kathryn L. Cock
P. O.Box 1356
Caldwell, ID 83606-1356

Statement

DATE

Statement #

08/31/2001

2128-1

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

08/08/2001

08/10/2001

08/13/2001

08/14/2001

Meeting with Client and Mike Chase re: review of protest to City permit
amendment and review of Client's water rights. Telephone conference with Chris
Meyer, City's attorney, re: issues relating to protest and possible avenues of
resolving same and chronological development of City's water rights. Telephone
conference with Dave Shaw, ERO Resources, re: availability to provide technical
assistance to Client. Telephone conference with Steve Lester, IDWR agent, re;
rescheduling prehearing conference. Telephone conference with Chris Meyer re:
same. Left message with Gary Spackman, IDWR Western Region Manager, 1e:
same. Telephone conference with Norm Young, IDWR administrator, re; history of
protests to City of Eagle's water rights.

Telephone conference with Gary Spackman, IDWR Western Region Manager, re:
rescheduling prehearing conference. Telephone conference with Chris Meyer, re:
decision to proceed with prehearing conference. Left message with Gary Spackman
re; same. Telephone conference with Client re: same.

Reviewed application and protest files for City of Eagle water right no. 63-12448
received from the IDWR Western Region and state offices. Reviewed documents
received from Client. Drafted Notice of Appearance.

Reviewed IDWR administrative rules re: burden of proof on the City of Eagle to
show proposed well site will not adversely affect existing water rights and criteria
for determining injury. Reveiwed Idaho Code sections 42-211, 203a, and 203b re:
same. Telephone conference with Client re: letter from Jim Burton. Reviewed
Municipal Water Right Act provisions. Telephone conference with Dan Nelson,
IDWR allocations agent, re: diversion volume limits on the City of Eagle's water
rights. Outlined issues for the prehearing conference.

2.9

0.6

1.6

362.50

75.00

250.00

200.00

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




’ D v )
Nt g oward Statement

P. 0. Box 150012 DATE Statement #
Boise, ID 83719
08/31/2001 2128-1
BILL TO %? ‘F%» %
Estate of Eleanor I, Chase -
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
08/15/2001 Attended Prehearing Conference at the Eagle Sewer District Office. Meeting with 4.2 525.00
Mike Chase re: recommendation to retain Dave Shaw, ERO Resources, 1e:
-}evaluation of aquifer data and practical/technical solutions. Telephone conference
with Dave Shaw re: background on City's proposed well site. Telephone conference
with Chris Meyer and Bill Strowd, geologist with Holland Engineering, re:
elevation of Client’s irrigation well.
08/16/2001 Telephone conference with Mike Chase re: his telephone conference with Bill 0.5 62.50
Strowd. Drafted letter to Dave Shaw, ERO Resources, re: development of practical
solutions and evidence relating to potential adverse impacts to the Chase family
wells caused by the City's proposed well site.
08/31/2001 Client costs: copy costs($11.30), poatage($2.04). - 13.34
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $1,500.00
Withdrawal from CTA applied toward payment of invoice: $1,488.34 -1,488.34
Current CTA balance: $11.66
Amount required to maintain minimum CTA balance: $488.34 488.34
Client trust account billed. Amount still due.
Total $488.34

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 2
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Matt J. Howard Statement

P. 0. Box 190012 DATE Statement #
Boise, ID 83719
09/30/2001 2128-2
BILL TO .%? %. % :
Estate of Eleanor I. Chase -
¢fo Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
09/04/2001 Telephone conference with Dave Shaw, ERO Resources, and Client re: status of 0.2 25.00
field exam by Dave Shaw. :
09/06/2001 Telephone conference with Chris Meyer, City's attorney, re: request to reschedule 0.4 50.00
prehearing conference, status of proposal for resolution of protest, proposal that
City retain Scanlan Engineering. Telephone conference with Dave Shaw re:
rescheduling prehearing conference.
09/07/2001 Telephone conference with Client re: rescheduling prehearing conference. Drafted 0.1 12.50
email to Chris Meyer, City's atlorney, re: same.
09/17/2001 Telephone conference with Dave Shaw, ERO Resources, re: rescheduling of 0.1 12.50
prehearing conference and status of meeting with Client. Telephone conference
with Client re: same.
CLIENT TRUST ACCOUNT (CTA}
Previous CTA balance: $500.00
Withdrawal from CTA applied to invoice: $100.00 -100.00
Current CTA balance: $400.00
Amount required to maintain minimum CTA balance: $100.00 100.00
Client trust account billed. Amount still due.
TOtal $100.00

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.




‘ ) v
g . Howard Statement

P. 0. Box 190012 DATE | Statement#
Boise, ID 83719
10/31/2001 2128-3
BILL TO 4%? f%%
Estate of Eleanor I. Chase -
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
10/01/2001 Telephone conference with Dave Shaw re: final draft of Holladay Engineering 0.1 12.50
study. Telephone conference with Chris Meyer, City's attorney, re: same.
10/02/2001 Telephone conference with Chris Meyer, City's attorney, re: City's recognition of 0.9 112.50
potential interference to three of Client's water rights and City's proposal to mitigate
interference by providing free supply of water to Client. Telephone conference with
Dave Shaw re: City's proposal and need to determine impacts to Client's main
irrigation water right.
10/03/2001 Telephone conference with Mike Chase re: mitigation offer by the City of Eagle 1.5 187.50
and need to include additional Chase wells into the mitigation package. Reviewed
water right profile reports to identfy water rights included within the City's
mitigation proposal. Telephone conference with Becky Harvey, IDWR paralegal,
re: status of Chase water rights in the SRBA.
10/04/2001 Telephone conference with Mike Chase re: details of counteroffer to the City's 0.7 87.50
mitigation proposal.
10/05/200% Telephone conference with Chris Meyer re: Client's counterproposal to the City's 1.1 137.50
mitigation offer. Telephone conference with Client re; same. Telephone conference
with Chris Meyer re: City's response to the water rights "ownership” issue, payment
of professional fees, and temporary mitigation option.
10/10/2001 Telephone conference with Dave Shaw re: proposal for determining impacts from 1 125.00
the City's proposed well. Telephone conference with Mike Chase re: pump test
proposal and costs for same. Telephone conference with Dave Shaw re: costs.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

‘Page 1




Matt J. Howard Statement
Attorney at Law

P. O. Box 190012
Boise, ID 83719

DATE Statement #

10/31/2001 2128-3

BILL TO %’% }
Estate of Eleanor [. Chase L .

c/o Kathryn L. Cock
P. C. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

106/11/2001 Reviewed letter from City's attorney outlining proposed settlement options by City. 1.6 200.00
Drafted letter to Client re: settlement options and proposed settlement conference.
Drafted memorandum re: Dave-Shaw's data gathering proposal for the large -
irrigation well.

10/15/2001 Reviewed files notes and summarized water rights subject to mitigation and water 21 262.50
rights not subject to mitigation. Telephone conference with Dave Shaw re:
valuation of Client's water rights and advantages of full mitigation versus temporary
mitigation. Telephone conference with City's attorney re: clarification of City's
Option B settlement offer and scheduling of settlement conference and vacating
prehearing conference. Telephone conference with Gary Spackman, IDWR hearing
officer, re: vacating prehearing conference. Telephone conference with Dave Shaw
re: City Engineer's support for monitoring proposal for the large irrigation well.
Telephone conference with Dave Shaw re: Hollday Engineering's request for
outline of monitoring proposal for submission to the City Council. Telephone
conference with Mike Chase re: settlement options, including conveyance of some
rights and retaining other water rights and valuation issues.

10/16/2001 Telephone conference with Dave Shaw re: determination of historical beneficial use 0.6 75.00
of Client's water rights based facts predating filing of the SRBA claims. Reviewed
email from Dave Shaw re: review of 1987 NAPP photographs and issue re:
overlapping places of use.

10/17/2001 Telephone conference with Dave Shaw re: location of points of diversion of Client's 0.4 50.00
water rights and overlap in place of use between the large and small irrigation
tights. Telephone conference with Client re: scheduling meeting with Dave Shaw to
review extent of beneficial use water rights.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

‘Page 2
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Matt J. Howard
Attommey at Law

P. 0. Box 190012
Boise, ID 83719

-

P.O.

BILL TO %? }
Estate of Eleanor I, Chase -

¢/o Kathryn L. Cock

Box 1356

Caldwell, ID 83606-1356

v

Statement

DATE

Statement #

16/31/2001

21283

DATE

DESCR!PTION

HOURS/QUANTITY

AMOUNT

10/18/2001

10/29/2001

10/31/2001

Meeting with Client, Mike Chase, and Dave Shaw re: review of water rights and
quantification of historical beneficial use, monitoring proposal, and proposed
settlement conference - S : : :

Reviewed letter from Dave Shaw to Holladay Engineering. Drafted letier to Client

re: rescheduling prehearing conference. Telephone conference with Dave Shaw re:

same.

Client costs: postage ($1.93), copy costs ($1.30).
CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $500.00

Withdrawal from CTA applied toward payment of invoice: $500.00

Current CTA balance: $3.00

Amount required to maintain minimum CTA balance: $500.00

2

0.2

250,00

25.00

323

-500.00

500.00

Client trust account billed. Amount still due.

Total

$1,528.23

Payment due upon receipt. For billing inquiries piease call (208) 333-0622. Thank you.

Page 3




| ) v )
Matt J. Howard
Attorney at Law | Statement
P. 0. Box 190012
Boise, ID 83719

DATE Statement #

11/30/2001 2128-4

BILL TO %‘iﬁ }
Estate of Eleanor I. Chase L .

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT
11/05/2001 Telephone conference with the City's attorney re: settlement proposals. 02 25.00

11/07/2001 Reviewed file re: settlement terms proposed by the City and Client. Telephone : 1.6 o 200.00
conference with the City's attorney re: outline of the settlement proposals by the
City and Client, and mitigation options for Client to convey water rights or to retain
water rights and scheduling of a settlement conference between Client and the City.
Telephone conference with Keith Donahue, DEQ attorney, re: water quality issues
concerning the City's proposed transfer, Telephone conference with Client re:
discussion with the City's attorney concerning settlement proposals. Telephone
conference with Dave Shaw re: availability for settlement conference.

11/08/2001 Telephone conference with Steve Goddard, DEQ attorney, re: water quality issues 04 50.00
relating to the proposed supply of municipal water to Client's dairy operation,
Telephone conference with Chris Meyer re: rescheduling of settlement conference.

11/09/2001 Telephone conference with Client and Dave Shaw re: availability of dates for 0.1 12.50
settlement conference.

11/12/200% Telephone conference with Dave Shaw and Chris Meyer re: scheduling of 0.1 12.50
settlement meeting,

11/13/2001 Telephone conference with the City's attorney, Dave Shaw, and Client re: 0.1 12.50
scheduling settlement conference.

11/26/2001 Telephone conference with Client and Dave Shaw re: status of settlement 0.1 12.50
conference.

11/27/2001] Telephone conference with Client re: power records, Telephone conference with the 0.3 37.50
City's attorney re: rescheduling of settlement conference and prehearing conference.
Telephone conference with Dave Shaw re: same.

Client trust account billed. Amount still due,

Total

Payment due upon receipt. For billing inquiries please call {208) 333-0622. Thank you.

Page 1
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Matt J. Howard -
Attorney at Law ' State me nt
P. O. Box 190012 DATE Statement #
Boise, ID 83719

11/30/2001 2128-4

BILL TO A%? }
Estate of Eleanor I. Chase -

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

11/28/2001 Telephone conference with Client, Chris Meyer, and Dave Shaw re: rescheduling 0.2 25.00
: settlement conference to December 5. . : ;

CLIENT TRUST ACCOUNT {CTA)
Previous CTA balance: $500.00

Withdrawal from CTA applied toward payment of invoice: $387.50 -387.50

Current CTA balance: $112.50

Amount required to maintain minimum CTA balance: $387.50 387.50

Client trust account billed. Amount still due.

Total $387.50

Payment due upon receipt. For billing inquiries please call (208) 333-0622, Thank you.

Page 2
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Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO %'? }
Estate of Eleanor I. Chase -

c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

Statement

DATE

Statement #

12/31/2001

2128-5

DATE DESCRIPTION

HOURS/QUANTITY

AMOUNT

12/05/2001 Prepared for settlement conference. Reviewed file and prepared outline of
settlement issues and options. Telephone conference with Mike Chase re:
settlement outline. Telephone conference with Dave Shaw te; settlement outline
and findings based on power records provided by Client and spreadsheet for the
dairy right. Telephone conference with Chris Meyer re: cancellation of settlement
conference. Telephone conference with Client re: same. Telephone conference with
Dave Shaw re: same.

12/06/2001 Telephone conference with Client and Dave Shaw re: rescheduling of settlement
conference. Reviewed email from Chris Meyer re: request for information
concerning historical use of Client's water rights. Telephone conference with Dave
Shaw re: same. Drafted reply email to Chris Meyer re: request for reimbursement of
professional fees.

12/11/2001 Reviewed email and attachments from Dave Shaw re: quantification of the dairy
well water right and small irrigation water right based on power records and data
provided by Client. Telephone conference with Dave Shaw re: revisions to the first
set of calculations. Reviewed facsimile received from Dave Shaw concerning
revised calculations. Telephone conference with Mike Chase re: Dave Shaw's
calcuiations and settlement options relating to the dairy well, domestic well, small
irrigation right, and large irrigation right. Telephone conference with Dave Shaw
1€: aerials for the settlement conference. Telephone conference with Katrina, Chris
Meyer's assistant, re: confirmation of settlement conference.

12/12/2001 Reviewed file in preparation for settlement conference. Participated in settlement
conference with Clients, Dave Shaw, and city representatives. Drafted
memorandum to file re: terms of settlement discussed at the conference.

12/14/2001 Drafted letter to City's attorney re: breakdown of professional fees. Telephone
conference with Dave Shaw re: same,

18

0.4

1.5

4.8

0.5

225.00

50.00

187.50

600.00

62.50

Client trust account billed. Amount stitl due.

Total

Payment due upon receipt. For billing inquiries please catl (208) 333-0622. Thank you.

Page 1




Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO

Estate of Eleanor I, Chase
c/o Kathryn L. Cock

P. O. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

12/31/2001

2128-5

DATE DESCRIPTION

HOURS/QUANTITY

AMOUNT

proposal.
12/31/2001 Client costs: copy costs ($0.30), postage ($1.36).
CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance:$500.00

Current CTA balance: $0.00

12/21/200] Reviewed emails from Vern Brewer and Dave Shaw re: status of investigation of
S the small irrigation well. Reviewed email from Chris Meyer re: summary of
discussion with Glen Saxton, IDWR water bank supervisor, re: water bank

Withdrawal from CTA applied toward payment of invoice: $500.00

Amount required to maintain minimum CTA balance: $500.00

0.1

12.50

1.66

-500.00

500.00

Client trust account billed. Amount stil! due.

Total

$1,139.16

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2
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.H
N . oward Statement

P. O Box 190012 DATE Statement #
Boise, ID 83719
01/31/2002 2128-6
BILL TO : @ %*%'
Estate of Eleanor I. Chase -
c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
01/04/2002 Reviewed email from Dave Shaw re: status of response from City, Drafted reply 0.2 25.00
email re: same,
01/28/2002 Reviewed IDAPA rules re: intervention of the Estate of Eleanor Chase in the 03 3750
contested case proceedings concerning the protest against the City of Eagle water
right transfer. Telephone conference with Gary Spackman, IDWR hearing officer,
re: intervention.
01/31/2003 Reviewed emails from the City's attorney re: the quantity and priority elements for 0.4 50.00
the dairy well, domestic well, and small irrigation right. Reviewed file and held
telephone conference with Dave Shaw re: same. Drafted reply emails.
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $500.00
Withdrawal from CTA applied toward payment of this invoice: $112.50 -112,50
Current CTA balance: $387.50
Client Trust Account billed. No further payment due,
Total $0.00

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.




>

Matt J. Howard
Attormey at Law

P. O. Box 190012
Boise, ID 83719

BILLTO @ }

Estate of Eleanor I. Chase
c/o Kathryn L. Cock

P. 0. Box 1356

Caldwell, 1D 83606-1356

3

Statement

DATE

Statement #

02/28/2002

2128--7

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

02/14/2002

.102/21/2002

02/22/2002

02/25/2007

02/27/2002

Drafted e-mail to the City's attorney re: status of settlement offer from the City.

Reviewed settlement offer received from the City's attorney. Drafted letter to.Client.| -

el Same.

Telephone cal! with the City's atiorney re: status of Clients' response to the City's
settlement offer.

Telephone conference with Mike Chase and Dave Shaw re: offer from City.

Re-reviewed offer from the City and compared the offer with the terms reached at
the settlement conference. Drafted chart outlining differences between the City's
offer and terms agreed to at the scttlement conference. Retrieved and reviewed
Parker v. Wallentine case re: protection of historical groundwater pumping levels
for domestic water rights. Telephone conference with Phil Rassier, IDWR attorney,
re: [IDWR's application of the Parker case and reasenable ground water pumping
levels for non-domestic uses. Reviewed provisions of the groundwater act, Idaho
Code secs. 42-226, 227, and 229. Viewed Clients' water delivery system and
location of the proposed well by the City. Mecting with Mike Chase, Bill Chase,
and Dave Shaw re: response fo the City's offer.

Client costs: copy costs ($3.30), postage ($1.14).

CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $387.50

Withdrawal from CTA applied toward payment of invoice: $387.50

Current CTA balance: $0.00

0.1

L 0.7

0.1

0.2

43

12.50

87.50

12,50

25.00

537.50

4.44

-387.50

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call {208) 333-0622. Thank you.

Page 1
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Matt J. Howard Statement

Afttorney at Law
P. O. Box 150012

- DATE Statement #
Boise, ID 83719
02/28/2002 2128--7
BILL TO ? f%%‘
Estate of Eleanor I. Chase -
¢/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
TOtal $791.94

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2
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Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO

Estate of Eleanor I. Chase
c¢/o Kathryn L. Cock

P. 0. Box 1356
Caldwell, ID 83606-1356

)

Statement

DATE

Statement #

03/31/2002

2128-8

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

03/11/2002

03/12/2002

03/13/2002

03/15/2002

03/18/2002

03/26/2002

03/27/2002

03/31/2002

Reviewed file notes and correspondence. Drafted reply letter to City re: Client's
request that City abide by settlement framework agreed to at the settlement
conference. :

Reviewed and revised response letter to the City of Eagle. Received voice message
from City's attorney re: status of response letter. Drafted facsimile letter to City's
attorney re: same, Drafted e-mail to Dave Shaw, ERO Resources, re: revisions to
response letter.

Telephone conference with Client re: Client’s conversation with city council
members and Susan Buxton. Meeting with Client re: review of draft response letter
to City, increasing density of Client's land, and strategy for dealing with City.

Reviewed revisions to response letter received from Dave Shaw. Revised response
letter. Drafted e-mail to Dave Shaw re: same. Telephone conference with Client re:
density of land use based upon waiver of hookup fees offered by City. Telephone
conference with Client re: revisions to draft letter and approval of same. Reviewed
IDAPA rules for intervention of Estate in the contested case proceedings.

Telephone conference with Bruce Smith, attorrey for the City, re: Client's response
to Smith's letter and basis for response.

Telephone conference with Client re: discussions with Bruce Smith and Lynne
Sedlacek and need for the Estate through the personal representatives to intervene
as a party in the contested case proceedings.

Telephone conference with Client re: meeting with Vern Brewer and Dave Shaw.

Client costs: copy costs ($3.90), postage ($2.85).

28

1.3

1.3

1.3

0.6

0.5

0.1

350.00

162.50

162.50

162.50

75.00

62.50

12.50

6.75

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1
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Matt J. Howard Statement
Attorney at Law
P. O Box 190012 DATE Statement #
Boise, ID 83719
‘ 03/31/2002 2128-8
BILL TO | %‘? ’F%» %
Estate of Eleanor 1. Chase -
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
CLIENT TRUST ACCOUNT (CTA)
-| Previcus CTA balance: $500.00
Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00
Current CTA balance: $0.00
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
TOtal $994.25

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 2




Matt J. Howard \
Attorney at Law
P.O.Box 190012

Boise, ID 83719

Estate of Eleanor 1. Chase
c/o Kathryn L. Cock

P. 0. Box 1356

Caldwell, ID 83606-1356

BILL TO %% f%

Statement

DATE

Statement #

04/30/2002

21289

DATE DESCRIPTION

HOURS/QUANTITY

AMOUNT

e 4072502 phone conference wi i = fili i AR

0.3

37.50

‘h-mm i i

04/17/2002 Completed summary review of 90-page IMAP apnlication.-Drafted Protest-to-IMAP

o

LLOUT V/

Apphcatlon Reviewed Idaho Code sections 42-203A, 211, and 222 re: same.
Arranged for filing of protest.

0471872008 Prafret teter To-Clent-re-protest tn IMAP- appHeation; Status-of-substitutionof

,...
th

party, and retainer agreement.

0.6

04192003 i ; : st and status of ity-of Eagle
protest, Reviewed protests filed by Nampa Meridiai Irrigation District, Settlers

Irrigation District, and Pioneer Irrigation District to the United Water IMAP
application.

372512062

[ 74

and proposed stipulation to limit annual dwersmn volume and priority date with
respect to the Floating Feather well.

0426/2602

protest Drafted lctter to Cl:ent re: same

FWaTe¥ia Tolanh £ H H . £
i =2 Al.-;upusﬁ\- T eSE,

[y
&
(i}

=
&b

n3

[1m)
e

with Chris Meyer re: same.
04/36/2662-€lent costs: copy costs ($18.00), postage ($2.16), filing fee ($25.00).
CLIENT TRUST ACCOUNT {(CTA)

Previous CTA balance: $500.00

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please calt (208) 333-0622. Thank you.
]
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Matt J. Howard Statement

Attorney at Law

P. 0. Box 190012 DATE | Statement#
Boise, ID 83719
04/30/2002 2128-9
BILL TO «%? f% %
Estate of Eleanor I. Chase g )
c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00
Current CTA balance: $0.00
Amount required to maintain minimum CTA balance: $500.00 ' 500.00
Client trust account billed. Amount still due.
Total 55206

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2
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Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO

Estate of Eleanor I, Chase
¢/o Kathryn L. Cock

P. 0. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

05/31/2002

2128-10

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

037012663

05/08/2003

05/22/2002

Clia L -SiaTatal
=TT

I
AT Ead v g

01
T

for the IMAP protest hearing.

Dratted Petition for Intervention, Drafted Stipulation for Intervention. Drafted
Letter to Bruce Smith, City of Eagle attorney, regarding execution of the
Stipulation for Intervention.

Telephone conference with Bruce Smith, City of Eagle attorney, re: status of
contested case and scheduling meeting re: same.

05/25/2003

05/30/2002

05/31/2002

05/31/2003

h o WY I P
At at

is Mever, Uni ment

14

0.1

1250
b

17500

12.50

proposal. Drafted letter to Client re: status of IMAP protest, City of Eagle protest,
and notice of prehearing conference.

Meeting with Bruce Smith, City of Eagle attorney, re: settlement issues and

proposal by the City to purchase water rights. Telephone conference with Dave
Shaw, ERO Resources, re: same.

Telephone conference with Client re: discussion with Bruce Smith concerning the
City's interest in purchasing water rights, viability of the small irrigation well and
request for reimbursement of professional fees. Telephone conference with Bruce
Smith re: Client's response to the City's interest in purchasing water rights and city
council meeting. Telephone conference with Client re: follow-up discussion with
Bruce Smith and adherence to position set out in our March 15 letter to the City.

Telephone conference with Client re: city council meeting, Telephone conference
with Client re: counteroffer by the City.

Client costs: copy costs (§2.70), postage ($2.28).

1.4

2.2

0.3

175.00

275.00

37.50

498

4

Client trust account billed, Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1
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Matt J. Howard Statement
Attorney at Law
P. O Box 190012 DATE Statement #
Boise, ID 83719
05/31/2002 2128-10
BILL TO %‘? ﬁ
Estate of Eleanor I. Chase -
c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE ‘ DESCRIPTION HOURS/QUANTITY AMOUNT
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $500.00
Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00
Current CTA balance; $0.00
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
Total $754.98

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 2
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Neatt J. Howar Statement

P. O Box 190012 DATE Statement #
Boise, ID 83719
06/30/2002 2128-11
BILL TO A%*? f%%‘
Estate of Eleanor I. Chase -
cfo Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
06/0 1/2002‘ Reviewed letter received from Bruce Smith re: counteroffer by City. Drafted letter 0.2 25.00
to Client re: same.
06/03/2003 Telephone conference with Client re: acceptance of City's offer contingent on o 02| 2500
arbitration of indemnity provision, terms of March 15 letter, and arbitration of the
small irrigation well.
06/05/2007 Telephone conference with Client re: decision to go to contested case proceedings 0.2 25.00

if the City is unwilling to agree to arbitrate the issue of mitigation of the small
irrigation well.

B6/06/2007 Roviowed- D AR es-rorsepreseniation renuired-for-tre-Fetate-at-HreHvAR B+ 1250
prehearing conference.
06/07/2002 Drafied letter to Bruce Smith re: response to City's offer. Telephone canference 1 125.00

with Client re: same.

6/1-H 2087 -Reviewed-Hnited-WatersProliminasy-Response-to-Rrotasis.— 02 25-06
06/13/2007 Telephene-conforencs-with Mike Chasc.rermessage-from Briec-Srrithr CONCEIT: 0,4/ 12506~
" i i " : Reviewed letter from City's attorney f 500

re: take it or leave it offer. Drafted letter to Client re: same.

6171200 DTalEd 6T 0 IDWR Terittng vi-Petitienforlntemention—trranped-for-filing

1".":(\‘
fre

&
13

and service of same. Reviewed letter from Chris Meyer and Al Barker re:
scheduling of subsequent IMAP prehearing conferences.

For billing inquires, please call (208) 333-0622

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




»,

Matt J. Howard Statement
Attorney at Law
P. 0. Box 190012 DATE Statement #
Boise, ID 83719
06/30/2002 2128-11
BILLTO 4%? f% %
Estate of Eleanor 1. Chase .
¢fo Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
06/19/2002 Re-reviewed Parker v. Wallentine case re: reimbursement of attorney fees under the 14 175.00
element of "damages" required to be mitigated to a senior right holder and whether
stockwater use is included under domestic uses. Telephone conference with Dave |
Shaw, ERO Resources, and Phil Rassier, IDWR attorney, re: definition of domestic
purposes as including stockwater. Reviewed 1899 session laws and Idaho Code
42-111 re: definition of domestic purposes. Reviewed IDWR rules re: procedure for
initiating discovery. Telephone conference with Mike Chase re: protection of
stockwater rights under Parker v. Wallentine and filing of amended notices of claim
to claim the stockwate? component of domestic use as an additional use.
06/20/2002 Reviewed session laws received from Phil Rassier, IDWR attorney, re: definition of 0.9 112,50
"domestic purposes." Retrieved and reviewed Idaho session laws for 1951, 1970,
and 1971 re: inclusion of stockwater within the definition of "domestic purposes.”
Outlined legal analysis relating to application of the 1951 and 1971 session laws to
the Parker v. Wallentine case.
06/30/2002 Client costs: copy costs ($9.90), postage ($6.83). 16.73
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $500.00
Withdrawal from client trust account applied to invoice: $500.00 -500.00
Current CTA balance: $0.00
Amount required to maintain minimum CTA balance: $500.00 500.00
For billing inquires, please call (208) 333-0622
Total $704.23

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




w

Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO

19

P.O.

Estate of Eleanor 1. Chase
¢fo Kathryn L. Cock

P

Box 1356

Caldwell, ID 83606-1356

)

Statement

DATE

Statement #

07/31/2002

2128-12

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

07/10/2002

07/1172002

07/15/2002

07/19/2002

07/21/2002

07/22/2002

07/23/2002

Reviewed letter from City's attorney regarding scheduling of prehearing conference
and deadline for response to City.

Telephone conference with Mike Chase re: correspondénce- from City S a'ttom_'ey -
concerning scheduling of prehearing conference. Reviewed second letter from

City's attorney re: prehearing conference. Telephone conferenceauith-Mile-Shase
Testatusof AP setttemeat. Drafted e-mail To Jomm Marstrat-tited-Water' s

attorneyrre:-status-of seltlement-apresment—

Telephone conference with Ron Howerton, IDWR agent, re: amendment of notices
of claim for Client’s water right nos. 63-5224, 63-5226, and 63-5229 to add

"domestic” as a purpose of use and filing of a separate domestic claim for the large
irrigation well.

Reviewed letter received from City's attorney to IDWR hearing officer. Drafted
response to City's letter.

Organized files for litigation. Began preparation of amended notices of claims.
Revised letter to Gary Spackman re: prehearmg conference and response to City's
July 18 letter.

Completed preparation of amended notices of claim for 63-5226 and 63-5229.
Drafted new SRBA claim for domestic use from large irrigation well. Drafted letter
to Client re: amended SRBA claims and correspondence from the City.

Telephone conference with City's attorney re: proposal by City and rejection by
City of compromise position. Drafted memorandum to file re: same.

0.1

0.5

0.5

1.7

0.5

12.50

2500,
12,50

62.50

62.50

125.00

212.50

62.50

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please cail (208) 333-0622. Thank you.

Page 1



' ) )

Matt J. Howard , B
Attorney at Law _ _ Statement
P. 0. Box 190012 DATE Statement #
Boise, ID 83719

07/31/2002 2128-12

BILL TO %‘? }
Estate of Eleanor I. Chase -

c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

07/24/2002 Telephone conference with Mike Chase regarding review of the amended claims for 13 162.50
domestic use from the large irrigation well, small irrigation well, and the dairy well
and discussion with the City's attorney re: the status of settlement. Drafted letter to
City's attorney re: Client's response to City's counteroffer,

07/31/2003 Client costs: copy cost ($1.95), postage ($3.05). 5.00
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $500.00

Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00

Current CTA balance: $0.00

Amount required to maintain minimum CTA balance: $500.00 500.00

Client trust account billed. Amount still due.

Total $730.00

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




>

Matt J. Howard

Attorne

y at Law

P. O. Box 190012

Boise, 1

D 83719

BILL TO

P.O.

Estate of Eleanor I. Chase
c/o Kathryn L. Cock

Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

08/31/2002

2128-13

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

08/01/2002

08/13/2002

R0

08/24/2002

2/25/200

M Ly 1 i i X
L Telephone conference-with-JohmMarshall United Water's-aitormey; re—timing—for

draft of settlement agreement.

Telephone conferenice with Sue Taylor, IDWR secretary, re: scheduling of
prehearing conference for the protests to the City of Eagle application.

12, 2002 letter re: IMAP prehearing conference. Review e-mail from Chris Meyer,
United Water's attorney, re: status of IMAP agreement. Telephone conference with
Mike Chase re: his meeting with the Councilman Stan Bastian, status of prehearing
conference, and status of IMAP settlement. Telephone conference with Debbie
Gibson, IDWR paralegal, re: IMAP prehearing conference. Telephone conference
with Mike Chase re: review of letter to Stan Bastian,

Draft letter to IDWR re: filing of SRBA claims. Arrange for filing of same. Beaft-

[ letterte-CHentre~IMAR preheating canference

Talan

081282062

08/29/2002

1. £,
TOTePIIOInL OO

cr s

0.1

i

In.eg -

12.50

0000

—r0

0l

1S4

©
N

T

12150

12'- S0

63-31528 filed by Aries Development LLC.

» Right Permitno6 2.-Dra %

DreftProtesttoApphea Nater Rig CH 633152l gte
IDWR re: filing of protest. Draft letter to Client re: same. Arrange for filing and
service of same.

Review Notice of Prehearing Conference re: the City of Eagle protests. Telephone
conference with Dave Shaw, ERO Resources, re: his unavailability. Telephone

conference with Sue Taylor, IDWR secretary, re: request to move hearing date.

<
o

0.1

0.00

12.50

Total

Payment d

ue upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1



) » »

Matt J. Howard Statement

Attorney at Law

P. O. Box 190012 DATE Statement #
Boise, ID 83719
08/31/2002 2128-13
' BILL TO «%ﬁ %:- %
Estate of Eleanor 1. Chase .
cfo Kathryn L. Cock
P. O. Box 1356
Caldwell, 1D 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
08/30/2003 Telephone conference with Sue Taylor re: re-scheduling prehearing conference. 0.1 12.50
08/31/2003 Client costs: copy costs ($8.40), postage ($5.63), filing fee ($25.00). - ' 39.03
CLIENT TRUST ACCOUNT {CTA)
Previous CTA balance: $0.00
NOTE: THIS INVOICE DOES NOT INCLUDE THE AMOUNT STILL OWING
FROM INVOICE # (2128-12) OF $730.00.
Total $364.03

Payment due upon receipt. For billing inquiries please call (208) 333-(622, Thank you.

Page 2



Matt J. Howard
Attorney at Law

Statement

P. 0. Box 190012 DATE Statement #
Boise, ID 83719
09/30/2002 2128-14
BILL TO %'? f%%’
Estate of Eleanor I. Chase -
cfo Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIFTION HOURS/QUANTITY AMOUNT
09/03/2002 Telephone conference with Mike Chase re: availability for the prehearing 0.5 62.50
conference for the City of Eagle application. Telephone conference with Dave
_| Shaw, ERO Resources, and Bruce Smith's secretary re: unavailable dates. Draft
letter to Gary Spackman, IDWR Western Region Supervisor, 1e: rescheduling
prehearing conference.
09/06/2002 Reviewed Notice of Prehearing Conference for the City of Eagle application. 0.4 50.00
Telephone conference with Dave Shaw, ERO Resources, and Mike Chase re:
prehearing conference, discovery schedule and litigation strategy.
09/0872608 Reviewed-letierand notice-re: Ot 12:50—
filed by Aries Development.

CHOH2B0F-F lep]liuucwufuxhﬂe&mm-gmmg—mfuxvuw fortheAoies 03 350
application. Telephone conference with Ron Howerton, IDWR agent, re: filing fee O 9.5—"-‘5‘
for the domestic right claim and status of change of ownership of the Chase family
water rights.

09/16/2003 Telephone conference with Ron Howerton, IDWR agent, re: basis for the domestic 0.6 75.00
claim from the large irrigation well and basis for claiming domestic versus
stockwater. Review license file 63-8663 re: same.
09/17/2002 Prepared for the City of Eagle prehearing conference (e.g., reviewed application for 2.4 300.00
amendment and file notes). Re-reviewed Parker case concerning protection of
histerical ground water pumping levels for ground water rights in existence prior to
1953. Telephone conference with Phil Rassier, IDWR attorney, re: protection of
pre-1953 ground water rights. Telephone conference with Ron Howerton, IDWR
agent, re: withdrawal of domestic claim for the large irrigation well. Telephone
conference with Dave Shaw, ERO Resources, re: prehearing conference and
required discovery.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1

-



Matt J. Howard -
Attorney at Law
P. O. Box 190012

Boise, ID 83719

BILLTO

Estate of Eleanor 1. Chase
c/o Kathryn L. Cock

P. 0. Box 1356
Caldwell, ID 83606-1356

Statement

DATE

Statement #

(9/30/2002

2128-14

DATE DESCRIPTION

HOURS/QUANTITY

'AMOUNT

09/18/2002 Telephone conference with Mike Chase re: prehearing conference. Attend
prehearing conference at the Eagle Sewer District offices. Draft memorandum to
file re: same. Telephone conference with Dave Shaw, ERO Resources, re:
additional basis for the City to share the expenses of a transfer proceeding,.

09/19/2003 Telephone conference with Mike Chase re: options to indemnity issue and follow
up with the insurance agent.

0L20,/2000.R a1 it lettar to Miks Chaga

4.2

04

525.00

regarding same. Telephone conference with Mike Chase re: review of the proposed
setof-esnditionsfor AP and non-viability of insurance for the city water system

failure. Draft letter to City re: settlement issues.

09/22/2002 Reviewed Parker case re: reimbursement of fees, Reviewed settlement notes and
prior settlement correspondence. Draft letter to City re: issues of indemnification,
mitigation for the small irrigation well, and reimbursement of professional fees.
Draft fax-letter to Mike Chase re: same. Draft e-mail to Dave Shaw re: same.

09/23/2002 Reviewed and revised letter to City of Eagle. Reviewed e-mail from Dave Shaw re:
revisions to letter and option for selling water ri ght to third party. Revised letter to

City. Telephone conference with Mike Chase zesesalution of IMAR and results of
prehearing conference.

09/24/2002 Reviewed and revised letter to City.

09/25/2002 Mﬁmmmmmﬁwmmwm&mf

—Telephone conference with Mike
Chase re: city council hearing,

b B 3
oy

34

O, ¢

425.00

37.50

(2.50

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2



. D \/D

Matt J. Howard
Attorney at Law Statement
P. O. Box 190012 DATE Statement #
Boise, IID 83719

09/30/2002 2128-14

A

BILL TO %ﬁ }
Estate of Eleanor 1. Chase .

¢/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE ' DESCRIPTION HOURS/QUANTITY AMOUNT

09/30/2002 Client costs: copy costs ($3.00), postage (31.11). 4.11
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $500.00

Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00
Current CTA balance: $0.00

Amount required to maintain minimum CTA balance: $500.00 500.00

Client trust account billed. Amount still due.

Total $1,916.61

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 3



Matft J. Howard |
Attorney at Law
P. O. Box 190012

Boise, ID 83719

BILL TO

Estate of Eleanor I. Chase
¢fo Kathryn L. Cock

P. O. Box 1356
Caldwell, ID 83606-1356

.

Statement

DATE

Statement #

10/31/2002

2103-32

DESCRIPTION

HOURS/QUANTITY

AMOUNT

10/11/2003

10/22/2002

o T

CpP4 S misiin SO PR PFOTCRRRE rferenee-ReviowetdArics-water
right permlt application, Telephone conference w1th Mike Chase re: issues related

message with Chris Meyer re: status of IMAP settlement agreement. Attend
prehearing conference.

Compare water right claim {63-5227) with small irrigation water right claim
(63-5229) regarding Bruce Smith's assertion that the 63-5229 is not a supplemental
right. Telephone conference with Jeff Peppersack, IDWR Permits Section Managet,
te: transfer of a "primary" irrigation water right to municipal purposes and
promulgation of transfer guidelines. Telephone conference with Bruce Smith re:
proposal for transferring 63-5229 as a primary right and purchase by City of same.

Telephone conference with Mike Chase re: discussions with Jeff Peppersack and
Bruce Smith.

to the Aries application, status of settlement discussions with the City of Eagle. Left _

O:t

1.6

Byl T TaY
o

Vi 50

200.00

deii il o
TCI= I TI0-tit

stipulation to resolve protest.

with Umted Water for resolunon of protest and elements requ:red for agreement
Left message with John Marshail.

Reviewed-Prefarine-Osdersos IMAR deadl;

<P
P

2500

Ea T aTAl

Review preliminary order setting deadlines in the City of Eagie matter.
CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $500.00

0.1

FTemvis

12,50

12.50

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1
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»

Matt J. Howard
Attorney at Law State me nt
P. 0. Box 190012 DATE Statement #
Boise, ID 83719
10/31/2002 2103-32
BILL TO «%‘iﬁ ﬁ
Estate of Eleanor I. Chase -
¢/o Kathryn L, Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00
Current CTA balance: $0.00
Amount required {0 maintain minimum CTA balance: $500,00 500.00
Client trust account billed. Amount still due.
Total $650.00

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




: D D

B

Matt J. Howard Statement

Attorney at Law

P. O. Box 190012 DATE Statement #

Boise, ID 83719

11/30/2002 2128-16
BILL TO «%? & %‘
Estate of Eleanor I. Chase :
¢fo Kathryn L., Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
* [11/01/2002 Receive message from Bruce Smith, City of Eagle attorney, re: terms of 0.6 75.00
counter-offer by the City. Left message with Bruce Smith re: request for written
counter-offer. Telephone conference with Mike Chase re: proposed counter-offer
by City. Telephone conference with Sue Taylor; IDWR clerk, re: service of Aites
and City of Eagle documents.

HAR 2002 Telephone confererce withrJoha-Masshall Linited-VWater Aoy, Tegardimy termts 83 3756

of draft settlement agreement.

oWE X o : 18 22560
conference w1th Mlkc Chase re: reoenpt of draft agreemcnt and status of dlscussmns 02 2§00
with Bruce Smith re: City of Eagle counter-offer. Telephone conference with Molly
0 Leary counsel for Eagle Water Co re: status of Clty of Eagle lmgatxon Reoview

11/11/2002 Telephone conference with Bruce Smith re: terms to be presented to the City 0.2 25.00
Council.

11/13/2003 Review letter from Bruce Smith re: outline of terms of settlement. Telephone 0.1 12.50
conference with Mike Chase re: same.

1/14/2003 Compare settlement terms outlined in Bruce Srmth s letter thh pnor prt 250
cotrespondence. Ot 1252
IMMMMMWMWWTEIEWOM
conference with Mike Chase re: terms set forth in Smith's letter.

11/16/2002 Review file notes re: settlement framework. Draft letter to Bruce Smith regarding 0.9 112.50
response to settlement framework outlined by the City.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1
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Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO %ﬁ }

Estate of Eleanor I, Chase
¢/o Kathryn L. Cock

P. O, Box 1356

Caldwell, ID 83606-1356

-

Statement

DATE

Statement #

11/30/2002

2128-16

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

11/30/2002

Client costs: copy costs ($3.60), postage ($3.69).
CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $0.00

NOTE: THIS INVOICE DOES NOT INCLUDE THE AMOUNT OWING
UNDER INVOICE NO. 2103-32 OF $650.00

7.29

Client rust account billed. Amount stiil due.

Total

$657.29

Payment duc upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 2




»

Matt J. Howard
Attorney at Law

)

Statement

P. 0. Box 190012 DATE Statement #
Boise, ID 83719
12/31/2002 2140-6
BILL TO %'iﬁ f%% ;
Estate of Eleanor I. Chase -
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT

12/02/2002 Telephone conference with Mike Chase re: status of settlement with the City of 0.6 75.00
Eagle and agreement reached at the city council meeting.

12/09/2003 " rof-tduto;Te? 2 2500 #‘
revisions to Stipulation to Withdraw Protest and drafting of separate agreement.

12/10/2002 Review letter from Bruce Smith re: drafting of settlement agreement. Draft fax S8:86 g_
letter to Mike Chase re: same. Telephone conference with Mike Chase re: letter ] X1V,
received from Bruce Smith and follow with the City of eagle and-status-of
discussions with United Water" 2 : ;
tl- niarsha C2frCernenido-drattsepars Hrrato o-thami RO a
relating to the Floating Featherwel.

12/11/2002 Telephone conference with Mike Chase re: results of the city council meeting and 0.2 25.00
decision to hold off on discovery.

CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $1,150.00

Withdrawal from CTA applied toward payment of invoice: $175.00 -175.00
Current CTA balance: $975.00

Client Trust Account billed. No further payment due,

. Total $0.00

Questions? Please call (208) 333-0622. .

Payment due upon receipt. For billing inguiries please call (208) 333-0622. Thank you.



-

Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

P.O.

BILL TO %ﬁ }
Estate of Eleanor I. Chase -

c/o Kathryn L. Cock

Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

01/31/2003

2128-7

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

01/02/2003

"01/06/2003

01/10/2003

01/12/2003

01/13/2003

01/14/2003

01/15/2003

Review letter and draft Stipulation and Withdrawal of protest received from Bruce
Smith, Draft fax letter to Mike Chase re: same.

Qutline revisions to City of Eagle Stipulation and Withdrawal of Protest. Review

0 & = 0 v

Draft Agreement Between the Estate of Eleanor Chase and the City of Eagle.
Telephone conference with Mike Chase re: same.

Continue drafting Agreement Between the Estate of Eleanor Chase and the City of
Eagle. Review and revise same. Draft Fax-Letter to Mike Chase for review of same.

Telephone conference with Client re: revisions to draft agreement. Draft letter to
Bruce Smith re: draft agreement. Telephone conference with Mike Chase re:
revisions to agreement based on meeting with Nancy Merrill,

8 ohi-Mezshath-United Water-attormey; TSI TEVISIONS (O
the-tMATnpreement. Telephone conference with Bruce Smith re: revisions to the
City of Eagle Agreement, Draft revisions to the City of Eagle agreement. Telephone
conference with Mike Chase re: revisions to the City of Eagle Agreement and

IMAP-agrecment Review Notice of Hearing.

Telephone conference with Mike Chase re: results of city council hearing
concerning settlement and decision to file motion for discovery and vacation of

hearing. Telephone conference with Mike Chase re: discussion with other
protestants.

04

241
fu Pl

23

5.9

11

0.5

50.00

)50

287.50
737.50

137.50

62.50

Client trus|

t account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622, Thank you.

Page 1




Matt J. Howard )
Attorney at Law

P. O. Box 190012
Boise, ID 83719

Statement

DATE

Statement #

01/31/2003 2128-7

BILL.TO

Estate of Eleanor 1. Chase
c/o Kathryn L. Cock
P. O. Box 1356

Caldwell, ID 83606-1356

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

01/16/2003

01/17/2003

01/20/2003

01/21/2003

01/22/2003

. Telephone confcrcnce wnth Mol]y
O'Leary, attorney for Eagle Water Company, te: cooperation in protest against the
City of Eagle application, vacating hearing date, and sharing costs for engineering
expenses and discovery. Telephone conference with Mike Chase re: review of

HiviAceereernent and discussion with Nancy Merrill.

Review IDWR rules of procedure. Review prior correspondence, pleadings, orders,
and notes. Draft Motion for Order to Vacate Hearing, Draft Motion for Order
Authorizing Discovery. Draft letter to Bruce Smith re: revised settlement

agreement. Mmmmmemumﬁrmm
ﬂ-bhe-IMAJ?-a-greemem

01/19/2003 Revi

Draft Affidavit of Mike Chase in support of Motion for Order to Vacate earing.
Draft letter to IDWR clerk re: filing of motion and affidavit. Review and revise
motion and letter to Smith,

Telephone conference with Mike Chase re: revisions to affidavit and motions.
Review and revise same. Revise letter to Bruce Smith. Telephone conference with
David Shaw, ERO Resources, re: availability for contested case hearing, Meeting
with Mike Chase re: review of affidavit. Review e-mail from Molly O'Leary re:
status of motion to vacate hearing. Draft reply e-mail.

Listen to tapes of November 26, 2002, and January 14, 2003, council mestings.

Telephone conference with Mike Chase re: tape of January 14 hearing and status of
motions.

e
62

0.2

362.50
A58

237

360700
225

250.00

125.00

25.00

Client trus

t account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




' D )
Matt J. Howard ' : Statement
Attorney at Law

P. O. Box 190012
Boise, ID 83719

DATE Statement #

01/31/2003 2128-7

BILL TO %“? }
Estate of Eleanor I. Chase -

cfo Kathryn L. Cock
P. O. Box 1356
Caldwell, 1D 83606-1356

DATE DESCRIPTION ‘ HOURS/QUANTITY AMOUNT

01/23/2003 Review Notice ot Wititirawsl-of-theAricsappltestien: Review Eagle Water's L6 500
Motion to Vacate Hearing and Motion to Compel Discovery. Telephone conference ©:5 L .50

with Mike Chase re: his discussion with Nancy Merrill regarding letter to City and

| accomparnying thotions to vacate and compel discovery. Meeting with Mike Chase T o

te: tapes of November 26 hearing and January 14, hearing,

01/24/2003 Telephone conference with Mike Chase re: his discussion with the other protestants 0.3 37.50
re: motion {o vacate hearing. Review letter from Bruce Smith re: denial of breach of
contract. Draft fax letter to Mike Chase re: same.

01/28/2003 Telephone conference with Mike Chase r¢: letter from Bruce Smith. 0.1 12.50
01/29/2003 Listen to additional tapes of the November 26, 2002, and January 14, 2003, city 0.8 100,00
council meetings. Telephone conference with Mike Chase re: January 28, 2003, city
council meeting and review of the November 26, 2002, meeting minutes.
(01/31/2003 Telephone conference with Mike Chase regarding the January 28 city council 0.5 62.50
meeting. Telephone conference with Molly O'Leary regarding response filed by the
City of Eagle to the motions to vacate. Review response filed by the City of Eagle.
01/31/2003 Client costs: copy costs ($11.35), postage (§9.31). 20.66
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $975.00
Withdrawal from CTA applied toward payment of invoice: $975.00 -975.00

Current CTA balance: $0.00

Client trust account billed, Amount siill due.

Total

Payment duc upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

‘Page 3




»

)

Matt J. Howard
Attorney at Law State me nt
P. O Box 190012 DATE Statement #
Boise, ID 83719
01/31/2003 2128-7
BILL TO y ﬂ
Estate of Eleanor I. Chase %’ ’
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE PESCRIPTION HOURS/QUANTITY AMOUNT
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
TOtaI $3,095.66

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 4




Matt J. Howard
Attorney at Law

-

Statement

P. 0. Box 190012 DATE Statement #
Boise, ID 83719
02/28/2003 2128-8
BILL TO %ﬁ f% %
Estate of Eleanor I. Chase -
¢/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
02/02/2003 Review Order Denying Motions to Vacate Hearing and Motions to Compel 6.6 825.00
Discovery. Research Lexis Nexis legal database for Idaho case law re:
enforceability of contract evidenced by initials of the parties and compliance with
the statute of frauds. Review Idaho Code section 6-906 re: deadline for filing claim
against City for breach of contract. Rescarch Idaho Code Title 9, Chapter 5 re:
compliance with the statute of frauds. Telephone conference with Mike Chase re:
order denying motions and issues related to enforceability of agreement with the
City. Draft Petition for Reconsideration and Motion for Expedited Hearing.
02/03/2003 Telephone conference with Dave Shaw, ERO Resources, and Phil Rassier, IDWR 2.1 262.50
attorney, re: Order Denying Motions to Vacate and Compel Discovery. Review and
revise Petition for Reconsideration. Arrange for filing and service of same,
02/04/2003 Telephone conference with Glen Saxton, IDWR hearing officer, re: granting of 19 237.50
Petition for Reconsideration. Review Order Granting Petition for Reconsideration,
Telephone conference with Mike Chase re: same. Telephone conference with Molly
O'Leary re: initiation of discovery and sharing of expert expenses. Draft Estate's
First Set of Interrogatories, Requests for Production of Documents, and Requests
for Admissions upon the City of Eagle.
02/05/2003 Review and revise discovery requests. Draft Notice of Service of Discovery. Draft 1.9 237.50
letter to IDWR clerk re: filing of same. Draft letter to Estate re: status of case and
filing of discovery.
02/06/2003 Telephone conference with Bruce Smith, City of Eagle attorney, re: response to 0.2 25.00
City's request to strike the agreement from the Petition for Reconsideration.
Telephone conference with Mike Chase re: status.
(12/12/2663 Tetephene-conferenee-with-Joha Marmshal's—officeso:status-of-RviAPrgreememt: Ot 1256

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




ke J. oward Statement

P. 0. Box 190012
Boise, ID 83719

N

DATE Statement #

02/28/2003 2128-8

BILL TO %?
Estate of Eleanor I, Chase .

c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, 1D 83606-1356

DATE DESCRIPTION HCURS/QUANTITY AMOUNT

02/13/2003 Review City of Eagle's Objection, Motion to Strike, Recuse Hearing Officer and 81 12.50
For the Appointment of a Non-Department Hearing Officer.

02/14/2003 Telephone conference with Mike Chase re: Motion to Strike and response to same. 1 ' 125.00
Telephone conference with Debbie Gibson, IDWR paralegal, re: deadline for filing
response. Draft outline of response.

02/162003-Braftterer o Chris-Mreyor, WiD-attorney;re-oxeeutionof original IMAP

¢
Uh

. 6250
agreement. Draft Withdrawal of Protest.

02/22/2003 Review Eagle Water Company's First Set of Interrogatories, Requests for 2.2 275.00
- | Production of Documents, and Reguest for Admissions. Review City of Eagle's
Response to Estate's First Set of Interrogatories, Requests for Production of
Documents, and Requests for Admissions. Draft letter to City's attorney re:
document production. Draft Response to City of Eagle's Motion to Strike.

02/25/2003 Telephone conference with Molly O'Leary re: discovery response from the City of 0.3 37.50
Eagle and discovery filed by Eagle Water Co.

02/28/2003

Tina, pasalegel-for-tho-Givens Pursely firm, ze: siaius-of oxeeution oF HAAD &l (.50
agreement. Review Notice of Service of Discovery filed by City of Eagle, Review

letter from the City of Eagle attorney regarding discovery Iesponses.

02/28/2003 Client costs: copy costs (544.40), postage ($12.24), FED EX charges ($31.72). 88.36

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




»

Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO %? }

Estate of Eleanor 1. Chase
c/o Kathryn L. Cock

P. O. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

02/28/2003

2128-8

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $1,404.34

Withdrawal from CTA applied toward payment of invoice: $1,404.34
Current CTA balance: $0.00

Amount required to maintain minimum CTA balance: $500.00

-1,404.34

500.00

Client trust account billed. Amount still due.

Total

$1,334.02

Payment due upen receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 3




. ) &
Matt J. Howard Statement
Attorney at Law

P. O. Box 190012
Boise, ID 83719

DATE Statement #

03/31/2003 21289

BiLL TO %ﬁ }
Estate of Eleanor 1. Chase .

c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, 1D 83606-1356

DATE | DESCRIPTION HOURS/QUANTITY AMOUNT

03/03/2003 Review City of Eagle's First Set of Interrogatories, Requests for Admissions, and 34 425,00
Request for Production of Documents on the Estate. Outline preliminary response
to same. Review City of Eagle's First Set of Interrogatories, Requests for
Production, and Requests for Admissions on Eagle Water Co. Telephone
conference with Molly O'Leary, Eagle Water Co. Attorney, re: responses to
discovery, response to request from Bruce Smith for hearing date. Telephone
conference with Debbie Gibson, IDWR paralegal re: hearing dates. Draft Motion to
Strike and Preliminary Response to Requests for Admissions. Draft letter to Bruce
Smith re: rgquest for disclosure of doecuments. Draft letter to IDWR re: filing of
motion,

03/04/2003 Telephone conference with Mike Chase re: Jetter from Bruce Smith re: discovery 23 287.50
and response to same, discovery requests received from City, and motion to strike.
Review Applicant's Response in Objection to the Chase Estate's Motion to Strike.
Review Applicant's Motion to Withdraw Applicant's Motion to Reschedule the
Hearing. Draft Reply to Applicant's Response to the Estate's Motion to Strike and
Motion for Sanctions. Draft letter to clerk re: filing of same.

(03/05/2003 Telephone conference with Mike Chase re: review of the City of Eagle's discovery 1.5 187.50
requests upon the Estate and outline preliminary responses to same and follow up
required, Conference call with Dave Shaw, ERO Resources, re: responses by the
Estate's expert to Interrogatory nos. 3 and 13.

(03/06/2003 Phone conference with Bruce Smith regarding status of production of documents 1 125.00

and supplementation of incomplete discovery responses. Draft letter to Bruce Smith
re: same.

Client trust account billed. Amount still due,

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

; Page 1




»*

Matt J. Howard

Attorney at Law
P.O. Box 190012
Boise, ID 83719

BILLTO

Estate of Eleanor I. Chase
c/o Kathryn L. Cock

P. O. Box 1356
Caldwell, ID 83606-1356

Statement

DATE

Statement #

03/31/2003

21289

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

03/10/2003

03/11/2003

03/13/2003

03/14/2003

03/17/2003

Review Applicant's First Supplemental Response to the Estate's First Set of
Interrogatories, Requests for Production, and Requests for Admissions. Review
Applicant's Reply in Support of Motion to Strike and for Recusal of Hearing
Officer. Phone conference with Debbie Gibson re: service of same. Review
Applicant's Response to Eagle Water Company's Requests for Admissions. Meeting
with Dave Shaw, ERO Resources, re: drafting of response relating to opinion of
expert.

Meeting:with Mike Chase re: preparation of responses to City of Eagle's discovery
requests and fellow-up research relative to the local public interest criteria and
IDWR and City files.

Review and revise response to Interrogatory No. 3 received from Dave Shaw, ERQ
Resources. Draft Estate’s Response to the City's First Set of Interrogatories,
Requests for Admissions, and Requests for Production. Telephone conference with
Dave Shaw re: same. Review the City's Second Supplemental Response to the
Estate's Request for Production. Telephone conference with Dave Shaw re: same.
Telephone conference with Molly O'Leary, attorney for Eagle Water Company, re;
coordination of discovery responses.

Review and revise draft Estate's Response to the City's First Set of Interrogatories,
Requests for Admissions, and Requests for Production. Draft e-mail to David Shaw
re: review of same.

Review revisions to discovery responses received from Dave Shaw. Telephone
conference with Mike Chase re: revisions. Rexise Notice-of-Withdrawal-of Protest,

1.4

2.7

1.4

SY

o

175.00

337.50

625.00

175.00

#5-00

Client trust gaccount billed. Amount siill due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 2
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Matt J. Howard
et owar Statement

P.O. Box 190012 DATE | Statement#
Boise, ID 83719
03/31/2003 2128-9
BILL TO %% %r- %
Estate of Eleanor I. Chase -
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, 1D 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
03/18/2003 Meeting with Mike Chase re: review and revisions to Estate's Response to the City's ,?/f 337.50
| First Set of Interrogatories, Requests of Admissions, and Production. Draft Notice j ,7 3' 2' )
of Service of Discovery. Draft letter to IDWR clerk re: filing of same. Draft letter
to Bruce Smith re: status of production of documents from the City. Draft letter to
Client re: resclution-of-Ariss-Development-protest-and-theLnited eT TVIAP
protest and status of the City of Eagle protest.
(3/28/2003 Review letter from Bruce Smith regarding discovery. Review City of Eagle's First 1 125.00
Supplemental Response to Interrogatories, Requests for Production and Requests
for Admission from Eagle Water Company. Review City of Eagle's Second Set of
Interrogatories, Requests for Production, and Requests for Admission upon the
Chase Estate. Telephone conference with Mike Chase re: responses to second
discovery requests.
03/31/2003 Client costs: copy casts ($55.65), postage ($16.57). 72.22
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $0.00
Client trust account billed. Amount still due.
TOtaI $2,959.72

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 3




Matt J. Howard | Statement
Attomey at Law

P. O. Box 190012
Boise, ID 83719

DATE Statement #

04/30/2003 | . 2128-10

BILL TO %'? ]
Estate of Eleanor I. Chase .

c/o Kathryn 1. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

04/01/2003 Telephone conference with Bruce Smith, City of Eagle attorney, re: status of 04 50.00
production of documents.

04/03/2003 Draft Estate's Response to Applicant's Second Set of Interrogatories, Requests for 6 750.00
Production, and Requests for Admissions. Draft Notice of Discovery. Review
license files for water right nos. 63-12448, 63-11413, and 63-12017. Meeting with
Mike Chase re: review of license files, preparation of a second set of discovery
requests upon the City, and review and signing of the Estate's Response to the
Applicant's Second Set of Interrogatories, Requests for Production and Requests for
Admission. Draft Estate's Second Set of Interrogatories, Requests for Production,
and Requests for Admissions upon the City of Eagle. Begin preparation of trial
notebook. Review discovery documents received from the City of Eagle.

04/10/2003 Telephone conference with Molly O'Leary, Eagle Water Company attorney, re: 0.3 37.50
status of discovery response from the City. Draft letter to clerk re: filing of Estate's
Response to Applicant’s Second Set of Interrogatories, Requests for Production of
Documents, and Requests for Admissions. Arrange for filing and service of same.

04/21/2003 Review letters from Bruce Smith dated April 18, 2003, regarding request for 1.3 162,50
hearing and inspection of the Estate's property. Draft letter to IDWR te: pending
discovery issues and scheduling of hearing. Draft letter to Bruce Smith re: request
for inspection of property. Telephone conference with Mike Chase re: filing of
motion to compel discovery and response to request for inspection of property.

04/24/2003 Review City of Eagle's Third Supplemental Response to the Estate's Request for 1 125.00
Production. Meeting with Mike Chase re: review of documents collected from the
City through a public records request. Review April 24, 2003, letter from Bruce
Smith re: request for inspection of property. Meeting with Mike Chase re: same.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

'Page 1
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Matt J. H d
Att?)t"né]y atlaw Statement

P. 0. Box 150012 DATE Statement #
Boise, ID 83719
04/30/2003 2128-10
BILL TO %? f%’ &
Estate of Eleanor 1. Chase . -
cfo Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
04/25/2003 Draft table of exhibits, evidence, and legal theories. Continue review of notes and 23 287.50
City of Eagle water right files received from Mike Chase.
04/26/2003 Continue drafting of summary table. Review and compare draft Strowd Report with 4.9 612.50
revised Strowd Report. Review Scanlan Floating Feather Well Report, 1991 IDWR
Open Report, and CHM2 Hill report. Review documents to be disclosed to the City
of Eagle in response to discovery request. Complete drafting summary table.
Complete review of city water right file nos. 63-12448, 63-11413, and 63-12017.
04/27/2003 Draft Motion for Order Cofnpelling Discovery and Motion in Limine. Draft 38 475.00
Memorandum in Support of Motion for Order Compelling Discovery and Motion
in Limine.
04/28/2003 Review and revise Motion for Order Compelling Discovery and Memorandum in 2 250.00
Suppert of Motion for Order Compelling Discovery, Arranged for filing and service
of same. Telephone conference with Moily O'Leary re: Eagle Water Company letter
to the hearing officer re: discovery and scheduling of hearing. Review letter from
Molly O'Leary re: same. Meeting with Dave Shaw, ERQ Resources, re: scope of
City's request for inspection. Review e-mail from Tammy Zokan, City of Eagle
attorney, re: City's request for inspection. Draft reply e-mail.
04/29/2003 Telephone conference with Dave Shaw and Mike Chase re; production of 2.7 337.50
documents to the City, Telephone conference with Tammy Zokan re: scope of
inspection requested by the City. Telephone conference with Mike Chase and Dave
Shaw re: same. Draft letter to Bruce Smith responding to April 24 letter and
outlining scope of inspection. Draft letier to Bruce Smith re: production of
documents by the Estate.
(4/30/2003 Client costs: copy costs ($55.35), postage ($17.43). ‘ 72.78
Client trust account billed. Amount still due.
Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




Matt J. Howard Statement

Attorney at Law

' ) | )

P. O Box 190012 DATE Statement #
Boise, ID 83719
04/30/2003 2128-10
BILL TO %‘iﬁ f%éa%'
Estate of Eleanor 1. Chase -
c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $1,206.26 i
Withdrawal from CTA applied toward payment of invoice: $1,206.26 -1,206.26
Current CTA balance:30.00
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
Total $2,454.02

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 3



Matt J. Howard -_ h

Attorney at Law Statement
P. O. Box 190012
Boise, ID 83719

DATE Statement #

05/31/2003 2128-11

BILL TO %@ }
Estate of Eleanor 1. Chase -

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QGUANTITY AMOUNT

05/02/2003 Revise draft of Estate's Second Set of Interrogatories, Requests for Production, and 2.9 362.50
Requests for Admission upon the City of Eagle. Draft ¢e-mail to Dave Shaw, ERO
Resources; re: review of draft discovery requests. Review e-mail from Dave Shaw
re: comments. Telephone conference with Dave Shaw re: same. Draft revisions.
Draft Notice of Service of Discovery. Draft letter to IDWR clerk re: same, Arrange
for filing and service of same.

05/03/2003 Draft letter to Client re: status of discovery, filing of motion to compel, and request 1 125.00
for inspection by the City.

03/06/2003 Telephone conference with Mike Chase re: motion to compel and limited 0.5 62.50
. documents produced by City through public records requests. Meeting with Mike

Chase re: public records request and disclosure of EM2 contract and review of
summary table.

05/07/2003 Review e-mail from Tammy Zokan, attorney for City of Eagle, re: City's request for 0.2 25.00
extension to respond to Estate's motions to compel and in limine and second set of
discovery. Draft e-mail to Tammy Zokan re: same.

05/09/2003 Review letter from Tammy Zokan re: extension of time for City to respond to 0.1 12.50
Estate's motions to compel and in limine and second set of discovery.

05/23/2003 Telephone conference with Mike Chase re: status of discovery responses from City 0.2 25.00
and results of field inspection by Scanlan. Review e-mail from Tammy Zokan re:
service of response and discovery.

For billing inquires, please call (208) 333-0622

Total

. Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO «%ﬁ }

Estate of Eleanor I. Chase
¢fo Kathryn L. Cock

P. 0. Box 1356

Caldwell, 1D 83606-1356

Statement

DATE

Statement #

05/31/2003

2128-11

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

05/27/2003

05/31/2003

Review City of Eagle's Fourth Supplemental Response to Estate's First Set of
Interrogatories and Requests for Production of Documents, Review City of Eagle's
Response to Estate’s Second Set of Interrogatories and Requests for Production of
Documents. Review City of Eagle's Response to Estate's Second Set of Requests for
Admissions. Review City of Eagle's Response in Objection to Estate's Motion for
Order Compelling Discovery and Motion in Limine. Draft e-mail to City's attorney
te: correction of error in City's discovery response. Telephone conference with
City's attorney re: correction of error in City's discovery response.

Client costs: copy costs ($28.20), postage ($6.82).
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $0.00

NOTE: THIS INVOICE DOES NOT INCLUDE THE AMOUNT STILL OWING
FROM INVOICE NO. 2128-10 OF $2,454,02

1.8

223.00

35.02

For billing inquires, please call (208) 333-0622

Total

$872.52

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2




Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO %% }

Estate of Eleanor 1. Chase
c/o Kathryn L. Cock

P. 0. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

06/30/2003

2128-12

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

06/08/2003

06/09/2003

06/10/2003

06/23/2003

06/25/2003

Review Order Granting Motion to Strike and Recusing Hearing Officer. Review

Order Appointing Hearing Officer. Draft Reply in Support of Motion to Compel
and Motion in Limine. N

Complete draft of Reply in Support of Motion to Compe! and Motion in Limine.
Draft Affidavit of Matt J. Howard in support of Motion to Compel.

Review and organize documents produced by City of Eagle. Begin preparation of
exhibit and trial notebooks. Telephone conference with Mike Chase re: status of
production of documents from the City and Reply in Support of Motion to Compel.

Prepare and organize exhibit notebook. Telephone conference with Phil Rassier and
John Homan, IDWR attorneys, regarding [DWR decisions relating to award of
attorney fees, well interference, and alternatives required for the local public
interest criterion. Research IDWR database for IDWR decisions relating to
requirement of reasonable alternatives and award of attorney fees. Draft e-mail to
Dave Shaw re: review of additional data disclosed by the City of Eagle.

Review reports produced by the City of Eagle (i.e., "Brookwood Public Water
Supply Well Design/Proposal Plans and Specifications"; "City of Eagle
Municipally-Owned Water System Master Plan and Budget Study™). Draft outline
of legal theories. Meeting with Mike Chase re: review of documents produced by
City and narrowing of legal theories and litigation strategy. Review Water Service
Contract (May 1992) between City and EM2, Agreement for Delivery of Water
{Oct. 1993) between City and Lexington Hills et al, Agreement to Provide
Supplemental Water for Fire Flows (Aug. 1997) between City and UWID,
Cooperative Agreement (Oct 1997) between City and Lexington Hills et al, Water
Line Agreement (Aug1997) between City and Lexington Hills et al, and Agreement
(Dec 1997) between City and UWID, and First Amendment to Water Service
Contract. Compare agreements with the City's discovery responses.

6.2

3.6

1.3

42

4.7

T75.00

450.00

162.50

525.00

587.50

Client trust account billed. Amount still due,

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




R p "‘) o
“

Matt J. Howard B
Attorney at Law State me nt
P. O. Box 190012 DATE Statement #
Boise, ID 83719

06/30/2003 2128-12

BILL TO \%? }
Estate of Eleanor I, Chase -

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

06/26/2003 Telephone conference with Mike Chase re: questions and issues raised by the City's 1.2 150.00
master water plan and follow-up regarding same,

06/30/2003 Telephone conference with Debbie Gibson, IDWR clerk, re: scheduling of 0.7 87.50
prehearing conference. Telephone conference with Dave Shaw, ERO Resources,

re: review of City's master plan and Brookwood well reports, follow-up discovery,
and litigation strategy.

06/30/2003 Client costs: copy costs ($163.14), postage ($3.50), legal dividers ($11.98). 178.62
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $1,173.46

‘Withdrawal from CTA applied toward payment of invoice: $1,173.46 -1,173.46
Current CTA balance: $0.00

Amount required to maintain minimum CTA balance: $500.00 500.00

Client trust account billed. Amount still due.

TOtal $2,242.66

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2
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Matt J. Howard
Attorney at Law Statement
P. O. Box 190012
Boise, ID 83719

DATE Statement #

07/31/2003 2128-13

BILL TO 4%? ]
Estate of Eleanor 1. Chase ‘ -

cfo Kathryn L., Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

07/01/2003 Draft letter to Client re: status of discovery, motion to compel, and litigation 4 500.00
strategy. Draft Estate's Third Set of Interrogatories, Requests for Production of
Documents, and Requests for Admissions. Draft e-mail to Dave Shaw, ERO
Resources, re: review of draft admission requests.

07/02/2003 Review e-mail from Dave Shaw re: estimated drawdown/well interference based 4.3 537.50
upon Strowd report and IDWR 1991 report. Telephone conference with Dave Shaw
re: same and drafting of additional requests for admissions. Draft additional
requests for admissions. Arrange for filing and service of Estate's Third Set of
Interrogatories, Requests for Production of Documents, and Requests for
Admissions. Draft letter to IDWR clerk re: same. Research IDWR tules re:
definition of "injury" to ground water right. Review IDWR administrative decisions
re: basis for award of attorney fees, requirement of "alternatives" to satisfy local
public interest criterion, and maintenance of ground water pumping levels,

07/03/2003 Review Idaho case law re: award of attorney fees by agency pursuant to Idaho Code 21 262.50
section 12-117, protection of pre-ground water act senior right holders to historical
ground water pumping levels, and local public interest. Telephone conference with
Mike Chase re: status of research, narrowing legal strategy re: the requirement of
alternatives, and measurement of depth to water in the dairy well. Telephone
conference with Dave Shaw re; measurement.

07/07/2003 Telephone conference with Mike Chase re: measurement of water level in the dairy 0.3 37.50
well, Telephone conference Mike Chase re: additional documents obtained re: the
large irrigation well water level and depth of bowls.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




Matt J. Howard _

Attorney at Law Statement
P. O. Box 190012
Boise, ID 83719

DATE Statement #

07/31/2003 2128-13

BILL TO %‘ﬁ }
Estate of Eleanor 1. Chase _ .

cfo Kathryn L. Cock
P. 0. Box 1356
Caldwell, 1) 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

07/08/2003 Draft Estate's First Supplemental Response to Applicant's First Set of 1.8 225.00
Interrogatories and Requests for Production. Draft letter to Dave Shaw re:

.| supplemental response. Telephone confgrence with Dave Shaw re: documents from
Layne Pumps, Inc. Telephone conference with Mike Chase re: supplemental
discovery responses and estimated drawdown based on records from Layne Pumps.
Draft Notice of Service of Discovery. Draft letter to IDWR re; filing of same.
Arrange for filing and service of supplemental discovery response.

07/25/2003 Review City of Eagle's Response to Estate's Third Set of Interrogatories, Requests 1.7 212.50
for Production, and Requests for Admissions. Telephone conference with Mike
Chase re: same.

(7/30/2003 Telephene conference with Chris Meyer re: terms of the Floating Feather Weli 2.7 337.50
agreement between the City of Eagle and United Water of Idaho. Draft file
memorandum re: conversation with Chris Meyer. Telephone conference with Gary
Spackman, IDWR Western Region Manager, re: procedure and legal basis for
applicant who requests permission to drill a test well. Prepare for prehearing
conference and hearing on motion to compel. Review City's prior discovery
responses. Review motion to compel. Outline proposed litigation track,

07/31/2003 Complete review of City's Objection to Motion to Compel, Estate's Reply in 23 287.50
Support of Motion to Compel, and Affidavit of Matt J. Howard. Qutline missing
discovery information. Telephone conference with Mike Chase re: litigation
strategy and proposal for summary judgment. Telephone conference with Molly
O'Leary re: litigation strategy for prehearing conference.

07/31/2003 Client costs: copy costs ($49.05), postage ($12.92). 61.97

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. ‘Thank you.

Page 2
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Matt J. Howard
Attorney at Law State me nt
P. 0. Box 190012 DATE Statement #
Boise, ID 83719
07/31/2003 2128-13
BILL TO %'? f%%'
Estate of Eleanor 1. Chase -
c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
CLIENT TRUST ACCOUNT (CTA) .
Previous CTA balance: $1,257.34
Withdrawal from CTA applied toward payment of invoice: $1,257.34 -1,257.34
Current CTA balance: $0.00
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
TOtaI $1,704.63

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.
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- )

Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO

Estate of Eleanor 1. Chase
¢/o Kathryn L. Cock

P. O. Box 1336

Caldwell, ID 83606-1356

.

Statement

DATE

Statement #

08/31/2003

2128-14

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

08/01/2003

08/02/2003

08/04/2003

08/05/2003

08/12/2003

08/18/2003

Prepare for hearing on Motion to Compel Discovery and prehearing conference.
Attend hearing at IDWR re: pretrial scheduling and motion. Meeting with Mike
Chase re; same, o

Draft file memorandum re: resulis of prehearing conference. Draft e-mail to Dave
Shaw, ERO Resources, te: deadlines and issues raised by the hearing officer.
Review and compare Idaho Code section 42-211 standard for injury versus
42-203A standard.

Telephone conference with Dave Shaw re: strategy for addressing hearing officer's

view concerning effect of approved permits on senior water rights. Draft outline of
proposed response. Telephone conference with Mike Chase re: propesed settlement
offer to City.

Telephone conference with Molly O'Leary, attorney for Eagle Water Company, re:
coordination of litigation strategy and sharing of expenses of a 30(b)(6) deposition
of City of Eagle. Telephone conference with Bruce Smith, attorney for City of
Eagle, re: proposed settlement offer from Client. Telephone conference with Mike
Chase re: Smith's response to settlement offer.

Telephone conference with Mike Chase re: follow-up discovery on the City of
Eagle re: agreements with non-United Water entities and-ssuesraised-during-the
pmmwmmm@m@_n

Review City of Eagle's Fifth Supplemental Response to the Estates' Interrogatories
and Requests for Production. Draft fax-letier to Mike Chase and Dave Shaw re;
same. Review and organize exhibits,

3.5

1.1

1.4

ol

2.1

437.50

137.50

125.00

175.00

( R.50

262.50

Client frus

{ account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




-

Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO %ﬁ }

Estate of Eleanor I. Chase
c/o Kathryn L. Cock

P. 0. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

08/31/2003

2128-14

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

08/19/2003

08/20/2003

08/21/2003

08/22/2003

08/26/2003

Prepare proof checklists for elements of injury, local public interest, HGWPLs,
reimbursement of costs and fees, and response arguments. Meeting with Dave
Shaw, Mike Chase, and Bill Chase re: legal strategy re: elements of injury, local
public interest, Parker v. Wallentine, and reimbursement of costs and attorney fees
and discussed gathering of additional evidence and the scheduling of a 30(b)(6)
deposition of the City of Eagle.

Revise injury proof checklist. Telephone conference with Molly O'Leary re:
scheduling and scope of 30(b)(6) deposition of City of Eagle. Draft e-mail to
Tammy Zokan, City of Eagle attorney, re: scheduling of depositions. Draft e-mail to
City's attorney re: missing pages from Terry Scanlan's June 3, 2003, letter re: well
measurements. Receive and review missing page of Scanlan letter received from the
City's attorney. Draft fax-letter to Mike Chase and Dave Shaw re: same.

Telephone conference with Phil Rassier, IDWR attorney, re: standard o be applied
under Idaho Code section 42-211 for amendment of a permit and comparison with
standard under 42-203A re: approval of new permit. Complete revisions to proof
checklists for elements of injury, local public interest, responses, HGWPLs and

attorney fees and costs for construction of new wells. Telephone conference with
Mike Chase re: same.

Telephone conference with Mike Chase re: Well Purchase Agreement between
Aries and the City of Eaple re: the Brookwood Well. Review Well Purchase
Agreement. Conference call with Dave Shaw and Mike Chase re: review of
questions in proof checklists and gathering of additional information re: distances
and wells. Review e-mail from the City's attorney re: confirmation of deposition
scheduling. Draft reply e-mail. Revise proof checklists. Review scheduling order.

Review e-mail from City's attorney re: rescheduling deposition to September 10,
Draft e-mail to Molly O'Leary and Dave Shaw re: same.

5.4

22

2.8

0.1

675.00

275.00

350.00

262.50

1250

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.
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. D

Matt J. Howard | “ Statement
Attorney at Law
P. O. Box 190012 DATE Statement #
Boise, ID 83719

08/31/2003 2128-14

BILL TO %? }
Estate of Eleanor 1. Chase -

cfo Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

08/27/2003 Telephone conference with Mike Chase re: drafting of second supplemental 2.8 350.00
. discovery response. Draft Estate's Second Supplemental Response to the City's First

Set of Interrogatories and Requests for Production. Draft Notice of Taking
Deposition of the City of Eagle Duces Tecum. Telephone conference with City's
attorney,Tammy Zokan, re: scheduling of deposition and request for verification
page. Draft e-mail to Zokan re: confirmation of deposition schedule. Draft letter to
IDWR re: filing of Notice of Deposition and Notice of Service of Discovery. Draft
Notice of Service of Discovery. Draft e-mail to Molly O'Leary regarding splitting
costs for deposition.

08/31/2003 Client costs: copy costs ($30.27). 30.27
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $795.37 ‘
Withdrawal from CTA applied toward payment of invoice: $795.37 -795.37
Current CTA balance: $0.00 “

Amount required to maintain minimum CTA balance: $500.00 500.00

Client trust account billed. Amount still due.

Total $2,850.90

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 3




Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILL TO %? }

Estate of Eleanor 1. Chase
cfo Kathryn L. Cock

P. Q. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

09/30/2003

2128-15

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

09/02/2003

09/04/2003

09/05/2003

09/09/2003

Review City of Eagle's 6th Supplemental Response to the Estate's Interrogatories
and Requests for Production. Review Eagle Water Company's Second Set of
Interrogatories and Requests for Production. Telephone conference with Mike
Chase re: same. Telephone conference with court reporter re: scheduling of
deposition. Draft letter to court reporter confirmifig same. Draft fax-letter to Dave
Shaw, ERO Resources, re: review of well report submitted by the City in its 6th
supplemental discovery response. Draft letter to Estate re: status of case.

Telephone conference with Rick Sterling, P.E., Idaho Public Utilities Commission
(PUC), re: records relating to agreement between United Water of Idaho (UWI) and
City of Eagle re: supply of water. Meeting with Rick Sterling at PUC re: review of
services areas of UWI and City of Eagle and PUC orders relating to delivery of
water by UWI to the City service area.

Telephone conference with Janet Barroha, PUC clerk, re: copies of additional PUC
files, Travel to PUC to review UWI and City of Eagle PUC files. Meeting with
Randy Lobb, P.E., PUC technical section administrator, re; history of agreement

between UWT and City of Eagle re: delivery of water from the Floating Feather
well. )

Prepare for deposition. Review notes, discovery responses, and expert reports. Draft
outline of deposition questions. Telephone conference with Jeff Peppersack, IDWR
Permits Section Manager, re: lapse of points of diversion for City of Eagle permit
nos. 63-11413 and 63-12017. Telephone conference with Cynthia Ciatk, IDWR
agent, re: same. Prepare deposition exhibits. Review Idaho Rules of Civil
Procedure re: deposition procedures.

2.1

1.9

2.3

4.3

262.50

237.50

287.50

537.50

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




Matt J. Howard i g

Attorney at Law Statement
P. O. Box 190012
Boise, ID 83719

DATE Statement #

09/30/2003 2128-15

BILL TO %‘? }
Estate of Eleanor I. Chase 2

c/o Kathryn L. Cock
P. O.Boex 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

09/10/2003 Review City's Municipal Water System Master Plan. Review contracts and 8.5 1,062.50
agreements entered into by the City of Eagle re: water delivery. Complete outline of
deposition questions. Take 30(b)(6) deposition of the City of Eagle. Take
deposition of Vern Brewer. Review Verification of Signatures received from the
City of Eagle.

09/12/2003 Telephone conference with Tammy Zokan, attorney for the City of Eagle, re: status 0.3 37.50
of statement from Lynne Sediacek. Review ¢-mail from Tammy Zokan re; same
with draft statement from Lynne Sedlacek. Telephone conference with Zokan re:
vacation of deposition for Lynne Sedlacek.

09/29/2003 Travel to Idaho PUC office. Review PUC case file nos. EUW-W-94-1 (United 1 125.00
Water) and EAG-W-95-1 (Eagle Water Company) concerning statements and
testimony provided by City of Eagle relating to service area expansion applications
filed by United Water and Eagle Water Co., during the mid-1990's.

09/30/2003 Client Costs: copy costs ($49.43), postage ($10.87), exhibit index tabs ($38.03), 694.37
Tucker & Associates - charges for court reporter and {ranscripts for depositions of
City of Eagle and Vern Brewer ($596.04).

CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $500.00

Withdrawal from CTA applied toward payment of inveice: $500.00 -500.00
Current CTA balance: $0.00

Amount required to maintain minimum CTA balance: $500.00 500.00

Client trust account billed. Amount still due.

Total $3,244.37

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you,

Page 2
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Matt J. Howar Statement

P. O. Box 190012 DATE Statement #
Boise, ID 83719

10/31/2003 2128-16

BILL TO .%? }
Estate of Eleanor I. Chase -

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT
10/01/2003 Travel to Idaho Department of Water Resources (IDWR) state office. Review City 2 250.00
of Eagle water right file nos. 63-12017, 63-11413, and 63-12448.
| 10/06/2603 Begin review of discovery files for identification of trial exhiﬁits. 0 - 0.6 o 75.ﬁ0
10/07/2003 Complete review of documents received from Idaho Public Utilities Commission 44 550.00

(PUC) re: use of Floating Feather well to serve the City of Eagle. Review discovery
files (i.e. City of Eagle respomnses to interrogatories and production requests and
admissions, and Estate's production responses) 1o identify exhibits. Draft e-mail to
Tammy Zokan, City of Eagle attorney, regarding status of disclosure of information
for City Well No. 2. Review water right files obtained from IDWR (i.e., City of
Eagle water right file nos. 63-12448, 63-11413, and 63-12017, and United Water
Idaho file no. 63-12192 for Floating Feather well), Telephone conference with Phil
Rassier, IDWR attorney, re: IDWR decision relating to substitution of party and
standing of protestant where protestant conveys water right to non-party.

10/09/2003 Review proof checklists re: identification of additional exhibiis. Research Idaho 3 375.00
case law re: elements of collateral estoppel. Draft response to potential argument by
City re: collateral estoppel. Phone conference with Dave Shaw, ERO Resources, re:
identification of technical exhibits and review of information relating to the
Floating Feather well. Draft Witness and Exhibits List.

10/10/2003 Complete draft of Witness and Exhibit List. Telephone conference with Mike 4 500.00
Chase re: exhibits. Draft e-mail to Dave Shaw re; exhibits. Review e-mail from
Dave Shaw re: same and additional exhibit. Pre-mark exhibits. Arrange for copying.

10/14/2003 Telephone conference with Tammy Zokan, attorney for City of Eagle, re: 0.3 37.50

stipulation re: exhibits and sharing costs for same. Telephone conference with Mike
Chase re: stipulation, Telephone conference with Molly O'Leary, attotney for Eagle
Water Company, 1e: proposed stipulation.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1
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hatt J, Toward Statement

P. O. Box 190012

DATE Statement #
Boise, ID 83719

10/31/2003 2128-16

BILL TO ﬁ }
Estate of Eleanor I, Chase :

c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

DATE * DESCRIPTION HOURS/QUANTITY AMOUNT

10/16/2003 Review and revise Exhibit and Witness List. Review e-mail from Tammy Zokan re: 3.4 425.00
stipulation re: exhibits. Telephone conference with Tammy Zokan re: same. Draft -
¢-mail to Tammy Zokan and Molly O’Leary outlining terms of agreement re:
exhibits. Meeting with Mike Chase re: inclusion of additional photographs.
Compare exhibits with proof checklists outline. Arrange for service of exhibits.

10/20/2003 Draft letter to parties regarding substitution of Affidavit of Vern Brewer, Review 13 162.50
changes to deposition made by Vern Brewer. Review witness and exhibit lists
served by City of Eagle and Eagle Water Company. Review City of Eagle's
pre-marked exhibits.

10/21/2003 Telephone conference with Mike Chase re: revisions to deposition by Vern Brewer 0.4 50.00
and exhibits offered by the City of Eagle, Telephone conference with Dave Shaw,
ERO Resources, re: request for review of City's technical exhibits for analysis of
expected testimony by City's expert.

10/22/2003 Review e-mail from Tammy Zokan re: status of IDWR report. Draft reply e-mail to 1 125.00¢
Tammy Zokan re: same. Review Eagle Water Company supplementary exhibits.
Review e-mail from Victoria Wigle, IDWR administrative assistant, re; status of
IDWR stalf report. Prepare exhibits for record and hearing officer. Draft letter to
Dave Shaw and Mike Chase re: review of the City of Eagle exhibits.

10/27/2003 Telephone conference with Mike Chase re: review of City exhibits and deposition 04 50.00
and strategy re: presentation of local public interest argument.

10/29/2003 Phone conference with David Cromwell, Tucker & Associates, regarding omission / 0.1 12.50
of verification, change sheet, and zffidavit from original deposition of City of
Eagle.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2
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Matt J. Howard Statement
Attorney at Law
P. O Box 190012 DATE Statement #
Boise, ID 83719
10/31/2003 2128-16
BILL TO @ 'F% %
Estate of Eleanor I. Chase -
¢/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
10/31/2003 Client costs: copy costs ($295.20), postage ($6.47), exhibit binders ($58.00). 359.67
CLIENT TRUST ACCOUNT (CTA) .
Previous CTA balance: $500.00
Withdrawal from CTA applied toward payment of invoice: $500.00 -500.00
Current CTA balance: $0.00
Amount required to maintain minimum CTA balance: $500.00 500.00
Client trust account billed. Amount still due.
TOtal $2,972.17

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 3
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. H d N
Nt . oar Statement

P. 0. Box 190012 DATE Statement #
Boise, ID 83719
11/30/2003 2128-17
BILL TO %? f%%
Estate of Eleanor I. Chase .
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
11/05/2003 Review notes and technical exhibits in preparation for meeting with Dave Shaw, 59 737.50
ERO Resources, Inc., re: expert testimony. Draft outline of direct examination of
Dave Shaw. Meeting with Dave Shaw re: review of proposed outline of expert
testimony, review of well data by Scanlan, and anticipated testimony by Scanlan
and response to same. Identified illustrative exhibits for use during expert
testimony.
11/06/2003 Phone conference with Dave Shaw re; presentation of witnesses. Revise and 3.8 475.00
reorganize trial notebook. Phone conference with Mike Chase re: presentation of
evidence and trial strategy. Compare annotated discovery documents with trial
exhibits. Revise proof checklists for well-injury argument, local public interest
argument, and response arguments.
11/07/2003 Conference call with Mike Chase and Dave Shaw re; large irrigation well, 0.5 62.50
11/08/2003 Draft outline of opening statement. Draft outline of theory of case and response 54 675.00
arguments to City's theory of case. Draft outline of direct examination of Mike
Chase. Draft outline of direct examination of Bill Chase. Draft outline of direct
examination of Dave Shaw.
11/09/2003 Review Deposition of City of Eagle 30(b)(6) witness, Vern Brewer. Outline direct 6 750.00
examination of Brewer. Meeting with Mike Chase and Bill Chase re: trial
preparation and trial strategy.
11/11/2003 Review Estale trial exhibits including expert reports. Review City of Eagle 54 675.00
Exhibits. Meeting with Dave Shaw re: review of November 10 pump test and
review of expert testimony. Phone conference with Mike Chase re: pump test.

For billing inquires, please call (208) 333-0622

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1




[ A

Matt J. Howard

Attorney at Law
P. O. Box 190012
Boise, ID 83719

BILLTO

P.O.

Estate of Eleanor I. Chase
¢/o Kathryn L. Cock

Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Statement #

11/30/2003

2128-17

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

11/12/2003

11/13/2003

11/14/2003

11/15/2003

11/30/2003

Revise outline of direct testimony of Dave Shaw. Revise outline of opening

statement, Telephone conference with Dave Shaw re: November 10 measurements.
. | Complete preparation for trial, .

Attend and present evidence at contested case hearing.

Draft outline of additional direct examination of Vern Brewer. Attend and present
evidence at second day of contested case hearing.

Draft summary of evidence and arguments advanced during the contested case
proceeding. Draft e-mail to Dave Shaw re: review and comments to same. Draft
fax-letter to Mike Chase re: same.

Client costs: copy costs ($41.50), two foam exhibil boards (88.98).

CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $0.00

NOTE: THIS INVOICE DOES NOT INCLUDE THE AMOUNT STILL OWING
ON INVOICE #2128-16 OF $2,972.17.

3.5

6.5

437.50

812.50

750.00

125.00

50.48

For billing inquires, please call (208) 333-0622

Total

$5,550.48

Payment due upon receipt. For billing inquiries please call (208) 333-0622, Thank you.
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M . H d
Nt . o Statement

P. O Box 190012 DATE Statement #
Boise, ID 83719
12/31/2003 2128-18
BILL TO «%’ﬁ f%%
Estate of Eleanor I. Chase .
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
12/02/2003 Draft outline of closing argument. Meeting with Mike Chase re: closing argument 2 250.00
and responses to City's arguments.
12/04/2003 Complete draft of outline of Estate's Post-Hearing Brief. 3.3 412.50
12/05/2003 Draft Introduction, Issues, Mitigation, and Conclusion sections of brief. 4 500.00
12/06/2003 Review and revise Introduction and Issues sections. Review Parker v. Wallentine 6 750.00
case. Draft Adverse-Impacts section of brief.
12/07/2003 Draft Dairy-Well and Local-Public-Interest sections of brief, Revise 5 625.00
Mitigation-argument section of brief.
12/08/2003 Draft Small-Irrigation-Well and Large-Irrigation-Welt sections of brief. Telephone 5.6 700.00
conference with Dave Shaw, ERO Resources, re: same.
12/09/2003 Draft Admissions-argument section of brief. Revise Local-Public-Interest section 5.7 712.50
of brief. Listen to tape of direct testimony by Terry Scanlan, P.E. Complete initial
rough draft of brief.
12/10/2003 Review and revise brief. Telephone conference with Gary Spackman, IDWR bureau 3.7 46250
chief, re: case law applying local public interest to changes under Idaho Code
section 42-211. Draft e-mail to Dave Shaw re: draft brief.
12/12/2003 Meeting with Mike Chase re: review of draft brief. 0.5 62.50
12/13/2003 Review comments and revisions to brief received from Dave Shaw. Revise draft 3.9 487.50
brief. Continue listening to tapes of trial testimony by Estate witnesses and City of
Eagle witnesses.

For billing inquires, please call (208) 333-0622

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 1
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Matt J. Howard Statement
Attorney at Law
P. 0. Box 190012 DATE Statement #
Boise, ID 83719

12/31/2003 2128-18
BILL TO %‘iﬁ f% %
Estate of Eleanor 1. Chase -
c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
12/14/2003 Complete listening to tapes of trial testimony. Shepardize cases. Verify citations to 72 900.00
record. Review and revise arguments and brief based upon trial testimony. Draft
fax-letter to Mike Chase re: final draft of brief. Draft e-mail to Dave Shaw re: final
review of brief. .
12/15/2003 Review e-mail from Dave Shaw re: final revisions. Telephone conference with 0.1 12.50
Mike Chase re: final revisions and approval of final draft. Revise brief, Arrange for
filing and service.

12/16/2003 Review City's proposed Recommended Order and Decision (i.e. closing argument). 0.2 25.00

12/18/2003 Draft letter to Client re: status of case and closing arguments. 0.2 25.00

12/31/2003 Client costs: copy costs ($54.78), postage ($18.05). 72.83

CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $0.00
NOTE: THIS INVOICE DOES NOT INCLUDE THE AMOUNT STILL OWED
ON INVOICE #2128-16 OF $972.17, AND INVOICE #2128-17 OF $5,550.48.
For billing inquires, please call (208) 333-0622
Total $5,997.83

Payment due upon receipt. For billing inquiries please call (208) 333-0622, Thank you.

Page 2
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Matt J. Howard Statement
Attorney at Law
P. O. Box 190012
Boise, ID 83719

DATE Statement #

03/31/2004 2128-19

BILL TO %%
Estate of Eleanor I. Chase .

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

03/09/2004 Review Recommended Decision and Order issued by the hearing officer. Draft 0.5 62.50
fax-letter to Mike Chase re: same.

03/11/2004 Review IDWR procedural rules re: appeal of hearing officer's decision to the IDWR 1.7 212.50
Director and time for filing motion for attorney fees. Telephone conference with
Phil Rassier, IDWR attorney, re: procedure and timing for claiming attorney fees.
Telephone conference with Mike Chase re: the recommended decision and
recommendation to proceed with appeal to the IDWR Director. Telephone
conference with Dave Shaw re: request for review and comments to technical
portion of recommended decision.

03/12/2004 Draft letter to Client re: Recommended Decision and Order and appeal options. 0.5 62.50

03/16/2004 Review and compare Post-hearing brief with recommended decision. Draft rough 2.6 325.00
outline of issues on appeal. Draft e-mail to Dave Shaw re: comments on
recommended decision.

03/17/2004 Telephone conference with Kathryn Cock re: recommended decision and decision 1.3 162.50
to appeal same. Telephone conference with Mike Chase re: discussion of issues to
be appealed. Draft letter to Client re: decision to proceed with appeal.

03/18/2004 Draft Chase Estate's Exceptions to the Hearing Officer's Recommended Decision 52 650.00
and Order ("exceptions brief").

03/19/2004 Continue drafting exceptions brief. 1.5 187.50
03/20/2004 Review e-mails from Dave Shaw re: comments to recommended decision. 8.1 1,012.50

Complete rough draft of exceptions brief. Telephone conference with Mike Chase
re: same, Draft e-mail to Dave Shaw re: review of same.

Client trust account billed. Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622, Thank you.

Page 1
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Matt J. Howard Statement
Attorney at Law
P. O. Box 190012
Boise, ID 83719

DATE Statement #

03/31/2004 2128-19

BILL TO 4%? }
Estate of Eleanor I. Chase -

c/o Kathryn L. Cock
P. O. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HOURS/QUANTITY AMOUNT

04/21/2004 Telephone conference with Mike Chase 1e: proposed revisions received from Dave . 0.4 50.00
Shaw.

03/22/2004 Review e-mail and proposed revisions received from Dave Shaw. Review and 3.6 450.00
revise exceptions brief. Arrange for filing and service of same. Draft letter 1o Client
re: exceptions brief,

03/24/2004 Telephone conference with Mike Chase re: Petition for Reconsideration of 04 : 50.00
Recommended Order and Decision filed by the City of Eagle.

03/25/2004 Review City's petition for reconsideration. Draft outline of tesponse argurments to 1.5 187.50
same. Telephene conference with Mike Chase re: response arguments to petition.

03/26/2004 Begin drafting response to City's Petition for Reconsideration, Review Notice of 23 287.50
Hearing on Petition for Reconsideration. Telephone conference with Kathryr Cock
and Mike Chase re: presenting oral argument against petition in lieu of filing
written response. Draft letter to hearing officer re: unavailability for April 1
hearing. Telephone conference with hearing officer re: rescheduling hearing.

03/29/2004 Telephone conference with Mike Chase re: hearing on petition for reconsideration. 0.4 50.00
Draft letter to Client re: petition for reconsideration.

03/31/2004 Client costs: copy cosis ($53.10), postage($18.39). 71.49
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $525.34

Withdrawal from CTA applied toward payment of invoice: $§525.34 -525.34

Client trust account billed, Amount still due.

Total

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 2
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Matt J. Howard ) )
Attormey at Law State m ent
P. O. Box 190012 DATE Statement #
Boise, ID 83719

(3/31/2004 2128-19

BILL TO 4%? }
Estate of Eleanor I. Chase .

c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356

DATE DESCRIPTION HCURS/QUANTITY AMOUNT

Current CTA balance; $0.00

Amount required to maintain minimum CTA balance: $500.00 500,00

Client trust account bilied. Amount still due.

Total $3,796.15

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.

Page 3
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Matt J. Howard
Attorney at Law

P. O. Box 190012
Boise, ID 83719

BILLTO

Estate of Eleanor I, Chase
c/o Kathryn L. Cock

P. O. Box 1356

Caldwell, ID 83606-1356

Statement

DATE

Staternent #

04/30/2004

2128-20

DATE

DESCRIPTION

HOURS/QUANTITY

AMOUNT

04/65/2004

04/12/2004

04/23/2004

04/30/2004

Telephone conference with Mike Chase re: proposal by Vern Brewer to move the
City's point of diversion one-half mile from the Chase dairy.

Review Recommended Order, Petition for Reconsideration, and file notes in
preparation for hearing on the City's petition for reconsideration. Prepare outline of
rebuttal arguments re: the City's petition for reconsideration. Telephone conference
with Jeff Peppersack, IDWR Permits Section Manager, re: circumstances for
requirement of mitigation plan as part of an application. Attend hearing on the
City's petition for reconsideration. Meeting with Mike Chase re: foilow-up strategy.
Review Order Granting City of Eagle's Motion for Reconsideration. Telephone

conference with Mike Chase re: decision not to file additional briefing with hearing
officer.

Review City of Eagle's Briefing on Reconsideration, Telephone conference with
Mike Chase re: same. Draft letter to Client re: same.

Client costs: copy costs ($10.65), postage ($3.87).

CLIENT TRUST ACCOUNT (CTA)

Previous CTA balance: $500.00

Withdrawal from CTA applied toward payment of invoice: $500,00
Current CTA balance: $0.00

Amount required to maintain minimum CTA balance: $500.00

0.3

4.5

0.1

0.6

3750

562.50

12.50

75.00

14.52

-500.00

500.00

Client trust account billed. Amount stil due.

Total

$702.02

Payment due upon receipt. For billing inquiries please call (208) 333-0622. Thank you.
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Matt J. Howard Statement
Attorney at Law '
P. O. Box 190012 DATE Statement #
Boise, ID 83719
05/15/2004 2128-21
BILL TO «%? f% %
Estate of Eleanor 1. Chase -
c/o Kathryn L. Cock
P. 0. Box 1356
Caldwell, ID 83606-1356
DATE DESCRIPTION HOURS/QUANTITY AMOUNT
05/05/2004 Telephone conference with Victoria Wigle, IDWR secretary, re: merged copy of 0.3 37.50
original and revised recommended order. Review "merged" recommended order
received from Victoria. S '
053/07/2004 Review Recommended Order and Decision Following Reconsideration, Outline 2 250.00
additional arguments for inclusion in amended appeal brief. Draft letter to Client re:
same.
05/13/2004 Telephone conference with Phil Rassier, IDWR attorney, re: filing of amended 1.9 237.50
exceptions brief. Draft Amended Exceptions Brief,
05/14/2004 Complete draft of Amended Exceptions Brief. Draft e-mail to Charlie Honsinger re: 3.2 400.00
same. Draft fax-letter to Mike Chase re: same.
05/15/2004 Review e-mail from Charlie Honsinger te: proposed revisions. Draft revisions 1o 1 125.00
exceptions brief. Arrange for filing and service of same.
(35/15/2004 Client costs: copy costs ($59.70), postage ($6.63). 66.33
CLIENT TRUST ACCOUNT (CTA)
Previous CTA balance: $0.00
CREDIT per May 16, 2004, letter -1,116.33
For billing inquires, please call (208) 333-0622
Total $0.00

Payment due upon receipt. For billing inquiries please call (208) 333-0622, Thank you.
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BEFORE THE DEPARTMENT OF WATER RESOURCES

IN AND FOR THE STATE OF IDAHO

%
PN
3
b

IN THE MATTER OF APPLICATION FOR ) _
AMENDMENT OF PERMIT NO. 63-12448 ) SCHEDULING ORDER
IN THE NAME OF THE CITY OF EAGLE )

- )

Foliowing a pretrial conference on August 1, 2003, at which the following
schedule was annodnced orally, IT IS HEREBY ORDERED that the following schedule
shall apply to these matters: .

August 15, 2003: The City of Eagie shall serve a formal discovery response on

all parties by this date providing the following information
1. identifying all Department of Water Resources
records which the City of Eagle’s experts rely .upon in
forming their opinions
2. ldentifying all expert witness reports by their formal
title that the City of Eagig.may present at the hearing in this
matter. l, o |
3. |dentifying all pers;%" ‘t_o‘whom Mike Chase made
statements which the City of Eagle’s experts rely upon in
forming their opinions.
4, Identify all water rights in which the City of Eagle has
either an ownership or contractual interest.

This constitutes the ruling disposing of the Motion for
Order Compelling Dfscovefyr and Motion in Limine filed by
the Estate of Eleanor |. Chase on April 28, 2003 _

August 29, 2003: Formal written discovery shall be concluded. Discovery -

requests shall be timely served to allow adequate time to
comply with this deadline.

SCHEDULING ORDER, Page 1
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.

Sept. 15, 2003:
Oct. 17, 2003:

Oct. 17, 2003:

Nov. 13, 2003:

The taking of depositions shall be concluded.

Parties shall exchange on or before this date witness and
exhibit lists, and copies of pre-marked exhibits. The City of
Eagle shall pre-mark its exhibits with nos. 1-99. The Estate
of Eleanor |. Chase shall pre-mark its exhibits with nos. 100-
198. The Eagle Water Company shall pre-mark its exhibits
with nos. 200-299. The group of protestants led by Jim
Burton shall pre-mark its exhibits with nos. 300-399.

The Idaho Department of Water Resources (IDWR”) staff
memdrandum, if any, will be submitted to the record and
served on the parties.

Two day hearing commencing in Boise.

The precise times and locations of the November 13-14 hearing will be provided to the
parties by notice from IDWR.

Dated this &fﬂ\ay of August, 2003.

SCHEDULING ORDER, Page 2

‘,a;c::? /ﬁbﬁ

Peter R. Anderson
Hearing Officer
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CERTIFICATE OF SERVICE

YA |
| HEREBY CERTIFY that on this ,2[-53 day of August, 2003, the above and
foregoing document was served on the following by placing a copy of the same in the
United States mail, postage prepaid and properly addressed to the following:

Bruce Smith Matt Howard

225 N 9™ St., Suite 420 .~ P.O.Box 190012

Boise, ID 83701-2720 Boise, ID 83719

Jim Burton | Molly O’Leary

1896 N. Eagle Rd. ‘ - P.O. Box 1849

Eagle, ID 83616 ' Eagle, [D 83616
Weldon Fisher Gary Spackman

546 E. Beacon Light Rd. IDWR — Western Region
Eagle, ID 83616 : _ 2735 Airport Way

Boise, ID 83705-5082

Deborah J. Gibsorf”
Administrative Assistant
Woater Allocation Bureau

SCHEDULING ORDER, Page 3
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ANALYSIS SHEET FOR EXTENSION OF TIME

Permit No.: 63-12448

Request received timely?

Appropriate fee

Additional Amount Due:

Receipt No.:

Name and signature
same as permit?

Is address same as
permit?

Has adequate work been
completed to demonstrate
due diligence?

Priority Calculation

Extension request received

Date proof due
Lapse notice sent
No. of days late
Haliday allowance
Priority date

New priority date

Action Taken

Reviewed By: dgibson Date: September 29, 2005
Yes No Yes No
X Is delay by a X
government agency?
X Is supporting
documentation needed
to support the file?
W027880, Has the permit been X
W031085 involved in litigation?
X Is supporting
documentation needed
to support the file?
X Is the project more than
25,000 acre feet for
irrigation or 10,000 acre
feet for a reservoir?
X
11/06/2003 New proof due date 10/01/2009
- 12/01/2003 ‘b@, : 6/@_/4_1_/
- Uffmé ato L
+ ?/2 ¢ / 05~
+ 04/08/1998
= 04/08/1998

Acknowledge request for extension and extend proof deadline to 10/1/2009 based on Final

Order issued on 9/22/2005. (/¢ p (y MMM? \/ﬁ’bﬂ_ @?76%9{'«-*&5'?;“-&—'@
bnted aficy e s9-deg Gpetesd Feloiiy

M}'&,&-«A- %&{

('%7/05).

oo S s Sty



State of I\Daiho )
DEPARTMENT OF WATER RESOURCES

322 East Front Street, P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwr.idaho.gov.

DIRK KEMPTHORNE
Governor

KARL J. PREHER
Director

April 8, 2005

Honorable Nancy Merrill
Mayor, City of Eagle
310 E. State Street
Eagle, Idaho 83616

Re:  Application for Amendment of Permit No. 63-12448

Dear Mayor Merrill:

. .1 am writing o you in response to recent inquiries from Bruce Smith, your attomey in the
above referenced matter, to Department legal counsel concerning the status of Application for
Arendment of Permit No. 63-12448 in the name of the City of Eagle. The Department hearing
officer issued Recommended Decision and Order Following Reconsideration in this matter on

May 3, 2004. The recommended order requires my review and approval before it can become a
final order.

Other parties to this contested case proceeding have filed exceptions to the recommended
order raising significant legal issues related to the manner and extent to which various categories
of ground water rights should be administered and protected under the Idaho Ground Water Act.
I regret the length of time this action has been pending final action before the Department, and I

appreciate that a timely resolution is very important to the City of Eagle as well as the other
parties to this proceeding.

This case raises important legal issues, some of which have not been previously decided.
Although it is important that the parties receive a timely decision, it is also important that I
devote the time necessary to ensure the best decision possible is made. Unfortunately, the time T
would normally have devoted over the past year to reviewing this and other pending decisions
has been spent trying to resolve the current water crisis on the Eastern Snake River Plain, which
has serious consequences for the economy of the entire state, as you are well aware.



Honorable Nancy Merrill
April 8, 2005
Page 2 of 2

T appreciate the importance of this water right permit to the City of Eagle. I will
endeavor to have a final order issued in this matter as soon as possible. However, I am not

presently able to commit to a specific date. Your continued patience and consideration is
appreciated.

Karl J. ©reher
Director

c: Bruce Smith, Esq.
Charlie Honsinger, Esq.
Molly O’Leary, Esq.
Jim Burton
Weldon Fisher
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RECEIVED

Bruce M. Smith, ISB #3425 JUN 01 2004
Tammy A. Zokan, ISB #3450 Department of Water Resources
MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

225 North 9™ Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

)
IN THE MATTER OF ) RESPONSE TO CHASE

) ESTATE’S FIRST AMENDED

CITY OF EAGLE, PETITIONER ) EXCEPTIONS TO

) RECOMMENDED DECISION
APPLICATION FOR PERMIT NO. 63-12448 )

)

The City of Eagle, by and through its attorneys of record MOORE SMITH BUXTON &
TURCKE, CHARTERED, hereby responds to the Chase Estate’s First Amended Exceptions to
the Recommended Decision, dated May 17, 2004.!

INTRODUCTION

The City of Eagle is a municipal corporation formed and doing business under the laws of
the State of Idaho. The City is entitled to supply water within the City’s municipal service area
and obligated to supply water to the citizens who depend on the City’s municipal water system.
The City’s current municipal water system consists of only one (1) City-owned well, Eagle well

#1 (aka Lexington Hills #1). The City’s other City-owned well, Eagle well #2 (aka Lexington

! Rather than cite to the record below, the Chase Estate chooses to cite to the arguments presented in its Post-hearing
Brief. See Chase Estate Brief at p. 4. The Chase Estate’s allegations, argumenis and opinions regarding this matter
are only that; and should not be confused with the actual factual record below.

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 1
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Hills #2), does not produce the quality and quantity of water suitable for the City’s needs.
Because the City owns only one operating well, it must depend on contracts with United Water
Idaho, Inc. to meet minimum regulatory requirements for community water systems and
emergency demand. Consequently, the City filed an application to amend its existing water right
permit 63-12448 to reinstate two (2) points of diversion (well #s 3 and 4) previously included on
the City’s other water rights. The City’s application to amend was filed in accordance with
applicable laws and regulations and based upon the best information available at the time.2 The
needed diversions are located in Eagle, Idaho in the SWY SWY Sec. 4 T4N RIE (Eagle well #3
aka Brookwood well) and NEY SE% Sec. 4 TAN RI1E (Eagle well #4). The points of diversion
for wells #3 and #4 were already authorized as points of diversion for the City’s water rights 63-
11413 and 63-12017. The proposed wells would be used to supply water to municipal users
within the City’s municipal service area, which is illustrated on Exhibit 3.

A hearing on the City’s application was held on November 13 and 14, 2003 and the
Hearing Officer issued a Recommended Decision and Order dated March 5, 2004. The City filed
a Petition for Reconsideration on the Recommended Decision on March 22, 2004. The Chase
Estate Protestants, filed Exceptions to the Recommended Decision on the same date. The
Hearing Officer granted reconsideration and issued a Recommended Decision and Order
Following Reconsideration on April 30, 2004, which was served on May 3, 2004. On May 17,
2004 the City filed Exceptions to the Order Following Reconsideration and the Chase Estate filed

First Amended Exceptions to the Recommended Decision and Order.

? In fact, because there are no well logs for many of the Chase Estate’s diversions, the City did not become aware of
the diversions until the first prehearing conference in this matter. Once identified, the City’s engincer evaluated the
City’s proposed diversions in light of the new information and revised his report accordingly. See Exhibits 101 and
102.

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 2
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LEGAL STANDARDS
A Contested Case Proceeding
This matter is before the Idaho Department of Water Resources (Department) on the City
of Eagle, Idaho’s application to amend existing municipal water right permit no. 63-12448 to add
two (2) points of diversion. Applications to amend an existing permit are processed under Idaho
Code §§ 42-211 and 42-203A. Section 42-211 provides in part:

Whenever a permit has been issued pursuant to the provisions of this act, and the
permit holder desires to change the place, period, or nature of the intended use, or
make other substantial changes in the method of diversion or proposed use or uses
of the water, he shall file an application for amendment upon forms furnished by
the department of water resources together with the statutory fee for filing and
recording the same, and upon receipt thereof it shall be the duty of the department
of water resources to examine same and if approval thereof would not result in the
diversion and use of more water than originally permitted and if the rights of

~ others will not be adversely affected thereby, the director of the department of
water resources shall approve said application and return an approved copy to the
permit holder. The director of the department of water resources shall give such
notice to other affected water users as he deems appropriate and may grant the
amendment, in whole or in part or upon conditions, or may deny the same. Notice
of partial approval or conditions or denial of an amendment shall be forwarded to
the applicant by certified mail and shall be subject to judicial review as hereafter
provided. The priority of the right established pursuant to a permit which has
been amended under these provisions shall date from the date of the original
application for permit, provided the permit holder has complied with other
provisions of this act.

% % %

Protests to the application for amendment may be filed with and heard by the
director in the same manner as provided by section 42-203 [42-203A], Idaho
Code, for protests to an application for a permit.

Idaho Code § 42-203A(5) provides, in part, that:

[s]uch hearing shall be conducted in accordance with the provisions of section 42-
1701A(1) and (2), Idaho Code. The director of the department of water resources
shall find and determine from the evidence presented to what use or uses the water
sought to be appropriated can be and are intended to be applied. In all
applications whether protested or not protested, where the proposed use is such (a)
that it will reduce the quantity of water under existing water rights, or (b) that the
water supply itself is insufficient for the purpose for which it is sought to be

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 3
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appropriated, or (¢) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (e) that it will conflict with the local public interest
as defined in section 42-202B, Idaho Code, or (f) that it is contrary to
conservation of water resources within the state of Idaho, or (g) that it will
adversely affect the local economy of the watershed or local area within which the
source of water for the proposed use originates, in the case where the place of use
is outside of the watershed or local area where the source of water originates; the
director of the department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve and grant a permit
for a smaller quantity of water than applied for, or may grant a permit upon
conditions.

The applicant bears the burden of proof for the factors the Department must consider.

Cantlin v. Carter, 88 Idaho 179, 187 (1964); Shokal v. Dunn, 109 Idaho 330, 339 (1985).

However, “a protestant who claims a harm peculiar to himself should have the burden of going
forward to establish that harm.” Id. at 339 (quoting from decision below). Both the applicant and
protestant have the burden of coming forward with information concerning factors affecting the
local public interest. Department Appropriation Rule 40. The Idaho Department of Water
Resources has adopted rules applicable to the factors for processing of the application and setting
forth the criteria for evaluating the factors. Department Appropriation Rules 40 and 45.

B. On Appeal

An agency’s order may be overturned where its findings: (1) violate statutory’ or
constitutional provisions; (2) exceed the agency’s statutory authority; (3) are made upon unlawful
procedure; (4) are not supported by substantial evidence in the record; or (5) are arbitrary,
capricious, or an abuse of discretion. Idaho Code § 62-5279(3); Matter of Permit No. 65-12842,

122 Idaho 59, 61, 831 P.2d 527 (1992).

3 Policies enacted by administrative agencies have the force and effect of statutory law. Zattiero v. Homedale

Schoal Dist. No. 370, 137 Idaho 568, 571, 51 P.3d 382 (2002).

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 4
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“A finding of fact without any basis in the record would be cleatly erroneous. Also a
finding of fact lacking substantial and competent evidence to support it is clearly erroneous. In
order to uphold an agency’s finding, we must find more that a mere scintilla of evidence.” Id. at
62 (internal citations omitted). For an agency’s decision to avoid being found to be arbitrary and
capricious, the agency must examine the relevant data and articulate a satisfactory explanation
for its action including a rational connection between the facts found and the choice made. See

Motor Vehicle Mfr’s Ass’n v. State Farm Mutual Auto. Ins. Co., 103 S.Ct. 2856, 2866, 463 U.S.

29, 77 L.Ed.2d 443 (1983). An agency action is arbitrary and capricious if the agency has relied
on factors which the legislature has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a différe_nce in
view or the product of agency expertise. See 103 S.Ct at 2867.

If an agency order is not affirmed, “it shall be set aside in whole or in part, and remanded
for further proceedings as necessary.” Idaho Code § 67-5279(3).

ARGUMENT

L The Department Properly Granted the City’s Application to Amend its Existing
Permit.

Idaho Code § 42-211 authorizes the Director of the Department to grant an amendment to
an existing permit, “in whole or in part or upon conditions, or may deny the same.” The
Department routinely imposes conditions on permits. Said conditions primarily serve to insure
that the permitted water use complies with Idaho law and Department regulations. In this case,
the Hearing Officer recommended the approval of the City’s application in part and
recommended a number conditions purported to mitigate for any injury that might result. While

the imposition of reasonable conditions is permissible to ensure the maximum use of the state’s

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 5
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water resource and the protection of water users, the conditions imposed in this case are not
supported by the record or authorized by law. Notwithstanding the problems with the conditions
imposed by the Recommended Decision, the Recommended Decision correctly allows the City to
add well #3 to the City’s existing water right permit no. 63-12448.

A. The Evidence in the Record Shows That the City’s Project is Unlikely to Injure
the Chase Estate’s Water Rights and Should be Permitted.

With the exception of water used for domestic purposes prior to 1978, only reasonable

pumping levels of senior water rights are protected. Parker v. Wallentine, 103 Idaho 506 (1982).

Domestic purposes are defined at Idaho Code § 42-111, and include limited domestic, irrigation
and stock use not exceeding 13,000 gallons per day. Just because a water right is used for
domestic or stock use, it does not automatically meet the definition of a “domestic purpose.”
See Idaho Code § 42-111. Only one of the Chase Estate’s water rights falls under Idaho Code §
42-111: water right no. 63-15820. Water right no. 63-15820 is a partially decreed water right
serving the Chasc home at the rate of .04 cfs and shall not exceed 13,000 gallons per day. Exhibit
150.

Even if a senior domestic water right or other reasonable diversion is impacted by water
use by a junior appropriator that does not mean the junior user is precluded from diverting water
for a beneficial use. If water can be provided to the junior appropriator as well as the senior
appropriator by changing the method or means of diversion of the senior appropriator, the junior
appropriator can appropriate water so long as the junior appropriator pays the expense of any
change needed to supply the senior appropriator. 103 Idaho at 514. This insures the maximum
development of the state’s water resources. Id.

“Idaho’s Ground Water Act seeks to promote ‘full economic development’ of our ground

water resources.” Baker v. Qre-Ida Foods. Inc., 95 Idaho 575, 584 (1973). “We hold that the

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 6
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Ground Water Act is consistent with the constitutionally enunciated policy promoting optimum
development of water resources in the public interest. Full economic development of Idaho’s
ground water resources can and will benefit all of our citizens.” Id. (internal citations omitted).

In the enactment of the Ground Water Act, the Idaho legislature decided, as a
matter of public policy, that it may sometimes be necessary to modify private
property rights in ground water in order to promote full economic development of
the resource. The legislature has said that when private property rights clash with
the public interest regarding our limited groundwater supplies, in some instances
at least, the private interests must recognize that the ultimate goal is the promotion
of the welfare of our citizens. We conclude that our legislature attempted to
protect historic water rights while at the same time promoting full development of
ground water. Priority rights in ground water are and will be protected insofar as
they comply with reasonable pumping levels. Put otherwise, although a senior
may have a prior right to ground water, if his means of appropriation demands an
unreasonable pumping level his historic means of appropriation will not be
protected.

Baker v. Ore-Ida Foods, Inc., 95 Idaho at 584 (internal citations omitted).

For the maximum development and use of the state’s groundwater resource to occur, only
water that can be and actually is diverted and beneficially used by a senior appropriator is entitled
to any protection. A water right that is not used because a diversion is not capable of diverting it
should not preclude the development of the water supply. It goes without saying that
hypothetical rights are not deserving of any protection.

Given the public’s interest in the maximum development of the state’s water resources,
the Chase Estate’s allegations regarding individual harm to its diversions, and the Estate’s burden
of going forward to establish that alleged harm, the amount of water the Chase Estate actﬁally
diverts for beneficial use necessarily factors into the evaluation of the City’s application. The
Department is not adjudicating the Estate’s water rights. Instead, it is considering and deciding

on the merits the factual issues raised by the Chase Estate in its protest.

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 7
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Based upon the evidence in the record, the City’s project is in the public interest and
should not injure the Chase Estate’s domestic right or any reasonable diversions. As the record
reflects, in the case the City’s project actually injures the Chase Estate, there are modifications
that could be made to the Chase Estate’s diversions to allow the City and Chase Estate to both
divert without injury. The City has agreed to pay for any such changes needed to supply water to
the Chase Estate.

SUMMARY OF EVIDENCE

The City presented expert testimony and evidence relating to the construction of the
City’s proposed wells #3 and #4. The Chase Estate however only presented evidence concerning
allegations of iﬁjury it attributes to the City’s well #3. In response to the Chase Estate’s protest,
the City’s expert conducted an investigation of the Chase Estate’s diversions and reviewed
information provided by the Chase Estate regarding their diversions, including the dairy well
(water right nos. 63-5226 and 63-15820), the small irrigation well (water right no. 63-5229) and
the large irrigation well (water right no. 63-8663).* Given that no well logs are available for the
dairy well and the small irrigation well, and there is little if any information about the wells, the
City’s expert had to rely on information provided by the Chase Estate. Based upon the
information about the groundwater resource in the area of the proposed project, the City’s
planmed development and use of well #3, the expert’s observations of the well/pump
configurations, and the Chase Estate’s representations relating to the configuration and use of
their wells, the City’s expert concluded it was unlikely that the City’s proposed wells would

injure the Chase Estate’s water rights. However, given so little is known about the Chase

* While the Chase Estate has other water rights, it has not alleged injury to its other water rights. However, the City
did provide evidence that the other water rights would not be impacted by the City’s project.

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 8
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Estate’s antiquated system of wells, the City’s expert described potential mitigation measures
that would redress any actual injury to the Chase Estate’s individual wells actually caused by the
City. The City’s representatives testified that the City is committed to undertake mitigation
necessary to insure the City’s projects do not injure the Chase Estate.’

1. Dairy/domestic well (water rights nos. 63-5226 and 63-15820).

At the hearing, the Chase Estate offered testimony correcting its actual use of the dairy
well (water rights 63-5226 and 63-15820). According to Mike Chase, the correct amount of that
water right should be .13 cfs, not .31 cfs. The Chase Estate offered testimony describing the use
of the dairy well water rights to supply water for the commercial dairy operation and to provide
domestic water for a home. The City’s expert testified that the dairy well is not a reasonable
means of diversion that it is on the verge of failure and is not currently capable of diverting .13
cfs. The City’s expert concluded that the City’s wells would not reduce the Chase Estate’s
ability to divert the amount of water the Chase Estate can currently divert. However, the expert
identified available pumps which could produce the amount of water being beneficially used by
the Chase Estate in the case water levels dropped for whatever reason.

The City presented reports and expert testimony concerning the predicted effects of
pumping Eagle well #3. See Exhibit 103, Idaho Department of Water Resources’ Open File
Report on Ground-Water Conditions in the Dry Creek Area, Eagle, Idaho; Exhibit 104, Results
of the 30-Day Pumping Test and Aquifer Analysis regarding Lexington Hills well no. 1 (aka

Eagle well #1) by CH2M HILL; Exhibit 105, Aquifer Test at Floating Feather Well by Mr. Terry

* Other than the likelihood for failure at anytime, very little is known about the Chase Estate’s diversions. This factor
alone makes it extremely difficult to compose an acceptable mitigation plan. Although the City has attempted to rely
on the information provided by the Chase Estate to evaluate potential impacts, the Chase Estate has since disputed
the information it provided the City. See Chase Estate Brief at pp. 7, 10. It is not possible for the City to craft a
mitigation plan under such circumstances. The Department should utilize its expertise to determine what, if any,
mitigation is needed.

RESPONSE TO FIRST AMENDED EXCEPTIONS - PAGE 9
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Scanlan, P.E., P.G.; Exhibit 102, Summary of Groundwater Conditions in The Vicinity of
Proposed Brookwood Subdivision Well Site, by Mr. Bill Strowd, P.G., a former empioyee of the
City Engineer. The City’s expert testified that during his site investigation the Chase Estate
representatives provided information regarding the dairy well pumps, including the 30 psi pump
pressure setting. The Hearing Officer’s actual Findings relating to the potential drawdowns in the
dairy/domestic well are consistent with the expert reports and testimony submitted in this
matter. Contrary to the Chase Estate’s assertions, the Hearing Officer made no Finding that the
dairy well would be rendered unusable.

2. Small irrigation well (water right no. 63-5229)

The Chase Estate testified they use the small irrigation well (water right no. 63-5229) to
irrigate 20 acres. The Chase Estate claims .42 cfs for water right no. 63-5229 (irrigation and
stockwater) plus an additional .04 cfs for domestic supply.” See Exhibit 146. The Chase Estate
testified that no water has been diverted from the small irrigation well since 1983. According to
Mike Chase, there has been adequate surface waste water to irrigate and consequently there has
been no need to utilize the small irrigation well. Mr. Chase testified that because the Chase
Estate has not needed the well to irrigate, there is no power to the well and has been no need to
test the well. The Chase Estate presented no testimony regarding its use of water right no. 63-
5229 for domestic or stockwater purposes. The City’s expert concluded that the small irrigation
well and pump configuration is not a reasonable means of diversion and is not capable of

producing the claimed .42 cfs. Furthermore, the record supports a conclusion that given the

® The Hearing Officer’s conclusion regarding short-term impacts may be conservative because it is based on a
calculated impact at 250 fi. rather than 509 ft. Exhibit 105 (Scanlan Report).

7 The Chase Estate presented no evidence regarding the use of this diversion for domestic water needs. And
presumably, the Chase Estate has not been using the alleged “primary” wastewater right for domestic needs.
Moreover, the Chase Estate does not limit its claim to 13,000 gpd; thus, it does meet the requirements of Idaho Code
§42-111.
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extremely long history of non-use of this well and water right, it is highly unlikely that it would
be impacted at all.

The City presented reports and expert testimony concerning the predicted effects of
pumping Eagle well #3. See Exhibit 103, Idaho Department of Water Resources’ Open File
Report on Ground-Water Conditions in the Dry Creek Area, Eagle, Idaho; Exhibit 104, Resuits
of the 30-Day Pumping Test and Aquifer Analysis regarding Lexington Hills well no. 1 (aka
Eagle well #1) by CH2M HILL; Exhibit 105, Aquifer Test at Floating Feather Well by Mr. Terry
Scanlan, P.E., P.G.; Exhibit 102, Summary of Groundwater Conditions in The Vicinity of
Proposed Brookwood Subdivision Well Site, by Mr. Bill Strowd, P.G., a former employee of the
City Engineer. The Hearing Officer’s Findings relating to the potential impacts to the small
irrigation well are consistent with the expert reports and testimony submiited in this matter.

3. Large irrigation well (water right no. 63-8663).

The Chase Estate claims 2.0 cfs from the large irrigation well (water right no. 63-8663)
for irrigation and stockwater use.® Unlike the antiquated dairy and small irrigation wells, more is
known about the large irrigation well because a well log has been filed with the Department.
However, information regarding actual pump configuration and water level was provided to the
City by the Chase Estate. Given the location and configuration of the large irrigation well, the
City’s expert determined that the well is capable of producing the full water right even if there
are significant water level declines and concluded that the City’s project is not likely to injure
water right no. 63-8663. However, the City’s expert testified regarding deficiencies in the pump
in the large irrigation well and recommended that it be replaced with a more efficient pump

regardless of the City’s project.
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The City presented reports and expert testimony concerning the predicted effects of
pumping Eagle well #3. See Exhibit 103, Idaho Department of Water Resources’ Open File
Report on Ground-Water Conditions in the Dry Creek Area, Eagle, Idaho; Exhibit 104, Results
of the 30-Day Pumping Test and Aquifer Analysis regarding Lexington Hills well no. 1 (aka
Eagle well #1) by CHZM HILL; Exhibit 105, Aquifer Test at Floating Feather Well by Mr, Terry
Scanlan, P.E., P.G.; Exhibit 102, Summary of Groundwater Conditions in The Vicinity of
Proposed Brookwood Subdivision Well Site, by Mr. Bill Strowd, P.G., a former employee of the
City Engineer. The Hearing Officer’s Findings relating to the potential impacts to the large
irrigation well are consistent with the expert reports and testimony submitted in this matter.

B. Granting the City’s Application is in the Public Interest as Defined by Idaho
Code § 42-202B(3).

The “local pﬁblicmir.ltérest” is defined as “the interests that the pedpl.e-ih the a-réa"d-irec-tly. -

affected by a proposed water use have in the effects of such use on the public water resource.”
Idaho Code § 42-202B(3). The people in the area directly affected by the City’s proposed wells,
including the Chase Estate, are benefited by the City’s application for a number of reasons.
Indeed, the City’s desire to act in the best interest of its citizens is the reason for the City’s
application. The evidence in the record shows the City’s elected officials’ and City Engineer’s
determination that there is an immediate need for additional wells to meet regulatory
requirements and the needs of the City’s citizens, so that the City can best serve its citizens and
(1) insure a reliable source of potable water; (2) further insure that there is adequate water to
fight fires and respond to other emergency situations; (3) provide for better distribution across

pressure zones; and (4) decrease maintenance costs. Additionally, the City’s project benefits

¥ The Chase Estate does not use this water right for domestic purposes at all or limit its claim to 13,000 gpd; thus, it
does meet the requirements of Idaho Code § 42-111.
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water users by serving a large number of households using only a few wells and thereby
significantly reduces the potential for groundwater contamination. The City’s rﬁunicipal wells
must comply with higher standards and controls than domestic wells resulting in less impact to
the aquifer and a better quality water supply. Finally, the City’s water supply provides an
alternative supply for domestic well users in the case they encounter a problem with their
domestic well. The City’s project is consistent with Idaho law as it relates to public interest,
reasonable diversions, application of water to beneficial use, conservation of water resources, and
full economic development of the groundwater resource.

II. The Parties’ Concerns About Conditions 2 and 3 of the Recommended Order Could
be Resolved With Minimal Modification to the Conditions.

Both the City and the Chase Estate have expressed legitimate concerns about conditions 2
and 3 imposed by the Recommended Order. However, there is a simple solution. This matter
does not have to be resolved by the complex litigation schemes outlined by the Chase Estate.

A, Condition 2

Condition 2 of the Recommended Order requires that the City complete a pump test,
establish a pumping rate “cap,” and then negotiate an agreement with the Chases to resolve any
impact the identified pumping rate might have on the Chase water right no. 63-15820.
Recommended Order at §2, p. 29. If the Chases refuse the City’s mitigation proposal for
whatever reason, the Order sends the parties to District Court. Id. This condition was designed
to address the Department’s desire that the City have a mitigation plan in place to address any
potential material injury. However, as written, the condition does not appear to completely fulfill
that objective. Condition 2 be modified to provide as follows:

The City will develop a pump test of Eagle well #3 and submit it to the

Department for review and approval. The City will conduct the pump test,
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establish a maximum operating diversion rate not to exceed that permitted by

water right permit 63-12448, and use the results of the pump test to develop a

mitigation plan for Department review and approval in accordance with Parker v.

Wallentine, 103 Idaho 506 (1982). The maximum diversion rate shall be a

limiting condition of water right permit no. 63-12448 on the operation of the well

at this point of diversion. The mitigation plan shall mitigate any injury to the

Chase Estate’s domestic water right no. 63-15820 consistent with Parker v.

Wallentine, 103 Idaho 506 (1982), caused by the City’s diversion of water right

no. 63-12448 from Eagle well #3. Once approved by the Department, the City

shall implement the mitigation measures in accordance the approved plan. Any

subsequent claims of material injury to water right no. 63-15820 shall be

evaluated under the Department’s Rules in existence at the time the allegation of

injury is made.

B. Condition 3

Condition 3 of Recommended Order requires the City to turn off its pump if any senior
water right within 2000 ft. cannot pump its full quantity of water. Recommended Order at q 3,
p- 29-30. This condition is designed to recognize the City’s obligations to neighboring water
users and encourage the City to have a mitigation plan in place before pumping water from well
#3. This condition, however, is vague, does not fulfill the purposes the condition seeks to
achieve, and is unworkable since the condition that water rights must be able “to pump the full
quantity of water” is not a standard used in Department rules or Idaho statutes and makes the City
responsible for pumping problems unrelated to the City’s water use. However, it is possible to

achieve the intent of this provision within the existing framework of the rules and regulations.
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To better meet the objectives of this condition and protect all interested parties, the condition
should be modified as follows:
Upon the completion of the City’s pump test of Eagle well #3, the City
shall develop a mitigation plan fér Department review and approval in accordance

with Parker v. Wallentine, 103 Idaho 506 (1982). The mitigation plan shall

mitigate any injury to senior water rights within a radial distance of 2,000 feet of

the point of diversion for Eagle well #3 consistent with Parker v. Wallentine, 103

Idaho 506 (1982), caused by the City’s diversion of water right no. 63-12448 at

Eagle well #3. Once approved by the Department, the City shall implement the

mitigation measures in accordance with the plan. Any subsequent claims of

material injury to water rights shall be evaluated under the Department’s Rules in

existence at the time the allegation of injury is made.

CONCLUSION

For the reasons stated in the City’s Exceptions and herein, the City’s application to add
additional points of diversion to its existing water right permit should be approved. A Final
Order should be entered approving the City’s application that is consistent with Idaho Law,

Department Regulations and the evidence in the record.

MOORE SMITH BUXTON & TURCKE, CHARTERED

Attorpieys for City of Eagle
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IDWR £0s. Mail
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Charles L. Honsinger v U.S. Mail
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Eagle Water Co. Hand Delivered
P.O.Box 1849 Overnight Mail
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455 S. Third, P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657

Attorneys for the Estate of Eleanor 1. Chase

BEFORE THE DEPARTMENT OF WATER RESOURCES OF

THE STATE OF IDAHO
)
IN THE MATTER OF AMENDMENT OF ) CHASE ESTATE’S RESPONSE TO CITY
APPLICATION FOR PERMIT NO. 63-12448 ) OF EAGLE’S EXCEPTIONS TO
IN THE NAME OF THE CITY OF EAGLE ) RECOMMENDED DECISION AND
) ORDER
)

Pursuant to the Hearing Officer’s April 30, 2004 Recommended Decision gnd Order N
Followi;ag Reconsiderétion (h'ereinaﬁer “Decision”) filed in the above-captioned matter, Protestant
Estate of Eleanor I. Chase, by and through its attorneys of record, Ringert Clark, Chartered, hereby
files this Response to the City of Eagle’s May 17, 2004 Exceptions to Recommended Decision and
Order (hereinafter “City’s Exceptions™).

INTRODUCTION

Many of the arguments raised by the City of Eagle’s Exceptions are addressed in the Chase
Estate’s First Amended Exceptions to the Hearing Officer’s Recommended Decision and Order,
which are hereby incorporated by reference. Eagle’s Exceptions contain a lot of bluster, but little
substance to back up the City’s claims. The vague arguments made by the City refer to very few, if
any, specific statements made by witnesses at the hearing, nor do they refer to many specific

documents or facts elicited from those documents which were introduced at trial. Instead, the City

CHASE ESTATE’S RESPONSE TO CITY OF EAGLE’S EXCEPTIONS TO
RECOMMENDED DECISION AND ORDER - Page 1



) )

makes general statements apparently intended to either confuse the Diréctor, or to obfuscate the real
facts in such a manner that the Director upholds the portions of the Decision that are clearly
erroneous or unsupported, and strikes down those portions of the Decision that should be affirmed.
In short, the Director must examine the true facts himself, analyze the same, and, once having done
so, modify the Decision such that it adequately protects water right holders, the public, and the
resource.
ARGUMENT

L Idaho Law Protects the Chase Estate’s Established Water Rights

The City argues its case that Chase’s wells are not entitled to protection on two fronts: First,
it attempts to minimize and undercut Chase’s established water rights. Second, it argues that the
water rights are not protected by the law in any case because the diversions and/or pumping levels * -
for those water rights are allegedly “not reasonable.” The facts and law do not support the City’s
arguments,

First, the City asserts that the Chase’s dairy/domestic well is not currently capable of
producing .13 cfs. As discussed in the Chase Estate’s Amended Exceptions, the City’s conclusion
is based upon a one-time static water level measurement taken in that well during the “lowest” part
of the annual water cycle for the area, and upon an unsupported assumption that the discharge
pressure for the pumps in the dairy well is 30 psi. Opposed to this questionable evidence is David
Shaw’s calculation that the dairy well is currently capable of producing a flow of .13 cfs, his

calculations that the dairy requires .13 cfs, and Mike Chase’s testimony that the dairy well has worked
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satisfactorily for years, and continues to work satisfactorily today.! The City’s assertion - based upon
a single one-time static well measurement and a questionable assumption - that the dairy/domestic
well produces less than .13 cfs is simply not supported by the evidence. Moreover, the City fails to
recognize that this proceeding is not the forum in which the elements of the Chase Estate’s water
rights are determined. Rather, that forum is the Snake River Basin Adjudication (hereinafter
“SRBA”), and any attempt to reduce the Chase Estate’s water rights outside of the SRBA, including
in the context of this proceeding, is precluded. See State of Idaho v. Idaho Conservation League
(Basin-Wide Issue 54), 131 Idaho 329, 335 (1998).

Second, the City argues that the diversion and pump for the domestic/dairy well and the small
irrigation well are not “reasonable means of diversion” because they are allegedly antiquated, and may
fail. The City’s tactics in making this argument are clear: focus the Director on an irrelevant issue,
in hopes that he will not focus on the issue which is truly relevant - whether the City’s proposed well
will injure existing water rights. The Director should simply ignore this argument because (1) it is
irrelevant; (2) because the evidence presented at the hearing established that the domestic/dairy well
is operating fine; and (3) this is not a proceeding which can determine the nature and elements of the
Chase Estate water rights from either the domestic/dairy well or the small irrigation well. State of
Idaho v. Idaho Conservation League, supra. Itistrue that the wells and pumps are old, and that one
or the other of them may, at some time in the future, fail. However, the same is the case with any
well or pump, new or old - they may, at any time, fail, and need to be replaced. When they do, it is

up to the owner to replace them should he so desire. Nevertheless, the simple fact remains that the

*Obviously, if the dairy’s requirements are .13 cfs, and the well satisfactorily meets those
requirements, it can be inferred that the well must be supplying .13 cfs when it is needed.

CHASE ESTATE’S RESPONSE TO CITY OF EAGLE’S EXCEPTIONS TO
RECOMMENDED DECISION AND ORDER - Page 3



) 9

well is working now, and Supplies the water necessary for the dairy. Nothing else about the
“reasonableness” of the diversion system needs to be shown or known.

The more relevant question is whether the domestic/dairy well, and the Chase Estate’s small
irrigation well are protected in their pumping levels. Contrary to Eagle’s argument, the law provides
that they are. Eagle cites to Parker v. Wallentine, 103 Idaho 506 (1982) as authority for the
erroneous proposition that only domestic water rights are exempt from the reasonable pumping level
standard in 1.C. § 42-226. Eagle’s argument is false. Also exempt from reasonable pumping level
requirements are water rights with priority dates prior to the date of enactment of the Idaho Ground
Water Act.

It is true that I.C. § 42-226 provides that “prior appropriators of underground water shall be
protected in the maintenance of reasonable ground water pumping levels as may be established by the
Director.” However, the language of the statute also provides that “[t]his act shall not affect the

rights to the use of ground water in this state acquired before its enactment.” 1C. § 42-226.

(Emphasis added). The Idaho Groundwater Act was enacted in 195 1, although the “reasonable
pumping level” requirements were not added until 1953. 1953 Idaho Sess. Laws, ch. 182, pp. 278 -
279. The priority dates of the water rights diverted from the domestic/dairy well are January 1, 1950
for water right no. 63-5226, and January 1, 1920 for water right no. 63-15820, and the priority date
of the water right diverted from the small irrigation well is October 27, 1925. Therefore, according
to the plain language of the statute, neither of the rights diverted from the dairy/domestic well, nor
the right from the small irrigation well are subject to “reasonable pumping level” requirements, and

all three rights are absolutely protected in their pumping levels. See Parker v. Wallentine, supra;
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Chase Estate’s Post-Hearing Brief, pp. 4 - 9. Eagle’s argument to the contrary is simply erroneous,
and must be disregarded.

The simple fact is that the evidence presented at the hearing of this matter conclusively
established that development and use of the City’s proposed Brookwood Well will result in injury to

the Chase Estate water rights. Accordingly, the Director must deny the City’s water right permit

application.
IL The Cessation of the City’s Injurious Diversions is Necessary to Protect Senior Water
Rights

As the Chase Estate discussed in its Amended Exceptions, the Director should simply deny
Eagle’s application because the evidence establishes that the Chase Estate water rights will be injured
by development and operation of the Brookwood well. The City’s statements that “[t]here is no
evidence in the record that water rights within 2000 f. of well #3 will be injured”, and that
“drawdowns are not likely to be significant” as a result of the City’s pumping are disingenuous at
best. As both parties’ experts agreed, the “Strowd Report” provided the “best estimate available”
for estimating drawdowns in the Chase Estate wells caused by the City’s proposed Brookwood well,
Those estimated drawdowns were: (1) in excess of 8 to 10 feet for the Chase Estate’s dairy/domestic
well - resulting in a complete cessation of the Estate’s ability to use that well; (2) in excess of 8 to
10 feet for the Chase Estate’s small irrigation well - again resulting in the complete inability to use
the well; and (3) a drawdown of 4.5 feet in the Chase Estate’s large irrigation well - which estimate
the City did not even evaluate to determine whether the large irrigation well would be negatively
impacted. Given these facts, it is arbitrary and capricious to conclude, as has the City, either that

none of the Chase water rights will be injured, or that “drawdowns are not likely to be significant.”
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If drawdowns which result in the inability to divert from a well are “not significant,” when are they
significant?

Eagle argues that the Decision’s requirement that the City’s pump be shut down upon a
showing that pumping from the proposed Brookwood well is affecting nearby senior water rights will
result in “difficulties” for the City, and should be modified for that reason. The problem with the
City’s argument is that it illustrates the very reason why the City should not be allowed to proceed
with the development of its Brookwood well. The evidence establishes that operation of the
Brookwood well will injure the Chase Estate water rights.> Accordingly, under the condition
imposed by the hearing officer, the City will be required to shut down its Brookwood well
immediately after it begins operating.* The impacts of the Brookwood well upon the Chase Estate
water rights, and upon the water rights of others would then be evaluated - potentially resulting in
permanent shut down of the Brookwood well. Quite frankly, this scenario does not even make sense.
The more appropriate scenario - which would save both the City and the Chase Estate (and other
potentially impacted parties) time, aggravation and money - would be for the Director to deny the

City’s application so that the City could go back, re-evaluate its approach, gather the necessary data,

*United Water Idaho also recognized that it would likely be injured by the Brookwood
well when it entered into an agreement with the City. As the City points out, it agreed to a 1455
af'annual “cap” on its water right in exchange for United Water agreeing that the City could file
an application first and acquire priority over an application for permit filed with IDWR by United
Water. If United Water didn’t think that the Brookwood well was going to impact its water right,
why did it insist upon a “cap™? In addition, why did the City agree to the “cap” if it did not think
it was necessary to mitigate for injury?

*Notably, the evidence at the hearing established that even operation of the Brookwood
well for a short term was likely to result in the Chase Estate’s inability to use its domestic/dairy
well, which would in turn result in irreparable damage to the Chase Dairy’s herd and operations.
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and submit another, better supported application.

However, in the event that the Director chooses to affirm the hearing officer’s approval of
the City’s application - in whole or in part, he must also affirm the imposition of a requirement that
the City immediately cease its diversions from the Brookwood well when the Chase Estate wells are
(inevitably) unable to pump the full amount authorized under their water rights. The City’s arguments
to the contrary are really nothing more than arguments that it will be injured by having to shut down
its well. The City simply does not acknowledge what is established by the evidence - that its
diversions will impact senior water rights. Rather, it merely assumes that because it is a “city,” its

needs for and diversions of water “trump” other water right holders’ needs and diversions.
Fortunately, that is not the law of prior appropriation as it is followed in Idaho. Instead “[i]t is the
long-standing rule in Idaho that, as between competing appropriators of water, “the first in time is
first in right.” Each junior appropriator is entitled to divert water only when the rights of previous
appropriators have been satisfied.” R.7. Nahas Co. v. Hulet, 114 Idaho 23, 26 (App., 1988)
(Citations omitted). To properly implement Idaho law and protect prior appropriators, at a bare
minimum, the Director must impose upon the City the “immediate pumping cessation” condition
recommended by the hearing officer.

. The Director Must Deny the City’s Request to Reinstate the Point of Diversion for
Eagle Well Site #4

Eagle argues that the Director should overrule the hearing officer’s recommendation that its
proposed point of diversion located at its well site #4 should be denied. The hearing officer
recommended that the Director deny well site #4 as a point of diversion because the testimony and
evidence submitted did not establish whether wells and water rights might be in the vicinity of the
proposed well site, and because no testimony or evidence was offered regarding the impacts on those

other wells and water rights. Accordingly, the hearing officer correctly held that the City had failed
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to meet its burden to show that diversions from Well #4 would not impact existing water rights.

Decision, p. 24.

Eagle argues that “no party even bothered to address well # 4 at all in their post-hearing
briefing.” Eagle’s Exceptions, p. 3. The City’s assertion is completely false. In fact, the Chase
Estate’s Post-Hearing Brief set out an entire section dealing withe well site #4. Chase Estate’s Post-
Hearing Brief, pp. 40 - 41. The City’s false assertion illustrates the problems with its entire briefing:
it strongly argues its points, but obfuscates the real issues and plays loosely with the facts.

Eagle’s argument that the Director should overrule the Decision and approve well site #4
centers on an assumption that because that site has already been approved as a point of diversion
under permit nos. 63-12017 and 63-11413, the site should automatically receive approval under the
permit application at issue in this proceeding. Unfortunately for Eagle, it is not that simple.

The problem for the City is that although permit nos. 63-12017 and 63-11413 listed the

location of proposed well site #4 as points of diversion, it never developed the well under either of

those permits. Therefore, there is simply no data whatsoever to support Eagle’s assertion that no
water right holders will be injured. In fact, Eagle has submitted its Proof of Beneficial Use for both
of those permits, and through its submission thereof has relinquished the undeveloped portions of
those permits (including the undeveloped point of diversion proposed to be located at well site #4)
to the State of Idaho. See Chase Estate Ex. No. 126, § 10, Ex. No. 127, § 10. Thus, Eagle’s
argument that the point of diversion it seeks through this proceeding has already been approved and
should simply be approved again is disingenuous. No well at well site #4 exists, and Eagle utterly
failed to submit even the slightest shred of evidence establishing that the well proposed for that site
would not injure any other water rights. Accordingly, the Director must simply affirm the hearing
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officer, and deny the City’s request to reinstate well #4 as a point of diversion for water right no. 63-
12448.
IV.  The Pump Test/Maximum Sustained Pumping Level Condition is Inappropriate
Eagle argues that the Director should not impose a condition requiring the City to determine
the maximum level of sustained water diversions by conducting a pump test on the Brookwood Well,
and then require the City to mitigate at the proposed maximum level. The Chase Estate agrees that
the suggested procedure is inappropriate albeit for different reasons than does the City. The City
argues that the condition is improper because it forces the City to choose between, on the one hand,
setting its pumping rate at the anticipated “average of 200-250 gpm from Eagle well #3" - thereby
precluding the diversion of' a higher rate from that well, and, on the other hand, setting its pumping
rate at the maximum capacity of the well - thereby forcing the City to mitigate for a high pumping
level from that well that it allegedly will not be diverting other than in emergency conditions. Lagle’s
argument makes the very point that the Chase Estate has been trying to make all along: that even
though both the City and the hearing officer state that the average pumping level will be less than 300

gpm (see Decision, p. 14, 11 31, 38; Bagle’s Excepfions, p. 16), it is the City’s intent to increase the

pumping level in the future. Given the City’s admission that it fully expects to be able to divert more

than the 200- 250 gpm it asserts it will divert, the hearing officer’s finding that the average diversion
rate will only impact the water levels near the Brookwood Well at a percentage rate of that discussed
in the Strowd Report simply makes no sense - because it is based on the erroneous assumption that
the City will not divert more than 250gpm (this is in addition to the fact that the hearing officer’s

erroneous method of calculating impacts has no basis in fact or law).
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The hearing officer’s analysis and the City’s argument as to this point also illustrate another
point the Chase Estate has been making in this case: the time to conduct a pump test is before a
permit is granted. It is only then that a proper evaluation of the potential impacts on senior water
rights can be conducted. In fact, to do it as is suggested by the hearing officer is contrary to law -
especially when even the hearing officer admits that the pump test may severely impact the Chase
Dairy. (It is axiomatic under the Idaho Constituion, and its case law and statutes that “first in time
is first in right”). The proposed “test pumping” procedure suggested by the hearing officer makes
no sense in any context - for either the applicant or the protestants. Accordingly, the Director should
simply deny the permit application. Thereafter, if Eagle chooses to again submit a permit application,
it should do its homework and properly and adequately carry the burden of showing no impacts to
senior water rights.

V. The Negotiated/Litigated Mitigation Proposed by the Hearing Officer is Contrary to
Idaho Law

The City argues that the negotiated/litigated mitigation condition imposed by the hearing
officer is improper because the City’s proposed point of diversion would not result in injury to senior
water rights and because the Department cannot delegate its duty to evaluate a mitigation plan to a
District Court, as is proposed by the hearing officer. The Chase Estate agrees that the hearing
officer’s mitigation condition cannot be imposed, but in contrast to the City’s argument, points out
that the condition cannot be imposed both because injury to the Chase Estate’s water rights was
established at hearing, and because it is necessary to establish that the proposed mitigation actually
mitigates the Chase Estate’s injury before the injury can occur.

Contrary to the City’s argument, the evidence at trial established that the Chase Estate water
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rights will be injured. The City makes the same arguments in the section of its brief addressing the
proposed mitigation condition as it did when discussing the Chase Estate’s water rights: that Mr.
Scanlan testified that the groundwater level will not be “significantly” affected by the City’sincreased
pumping, and that the Chase Estate’s wells can’t produce the full quantity of the water ri ghts diverted
through them. The response to these arguments are the same as discussed earlier: the evidence
clearly establishes that groundwater levels will drop below the level at which they can be pumped by
either the Chase Estate’s small irrigation well or its dairy/domestic well - if that is not a “significant”
drop in ground water levels, what is? Ifthat is not an injury to a senior water right, what is? Asto
Mr. Scanlan’s testimony that the wells cannot produce the fill quantity of the water rights, his
conclusion regarding the dairy/domestic well is based on minimal data, is based upon a complete
failure to adequately investigate the Chase Estate wells, and is directly contradicted by the testimony
of Dave Shaw and the fact that the dairy/domestic well has been used in, and has fulfilled the needs
of, the Chase Dairy for many, many years. Mr. Scanlan’s conclusion regarding the small irrigation
well is based upon no hard data whatsoever. His conclusions as to both wells clearly contradict even
the evidence on which he bases those conclusions, and must be disregarded.

As to the City’s argument that the Department cannot delegate its authority to determine the
adequacy of a mitigation plan, the Chase Estate agrees. Instead, the City should have submitted a
mitigation plan with its application for evaluation by the parties and the Department. The simple fact
is that 1.C. § 42-211 requires that an applicant’s application be denied unless the applicant can
establish that the proposed water right will not injure senior water rights. That would include the

submission of a mitigation plan with the application to mitigate for presumed injuries. Here, the

CHASE ESTATE’S RESPONSE TO CITY OF EAGLE’S EXCEPTIONS TO
RECOMMENDED DECISION AND ORDER - Page 11




O )
evidence established that the Chase Estate’s water rights would be injured by the City’s application
(the City even admits that the Decision presumes injury to the Chase Estate’s water rights. See
Eagle’s Exceptions, p. 14). Accordingly, the application should simply be denied - rather than
approved with some kind of proposed, vague, ambiguous mitigation plan which cannot even be

evaluated in this proceeding.

CONCLUSION

This case is really rather simple. I.C. § 42-211 requires that the City establish that its
application will not injure the water rights of others, and that the application is in the public interest.
The evidence and testimony at hearing established that the Chase Estate’s water rights would be
injured by the City’s proposed new well at well site #3. The City did not provide the necessary
information for a finding that a well at well site #4 would not result in injury to others. The City does
not really make an argument in its Exceptions that its application is in the public interest, but it implies
that because it is a City, and because it needs the water, the application is necessarily in the public
interest. As discussed in the Chase Estate’s Amended Exceptions, the evidence establishes that the
real reason behind the City’s application is its desire to become less dependent on United Water Idaho
- it does not truly “need” the water. Moreover, part of determining whether an application is in the
public interest is determining whether the proposed water right will harm others. Shokal v. Dunn,
109 Idaho 330, 338 (1985). This application does harm the Chase Estate’s water rights, and thus
harms the Chase Dairy and its employees. Accordingly, the Director should deny the application

outright based upon the necessary conclusions that the application injures senior water rights and is

not in the public interest.
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DESCRIPTIVE SUMMARY

On March 8, 2004, the hearing officer issued a Recommended Decision and Order in this
case. On March 22, 2004, the Chases' timely filed the Chase Estate’s Exceptions to the Hearing
Officer’s Recommended Decision and Order. Following reconsideration requested by the
Applicant, the hearing officer reviéed his earlier decision and issued a Recommended Decision
and Order Following Reconside}‘ation {May 3, 2004). The Chases hercby file exceptions to the
hearing officer’s revised recommended order pursuant to IDAPA 37.01.01.720. To avoid
confusion, the Chases intend for this brief and list of exceptions to replace and supercede their

first exceptions brief filed on March 22, 2004.

! The “Estate,” “Chases,” and/or “Chase” as used herein refer to the Estate of Eleanor I. Chase.
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INTRODUCTION

This appeal takes exception to the inadequate and improper conditions recommended by
the hearing officer as mitigation for the adverse impacts to the Chase water rights. The hearing
officer’s recommended conditioﬁs v(rhen removed from abstract theory and put into practice
provide no meaningful or real protection to the Chases’ rights to water for dairy, irrigation, and
domestic purposes. The recommended conditions also threaten to leave the Chase dairy without
a continuous supply of water that is critical to the daily operation of the dairy and health of the
dairy herd. This appeal also takes exception to other significant errors identified below in the
List of Exceptions and Issues.

This case stems from an Application for Amendment of Permit No. 63-12448 filed by the
City of Eagle (“City”) seeking tdadd two new points of diversion. One of the points of
dix;er;ioﬁ, féfer;ed to as tl-1.e:‘i3.r60kw0(-)d Well;” is proposéd to .be iocated ciire(;tISJ acroés the
street from the Chase dairy within 509 feet of the Chase dairy well. The proposed Brookwood
well is designed to be a high-capacity municipal well capable of diverting the maximum
authorized diversion rate of 3.25 cfs (about 1,460 gpm) or sustaining 1,000 gpm withdrawals.

The Chases operate three wells in close proximity to the proposed Brookwood well: the
dairy well?, the small irrigation well, and the large irrigation well. There is no serious dispute
that the Chases will be unable to divert water from either the dairy well or the small irrigation
well after the Brookwood well is developed and producing water at 1,460 gpm, 1,000 gpm or

even less. The viability of the large irrigation well is also threatened by development of the

Brookwood well.

% The recommended order refers to the dairy well as the “dairy-domestic well.” The dairy well actually diverts
water for commercial, stock water and domestic purposes. The evidence and testimony in the record refers to the

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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Rather than deny the application based upon a finding of adverse impacts under Idaho

Code § 42-211, the hearing officer recommends development of the Brookwood well and

suggests that the “adverse impacts” can be mitigated or negated by a series of unorthodox

conditions, one of which expressly requires litigation before the district court. As discussed

below, these conditions provide no real protection to Chases’ senior water rights and only invite

more litigation between the parties to remedy the adverse impacts to the Chase water rights that

will be caused by development of the proposed Brookwood well.

LIST OF EXCEPTIONS AND ISSUES

. The hearing officer failed to identify all of the Chase water rights that are protected to
historical ground water pumping levels pursuant to Parker v. Wallentine.

. The hearing officer’s independent calculations of projected drawdowns in the Chase
dairy well, small 1rr1gat10n well, and large 1rr1gat10n well are not consistent with the
evidence and expert opinions in this case.

. 'The hearing officer’s finding that the dairy well can produce only 0.067 cfs is not
supported by the evidence and beyond the jurisdiction of the hearing officer.

. The hearing officer’s implicit conclusion that because right no. 63-5229 is a
“supplemental” water right it is not entitled to the same degree of protection is
contraty to Idaho law.

. The hearing officer’s determination that right no. 63-8663, which is diverted from the
large irrigation well, will not be adversely impacted is inconsistent with
uncontroverted expert testimony and not supported by the evidence.

. The hearing officer erred in determining that the application meets the local public
interest criteria.

. The conditions proposed by the hearing officer violate Idaho Code § 42-211 and
Idaho law.

On December 15, 2003, the Chase Estate filed with IDWR, in the above captioned case,

the Chase Estate’s Post-Hearing Brief (hereinafter “Post-Hearing Brief.”). The Post-Hearing

dairy well as the “dairy well.” Therefore, to avoid any confusion, it will continue to be referred to herein as the

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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Brief provides a detailed summary of the relevant evidence and testimony as well as
application of that evidence to Idaho law. The entire contents of the Post-Hearing Brief are
expressly incorporated herein by reference. For sake of brevity and avoiding unnecessary
duplication of legal and evidentiary analyses, citations will be made to relevant portions of
the Post-Hearing Brief as appropriate.

DISCUSSION

L ADVERSE IMPACTS TO THE CHASE WATER RIGHTS HAVE BEEN
ESTABLISHED. -

A, LEGAL STANDARD. Pursuant to Idaho Code § 42-211, the application cannot be

approved “if the rights of others will be . . . adversely affected thereby.” (emphasis added). In

this case, there is no serious dispute that the Chase water rights will be adversely affected. The
hearing officer’s attempt to create conditions to negate the adverse impacts to the Chase water
rights highlights the real impact to the Chase water rights.

The hearing officer initially errs in concluding that only one water right, no. 63-15820,
will be “legally impact[ed]” pursuant to Parker v. Wallentine, 103 Idaho 506, 650 P.2d 648
(1982). Rec. Order atp. 22,1 2. As discussed in the Post-Hearing Brief, the following Chase
water rights are protected to historical ground water pumping levels under Parker:

* The Dairy Well: 63-5226 (commercial, domestic, and stock water) and 63-15820
(domestic);

* The Small Irrigation Well: 63-5229 (irrigation, stock water, and domestic); and
* The Large Irrigation Well: 63-8663 (stock water portion only).
See Post-Hearing Brief at pp. 4-9. Consequently, the hearing officer’s failure to identify the
“legal impacts” to 63-5226, 63-5229, and the stock water portion of 63-8663 is in error and

inconsistent with Idaho law.

“dairy well.”

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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Particularly troubling with the hearing officer’s decision is the complete lack of any
analysis or reasoning showing how he arrived at the conclusion that only 63-15820 is entitled to
protection. What about the other senior water rights that are critical to the operation of the Chase
dairy and farming operation? Based on the evidence and findings (as discussed below), there is
no question that the drawdowns caused by the Brookwood well will impact the Chases’ senior
water rights diverted from the dairy well and the small irrigation well and likely impact the large

irrigation well.

B. ESTIMATES OF ANTICIPATED DRAWDOWNS. The hearing officer’s calculations
of drawdown in the dairy well, small' irrigation well, and large irrigation well are not consistent
with the evidence and expert opinions offered at the hearing. At trial, the parties introduced a
report entitled “Summary of Groundwater Conditions in the Vicinity of Proposed Brookwood
Subdivision Well Site” pfepared by Bill Strowd, P.G., an expert formerly retained by the City
(bereinafter “the Strowd report”). According to the Strowd report, wells located within the inner
circle of the “Buliseye™* will most likely experience drawdowns in excess of 8 or 10 feet.
Experts for both parties agreed that the Strowd report provides “the best estimate available” for
estimating drawdowns to the Chase wells caused by the proposed Brookwood well. Post-
Hearing Br. at pp. 10-11.

In his recommended order, the hearing officer presents new drawdown calculations for
the dairy well and small irrigation well but fails to explain the methodology or basis for those
calculations. See Rec. Order at p. 18, 1 41, and p. 20, 1 45. Without knowing how the hearing
officer arrived at his new drawdown calculations, it is impossible to determine the reliability of

the hearing officer’s drawdown estimates. IDAPA 37.01.01.712 requires that the findings of fact

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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contain “a concise and explicit statement of the underlying facts of record supporting the
finding,” Because the hearing officer does not disclose the underlying basis and methodology
for his new drawdown estimatés.,. IDAPA 37.01.01.712 has not been satisfied. However, because
the order has been submitted to the Director as a “Recommended Order,” it is unnecessary to
remand this matter to the hearing officer for the determination of drawdown estimates. The
Director is free to review the Strowd report and other data in the record and arrive at his own
estimates of drawdown based upon a proper methodology.

The hearing officer also erroneously concludes that the Strowd report sets out a “worst
case” scenario because it is based upon 1,000 gpm withdrawals, whereas the City testified that it
did not “expect” to exceed 280 gpm sustained withdrawals. See Rec. Order atp. 17, 1 38. The
hearing officer’s reliance on 280-gpm withdrawals is inconsistent with the diversion rate actually
requested in the application,-the fact that the Brookwood well is being desz;gned to accommodate
sustained 1,000 gpm withdrawals, and the prior analysis performed by IDWR when it
considered the anticipated impacts from the City’s Lexington No. 1 well. See Post-Hearing Br.
at pp. 10-13.

The hearing officer’s finding that the Strowd report’s 1,000 gpm withdrawals is a worst
case scenario ignores the uncontroverted testimony in this case. Specifically, on cross
examination, the City’s engineer, Vern Brewer, testified that withdrawals from the Brookwood
well could exceed 1,000 gpm if the City were to provide water throughout its entire service area.
See Post-Hearing Br. at p. 12. Thus, a true “worst case” scenario would be the pumping of

water from the Brookwood well at the full permitted rate of 3.25 cfs for an extended period of

*The Bullseye is actually entitled “Estimated 6-Month Draw Down Based on 1000 GPM Sustained Pumping”
Exhibit 102, but was referred to by both parties as the Bullseye.

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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time. This would create even more severe drawdowns in the Chase wells than those predicted in
the Strowd report.

The hearing officer also errs in his estimates of drawdown in the large irrigation well
based upon adopting the “actual observations” in the Scanlan report. See Rec. Order at p. 20-21,
T 47. The Scanlan report gives several reasons why the “observed” drawdown was less than the
calculated drawdown in the large irrigation well. See Exhibit 105, pp. 5-6, 9-10. The Scanlan
report indicates that the “actual value” would more likely be in the range of “3 to 6 feet.” Id. at

pp. 9.

C. THE DAIRY WELL.

The hearing officer erroneously concludes that the dairy well is capable of producing
only 0.067 cfs. See Rec. Order at p. 18, 1 40. That conclusion is based upon a one-time static
water level measurement taken during the “lowest” part of the annual water cycle for the area.
See Post-Hearing Br. at pp. 14-17. The hearing officer’s conclusion also appears to be based on
an assumption that the discharge pressure for the pumps in the dairy well is 30 psi. There is no
evidence in the record to support that assumption; it is merely a guess contained in the City’s
Exhibit 23. Consequently, if the discharge pressure is less than 30 psi, which it very well could
be, the pumps would be capable of producing even more water. In short, the hearing officer’s
conclusion that the dairy well can produce only 0.067 cfs is not supported by the evidence.

Moreover, the hearing officer is without jurisdiction to determine the quantity element of
the Chase water rights from the dairy well because those water rights are not properly before the

department on any pending applications filed by the Chases and the claims for those water rights

* For purposes of clarification, the Scanlan report refers to the large irrigation well as the “Chase irrigation well.”
Also, the “Chase Domestic well” identified in the Scanlan report is a small domestic well owned by the Chases that
is located close to the Floating Feather well; it should not to be confused with the Chase dairy well, which is located
further east near the intersection of Eagle and Floating Feather roads.
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are pending in the Snake River Basin Adjudication, which has exclusive jurisdiction to determine
the quantity elements of those water rights. See e.g., Bischoff v. Salem Union Canal Co., 130
Idaho 455, 457, 943 P.2d 45, 47 (1997) (“Once SRBA was commenced, jurisdiction to resolve
all of the water rights claims within the scope of the general adjudication is in the SRBA district
court only. Jurisdiction remains with the SRBA district court until it issues a final order
concerning the particular water right at issue.”); State of Idaho v. Idaho Conservation League
(Basin-Wide Issue 5A), 131 Idaho 329, 335, 955 P.2d 1108, 1114, n.1 (1998) (“The law in Idaho
is that once SRBA was commenced, jurisdiction to resolve all of the water rights claims within
the scope of the general adjudication is in the SRBA district court only.”).

In terms of impact, the hearing officer’s findings demonstrate that the Brookwood well
will adversely impact the dairy well, rendering it unusable. See and compare Rec. Order at p.
40, 19 40, 41, 42, and 43. Bascd upon the evidence and findings by the hearing officer, the dairy
well can only withstand a maximum of 4 to 5 feet of drawdown before the pumps quit working,.
Post-Hearing Br. at pp. 17-22; Rec. Order at p. 18, 1 40.. Whether drawdowns are estimated to
be in excess of 8 to 10 feet based on the Strowd Report, Post-Hearing Br. at p. 10, or between 7

to 9 feet as calculated by the hearing officer, Rec. Order at p. 18, T 40, the same result will

occur: The dairy well will cease functioning, and the Chase dairy will be without water. That
outcome is not in question.

D. THE SMALL IRRIGATION WELL.

It is unclear what the hearing officer means by the following statement: “the
supplemental nature of this right [63-5229] makes it unlikely that its enforcement would
preclude the development of [the Brookwood well].” Rec. Order ét D. 23, 1 4. This statement
seems to suggest that because this water right is supplemental, it is entitled to less protection than

other water rights. However, under Idaho Code § 42-211, development of the Brookwood well

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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cannot occur “if the rights of others will . . . be adversely affected thereby.” This provision of
law does not exclude supplemental water rights from protection.

The small irrigation well is expected to suffer the same fate as the dairy well. Based
upon the evidence, the small irrigation well will be unable to produce water if drawdowns are 5
feet or even less. Post-Hearing Br. at pp. 25-30. Whether drawdowns are estimated to be in
excess of 8 to 10 feet based on the Strowd Report, Post-Hearing Br. at p. 23, or between 7 to 9
feet as calculated by the hearing officer, Rec. Order at p- 20, 11 45, the same result occurs: The
Chases will be unable to divert water from the small irrigation well. Again, this outcome is not
questioned.

E. THE LARGE IRRIGATION WELL.

The hearing officer seems to conclude that water right no. 63-8663 will not be adversely
uimpact.ed bec“al-lsé thé larée i;rigétion ﬁell is located .“sufficie.ntlf distant;’ from the ﬁopos?:ci |
Brookwood well. See Rec. Order at p. 23,1 5. That conclusion is totally unsupported by the
evidence and testimony offered by both experts at the hearing. Based on the Strowd report, the
large irrigation well could expect drawdowns in the range of about 4.5 feet. Post-Hearing Br. at
p- 30. Similarly, the hearing officer estimated drawdowns would likely range from 3.6 to 4.5
feet if the Brookwood well were producing 902 gpm over 6 months. Rec. Order at p. 20, 1 47.

Now compare those drawdown estimates to the uncontroverted testimony of both experts
at the hearing. Both parties’ experts agreed that if the pumping level in the large irrigation well
dropped below 80 feet, the pump would cease producing water or quit functioning properly.
Post-Hearing Br. at p. 31-32. The question, therefore, is whether the estimated 4.5 feet of
drawdown will cause the pumping level in the large irrigation well to drop below the threshold

level of 80 feet, thus adversely impacting 63-8663. The City could not answer that question

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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because it had not collected the necessary pumping level data for the large irrigation well prior to
the hearing in this case. See id. In short, the City failed to properly prepare its case to carry its
burden of proof to show no adverse impacts to the large irrigation well. Therefore, at the
hearing, the City could not offer an opinion with any degree of reasonable certainty as to whether
or not the estimated 4.5 feet of drawdown would adversely impact 63-8663. Post-Hearing Br. at
pp 30-32.

Also, there is no question that if the pumping level fell below the 80-foot threshold, the
impact would impose a significant cost on the Chases. Evidence in the record indicates that in
such event, the Chases could incur costs for pulling the pump, adding more column, tube and
shaft, and possibly replacing the bowls. Post-Hearing Br. at p. 32. In light of the evidence
presented in this case, the hearing officer’s conclusion that 63-8663 will not be adversely
impaéted by the pr0pose& B;ool-cwo.bd wéll is .totally. incoﬁsistcn;c with undiépﬁted testimony and
evidence in the record and must be reversed.

IL THE APPLICATION IS NOT IN THE LOCAL PUBLIC INTEREST.

The hearing officer does not provide a reasoned analysis explaining how he determined
that the Application is in the local public interest. The héaring officer’s determination in this
regard is especially problematic given that he has determined that adverse impacts from the
proposed Brookwood well will likely occur. The hearing officer’s public-interest finding
juxtaposed with his adverse-impacts finding are inconsistent with Shokal v. Dunn, 109 Idaho
330, 338, 707 P.2d 441, 449 (1985) wherein one of the clements to be considered in determining
whether an application is in the local public interest is the “harm to other persons resulting from
the proposed appropriation.” If there are going to be adverse impacts, how can an application be

in the public interest absent a finding that there are factors that outweigh the harm to other
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persons? See e.g., Shokal, 109 Idaho at 338, 707 at 449 (“The burden of proof is upon the
applicant to show that the project is either in the local public interest or that there are factors that
overweigh the local public interest in favor of the project). The hearing officer suggests that his
proposed conditions will negate the adverse impacts. However, as discussed below, those
conditions provide no real protection and simply invite more litigation.

The hearing officer also indicates that IDWR will not “second guess” the Applicant’s
decision in this case. Rec. Order atp. 27, 1 17. No one is asking IDWR to second guess an
Applit;ant’s decision to file an application. Rather, the question is whether the evidence in the
record can support a finding that the proposed Brookwood well is in the local public interest,
especially since harm to other water users is going to occur. In this case, the evidence shows that
the City has no present or immediate need for the Brookwood well. See e.g., Post-Hearing Br. at
pp. 32-39. It can continué indefinitely to supply its municipal usei‘s .throﬁgh the use 6f the city- |
owned Lexington #1 well and the Floating Feather well owned by United Water of Idaho (UWI),
through existing long-term contractual arrangements with UWL. See e.g., Post-Hearing Br. at
pp- 32-39.

As the evidence shows, the proposed Brookwood well is not about public necessity. It is
about the current city council’s desire to become less reliant on its contractual arrangements with
UWIL. The current council’s decision is a reversal of actions by the prior city councils, which
actively encouraged UWI’s involvement in providing water service to Eagle area residents.
Post-Hearing Br. at pp. 32-39. While the short term cyclical on-again-off-again relationship
between the Applicant and UWI may be sufficient reason for the Applicant to currently seek
ownership of a second city-owned municipal well, it should not be the basis for a public interest

finding for the Brookwood well that will have long-term, permanent and detrimental impacts to
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neighboring wells. Moreover, as the evidence clearly shows, the proposed Brookwood well (in
terms of municipal water supply) provides no benefit that is not already being provided to City
residents by the Floating Feather well. See e.g., Post-Hearing Br. at pp. 32-39. In short, as the
evidence in the record demonstrates, there is no basis to support a public interest finding in this

case. Id.

III.  “CONDITIONS” PROPOSED BY THE HEARING OFFICER WILL NOT
NEGATE THE ADVERSE IMPACTS TO THE CHASE WATER RIGHTS.

The hearing officer does not deny there will be adverse impacts to the Chase water rights.
Rather than deny the application based upon a finding of adverse impacts under Idaho Code §
42-211, the hearing officer recommends development of the Brookwood well. He then suggests
that the adverse impacts can be mitigated or negated by a series of unorthodox conditions, which
include performing a pump test, holding more settlement discussions, filing a lawsnit in district
court, and shutting down the City’s well while future well interference claims are adjudicated.
As discussed below, the conditions proposed by the hearing officer do not “mitigate” the adverse
impacts to the Chase water rights. They only invite more years of litigation.

A, The Hearing Officer’s Proposed “Test Well” Procedure is Inconsistent with
IDWR Practice and Imposes an Unfair Risk of Loss on the Chase Dairy.

The hearing officer indicates that IDWR should first approve the application and then
allow the City to construct the Brookwood well so the City can “study the well’s impacts.” Rec.
Order atp. 23, 1 2 and p. 29, 1 2. This proposal violates Idaho Code § 42-211 because it is
improper to grant the application, in the first place, if there is a finding of adverse impacts, which
necessarily exists in this case based upon the evidence and findings as discussed above.

This proposal is also inconsistent with current IDWR practice. Pursuant to its authority

under Chapter 17, Title 42, Idaho Code, IDWR has, in limited circumstances, allowed applicants
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prior to obtaining approval of the application to drill a well and perform a pump test so the
applicant could gather more data. This is allowed only on a case-by-case basis where IDWR
believes there is insufficient evidence to estimate impacts of the project proposed by the
application. In this case, there has been no showing that there is insufficient evidence to estimate
impacts by the proposed Brookwood well. To the contrary, there are numerous reports and
studies that have been performed in the area near the proposed Brookwood well. Post-Hearing
Br. at p. 13. Even the City’s expert acknowledged that there exists a lot of hydrological data for
the Eagle arca as compared to other parts of the state. Id.

Why should the City be treated any different than other applicants? Moreover, if the City
would not have been able to drill a test well prior to its application being approved, what is the
justification for allowing the City to drill a test well after the application is approved? The
hearing officer’s proposal gives the City the best of both worlds: It gets to proceed with a test
well and have its application approved at the same time. If the hearing officer’s proposal is
followed in this case, does this open the door for other applicants to be afforded the same
opportunity in the future? If not, is there a rational basis for such deferential treatment for the
City in this case?

In addition to the legal questions, the test well imposes real hardship on the Chases. As
found by the hearing officer, the Chase dairy cannot go without water for more than four to six
hours without suffering hardship:

The water used under [63-5226] is used for critical activities at the Chase dairy. Loss of

water under this water right for as short a period as four to six hours in the summer could

injure the cows, and after one to three days cows could die, irreparably damaging the
Chase Dairy’s closed herd.

CHASE ESTATE’S FIRST AMENDED EXCEPTIONS TO THE RECOMMENDED
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Rec. Order at p. 19, 1 42. If during this proposed pump test, the dairy well ceases to produce
water (which according to the hearing officer’s findings is likely to occur), what is going to
happen to the Chase dairy herd? |

According to Bill Chase, the dairy manager, there is no air conditioning inside the dairy
to keep the cows cool. Thus, water is especially critical during the summer months. See Post-
Hearing Br. at p. 22-23.  According to Mr. Chase, if the dairy cows are without water for over
six hours, productivity will decrease, the cows may become stressed and sick, and if it is a hot
day, they can die. Id. Even the City’s expert agreed that the dairy could not go much more than
a few hours without suffering a real hardship, Id.

The Chases’ expert, Dave Shaw, estimated that it could take 12 hours or more for water
levels in the dairy well to fully recover after the Brookwood well is shut down. Id. This
estimate was based upon similar recovery times observed during the 1995 purﬁp test performed
on the Floating Feather well. Id. This estimated recovery time coupled with an estimated 8 to 10
(or more) feet of drawdown in the dairy well indicates that the dairy will definitely be without
water for a period of time sufficient to cause substantial damages to the Chase dairy and dairy
herd.

Obviously the question arises as to who is going to be responsible for the damages to the
dairy and dairy herd as a result of the pump test? The more difficult question is the likely
dispute over the dollar amount of damages. Will the City require the Chases to hire a dairy-cow
expert to prove a causal connection between the damages (i.e. reduced milk production and/or
onset of disease as a result of the cows being stressed) and the deprivation of water? Even after a
causal connection between lack-of-water and damages is established, will the City argue that the

Chases failed to mitigate against the damages to their dairy? Also, will the City try to avoid
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liability for damages by filing a-third-party complaint against IDWR for authorizing the pump
test and development of the Brookwood well knowing that damages to the Chase dairy were
likely to occur?

These questions highlight the problems inherent with allowing development of the
Brookwood well without mitigation in place prior to pumping of the well. A reasonable
mitigation option would be for the City to drill a new well for the Chase dairy that would not be
materially impacted by the proposed Brookwood well. See Post-Hearing Br. at p. 21. This
would properly shift the risk of loss off of the Chase dairy. Without this form of mitigation in
place prior to pumping the Brookwood well, the Chases will be forced to bear the risk of loss.
There is little dispute that, if the Brookwood well is developed and pumped, the Chase dairy well
will cease to produce water and the Chase dairy will incur hardship and damages. The only
questidn is how much héfdship and daﬁlagcs. It is iﬁlpropef and ﬁnféir to force the Chase.dairy
to bear the risk of loss, especially where the evidence indicates that such loss is likely to occur.

B. Condition No. 2: Condition Requiring Litigation Before the District Court is

Not Mitigation and Improperly Shifts Responsibility Onto Courts to
Determine Mitigation.

The hearing officer’s underlying premise appears to be that mitigation of adverse impacts
should be determined after the application is approved. This premise is inconsistent with current
IDWR practice that requires, in cases such as this where injury is likely to occur, that specific
mitigation proposal(s) be submitted with the application and considered as part of the application
process and not afterwards. While there is no rule requiring an applicant submit a mitigation
plan with an application, the application cannot be approved under Idaho Code § 42-211 if it will

cause adverse impacts to senior water rights. Thus, if an applicant fails or refuses to accompany
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its application with a mitigation plan, its application must be denied if the applicant cannot prove
the absence of adverse impacts under Idaho Code § 42-211, which is the case here.

An example of the administrative practice of requiring mitigation plans with applications
is found in IDWR Transfer Processing Memorandum No. 24 entitled Transfer Processing
Policies and Procedures (hereinafter “the Transfer Guidelines”). The Transfer Guidelines

specifically address the issue of mitigation:

(4) Mitigation. Whether mitigation would be needed to prevent injury to an
existing water right that would be injured otherwise.

Unless agreed to in writing by the holder of an existing right, the only mitigation
that can be considered acceptable by the department is the provision of
replacement water in the full amount of the injury, at the same time injury would

otherwise occur, and of acceptable water quality at the point of diversion for the
existing right.

Transfer Guidelines at p. 19. The Transfer Guidelines also specifically contemplate that

mitigation provisions be built into applications that would otherwise cause injury to existing

water rights absent mitigation:

I mitigation for the proposed transfer is proposed by the applicant, which consists
of reduced ground water withdrawals, then any proposed schedule for adjusting
reduced withdrawals must also be set forth in the application for transfer.

Id. at 10 (emphasis added). While the Transfer Guidelines expressly apply to the Eastern Snake
River Plain, the underlying polipy and rationale espoused by those guidelines is equally
applicable to other areas of the state. The Transfer Guidelines attempt to further refine an
administrative process by which applications are processed in a manner that does not injure
existing water rights. Elements of that process dealing with mitigation plans accompanying

applications applies equally well to other areas of the state where senior water rights must be

protected from injury by new applications.
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The administrative practice outlined above helps ensure that applications, which pose
injury to other water rights, are not approved without mitigation in place. This practice greatly
reduces the likelihood of future litigation over adverse impacts caused by newly approved
applications. Moreover, it is not IDWR’s responsibility to prepare a mitigation plan for an
applicant. The applicant, in order to satis{y its burden of proof under Idaho Code § 42-211, has
the duty to submit a mitigation plan for review by the protestants and IDWR. The City has filed
no mitigation plan in this case.

The hearings officer’s proposal is also inconsistent with Idaho Code § 42-211, which
requires that the application be denied if it will adversely affect the rights of others. The hearing
officer cannot make a finding of adverse impacts and then claim that those impacts can be
mitigated by future litigation. Under that rationale, every adverse impact could be mitigated by a
condition that says, “go to district court to get a mitigation plan,” That is ﬁot mitigation, it is
litigation. The former is prospective; the latter is inherently retrospective.

In effect, the hearing officer puts the cart before the horse. He creates a scenario where
the application (which creates the adverse impacts) is approved first and t_ﬁen leaves mitigation
(which is supposed to negate the adverse impacts) to be determined by the district court at a later
date. How does this scenario allow IDWR to make a finding of no adverse impacts under Idaho
Code § 42-211, which is a necessary prerequisite prior to approval of the City’s application? All
IDWR has accomplished under the hearing officer’s scenario is that it has made a finding of
adverse impacts and then shipped the case off to district court to determine what constitutes
appropriate mitigation for those adverse impacts.

The hearing officer suggests that IDWR, as an executive agency, does not have the

equitable powers of a court to force mitigation upon the Chases. Rec. Order at p. 22, 1 2. But
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the hearing officer gets way ahead of himself. His statement begs the question: Where is the
mitigation plan? There currently exists no specific mitigation plan to offer, much less force
upon, the Chases. That is the problem. Rather than steadfastly deny that its proposed‘
Brookwood well was going to adversely impact the Chase water rights, the City could have
opted to submit with its application a detailed mitigation plan specifically stating how it was
going to mitigate for the anticipated adverse impacts to the Chase water rights. The City never
did that. It opted for an all-or-nothing approach—i.e., that IDWR would find no adverse impacts
and approve the application, or IDWR would find adverse impacts and not approve the
application.

Also, the City cannot claim that it failed to file a mitigation plan with its application
because it was unaware of the adverse impacts associated with its application. To be sure, the
City’s own expert .Bill Stfowd issﬁed a rep-ort on August 17 , 2001, iﬁdicaﬁng that drawdowﬁs in
the area of the Chase dairy well could exceed 8 to 10 feet. Post-Hearing Br. at p. 2. Mike Chase
also testified that Strowd told him that the Chase dairy and small irrigation wells would
experience “problems” from the proposed Brookwood well. Post-Hearing Br. at p. 2. Thus, the
City was fully aware of the adverse impacts posed by the Brookwood well.

Under the scenario created by Condition No. 2, the City is supposed to develop a
mitigation proposal after the pump test (and after the application is approved) and share it with
the Chases. If the Chases do not accept the City’s proposal, then the City is instructed by IDWR
to file a lawsuit against the Chases in district court to determine what constitutes appropriate
mitigation to negate the adverse impacts to the Chase water rights. Rec. Order at p. 29, 1 2c.
This scenario creates serious problems. First, it puts the district court in the position of

determining what constitutes sufficient mitigation to offset the adverse hydrological impacts to
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the Chase water righté, where IDWR is the agency vested with the expertise to make such
hydrological determinations. Second, it allows IDWR to avoid its statutory duty under Idaho
Code § 42-211 to ensure that an application will not adversely affect other water rights. By
leaving it up to the district court to determine mitigation, IDWR has effectively avoided its duty
to determine that there will be no adverse impacts to the Chase water rights.

C. Condition No. 3: Condition Requiring Parties to Litigate Future Well
Interference Claims Does Not Constitute Mitigation of the Adverse Impacts
to the Chase Water Rights.

Clearly, the evidence and the hearing officer’s findings demonstrate that the Chase water
rights will be adversely affected. Also, as discussed above, the evidence shows that there exists
a real likelihood that the large irrigation well may be adversely impacted as well. What is not
clear is the legal authority the hearing officer is relying on to suggest that these “adverse
impaéts” should not triggér denial of the application under Idaho Codé § 42-211. It -app.ears that
the hearing officer simply believes that Condition No. 3 of the recommended order provides
sufficient mitigation to negate the anticipated adverse impacts to the Chase water rights.

Condition No. 3 does not provide for mitigation of the foreseeable impacts to the Chase
water rights. It simply invites more litigation over well interference claims that the Chases will
be forced to file to protect their water rights from adverse impacts that are virtually certain to
occur. Why should the Chases, senior water users, who have already endured nearly three years
of litigation and incurred substantial litigation expenses, be forced to endure more litigation

simply to have IDWR arrive at the same conclusion a second time, i.¢., that the Brookwood well

adversely impacts the Chase water rights? In other words, does more litigation constitute

“mitigation” as suggested by the hearing officer?
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More litigation also imposes an unfair hardship on the Chases. As indicated in the
recommended order, the Chases would be at a disadvantage to protect their senior water rights:

The critical needs of the Chase dairy and individual domestic water users would be hard

pressed to defend their senior water rights in the face of the pressing needs of a larger

group of municipal water users.
Rec. Order at p. 27,1 16.

Aside from the additional litigation and hardship created by Condition No. 3, the
condition is also vague and unrealistic. The condition suggests that IDWR will “immediately”
shut down the City’s Brookwood well in the event any senior water user within 2,000 feet is “not
able to pump the full quantity of water under the senior right because of declines in ground water
levels.” See Rec. Order at p. 29-30, 11 3. This condition raises numerous questions. What proof
will a senior water user have to present to IDWR to satisfy the threshold requirement of “not able
to pump the full quantity .. bcéausc of decliﬁes in grbund Water levels? W111 the City, prior-to
being “immediately” shut off, be able to contest whether or not the threshold showing has been
adequately proved? If the City is allowed to contest that issue, will the senior user have to
endure months of discovery and litigation before IDWR renders a decision as to whether or not
the senior user was unable to pump the full quantity of his water right because of ground water
declines? During those months of litigation is the senior user expected to go without water or a
substantially diminished flow of water? Alternatively, does Condition No. 3 mean the City
cannot initially contest whether or not a senior uscr has not been able to pump water because of
ground water declines? If so, is it wise to have a municipal water supply system subject to being
immediately shut off on such short notice? Also, does IDWR want to place itself in the likely

position of having to curtail water use to a large number of Eagle area residents?
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The above questions illustrate the real problems created by Condition No. 3 as proposed
by the hearing officer. In the abstract, the proposed condition may look harmless, but in practice,
it is fraught with problems. It simply invites more litigation and puts IDWR in a precarious
position of having to protect senior water rights by immediately shutting down a municipal well
for an extended time or even indefinitely. See e.g., Rec. Order at p. 27, 1 16 (“Eagle bears the
small risk, but risk nonetheless, that it may never be able to use [the Brookwood well] because of
impacts on senior water rights”).

Moreover, this is not a case of merely hypothetical well interference claims. As the
evidence demonstrates and as the hearing officer found, the Chase water rights will likely be
impacted. Given that reality—the reality that the Chases need water and their water rights will
be impacted by the Brookwood well—future litigation is much more than a mere hypothetical. It
isa n.ecessity that will be created by the development of the proposed Eroolgwolod ;vell. Even the |

hearing officer recognizes that the Chase dairy has “an immediate and critical need for water.”

Rec. Order at p. 21, 1 51 (emphasis added).

D. Conditions Proposed by the Hearing Officer Unnecessarily Set the Stage for
Muitiple Lawsuits and Create Additional Hardship on the Chases.

The hearing officer’s proposed conditions create an environment of uncertainty, conflict,
and lawsuits. Below are two sets of diagrams. The first set of diagrams illustrate a “typical”
litigation process for resolving contested water right applications. The second set of diagrams
illustrate the litigation processes that will likely ensue under the scenario created by the hearing
officer’s recommended order.

1, Diagram of “Typical” Litigation Process for Water Right Applications.

As the following flow chart illustrates, a “typical” litigation process involving a contested

water right application consists of litigation before IDWR and judicial review before a court, if a
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party feels aggrieved by the decision issued by IDWR. It is a straightforward two-step litigation
process.

Application with Mitigation
Plan filed with IDWR > Decision issued by IDWR 2> Judicial Review

The above flow chart assumes that the applicant would file a mitigation plan to
accompany the application, in a case such as this, where adverse impacts are expected to result.
If the mitigation plan properly negated the adverse impacts of the water use proposed by the
application, IDWR would then be in a position to approve the application. Judicial review would
then be available to any party feeling aggrieved by the decision.

The same scenario applies in the event an application, such as the one filed in this case,
does not include a mitigation plan to negate adverse impacts. The application would be denied
under Id_aho Code § 42-211 because of the adverse impacts. The applicant is free to seek judicial

review of the decision, or re-file another application with a mitigation plan. The scenario would

look like this: o
Application (without mitigation Decision issued by IDWR
plan) filed with IDWR >  denying application > Judicial Review

2, Diagram of Litigation Processes Created by the Recommended Order.
As illustrated by the following flow charts, the hearing officer’s recommended decision

creates many problems and opens many doors for future litigation in various forums.

a) First Lawsuit: J udtcml Review of Agency Decision
IDWR approves Application,
Application (without mitigation even though finding of adverse
plan) filed with IDWR <> impacts > Judicial Review
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b) Second Lawsuit: Action Filed in District Court for Damages to Dairy Resulting
from Loss of Water during “Pump Test.”

Dairy well goes dry, fails to Lawsuit filed for damages to Chase
recover within time to provide  dairy. Applicant possibly files third-

water to Chase dairy. party complaint against IDWR for
Damages result. (See allewing pump test with knowledge of
Pump Test performed on discussion at Section IILA, evidence of adverse impact to Chase
Brookwood Well > above) 2 dairy well,
c) Third Lawsuit: Contested Case Proceeding Concerning “Mitigation Plan” to be

Filed by the Applicant after the Pump Test.

IDWR holds contested case
proceeding (or a hearing is
requested under Idaho Code §
42-1701A). IDWR issues
Applican{ submits Mitigation Plan  decision regarding Mitigation
following pump test > Plan - Judicial Review

d) Fourth Lawsuit: Action filed by Applicant to “Impose” Mitigation on Chases.

City files Complaint to “impose”
mitigation against the Chases > Chases file Answer > District Court issues decision

e) Fifth Lawsuit: Contested Case Proceedings Involving “Immediate Curtailment”
of the Brookwood Well under Condition No. 3.

Contested case proceeding initiated
by either City or Chases based
upon determination by IDWR of
whether or not to “immediately”

curtail the Brookwood well < IDWR issues decision > Judicial Review

As the above diagrams illustrate, the hearing officer’s recommended order is untenable.
While judicial review of an agency decision is a typical process for individuals who are
aggrieved by an agency decision to seek relief from the district court, the numerous litigation
avenues created by the recommended order are atypical and totally unnecessary. Indeed, any

decision, such as the hearing officer’s recommended order, that purports to create multiple levels

of litigation ought to send up a red flag.
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CONCLUSION

In the end, the hearing officer takes his analysis one step too far. Based on the hearing
officer’s findings, there will be adverse impacts to the Chase water rights. Pursuant to Idaho
Code § 42-211, the hearing officer was required to deny the application. However, rather than
deny the application, the hearing officer offers up a well-intended, but misguided, set of
conditions that simply invite more litigation. The unorthodox nature of the hearing officer’s
conditions highlights the fact that the proposed Brookwood well is a poor location for a high-
capacity municipal well because of its adverse impacts on other water rights. The solution is not
more litigation before the district court and IDWR, as suggested by the hearing officer.

The Chases have already incurred substantial costs and attorney fees after enduring
nearly three years of litigation to protect their water rights. In the face of overwhelming data and
the report from ité own eﬁpeft, ﬁill Strowd, the City has stéadfastly refused to acknowledge that
its proposed Brookwood well will adversely impact the Chase wells and wéter rights. The City’s
unreasonable refusal to accept responsibility for reasonﬁbly foreseeable impacts on the Chase
wells has imposed substantial litigation costs on the Chases. Now that the hearing officer has
determined there will likely be adverse impacts to the Chase water rights, he lays out a road map
for more litigation. More litigation is not a solution.

The proper solution is to follow the statute, Idaho Code § 42-211. Deny the application
based upon a finding that the proposed Brookwood well will adversely impact the Chase senior
water rights. The City is free to re-file its application accompanied by a detailed mitigation plan
that specifies how it will mitigate for the adverse impacts to the Chase water rights. Once that
occurs, the application and mitigation plan would be subject to review by the parties, and IDWR

would be in a position to properly evaluate whether or not the mitigation plan would properly
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negate the adverse impacts to the Chase water rights and allow the application to pass muster
under Idaho Code § 42-211.

Ultimately, this case is a very simple one. The application was filed without a mitigation
plan. The evidence and findings demonstrate that adverse impacts will result if the Brookwood
well is developed. Consequently, the application must be denied under Idaho Code § 42-211.
The hearing officer’s attempt to try to “condition around” the adverse impacts simply highlights
the simple fact that the proposed Brookwood well is a poor location for a high-capacity
municipal well. The recommended order effectively creates a Pandora’s Well—a well, which if
approved and developed, will spawn more litigation, cause severe financial hardship on the
Chases, and threaten the livelihood of the Chase family members whose sole income depends
upon the continued viability of the dairy operation and associated water rights.

DATED this 17" day of May, 2004.

MATT J.

Attorney é)trﬁm
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CERTIFICATE OF SERVICE

The undersigned certifies that on the _17™  day of May, 2004, a true and correct copy
of the within and foregoing document was sent to the following person(s) by the method
indicated below:

Jim Burton U.S. Mail
1896 N. Eagle. Rd.
Eagle, ID 83616

Weldon Fisher U.S. Mail
546 E. Beacon Light Rd.
Eagle, ID 83616

Molly O’Leary, Esq. U.S. Mail
Richardson & O’Leary, PLLC

P. O. Box 1849

Eagle, ID 83616

Bruce Smith, Esq. U.S. Mail
Moore Smith Buxton & Turcke, Chtd
225 N. 9™ St., Ste. 420

Boise, ID 83702
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Bruce M. Smith, ISB #3425 MY 17 2004
Tammy A. Zokan, ISB #5450 - K
MOORE SMITH BUXTON & TURCKE, CHARTERED Departent o Weter Resoumes
Attorneys at Law
225 North 9™ Street, Suite 420
Boise, ID 83702
Telephone: (208) 331-1800
Facsimile: (208) 331-1202
Attorneys for the City of Eagle
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
)
IN THE MATTER OF ) EXCEPTIONS TO
) RECOMMENDED DECISION
CITY OF EAGLE, PETITIONER ) AND ORDER TO BE FILED
} WITH DIRECTOR
APPLICATION FOR PERMIT NO. 63-12448 )
| )

The City of Eagle, by an through its attorneys of record MOORE SMITH BUXTON &
TURCKE, CHARTERED, hereby file exceptions to the Hearing Officer’s Recommended
Decision and Order dated March 8, 2004 as amended by the Hearing Officer’s Recommended
Decision and Order Following Reconsideration served on May 3, 2004, in accordance with Idaho
Code 67-5243(3) and Department Rule 720.02(b).

INTRODUCTION

The City of Eagle is a municipal corporation formed and doing business under the laws of
the State of Idaho. The City is entitled to supply water within the City’s municipal service area
and obligated to supply water to the citizens who depend on the City’s municipal water system. -
The City’s current municipal water system consists of only one (1) City-owned well, Eagle well
#1 (aka Lexington Hills #1). The City’s other City-owned well, Eagle well #2 (aka Lexington

Hills #2), does not produce the quality and quantity of water suitable for the City’s needs.
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Because the City owns only one operating well, it must depend on contracts with United Water
Idaho, Inc. to meet minimum regulatory requirements for community water systems and
emergency demand. Consequently, the City filed an application to amend its existing water right
permit 63-12448 to include two (2) points of diversion (Well #s 3 and 4). The needed diversions
are located in Eagle, Idaho in the SW% SW¥ Sec. 4 T4N RIE (Eagle well #3 aka Brookwood
well) and NEY SEY: Sec. 4 TAN RIE (Eagle well #4). The proposed wells would be used to
supply water to municipal users within the City’s municipal service area, which is illustrated on
Exhibit 3.

The Hearing Officer issued a Recommended Decision and Order in the matter of the
City’s application. The City filed a Petition for Reconsideration. The Hearing Officer granted
reconsideration and issued a Recommended Decision and Order Following Reconsideration (the
“Decision”). The Decision contains Findings of Fact, Conclusions of Law, and a Recommended
Order. The Decision denies the City’s request to reinstate the point of diversion known as Eagle
well #4, The Decision correctly approves the development of the point of diversion for Eagle
well #3 but imposes unreasonable and unsubstantiated restrictions on the City’s development of
the point of diversion. Some of the Findings are contrary to the evidence in the record and
portions of the Decision are arbitrary and capricious, constitute an abuse of discretion, and are
contrary to law.

The Decision forces the City to immediately stop producing water for its citizens when
any claim that a point of diversion is not able to pump the full quantity of water is made. The
City is then prohibited from pumping any water until the allegations are resolved. The Decision
sets forth no standard for what a complainant must show, or if the complainant must show

anything at all, to shutdown the City’s water supply. The Decision is silent as to any procedure
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or process required for making or evaluating complaints. Consequently, anyone can claim their
well is not able to pump at full quantity for whatever reason and the City will have to cease
diverting until the complaint is resolved. These conditions put the City in the position of proving
a negative anytime a water right is not available at maximum quantity regardless of the reason.
That poses real and significant harm to the City’s citizens.

The Decision also orders that the priority date on the amended permit shall be June 8,
2001, which is not the date of the original permit. Not only is the June 8, 2001 priority date
contrary to law, it completely undermines the City’s preexisting agreement with United Water
Idaho. The proposed priority date subverts City’s senior interest in water right no. 63-12448.

The Decision’s denial of the reinstatement of the point of diversion for well site #4 is not
supported by the record. The City presented evidence that it needed the two (2) points of
diversion to comply with minimum regulatory requirements and standards, and the
recommendations of the City Engineer. The City submitted sworn testimony that the City could
and would develop well #4 if needed to meet its citizens’ water needs. No contradictory evidence
was offered by any interested party. In fact, no protestant even objected to the development of
well #4. Indeed, no party even bothered to address well # 4 at all in their post-hearing briefing,
See Chase Estate Post-Hearing Brief, Eagle Water Company Post Hearing Memorandum; and
Burton Group post-hearing correspondence.

The Decision ignores the evidence relating to the protestants’ water rights. The City
submitted substantial evidence showing that the current diversion works for senior water rights
within the area of well #3 are not even capable of pumping the claimed quantities. Even the
Chase Estate testified that it is not using all the water claimed under its “dairy/domestic”

adjudication claim. With the exception of a brief footnote, the Decision does not address this
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evidence. Instead, the Decision obligates the City to insure these water rights are divertible at the
maximum claimed rate which suggests the City must make these water rights better than they
currently exist.

For there reasons stated herein, the Final Decision should be revised as described herein
to conform to the evidence in the record and controlling law.

STANDARD OF REVIEW

A. Contested Case Proceeding

This matter is before the Idaho Department of Water Resources (Department) on the City
of Eagle, Idaho’s application to amend existing municipal water right permit no. 63-12448 to add
two (2) points of diversion. Applications to amend an existing permit are processed under Idaho

Code §§ 42-211 and 42-203A. Section 42-211 provides in part:

Whenever a permit has been issued pursuant to the provisions of this act, and the
permit holder desires to change the place, period, or nature of the intended use, or
make other substantial changes in the method of diversion or proposed use or uses
of the water, he shall file an application for amendment upon forms furnished by
the department of water resources together with the statutory fee for filing and
recording the same, and upon receipt thereof it shall be the duty of the department
of water resources to examine same and if approval thereof would not result in the
diversion and use of more water than originally permitted and if the rights of
others will not be adversely affected thereby, the director of the department of
water resources shall approve said application and return an approved copy to the
permit holder. The director of the department of water resources shall give such
notice to other affected water users as he deems appropriate and may grant the
amendment, in whole or in part or upon conditions, or may deny the same. Notice
of partial approval or conditions or denial of an amendment shall be forwarded to
the applicant by certified mail and shall be subject to judicial review as hereafter
provided. The priority of the right established pursuant to a permit which has
been amended under these provisions shall date from the date of the original
application for permit, provided the permit holder has complied with other
provisions of this act.
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Protests to the application for amendment may be filed with and heard by the
director in the same manner as provided by section 42-203 [42-203A], Idaho
Code, for protests to an application for a permit.

Idaho Code § 42-203A(5) provides, in part, that:

fsJuch hearing shall be conducted in accordance with the provisions of section 42-
1701A(1) and (2), Idaho Code. The director of the department of water resources
shall find and determine from the evidence presented to what use or uses the water
sought to be appropriated can be and are intended to be applied. In all
applications whether protested or not protested, where the proposed use is such (a)
that it will reduce the quantity of water under existing water rights, or (b) that the
water supply itself is insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (e} that it will conflict with the local public interest

- as defined in section 42-202B, Idaho Code, or (f) that it is contrary to
conservation of water resources within the state of Idaho, or (g) that it will
adversely affect the local economy of the watershed or local area within which the
source of water for the proposed use originates, in the case where the place of use
is outside of the watershed or local arca where the source of water originates; the
director of the department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve and grant a permit
for a smaller quantity of water than applied for, or may grant a permit upon
conditions,

The applicant bears the burden of proof for the factors the Department must consider.

Cantlin v. Carter, 88 Idaho 179, 187 (1964); Shokal y. Dunn, 109 Idaho 330, 339 (1985).

However, “a protestant who claims a harm peculiar to himself should have the burden of going
forward to establish that harm.” Id. at 339 (quoting from decision below). Both the applicant and
protestant have the burden of coming forward with information concerning factors affecting the
local public interest. Department Appropriation Rule 40. The Idaho Department of Water
Resources has adopted rules applicable to the factors for processing of the application and setting

forth the criteria for evaluating the factors. Department Appropriation Rules 40 and 45.
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B. On Appeal

An agency’s order may be overturned where its findings: (1) violate statutory' or
constitutional provisions; (2) exceed the agency’s statutory authority; (3) are made upon unlawful
procedure; (4) are not supported by substantial evidence in the record; or (5) are arbitrary,

capricious, or an abuse of discretion. Idaho Code § 62-5279(3); Matter of Permit No. 65-12842,

122 Idaho 59, 61, 831 P.2d 527 (1992).

“A finding of fact without any basis in the record would be clearly erroneous. Also a
finding of fact lacking substantial and competent evidence to support it is clearly erroneous. In
order to uphold an agency’s finding, we must find more that a mere scintilla of evidence.” Id. at
62 (internal citations omitted). For an agency’s decision to avoid being found to be arbitrary and
capricious, the agency must examine the relevant data and articulate a satisfactory explanation
for its action including a rational connection between the facts found and the choice made. See
Motor Vehicle Mfr’s Ass’n v. State Farm Mutual Auto. Ins. Co., 103 S.Ct. 2856, 2866, 463 U.S.
29, 77 L.Ed.2d 443 (1983). An agency action is arbitrary and capricious if the agency has relied
on factors which the legislature has not intended it to consider, entirely failed to consider an
important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise. See 103 S.Ct at 2867.

If an agency order is not affirmed, “it shall be set aside in whole or in part, and remanded

for further proceedings as necessary.” Idaho Code § 67-5279(3).

! Policies enacted by administrative agencies have the force and effect of statutory law. Zattiero v. Homedale

School Dist. No. 370, 137 Idaho 568, 571, 51 P.3d 382 (2002).
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ARGUMENT
A. The Decision’s Requirement that the City Must Cease Diversion Upon a Claim that

a Water Right Holder “is Not Able to Pump the Full Quantity of Water” is Not

Supported by the Evidence in the Record and Imposes Severe Constraints and

Impacts on the Citizens of the City of Eagle.

The Decision requires the City to turn off its pump if “any senior, licensed or decreed,
ground water right holder within a radial distance of 2000 ft. ... is not able to pump the full
quantity of water under the senior right because of declines in ground water levels.”
Recommended Order at § 3, p. 30. The condition affords the City no due process; its right to
divert water is simply lost if a water right is not pumping at “full quantity” regardless of whether
the City is responsible. More importantly, it provides for a continuous shutdown while the
matter is tied up in investigations. The Decision does not include any requirement that a
complainant show or even allege that the City is responsible for any alleged reduction in quantity
before the City must shut down. A City cannot simply turn off its water supply on a whim. A
complainant must have a reasonable basis and information for an allegatiorn of injury.

Shutting users down under a “maximum quantity” standard ignores Idaho law as it relates
to reasonable diversions, application of water to beneficial use and conservation of water
resources, and is contrary to the Department’s own rules regarding injury. The Department
promulgated rules that “apply to all situations in the state where the diversion and use of water
under junior-priority ground water rights ... causes material injury to uses of water under senior-
priority water rights.” Department Conjunctive Management Rule 20. In accordance with Rule
20, when a “call” for water is made, the Department must determine whether the complainant’s

water use is reasonable, whether there is material injury, whether an alternative supply of water

available, whether a mitigation plan is in place, and other relevant factors. See Department
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Conjunctive Management Rules 30 and 42. Additionally, the City must be afforded due process
before its rights are taken away. See Department Conjunctive Management Rule 30.

Moreover, in accordance with the terms of the Decision, before the City is ever allowed
to use well #3 it must have a negotiated mitigation plan in place. Recommended Order at 2, p.
29. Under Department Conjunctive Management Rule 42(2), a senior water right holder cannot
make a call on water when there is a mitigation plan in place. Department Conjunctive
Management Rule 42(2). Under the terms of the Decision, such mitigation plan will be in place;
thus, under the Department’s own rules, no water right holder would be able to make a call on
water, Id.

The Decision also has no basis for obligating the City to insure water rights within a 2000
ft. radius can pump the full quantity under the rights. There is no evidence in the record that
water rights within 2000 ft. of well #3 will be injured. Only one protestant submitted
information regarding potential injury: the Chase Estate submitted allegations related to well #3.
The Eagle Water Company did not present any testimony or witnesses at hearing. Likewise, the
Burton Group did not present any exhibits, testimony or witnesses. The City on the other hand
did offer expert testimony relating to potential impacts.

Mr. Terry Scanlan, P.E., P.G., testified that pumping from the proposed points of
diversion may increase the depth to water in some wells immediately adjacent to the proposed
wells. However, drawdowns are not likely to be significant. According to Mr. Scanlan’s
analysis, based upon the distance of the Burton Group wells from the proposed wells, the depth
of the Burton Group wells and the results of monitoring United Water Idaho, Inc.’s Floating
Feather well’s impact on similarly situated domestic wells, the proposed points of diversion are

not likely to injure the Burton Group water rights. Neither the Burton Group nor Eagle Water
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Company contradicted the City’s expert, identified any water rights at issue, or defined any
alleged injury. Regarding the water right holders identified on Exhibit 400, they similarly did not
allege injury and there is no evidence in the record that the water rights listed on Exhibit 400 will
be injured.

The Decision cites no evidence in support of the Finding that the Burton Group wells
“would be hydraulically connected” to well #3. See Section V at | 48, p. 20.2 Despite that
erroneous Finding, the Decision makes no Finding that the City’s project will impact the Burton
Group water rights, the water rights on Exhibit 400, or any other water right within a 2000 ft,
radius of the City’s diversion, with the exception of the Chase Estate’s domestic water right no.
63-15820. Indeed, there is no such evidence in the record. Under the circumstances there is no
basis for imposing such a severe restriction on the City.

The Decision’s conditions relating to the City’s obligation to insure the “full quantity” of
water rights within 2000 ft. and the requirement that the City cease pumping should be vacated.
These conditions are contrary to law and not supported by the evidence in the record. See
Department Conjunctive Management Rules 20, 30 and 42. At the very least the Final Decision
should be issued in compliance with the Department’s rules and clearly set forth reasonable
obligations if a situation occurs. Simply shutting down the City systems because of a claim is not
reasonable.

B. The Priority Date Assigned by the Decision is Contrary to Law and Constitutes an
Abuse of Discretion.

The Decision establishes a June 8, 2001 priority date for water right no. 63-12448.

2 The Decision’s Finding relating to “hydraulic connection” is a gross oversimplification of the relevant hydrology
that is at odds with the Department’s own analysis of groundwater conditions in the area. See Exhibit 103 at p. 19-
20.
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Recommended Order at 4, p. 30. However, the City’s water right no, 63-12448 has a priority
date of April 8, 1998. Idaho Code § 42-211 provides that the priority date of an amended permit
shall be the date of the original permit. Therefore the June 8, 2001 priority date has no basis in
law and should be corrected.

Additionally, the June 8, 2001 priority date subverts the City’s agreement with United
Water Idaho related to the parties’ water rights. As evidenced by the Department’s records, the
City has an annual 1455 acre ft. “cap™ on its water rights. The City agreed to the cap in exchange
for United Water agreeing that the City could file its application first and acquire priority over
United Water’s water right no. 63-12452. See Exhibit 131 at fn. 2 (March 31, 2000 letter to Jeff
Peppersack). As the result of the parties’ agreement, the priority date for United Water’s water
right no. 63-12452 is April 15, 1998 and the priority date for the City’s water right no. 6312448
is April 8, 1998. Under the priority date unilaterally created by the Decision, water right 63-
12448 retains the cap imposed by United Water but is now junior to United Water and other
water rights not even part of this proceeding. This subrogation causes significant harm to the
City’s water right.

The Decision cites Fremont-Madison v. Ground Water Approp., 129 Idaho 454, 461

(1996), in support of the June 8, 2001 priority date. Fremont-Madison does not authorize the

Department to ignore the plain language of Idaho Code § 42-211. Instead, Fremont-Madison

acknowledged that a priority date could be modified to mitigate enlargement in accordance with
Idaho Code § 42-1426. Idaho Code § 42-1426 authorizes adjusting a priority date to one day
later than a junior water right when (1) there is enlargement resulting in injury (2) and the

resulting injury cannot otherwise be mitigated. Idaho Code § 42-1426; 129 Idaho at 461. Such
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circumstances are not present in this case. Indeed, the Decision concludes that the use of water

under the amended permit “will not be increased.” Conclusions of Law at 421, p. 28.

The Final Decision should include the correct priority date, April 8, 1998.

C. The Denial of Eagle Well No. 4 is Not Supported by the Evidence in the Record, is
Arbitrary and Capricious, Constitutes an Abuse of Discretion, and is Contrary to
the Law.

The Decision denies the City’s application to reinstate the point of diversion for Eagle
well site #4. Recommended Order at p. 30. As shown by the evidence in the record and the
Department’s records, the point of diversion for well #4 was already authorized as a point of
diversion for the City’s water rights 63-11413 and 63-12017. Thus, the Department has already
reviewed well #4 and concluded that it is not speculative and that it does meet all applicable legal
standards. The Department’s own records provide an adequate basis for approving the point of
diversion for well site #4. There is no evidence in the record that the circumstances have
changed since the Department last approved well #4.

In addition to the Department’s previous findings, no one, including the Department,
objected to the inclusion of a point of diversion for well #4; neither the location nor the owner of
the site for well #4 has changed since first identified in 1991;® and, the City provided testimony
to support its plans to construct a well at point of diversion #4. The Final Decision should allow
the City to reinstate the point of diversion for well #4.

Additionally, notice of the City’s application to amend permit no. 63-12448 to add well

site #3 and well site #4 was duly published in accordance with law. While some protests were

* The developers of the Brookwood Subdivision first identified the sites where they wanted wells #3 and #4 located
on land owned by the developers. These are the same well sites the City desires to develop through its application to
amend water right 63-12448. In fact, Brookwood developer Mike Hormaechea attended the November 2003 hearing
on the City’s application and voiced no objection or protest to the City’s testimony regarding use of point of
diversion #4,

APPLICANT’S EXCEPTIONS - PAGE 11



filed relating to well site #3, no one protested well site #4. No one met their burden to establish

harm or even made a claim or protest related to well site #4, See Shokal v. Dunn, 109 Idaho at

339. The City proposed well site #4 so that it had another well site option in case well #3 did not
work out or if an additional well site were otherwise needed. Sworn testimony indicated that the
City could and would develop well #4 if needed to provide water to its citizens. No
contradictory evidence was presented. There is no evidence in the record supporting the denial
of the point of diversion for well #4 and the City’s application to reinstate the point of diversion
for well #4 to water right permit 63-12448 should be granted.

D. The Decision’s Findings Relating to the Chase Estate’s Water Rights are Not
Supported by the Evidence in the Record and Hold the City to an Unobtainable
Standard.

The Decision’s Findings of Fact describe the neighboring senior Chase Estate water
rights as they appear on paper. See Section V, Impact on Water Quantity Under Existing Water
Rights at Y 38-47, p. 18-21. The Decision then obligates the City to mitigate for impacts to the
Chase Estate water rights and insure that all neighboring water rights can divert their “full
quantity” as described on paper. See Recommended Order at §f 2b and 3, p. 29-30. There is no
basis for Decision’s Findings relating to the Chase Estate’s water rights.

The City submitted significant evidence demonstrating that the Chase Estate diversions
are not capable of pumping the amount of water claimed. Mr, Scanlan testified that, based on the
design configuration of the “dairy/domestic” well, it is not currently capable of producing the .13
cfs claimed by the Chase Estate during the hearing. Furthermore, the Chase Estate’s
“dairy/domestic” diversion is currently on the verge of failure using the current pumping

configuration. Mr. Scanlan testified that the existing well and pump configuration are not

reliable under current water level conditions, and that the 100-year old well’s 3-inch diameter
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bore hole and unknown construction design is not reliable as the sole water source for a dairy.
Mr. Scanlan testified that it is not prudent to rely on the “dairy/domestic” well for a dairy
operation and that if the Chase Estate desired a reliable water supply, it should be making

improvements and upgrading its diversions regardless of the City’s project.

Mr. Scanlan further testified that the existing well and pump configuration at the “small
irrigation well” could definitely not pump the .42 cfs claimed by the Chase Estate and that given
the age and antiquated pumping system in place, the well does not represent a reasonable means
of diversion. Mr. Scanlan described the Chase Estate’s dairy/domestic and small irrigation wells
as antiquated, unreasonable means of diversion. Mr. Shaw did not rebut Mr. Scanlan’s testimony
about the dairy/domestic and small irrigation wells. This evidence is ignored by the Decision.

Significantly, the Chase Estate testified that water right nos. 63-5226 and 63-15820
should be less than they appear on paper: Mr. Mike Chase testified that the “dairy/domestic”

right, water right nos. 63-5226 (dairy) and 63-15820 (domestic) should be .13 cfs, not .31 cfs.

Since the water rights have not been used as they appear on paper and cannot be completely

satisfied today, the Decision appears to obligate the City to mitigate for impacts it did not cause.
Additionally, the conditions imposed on water right permit no. 63-12448 undermine

Idaho law making unappropriated waters available for appropriation and Idaho policy promoting

the application of water to its maximum use and benefit. See Parker v. Wallentine, 103 Idaho at

513. “[W]hile the doctrine of “first in time is first in right’ is recognized, a reasonable exercise of
this right shall not block full economic development of underground resources. Prior
appropriators of underground water shall be protected in the maintenance of reasonable
groundwater pumping levels as may be established by the director of the department of water

resources as herein provided.” Idaho Code § 42-226. The information in the record shows that
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the approval of the City’s application is not likely to significantly affect reasonable pumping
levels. The evidence in the record shows that the Chase Estate’s antiquated diversions are not
reasonable and are incapable of pumping the claimed water rights.
The Final Decision should require the City to mitigate only for material injury to valid
water rights, if the City’s diversion is the cause of said injury. The Department should determine
allegations of injury and appropriate mitigation under the Department’s existing rules developed

specifically for such situations. See Section A, above and Section E, below.

E. The Negotiated Mitigation Provisions are Not Supported by the Evidence in the
Record or the Law and Constitute an Abuse of Discretion.

The Decision mandates that the City complete a pump test, establish a pumping rate
“cap,” and then negotiate an agreement with the Chases to resolve any impact the identified
pumping rate might have on the Chase Estate’s water right no. 63-15820, Recommend Order at
92, p. 27-28. It also appears that the same mandate under condition 2 also applies to the Chase
Estate’s non-domestic diversion of water right 63-5226. See Conclusion at 93, p. 23.
Recommended condition number 2 seems to presume that material injury to a water right will
occur but the Decision never makes any finding as to injury.” Furthermore, any such presumption
is contradicted by the evidence in the record. The City presented the expert testimony of Mr.
Terry Scanlan, P.E., P.G., which is contrary to the Decision’s presumption and was largely
ignored by the Decision. For example, after significant investigation and analyses, Mr. Scanlan
concluded in part that (1) there is adequate groundwater to satisfy existing water rights plus new

uses; (2) the anticipated pumping from the new wells is not going to significantly affect

* While domestic water rights are exempt from reasonable pumping level standards, other water rights are not exempt
and are subject to Idaho Code § 42-226. Parker v. Wallentine, 103 Idaho 506 (1982).

* The Decision makes Findings regarding what drawdowns could potentially be but makes no Finding that the
approval of the City’s application will amount to material injury to any water right.
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groundwater levels; (3) the Protestants’ water rights are not likely to be injured; (4) the Chase
Estate dairy/domestic and small irrigation wells and pumps are not currently capable of
producing the amount of water claimed at these diversions; (5) in the unlikely event that the
City’s proposed points of diversion were to have a significant impact on groundwater levels in
the vicinity of the dairy/domestic and small irrigation wells, there are alternative ways to
continue current water use. Neither the record nor the Decision indicates that material injury to a
water right will occur; consequently there is no basis for ordering the City to mitigate for an
unidentified injury.

Second, the Decision has made a determination on some mitigation related issues but
then says the City has to go to District Court to resolve others. Significantly, it is the Department
that is the expert agency qualified to determine water resource related issues, not the District
Court. Additionally delegating the Department’s duties to the District Court is contrary to the
Department’s own rules, which provide a process for developing a mitigation plan and
Department approval of such plans. Under Department Conjunctive Management Rule 42, a
mitigation plan shall be submitted to the Department. The Department then gives notice, holds a
hearing if necessary, and evaluates the plan under Idaho Code § 42-222, just as for a transfer of
water rights. Department Conjunctive Management Rule 42. Included in the factors the
Department considers when evaluating mitigation plans is whether replacement water or other
compensation will be provided to offset injury to senior water rights. Id. Accordingly, matters
concerning mitigation should be determined by the Department. The Department cannot
disregard its own Rules and simply shift its obligations to the District Court. In any event, if this
matter were presented to a District Court, since the Department is the expert agency, it is very

likely a District Court would turn to the Department for its review and recommendation.
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If the Director determines that that a mitigation plan is necessary, the Final Decision
should provide that the mitigation plan will be developed in accordance with Idaho law and
Department Rules. The City would then propose a mitigation plan to the Depariment in

accordance with Parker v. Wallentine, 103 Idaho 506 (1982) and the Department’s Rules. Any

other result is contrary to law and subjects the City to the burden and delays of yet another time

consuming and costly process.

F. The Decision’s Condition Imposing a Diversion/Pumping Limit is Not Supported by
the Evidence in the Record, is Arbitrary and Capricious, and Constitutes an Abuse
of Discretion.

The Decision requires the City to conduct a pump test, determine the maximum rate it
will pump at well #3, and determine what the impacts to neighboring water rights would be at
that rate. Recommended Order at §2, p. 29. The maximum rate would then be a limiting
condition on well no. 3 and the City would be obligated to mitigate at that rate. Id. Presumably, if
the City later needed to increase that amount, it would have to make application to the
Department and there would be an opportunity for protests. This is unworkable from a municipal
provider’s perspective. To best provide for its municipal users, the City must be able to utilize
its water supplies at all times. As the record reflects, the proposed wells would be used in
conjunction with Eagle well #1 to supply water to users within the City’s municipal service area.
While the City anticipates pumping an average of 200-250 gpm from proposed Eagle well #3 on
average, a significant reason for a multi-well system is back-up supply. The City will need to
rely on well #3 in the event of a well or pump failure, and must be able to adjust its pumping rate
accordingly. Thus, the condition puts the City between a rock and a hard place. If the City sets

the “cap” to reflect emergency conditions, the Decision suggests the City will have to mitigate at

all times for conditions present only in emergency situations. On the other hand, if the City sets
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the “cap™ at the average anticipated diversion rate, it will be unable to utilize the diversion in
emergency situations. Finally, the diversion cap is contrary to the Department’s own rules for the
reasons stated in Sections A and E, above, and should not be included in the Final Decision.

G. The Decision’s Findings Related to the Existing Permitted Point of Diversion, Eagle
Well No. 2 is Not Supported by the Evidence in the Record.

The Decision finds that “no evidence was offered to explain why a new well could not be
drilled at this point of diversion....” Section III, Applicant and Permit No. 63-12448, at ] 21, p.
11. This Finding is completely unsupportable given the record. The evidence in the record
shows that well logs and recorded well performance indicate that aquifer conditions tend to
improve in areas farther west of the foothills in the area of Eagle, Idaho. Additionally, both Mr.
Scanlan and Mr. Vernon Brewer opined that the water quality and quantity are better at well site
#3 than in the area of well #2. These opinions are confirmed by the Department’s own report. See
Exhibit 103 at p. 24-26; see also Exhibit 102 at p. 3. The City also presented evidence describing
the problems with well #2, the problems with the general water quality in the area of well #2, the
efforts the City had undertaken in attempt to fix well #2, and the City Engineer’s
recommendation that the City develop a water supply farther west and not expend any more
money trying to fix well #2. Id.; see also Exhibit 106 at p. 4. Thus, the purpose of the City’s
application is to replace failed Eagle well #2 and equip the City with the desired City-owned
multi-well system. Any such Findings relating to well #2 in the Final Decision should be revised
to conform to the evidence in the record.

CONCLUSION

In summary, the Decision correctly approves the point of diversion for Eagle well #3;

however, portions of the Decision’s Findings, Conclusions, and Recommended Order are not

based on the evidence in the record and are contrary to law. Additionally, the Recommended
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Order is arbitrary and capricious in that it is completely unworkable from the standpoint of
municipal provider. A municipal provider cannot “immediately cease” diverting water without
putting its citizens at substantial risk. At the very least, there should be clear a standard and
process for determining whether a water right is injured before the City is ordered to cease
pumping water; and any mitigation should only obligate the City to make a valid water right
whole, not better. Additionally, the establishment of a mitigation plan and administration of the
prior appropriation doctrine must be in accordance with Idaho law and the Department’s own
rules. The Final Decision should be consistent with the information contained herein.

Due to the importance of this matter to the City of Eagle and novelty of the issues
presented by the Recommend Decision and Order, oral argument on the City’s Exceptions is

requested.

MOORE SMITH BUXTON & TURCKE,
CHARTERED

Cloyi

Tamnjy A. Zokan'—"
Attorngys for City of Eagle
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the ﬂ day of May, 2004, I caused to be served a true and
correct copy of the foregoing EXCEPTIONS by the method indicated below, and addressed to

the following:

IDWR X U.S. Mail

Western Region Hand Delivered

2735 Airport Way Overnight Mail

Boise, Idaho 83705 Facsimile

Matt Howard U.S. Mail

P.O. Box 190012 Hand Delivered

Boise, Idaho 83719 Overnight Mail
Facsimile

Molly O’Leary K U.S. Mail

Eagle Water Co. Hand Delivered

P.O. Box 1849 Overnight Mail

Eagle, ID 83616 Facsimile

Jim Burton X U.S. Mail

1896 N. Eagle Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile

IDWR Director U.S. Mail

State Office Hand Delivered

1301 N. Orchard Street Overnight Mail

Boise, Idaho 83706 Facsimile
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RECEIVED

" 7
Bruce M. Smith, ISB #3425 MAY 1

Tammy A. Zokan, ISB #5450 Dapartment of Waler Resoureas

MOORE SMITH BUXTON & TURCKE, CHARTERED
Attorneys at Law

225 North 9 Street, Suite 420

Boise, ID 83702

Telephone: (208) 331-1800

Facsimile: (208) 331-1202

Attorneys for the City of Eagle

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
)
IN THE MATTER OF ) RESPONSE TO CHASE
) ESTATE’S EXCEPTIONS TO
CITY OF EAGLE, PETITIONER ) RECOMMENDED DECISION
)
APPLICATION FOR PERMIT NO. 63-12448 )
)

The City of Eagle, by and through its attorneys of record MOORE SMITH BUXTON &
TURCKE, CHARTERED, hereby responds to the Chase Estate’s Exceptions to the
Recommended Decision, dated March 22, 2004. The Hearing Officer issued a Recommended
Decision and Order Following Reconsideration dated April 30, 2004. To the City’s knowledge,
the Chase Estate has not filed Exceptions to the April 30, 2004 Decision.

INTRODUCTION

The City of Eagle is a municipal corporation formed and doing business under the laws of
the State of Idaho. The City is entitled to supply water within the City’s municipal service area
and obligated to supply water to the citizens who depend on the City’s municipal water system.
The City’s current municipal water system consists of only one (1) City-owned well, Eagle well
#1 (aka Lexington Hills #1). The City’s other City-owned well, Eagle well #2 (aka Lexington

Hills #2), does not produce the quality and quantity of water suitable for the City’s needs.
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Because the City owns only one operating well, it must depend on contracts with United Water
Idaho, Inc. to meet minimum regulatory requirements for community water systems and
emergency demand. Consequently, the City filed an application to amend its existing water right
permit 63-12448 to reinstate two (2) points of diversion (well #s 3 and 4) previously included on
the City’s other water rights. The needed diversions are located in Eagle, Idaho in the SW¥
SW' Sec. 4 TAN RIE (Eagle well #3 aka Brookwood well) and NE% SE% Sec. 4 T4N R1E
(Eagle well #4). The proposed wells would be used to supply water to municipal users within the
City’s municipal service area, which is illustrated on Exhibit 3.

A hearing on the City’s application was held on November 13 and 14, 2003 and the
Hearing Officer issued a Recommended Decision and Order dated March 5, 2004. The City filed
a Petition for Reconsideration on the Recommended Decision on March 22, 2004. The Chase
Estate Protestants, filed Exceptions to the Recommended Decision on the same date. The
Hearing Officer granted reconsideration and issued a Recommended Decision and Order
Following Reconsideration on April 30, 2004, which was served on May 3, 2004.

LEGAL STANDARDS
A, Contested Case Proceeding

This matter is before the Idaho Department of Water Resources (Department) on the City
of Eagle, Idaho’s application to amend existing municipal water right permit no. 63-12448 to add
two (2) points of diversion. Applications to amend an existing permit are processed under Idaho
Code §§ 42-211 and 42-203A. Section 42-211 provides in part:

Whenever a permit has been issued pursuant to the provisions of this act, and the

permit holder desires to change the place, period, or nature of the intended use, or

make other substantial changes in the method of diversion or proposed use or uses

of the water, he shall file an application for amendment upon forms furnished by
the department of water resources together with the statutory fee for filing and
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recording the same, and upon receipt thereof it shall be the duty of the department
of water resources to examine same and if approval thereof would not result in the
diversion and use of more water than originally permitted and if the rights of
others will not be adversely affected thereby, the director of the department of
water resources shall approve said application and return an approved copy to the
permit holder. The director of the department of water resources shall give such
notice to other affected water users as he deems appropriate and may grant the
amendment, in whole or in part or upon conditions, or may deny the same. Notice
of partial approval or conditions or denial of an amendment shall be forwarded to
the applicant by certified mail and shall be subject to judicial review as hereafter
provided. The priority of the right established pursuant to a permit which has
been amended under these provisions shall date from the date of the original
application for permit, provided the permit holder has complied with other
provisions of this act.

* % &

Protests to the application for amendment may be filed with and heard by the
director in the same manner as provided by section 42-203 [42-203A], Idaho
Code, for protests to an application for a permit.

Idaho Code § 42-203A(5) provides, in part, that:

[s]uch hearing shall be conducted in accordance with the provisions of section 42-
1701A(1) and (2), Idaho Code. The director of the department of water resources
shall find and determine from the evidence presented to what use or uses the water
sought to be appropriated can be and are intended to be applied. In all
applications whether protested or not protested, where the proposed use is such (a)
that it will reduce the quantity of water under existing water rights, or (b) that the
water supply itself is insufficient for the purpose for which it is sought to be
appropriated, or (c) where it appears to the satisfaction of the director that such
application is not made in good faith, is made for delay or speculative purposes, or
(d) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (e) that it will conflict with the local public interest
as defined in section 42-202B, Idaho Code, or (f) that it is contrary to
conservation of water resources within the state of Idaho, or (g) that it will
adversely affect the local economy of the watershed or local area within which the
source of water for the proposed use originates, in the case where the place of use
is outside of the watershed or local area where the source of water originates; the
director of the department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve and grant a permit
for a smaller quantity of water than applied for, or may grant a permit upon
conditions.

The applicant bears the burden of proof for the factors the Department must consider.

Cantlin v. Carter, 88 Idaho 179, 187 (1964); Shokal v. Dunn, 109 Idaho 330, 339 (1985).
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However, “a protestant who claims a harm peculiar to himself should have the burden of going
forward to establish that harm.” Id. at 339 (quoting from decision below). Both the applicant and
protestant have the burden of coming forward with information concerning factors affecting the
local public interest. Department Appropriation Rule 40. The Idaho Department of Water
Resources has adopted rules applicable to the factors for processing of the application and setting
forth the criteria for evaluating the factors. Department Appropriation Rules 40 and 45.

B. On Appeal

An agency’s order may be overturned where its findings: (1) violate statutory' or
constitutional provisions; (2) exceed the agency’s statutory authority; (3) are made upon unlawful
procedure; (4) are not supported by substantial evidence in the record; or (5) are arbitrary,

capricious, or an abuse of discretion. Idaho Code § 62-5279(3); Matter of Permit No. 65-12842,

122 Idaho 59, 61, 831 P.2d 527 (1992).

“A finding of fact without any basis in the record would be clearly erroneous. Also a
finding of fact lacking substantial and competent evidence to support it is clearly erroneous. In
order to uphold an agency’s finding, we must find more that a mere scintilla of evidence.” Id. at
62 (internal citations omitted). For an agency’s decision to avoid being found to be arbitrary and
capricious, the agency must examine the relevant data and articulate a satisfactory explanation
for its action including a rational connection between the facts found and the choice made. See

Motor Vehicle Mfr’s Ass’n v. State Farm Mutual Auto. Ins. Co., 103 S.Ct. 2856, 2866, 463 U.S.

29, 77 L.Ed.2d 443 (1983). An agency action is arbitrary and capricious if the agency has relied

on factors which the legislature has not intended it to consider, entirely failed to consider an

: Policies enacted by administrative agencies have the force and effect of statutory law. Zattiero v. Homedale

School Dist. No. 370, 137 Idaho 568, 571, 51 P.3d 382 (2002}).
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important aspect of the problem, offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise. See 103 S.Ct at 2867.
If an agency order is not affirmed, “it shall be set aside in whole or in part, and remanded
for further proceedings as necessary.” Idaho Code § 67-5279(3).
ARGUMENT

1. The Department Properly Granted the City’s Application to Amend its Existing
Permit.

Idaho Code § 42-211 authorizes the Director of the Department to grant an amendment to
an existing permit, “in whole or in part or upon conditions, or may deny the same.” The
Department routinely imposes conditions on permits. Said conditions primarily serve to insure
that the permitted water use complies with Idaho law and Department regulations. In this case,
the Hearing Officer recommended the approval of the City’s application in part and
recommended a number conditions purported to mitigate for any injury that might result. While
the imposition of reasonable conditions is permissible to ensure the maximum use of the state’s
water resource and the protection of water users, the conditions imposed in this case are not
supported by the record or authorized by law. Notwithstanding the problems with the conditions
imposed by the Recommended Decision, the Recommended Decision correctly allows the City to
add well #3 to the City’s existing water right permit no. 63-124438.

A. The Evidence in the Record Shows That the City’s Project is Unlikely to Injure
the Chase Estate’s Water Rights and Should be Permitted.

With the exception of water used for domestic purposes prior to 1978, only reasonable

pumping levels of senior water rights are protected. Parker v. Wallentine, 103 Idaho 506 (1982).

Domestic purposes are defined at Idaho Code § 42-111, and include limited domestic, irrigation

RESPONSE TO EXCEPTIONS - PAGE 5



» »
and stock use not exceeding 13,000 gallons per day. Just because a water right is used for
domestic or stock use, it does not automatically meet the definition of a “domestic purpose.”
See Idaho Code § 42-111. Only one of the Chase Estate’s water rights falls under Idaho Code §
42-111: water right no. 63-15820. Water right no. 63-15820 is a partially decreed water right
serving the Chase home and is for .04 cfs and shall not exceed 13,000 gallons per day. Exhibit
150.

Even if a senior domestic water right or other reasonable diversion is impacted by water
use by a junior appropriator that does not mean the junior user is precluded from diverting water
for a beneficial use. If water can be provided to the junior appropriator as well as the senior
appropriator by changing the method or means of diversion of the senior appropriator, the junior
appropriator can appropriate water so long as the junior appropriator pays the expense of any
change needed to supply the senior appropriator. 103 Idaho at 514. This insures the maximum
development of the state’s water resources. Id.

Based upon the evidence in the record, the City’s project should not injure the Chase
Estate’s domestic right or any reasonable diversions. As the record reflects, in the case the City’s
project actually injures the Chase Estate, there are modifications that could be made to the Chase
Estate’s diversions to allow the City and Chase Estate to both divert without injury. The City has
agreed to pay for any such changes needed to supply water to the Chase Estate.

SUMMARY OF EVIDENCE

The City presented expert testimony and evidence relating to the construction of the
City’s proposed wells #3 and #4. The Chase Estate however only presented evidence concerning
allegations of injury it attributes to the City’s well #3. In response to the Chase Estate’s protest,

the City’s expert conducted an investigation of the Chase Estate’s diversions and reviewed
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information provided by the Chase Estate regarding their diversions, including the dairy well
(water right nos. 63-5226 and 63-15820), the small irrigation well (water right no. 63-5229) and
the large irrigation well (water right no. 63-8663).> Given that no well logs are available for the
dairy well and the small irrigation well, and there is little if any information about the wells, the
City’s expert had to rely on information provided by the Chase Estate. Based upon the
information about the groundwater resource in the area of the proposed project, the City’s
planned development and use of well #3, the expert’s observations of the well/pump
configurations, and the Chase Estate’s representations relating to the use of their wells, the City’s
expert concluded it was unlikely that the City’s proposed wells would injure the Chase Estate’s
water rights. However, given so little is known about the Chase Estate’s antiquated system of
wells, the City’s expert described potential mitigation measures that would redress any actual
mjury to the Chase Estate’s individual wells actually caused by the City. The City’s
representatives testified that the City is committed to undertake mitigation necessary to insure the
City’s projects do not injure the Chase Estate.

1. Dairy/domestic well (water rights nos. 63-5226 and 63-15820).

At the hearing, the Chase Estate offered testimony correcting its actual use of the dairy
well (water rights 63-5226 and 63-15820). According to Mike Chase, the correct amount of that
water right should be .13 cfs, not .31 cfs. The Chase Estate offered testimony describing the use
of the dairy well water rights to supply water for the commercial dairy operation and to provide
domestic water for a home. The City’s expert testified that the dairy well is not a reasonable

means of diversion that it is on the verge of failure and is not currently capable of diverting .13

? While the Chase Estate has other water rights, it has not alleged injury to its other water rights. However, the City
did provide evidence that the other water rights would not be impacted by the City’s project.
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cfs. The City’s expert concluded that the City’s wells would not reduce the Chase Estate’s
ability to divert the amount of water the Chase Estate can currently divert. However, the expert
identified available pumps which could produce the amount of water being beneficially used by
the Chase Estate in the case water levels dropped for whatever reason.

The City presented reports and expert testimony concerning the predicted effects of
pumping Eagle well #3. See Exhibit 103, Idaho Department of Water Resources’ Open File
Report on Ground-Water Conditions in the Dry Creek Area, Eagle, Idaho; Exhibit 104, Results
of the 30-Day Pumping Test and Aquifer Analysis regarding Lexington Hills well no. 1 (aka
Eagle well #1) by CH2M HILL; Exhibit 105, Aquifer Test at Floating Feather Well by Mr. Terry
Scanlan, P.E., P.G.; Exhibit 102, Summary of Groundwater Conditions in The Vicinity of
Proposed Brookwood Subdivision Well Site, by Mr. Bill Strowd, P.G., a former employee of the
City Engineer. The City’s expert testified that during his site investigation the Chase Estate
representatives provided information regarding the dairy well pumps, including the 30 psi pump
pressure setting. The Hearing Officer’s actual Findings relating to the potential drawdowns in the
dairy/domestic well are consistent with the expert reports and testimony submitted in this
matter.> Contrary 1o the Chase Estate’s assertions, the Hearing Officer made no Finding that the
dairy well would be rendered unusable.

2. Small irrigation well (water right no. 63-5229)

The Chase Estate testified they use the small irrigation well (water right no. 63-5229) to

irrigate 20 acres. The Chase Estate claims .42 cfs for water right no. 63-5229 (irrigation and

? The Hearing Officer’s conclusion regarding short-term impacts may be conservative because it is based on a
calculated impact at 250 ft. rather than 509 ft. Exhibit 105 (Scanlan Report).
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stockwater) plus an additional .04 cfs for domestic supply.* See Exhibit 146. The Chase Estate
testified that no water has been diverted from the small irrigation well since 1983. According to
the Mr. Mike Chase, there has been adequate surface waste water to irrigate and consequently
there has been no need to utilize the small irrigation well. Mr. Chase testified that because the
Chase Estate has not needed the well to irrigate, there is no power to the well and no need to test
the well. The Chase Estate presented no testimony regarding its use of water right no. 63-5229
for domestic or stockwater purposes. The City’s expert concluded that the small irrigation well
and pump configuration is not a reasonable means of diversion and is not capable of producing
the claimed .42 cfs. Furthermore, the record supports a conclusion that given the extremely long
history of non-use of this well and water right, it is highly unlikely that it would be impacted at
all,

The City presented reports and expert testimony concerning tﬁe predicted effects of
pumping Eagle well #3. See Exhibit 103, Idaho Department of Water Resources’ Open File
Report on Ground-Water Conditions in the Dry Creek Area, Eagle, Idaho; Exhibit 104, Results
of the 30-Day Pumping Test and Aquifer Analysis regarding Lexington Hills well no. 1 (aka
Eagle well #1) by CH2M HILL; Exhibit 105, Aquifer Test at Floating Feather Well by Mr. Terry
Scanlan, P.E., P.G.; Exhibit 102, Summary of Groundwater Conditions in The Vicinity of
Proposed Brookwood Subdivision Well Site, by Mr. Bill Strowd, P.G., a former employee of the
City Engineer. The Hearing Officer’s Findings relating to the potential impacts to the small

irrigation well are consistent with the expert reports and testimony submitted in this matter.

4 The Chase Estate does not limit its claim to 13,000 gpd; thus, it does meet the requirements of Idaho Code § 42-
111,
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3. Large irrigation well (water right no. 63-8663).

The Chase Estate claims 2.0 cfs from the large irrigation well (water right no. 63-8663)
for irrigation and stockwater use.” Unlike the antiquated dairy and small irrigation wells, more is
known about the large irrigation well because a well log has been filed with the Department.
However, information regarding actual pump configuration and water level was provided by the
Chase Estate. Given the location and configuration of the large irrigation well, the City’s expert
detemined that the well is capable of producing the full water right even if there are significant
water level declines and concluded that the City’s project is not likely to injure water right no.
63-8663. However, the City’s expert testified regarding deficiencies in the pump in the large
irrigation wéll and recommended that it be replaced with a more efficient pump regardless of the
City’s project.

The City presented reports and expert testimony concerning the predicted effects of -
pumping Eagle well #3, See Exhibit 103, Idaho Department of Water Resources’ Open File
Report on Ground-Water Conditions in the Dry Creek Area, Eagle, Idaho; Exhibit 104, Results
of the 30-Day Pumping Test and Aquifer Analysis regarding Lexington Hills well no. 1 (aka
Eagle well #1) by CH2M HILL; Exhibit 105, Aquifer Test at Floating Feather Well by Mr. Terry
Scanlan, P.E., P.G.; Exhibit 102, Summary of Groundwater Conditions in The Vicinity of
Proposed Brookwood Subdivision Well Site, by Mr. Bill Strowd, P.G., a former employee of the
City Engineer. The Hearing Officer’s Findings relating to the potential impacts to the large

irrigation well are consistent with the expert reports and testimony submitted in this matter.

3 The Chase Estate does not use this water right for domestic purposes at all or limit its claim to 13,000 gpd; thus, it
does meet the requirements of Idaho Code § 42-111.
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B. Granting the City’s Application is in the Public Interest as Defined by Idaho
Code § 42-202B(3).

The “local public interest” is defined as “the interests that the people in the area directly
affected by a proposed water use have in the effects of such use on the public water resource.”
Idaho Code § 42-202B(3). The people in the area directly affected by the City’s proposed wells,
including the Chase Estate, are benefited by the City’s application for a number of reasons.
Indeed, the City’s desire to act in the best interest of its citizens is the reason for the City’s
application. The evidence in the record shows the City’s elected officials® and City Engineer’s
determination that there is an immediate need for additional wells to meet regulatory
requirements and the needs of the City’s citizens, so that the City can best serve its citizens and
(1) insure a reliable source of potable water; (2) further insure that there is adequate water to
fight fires and respond to other emergency situations; (3) provide for better distribution across
pressure zones; and (4) decrease maintenance costs. Additionally, the City’s project benefits
water users by serving a large number of households using only a few wells and thereby
significantly reduces the potential for groundwater contamination. The City’s municipal wells
must comply with higher standards and controls than domestic wells resulting in less impact to
the aquifer and a better quality water supply. Finally, the City’s water supply provides an
alternative supply for domestic well users if there is any problem with a domestic well. The
City’s project is consistent with Idaho law as it relates to reasonable diversions, application of
water to beneficial use, conservation of water resources, and full economic development of the
groundwater resource.

CONCLUSION
For the reasons stated in the City’s Exceptions filed concurrently with this Response and

herein, the City’s application to add additional points of diversion to its existing water right
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permit should be approved. A Final Order should be entered approving the City’s application that

is consistent with Idaho Law, Department Regulations and the evidence in the record.

MOORE SMITH BUXTON & TURCKE, CHARTERED
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CERTIF ICATE OF SERVICE

I HEREBY CERTIFY that on the l‘ZIay of May, 2004, I caused to be served a true and
correct copy of the foregoing RESPONSE by the method indicated below, and addressed to the

following:

IDWR

Western Region
2735 Airport Way
Boise, Idaho 83705

Matt Howard
P.O. Box 190012
Boise, Idaho 83719

Molly O’Leary
Eagle Water Co.
P.O. Box 1849
Eagle, ID 83616

Jim Burton
1896 N. Eagle Road
Eagle, ID 83616

IDWR Director

State Office

1301 N. Orchard Street
Boise, Idaho 83706

X

U.S. Mail
_______Hand Delivered

Overnight Mail

_____Facsimile

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile

Hand Delivered
___ Overnight Mail
Facsimile

U.S. Mail
Hand Delivered
Overnight Mail
Facsimile

X
X U.S. Mail
X

U.S. Mail

E Hand Delivered

Overnight Mail
Facsimile

y /P
Aﬁw A. ZOKAN \
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