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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
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INRE: )
PICABO LIVESTOCK COMPANY ) BETITION TO CORRECT
TRANSFER NOS. 5044, 5045, 5046, ) CLERICATL ERROR ON
- 69624 AND 69626, - : ) - TRANSFERS - -
)
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COMES NOW PICABO LIVESTOCK COMPANY ("Petitioner"), by and through its
undersigned counsel of record, and petitions the Idaho Department of Water Resources (the
"Department™) for an order correcting clerical errors on Transfer Nos. 5044, 5045, 5046, 69624 and
69626 (hereinafter collectively referred to as the "Approved Transfers").

Petitioner seeks the Department's action correcting certain clerical errors on the above-
numbered Approved Transfers all as more specifically set forth hereinafter.

FACTS

The first three identified Approved Transfers (5044, 5045 and 5046) were approved, subject
to conditions, on March 20, 1998. Pursuant to the Memorandum from Allen Merritt attached hereto
as Exhibit "A", and by this reference incorporated herein, certain standard conditions were
recommended to be placed on the Approved Transfers, which included the following:

This right when combined with all other rights shall provide no more
than 0.02 cfs per acre nor more than 3.5 afa per acre at the field
headgate for irrigation of the land above.

Such condition of approval was inconsistent with the rates of diversion per acre listed on the
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Approved Transfers. As a consequence, Dr. Charles Brockway contacted the Department, and
advised Department personnel of the inconsistency. Thereafter, Department Agent Jim Johnson
wrote the Memorandum attached hereto as Exhibit "B", and by this reference incorporated herein.
Pursuant to that memorandum, the condition was to be removed. The condition was removed from
the surface water rights in the Amended Order, but was left on as a condition for the ground water
rights. This appears to constitute a clerical error, since leaving the condition on the ground water
rights would restrict "all other rights." Mr. Johnson's Memorandum made no distinction between
surface water rights or ground water rights. Although the Department recognized that limiting the
diversion to 3.5 acre feet per acre was not appropriate, these Approved Transfers still contain a total
limit of 9,489.6 acre feet, which is exactly equivalent to 3.5 acre feet per acre.

The fourth and fifth identified Approved Transfers (69624 and 69626) were approved,
subject to conditions, on May 7, 2004. Certain conditions of approval that were placed on those
transfers were also inconsistent with the rates of diversion per acre. An analysis of the records of
the Watermaster of Water District 37 was previously submitted to the Department. This analysis
showed that the maximum annual diversion at the points of diversion serving Petitioner’s lands
was 6.3 acre-feet per acre. This equates to 17,081 acre-feet for the 2711.3 acres authorized by
the Petitioner’s water rights.

RELIEF REQUESTED

Petitioner respectfully requests that the Department correct the Approved Transfers as

follows:
1. Transfer No. 5044:
(a) Delete Condition No. 5.

2. Transfer No. 5045:
(a) Delete Condition No. 5.

3. Transfer No. 5046:
(a) Condition No. 7 — delete the phrase "nor a total combined annual
volume of 9505.2 acre feet."
() Condition No. 8 — delete the phrase "9489.6 acre feet at the field
headgate", and substitute in its stead "6.3 afa at the points of
diversion."
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4, Transfer No. 69624

(a) Water Right No. 37-2627A. — Condition No. 4 — delete the phrase
"measured at the field headgate of 9489.6 af", and substitute in its
stead "measured at the points of diversion of 17,081 af™.

(b) Water Right No. 37-11911 — Condition No. 6 -- delete the phrase
"measured at the field headgate of 9489.6 af", and substitute in its
stead "measured at the points of diversion of 17,081 af".

(c) Water Right No. 37-11914 — Condition No. 7 -- delete the phrase
"measured at the field headgate of 9489.6 af', and substitute in its
stead "measured at the points of diversion of 17,081 af".

5. Transfer No. 65626:
(a) Water. Right No. 37-21

) Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(i)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

(iii)  Condition No. 3 — delete "at the ficld headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

(b)  Water Right No. 37-22 — [same as 37-21]

1) Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(i)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

(iii) Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af”.

(c) Water Right No. 37-186 — [same as 37-21 except Conditions are

numbered 3&4)

(i) Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(ii) Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

(1)  Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

(d) Water Right No. 37-187 — [same as 37-21]

1) Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
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(8)

()

(ii)
(i)

17,081 af."

Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-189 — [same as 37-21 except Conditions are

&y

(if)
(i)

numbered 3&4]

Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af.”

Additionally, delete "9489.6 at the field headgate". In its stead,

. substitute "17,096.6 af at the points of diversion".

Condition No. 3 — delete "at the field headgate of 9489 6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-213 — [same as 37-21 except Conditions are

O

(i)
(i)

numbered 3&4]

Condition No. 3 — delete the phrase "at the field headgate of - -

9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-215D — [same as 37-21 except Conditions are

)

(i)
(jif)

numbered 3&4)

Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

Additionally, delete "9489.6 at the field headgate”. In its stead,
substitute "17,096.6 af at the points of diversion".

Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-333 — [same as 37-21]

@

(i)
(i)

Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

Additionally, delete "9489.6 at the field headgate”. In its stead,
substitute "17,096.6 af at the points of diversion".

Condition No. 3 — delete "at the field headgate of 9489.6 af".

PETITION TO CORRECT CLERICAL ERROR - 4




10
11
12
13
14
15
16
17

18

19

20

21

22

23

24

25

26

In its stead, substitute "at the points of diversion of 17,081 af".

D Water Right No. 37-351A — [same as 37-21]

@ Condition No. 2 — delete the phrase "at the field headgate of
0505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(i)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

(iiiy Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af™.

() Water Right No. 37-352A — [same as 37-21]
_ (1).... . Condition No. 2 — delete. the phrase "at the field headpate of .-
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af"
(if) Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".
(i)  Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

(k)  Water Right No. 37-377 — [same as 37-21]

1) Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(1)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion”.

(iii)  Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af"'.

O Water Right No. 37-378 — [same as 37-21]

1) Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af"

(i)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion”.

(iii)  Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

(m)  Water Right No. 37-695 — [same as 37-21]
() Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."
(i)  Additionally, delete "9489.6 at the field headgate”. In its stead,
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(n)

(0)

®)

(@

)

(iii)

substitute "17,096.6 af at the points of diversion".
Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-942 — [same as 37-21]

@

(i)
(i)

Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

Additionally, delete "9489.6 at the field headgate”. In its stead,
substitute "17,096.6 af at the points of diversion”.

Condition No. 3 — delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-2405 — [same as 37-21]

(@)

(i)
(ii)

Condition No. 2 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

Condition No. 3 — delete "at the field headgate of 9489.6 af".
In ifs stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-11892 — [same as 37-21 except Conditions are

(1)

(i1)
(iii)

numbered 3&4)

Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af"

Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion”.

Condition No. 4 - delete "at the field headgate of 9489.6 af”.
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-11898 — [same as 37-21 except Conditions are

@

(i)
(i)

numbered 3&4)

Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

Additionaily, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion”.

Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

Water Right No. 37-11900 — [same as 37-21 except Conditions are
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numbered 3&4]

(1) Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(ii)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion".

(iii) Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

(s) Water Right No. 37-11903 — [same as 37-21 except Conditions are

numbered 3&4]

i) Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af"

(ii)  Additionally, delete "9489.6 at the field headgate". In its stead,
substitute "17,096.6 af at the points of diversion”.

(iii)  Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

® Water Right No. 37-20609 — [same as 37-21 except Conditions are

numbered 3&4]

(1) Condition No. 3 — delete the phrase "at the field headgate of
9505.2 af." In its stead, substitute "at the points of diversion of
17,081 af."

(ii)  Additionally, delete "9489.6 at the field headgate”. In its stead,
substitute "17,096.6 af at the points of diversion".

(iii)  Condition No. 4 - delete "at the field headgate of 9489.6 af".
In its stead, substitute "at the points of diversion of 17,081 af".

RESPECTFULLY SUBMITTED this | [ day of July, 2009.

ROBERTSON & SLETTE, PLLC

By:

&ARYD. SLETTE

PETITION TO CORRECT CLERICAL ERROR - 7




CERTIFICATE OF MAILING

I hereby certify that on this {"{ day of July, 2009, I served a copy of the foregoing
instrument, by depositing same in the United States mail, postage prepaid, in an envelope,
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Boise, ID 83720-0098

Jeff Peppersack

Idaho Dept of Water Resources
P.0. BOX 83720

Boise, ID 83720-0098

Allen Merritt

Idaho Dept of Water Resources
1341 Fillmore St. — Ste. 200

Twin Falls, ID 83301

Charles G. Brockway PE
Brockway Engineering

2016 N Washington St - Ste 4
Twin Falls, ID 33301
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addressed to the following:

Original:
Director Hand Deliver
Idaho Dept of Water Resources U.S. Mail
P.O. BOX 83720 Overnight Courier

Facsimile Transmission - 208-287-6700

Hand Deliver

U.S. Mail

Overnight Courier

Facsimile Transmission - 208-287-6700

Email Jeff.Peppersack@idwr idaho.gov

Hand Deliver

U.S. Mail

Ovemnight Courier

Facsimile Transmission - 736-3037

Email Allen Merritt@idwr idaho gov

Hand Deliver

U.S, Mail

Overnight Courier

Facsimile Transmission - 736-8506
Email

Garff). @e
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FROM:  Allen Harritt/4{y1\ DATE: September 25, 1997

TO: Transfer File Nos.: 5044, 5045 & 5046
In the Name of: Picabo Livestock Co.

SUBJECT: Review and Recommendation

These three transfers deal with creation of a PPU on the main block
of Picabo Livestock Co. lands (Picabo PPU} in the vicinity of
Picabo Idahoc. One transfer also serves to split a groundwater
right and move a portion up the valley to provide groundwater for
lands {Greenhorn) presently irrigatad by groundwater via an SRBA
enlargement claim A37-14258. (The Greenhorn lands are also served
by surface dacreses from the Big Wood River.) Ho new wells cor
points of diversion will be devalcped pursuant to thess transfers
{all presently exist). Thess three transfers should ba raviewed
together. HNote that a large map exists in rile 5044 showing the
delivery system for the Picabo PPU. There ia alsc a map in 5046
comparing racorded acres of the rights. As sean the Picabo lands
have numercus rights associated with irrigation. These rights are
relatively vague in describing the extent of use. The transfers
purport to ramove this vagueness as well as reduce the historical
place of use by 62.7 acres to allow moving a portion of one
groundwater right up the valley to the Greenhorn lands. Since the
groundwater is in some raspects supplemental at both sites, it may
nét be nacessary in one respect to dry up acres; but on the
otherhand, there is potential to expand uce from the walls on tha

picabo PPU. Maybe the reduction of acres mitigates this expansion
potential. -

Transfer 5046 deals mainly with creating the 2711.3 acre Picabo PPU
for ths 33 surface water rights. This transfer was processed
without protest. The surface rights will be divarted into four
diversions ( 1 from Loving Cresak & 3 from Silver Creak)

Transfer 5044 desals with including two groundwater rights in the
Picabo PPU. This transfer was proceased without protest. The

groundwater rights ara diverted from 3 existing wells which augment
surface diversions.

Transfer 5045 deals with another groundwater right but a portion is
propossd to ba moved to the Greenhorn lands to ba diverted from an
sxisting wall and ths ramainder stays within the Picabo PPV to be
diverted from the same three axisting wells mentioned in transfer
5044. This transfer was protested by parties concerned in the
Grasnhorn arsa but the protest was resolved by agreement among
parties. The agresamsnt should be made part of any approval.

REVIEW

rorfaitura does not appear toc ba an issue.

Expansion does not
appear to be an issue.

The points of diversion on Silver Creek are

e

EXHIBIT A




all within the reach covered by minimum flow right 37-07727; I do
not think this transfer is affected by this right but may need to
have lagal reviaw and spacial conditions prepared. My analysis of
Brockway’s fiqures for what amount of water has historically been ‘
delivered does not arrive at Brockway’s amount but in either
analysis it does not appear to bear on final approval. :

on final review I have found a typo in the description of the wall
on tha Graanhorn property. Tt should be SWhNER, Section 18,
Twp.03N, Rge.l8E, B.M, I believe we should not require re-
advertizing of this minor change since it was protested and in

resolution the agreemsnt specifies no new wells to be drilled.
Adequate notice has been given. )

RECOMMENDATION

I recommend that these transfers be approved subject to the
follewing conditions: Rd4, R43, TO2, TO7, TOS, TO9, 065, No nev

valls or diversion headgates authorized to be <davaloped under
approvals.

Additionally for 5045: 020, Correct typo, Mo New wells authorized
tc ba davaloped under approval. No nevwly irrigated acres are
allowed to be daveloped as a rasult of this transfer. Rights 37~

02632 and 37-038%4 are diverted from the same well in SWENEY,
cht.‘l.on.li,-'l'vp.OSN, Rge,18F, B.K. - : D tU




MEMORANDDM

Dato: April 21, 1998
To: Files

Prom: Jim Johnson

Bubject: Request to Amend Approved Transfer 5046

On March 20, 1998 the Department approved the above refarenced
transfer containing the following condition.

This rigﬁt when combined with all other rights shall provide no
more than 0.02 cfs per acre nor more than 3.5 afa per acre at the
field headgate fsr jrrigation of the lands above.

On April 6, 1998 Chuck Brockway, representing the transfer
applicant contacted me concerning the condition, pointing out
that it was inconsistent with the rates of diversion per acre
listed on the transfer.

I have reviewed the matter and after discussing various

alternatives with my supervisor we have elected tc remove the
condition.

An amended transfer approval has been prepared and an amended
preliminary order will be issued.

EXHIBIT B




