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WESTERN REGIONp, b, \ RTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 1

Name of Applicant DDR Nampa, LLC ¢/o Tim Bruce Phone

Post Office address 3300 Enterprise Parkway, Beechwood, OH 44122

A. PURPOSE OF TRANSFER
I.  [X] Change point of diversion [ ] Add diversion point(s) [X) Change place of use

(J Change nature of use [J Change period ofuse ~ [] Other
2. Describe the reason for the proposed changes Applicant is purchasing a portion of water right 63-8737 for supplemental itrigation use on

landscaping at the new Nampa Gateway commercial development.

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount {cfs/ac-ft) Nature of Use Period of Use
63-8737 (portion) April 25. 1977 0.60 cfs/135.0 ac-ft irrigation 3/15 to 11/15

to

: gf‘;zm to
- 33200 o

2. Total amount of water being transferred 0.60 cubic feet per second and/or ___135.0 acre-feet per annum.

3. Source of water _ground water tributary to

4. Point(s) of Diversion:

Lot PA Y Y | Sec | Twp | Rge | County Local name for diversion
SWINE|SW] 18 | 3N | IW | Canyon

5. Lands irrigated or place of use:

T Rge | Sec NE % NW % SW SE % Totals

W

o NE|NW |SW |SE | NE| NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE

N | 2w | 13 0.6 20 20.6
Ti 38

N | w | 18 A1 fas | oas | 38 87

Total Acres 30 acres within 107.6 acre permissible place of use
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PART 1

6. General Information:

a. Description of diversion system well and electric pump; diversion works delivers water separately from City of Nampa pressurized

irrigation system

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or contracts?

Yes X No. If yes, provide a notarized statement from the holder of the lien, deed of trust, mortgage or

contract agreeing to the proposed changes.
c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

Land will no longer be irrigated with this supplemental water right.

d. Remarks:
Water right is currently leased to the Idaho Water Supply Bank. Applicant requests a release from the bank when thjs application is
_approved.

Water is being transferred from lands that receive primary jrrigation supply from Pioneer Iivigation District to lands supplied by
Nampa and Meridian Irrigation Distriet.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

And the said application is hereby , subject to the following conditions:

Witness my hand this day of , 20

For the Director
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTICN OF RIGHT AS RECORDED (see attached Adjudication Recommended Right Report)
1. Right as evidenced by:

a. Decree No. Decreed to

in case of vs.

dated in county of
b. License No. issued by the Idaho Department of Water Resources.
¢. Claim No. on file with the Idaho Department of Water Resources.
d. Transfer No. which produced this right.

2. Attach copy of last year’s tax notice for the property to which the water right is appurtenant or other documents which show ownership.
Label document as attachment A. Check appropriaic box below:

(] Tax Notice (Owarranty Deed BJOther contract of sale

3. Source of water tributary to

4. Date or priority

5. Water is used for the following purposes:

amount for purposes from to
{cfs/ac-ft)
amount, for purposes from to
{cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
6. Total amount of water under right cubic feet per second and/or acre-feet per annum.

7. Point(s) of Diversion:

Lot Ya Ya Ya Sec | Twp | Rge County Local name for diversion

8. Lands irrigated or place of use:

T R S NE % NW % SW %4 SE %
we ge ee NE NW | SW | SE | NE NW | SW | SE | NE NW | SW | SE | NE NW | SW | SE

Totals

Total Acres

9. Describe any other water rights used for the same purpose as described above _Pioneer Itrigation District
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PART 2

Transfer No.

10.To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

No If yes, describe Water right was placed in the I[daho Water Supply Bank in 2005

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED
(If the entire right is to be changed by the applicant, omit part B and C.)

1. amount_0.60 cfs/135.0 ac-ft for irrigation purposes from 315 to 11/15
(cfs/ac-ft)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from to
{(cfs/ac-ft)
2. Point(s) of Diversion: NO CHANGE
Lot Y% Y Y Sec | Twp | Rge County Local name for diversion
3. Lands irrigated or place of use:
NE % NW Y SW Y% SE %
T R S Total
WP R8I NE | Nw [sw | sE | NE [ Nw | sw | sE | NE | Nw [ sw | sE | NE [ Nw | sw [ se | Ot
3N | 2W [ 5 34 37 6 77
4N | 2W | 32 40 | 26 23 | 40 129

Total Acres _30 acres within 206 acre permissible place of use

C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT (omit if there is no change)
1. amount for purposes from to
(cfs/ac-fi)
amount for purposes from to
(cfs/ac-ft)
amount for purposes from 0
(cfs/ac-ft)
2. Point(s) of Diversion: NO CHANGE
Lot Ya Ya Ve Sec | Twp | Rge County Local name for diversion
3. Lands irrigated or place of use:
T R S NE Y% NW Y4 SW 4 SE % Total
YPTEEPE INE [ nw [sw [sE [ NE [ Nw [ sw [sE[NE [Nw [sw [sE [ NE [Nw [sw [se | "
3N | 2W | § 34 37 6 77
4N | 2w | 32 40 | 26 23 | 40 129

Total Acres 28 acres within 206 acre permissible place of use
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for the
rights described in part 1. Clearly depict the land by section, township and range number.

NI
1 Nampa Gateway boundary

l-lll-l'

© Well Site (GPS 11042008)

- "j#“‘i- |.+ H. =
d o . 1)

Application for Transfer
Nampa Gateway Commercial Development

0.1 _@ Water Enginensing. LLC

. LA s wllor (030wCe consullants
[ Mies PP oo
et




Page 6 of 6 Transfer No.

PART 3
B. CHANGES IN NATURE OF USE (NOT APPLICABLE)
1. New Nature of Use Amount(cfs/af-ft) Hours/days/year Period of Use
to
to

Quantity and quality of return flows and location of discharge:

2. Describe effects on other water uses resulting from the proposed change:

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use of the original

right. The information contained in this application is true to the best of my knowledge.

1 understand that any willful misrepresentations made in this appliVy result in voidin%
Vd

(Signature of Applica
.f
Subscribed and sworm to before me this (i day of _Nevem A ,2009
/ R
{/  (Notary Public) Jacalyn M. Demico
. Notary Public, State of Ohio
My commission expires __April \§, 201 My Comimission expires
Aprif 15, 2012
Recorded in Lake County
FOR DEPARTMENT USE ONLY
Transfer contains pages and attachments
Received by N )“@.C/' Datel {50 8 Protest filed by
-
Prelim. Check by Fee 44’(99 O~
Receipted by IE / 1&03 2 0 2 12 Date {/ "88“’68
Published in Copies of protest forwarded by
Pub. Dates Hearing held by Date
Watermaster recommendations requested on Recommended for [] approval [ denial
received by

Copy of transfer sent to lien holder




CONTRACT FOR SALE OF A WATER RIGHT

THIS CONTRACT FOR SALE OF A WATER RIGHT (this “Agreement™) is made by and between
Arbor Ridge, LLE, an Idaho limited kability company (“Seller”), and DDR Nampa LLC, 2 Delawars

limited liabllity company (“Buyer”). Buyer angd Seller may somelimes be referred to hereinafter
individually as a “Party” or collectively as "Parties.”

RECITALS

A Seller owns a ground water right, represented by Water Right No. 53-32831 {the “Water
Right"} in the records of the Idaho Department of Water Resources (“IDWR”), which Water Right is
appropriated and used for irrigation purposes with an April 25, 1977 priority date. A copy of the current
recommendation of the Water Right license in the Snake River Basin Adjudication is attached herelo as
Exhibit A and made a part hereof. The Water Right authorizes a diversion rate of 1.16 cubic feet per
second {"cfs") and 261.0 acre-feet per year (“afa”) for irrigation of fifty-eight {58) acres in a single
irrigation season within the Water Right's authorized place of use identified in Section 1 below.

B. Seller desires to sell and Buyer desires to buy a portion of the Water Right under the
terms and conditions provided In this Agreement.

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged and agreed, and in consideration of the recitals above, which are incorporated
below, and the premises and the mutual representations, covenants, undertakings and agreements
hereinafter contained, Seller and Buyer represent, covenant, undertake and agree as follows:

1. Propeity Purchased. Seller hereby agrees to sell to Buyer, and Buyer agrees to buy from
Seller, on the terms and conditions herein specified, a portion of the Water Right described as follows {the
"Purchased Right”);

Quantity: (0.60 cfs / 135.0 afa)
Acres / Place of Use: Irrigation of 30 acres within the following described permissible
place of use:

TO3N ROZW So5 NWNW 34

TO3N RO2W 805 SWNW 37

TO3N RO2W 505 SENW 8

TO4N RO2W 53z NESW 40

TO4N RO2W 532 NWSW 26

TO4N ROZW 832 SWswW 23

TO4N RO2W 832 SESW 40

Within Canyon County, idaho

2 Property Retained. Seller expressly reserves and retains and is not conveying any part
of the remaining portion of the Water Right described as follows:

CONTRACT FOR SALE OF A WATER RIGHT - Page 1 of 11
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Quantity: (0.56 cfs /126.0 afa)

Acres [ Place of Use: [igation of 28 acres within the following described parmissible

ptace of use:
TO3N RO2W 505 NWNW 34
TO3N RO2W S05 SWNW 37
TO3N RO2W S05 SENW 8
TO4N RO2W 532 NESW 40
TO4N RO2W S32 NWSW 26
TO4N ROZW 832 SWsw 23
TO4N RO2W 832 SESW 40
Within Canyon County, Idaho

3. Purchase Price. The purchase price for the Purchased Right is_
ﬂ(ﬁe “Purchase Price”), payable as follows:
a. Eamest Money. Within two (2) business days of the execution of this

Agreement, Buyer shall deposil with First American Title Insurance Company National
Commerciat Services, 9465 W, Emerald, Suite 260, Bmse ID 83704, as escrowee (the
"Escrowee”), an amount equat to : : ‘ {the "Earnest
Money”). The Eamest Money shallfierm 1 siruinons curently in
use by the Escrowee. All Eamest Money and interest eamed thereon if any, shall be applied

toward the Purchase Price at Closing, defined below, provided the transaction contemplated
herein proceeds through Closing.

b. Dishursement of Eamest Money. The Eamest Money shall be retumed to Buyer
or delivered to Seller in accordance with the terms hereof, The Parties hereto agree to promptly
direct the Escrowee to deliver the Eamest Money in accordance with the terms hereof.

C. Balance of Purchase Price.
m in current, cash or certified funds ng Balance’ ), being the Purchase
; 2

Earnest Money, shall be due and payable at Closing.
4. Clesing.

a. Condition Precedent. This Agreement, and Buyer's obligation to close the
transaction contemplated herein, is subject to the following express condition precedent:
pursuant to Section 6 below, IDWR shall have approved, to Buyer’s satisfaction in Buyer's sole
discretion, Buyer's application for transfer of the Purchased Right. Notwithstanding anythrng to
the confrary which may be contained herein, the condition precedent may be waived in writing by
Buyer, such condition being for the exclusive protection and benefit of Buyer. Seller agrees to
cooperate with Buyer and fo execute any documents that may be necessary or convenienl to the
performance or salisfaction of this condition on or before Closing.

b. Closing Date, Within thirty {30) days of IDWR's final approval of Buyer's transfer
application in connection with the Purchased Right, described in Section 6 below, or at the date
provided for in Section 11a below, the Parties shall close the purchase and sale of the Purchased
Right {the “Closing”). The Closing shall take place at the offices of the Escrowee on a date
identified by Buyer upon not less than five (5) days prior written notice to Seller {the “Closing
Date”). Buyer and Seller shall work expeditiously to conclude the Closing.

CONTRACT FOR SALE OF A WATER RIGHT - Page 2 of 11
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c. Seller's Deposils. On ihe Closing Date, Sefler shall deliver the following to
Escrowee:

i. Special Warranty Deed substantially similar in form to that Special
Warranty Deed attached herelo as Exhibit B executed by Sefles conveying the
Purchased Right 1o Buyer.

ii. A setlement statement prepared by Escrowee and approved by Seller.

il Such other documents as the Escrawee, Buyer, or Buyer's attormeys
may reasonably require in order to effectuate or further evidence the intent of any
provision In this Agreement.

All of the documents and instruments to be delivered by Seller hereunder shall be in form
and substance reasonably satisfactery to counset for Buyer.

d. Buyers Deposits. On the Closing Date, Buyer shall deliver the jollowing to
Escrowee:

i. A settlement statement prepared by Escrowee and approved by Buyer.

ii. Cash or certified funds in an amount sufficient to meet Buyer's
obligations hereunder.

iil. Such other documenits as the Escrowee, Seller, or Seller's attorneys may

reasonably require in order to effectuate or further evidence the intent of any provision in
this Agreement.

Al of the documents and instruments to be delivered by Buyer hersunder shall be in form
and substance reasonably satisfactory to counsel for Seller.

e, Conditions to Closing. In all events, the obligations of Buyer to make payments
and 1o close the transaction contemplated by this Agreement are contingent upon: (i) title to the
Purchased Right being shown to be good; {ji) the condition precedent to Closing provided forin”
Section 4a this Agreement being satisfied or waived by Buyer in writing; (iii) the representations,
warranties and covenants of Selier being true and accurate; and {iv) Selier otherwise having
performed all of Seller's obligations hereunder.

f. Escrow Clgsing. The Closing of the transaction contemplated herein shall take
place at the office of the Escrowee. Closing shall be through escrow, using form escrow
instructions then in use by the Escrowee, modified to refiect the terms and conditions of the
transaction contemplated herein. The cost of the escrow relating to the transaction contemplated
herein shall be equally divided between Seiler and Buyer. This Agreement shall not be merged
into any escrow agreement, and the escrow agreemenl shall always be deemed auxiliary to this
Agreement. The provisions of this Agreement shall always be deemed controlling as between
Seller and Buyer. The respective attomneys for Seller and Buyer are hereby authorized to enter
into and execute such escrow agreement and any amendments thereto.

a. Possession. Possession of the Purchased Right shall be delivered to Buyer on
the Ciosing Date.

5. Prorations and Adjustments. The following items shall be prorated and adjusted as of the
Closing Date:

a. Any impositions on the conveyance shall be paid by Seller, and Buyer shall not
be liable for any state, county, federal income, excise or sales tax liabilities of Seller.

CONTRACT FOR SALE OF A WATER RIGHT - Page 3 of 11
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b. i IDWR's preliminary or final approval notice in connection with the transier of
the Purchased Right should reduce the quantity of the Purchased Right, and should Buyer accept
said reduction and continue with the transaction contemplated by this Agreement, then the
Purchase Price shall be reduced by an amount equal to the number of acre feet, or portions
ihereol, reduced by the transfer, pro raia at an amount of ESEESENER, o - o foot.

G Such other items as are customarily prorated in a tranmsaciion of ihe iype
contemplated in this Agreement.

6. Transfer of Purchased Right.

a. Apolication to IDWR, 1tis understood and agreed by and between the Parties
that Buyer intends and shall have the right to file an application with IDWR as soon as practicabie
after the Effective Date for transfer of the Purchased Right. The appiication for transfer may

entail a change to the place of use, nature of use, time of use, and point and means of diversion
as Buyer determines.

b. Cooperation with Transfer Efforts. Seller hereby grants to Buyer permission to
make said fransfer and agrees to sign any documentation to that effect required by IDWR
pertaining io said fransfer. At Buyer's request, Seller shall cooperate with Buyer in Buyer's
pursuit of any such transfer, and Seller shall provide Buyer with any information that Seller has
conceming the Water Right that Buyer may reasonably request in pursuil of the transfer. All
matters pertaining to said transfer, including preparation of the applicatlon and all costs
associated with the transfer proceeding, shall be the responsibility of Buyer.

c. IDWR Preliminary Approvat of Transfer. Buyer shalfl request that IDWR provide a
notice of preliminary approval of the transfer to Buyer and Seller. If IDWR’s preliminary approval
notice indicates IDWR will deny said transfer, for any reason, Buyer shall not be obligated to
close the sale and purchase of the Purchased Right pursuant to Section 4 of this Agreement. In
such event, if Buyer notifies Seller that Buyer does not intend to close the transaction
contemplated by this Agreement, Seller shall instruct Escrowee, as soon as practicable, to refund
the Eamest Money, plus interest, if any, to Buyer.

d. Failure to Close After IDWR Final Approval. If Buyer fails to close the sale and
purchase of the Purchased Right for any reason within thirty {30) days following IDWR's final
approval of the transfer of the Purchased Right on terms acceptable to Buyer, Buyer hereby
authorizes Seller to request IDWR to rescind the transfer. In such event, Buyer ailso agrees that
the transfer shall be deemed null and void and Selier shall instruct Escrowes to refund the
Eamest Meney, plus interest, if any, to Buyer. In the event IDWR denies or fails to approve the
transfer contemplated by this Agreement, Seller shall instruci Escrowee to refund the Famest
Money, plus interest, if any, to Buyer.

7. Use of Purchased Right. Until final approval of the transfer of the Purchasad Right by
IDWR, Seller is authorized fo continue to use the Purchased Right on the Water Right's authorized place
of use for irigation purposes. Upon IDWR's final approval of the transfer, Seller shall immediately comply
with all conditions of the transfer approval and shall cease diversion of the Purchased Right.

8. Seller's Representations and Warranties. Seller hereby represents and wamants to
Buyer that, as of the Effective Date and through the Closing, as follows:

a. Authority. Seller owns the Purchased Right in fee simple. Seller has the full
legal right, power and authority to enter into and perform this Agreement.

b. Good Title. Seller has good and marketable title to the Purchased Right, and
Seller shall remove, or cause to be removed, all liens, claims, or encumbrances, whether of
record or not, upon or affecting the Purchased Right on or bejore Closing.

CONTRACT FOR SALE OF A WATER RIGHT - Page 4 of 11
SADcoaDevelppars Dy fied Resity Com 1pa Galeway ConlerAGRICoOIR R - Sale of YWaler Right (13-1G3) doc




c. Adverse Claims. To the actual knowledge of Seller, that there are no judicial
proceedings, administrative actions or examinations, ciaims or demands of any type which have
been instituted or which are pending or threatened against Seller, the Purchased Right, or any
part thereof. in the event Seller receives notice of any such proceeding, action, examination or
demand, Seller shall promptly deliver a copy of such notice’to Buyer.

d. Not Forfeited, The Purchased Right has not been forfeited or abandoned in
whole or in part, has been placed to continual beneficial use on the Seller's property, and has
never been subject to a confinuous five-year period of non-use (except as such non-use may
have ocourmed while the Purchased Right was in an appropriale water bank, claimed in the Snake
River Basin Adjudication, or the appurtenant place of use was enrolled in a govemment annual
grain base or long-term crop land set-aside program, or such non-use may have occurred by

reason of any other applicable defense set forth in idaho Code § 42-223 that protected the
Purchased Right from forfeiture).

e. Snake River Basin Adjudication Status. The Seller has fited a water right claim
for the Purchased Right in the Snake River Basin Adjudication (SRBA). A review of IDWR's

electronic records presently reveals that IDWR has recommended to the SRBA District Court that
the Water Right should be decreed as claimed by Seller. See Exhibit A,

f. No Other Warranty. Seller makes no other guarantees or warranties as to the
Purchased Right, ils yield upon transfer, orits transferability. Seller further disclaims any
warranty as to the Purchased Right's availability in times of shoriage, including any curtailment
that may be ordered by IDWR to satisfy other senior ground or surface water rights.

9. Buyer's Representations and Warranties. Buyer hereby represents and wamanis to
Seller that Buyer has the legal power, right and authority to enter info this Agreement and to perform
Buyer's obligations hereunder,

10. Brokerage. Each of the Parties represents and warrants to the other that such Party has
not Incurred and will not incur any fability for finder's or brokerage fees or commissions in connection with
this Agreement. it is agreed that if any claims for finder's or brokerage fees or commissions are ever
made against Seller or Buyer in connection with this transaction, all such claims shall be handied and
paid by the Party {the "Committing Party") whose actions or alleged commitments form the basis of such
claim. The Committing Party further agrees to indemnify and hold the other harmless from and against
any and all claims or demands with respect to any finder's or brokerage fees or commissions or cther
compensation asserted by any person, firm or corporation in connection with this Agreerment or the
transaction contemplated hereby. This representation shall survive Closing indefinitely.

i1. Termination ! Remedies.

a. IDWR's Failure to Approve Transfer. in the event IDWR does not approve
Buyer's transfer application in connection with the Purchased Right within twenty-four (24)
months from the Effective Date, defined below, for whatever reasen, excluding any action or
inaction of Seller, Buyer shall have the right o close o the purchase of the Purchased Right as
set forth in Section 4 within thirty (30) days after the expiration of such twenty-four (24) month
period. Atthe end of such thirty (30) day period, if Buyer has efected not to close on the
purchase of the Purchased Right, this Agreement shall immediately terminate and Seller shail
Instruct Escrowee to refund to Buyer the Eamest Money, plus interest, if any.

b. Default by Buyer. If Buyer should fail to consummate the transaction
contemplated herein for any reason other than default by Seller, Seller may elect to terrninate this
Agreement and retain the Eamest Money as liquidated damages. No delay or omission in the
exercise of any right or remedy accruing to Selier upen the breach by Buyer under this
Agreement shall impair such right or remedy or be construed as a waiver of any such breach
theretofore or thereafter occurring. The waiver by Seller of any condition or the breach of any
ferm, covenant or condition herein contained shall not be deemed to be a waiver of any other
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tenm, covenant, condition or an

Y subsequent breach of the same or any other term, covenant or
condition contained herein,

C. Default by Seller. If Selier should fail to consurmmate the transaction
contemplated herein for any reascn other than defaui by Buyer, Buyer may elect, without
kmitation, any one or more of the following remedies: (i} to enforce specific performance of this
Agreement; (ii) 1o bring a suit for damages for braach of this Agreement; {iil) to terminate this
Agreement whereupon Seller will reimburse Buyer for Buyer's out-of-pocket expenses incurred
with respect to this transaction, including reasonablg attomeys’ fees; or (iv) pursue any and ail
remedies at law or equity. No delay or omission in the exercise of any right or remedy accnsing to

12. Notices. Al notices, demands, requests, and other communications under this
Agreemeni shail be in writing and shall be deemed properly served or delivered,
the Party to whose atiention it is directed, or when sent, three {3) days after deposit in the U.S, mail
postage prepaid, certified mail, return receipt requested, or one (1) day after deposit with a nationally

recognized air carrler praviding next day delivery, or, if sent via facsimile transmission, when received,
addressed as follows:

If to Seller: If to Buyer:
Arbor Ridge, LLC DDR Nampa, LLC
P.O. Box 344 3300 Enterprise Parioway
Meridian, ID 83680 Beachwood, OH 44122
Facsimile: (208) 888-0947 Attention: Executive Vice President of
Development
Facsimile: {216) 755-1855
With copy to;
DDR Nampa LLC
General Counsel
3300 Enterprise Parkway

Beachwood, OH 44122
Facsimile: {216) 755-1678

or to such other addresses as either Party may designate in writing and delivered in like manner,

force or effect whatsoever urless the same shall be endorsed in writing and be signed by the Party
against which the enforcement of such extension, change, modification or amendment is sought, and
then only to the extent set forth in such instrument.

14, Successors. This Agreement shall be binding upon and shall inure to the benefit of the
Paries hereio, and their respective heirs, personal representatives, suceessors and assigns.

15, Dales of Performance. Wherever under the terms and provisions of this Agreement the

time for performance falls Upon a Saturday, Sunday, or Legat Holiday, such time for performance shall be
extended to the next business day.
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16. Counterparts. This Agreement may be executed in counterparts, each of which shall
constitute an original, but all together shall constitute one and the same Agreement.

17. Binding Effect. The terms, provisions, and covenants (to the extent applicable) and
indemnities shall survive the closing and delivery of the deed, and this Agreement shall not be merged
therein, but shall remain binding upon and for the Parties hereto until fully observed, kept or performed.

18. Interpretation. All Parties hereto have either: (i) been represented by separate legal
counsel, or (i) have had the opportunity to be so represented. Thus, in all cases, the language herein
shall be construed simply and in accordance with its fair meaning and not strictly for or against a Party,
regardless of which Party prepared or caused the preparation of this Agreement.

19. Captions and Headings. The captions at the beginning of the several paragraphs,
respectively, are for convenience in locating the context, but are not part of the text.

20. Severability. 1n the event any term or provisions of this Agreement shall be held illegal,
invalid or unenforceable or inoperative as a matter of law, the remaining terms and provisions of this
Agreement shall not be affected thereby, but each such term and provisicn shall be valid and shall remain
in full force and effect.

21. Governing Law. This Agreement shall be governed by the laws of the State of Idaho,

22, Attorney Fees. [f either Party shall default in the full and timely performance of this
Agreement and said default is cured with the assistance of an afttorney for the cther Party and before the
commencement of a suit thereon, as a part of curing said default, the reasonable attomeys' fees incurred
by the other Party shall be reimbursed to the other Party upon demand. In the event that either Party to
this Agreement shall file suit or action at law or equity to interpret or enforce this Agreement hereof, the
unsuccessful Parly to such litigation agrees to pay to the prevailing Party all costs and expenses,

including reasonable attorneys’ fees, incurred by the prevailing Party, inciuding the same with respect o
an appeal.

23 Time Is Of The Essence. All times provided for in this Agreement or in any other
instrument or document referred to herein or contemplated hereby, for the performance of any act will be
strictly construed, it being agreed that time is of the essence of this Agreement.

24, Effective Date. The “Effective Date” of this Agreement shall be the date on which both
Buyer and Seller have executed this Agreement, if executed on the same day, or the |ater date, if
executed on different days, as noted below.

IN WITNESS WHEREOF, the undersigned, being duly authorized, have executed this Agreement
as of the date written below.

SELLER: BUYER:

Arbor Ridge, LLC, DDR Nampa LLC,

an !daho limited liability company a Detaware |igited liability company
By:

Its: :

Date: Date: y/
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EXHIBITA- 1

EXHIBIT A
WATER RIGHT NOC, 63-32831

1DAHO DEPARTHMENT OF KATIR RESOURCES
RECCMMEMNDATICH OF WATER RIGHTE ACQUIRED UNDEF, sn:“&-ﬁ\z B m

ATERREAN
RIGHT MINAER 3 63-332831 M% ..-.;‘
RMB WD ARCRESE:  ARBOR RIDGE LIC [
o 30OL 244 ;-2 1
MERTDLRN TD BAGSG -C"
P
BOTRLE: QR0 WATER TRIBUTARY -
QUANTTTY 1.160 CT3 :,_:)a
2€1. 000 AFY
S\ 3
The total foctastancovs divercion of water from nll pointsz of diversios "?3“ ) '.;',,
Righte §3-328)2 and 31-32833 shell not exceed 2,18 cfe, mex & COTAN > «

PRTORIYY DATE:

combined snoual voluse of 472.5 af.
This right when combined wizh xl) ochez righta sbal) provide oo sore then

0,02 cfw pLr AcTw DOr More than 2.5 afa par ACTR At the Ticld headguce {or
drrigaticn of the laads above.

082571577

POINT OF DIVERSLON:

FERICD OF USE:s

PLACE OF LS5

TO4N ROIN 532 DEFU Mithin CANYOM County
TOAR RUIVW B2 SESW Nithin CAKYCM County

PCRPOGE OF OSE PRRICD OF BSE gmoveITY
IRRTGATION 03/1s 11718 1.160 CFS
261.00 Ary

The period of use Eor the irtigation described in rhis spproval may be
extendsd to m bagimning dats of 3/1 provided that bansflciwl uss of the watrer
can be shown and othar slenents &7 the Tight are not exceeded, The use of
water befara 3/1%  is subspdipats to al)l water rights baving oo pubordinaced
early o late irrigatfion uom and a priority dace ssrlimr thas che dacq of this
approval .

IRRIGATION in CANYON County

T03N ROIW S0F W 14.00 O ROZN BOS f o 37.00

TOIR ROGM 905 SR §.00 TOAH RO B REEW 10.00 i
TH4N ROZW 232 HNGY 26.00 044 ROZH 53z SuEW 2309 E
Tostt ROZN 512 SESN 40.00 ;

206 MCRES TOTAL

This right ik limited o the irrigatiom of 50 scres within the' place of use
degerived aboye ln a single irrigatfon season.



EXHIBITA -2

DTHER PRGVISIONS NECESSARY FOR DEFINITION OR ADMIKISTPATION OF TAiS WRTER RIGHT:

this partial dacree is subfect to such yeaaral provisioms recestzty (ot

cha definition of the rights or tor the efliclent admirizzration of the wecex
cighta aw may br ultimacely determiped by the Courc at a point in time no
latex than the eotry of a £ina) onitled dectee  Bectlon 42-1412(5), Idaho
Code .

EXPLANATORY MATERIAL: BASTE OF CLAIM « Licenss

After mpecille notification by the Departmant, the right holder shall zacozd
the quantity of water diverted or sball encer into sh Mgreement with the
Department Lo determine the apount ol vater diverted Erco power recovde

and shell ancoally repore tha Informatice to Che Departmest

If che sarface wvater rigbtis) appurcemant to the place of uca 5» a0ld,
tohnsfercad, leased o ustd on sny otbar place of upe, thie cight to divert
groundvater sball not be ussd wirtheat & appItrod trandfer PpUL#Unt to
seccion 42-227, Tdaho Cods, or spprovsl of tha pepartment if a rransiet do
pot raduired.

Uas of this right iw cosbiped wich warer frva Picpeer Irrigation Districe.

Peior to diversion of watar under thim Approval, the right nholdec shall
prm.ldo a4 peaps of moawuTament Acceptabls to the Department Erom 4ll

points of di jon which will ajlow determinstiom of the torsl
rate of Mvo_:.inn.

Tho right bolder ahall make £8ll Bonellcial oeo of all surface watzr rights
svailable £o the right bolder for irrigaciom of che landa asehorized to be
{rrigeted vnder this right. The rigbt bolder shail Ilaic che giversion of
ground water under chia 7ioht to those timbe when tbo surtece water mpply is
not available or the swrfacc water sopply is not ressonably sutficient to
lrzigace the place of wes autboxised undsr chia Tight.

Ploce of use includes RMlackhawk and Monarch Subdivisions.

Right holder shall cooply with the drilliog permic Jesuirements of fection
42-235, Idabo Code and applicable Wkll Copstructicn Rules of tha
Daparkmant,

This right is a aplit frow former vight §2-9727



EXHIBIT B
SPECIAL WARRANTY DEED FOR WATER RIGHT

After Recording
Return to:

FOR RECORDING INFORMATION

SPECIAL WARRANTY DEED FOR WATER RIGHT

FOR VALUE RECEIVED, Arbor Ridge, LLC , an Idaho limited liability company ("Grantor”), whose
address is P.O. Box 344, Meridian, 1D B3680 does hereby grant does hereby grani, bargain, sell, convey
and assign unto DDR NAMPA LLC, a Delaware limited liability company (“Grantee”), whose address is
3300 Enterprise Parkway, Beachwood, OH 44122, the following described portion of Water Right No. 63-
32831 (hereinafter this portion is referred to as the "Water Right’):

Quantity; 0.60 cubic feet per second, 135.0 acre feet per year

Acres / Place of Use:

TO HAVE AND TO HOLD, the above-described portion of Water Right No. 63-32831 unto the Grantee
and to the successors and assigns of Grantee forever. And the said Grantor does hereby represent,
warrant and covenant to and with the said Grantee, that it is the owner in fee simple of the Water Right,
that the Water Right is free from all encumbrances, that the Water Right has been diverted and
beneficially used (or that the nonuse thereof is legally excused) so as to avoid partial or complete
forfeiture or abandonment, and that the Water Right was the sole source of water used on the land to
which it was appurtenant.

EXHIBITB - 1



IN WITNESS WHEREOF, the Grantor has executed this Deed this day of , 2008.

GRANTOR:

Arbor Ridge, LLC,
an Idaho timited liability company

By:
Its:
STATE OF IDAHO )
) ss.
County of Ada )
On this day of , 2008, before me, the undersigned, a Notary
Public in and for said State, personally appeared , known or identified to
me to be the of Arbor Ridge, LLC, the Idaho limited liability company that

executed the within and foregoing instrument, or the person who executed the instrument on behaif of

said idaho limited kability company, and acknowledged to me that such Idaho limited liability company
executed the same.

iIN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and
year in this certificate first above written.

Notary Public for Idaho
Residing at:
My commission expires:

EXHIBITB-2



CONTRACT FOR SALE OF A WATER RIGHT

THIS CONTRACT FOR SALE OF A WATER RIGHT (this “Agreement”) is made by and between
Arboer Ridge, LLC, an Idaho limited liability company (*Seller”), and DDR Nampa LLC, a Delaware
limited ltabllity company ("Buyer”). Buyer and Seller may sometimes be referrad to hereinafter
individually as a “Party” or collectively as “Parties.”

RECITALS

A. Seller owns a ground water right, represented by Water Right No. 63-32831 (the “Water
Right") in the records of the Idaho Departrnent of Water Resources ("IDWR”), which Water Right is
appropriated and used for irrigation purposes with an April 25, 1977 priority date. A copy of the current
recommendation of the Water Right license in the Snake River Basin Adjudication is attached hereto as
Exhibit A and made a part hereof. The Water Right authorizes a diversion rate of 1.16 cubic feet per
second (“cfs") and 261.0 acre-feet per year {"afa") for irrigation of fifty-eight (58) acres in a single
irrigation season within the Water Righl's authorized place of use identified in Section 1 below.

B. Seller desires to sell and Buyer desires to buy a portion of the Water Right under the
terms and conditions provided in this Agreement.

AGREEMENT
NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which
are hersby acknowledged and agreed, and in consideration of the recitals above, which are incorporated
below, and the premises and the mutual representations, covenants, undertakings and agreements
hereinafter contained, Seller and Buyer represent, covenant, undertake and agree as follows:

1. Properly Purchased. Seller hereby agrees to sell to Buyer, and Buyer agrees to buy from
Seller, on the terms and conditions herein specified, a portion of the Water Right described as follows {the
“Purchased Right"):

Quantity: (0.60 cfs / 135.0 afa)

Acres / Place of Use: Irrigation of 30 acres within the following described permissible

place of use:

TO3N RO2W S05 NWNW 34
TO3N RO2wW 805 SWNw 37
TO3N RO2W 805 SENW 6

TO4N RO2W 832 NESW 40
TO4N RO2W 532 NWsSW 26
TO4N RO2wW 832 Swsw 23
TO4N Ro2wW 532 SESW 40

Within Canyon County, Idaho

2, Property Retained. Seller expressly reserves and retains and is not conveying any part
of the remaining portion of the Water Right described as follows:

CONTRACT FOR SALE CF A WATER RIGHT - Page 1 of 11
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Quantity: (0.56 cfs /126.0 afa)

Acres / Place of Use: Irigation of 28 acres within the foliowing described permissible

place of use:

TO3N RO2wW 505 NWNW 34
TO3N RO2W S05 SWNwW 37
TO3N RO2W 505 SENW B

TO4N RO2W 832 NESW 40
TO4AN ROZW 532 NWSW 26
TO4N RO2W 532 SWSwW 23
TO4N RO2W 832 SESW 40

Within Canyon County, ldaho

3. Purchase Price. The purchase price for the Purchased Right is —
{the “Purchase Price”), payable as foliows:

a. Eamest Money. Within two (2} business days of the execution of this
Agreement, Buyer shall deposit with First American Title Insurance Company National
Commercial Services, 8465 W, Emerald, Suite 260, Boise, ID 83704, as escrowee {the
"Escrowee”), an amount equal mee *Eamest
Money”). The Eamest Money shal s curently in
use by the Escrowee. All Eamest Money and interest eamed thereon, if any, shall be applied

toward the Purchase Price at Closing, defined below, provided the transaction contemplated
herein proceeds through Closing.

b. Disbursement of Eamest Money. The Earnest Money shall be returned to Buyer
or delivered to Seller in accordance with the terms hereof. The Parties hereto agree to promptly
direct the Escrowee to deliver the Eamest Money in accordance with the terms hereof.

C. Balance of Purchase Price.
m in current, cash or certified funds ing Balance'}, being the Purchase
s e

Eames!t Money, shall be due and payable at Closing.
4, Clgsing.

a. Condition Precedent. This Agreement, and Buyer's obligation to close the
transaction contemplated herein, is subject to the following express condition precedent:
pursuant to Section & below, IDWR shall have approved, lo Buyer's satisfaction in Buyer's sole
discretion, Buyer's application for transfer of the Purchased Right. Notwithstanding anything to
the contrary which may be contained herein, the condition precedent may be waived in writing by
Buyer, such condition being for the exclusive protection and benefit of Buyer. Seller agrees to
cooperate with Buyer and 1o execute any documents that may be necessary or convenient to the
performance or satisfaction of this condition on or before Closing.

b. Closing Date. Within thirty {(30) days of IDWR's final approval of Buyer's transfer
appiication in conneclion with the Purchased Right, described in Section 6 below, or at the date
provided for in Section 11a below, the Parties shall close the purchase and sale of the Purchased
Right (the “Closing”). The Closing shal take place at the offices of the Escrowee on a date
ideniified by Buyer upon not less than five {5} days prior written notice to Seller {the “Closing
Date”). Buyer and Seller shall work expeditiously o conclude the Closing.

CONTRACT FOR SALE OF A WATER RIGHT - Page 2 of 11

S:ADocstDevelopers Divarsifies Reaty Comp pa Galeway CenteAGRYConiract - Sale of Water Righl {(10-1-08) doc




c. Seller's Deposits. On the Closing Date, Seller shall deliver the following to
Escrowee;

i Special Warranty Deed substantially similar in form to that Special
Warranty Deed attached hereto as Exhlibit B executed by Seller conveying the
Purchased Right to Buyer.

if. A settlement slatement prepared by Escrowee and approved by Seller.

iil. Such other documents as the Escrowee, Buyer, or Buyer's atiomeys

may reasonably require in order to effectuate or further evidence the intent of any
pravision In this Agreement.

All of the documents and instruments to be delivered by Seller hereunder shall be in form
and substance reasonably satisfactory to counsel for Buyer.

d. Buyer's Deposits. On the Closing Date, Buyer shall deliver the following to
Escrowee:

i A settlement statement prepared by Escrowee and approved by Buyer.

i, Cash or certified funds in an amount sufficient to meet Buyer's
obligations hereunder.

il Such other documents as the Escrowee, Sefler, or Seller's attorneys may

reasonably require in order to effectuate or further evidence the intent of any provision in
this Agreement.

All of the documents and instruments to be delivered by Buyer hereunder shall be in form
and substance reasonably satisfactory to counsel for Seller.

e. Conditions to Closing. in all events, the obligations of Buyer to make payments
and 1o close the transaction contemplated by this Agreement are contingent upon: (i} tile to the
Purchased Right being shown to be good; (ji) the condition precedent to Closing provided for in
Section 4a this Agreement being satisfied or waived by Buyer in writing; {iii) the representations,
warranties and covenants of Selier being true and accurate; and (iv) Seller otheswise having
periormed all of Seller's obligations hereunder.

f. Escrow Closing. The Closing of the transaction contemplated herein shall take
place at the office of the Escrowee. Closing shall be through escrow, using form escrow
instructions then in use by the Escrowee, modified to reflect the terms and conditions of the
transaction contemplated herein. The cost of the escrow relating to the transaction contemplated
herein shall be equally divided between Seller and Buyer. This Agreement shail not be merged
into any escrow agreement, and the escrow agreement shalt always be deemed auxiliary to this
Agreement. The provisions of this Agreement shall always be deemed controlling as between
Seller and Buyer. The respective attomeys for Seller and Buyer are hereby authorized to enter
into and execute such escrow agreement and any amendments thereto.

g. Possession. Possession of the Purchased Right shali be delivered to Buyeron
the Closing Date.

5. Prorations and Adjustments. The following items shall be prorated and adjusted as of the
Closing Date:

a. Any impositions on the conveyance shall be paid by Seller, and Buyer shall not
be liable for any stale, county, federal income, excise or sales tax habiliies of Seller.
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b. If IDWR's preliminary or final approval notice in connection with the transter of
the Purchased Right should reduce the quantity of the Purchased Right, and should Buyer accept
said reduction and continue with the transaction contemplated by this Agreement, then the
Purchase Price shall be reduced by an amount equal to the number of acre feet, or portions
thareof, reduced by the transfer, pro rata at an amount of=aer acre foot.

e Such other items as are customanly prorated in a ransaction of ihe fype
contemplated in this Agreement.

6. Transfer of Purchased Right.

a. Application to IDWR. 1t is understood and agreed by and between the Parties
that Buyer intends and shall have the right to file an application with IDWR as soon as practicable
aiter the Effective Date for transfer of the Purchased Right. The application for transfer may
entail a change to the place of use, nature of use, time of use, and point and means of diversion
as Buyer determines,

b. Cooperation with Transfer Efforts. Seller hereby grants to Buyer permission to
make said lransfer and agrees to sign any documentation to that effect required by iIDWR
pertaining to said transfer. At Buyer's request, Seller shall cooperate with Buyer in Buyer's
pursuit of any such transfer, and Seller shall provide Buyer with any information that Seller has
conceming the Water Right that Buyer may reasonably request in pursuit of the transfer. All
matters pertaining to said fransfer, including preparation of the application and all costs
associated with the transfer proceeding, shall be the responsibility of Buyer,

c. IDWR Preliminary Approvat of Transfer. Buyer shall request that IDWR provide a
notice of preliminary approval of the transfer to Buyer and Seller. If IDWR's preliminary approva

notice indicates IDWR will deny said transfer, for any reason, Buyer shall not be obligated to
close the sale and purchase of the Purchased Right pursuant to Section 4 of this Agreement. In
such event, if Buyer notifies Sefler that Buyer does not intend to close the transaction
contemplated by this Agreement, Seller shall instruct Escrowee, as soon as practicable, to refund
the Earnest Money, plus interest, if any, to Buyer,

d. Failure to Close After IDWR Final Approval. If Buyer fails to close the sale and
purchase of the Puichased Right for any reason within thirty (30) days following IDWR’s final
approval of the transfer of the Purchased Right on terms acceplable to Buyer, Buyer hereby
authorizes Seller to request IDWR to rescind the transfer. In such event, Buyer also agrees that
the transfer shall be deemed nult and void and Seller shall instruct Escrowee to refund the
Eamest Money, plus interest, if any, to Buyer. In the event IDWR denies or fails to approve the
transfer contemplated by this Agresment, Seller shall instruct Escrowee to refund the Eamest
Money, plus interest, if any, to Buyer.

7. Use of Purchased Right. Until final approval of the transfer of the Purchased Right by
IDWR, Seller is authorized to continue to use the Purchased Right on the Water Right's authorized place

of use for irigation purposes. Upon IDWR’s final approval of the transfer, Seller shall immediately comply
with all conditions of the transfer approvat and shall cease diversion of the Purchased Right.

8. Seller's Representations and Warmanties. Selier hereby represents and warrants to
Buyer that, as of the Effective Date and through the Closing, as foliows:

a. Authority. Seller owns the Purchased Right in fee simple. Seller has the full
legal right, power and authority to enter into and perform this Agreement.

b. Good Title, Seller has good and marketable title to the Purchased Right, and
Seller shall remove, or cause to be removed, al! liens, claims, or encumbrances, whether of
record or not, upon or affecting the Purchased Right on or before Closing.
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C. Adverse Claims. To the actual knowledge of Selier, that there are no judicial
proceedings, administrative actions or examinations, claims or demands of any type which have
been instituted or which are pending or threatened against Seller, the Purchased Right, or any
part thereof. In the event Seller receives notice of any such proceeding, action, examination or
demand, Seller shall promptly deliver a copy of such noticeto Buyer,

4. Not Forfeited. The Purchased Right has not been forfeited or abandoned in
whole or in part, has been placed to continual beneficial use on the Sellers property, and has
never been subject to a continuous five-year period of non-use (except as such non-use may
have occurred while the Purchased Right was in an appropriate water bank, claimed in the Snake
River Basin Adjudication, or the appurtenant place of use was enrolled in a govemrment annual
grain base or long-term crop Jand set-aside program, or such non-use may have occurred by
reason of any other applicable defense set forth in idaho Code § 42-223 that protected the
Purchased Right from forfeiture).

e. Snake River Basin Adjudication Status. The Seller has filed a water right claim
for the Purchased Right in the Snake River Basin Adjudication (SRBA). A review of IDWR's
electronic records presently reveals that IDWR has recommended to the SRBA District Court that
the Water Right should be decreed as claimed by Seller. See Exhibit A.

f. No Other Warranty. Seller makes no other guarantees or waranties as to the
Purchased Right, its yield upon transfer, orits transferabifity. Seller further disclaims any
warranty as to the Purchased Right's availability in times of shortage, including any curtailment
that may be ordered by IDWR to satisfy other senior ground or surface water righis.

9. Buyer's Representations and Warranties. Buyer hereby represents and warrants to
Seller that Buyer has the legal power, right and authority to enter into this Agreement and to perform
Buyer's obligations hereunder.

10. Brokerage. Each of the Parties represents and warrants to the cther that such Party has
not incurred and will not incur any liability for finder's or brokerage fees or commissions in connection with
this Agreement. Itis agreed that if any claims for finders or brokerage fees or commissions are ever
made against Selier or Buyer in connection with this transaction, all such claims shall be handled and
paid by the Party {the "Committing Party") whose actions or alleged commitments form the basis of such
claim. The Committing Party further agrees to indemnify and hold the other harmiess from and against
any and all claims or demands with respect to any finder's or brokerage fees or commissions or other
compensation asserted by any person, firm of corporation in connection with this Agreement or the
transaction contemplated hereby. This representation shall survive Closing indefinitety.

11 Termination / Remedies.

a. IDWR's Failure to Approve Transfer. In the event IDWR does not approve
Buyer's transfer application in connection with the Purchased Right within twenty-four (24)
months from the Effective Date, defined below, for whatever reason, excluding any action or
inaction of Seller, Buyer shall have the right 1o close on the purchase of the Purchased Right as
set forth in Section 4 within thirty (30) days after the expiration of such twenty-four {(24) month
period. Atthe end of such thirty (30) day period, if Buyer has elected not to close on the
purchase of the Purchased Right, this Agreement shall immediately terminate and Seller shali
instruct Escrowee to refund to Buyer the Eamest Money, plus interest, if any,

b. Default by Buyer. If Buyer should fail to consummate the fransaction
contemplated herein for any reason other than default by Seller, Seller may elect lo terminate this
Agreement and retain the Eamest Money as liquidated damages. No delay or omission in the
exercise of any right or remedy accruing fo Seller upon the breach by Buyer under this
Agreement shall impair such right or remedy or be construed as a waiver of any such breach
theretofore or thereafter occuring. The waiver by Seller of any condition or the breach of any
term, covenant or condition herein contained shall not be deemed to be a waiver of any other
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term, covenant, condition or any subsequent breach of the same or any other lerm, covenant or
condition contained herein.

c. Default by Seller. if Seller should fail to consummate the transaction
contemplated herein for any reason other than defauit by Buyer, Buyer may elect, without
limitation, any one or more of the following remedies; (1) to enforce specific performance of this
Agreement; (i) to bring a suit for damages for breach of this Agreement; (i) to terminate this
Agreement whersupon Seller will reimburse Buyer for Buyer's out-of-pocket expenses incumed

be deemed to be a walver of any other term, covenant, condition or any subsequent breach of the

12. Notices. All notices, demands, requests, and other communications under this
Agreement shall be in writing and shail be deemed properiy served or delivered, if delivered by hand to
the Party to whose attention it is directed, or when sent, three (3) days after deposit in the U.S. mail,
postage prepaid, certified mail, return receipt requested, or one {1) day after deposit with a nationally

recognized air camler providing next day delivery, or, if sent via facsimile tfransmission, when received,
addressed as follows:

If to Seller: i fo Buyer:
Arbor Ridge, LLC DDR Nampa, LLC
P.O. Box 344 3300 Enterprise Parkway
Meridian, ID 83680 Beachwood, OH 44122
Facsimile: (208) 888-9947 Attention: Executive Vice President of
Development
Facsimile: {216) 755-1855
With copy to;
DDR Nampa LIL.C
General Counsel!
3300 Enterprise Parkway

Beachwood, OH 44122
Facsimile: {216) 755-1678

or to such other addresses as sither Party may designate in wriling and delivered in like manner,

13. Entite Agreement. This Agreement embodies the entire contract between the Parties
hereto with respect {0 the subject matter hereof. No extension, change, modification or amendment to or
of this Agreement of any kind whatsoever shall be made or claimed by Selier or Buyer, and no nofice of
any extension, change, modification or amendment made or claimed by Ssller or Buyer shall have any
force or effect whatsoever unjess the same shall be endorsed in writing and be signed by the Party
against which the enforcement of such extension, change, modification or amendment is sought, and
then only to the extent sef forth in such instrument.

14, Successors, This Agreement shall be binding upon and shall inure to the benefit of the
Parties hereto, and their respective heirs, personal representatives, successors and assigns.

15, Dates of Performance. Wherever under the terms and provisions of this Agreement the

time for performance falls upen a Saturday, Sunday, or Legal Holiday, such time for performance shall be
extended to the next business day.
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16. Counietparts, This Agreement may be executed in counterparts, each of which shail
constitute an original, but a)l together shall constitute one and the same Agreement.

17. Binding Effect. The terms, provisions, and covenants {to the exient applicabie) and
indemnities shall survive the closing and delivery of the deed, and this Agreement shall not be merged
therein, but shall remain binding upon and for the Parties hereto until fully observed, kept or performed.

18. Interpretation. Al Parties hereto have either {i} been represented by separate legal
counsed; or (i) have had the opportunity fo be so represented. Thus, in all cases, the language herein
shall be construed simply and in accordance with its fajr meaning and not strictly for or against a Party,
regardless of which Party prepared or caused the preparation of this Agreement,

19, Captions and Headings. The captions at the beginning of the severaj paragraphs,
respectively, are for convenience in locating the context, but are not part of the text,

20. Severability, In the event any term or provisions of this Agreement shall be held ilegal,
invalid or unenforceabie or inoperative as a matter of law, the remaining terms ang provisions of this
Agreement shall not be affected thereby, but each such term and provision shali be valid and shall remain
in full force and effect.

21, Goveming Law, This Agreement shall be governed by the laws of the State of ldaho.

22, Altomey Fees. If ejther Party shail default in the ful and timely performance of this
Agreement and sald defaui is cured with the assistance of an attoney for the other Party and before the
Commencement of a suit thereon, as a part of Curing said default, the reasonable altomeys’ fees Incurred
by the other Party shalt be reimbursed to the other Party upon demand. In the event that either Party to
this Agreement shall file suit or action at law or equity to inlerpret or enforce this Agreement hereof, the
unsuccessiul Party to such litigation agrees to pay to the prevailing Party all costs and expenses,
including reasonable attomeys’ fees, incurred by the prevailing Party, including the same with respect {p
an appeal.

23. Time is Of The ce. Alltimes provided for in this Agreement or in any other
instrument or document referred {o herein or contemplated hereby, for the performance of any act will be
strictly construed, it being agreed that time is of the essence of this Agreement.

24, Effective Date. The “Effective Date” of this Agreement shall be the date on which both
Buyer and Seller haye executed this Agreemsnt, if executed on the same day, or the later date, if
executed on different days, as noted below.

IN WITNESS WHEREOF, the undersigned, being duiy authorized, have executed this Agreement
as of the date written below.

SELLER: BUYER:
Arbor Ridge, LLC, DDR Nampa LLC,
an Idaho limited liability company a Delaware limited liability company

By é W E g By:
it A lts:
Date; & Date:
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EXHIBITA-1

EXHIBIT A
WATER RIGHT NO. 63-32831
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EXHIBIT B
SPECIAL WARRANTY DEED FOR WATER RIGHT

After Recording
Return to:

FOR RECORDING INFORMATION

SPECIAL WARRANTY DEED FOR WATER RIGHT

FOR VALUE RECEIVED, Arbor Ridge, L.LC , an Idaho limited liability company ("Grantor”), whose
address is P.O. Box 344, Meridian, ID 83680 does hereby grant does hereby grant, bargain, sell, convey
and assign unto DDR NAMPA LLC, a Delaware fimited liability company ("Grantee”), whose address is
3300 Enterprise Parkway, Beachwood, OH 44122, the following described portion of Water Right No. 63-
32831 (hereinafter this portion is referred lo as the “Water Right"):

Quantity; 0.60 cubic feet per second, 135.0 acre feet per year

Acres / Place of Use:
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X
IN WITNESS WHEREOF, the Grantor has executed this Deed thisg [ day of OJE’SJJ’L . 2008,

GRANTOR:

Arbor Ridge, LLC,
an idaho limited fiability company

STATE OF IDAHO }

) ss.
County of Ada )

On this ;_{-Z day of fgﬁéé_f) é:—c/'»/,zooa. before me, the undersigned, a Notary
Public in and for said State, personaily appeared : 17, known or identified to
£ 77

(% s
me to be the of Arbor Ridgé, LLG, the Idaho limited fiabiity company that

executed the within and foregoing instrument, or the persan who executed the instrument on behalf of
said Idaho limited liability company, and acknowledged to me that such Idaho limited fiability company
executed the same,

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and
year in uﬁ"’*ﬁ'ﬁ?ﬁ%@'f@t above written,
\“ "

\1\\:‘1:3 ..cvﬁ-n..'. .‘.-,'. ./ L{; M 1

F4 (ARY % 3% Notary Pubiic for idaho
§ 30 . 5 Z Residing at: i ’UL‘
L - L P My commission expirds:__%) 7 277
i % putt SFF AN
», ., o »
"', (LT Lo \Q'g:;‘"

%, ?"4 TE 0%

ll,""““!“
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FFR-15=2492 1753 €T CORPORATION CLEVELRMD 216 b21 4959 P.82-94

Received

. The name of the limitect Habiiity company is;

FILED EFFECTIVE
* APPLICATION FOR
REGISTRATION OF FOREIGN 05 APR I8 AMID: 45
LIMITED LIABILITY COMPANY
(Instructions on back of appication) SECHE 4R ¢ OF STA

STATE OF IDAHO

DDR Namps LLC

. ifthe name of the limited lisbRity company is not permissibie or is not avaiiabls in idaho,

the name the formign imitad kablity company wil use In idaho is:

- The jurisdiction under whose laws the imited liability company is organized is; Delawsre

and the date of Its formationwas:  April 15, 2005

The name and address of the registered agent In idaho is:
C T Corporation Sysem, £/0 C T Corporation System, 300 Novth 6ih Streot, Boise, Kiaho 83702

. The address of the limited Rabiity company’s office In the Jurisdiction under whoss laws

# is organized is:
NA
- The address of the limited liability company’s principal office, if othar than the address
in #5 above, is:
3300 Entovprise Paricowsy, Beachwood, Ohio 44122

- The address to which correspondence should be addressed is:

Elimbeth Bary, Developers Diveniflod Reulty Corposation, 3300 Entetpnise Paricway, Beachwood, Dhio 44122

. Signature of a manager, if any, or a membar

if there ars no managers.
By: Developers Digérsified Realty Corporation
Itg: Sol
Signature | Beorelary of Giato Use only
Trseaharme _10id £ Weiss }
Manager [ Member 1§ ] l
F

IDAHG SECRETARY OF STAIE
FERRHERYT anze0
10 188,80 = 1 ;
1872006 - 2880 DXPEDITEC 4 3

éufe?*fy@

04-15-2005  03:34pm From-216 621 4059 To EBERLE BERLIN Page 002

= 108.828 REGFORGLLE # 2



NFR-15-2060S 17:S4 CT CORPORMTIGN CLEUELNID

Delaware

The First State

I, HARRIBT SMITH WINDSOR + SECRETARY OF STATE OF THE STATE op
DELARARE, DO HEREBY CERTIFY *DDR NAMPR LLC" IS DULY FORMED UNDER
THE LAWS OF TRE STATE OF DELAWNARE AND I8 IN GOOD STANDING AND
HAS A LEGAL RXISTENCE SO FAR AS THE RECORDS OF THIS OFFICE SHOW,
AS OF THE FIFTEENTH DAY OF APRIL, A.D. 2005.

AND I DO HEREBY FURTEER CERTIFY YHAT THE ANNUAL TAXES HAVE
NOT BREN ASSESSED TO DATE.

Harriet Smith Windgar, Secretary of State
AUTHENTICATION: 3015625

DATE: 04-15-0s

3955819 8300
050306982

TOTAL P.@4

Received  04-15-2005  03:3dpm From-216 621 4059 To-EBERLE BERLIN Page 004




Sn\e.m.em\ur Develnpers MSue rra.-QeU?uU. Lovp

Ja0D Eh.lar,;rst [ Pk

No. W 38it6 D o laer A5V 50, 2008 2. Registorsd Agent and Offics NO PO BOX)
Ul ReDo Fom pa—
Retum to: | 71 Mailing Addiess - Correctin this box, if 1np|1c1bl|;- CT CORPORATION SYSTEM
SECRETARY OF STATE 4111 W JEFFERSON STE 530
450 NORTH FOURTH STREET| DDR NAMPALLC BOISE, 1D 83702
PO BOX 83720 ELIZABETH BERRY/DDR CORPORATION USA
BOISE, ID 83720-0080 8300 ENTERPRISE PKWY
- . BEACHWOOD, OH 44122 5 .
NO FILING FEE IF - e Roglaired Ageee Signeturs
| RECEIVED BY DUE DATE ) i
4. Limited Liability Companies: Enter Names and Addresses of Managers. °
Qffico heid ~ Name mz.gm City Snte Zp

Penchwand DU LI

Issued 02/01/2008

Do Not Tape or Staple

§. Organized Under the Laws of:
DELAWARE owe /3507 |
W'38486 o
\ WMM
200804007122




