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MEMORANDUM

DATE: May 20, 2009
TO: Water Right File 36-16156

FROM: Shelley W. Kee@

RE: Mitigation may not be required

To meet federal safe drinking water requirements, Clear Springs Foods, Inc., (Clear Springs)
filed Application 36-16156 to appropriate 2.0 cfs of ground water for industrial and domestic
purposes. Clear Springs subsequently agreed to limit the proposed appropriation to 1.34 cfs.
The proposed diversion will provide an alternative to the spring water diverted pursuant to Right
36-7201 for industrial use. In a 1972 agreement with another water user, Clear Springs agreed to
limit the consumptive use under Right 36-7201 to 0.5 cfs.

In its application, Clear Springs proposes to divert ground water from a well located in the ESPA
moratorium area. Normally, mitigation is required for new appropriations of ground water for
consumptive uses in the ESPA. The purpose of the mitigation requirement is to protect the flow
of water in the Snake River and tributary springs for senior surface water right holders.
Mitigation may not be necessary, however, based on the following three-step analysis.

1. Spring Flows

The applicant’s engineering consultant, Charles E. Brockway, reported in a January 24, 2007,
letter that pumping water from the applicant’s well has “no significant impact to the spring flows
in the immediate vicinity of the new well.” Brockway also reported the well bore penetrates “a
significant amount of clay layers” that impede vertical water movement, and the first open screen
interval in the well is 250 feet below ground surface. The well driller’s report indicates the first
screen starts at 240 feet below ground surface. Based on Brockway’s report, mitigation is not

required to protect spring flows as long as the well is maintained so that water is not diverted

from any water bearing zone closer to the surface than 240 feet. Because changing the point of
diversion within the same 40-acre tract could result in a significant change in ground surface
elevation, I recommend restricting the applicant’s ability to replace the well without permission
from IDWR. I propose a condition saying:

The authorized point of diversion for this right is a well with tag no. D0023615,
This right authorizes the diversion of ground water from geologic formations
located at least 240 feet below ground surface. The right holder shall receive
approval from the Department prior to changing the point of diversion to a
different well.
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2. Snake River Flows

Pumping from the new well may reduce flows in the Snake River. An ESPA model analysis
should be prepared to determine which river reaches will be depleted by the proposed diversion.
Because return flows are likely to accrue via surface flow to only one river reach, the model
analysis should look at the entire diversion volume, not just the consumptive use, as depletionary.
Mitigation should be required for any river reach where depletion exceeds 2.0 AF per trimester
and the depletion in that reach is more than 10% of the total depletion to all reaches. If the only
reach meeting these criteria is the reach where the source for Right 36-7201 is tributary, then
mitigation still may not be required, as described below.

To prevent impacts to the reach of the river where the source for Right 36-7201 is tributary, the
applicant can limit the combined diversion and usage under Right 36-7201 and the proposed use
to the amount authorized to be diverted pursuant to Right 36-7201. The combined limit would
ensure that the two rights are operated as alternatives to each other, not as additive to each other.
Because the two water rights are not additive, the total impact of the two rights to the Snake
River would not increase. In this circumstance, I would recommend the following condition:

Rights 36-7201 and 36-16156 when combined shall not exceed a total diversion
rate of 2.00 cfs for industrial and domestic purposes.

3. Consumption

To avoid mitigation, the applicant must also avoid consuming water in connection with the
proposed use. Although Clear Springs established a consumptive use limit of 0.5 cfs for Right
36-7201 in the 1972 agreement, there is no consumptive use limit stated on the water right itself,
The agreement is separate from the water right and is not administered by the State of Idaho. The
agreement could be terminated by the parties without state involvement. Theoretically, then,
Clear Springs could intensify its industrial use of water under Right 36-7201 up to 100%
consumption. Therefore, as long as the diversion and use authorized in connection with the new
application is alternative to the use under Right 36-7201, and not in addition to it, overall
consumptive use will not increase.
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