RECEIVED
NOV 12 2009

WITHDRAWAL P g ouces

OF

APPLICATION FOR TRANSFER OF WATER RIGHT(S)

vwe, JSDT ~(3L V] and :

(Applicant’s Printed Name) (Applicant’s Printed Name)

and '—"'“—'_"—_f-___.—
(Applicant’s Printed Name) (Applicant’s Printed Name)

hereby withdraw our Application for Transfer No. /4 ? (}7 92 3 of Water Right

No(s). 73 - 205{8

Signed this g‘tfi day of A }0‘[ )é‘ME)&!" ,2009

/(/&"t[e_ Avpie /@en log (V{_

(Signature/Title of Appll

(Signature/Title of Applicant)

(Signature/Title of Applicant)

(Signature/Title of Applicant)
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o 1.AW OFFICES OF
LAURENCE J. LUCAS, ESQ.
PO. Box 1342
Boise, JD 83701
(208) 424-1466
July 7, 2002

Via Fax and Regular Mail

. Harold W. Jones
Water Right Specialist
1daho Depariment of Water Resources
900 N. Skyline Drive '
Suite A ’
Tdaho Falls ID 83402-1718
Fax: 208-525-7177

Re; = Transfer Application 69923 _
Water Right No, 73-2098, Mahogany Creek

Dear Mr. Jones:

Following up on my letter to you of June 12, 2002, in which T advised you that my client
Western Watersheds Project desires to protest both the amended transfer application by
Sulphur Creek Livestock for Mahogany Creek in the Pahsimeroi basin, and the transfer
application by BEM: for the same right; F am enclosing with this letter a formal protest
plus the $25.00 filing fee. ’ : .

A copy of these materials are also being scrved upon the applicant, BLM, as per the
Challis Messenger notice. R

As | have not yet seen the complete BLM transfer application, could you please send me
a copy at your convenience? : :

T presume the two applicationﬁ will be consolidated for hearing. If not, plcase also advise
me what the next steps will be.

Thanks for your sttention to this matter

v

Very truly yours,
- :—’__-:_;-' - — » —=
__.:...---—“'" ,..-—-""_:-w";";'; __.---::_::——-—_'_T-
T e T AT
2 : R
4f}-"" «.*Lqird J. Lucas
’ Attorney for WWP

Enc. '
Cc. Jon Marvel, WWP

[

. . - ( K’
| ‘P \5(0
O Frovc in: fecystac esue \ ' W @ng\
i 507 oy
&& 3 N 9\00
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Laurence (“Laird™) J. Lucas
P.O. Box 1342

Boise, [D 83701

(208) 424-14606

Attorneys for Protestant/Mavant Western Watersheds Project

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

LN THE MATTER OF TRANSFER
APPLICATION 69923, PROPOSING TO
CHANGE WATER RIGHT NO. 73-2098.
BY 11.8. BLM

el S S

PROTEST TO TRANSFER APPLICATION,
MOTION TO INTERVENE, AND
MOTION TO DENY TRANSFER BASED ON PARTIAL FORFEITURE O
ABANDONMENT

Protestant and Movant WESTERN WATERSHEDS PROJECT (“WWP"), by and through
the undersigned counsel, hereby PROTESTS Transfer Application No. 69923 by U.S. Bureau of
Land Management to change aspects of water right no. 73-2098; MOVES TO INTERVENE in said
transfer proceeding; and further MOVES TO DENY TRANSFER based on partial abandonment or
forfeiture of water right no. 73-2098 for all alleged irrigation uses and in all amounts exceeding .02
cfs, for reasons previously set forth in WWP's Protest, Motion To Intervene and Motion To Deny
Transfer Based on Partial Forfeiture or Abandonment regarding this same water right with respect
to the transfer application submitted by Sulphur Creek Livestock Co. (Application No, 69783),

This Protest, Monon to Intervene, and Motion to Deny Transfer are submitted pursuant to
the Idaho Water Code, including but not limited to J.C. § 42-104, 42-203 A, and § 42-222; the
IDWR Rules of Procedure; and all other relevant avthoritics.

The grounds supporting the above I’rotest and Motions arc sct forth below:

PROTEST AND MOTIONS -]
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1. Protestant/Movant WESTERN WATERSHEDS PROJECT (“WWP") is an 1daho
non-profit conservation organization, located at PO Box 1770, Hailey 1D, 83333, phone: (208) 788-
2290. Until 2001, WWP was known as “Idaho Watersheds Project.” WWP has approximately
1,000 members, located in ldaho and other states, and is dedicated to protccting and conserving the
watersheds, public lands and natuwral resonrces of the American West.

2. WWP has long-standing interests in both the specitic water right at issue here (No.
73-2098), as well as the use of the waters in Mahoguny Creek (original source of the right) and the
Pahsimeroi River {proposed new source). WWP is the owner and manager of the Greenfire
Preserve on the East Fork Salmon River, which holds watcr rights in that subbasin; and WWP is
deeply involved m many water use and land management issues in the Upper Salmon basin
generally.

i In particular, WWP and its staff and members make extensive use of the public
lands, waters and resources of the Pahsimeroi watershed, including Mahogany Creck; and those
uses include fishing, hiking, study, and other scientific, reereational, and aesthetic pursuits, WWP
is concerned with preventing adverse harms to the streams, watersheds, and dependent fish and
wildlife in the Pahsimeroi basin, including Mahogany Creck; and in furtherance of those interests
has undertaken extensive review and surveys of diversions, land use practices, and other human
activities in the basin; participation in federal and state agency proceedings relating to diversions
and Jand use practices in the basin; and has brought federul court litigation over diversions and land
use practices in the basin.

4, Among other activities, WWP (under its prior name, Idaho Watersheds Project),
filed litigation in December 2000 in the U.S. District Court for the District of Idaho, conceming the

diversion by waler right claimant Sulphur Creek Livestock Co. out of Mahogany Creek, under

PROTEST AND MOTIONS - 2
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claimed water right 73-2098. See Idaho Watersheds Project et al v. Judd Whitworth et al, No. CIV
00-0728-E-BLW (D. Idaho). Said litigation is still pending, and alleges claims under the federal
Endangered Species Act concerning adverse effects of the Mahogany Creek diversion, under
claimed water right 73-2098, upon the listed Buli Trout.

5. As part of WWP's investigation and review of the Mahogany Creek divcrsion, as
well as other diversions in the Pahsimeroi basin, WWP collected and reviewed historical
information conceming diversions and beneficial usc (or lack thereof) of water from Mahogany
Creek by Sulphur Creek Livestock Co. under claimed water right 73-2098. As documented in
WWP’s submissions to the U.S. District Court in the above-referenced litigation, and in other
materials, Sulphur Creek Livestock Co., until 2001, diverted all or nearly all watcr out of
Mahogany Creek into 2 ditch, which flowed for several miles across BLM lands, which water
was never used for irrigation on the alleged place of irrigation use for claimed water right no. 73-
2098. See Declaration of Stew Churchwell, filed in IWP v. Whitworth, No. CIV 00-0728-E-

BLW (D. Idaho).

6. Under water right 73-02098, Sulphur Creek Livestock claims the right to divert
2.4 cubic feet per second (“'cfs”) out of Mahogany Creek 1o irrigate 160 acres of land located in
TIIN R23E S14 (Boise Meridian), as wel! as for stockwater purposes. In truth, as WWP's
investigation has revealed, neither Sulphur Creek Livestock ner anyone else has used Mahogany
Creek water for imrigation purposes in many years ~ if indeed there was cver any irrigation use at
all. Available aeria] photography reveals that, s of 1987, no cultivation of crops or irrigation of
any kind was visihle on the current stated place of use for claimed water right 73-02098.
Further, WWP's representatives have traveled along the Mahogany Creck ditch in recent years,

ncluding summers of 2000 and 2001, and found no evidcnce of any imrigation whatsoever, cither

PROTEST AND MOTIONS -3
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at the place of use specified in watcr right A73-02098 or elsewhere in the vicinity. Churchwell
Decl., § 25-26 & Photos L-O.  As Mr. Churchwell’s recent photographs show, the Mahogany
Creek ditch largely runs along a dirt road, and terminates afier several miles in the road. Id.
Only sagebrush and other range vegetation are present where the Whitworth Defendants have
claimed that irrigation is allegedly occurting using Mabogany Creek water. Id. Rather than
irigating any crops, water often just spills out of the Mahagany Creek ditch onto the adjoining
road, or lcaks out of the ditch into the ground. Id.

7. In other words, Sulphur Creek Livestock Co. has, for well over five years and
probably for several decades, simply used the Mahogany Creck ditch as a leaky, miles-long
livestock watering trough, without putting the water to beneficial use for the claimed imrigation
use purposes. At the same time, Sulphur Creek Livestock Co. has prossly over-diverted water
from Mahogany Creek for livestock watering purposes, in violation of Idaho law.

8. Moreover, Sulphur Creek Livestock Co. has likely often diverted even more water
than allowed under its claimed water right of 2.4 cfs from Mahogany Creek, since until recently it
had no melering device to measure and control diversions, and instead simply took all the water
flowing down Mahogany Creck. Churchwell Decl,, § 22-24.

9. Idaho waler law forbids the type of grossly excessive and wasteful diversions seen
here. Itis a fundamenta! tenet of Idaho water law, as in other prior appropriation statcs, that water
may only be diverted for reasonable and beneficial uses. Baker v. Ore-1da Foods, Inc., 95 Idaho
575, 584, 513 P.2d 627 (1973). See also Puole v, Qlaveson, 356 P.2d 61, 65 (1960) ("policy of the

law of this State is to secure the maximum use and henefit, and the least wasteful use, of its water

resources”); Glavin v. Salmon River Canal Co., 44 Idaho 583, 258 P. 532 (1927) ("any property

rights [in water] must be considered and construed with reference to the reasonableness of the use”).

PROTEST AND MOTIONS -4



The basis, measure, and limit of a water right is thus the amount of beneficial use; and the nght to
use water ceases if water is not put to beneficial use, See 1.C. § 42-104 (“appropriation must be for
some uscful or beneficial purpose, and when the appropriator or his successor in intcrest cease to
use it for such purpose, the right ceases™).

10. A waler right also may be abandoned by intentionally giving up use of the water;
while finlure to put water to the claimed beneficial use for more than five years also results in

forfeiture of the claimed right. 1.C. § 42-222(2); Dobson v. Dobson, 122 Idaho 59 (1992). Partial

forfeiture or abandonment applies to any amount ot a claimed water right that is not put o
beneficial use for the statutory five-year period, or is abandoned. Id.; State v. Hagerman Water

Rights Owners, 130 Idaho 727, 735, 947 P.2d 400, 408 (1997).

1. Further confirming that Sulphur Creek Livestock has partially forfeited or
abundoned its alleged water right for imrigation purposes out of Mahogany Creek, Sulphur Creek
Livestock admits that in June 2001 it installed a new diversion device in Mahogany Creek, in the
form of an “infiltration gallery” leading to a pipe, which was place in the previously existing
Mahogany Creek ditch (which was then filied with dirt for some tength), so that Sulphur Creek
Livestock Co. would divert only .02 cfs from Mahogany Creek and use that water only for livestock
watering putposes.

12.  Because Sulphur Creck Livestock Co. has thus partially abandoned or forfeited all
but .02 cfs of its claimed water right 73-2098, its application for transfer no. 69783 s well as the
current BLM application for transfer, which seeks to “transfer” a non-existent irrigation water right,
rust be denied under [.C. §§ 42-104, 42-203A, and 42-222, becausc there is no existing water right

for irrigation purposes to transfer us requested by the applicant.

PROTEST AND MOTIONS -5
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13. In addition, should the requested transfer not be denied based on partial forfeiture or
abandonment, as set forth hereinabove, then WWP contends that the transfer must be denied
because it would (a) injure other water rights, (2) is speculative, (3) is contrary to the local public
interest, (4) theve is insufficient water to satisfy the requested transfer at the new place of diversion
and source, (5) the requested transfer would constitute an enlargement in use of the applicant’s
vurrent valid right of .02 cfs, (6) the change is not consistent with the conservation of Idaho’s water
resources, and/or (7) the proposed change is otherwise unlawful, as WWP will demonstrate at
hearing herein.

14.  Although WWP belicves that it automatically becomes a “party” lo this proceeding
by virtue of its above Protest to the transfer application, to the extent neccssary WWP further moves
under the IDWR Rules of Procedure to intervene as a party, on grounds that its interests may be
adversely affected by this proceeding, no other party will adequately rcpresent those interests, and
the public interest support such intervention.

15, Pursuant to the Idaho APA and the Department’s Rules of Procedure, WWP hereby
requests that IDWR conduct a contested casc hearing upon the above-referenced transfer application
and deny same based on the facts and law set forth above and to be presented by WWP at hearing.

CONCLUSION

For the foregoing reasons, WWP respectfully PROTESTS the transfer application 69923 10
change the place of diversion and place of use of claimed water right 73-2098; MOVES TO
INTERVENE in said proceeding, to the extent necessary to be a full party and protect its interests;
and MOVES FOR DENIAL of the transfer application on grounds that Sulphur Creek Livestock

Co. has partially abandoned or forfeited the claimed water right for irrigation purposes, and/or the

PROTEST AND MOTIONS -6



transfer application does not meet the requirements of 1.C. § 42-222 and other relevant provisions

of law.

The requisite filmg fee is submitted herewith,

DATED: July 7, 2002

CERTI

Respectifully submitted,

e T
et B e T T T
B Y
g
= /f // -
Laurence (“Laird”) J, Lucas
Attomey for WWP
ICATE OF SERVICE

I hereby certify that on this 7" day of July, 2002, 1 caused the foregoing PROTEST,
MOTION TO INTERVENE, and MOTION TO DENY TRANFER to be served via fax and via
first class mail, postage prepaid, upon the following persons:

Harold Jones

IDWR, Eastemn Region)
900 N. Skyline Drive
Suite A

ldaho Falls [D 83402
Fax: 208-525-7177

U.S. Dept of Interior

Bureau of Land Management
Salmon District

50 Hwy, 93 S.

Salmon ID 83467

PROTEST AND MOTIONS -7
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[ STATE OF IDAHO N 7923
DEPARTMENT OF WATER ﬁESOUﬁ’EEé1 2002

APPLICATION FOR TRANSFER OF Nyr\[(g]:ﬁﬁsﬂiﬁHT
PART 1

gD e . 1} (70 V7 o
es_ . "'4';5 / m
Fi L!

Page , of

Name of applicant (XS':“‘EDM— D-‘Q Lom.cl //[a—-e.? c-...e....Jf Phone ?5-6 - S‘(O ©
Post Office address 2.0 “w}r 93 5. Gl TV BIY¥C
A. PURPOSE OF TRANSFER

1. O Change point of diversion [0 Add diversion point(s) ,E Change place of use
/Q Change nature of use (H‘Change period of use O Other
2. Describe the reason for the proposed changes Couy T’fk A VS < ? WYL Crk"\ o
Cl > d()(\,ua'k =y ULSCXE—QA

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priarity Amount Nature Period of Use
(cfs/ac-fl) of Use .
13-2098  _W/A/1US  _03cfs  _Steckwater A Y
73-2098) /q/15s _orcfs  _Wilife A Y
3-8 to
to
2. Total amount of water being transferred ,____0_3_ cubic feet per second and/ar ___________ acre-feet per annum.
3. Source of water /v(a"\ﬂ '}im-—jr Geek tributary to _i(?g.t_bﬁ:& tot Rf ver

4. Point(s) of Diversion:

Lot Va Y Y | Sec.| Twp. | Rge. County

S| W Sco [ [(on|3E| Cester

5. Lands irrigated or place of use:

NE % NW " AN SE

Twp. | Rge. | Sec. NEW|NW | Swu | SEw | NEw| NW | Sw i EEG) “\/ SR Visw | SE v [NE | Nw v | swu | SE W Totals
(N [236] (@ A\ )

(N [23E | 3 Sl

W DIE | 36 54

Total acres




. i_;
Page 2 of U—._ Transfer No. é9?0‘2 3

PART 1 )

6. Ganeral Information:

a. Description of diversion system j*rep...e(i !‘n,\e {)\MLC&. o C(QL_L?M;; (‘NQL'

{

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? Yes < No. It yes, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changss.

¢. Daescribe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

[n..l\ ('u_l“?v*\y (\J‘L:‘TQJLQA will ‘ge od YT

d. Remarks:

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

And said application is hereby » Subject to the following limitations and conditions:

Witness my hand this day of 19




769923
pag 3 |
Page 1 05/30/2002

IDAHO DEPARTMENT OF WATER RESOURCES
Adjudication Claim Report 73-2098
WATER RIGHT NUMBER: 73-2098

Owner Type Name and Address
Original Owner THE AETNA CASUALTY & SURETY COMPANY
242 TRUMBULL

HARTFORD, CT 06156
(203)275-2094

Current Owner SULPHUR CREEK LIVESTOCK

PO BOX 151

MAY, ID B3253

{208)876-4406
Original Owner CHRIS CARLSON

GOLDBURG, ID
Priority Date:  11/09/1915
Basis: License
Status: Active
Source Tributary
MAHOGANY CREEK PAHSIMEROI RIVER
Beneficial Use From To Diversion Rate Annual Volume
IRRIGATION 04/01 to 11/01 2.400 CFS

Total Diversion: 2.400 CFS

Location of Point(s) of Diversion

MAHOGANY CREEK NW1/4SW1/4 Sec. 11, Twp 10N, Rge 23E, B.M.
CUSTER County
Place of Use
IRRIGATION
Twp Rge Sec | NE [ NW [ SW | SE |
INE |NW [ SW| SE | NE |[NW | SW | SE | NE | NW | SW | SE | NE | NW | SW | SE | Totals
1IN 23E 14 | |40.0 40.0 40.0 40.0| | | 160.0
[ [ | | [
Total Acres: 160
Conditions of Approval;
Remarks:
1. LIC. INCORRECTLY SHOWS P/D IN SEC.3. CORRECTED TYPO IN ADDRESS 03/29/95 SS.

CHANGED OWNERSHIP PER REQUEST/JC/5-11-00.
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pasy 4
| Page 2 05/30/2002

IDAHO DEPARTMENT OF WATER RESOQURCES
Adjudication Claim Report 73-2098

Comments:

Dates and Other Information:

Claim Received Date: 2098
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
State or Federal:

Owner Name Connector: 0
Water District Number;

Generic Max Rate Per Acre:
Generic Max Volume Per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed: False
DLE Act Number:

Carey Act Number:

Mitigaiion Plan:
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Page 1

IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report 73-2098
WATER RIGHT NUMBER: 73-2098

Name and Address
CHRIS CARLSON

Owner Type
Current Owner

GOLDBURG, 10

11/09/1915
License

Priority Date:
Basis:

Status: Active

Source
MAHOGANY CREEK

Tributary
PAHSIMEROI RIVER

Beneficial Use To
IRRIGATION

DOMESTIC

Frpm
fto /
fto [

Diversion Rate
2.400 CFS

Total Diversion: 2.400 CFS

Location of Point(s) of Diversion
MAHOGANY CREEK

CUSTER County

SE1/4SE1/4 Sec. 2,

Place of Use
IRRIGATION

Twp Rge Sec | NE
| NE | NW | SW
|

|

11N 23E 14

-————

Total Acres: 160
DOMESTIC same as IRRIGATION

Conditions of Approval;

Remarks:

1.  General LIC. INCORRECTLY SHOWS P/D IN SEC.3.

Comments:

Dates and Other Information:

T4 7923

05/30/2002

Annual Volume

Twp 10N, Rge 23E, B.M.

SE i
NE | NW | SW | SE 1 Totals
160.0
I
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Page 2 05/30/2002

IDAHO DEPARTMENT OF WATER RESOURCES

Water Right Report 73-2098
Dates and Other Information:

Licensed Date: 10/16/1979
Decreed Date:

Water Supply Bank Enroliment Accepted:
Water Supply Bank Enrollment Removed:
Eniargement Use Priority Date:
Enlargement Statute Priority Date:
Formal Action Date:

State or Federal:

Owner Name Connector:

Water District Number: 73

Generic Max Rate Per Acre:

Generic Max Volume Per Acre:

Decree Defendant:

Decree Plaintiff:

Civil Case Number:

Judicial District:

Swan Falls Trust or Nontrust: False
Swan Falls Dismissed:

DLE Act Number:

Carey Act Number:

Mitigation Plan:
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) STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART2 - '

(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

Transter No. _ é%‘l }

a. Decree No. Decreed to
in case of vs,
dated in county of

b. License Na. 7 3:&3 X

c. Claim Na.

issuad by the Idaho Department of Water Resources.

on tile with the Idaho Department of Water Rescurces.

d. Transtar No.

= shaw ownership. Label documaent as attachment A. Check appropriate box balow:
BDTax Notice O warranty Desd

3. Sourca of watar a‘-\mo......v Cl\pe f(

4. Date or priority ”/4'/ (9¢t¢

5. Water is usad for the following purpose:

amount A4 C-{ 5 for "’“:?&{JA_ purposes from
{cfsfac-It)

which producad this right.

O Other

Attach a copy of last year's lax notice far the praperty to which the water right is apgurtenant or other documents which

tributary to -B%L\‘zl-;.g_r_g'. Tef'uer-

“/ o 1/

amount for purposas from to
{cis/ac-1t)
amount for purposas fram _ to
(cts/ac-1)
6. Total amount of water under right az . "{ cubic feet per secand and/or acre-feet par annum.

7. Poimi(s) of Diversion:

Lot A A Y% | Sec.| Twp. | Age. County

Local name for diversion

NJISWT It fon DE] Q-.c‘f'er

8. Lands irrigated or piace of use:

NE '/ NW Y SW ' SE
Twp. | Age. | Sec. F T ] swa] sen NE%| Nwalswu|sen [New|nwn]sw] SEw [NEw [Nwu | swu | SES Totals.
(A R3E) 1Y qo|4o | %s |Ho (60 ac.
(Lo ac,

§. Dascribe any other water rights used f{or the same purpose as described above

» Total acres




. —g- — sy PART 2 Transfer No. Jo TG4 35

10. To your knowledge, has any pon._ ., of this water rfight undergone a period of ...a or mora consecutive years of non-use?

o If yes, describe

B. DESCRIPTION OF PORTION QF RIGHT BEING TRANSFERRED
(1! the entire right is to be changed by the applicant, omit part B and C.)

- t
1. amount .03 e{ﬁ' for [ Y i purposes from AL to ,)/'

{cis/ac-ft) o :
amaount for —_ purposes from to
(cts/ac-N1)
amount tor purposes from to
(cls/ac-1t)

2. Point(s) of Diversion; .

Lot Ye ) % | Sec. | Twp.| Rge. County Local name for diversion

NWISO| U oM 56| Custer

3. Lands irrigated or place of usa:

NE % NW Y SW Y SE %

NE®INWw®%|Swu |SEw| NEw| Nwu|swx | sew NER|NWKISWR] SE% [NE%|NW®|SWwnu | SE%

Twp. | Rge. | Sec. Totals

(N [PIE]| 14 A Rac,

Total acres X ac,
C. DESCRIPTION OF UNCHANGED PORTION OF RIGHT {omit if there is no change)
1. amount for purposes from to
(cis/fac-ft)
amount for purposes from to
{cfs/ac-ft)
-amount for purposes from to
{cis/ac-ft)
2. Point(s) of Diversion:
Lot | % Ve % | Sec. | Twp. | Rge. County Local name for diversion
J. Lands irrigated or place of use: . _
1 1 1y, 1
NE % NW Y% SW % SE ' Totals

Twp. Rge. | Sec. NEWINWY | SWH | SER | NEw] NWHR|SWu | SEu INEn|NWHR | SWu | SEw INEw [Nww | swn | sE%

Total acres

[

¥
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Page _ u of { | Transfer No. ____M qQ Z]

‘ "PART 3
B. CHANGES IN NATURE OF USE

1 New Nature of Use ' Amount Hours/days/yaar Period of Use
{cls/ac-I) -
S toclewater - 073 fs Y 6

(»O:h& L—fe 03 c‘Fs }/t. to "/EH

2. Quantity and quality of return flows and location of discharge:

3. Describe allects on other waler uses rasuiling from the proposad changa:

1 hereby assert that.no one will be injured by such change and that the change does not constilute an enlargament In use
of the orlginal righl. The Information contained in this applicallion is true to the best of my knowiedgae.

| understand that any willful misrepresentations made In this application may result in voiding Iits approval.

(T

(Slgnalure ol Applicant)

2 d day of P > .}9/,:.;.@1_
i .
(Notary Publie)

"Tesggepnest™
My commission expires 2 —/ & - O 7

FOR DEPARTMENT USE ONLY

Transfer contains __-;_'_1__ pages and —Iatlachmenls

Raceived by H ) Date Prolest fited by

Pralim. check by \3 /6 d

Recsipted by ”'% ﬁzE 0‘)"”{5 Date S“‘J‘Q i

Published in C}!ﬁe‘ < N\QSSW . Copies of protest lorwarded by

Pub. dates o 4 37 [#] Hearingheldby —__________ Dale

Walarmaster recommendatlon requested on Recommended for [ approvai [ denlal
rec'd. by

Copy of transfer sent ta lien holder




IAKE CHECK PAYADLE TGO 20Ul TaX

USTER COUNTY TAX COLLZCTAIR
'elde 2GY¥ 351 GDELL?
HALLIS. IDAHD 43226

157 malf DUZ 240 HALF DUE
“AX M@.¢m TAR lée 40
ATE LaTs
NT T
ST “GST
T TGT

SULPHUR CREEK LIVESTICHK €D
) A4S &2 Lix 231N

SAY i 132573
LOTS L&
Wk g
SzC 14 T1li 7 23c
_. * * % [IMPORTANT * * *
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State of Idaho
DEPARTMENT OF WATER RESOURCES

Eastern Region, 900 Neorth Skyline Drive, Suite A *» Idaho Falls, Idaho 83402-1718
Phone: (208) 525-7161 « Fax: (208) 525-7177 » Web Site: www.idwr.idaho.gov

C.L. “BUTCH” OTTER
Governor

November 13, 2009 GARY SPACKMAN
Interim Director

BUREAU OF LAND MANAGEMENT
SO HWY 93 S

SALMON ID 83467

RE: Application for Transfer #69923
Dear Applicant:

This letter is to acknowledge receipt of your relinquishment of the above referenced
transfer. The Department has taken the steps necessary to void the transfer in our files.

If you have any questions concerning this matter, please feel free to contact this office.
Sincerely,

Sharla Cox
Water Rights Administrative Assistant

CC: Nate Arave
801 Blue Mountain Rd
Challis ID 83226



State of Idaho
DEPARTMENT OF WATER RESOURCES

Eastern Region, 900 North Skyline Drive, Suite A « Idaho Falls, Idaho 83402-1718
Phone: (208) 525-7161 » Fax: (208) 525-7177 « Web Site; www.idwr.idaho.gov

C.L. “BUTCH” OTTER
Governor

November 13, 2009 GARY SPACKMAN
Interim Director

Law Offices of Laurence J Lucas ESQ.

PO Box 1342

Boise ID 83701

RE: Application for Transfer No. 69923 for Bureau of Land Management
Dear Protestant:

This is to advise you that the above referenced application has been withdrawn. A copy of
the withdrawal has been enclosed.

If you have any questions, please call our office.

Sincerely,

Sharla Cox
Water Resource Administrative Assistant

Enclosure

CC: Western Watershed Project
Jon Marvel
Box 1770
Hailey ID 83333



PRE-HEARING CONFERENCE FOR BLM

Transfer 69923
Date: April 24, 2006
Time: 10:00 A.M.
Place: BLM Office, Salmon, ID
Presiding Officer:  Roger Warner
Assisted by: Sharla Cox
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR )

TRANSFER NO. 69923 IN THE NAME ) NOTICE OF
OF USDI BUREAU OF LAND MANAGEMENT ) PRE-HEARING CONFERENCE

The Department has scheduled this matter for a pre-hearing conference at 10:00 a.m.
on April 24, 2006, in the conference room at the Bureau of Land Management, 1206 S Challis
St, Salmon ID, in accordance with the provisions of the adopted Rules of Procedure of the
Department of Water Resources.

Agenda items for this pre-hearing conference will include:

1. Identify spokesman and/or counsel representing the protestant.

2. Review of the application.

3. Identify issues of protest.

4, Designate date for identifying witnesses.

5. Designate target date for conducting administrative hearing if resolution

is not possible during the pre-hearing conference.

The pre-hearing conference will be conducted in a facility, which meets the accessibility
requirements of the Americans with Disabilities Act. If you require special accommodations in
order to attend, participate in or understand the pre-hearing conference, please advise the

Department within ten (10) days prior to the pre-hearing conference.

NOTICE OF PREHEARING CONFERENCE 1



Dated this S0 day of March 2006.

~ 2
LYLE SWANK
Eastern Regional Manager

I hereby certify that on the S‘iSO%day of March 2006, I mailed a true and correct
copy, postage prepaid, of this document to the applicant(s) and protestant(s) listed below:

S A COX'/
dministrative Assistant

CERTIFIED MAIL

USDI Bureau of Land Management
1206 S Challis St
Salmon ID 83467

Western Watershed

Jon Marvel — you said you would notify Lawrence Lucas **
Box 1770

Hailey ID 83333

#* Here is your conference call numbers:
Please call: 1-510-637-7000 — access code 414387

NOTICE OF PREHEARING CONFERENCE 2



Idaho Department of Water Resources 5/13/2002
900 N. Skyline Drive

Suite A

Idaho Falls, ID 83402-1718

IDWR:

The Sulphur Creek Livestock Company via transfer No. 69783 is leaving behind 2 acres of
irrigation water to be used by the Bureau of Land Management. The BLM intends to file another
transfer, converting the 2 acres of Irrigation water to .03 cfs of Stockwater for use in the
Mahogany Creek Pipeline Project. The Sulphur Creek Livestock Company supports this
proposed transfer.

Should the Mahogany Creek Pipeline Project be abandoned by the BLM, the .03 cfs of
Stockwater should return to Sulphur Creek Livestock Company ownership.

f )il

Sincerely,

e

RECEIVE])

MAY 15 2002

Bureau of Land Mgt.
Cnallie. ldaho

Provondment MAY 1 7 200y
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State of Idaho
DEPARTMENT OF WATER RESOURCES

900 N. SKYLINE DR., SUITE A, IDAHO FALLS, ID 83402-1718
PHONE: (208) 525-7161 FAX: (208) 525-7177 WEB SITE: www.idwr.state.id.us

EASTERN REGION DIRK KEMPTHORNE
Governor
January 19, 2006 KARL J. DREHER
Director

Bureau of Land Management
Alan Bittner

50 Highway 93 South
Salmon ID 83467

RE: Application for Transfer No. 69923

Dear Applicant:

We have been asked to schedule a pre-conference hearing on the above matters. I am requesting
you to let me know your UNAVAILABLE dates for February, March and April. Please list
your unavailable dates during February, March and April on the calendar that is enclosed.

Please return your calendars no later than January 30, 2006.

If you have any questions or concerns, please feel free to contact me at your earliest
convenience.

Respectfully Submitted,

Sharla Cox
Water Rights Administrative Assistant

Enclosure: Blank Calendar



State of Idaho
DEPARTMENT OF WATER RESOURCES

900 N. SKYLINE DR., SUITE A, IDAHO FALLS, ID §3402-1718
PHONE: (208) 525-7161 FAX: (208) 525-7177 WEB SITE: www.idwr.state.id.us

EASTERN REGION DIRK KEMPTHORNE
Governor
January 19, 2006 KARL J. DREHER
Director

Law Office of Laurence J Lucas, ESQ
Laird J. Lucas

PO Box 1342

Boise ID 83701

RE: Application for Transfer No. 69923- For Bureau of Land Management (Mahogany Creek)
Dear Protestant:

We have been asked to schedule a pre-conference hearing on the above matters. I am requesting
you to let me know your UNAVAILABLE dates for February, March and April. Please list

your unavailable dates during February, March and April on the calendar that is enclosed.
Please return your calendars no later than January 30, 2006.

If you have any questions or concerns, please feel free to contact me at your earliest
convenience.

Respectfully Submitted,

Sharla Cox
Water Rights Administrative Assistant

Enclosure: Blank Calendar



United States Department of the Interior

BUREAU OF LAND MANAGEMENT

Challis Field Office
801 Blue Mountain Road
Challis, Idaho 83226

In Reply Refer To:
7250 (084)

May 30, 2003

Idaho Department of Water Resources
900 North Skyline Drive
Idaho Falls, Idaho 83402

Dear Idaho Department of Water Resources:

This letter is in regard to the Western Watersheds Project (WWP) protest of water right transfer
application number 69923.

In regard to the claimed stockwater portion of water right 73-2098, WWP itself admits to a
historic beneficial use of water in the Mahogany ditch by livestock. There is a stockwater
beneficial use associated with water right 73-2098 as evidenced by historic livestock watering
from the Mahogany Ditch in recent years. It is this portion of water right 73-2098 that the BLM
seeks to transfer to the Mahogany Ditch Pipeline under new water right number 73-11968. The
Idaho Department of Water Resources (IDWR) should recognize this historic beneficial use by
livestock and grant the transfer to the BLM. The IDWR has already allowed this historic
beneficial stockwater use to be added to Sulphur Creek Livestock’s adjudication claim for 73-
2098 in the amount of .14 cfs.

The .03 cfs the BLM seeks to transfer, equates to an irrigation acreage of 2 acres. Converting 2

acres of irrigation water from water right 73-2098 to stockwater use, simply yields a quantity of
.03 cfs. This quantity of water is still a de minimus quantity of water used for stockwater and is

limited to the quantity of water beneficially used by the number of stock within the allotment. It
is limited to a total of 13,000 gallons per day regardless of the quantity listed on the water right.

Therefore, claiming .03 cfs is not an enlargement in use.



IDWR should summarily dismiss the protest of water right transfer application number 69923, If
IDWR feels there are grounds for protest, then the BLM requests to waive the usual informal
conference and proceed to an immediate hearing.

Sincerely,

et %ﬁ/w{c@%

Renee Snyder
Field Manager
cc:
Western Watersheds Project
Fred Price (ID 933)

Law Offices of Laurence J. Lucas



LAW OFFICES OF

LAURENCE J. LUCAS, ESQ.
P.O. Box 1342 o
Boise, ID 83701 RECEIvE A
(208) 424-1466 G
June 12, 2002 co o ia
Harold W. Jones
Water Right Specialist -
Idaho Department of Water Resources
900 N. Skyline Drive
Suite A '
Idaho Falls ID 83402-1718

Re:  Amended Transfer Application 69783
Sulphur Creek Livestock

Dear Mr. Jones:

Thank you for your letter of Jun;a 3, 2002 enclosing the amended transfer appiication by
Sulphur Creek Livestock for Mahogany Creek in the Pahsimeroi basin.

Per your request, this letter notifies you and IDWR that my client, Western Watersheds
' Project, does wish to maintain its protest to this transfer application; and continues to
request that the entire water right be declared forfeited or abandoned, as per our earlier
filing. '

We also note that the .03 cfs which BLM evidently now seeks a right for exceeds the .02
cfs capacity of the diversion and pipe, as represented and stipulated in federal court in the
case of IWP v, Whitworth, referenced in our Protest.

Western Watersheds Project also protests the BLM’s new application, #69923, on the
same grounds as set forth in its Protest and motion to declare the underlying water right
abandoned or transferred; and so advises IDWR by this letter

Thanks for your attention to this matter. ' -AZ N-(—( }

= éé Ctt\ w\rJ
<

Very truly
ery truly yours,

Laifd J. Lucas _————
‘Attorney for WWP

-

Cc: Jon Marvel, WWP

L)
L3 Frnted on Recycled Faper



State of I¢ 10
DEPARTMENT OF WATER RESOURCES

900 N. Skyline Dr., Suite A, Idaho Falls, ID 83402-1718 « Phone: (208) 525-7161 FAX: (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
Govemor
KARL J. DREHER
July 10, 2002 Director

WESTERN WATERSHED PROJECT

C/O LAW OFFICES OF LAURENCE J LUCAS ESQ
PO BOX 1342

BOISE, ID 83701

RE: Application for Transfer No 69923
Water Right No(s) 73-2098

Dear Protestant(s):

The Department of Water Resources acknowledges receipt of your protest against the
approval of the above referenced application. A copy of your protest has been sent to
the applicant. The Depariment suggests that you contact the applicant directly for
details regarding the application and, if possible, to resolve the matter without action by
the Department. In our experience, informal discussion between the parties prior to
initiation of formal proceedings often leads to resolution of the protest.

If the protest cannot be resolved informally, the matter will be scheduled for conference
and/or hearing. The following are criteria the Departiment must consider in either
approving or denying the application (Section 42-222, Idaho Code).

1. Will other water rights be injured by the proposed transfer?

2. Will the proposed change constitute an enlargement in the use of the original
right(s)?

3. Will the proposed change conflict with the local public interest?

4. Will the proposed change be contrary to the conservation of water resources within
the State of Idaho?



You will be notified at a later date of the time and place of the conference and/or
hearing. Please contact this office if you have any questions regarding this procedure.

Sincerely,

Wl

Harold W Jones
Water Right Supervisor

Enclosure(s)

CC: State Office Files



State of Id o
DEPARTMENT OF WATER RESOURCES

900 N. Skyline Dr., Suite A, Idaho Falls, ID 83402-1718 + Phone: (208) 525-7161 FAX: (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
Governor
KARL J. DREHER
Director
07/10/2002

US DEPT OF INTERIOR

BUREAU OF LAND MANGEMENT
SALMON DISTRICT

50 HWY 93 S

SALMON ID 83467

RE: Application for Transfer No 69923
Water Right No(s) 73-2098

Dear Applicant(s):

Enclosed is a copy of a protest filed against approval of the above referenced
application. The Department suggests that you contact the protestant(s) directly to
determine the nature of the protest and, if possible, to resolve the matter without action
by the Depariment. In our experience, informal discussion between the parties prior to
initiation of formal proceedings often leads to resolution of the protest.

If the protest cannot be resolved informally, the matter will be scheduled for conference
and/or hearing. The following are criteria the Department must consider in either
approving or denying the application (Section 42-222, Idaho Code).

1. Will other water rights be injured by the proposed transfer?

2. Will the proposed change constitute an enlargement in the use of the original
right(s)?

3. Will the proposed change conflict with the local public interest?

4. Will the proposed change be contrary to the conservation of water resources within
the State of Idaho?



You will be notified at a later date of the time and place of the conference and/or
hearing. Please contact this office if you have any questions regarding this procedure.

ingerely,
oo @

Harold W Jones
Water Right Supervisor

Enclosure(s)
CC: State Office Files

HW.J:sc



AFFIDAVIT OF PUBLICATION

State of Idaho, County of Custer, ss:

1. Ebd'( . Bfw&&l/

Challis Messenger, a weekly newspaper, pub-
lished at Challis, Idaho, do solemnly swear that
the notice hereto attached and made a part here-

, representing the

of, was published in the regular and entire issue
of the Challis Messenger for e

consecutive weeks commencing with the issue
dated _Qtire. 2 .02 and ending with
the issugdated

A7 o2,
\ﬁﬂ\ 9&& CZW&Q_,

STATE OF IDAHO

COUNTY OF CUSTER

Onthis_ 27 * day of, in the
year of __ Q2 ¢ © 2 before fa€, a Notary Public,
personally appeared Wik . 6’/‘?0&'/[
known or identified to me to be the person
whose name subscribed to the within instru-
11}
ment, a.qdlﬂéa’in 'ﬁ?’u}g first duly sworn, declared
rein are true, and ac-
let}{eq‘tﬁm‘ﬁ Hl t héexecuted the same.

w, ..
o
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NOTICE OF PROPOSED CHANGE
OF WATER RIGHT
TRANSFER NU. 69923

US DEPT. OF INTERIOR, BU-
REAU OF LAND MANAGEMENT,
SALMON DISTRICT, 50 HWY. 93
S.. SALMON, ID 83467, has filed
Application No. 69923 for changes
to the following water rights within
Custer County:

Right No. 73-2098

Priority: 11/9/1915

Source: MAHOGANY CREEK

Use: IRRIGATION (160
acres) 2.40CFS

Totat Amount: 2.40 CFS

Point(s) of Diversion NWSW 511
T10N R23E

Place of Use S14 T11N R23E

The purpose of the transfer is tc
change a portion of the above
rights as follows:

The applicant has permission
from Judd Whitworth to dry up 2
acres of this right and convert the
use to stock water in SEC 12, 24
and 36 T11N R23E.

Protests may be submitted
based on the criteria of Sec 42-
222, Idaho Code. Any protest
against the proposed change must
be filed with the Department of
Water Resources, Eastern Region,
900 N. Skyline Dr. Ste. A, Idaho
Falls 1D 83402 together with a
protest fee of $25 for each applica-
tion on or before July 08, 2002,
The protestant must also send a
copy of the protest to the appli-
cant. e

KARL J DREHER, Director

Pub: June 20 & 27, 2002.
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JUN 28

Department <! o
Eastern Distiict



State of ' "ho
DEPARTMENT OF WATER RESOURCES

900 N. Skyline Dr., Suite A, Idaho Falls, ID 83402-1718 « Phone: (208) 525-7161 FAX: (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE

Govemnor

June 03, 2002 KARL J. DREHER
Director

JIM MARTINI

WATER DISTRICT 73

83 HOOPER LN

MAY ID 83252

RE: Application for Transfer 69923
Water Right Number(s) 73-2098

Dear Watermaster:

Enclosed is a copy of the above referenced application. Please review the
application, complete the enclosed recommendation form, and submit it to this office
by July § 2002.

Please feel free to contact this office if you have any questions regarding the
application.

Sincerely,

Water Right Supen#Sor

Enclosure(s)
HWJ:sc



State of IOho
DEPARTMENT OF WATER RESOURCES

900 N. Skyline Dr., Suite A, Idaho Falls, ID 83402-1718 » Phone: (208) 525-7161 FAX: (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
Governor
KARL J. DREHER
June 11, 2002 Director

US DEPT OF INTERIOR
BUREAU OF LAND MANGEMENT
SALMON DISTRICT

50 HWY 93 S

SALMON ID 83467

RE: Application for Transfer No 69923
Water Right No(s} 73-2098

Dear Applicant(s):

The Department of Water Resources acknowledges receipt of your water right transfer
application. Please refer to the above referenced transfer number in all future
correspondence regarding this application.

A legal notice of the application has been prepared and is scheduled for publication in
the Challis Messenger on June 20 and 27, 2002. Submittal of protests to this
application will be allowed for a period ending ten days (July 8, 2002) after the second
publication.

If the application is protested you will be sent a copy of the protesi(s). All protests
must be resolved before the application can be considered for approval. [f the
protest(s) cannot be resolved voluntarily, the Department will conduct a conference
and/or hearing on the matter.

If the application is not protested, it will be forwarded to our State Office in Boise for
final processing. The State Office will notify you of any action taken on the application
and will send you a copy of the permit if approved.

Please feel free to contact this office if you have any questions regarding this
procedure. ;

erely,

rold W Jones
Water Right Supervisor

HWJ:sc



T S LELE Of'IOhO
DEPARTMENT OF WATER RESOURCES

900 N. Skyline Dr., Suite A, Idaho Falls, ID 83402-1718 « Phone: (208) 525-7161 FAX: (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
Govemnor
June 11, 2002 KARLJ. DREHER
Legal Notice Department
Challis Messenger
PO Box 405
Challis ID 83226

RE: Transfer No. 69923
Water Right No(s). 73-2098

Dear LEGAL NOTICE DEPARTMENT:

Enclosed you will find a legal notice which we wish to have published in your newspaper on the
dates indicated (once a week for two consecutive weekly issues). If you cannot publish the
notice on the proposed dates, please contact us immediately.

An affidavit of publication must be submitted to the Department along with the publication bill.

Please send the affidavit and bill to this office before July 8, 2002. Your cooperation is
appreciated.

Sincerely

Sharla Cox
Administrative Assistant




NOTICE OF PROPOSED CHANGE OF WATER RIGHT
TRANSFER NO. 69923

US DEPT OF INTERIOR, BUREAU OF LAND MANGEMENT, SALMON DISTRICT, 50 HWY 93 §, SALMON
ID 83467, has filed Application No. 69923 for changes to the following water rights within CUSTER County:

Right No. 73-2098

Priority 11/9/1915

Source MAHOGANY CREEK

Use IRRIGATION (160 acres) 2.40CFS
Total Amount 2.40CFS

Point(s) of Diversion NWSW 511 T10N R23E
Place of Use S14 T1IN R23E
The purpose of the transfer is to change a portion of the above rights as follows:

The applicant has permission from Judd Whitworth to dry up 2 acres of this right and convert the use to
stock water in SEC 12, 24 and 36 T11N R23E.

Protests may be submitted based on the criteria of Sec 42-222, Idaho Code.

Any protest against the proposed change must be filed with the Depariment of Water Resources, Eastern Region,
900 N Skyline Dr Ste A, Idaho Falls ID 83402 together with a protest fee of $25.00 for each application on or before
July 08, 2002. The protestant must also send a copy of the protest to the applicant.

KARL ] DREHER, Director Published on June 20 and 27, 2002





