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INTRODUCTION

This is one of two post-hearing briefs of Applicant M3 Eagle LLC (“M3 Eagle”) before
the Idaho Department of Water Resources (“Department,” “Director,” or “IDWR?). This brief
responds to motions by Protestants North Ada County Ground Water Users Association
(“NACGUA"™), Eagle Pines Water Users Association, Alan Smith, and Norman Edwards
(collectively “Protestants”) contending that M3 Eagle does not qualify as a municipal provider
under the Municipal Water Rights Act of 1996' because it is not now providing water to
customers under other municipal water rights. Protestants are wrong. In order to gualify as a
municipal provider, it is necessary only that an applicant demonstrate that it is capable of
providing water to customers through a public water supply once the permit is issued.

Protestants’ position is at odds with the purpose of the 1996 Act, which is to encourage
full disclosure and up-front evaluation of long-term water needs for municipal purposes—known
as “RAFN.” Protestants’ view, if adopted, would be a sharp departure from a century of
departmental policy toward the processing of permits, which has never required an applicant to

have a similar beneficial use already in place at the time of permitting. The Protestants’

! Municipal Water Rights Act of 1996 (“1996 Act” or the “Act”), 1996 Idaho Sess. Laws, ch. 297 (codified
as amended at Idaho Code §§ 42-202(2), 42-202(11), 42-202B, 42-217, 42-219(1), 42-219(2), 42-222(1), 42-
223(2)). References to municipal providers are also found in Idaho Code §§ 43-335 and 43-338, dealing with the
right of irrigation districts to lease water to municipal providers. These references were not part of the 1996 Act but
came a year later.

% These long-term needs are called “reasonably anticipated future needs” in the Act and are referred to in
this brief by the acronym RAFN. In contrast to RAFN rights, “current needs water rights” may be obtained by
municipal providers who are prepared to prove current development and application of the water to beneficial use by
the end of the five (or at most ten) year development period. RAFN rights also are proved up within the five to ten
year development period, but the proof process is considerably more flexible than for current needs water rights.

See Administrative Memorandum, Application Processing No. 63 (June 15, 1999) (Attachment J) and the draft
guidance on municipal water rights recently posted on IDWR’s website (Attachment K). Department staff
informally employ the term “short term water rights” for what we call “current needs water rights.” We prefer the
latter, because non-RAFN rights are permanent water rights and the phrase “short term water rights” may be
misunderstood to mean a temporary or interim right of some sort.

M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER Page 7 of 107
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construction of the statute is inconsistent with the Department’s issuance of an RAFN water right
to Tamarack, another first-time developer. It would require a pointless two-step application
process, thereby increasing the burden on the applicant, the public, and the Department. It would
irrationally place some municipal providers (those who intend to provide service, but are not yet
doing so) in a second-class position in violation of the Equal Protection Clause and, perhaps, in
violation of the right to divert under Idaho’s Constitution. Thus, in defiance of all logic, it would
elevate the operator of a small community water system serving ten homes to preferred position
vis a vis an applicant like M3 Eagle with extensive experience building large-scale developments
in other states. It would invite first-time RAFN applicants to game the system by purchasing
another municipal system for the sole purpose of qualifying as an existing municipal provider. It
also would confound logic: to qualify as an appropriator for this type of water right, one already
must be one. In sum, limiting the scope of the 1996 Act to municipal providers currently serving
customers is not supported by precedent, policy, or common sense. Any ambiguity in the
statute—and there is some—should be resoived in a way that advances sound public policy and
meets the intent of the Legislature. This is best accomplished by construing the word “qualifies”
to describe the applicant’s ability—demonstrated by the thoroughness of its application and, if
necessary, its proof at hearing—to meet the statutory requirements in due course, rather than a
wooden requirement that the applicant currently be providing municipal water service elsewhere
in Idaho under some other water right.

This issue was first raised, indirectly, on November 10, 2008 in NACGUA s Motion for
Stay and Limited Discovery for Purposes of Settlement (“Stay Motion™). The Stay Motion did
not seek a declaratory ruling or any other relief on the issue of M3 Eagle’s status as a municipal

provider. However, it did touch on the subject, asserting that NACGUA needed more time to

M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER Page 8 0f 107
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negotiate and that M3 Eagle’s application was defective for a variety of reasons including an
alleged failure to demonstrate that it was a municipal provider. Stay Motion at 3-4. M3 Eagle
responded on November 13, 2008. On December 4, 2008, the Hearing Officer granted the Stay
Motion, but for other reasons, without addressing the side issue of M3 Eagle’s qualification as a
municipal provider.

That was the last we heard of the matter until May 11, 2009. On that day, at the
conclusion of M3 Eagle’s case in chief, Protestants offered three functionally equivalent oral
motions under Rule 413(c) of the Department’s Rules of Procedures seeking to dismiss M3
Eagle’s application on the basis that it had not shown that it met the definition of a municipality
(Idaho Code § 42-202B(4)) or a municipal provider (Idaho Code § 42-202B(5)).> The Hearing
Officer denied each of these motions.* He explained, first, that the relevant definition is Idaho
Code § 42-202B(5)(c), defining the third category of municipal provider as a “corporation or
association which supplies water for municipal purposes.”™ Tr. pp. 1758-59. Second, he
explained that, although the definition of municipal provider is phrased in the present tense, the
definition first comes into play at the time of licensing under section 42-219. “And so, Mr.
Smith, in my opinion, the definition that is in 42-202B, even though it’s in the present tense,

would apply at the time the Department examines the beneficial use . . . and that the status of that

3 The first motion was offered by Alan Smith, Tr., pp. 1749-53. The second motion, based on discovery
responses, was offered by John Thomton, Tr. p. 1764, and joined in by Alan Smith, Tr. pp. 1764-66. The third
motion, based on burden of proof, was offered by John Thornton, Tr. p. 1767.

4 Statement of Hearing Officer, Tr., pp. 1761, 1767, 1770.

* The Hearing Officer is correct in focusing on section 42-202B(5)(c). M3 Eagle does not claim to be itself
a municipality, as described in Idaho Code §§ 42-202B(4), 42-202B(5)(2). Nor does it claim to hold a franchise to
supply water, as described in Idaho Code § 42-202B(5)(b). On the other hand, in Part IV of this brief, M3 Eagle
argues, in the alternative, that it should be allowed to step into the shoes of the City of Eagle and assume the mantle
of an existing, traditional municipal provider, based on its development agreement with the City.
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“entity at the time of that examining the licensing is when that present tense would apply.” Tr. p.
1761.°

On May 28, 2009, Protestants filed a Motion for Reconsideration seeking reconsideration
of their oral motions. The next day, May 29, 2009, the Hearing Officer responded to the motion.
First, he reiterated his conclusion that the definition of municipal provider, though phrased in the
present tense, does not preclude a first-time mu.nicipal applicant from obtaining a municipal
water right and proving it up at time of licensing.” Tr. pp. 2174-77.% This time, however, the
Hearing Officer undertook his own review of the statutes and expressed uncertainty as to
whether M3 Eagle might have a problem under a different section, Idaho Code § 42-202(2)—one
not raised by the Protestants nor discussed during the argument on May 11, 2009. Tr. p. 2177-
79. In sum, the Hearing Officer explained that a first-time developer may obtain a non-RAFN
municipal water right—that is, a “current needs” right—even though it is not then providing

municipal water. But he reserved judgment and called for briefing on the question of whether

% The Hearing Officer also rejected the Protestants’ suggestion that section 42-222 is relevant, noting that
this provision deals with transfers, not applications for permit. Tr. pp. 1761-62.

"The Hearing Officer stated: “I don’t find it unusual that the definition describes—in 42-202B, describes
what a municipal provider is without any perspective language. I guess I wouldn’t anticipate that the definition
would say ‘want to be’ or ‘thinks it will be.” And I think it’s consistent with the theme of the statutes and the
appropriation process and [ said that before in the initial ruling. And it’s my opinion that it doesn’t prevent an entity
not yet 2 municipal provider from filing an application for municipal purposes. ... And so, I see no prohibition and
I see no problem with proceeding ahead with an application for municipal purposes by an entity or person not yct a
municipal provider.” Tr. pp. 2176-77. The Hearing Officer reiterated this conclusion on July 21, 2009: “[I]t’s my
belief, Mr. Smith, that the applicant qualifies to obtain—I shouldn’t use that word ‘qualify.” They can apply and
obtain a permit for municipal purposes.” Tr. p. 3325.

M3 Eagle agrees fully with the Hearing Officer’s conclusion that an applicant for a non-RAFN municipal
right is not required to show that it is serving municipal customers, under other municipal rights, at the time of
application. The statutes are clear, the Hearing Officer’s explanation is exactly correct, and there seems little need
to say more on the subject. Accordingly, the balance of this opening brief will be devoted to the question posed by
the Hearing Officer—whether a first-time municipal provider also may obtain an RAFN water right.

Moreover, it appears that Protestants do not dispute the Hearing Officer’s conclusion that first-time
municipal providers are eligible for non-RAFN water rights that must be developed within the proof period. See
statement by Mr. Smith that the Department should deny the RAFN right {(which Mr. Smith describes as the
municipal right) and instead “grant a small water right, 3 cfs, with five years to put that water right to beneficial use,
and maybe ten years with an extension.” Tr. p. 3900,
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such a first-time municipal applicant also may obtain an RAFN water right. Specifically, the
Hearing Officer sought briefing on how to construe the phrase in section 42-202(2)—which
applies only to applicants for RAFN rights—that “the applicant qualifies as a municipal
provider.” In order to “qualify,” must the applicant already be serving other municipal
customers under some other water right at the time of permit application? Or is it sufficient for
the applicant for 2a RAFN right to show that it is qualified to serve the municipal customers
contemplated under the permit once the permit issues?

M3 Eagle urges that the latter interpretation is the more sensible. The purpose of the
qualification requirement is not to distinguish between providers serving municipal customers
today from those who would serve tomorrow. That is a pointless (and constitutionally infirm)
distinction. Instead, the qualification requirement was intended by the Legislature to enable
IDWR to cull those who seek the benefits of municipal provider status but lack the intent or
capacity to provide a municipal water supply. For example, applicants who do not “qualify” as
municipal providers would include:

s applicants who have not submitted an application that seriously addresses the
various planning, water usage, and other issues presented by their projects and
explained in sufficient detail how their proposed public water supply system will

be built and operated;

» speculators whose real goal is to obtain permits and entitlements in order to sell
them to someone who has the wherewithal to build the project;

» applicants seeking water for industrial, commercial, or other purposes under a
false cloak of municipal use;

¢ applicants whose anticipated service base is too small to qualify as a public water
system;

e applicants who cannot meet environmental standards for a public water supply;
and

* anyone else lacking the intent and capacity to become a true municipal provider.
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In sum, the qualification requirement in section 42-202(2) serves an important purpose,
but not the one urged by Protestants.’

ARGUMENT

L THE MOST NATURAL READING OF THE 1996 ACT IS THAT, TO QUALIFY AS A
MUNICIPAL PROVIDER FOR RAFN PURPOSES, IT IS SUFFICIENT TO
DEMONSTRATE THAT THE APPLICANT INTENDS TO AND HAS THE WHEREWITHAL
TO BE A MUNICIPAL PROVIDER.

A. The 1996 Act created a new class of non-traditional municipal
providers.

Prior to the 1996 Act, the common law recognized only two types of municipal provider:
(a) cities and (b) regulated public utilities serving cities and other specified service areas. These
are sometimes referred to as “traditional” municipal providers.

The 1996 Act created a third category of municipal provider, defined as a “corporation or
association which supplies water for municipal purposes through a water system regulated by the
state of Idaho as a “public water supply’ as described in section 39-103(12), Idaho Code.” Idaho
Code §§ 42-202B(5)(c). M3 Eagle seeks recognition of its municipal provider status under this
third, “non-traditional” category. Parts I through III of the brief address M3 Eagle’s qualification
as a non-traditional municipal provider.

In the alternative, because it is acting on behalf of the City of Eagle pursuant to its pre-
annexation and development agreement with the City, M3 Eagle qualifies as a traditional
municipal provider (i.e., a city) under Idaho Code § 42-202B(5)(a). This is discussed in part IV

of the brief.

% If the Hearing Officer should disagree with M3 Eagle on the RAFN issue, he still should grant the water
right permit for municipal purposes but without the RAFN element.
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B. Whether M3 Eagle is entitled to an RAFN water right turns on the
word “qualifies” in Idaho Code § 42-202(2).

M3 Eagle has acknowledged that it is a “first-time” applicant for a municipal water right
in Idaho.' Protestants have not contested that M3 Eagle will meet the definition of a municipal
provider once its project is constructed. Thus, as the Hearing Officer has recognized,'' M3 Eagle
is entitled, at a minimum, fo a “current needs” municipal water right. 12 The only question is
whether a first-time municipal applicant also may obtain an RAFN water right.

This question turns on the meaning of the word “qualifies™:

An application proposing an appropriation of water by a
municipal provider for reasonably anticipated future needs shall be
accompanied by sufficient information and documentation to
establish that the applicant qualifies as a municipal provider and
that the reasonably anticipated future needs, the service area, and

the planning horizon are consistent with the definitions and
requirements specified in this chapter.

Idaho Code § 42-202(2) (emphasis supplied).

The Hearing Officer has asked for briefing as to whether the verb “qualifies” in the first
clause means that the applicant already must be providing municipal water to customers under
other municipal rights at the time of application for 2a new RAFN water right. M3 Eagle suggests
that greater weight should be given to the meaning of the word “qualifies” than to its tense.
Likewise, as noted in the last clause of the provision, this language should be construed in light
of the Legislature’s treatment of the entire subject of municipal water rights in this chapter of the

Idaho Code. In short, the requirement that an applicant show that it “qualifies” as a municipal

10 Colloquy between Hearing Officer and Jeff Fereday, Tr., p. 2488, question and answer exchange
between Alan Smith and Bill Brownlee, Tr., p. 2595. Although M3 Eagle is itself a first-time municipal provider, it
has entered into an agreement to provide water at the behest of the City of Eagle, which is a current municipal
provider. These unique facts give rise to an argument in the alternative, presented in Part IV, that M3 Eagle should
be recognized as an existing municipal provider for purposes of section 42-202(2).

11 See footnote 7 at page 10 and accompanying text.

12 The phrase “current needs water rights” is explained in footnote 2 at page 7.
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provider is best understood in the context of the broader goals of the 1996 Act. These goals are
discussed below.
C. The 1996 Act did more than codify the growing communities doctrine;
it created a new paradigm of benefits and burdens intended to

encourage applicants for municipal water rights to seek RAFN water
rights.

Courts throughout the West have long recognized that special treatment should be
accorded providers of municipal water rights. This has come to be known as the growing
communities doctrine.” The fundamental premise of “use it or lose it” embodied in the short
prove-up period for holders of water right permits is incompatible with the needs of municipal
providers whose service obligations require them to plan ahead and acquire water rights that they
will grow into over the long term. In an oft-quoted statement, the Colorado Supreme Court
declared that “it is not speculation but the highest prudence on the part of the city to obtain
appropriations of water that will satisfy the needs resulting from a normal increase in population
within a reasonable period of time.” City and County of Denver v. Sheriff, 96 P.2d 836, 841
(Colo. 1939).

This principle has been recognized in three cases arising in Idaho. City of Pocatello v.
Murray, 206 F. 72 (D. Idaho 1913) (aff’d, Murray v. City of Pocatello, 214 F. 214 (9" Cir. 1914)
(in which the court found the rule applicable to a private developer of a municipal water
system)'*; Beus v. City of Soda Springs, 62 Idaho 1, 107 P.2d 151 (1940)"%; Village of Peck v.

Denison, 92 Idaho 747, 450 P.2d 310 (1969).'®

1 We employ the phrase “growing communities doctrine” to capture the essential points of the case law.
The label has been employed by the Washington Supreme Court, State of Washington, Dept. of Ecology v.
Theodoratus, 135 Wash.2d 582, 957 P.2d 1241 (1998) (dissent), and by numerous commentators, e.g., Lora Lucero
and A. Dan Tarlock, Water Supply and Urban Growth in New Mexico: Same Old, Same Old or a New Era?, 42 Nat.
Resources I, 803 (2003).

" In this case, the City of Pocatello granted a franchise to Murray and his associates to provide water to the
city. The city complained that while Murray had delivered some water from Mink Creek, he had not obtained the
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In enacting the 1996 Act, the Idaho Legislature acknowledged and embraced these
common law principles as part of the prior appropriation doctrine.!” But it did more than
confirm the common law. It created a new paradigm of limitations on future need water rights:

1. The Act required those seeking municipal water rights for the long term to submit
to rigorous disclosure and proof requirements at the permit and licensing stages.
2. The Act eliminated the potential for speculation in municipal water rights by

prohibiting the marketing of RAFN water rights. 18

entire supply physically available in the creek. Applying Idaho law, the federal court found Murray indeed had
failed to fulfill his contractual obligation. The court rejected Murray’s argument that it was against public policy for
the city to appropriate more water than was then needed. The court declared that the leeway accorded agricultural
users “should and doubtless would, be applied with even greater liberality to the superior and more elastic needs of a
growing municipality.” City of Pocatello, 206 F. at 80.

'% In Beus, the Idaho Supreme Court upheld the city’s right to purchase irrigation water rights and hold
them for future municipal needs. The Court went on to hold that such water need not be applied to irrigation in the
meantime to avoid forfeiture. “To require that would amount to nullifying the power granted to a municipality to
acquire and hold water for future needs—an absolute necessity of life and existence for a municipality.” Beus, 62
Idaho at 7, 107 P.2d at 154.

16 In Village of Peck, the Court upheld the right of the village to obtain an unquantified water right for “all
the flow” from a particular source. The Court cited the water law scholar Wells A. Hutchins for the proposition that
“a city is not limited in the amount of its appropriation to the needs of its citizens at the time of adjudication of its
water right, but may dispose of and apply the surplus water to beneficial use up to the amount of its application.”
Village of Peck, 92 Tdaho at 751 n.4, 450 P.2d at 314 n.4 (citing Wells A. Hutchins, The Idaho Law of Water Rights,
5 Idaho L. Rev. 1,44 n.211 (1968)).

'7 The bill’s statement of purpose states: “The appropriation doctrine as applied throughout the western
states provides flexibility for municipal providers to obtain and hold water rights needed to assure an adequate water
supply for reasonably anticipated future needs. While this concept is recognized in Idaho case law, it should be
further described in statutes in order to guide the actions of the Department of Water Resources, water users and the
courts, and to assure that the use of this concept is appropriately controlled. ... The statute does not address those
licensed and decreed water rights now held by municipal providers, and the legislation intends no change in the
common law with respect to such rights.” Statement of Purpose, R.S. 06104, which became 5.B. 1535, enacted as
the Municipal Water Rights Act of 1996, 1996 Idaho Sess. Laws, ch. 297 (emphasis supplied) (Attachment D}.

'® The Act contains two provisions prohibiting the transfer of RAFN water rights to a place of use outside
the service area or to a new nature of use. The first appears in the context of licensing: “The director shall condition
the license to prohibit any transfer of the place of use outside the service area, as defined in section 42-202B, Idaho
Code, or to a new nature of use of amounts held for reasonably anticipated future needs together with such other
conditions as the director may deem appropriate.” Idaho Code § 42-219(1). The second appears in the context of
transfers: “When a water right or a portion thereof to be changed is held by a municipal provider for municipal
purposes, as defined in section 42-202B, Idaho Code, that portion of the right held for reasonably anticipated future
needs at the time of the change shall not be changed to a place of use outside the service area, as defined in section
42-202B, Idaho Code, or to a new nature of use.” Idaho Code § 42-222(1).
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3. The Act discouraged water disputes between competing municipalities by making
RAFN rights unavailable where they are inconsistent with comprehensive plans or
serve areas overlapped by conflicting comprehensive plans.lg This applies
equally to private, non-traditional municipal providers, thus giving every
developer an incentive to support sound land use planning.20
The essence of the 1996 Act is to encourage rigorous public disclosure coupled with
express constraints on speculation in exchange for greater flexibility in meeting long-term
municipal needs.?’ This is the Act’s basic trade-off. As the Legislature stated in the bill’s
statement of purpose, the “flexibility for municipal providers” should be “further described” and
“appropriately controlled.” Statement of Purpose, R.S. 06104 (Attachment D).
The 1996 Act does not expressly state whether the RAFN requirements are mandatory or
optional for municipal providers. The Department, however, has concluded that the

requirements are optional, allowing applicants for municipal water rights to elect either a current

' Cities in other states have engaged in races to lock up huge stockpiles of water rights. Each city’s goal is
to ensure that it, rather than its neighbor, will be able to grow. The authors of the 1996 Act were acutely aware of
this phenomenon—particularly on the Front Range of Colorado-—and took steps to ensure that the special treatment
accorded to municipal providers would not trigger similar water wars in [daho. Accordingly, the 1996 Act requires
that the asserted future needs must “not be inconsistent with comprehensive land use plans approved by each
municipality” within the service area, and may not include “uses of water within areas overlapped by conflicting
comprehensive land use plans.” Idaho Code § 42-202B(8) (definition of “reasonably anticipated future needs™).
This last requirement is a potentially draconian measure designed to provide an incentive to adjacent municipalities
to cooperate in planning efforts. To the extent two or more municipalities assert planning authority over the same
area and develop conflicting planning scenarios, none of them may obtain a “planning horizon” water right for its
part of the overlapped area.

2 Non-city municipal providers are equally prohibited from serving such “conflicted” areas. For example,
several neighborhoods and commercial areas were left out of the “planning horizon” calculation in the first
application for RAFN water rights in [daho by United Water Idaho in its so-called Integrated Municipal Application
Package or “IMAP.”

2! The legislative history contains the following statement: “Karl Dreher then presented S 1535 to
encourage long-term land use planning by municipalities—cities, counties, and State Universities.” Minutes of the
House Resources and Conservation Committee at 2 (Mar. 7, 1996).
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needs municipal water right or an RAFN water right.2? In other words, municipal providers may
opt out of the burdens of the RAFN provisions. But it would be an unwarranted step for the
Department to construe the statute not just to allow municipal applicants to avoid the burdens of
the 1996 Act but to actually prohibit some of them from taking on that burden.

Given that the basic premise of the 1996 Act was to encourage long-term planning, full
disclosure, and protection against speculation, an intent to exclude first-time municipal providers
from the basic goals of the 1996 Act should not readily be presumed. Nothing in the legislative
history lends support to such a counter-intuitive construction.”

In sum, the purposes of the 1996 Act are evident in the statute and its statement of
purpose. The Act’s basic trade-off of benefits and burdens is intended to discourage municipal
providers from proceeding incrementally and disclosing only immediate requirements at each
step. Rather, the RAFN planning requirements facilitate disclosure and evaluation of the full
water needs that ultimately will be required for the development.

Such up-front disclosures would appear all the more appropriate in a case, such as this
one, where the developer proposes a fixed number of units to serve within a set boundary, but
where build-out will take two or three times longer than even the ten-year extended prove-up
period. By entitling such a developer to apply for and obtain a RAFN water right, the
Legislature is encouraging full disclosure of the project’s entire water use at the outset. The
Legislature is discouraging piecemeal development in which partially-completed projects argue

their entitlement to the next increment of water regardless of availability because shutting them

2 Memorandum from L. Glen Saxton to Water Allocation Bureau re Water Rights for Municipal Use (Mar.
18, 1998) (Attachment I) (stating that applicants for new municipal permits may elect to obtain RAFN or non-
RAFN water rights). This is discussed further in Part [II.D at page 41.

23 The legislative history is discussed in the text accompanying footnote 36 at page 29 and in Part LI at
page 29.
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down mid-stream would hurt the community. The Legislature is extending, to those developers
willing to put all the cards on the table up-front and prove full water sufficiency and financial
ability, a measure of security that will allow it to attract the type of investment that is important
to community stability.

These planning requirements benefit the public by putting potential water users on notice
at the outset of the entire commitment of water supply required for the development. By
encouraging these disclosures and discouraging speculation, the 1996 Act allows water markets
to send the right signals and policy makers to make the best possible judgments about water
management.

D. There is no logical basis for excluding new developments from the
burdens and benefits of RAFN water rights.

Having so carefully crafted this balanced system of increased flexibility coupled with
additional burdens and restrictions, and having expressly added a whole new class of non-
traditional municipal providers to those who may seek RAFN water rights, it seems most
unlikely that the Legislature then would have intended by subtle implication (based on no
express language but only on a verb tense) to have excluded the bulk of that new class (new
developments) from those benefits and burdens.

Perhaps, Protestants may suggest, the Legislature did so because new developments
cannot be trusted to hold RAFN water rights. This argument does not withstand scrutiny. The
brutal market conditions v.ve are now experiencing demonstrate painfully and graphically that
defaults and bankruptcies clobber established developments (and even counties, cities, and
states) just as readily as they hit first-time developments. Even if it were true that new

developments were more prone to unexpected changes in condition, then all the more reason
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why they should be subjected to the disclosure and anti-speculation rules that attach only to
RAFN water rights.

Excluding new developments from being “appropriately controlled”?* by IDWR under
the 1996 Act simply makes no sense. If anything, these developments should be required to
obtain RAFN water rights, thereby ensuring that the water rights they obtain cannot be traded for
speculative gain. Arbitrarily barring all new developments from these protections, thereby
forcing them to an incremental water acquisition path with no public disclosure of their long-
term plans, is the opposite of good policy. Whatever ambiguity there may be in the 1996 Act
should be construed to avoid illogical results, not embrace them.

E. The Legislature established the time of licensing as the point at which
an applicant’s “municipal provider” status would be evaluated.

There is another reason to conclude that the qualification requirement does not draw a
line in the sand over whether the applicant is a municipal provider at the time of permitting. If
the applicant had already established that it was serving municipal customers at the time of
permitting, there would be no need to make another assessment of the matter at the time of
licensing. Yet the Legislature—acting in a way that is consistent with all other categories of
water rights described in Chapter 2—required the Director to evaluate the applicant’s
qualifications at the time of licensing;:

Upon receipt by the department of water resources of all
the evidence in relation to such final proof, it shall be the duty of
the department to carefully examine the same, and if the
department is satisfied that the law has been fully complied with
and that the water is being used at the place claimed and for the
purpose for which it was originally intended, the department shall
issue to such user or users a license confirming such use. ... A
license may be issued to a municipal provider . . . provided that the
director determines that the amount is reasonably necessary to

* Statement of Purpose, R.S. 06104 (Attachment D).
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provide for the existing uses and reasonably anticipated future
needs within the service area and otherwise satisfies the definitions

and requirements specified in this chapter for such use.

Idaho Code § 42-219(1) (emphasis supplied). “This chapter,” of course, includes both the
definition section, Idaho Code § 42-202B, and the application provisions, Idaho Code § 42-202.
The Hearing Officer already has recognized that this language in the licensing
provision—ofien referred to as the “proof” or “prove-up” provision—refutes Protestants’
original argument that first-time providers may not even obtain non-RAFN water rights.® The
same language also undercuts the argument that the qualification language in section 42-202(2)
is intended to restrict RAFN eligibility solely to already-existing municipal providers. Instead,
the most logical interpretation of the statutory scheme is that the application must include
sufficient information to allow the Department to proceed with the reasonable expectation that
approval will result in the construction of a public water supply system and the delivery of actual
municipal service. If a contested case ensues after the application is published, the likelihood of
qualification can be further explored, as it has been in this case. In any event, once the permit is
issued and the project underway, the fact of municipal service must be confirmed with proof at
the time of licensing. There would be no need to examine at the time of proof whether the water
user was a municipal provider if that fact had already been established at the time of application.
Nor is there any need for the Protestants’ narrow reading of the Act to protect against
water rights being “locked up” by first-time municipal providers. After all, the Department is
called upon at permitting and again at licensing to evaluate the legitimacy of the provider’s long-

term needs. Moreover, licensed RAFN rights are subject to forfeiture even after licensing if the

35 §ee footnote 7 at page 10 and accompanying text.
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system capacity is not developed or if long-term needs do not materialize.?® Finally, any concern
about speculation—or “opening Pandora’s Box,” as Protestants say”—is eliminated by the Act’s
self-executing protections against speculation.28 This is in contrast to holders of current needs
municipal water rights; the holders of such rights are free to switch purposes and even to sell
their rights to the highest bidder. In short, RAFN applicants are committing to an appropriation
with more restrictive rules than ordinary municipal providers face, not one that opens any avenue
whatsoever to speculation or abuse.

Unlike other municipal applications, by the way, M3 Eagle’s application presents yet
another protection: an annual volume cap on diversions. This voluntary concession provides
further assurance that the full scope of the project and its potential impacts are understood at the
outset.

F. Absent a compelling reason for doing so, an ambiguous statute should

not be construed at once to create a new class of beneficiaries and
then to exclude most members of the class.

Protestants’ interpretation calls for another improbable conclusion. Protestants urge that
the 1996 Act opened the door to non-traditional providers and then closed it for most of them. If
this were the case, would there not have been some language in the Act, the statement of
purpose, or the legislative history to explain why the Legislature was at once creating, and at the
same time drastically restricting, the class of non-traditional municipal providers who could

“qualify” under the statute?

% Administrative Memorandum, Application Processing No. 63, at 4-5 (June 15, 1999) (Attachment J).
See discussion in footnote 43 at page 41.

¥ Statement of Alan Smith, Tr., p. 1756.

% Idaho Code §§ 42-219(1), 42-222(1) prohibit the speculative transfer of RAFN water rights. See
footnote 18 at page 15.
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It is difficult to fathom what policy goal would be advanced by drawing the distinction
urged by Protestants. That distinction would limit RAFN water rights to those developers who
were able to find lenders or investors willing to finance the most costly initial phase of their
development with “current needs” water rights only. Why would the Legislature wish to reward
this class of risk-takers to the detriment of developers and lenders who seek the assurance of
longer term planning and water rights and are willing to meet the statute’s obligations,
conditions, and proof requirements? Under Protestants’ theory, even experienced developers
with a successful track record in other locations (such as M3 Eagle’s parent, M3 Companies’)
typically would not be able to qualify for RAFN rights, because most new projects are
undertaken by different corporate entities that would not qualify as existing providers. This is
the situation with M3 Eagle in this case; while its principals and parent company have
experience providing municipal water elsewhere, it is a new, single-purpose entity to develop
this specific property in north Eagle.

G. Disallowing RAFN water rights for new developments would lead to a

pointless two-step application process or an equally pointless
acquisition of residential properties.

If Protestants’ position were to prevail, new developments that cannot be completed (or
stubbed out) in five or ten years would be forced to undergo a two-step process whereby they
first acquire a current needs municipal water right. Then, once the project is partially
constructed, the developer finally would “qualify” as a municipal provider. At that point the

developer could return to the Department with a new application for an RAFN water right to

» M3 Eagle’s parent, M3 Companies, is an example of an experienced developer with solid track record of
providing municipal water to municipal customers, including the Prescott Lakes, American Ranch, and Wickenberg
Ranch projects. Testimony of Bill Brownlee, Tr. pp. 2596-97, 3771-72.
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cover the rest of the build-out. This cumbersome, incremental scheme does not appear to
comport with what the Legislature intended in enacting the forward-looking 1996 Act.

First, the public and the Department are deprived of the value of up-front disclosure of
the project’s long-term plans and water needs. As discussed in part I.C at page 14, this largely
defeats the purpose of the 1996 Act.

Second, large-scale projects (which typically are the only ones that can afford substantial
parks and open space, smart growth amenities, transportation planning and infrastructure,
wastewater re-use, and other public facilities and benefits) cannot reasonably be built out in less
than ten years, and require [ong-term financing. This is illustrated by a letter from the
representative of the Dallas Police and Fire Pension System (one of M3 Eagle’s financial
partners): “In evaluating this investment, DPFPS finds it important that the Company has
applied for a ‘Reasonably Anticipated Future Needs’ water right for the project and has made
arrangements to convey the water systems to the city into which the project will be annexed.”
(Ex. 87, reproduced as Attachment G to this brief.)30

Third, a reliable, efficient, centralized water system backed by adequate water rights for
full build-out is an important marketing factor in the development of the project. For example,
Mr. Brownlee testified:

[Not having a long-term supply] gives a lack of assurance
to a major employer that may look at relocating in this community
based upon the fact that they’re looking for the viability of the
buildout of that entire community to support their employment
objectives.

It hinders our ability to construct educational facilities
based upon the full buildout of the community. It also affects the

fire and police positions. So, there’s a number of facets of a
community that are affected when you don’t have the ability to

*® The value of a long-term water right sufficient for full build-out of the M3 Eagle project is discussed
further in the testimony of Bill Brownlee, Tr., pp. 95-96, 125, 153-54, 157-59,
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plan for the full horizon of the community.
Tr. p. 158.

Fourth, the developer would suffer a loss in priority if it is forced to postpone its
application for RAFN rights. This is unfair to developers who are willing to shoulder the
burdens of long-term planning and full disclosure. And this again contradicts a key purpose of
the 1996 Act.

Fifth, what could have been accomplished in one proceeding now requires two. Such a
two-step process would be a waste of time for protestants, taxpayers, the Department, and other
governmental entities (such as the Idaho Department of Environmental Quality).

An equally pointless alternative to this two-step process would be for an applicant for an
RAFN water right first to acquire an existing municipal water right for a ten-home trailer park or
subdivision and take over service to those customers. Under the Protestants’ theory, such a
developer then would qualify as a municipal provider based on this petty demonstration, and it
could then apply for an RAFN water right for the larger project. If this is what the Department
believes that M3 Eagle should do, the applicant can certainly do that. But we fail to see how that
advances the goals of the 1996 Act.

H. The Protestants’ suggestion that a beneficial use must be established
prior to permitting departs from a century of water right permitting
policy.

4} Since 1903, the permitting process has looked forward to what
the applicant will do with the water once the permit is issued.

As the Hearing Officer noted on May 11, 2009, the permitting process in Idaho has
always been forward looking. “The Department receives applications for irrigation from people
that are not yet irrigators, that are not yet domestic users, and that are not yet commercial or
industrial users, and we receive them in anyway.” Statement of Hearing Officer, Tr., p. 1761.
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Of course this is the case. The permitting process contemplates that persons not yet
appropriators may become so by meeting certain qualifications. That’s what a permit is about.
The prior appropriation doctrine from the very start was aimed at rewarding and protecting
newcomers who are willing to put water to work. It would be a startling departure to reshape the
appropriation process as an exclusive club that provides special advantages only to those with
pre-existing water uses of the same type.

This forward-looking approach to permitting is reflected in the language used throughout
section 42-202—the same section containing the “qualification” requirement at issue here.

Indeed, section 42-202(2) itself is constructed in this same prospective manner:

(2) An application proposing an appropriation of water by a
municipal provider for reasonably anticipated future needs shall be
accompanied by sufficient information and documentation to
establish that the applicant qualifies’’ as a municipal provider and
that the reasonably anticipated future needs, the service area and
the planning horizon are consistent with the definitions and
requirements specified in this chapter. The service area need not
be described by legal description nor by description of every
intended use in detail, but the area must be described with
sufficient information to identify the general location where the
water under the water right is to be used and the types and quantity
of uses that generally will be made.

Idaho Code § 42-202(2) (emphasis supplied). Read in the context of the very paragraph in which
it appears, the term “qualifies” means that the applicant must display a plan for the proposed use
that is sufficient for the Department to conclude that the “intended use” reasonably can be
expected to occur—that the water will “be used” for the purpose. This forward-looking

approach is the same as is used throughout the application provisions of which section 202(2) is

3! The verb “qualifies” is the subject of this brief. Although this is a present tense verb, the meaning of the
verb focuses on the future—whether the applicant is qualified, that is, or capable of being a municipal provider.
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a part.32 It is not reasonable to assign the opposite construction to one ambiguous word in this
paragraph and thereby compel this one type of applicant to show that it already supplies
municipal customers under a previously acquired water right.

This forward-looking language reflects over a hundred years of legislative policy toward
new appropriations.33 The 1996 Act is part and parcel of section 42-202 and in any event must
be read in pari materia with other statutory provisions dealing with water appropriation.34

The word “qualifies” should be understood in that context. The idea that an applicant
must already be applying water to a particular type of beneficial use—indeed, the very type
being applied for—before he or she may obtain a permit for a new water right is antithetical to

the permitting process we have known for so long. That approach would tend to create

monopoly, not guard against it. As discussed below, Idaho’s Constitution and the permit system

# Section 42-202(1) refers to the person or entity “intending to acquire the right to the beneficial use of the
waters” of the State, and requires, “before™ beginning the diversion for the “proposed appropriation” it “make an
application” setting forth several details concerning the “proposed use.” the “proposed . . . work and the amount of water
to be diverted” and the “time required for the completion of construction . . . and application of the water to the proposed
use.”

Section 202(3) concerns the waters the applicant “intends to store™ and limits irrigation storage to a certain
amount “per acre of land to be irrigated.”

Section 202(4) requires “a plan and map of the proposed works” for the diversion and use of the water, including
dimensions of “the proposed reservoirs” and other facilities “proposed to be used.”

Section 202(5) requires applicant to demonstrate financial resources “necessary to construct the proposed
works.” If the application is for purposes other than irrigation or domestic, the applicant must describe “the purpose for
which it is proposed to be used, the nature, location, character, capacity and estimated cost of the works, and whether the
water used is to be and will be returmed to the stream.” Note that this sentence says “water used,” not *water to be used.”
Of course, this departure from future tense is of no consequence, because the forward-looking sense of the statement is
clear. This illustrates that undue weight should not be placed on verb tense in the context of a statute that is plainly
forward looking. The same goes for the verb “qualifies” in section 42-202(2).

Section 202 (6) contains the same type of language, using terms such as “the proposed right of use,” the
land “proposed to be irrigated,” the acreage “to be reclaimed” or “proposed to be reclaimed.” (Emphasis supplied in
each of the above quotations.)

3 Idaho’s first permit system for water rights was established in 1903.

3 «We will construe a statute as a whole . . . . Statutes that are in pari materia, i.e., relating to the same
subject, must be construed together to give effect to legislative intent.” Joknson v. McPhee, 147 Idaho 455, 561,
210 P.3d 563, 569 (Ct. App. 2009) (citing Paolini v. Albertson’s Inc., 143 Idaho 547, 549, 149 P.3d 822, 824
(2006); Union Pacific R.R. Co. v. Bd. of Tax Appeals, 103 Idaho 808, 811, 654 P.2d 901, 504 (1982)).
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in our water code contradict Protestants’ notion that the Legislature intended that only those who
already provide municipal water need apply.
2) In the absence of supporting legislative history, an ambiguous

statute should not be construed to require an abrupt change in
how permits are approached.

Certainly, the Legislature has the power to change the rules. And it is true that the
sentence requiring an applicant to show that it “qualifies” as a municipal provider could be
construed as employing an anomalous present-tense wording for the purpose of restricting the
applicant pool to those who already provide municipal water. But surely, if the Legislature had
intended such a sharp departure from a century-old approach to forward-looking permitting, it
would have employed language expressly calling for this result. If the Legislature cared so much
about the current status of the applicant, would it not have required the applicant to be a
municipal provider, rather than qualify as a municipal provider? If the Legislature desired to
embrace the Protestants’ result, would not the legislation have been changed to read as follows:

“An application . . . shall be accompanied by sufficient information and documentation to
establish that the applicant gualifies-as is a municipal provider....”

When interpreting a single verb with an ambiguous meaning in a substantial statute,
meaning and context count for more than verb tense. The word “qualifies” usually connotes the
idea that a person is capable of meeting applicable criteria, not necessarily that the person is
doing the thing now. The dictionary says qualifies means: “to provide with proper or necessary
skills, knowledge, credentials, etc.; make competent: fo qualify oneself for a job.” Random
House Webster's Unabridged Dictionary, 2" Ed. (1998) (emphasis original). One does not
qualify oneself for a job one already has. One qualifies for a job by showing that he or she is

capable of doing it.
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We are mindful of the Hearing Officer’s comment, during the hearing, to the effect that
“qualifies” might be considered to have a meaning such as it would in a track meet, where the
winner of a heat thereby “qualifies” to move up to the main race. Tr. p. 3906-07. But
“qualifies” in this sense does not block a less burdensome definition in the present case. The
verb “qualify” addresses capacity to do a job. In the case of a race, winning a heat shows that
one has the wherewithal to compete setiously in the main race. Likewise, M3 Eagle “qualifies”
because it has taken every step it reasonably can at the application stage to show itself capable of
the job of providing municipal water.

Likewise, one may “qualify” for admission to college by obtaining good grades and tests
scores in high school. It is not necessary already to be a college student in order to “qualify” for
college. Nor must M3 Eagle alrecady be serving municipal customers to “qualify” as a municipal
provider. The sole question is whether M3 Eagle has shown itself capable of serving municipal
customers.

To analogize to a prominent current event, Senators recently debated whether Judge
Sonia Sotomayor was “qualified” to serve as a U.S. Supreme Court Justice. The debate on her
qualification, however, looked forward to what kind of a job she could be expected to do in the
future on the high court. Although there was disagreement about how well qualified she was, no
one said she was unqualified because she was not already a Supreme Court Justice. Again, being
qualified does not mean that one is already doing a job. It means that one has the wherewithal to
succeed in an undertaking that has not yet occurred.

The same goes in this case. The Legislature requires the Department to scrutinize the
applicant’s “information and documentation” on this subject to decide whether the applicant

qualifies as a municipal provider. Idaho Code § 42-202(2). The Protestants’ suggestion that this
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boils down to a petty determination of whether the applicant already is providing municipal
water elsewhere in Idaho trivializes the Department’s important responsibility to ascertain that
the applicant has the wherewithal and intent to develop the water for municipal purposes.

M3 Eagle has provided information and documentation to show that it qualifies by
showing that it is capable of serving municipal customers. At proof, M3 will show that it is in
fact serving municipal customers. The statute should not be read to require more.

In any event, “qualifies” is an odd choice of word to convey the idea that the applicant is
then and there serving municipal customers, rather than is capable of or qualified to do so. Since
the meaning of the word “qualifies” does not get them very far, the Protestants rest their entire
argument on the tense of the verb.®® This is a slender reed to support such a fundamental shift in
permitting policy, which has never before decided who is qualified for a permit based on what
other water rights he or she holds. If the Legislature had intended to effect such a sea change,
surely someone would have said something during the entire course of the legislative history to
note this result. The legislative history is silent on the subject.‘q'6

L The legislative history supports the conclusion that applicants are not

required to be serving customers already to be qualified as municipal
providers for RAFN rights.

Although the committee reports and other commentary in the legislative history do not
address the subject of what “qualifies” means, the evolution of the legislation sheds light on the
subject. A completely plausible explanation of this word usage is that the Legislature was
signaling the Department to ensure that the applicant’s testimony and other proof show that it has

the capability-—that is, it qualifies—to put in place a functioning municipal water system. To

3 To be precise, Protestants addressed verb tense in sections 42-202B(5), 42-219, and 42-222. It was the
Hearing Officer who drew attention to tense of the verb in section 42-202(2). See discussion in the Introduction.

36 Committee Reports on the legislation are reproduced in Attachment E.

M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MIUNICIPAL PROVIDER Page 29 of 107
633530_10 (85264)



9 )

quote Webster’s, it must make a showing necessary to “qualify itself for the job” of being a
municipal provider through the permitting process.

Another explanation for why the Legislature used the word “qualifies” in the present
tense is that it was not even thinking about section 42-202(2) when it amended section 42-
202B(5)(c). The first municipal water rights bill considered by the Legislature was S.B. 1355
(attached as Attachment B). That version contained a more limited definition of municipal
provider in section 42-202B(5). It recognized only the two traditional municipal providers, cities
and public utilities.

S.B. 1355 also contained the language in section 42-202(2) requiring a permit applicant
to show that it “qualifies as a municipal provider.” While new citiés and public utilities can be
created, this happens rarely. Thus, speaking about cities and public utilities “qualifying” (in the
present tense) as municipal providers was a natural choice of language. But even here there
would be no reason to conclude that the Legislature intended to block future-formed utilities, or
cities to be incorporated in the future, from qualifying to be municipal providers.

S.B. 1535 (attached as Attachment C) was introduced later in the session. This version,
which ultimately was enacted as the 1996 Act, expanded the definition of municipal provider in
section 42-202B(5) to allow permit applications by a third category of non-traditional municipal
providers (which includes developers like M3 Eagle). When that change was made, it is easy to
imagine that no one thought to look back at section 42-202(2) to ponder whether the tense of the
verb “qualifies” should be changed to clarify that it encompassed providers that are not yet

serving customers.
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This reinforces the idea that not too much emphasis should be placed on verb tense.
Instead, in order to divine legislative intent, it may be more productive to focus on what the
Legislature was trying to accomplish.

We know this: The Legislature thought it important to amend the bill to add a new class
of non-traditional municipat pr.oviders. That being the case, it is reasonable to conclude that if
the Legislature intended to exclude some members of that class it would have taken pains to say
so—rather than just rely on the tense of a verb in another section to accomplish that distinction.
The far more logical assumption is that the Legislature intended to bring all non-traditional
municipal providers within the Act’s burdens and benefits, irrespective of whether they become
municipal providers before or after they receive their permit.

Why, then, did it include a qualification requirement? The answer is simple. The
Legislature instructed the Department to ensure that only bona fide municipal providers will hold
RAFN water rights, and it wished to ensure that the permit process would inquire into the
applicant’s qualifications to do so. As noted at the end of the introduction, there are those who
might apply for an RAFN water right but have insufficient engineering or build-out plans, no real
intent to develop the project themselves, no concept of water availability, no likelihood of
funding, or some other disqualifying characteristic. Thus, based on the evolution of the
legislative language and the purposes of the Act, it is fair to conclude that the qualification
requirement is not focused on the temporal issue of when the provider first begins to provide
municipal water but on whether the applicant’s case includes a showing that municipal water
actually will be provided.

Indeed, it is the nature of water right permitting that the appropriator could not even

begin to provide municipal supplies under the permission being applied for until the permit is
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granted. It is granted (or denied) on the basis of water availability, the applicant’s qualifications
to do the job, and other familiar factors.

1I. DENYING RAFN WATER RIGHTS TO NEW DEVELOPMENTS WOULD RAISE
SERIOUS CONSTITUTIONAL ISSUES.

A. Statutes should be construed to avoid constitutional questions.

A canon of statutory construction requires that interpretations of statutes that raise
constitutional questions should be avoided. “Our normal course is first to ascertain whether a
construction of the statute is fairly possible by which the constitutional question may be
avoided.” United States v. Grace, 461 U.S. 171, 175-76 (1983) (internal quotes and brackets
omitted). “We are mindful that whenever possible, a statute should be construed so as to avoid a
conflict with the state or federal constitution.” State v. Holden, 126 Idaho 755, 761 n.4, 890 P.2d
341, 347 n.4 (Ct. Ap. 1995). “Where a statute is capable of two interpretations, one of which
would make it constitutional and the other unconstitutional, it is well established that a court
should adopt that construction which upholds the validity of the act.” Cowles Publishing Co. v.
Magistrate Court of the First Judicial Dist. of the State of Idaho, 118 Idaho 753, 759, 800 P.2d
640, 646 (1990).

B. Denying RAFN water rights to new developments would violate the
Equal Protection Clause.

Protestants’ construction of the 1996 Act would favor one group of non-traditional
municipal providers over another. Since there is no rational basis for favoring existing providers
over new ones, the distinction violates the Equal Protection Clause of the federal and Idaho

constitutions.’

37 The Fourteenth Amendment of the Constitution bars states from enacting legislation that denies any
person equal protection under the law. U.S. Const., Amend XIV § 1. Similar protection is embodied in Idaho’s
Constitution. Idaho Const., art. I, § 2. These equal protection provisions apply to corporations as well as to natural
persons. In re Case, 20 [daho 128, 132-33, 116 P. 1037, 1038 (1911). In essence, the equal protection provisions
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A good example of an unconstitutional differentiation is found in Crom v. Frahm, 33
Idaho 314, 193 P. 1013 (1920). In that case, the Idaho Supreme Court struck down a law that
singled out Carey Act irrigation companies, allowing them to modify their boards more easily
than other Idaho corporations. While one might conceive of reasons for distinguishing this type
of water delivery entity from ordinary corporations, the Court declared that such special
treatment of one type of water user “is not founded on a difference either natural, or intrinsic, or
reasonable.” Crom, 33 Idaho at 319, 123 P. at 1014. The Crom decision indicates that our
Supreme Court does not easily find a rational basis for distinctions of this type.

Our situation is similar to Crom. As shown in Part I.D at page 18, there is no natural,
intrinsic, or reasonable basis for favoring existing non-traditional municipal providers over new
ones. On what possible rational basis could the Legislature conclude that existing subdivisions

and trailer parks serving as few as ten homes®® should be allowed to plan for the future by

prohibit the government from singling out certain individuals or classes of persons for special treatment. While
some classification is inherent in all legislation, the Equal Protection Clause prohibits laws that are in reality “a
subterfuge to shield one class or unduly burden another.” 16B Am, Jur. 2d., Constitutional Law § 808 (1998).
Thus, where legislation classifies persons without any rational basis, treating some better than others, it is
unconstifutional.,

Of course, some legislative classifications are appropriate. By way of example, it is reasonable and proper
to implement different maximum fee schedules for opthamalogists and optometrists. Posner v. Rockefeller, 31
A.D.2d 352 (N.Y. 1969). In that case the purpose of the legislation (to implement Medicare requirements) was
rationally related to the distinction drawn between doctors and non-doctors. The situation would be entirely
different if instead the Legislature declared that opthamalogists are subject to a moratorium on new water rights,
while optometrists are not. Plainly, such a classification would improperly single out a particular class of citizens,
thus violating the Equal Protection Clause.

In sum, the Equal Protection Clause “does not preclude the states from enacting legislation that draws
distinctions between different categories of people, but it does prohibit them from according different treatment to
persons who have been placed by statute into different classes on the basis of criteria wholly unrelated to the
purpose of the legislation.” 16B Am. Jur. 2d., Constitutional Law § 793 (1998).

QOur Supreme Court has summed up the law concisely: “The discrimination must rest upon some
reasonable ground of difference between the persons or things included and those excluded, having regard to the
purpose of the legislation, and, within the sphere of its operation, the statute must affect all persons similarly
situated.” Big Wood Canal Co. v. Chapman, 45 Idaho 380, 403-04, 263 P. 45, 53 (1927). In Big Wood, the Court
upheld a statute providing special treatment of irrigation systems covering over 25,000 acres, noting that the
classification was legitimate because it did not bear on the nature of the corporation, but instead “its classification
relates solely to size.” Big Wood, 45 Idaho at 403, 263 P. at 53.

* This definition of public water supply applies to large and small developments alike. It includes systems
“furnishing water for drinking or general domestic use in incorporated municipalities; or unincorporated
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applying for RAFN water rights, but that a company laying out detailed plans for a new master
planned community that will take decades to complete should be barred from applying for an
RAFN water right? If either new or existing developments should be eligible to qualify to apply
for RAFN rights, then both should be eligible.
The temporal distinction based on a verb tense urged by Protestants makes no sense and
raises serious constitutional concerns. It should be rejected.

C. Protestants’ construction would impair the constitutional right to
divert.

Idaho’s Constitution establishes the appropriation doctrine in Idaho and guarantees the
right to divert:

The right to divert and appropriate the unappropriated waters of any
natural stream to beneficial uses, shall never be denied. . . . Priority of
appropriation shall give the better right as between those using the water.

Idaho Const. art. XV, § 3.

Although barring new developments from obtaining RAFN water rights would not be an
absolute denial of a right to divert, it would substantially burden and impair this right. A court
could well find that this treatment, including loss of priority, is unjustified and in violation of
Idaho’s Constitution.

IIIL. THE TAMARACK PRECEDENT FOR AWARDING RAFN WATER RIGHTS TO FIRST-
TIME DEVELOPERS IS STARE DECISIS AND SHOULD BE FOLLOWED HERE.

A. An RAFN water right was awarded to Tamarack.

Protestants’ interpretation of the municipal qualification requirement would require the

Department to override clear precedent. In a decision on all fours with the pending application,

communities where ten (10) or more premises or households are being served or intended to be served; or any other
supply which serves water to the public and which the department declares to have potential health significance.”
Idaho Code § 39-103{12).
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the Department granted an RAFN water right to first-time developer Tamarack Resort LLC. See
Water Right No. 65-22357 (Attachment F). (Tamarack was then known as WestRock. For
convenience, we refer to it herein by its current name, Tamarack)

The Department’s records of the Tamarack contested case show that at the time
Tamarack applied for its municipal water right permit, which included the RAFN element, it was
serving no municipal customers. It owned no other municipal rights, and it had not even drilled
its first production well.

Yet, this presented no obstacle whatsoever to a finding that Tamarack qualified as a
municipal provider based on its plans to provide municipal water once the permit was issued.
The final order expressly found:

WestRock has shown that it is a municipal provider under L.C.

§ 42-202B(4)(c) and that it is applying for a water right for
municipal purpose under L.C. § 42-202B(5). Further, WestRock,
or its successor, will provide a “public water supply” under [.C. §
39-103(10). ... However, WestRock’s water system master plan
indicates that its water system design documents will be submitted
to the appropriate regulatory agencies for review and approval.

Exhibit 31, p. 16. Thus, it is in the process of complying with this
critical portion of the proposed water use.

In the Matter of Application for Permit No. 65-22357 in the Name of WestRock Associates, LLC
(IDWR, Final Order, Dec. 20, 2002) (Conclusion of Law No. 5) (emphasis supplied).

B. The Department’s decision approving the Tamarack application is
stare decisis.

Where the facts and the legal principles are the same, as they are here, the law of
precedent (or, more formally, stare decisis) applies. 20 Am. Jur. 2d, Courts, § 135 at p. 517
(2005) (stare decisis applies when “the legal point on which the decision in both cases rests is

the same™).
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This is true not only in the courtroom, but in administrative settings like this one. Asone
treatise notes:
The doctrine of stare decisis applies to administrative agencies
acting in a quasi-judicial capacity, and it requires an agency to
adhere to its own precedent when given similar facts. The same
policy reasons for consistent results, given essentially similar facts,
apply whether the proceeding is administrative or judicial; that is,
to provide guidance for those governed by the determination, deal
impartially with litigants, promote stability in the law, allow for

efficient use of the adjudicatory process, and maintain the
appearance of justice.

Decisions of Administrative Bodies, Carmody &Wait 2™ New York Practice § 2:326 (2009).39

Although intensively litigated, the protestants in the Tamarack case did not challenge the
private developer’s qualification as a municipal provider. But the Department’s decision is a
precedent nonetheless. A determination that the applicant is qualified as a municipal provider is
an express prerequisite and thus an essential element in the award of an RAFN permit. Idaho
Code § 42-202(2). The applicant recognized that it had an affirmative duty to meet its burden of
proof on this subject, and presented evidence showing that it was qualified. The Department had
an affirmative duty to make a determination as to qualification irrespective of whether the
applicant’s evidence was contested by a protestant.* The Department recognized this
responsibility and made an express finding that Tamarack met the statutory test for a municipal
provider (see quotation in Part II[.A above).

Accordingly, we respectfully disagree with Hearing Officer Spackman’s statement, in

denying the offer of evidence concerning Tamarack’s status at the time of its application, that “to

* Principles of stare decisis operate somewhat more flexibly where agencies are engaged in legislative
action and policy-making. Even there, however, they are required to recognize and explain departures from prior
policies. McNeal v. Idaho Public Utilities Comm'n, 142 Idaho 685, 132 P.3d 442 (2006).

% The implicit duty to determine whether there is “sufficient information™ mandated by Idaho Code
§ 42-202(2) is analogous to the express duty stated in Idaho Code § 42-203A(5) that the Department shall make
findings irrespective of “whether protested or not protested.”
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the extent [the Tamarack decision is] precedent, which I don’t think it is, this particular issue was
not raised, and I don’t think the Department is bound by it in any way.” Tr. p. 3327.

In fact, precedent is created and stare decisis applies whenever the issue was “necessary
to be passed on to decide the case.” 20 Am. Jur. 2d, Courts, § 134 at p. 517 (2005). All that is
required is that the “issue must have been raised in the action, decided by the court [or
administrative agency], and its decision made part of the opinion of the case.” Id. It is not
necessary that the evidence presented by the applicant be contested by other litigzmts.41

The issue of Tamarack’s qualification as a municipal provider was squarely presented in
its application, and it was necessarily and expressly decided by the Department. The
Department’s ruling on the subject (quoted above) amply demonstrates that the Department
considered the issue and determined that, although Tamarack was not then delivering municipal
water, it qualified because it was capable of and “in the process of” becoming a municipal
provider.

This is not fo say that precedents cannot be broken. But it is to say that agencies must do
so with eyes open. They may not pretend that it is a matter of first impression if it is not.

Rather, they must expressly acknowledge that they are deviating from precedent and consider the
effects of such a departure. “[The] requirement that [the] administrative agency must provide a
reasoned explanation for its action will ordinarily demand that, when agency action represents a
change in administrative policy, then [the] agency will display an awareness that it is changing

position and show that there are good reasons for the new policy.” Applicability of Stare Decisis

M The fact that the matter was “decided without argument” admittedly reduces the stare decisis effect, but
it does not eliminate the precedent altogether. 20 Am. Jur. 2d, Courts, § 137 at p. 519 (2005). The same is true
when, as here, there is only one precedent. /4. at 520. Here any diminution in the value of the precedent is offset by
other factors discussed elsewhere in this part of the brief.
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Doctrine to Decisions of Administrative Agencies, 79 A.LR.2d 1126, § 6 (2009) (citing dozens
of cases holding that prior standards may be set aside only if “deliberately changed”).

In short, precedent matters. To put it bluntly, “[s]tare decisis reflects a policy judgment
that in most matters it is more important that the applicable rule of law be settled than that it be
settled right.” 20 Am. Jur. 2d, Courts, § 129 at p. 510 (2005). Thus, while departures from
precedent are allowed, they must be weighed against other factors.

Two factors that go hand in glove are reliance and hardship. “Another formulation of the
grounds for deviation from precedent states that the court must consider . . . whether parties
justifiably relied on the precedent so that reversing it would create an undue hardship.” 20 Am.
Jur. 2d, Courts, § 132 at p. 514 (2005). The agency should be reluctant to overturn a precedent
“where people have relied upon it to guide their conduct.” 20 Am. Jur. 2d, Courts, § 136 at p.
518 (2005). “In an inquiry into overruling a precedent, it must be determined whether the
overruling would work an undue hardship because of reliance interests or expectations that have
arisen; to have such reliance, the knowledge must be of the sort that causes a person or entity to
attempt to conform his or her conduct to a certain norm before the triggering event.” fd. “Courts
are generally reluctant to deviate from a rule established by precedent where rights of the public
are concerned.” Id. at 519.

M3 Eagle has relied substantially and justifiably on the Tamarack precedent. On the
basis of that precedent, it has invested some $2,000,000 in aquifer studies in support of its RAFN
application. Tr., p. 166 (testimony of Bill Brownlee). These studies, in turn, support M3 Eagie’s
overall investment to date of another roughly $62,000,000 in land acquisition, planning, design,
and permitting. Ex. 87. It relied on the fact that the Department has never identified present

municipal service as a requirement for RAFN in any rule, guidance, or draft guidance (see Part
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II1.D at page 41). M3 Eagle relied on the Department’s determination that its application was
complete and ready for processing; plainly, it could not have been complete if it was defective on
its face in the way Protestants now urge. Finally, M3 Eagle relied on the Department in allowing
this contested case to proceed past the prehearing conference to months of costly preparation,
extensive discovery, and 16 days of hearing and as many volumes of transcript.*

This substantial reliance should be weighed against the fact that the municipal
qualification issue is nothing more than an afterthought, a verb tense technicality not raised until
now in the 13 years since the enactment of the Municipal Water Rights Act in 1996 and not
raised in this proceeding until the close of the applicant’s case. Given how far the Department
has committed itself—as reflected in the Tamarack precedent, its guidance and conduct with
respect to municipal water rights matters over the years, and its processing of this application—it
is inappropriate to allow a mere semantic argument with no basis in the legislative history and no
underlying policy justification to overturn this precedent.

Stare decisis means something. If the Department believes that a fundamental change in
eligibility for RAFN is required, it must face up to and justify the profound change it is making.
As Congressman, Judge, White House counsel, and now Professor Abner Mikva observed,
courts are particularly protective of agency precedent “when the agency [in departing from the
precedent] seemed to be ignoring the underlying spirit of the statute and the will of Congress.”

Alfred C. Aman, Jr., Administrative Law in a Global Era: Progress, Deregulatory Change, and

* The Department’s files in this matter will show that M3 Eagle submitted its application, had
consultations with the Department about it, amended it twice, and made additional corrections before the
Department began processing it with a published notice. The Department never suggested that there was an issue
with the application’s RAFN element. Given the Tamarack precedent and the Department’s existing guidances, M3
Eagle was justified in concluding that the RAFN element is one for which it is qualified and about which it would be
expected and entitled to submit proof. (Which it has done.) While M3 Eagle does not necessarily assert that the
agency is estopped from ruling otherwise, in circumstances like these, where an applicant has proceeded in reliance
upon the agency’s decision in an identical case, such a prior decision should be deemed precedent and given
appropriate deference.
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the Rise of the Administrative Presidency, 73 Cornell L. Rev. 1101, 1183 (1989). As shown

here, the Tamarack precedent is entirely consistent with the underlying spirit of the 1996

Municipal Water Rights Act. Departure from that precedent would undermine the will of the

Idaho Legislature and must not be undertaken lightly.
C. Tamarack exemplifies how an RAFN right protects the public interest

by reducing the likelihood of project failure and protecting the public
in the event of project failure.

The Tamarack decision is not just precedent, it is a good policy. Tamarack’s current
financial difficulty illustrates the wisdom of the Legislature’s vision and the Department’s
decision. At the time of permitting, no one could have predicted the economic events that have
affected Tamarack. Yet the protections built into the Municipal Water Rights Act are working
exactly as intended. As events unfold, it has become increasingly clear that the public interest is
protected and served by the fact that this municipal provider holds an RAFN water right. This is
evident in the following ways.

Tamarack or its successor will be far more likely to weather the economic storm and
acquire new capital than it would be if it were facing the loss of much of its water right under a
traditional, non-RAFN prove-up. Tamarack’s proof due date is January 1, 2013, with its
planning horizon set about five years after that (a 15-year planning horizon). The project, though
troubled, is a functioning municipal provider relied upon by dozens of homes and businesses and
a golf course, each of whom made investments based on the expectation of the long-term success
of the project. Although reliably serving customers today, the Tamarack water right has not
reached complete build-out. Even under the best of circumstances, there is no way the entire
project would be stubbed-in by 2013. If it had to prove up as a non-RAFN right holder, it would

face in less than four years a catastrophic downsizing of its water right. Tamarack is a good
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project and is important to the economy of Valley County and the State of Idaho. Ultimately, we
can expect it to be completed, if not by the current owner, then by someone else. Fortunately,
because it holds an RAFN right it can focus its attention on obtaining new financing with its
water supply secure through the planning horizon. This benefits not only investors but the entire
community and the state.

RAFN rights also protect the public in the event of project failure. If Tamarack or its
successor were not to survive or were to complete a smaller project within the planning horizon,
the portion of its water right held for future needs would be forfeited. IDWR Administrative
Memorandum, Application Processing No. 63 at 4-5 (June 15, 1999) (Attachment J ).® Because
it is an RAFN water right, the 1996 Act prohibits it from being conveyed to another entity for
uses elsewhere. It is precisely the fact that the Tamarack right is held as an RAFN right that
protects the public and other water users from that asset being sold for speculative benefit for
another use outside the project.** The RAFN nature of the Tamarack water right provides the
public, through IDWR, with a certain amount of control, and prevents that asset from being
something the developer might sell off.

D. Department guidance is consistent with the Tamarack precedent.

The Department’s recognition that first-time developers may qualify as municipal

providers also is reflected, at least by implication, in IDWR guidance.

 The referenced guidance speaks in terms of forfeiture at the end of the planning horizon. If deemed
necessary to protect the public, the Department could condition the license to allow re-cxamination of the
fundamental assumptions supporting the future need component of the right prior to the end of the planning horizon.
Presumably, the municipal provider also could seck an extension. Mr. Brownlee acknowledged in his testimony that
the M3 Eagle water right would be subject to forfeiture if it turned out that not all the water was needed for the
project. Tr. p. 163.

* Condition 4 of Tamarack’s Amendment of Permit (reproduced in Attachment F) states: “The right
holder shall not assign or sell the permit without first securing the written approval of the Department of Water
Resources.” This condition is a direct result of the fact that the permit was issued for RAFN purposes. See footnote
18 at page 15.
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Glen Saxton’s March 18, 1998 memorandum (Attachment H) noted that the Department
“has received applications which propose municipal use but do not describe whether the
applicant proposes development which will be accommodated during the permit development
period or whether the applicant intends to include RAFN/PH in the application.” Saxton
Memorandum at 1. The memorandum concluded that these applicants may pursue either RAFN
or non-RAFN permits at their option. Although it does not directly address the subject of first-
time developers, the memorandum contains no suggestion that they would be treated any
differently.

A subsequent August 15, 2003 memorandum from Shelley W. Keen (Attachment I}
(initialed “OK” by Glen Saxton) makes clear that many if not most of these applicants,
particularly in the Northern Region, are indeed first-time developers. Mr. Keen makes this
evident by noting that they often are not even corporations or associations at the time of the
application, and they have not obtained IDEQ approval of their water supply systems at the time
of application. The Keen memorandum nonetheless expressly contemplates that these
developers (under Idaho Code § 42-202B(5)(c)) are eligible for municipal provider status despite
their first-time status. The Keen memorandum speaks only in terms of “municipal” water rights
and does not draw a distinction between those municipal providers seeing RAFN and non-RAFN
rights. But, like the Saxton memorandum, the Keen memorandum contains no hint that first-
time developers would be eligible for part of the 1996 Act’s provisions but not for RAFN rights.

Thus, the Keen memorandum dealt with first-time developers and the Saxton
memorandum dealt with eligibility for RAFN. Admittedly, the two memoranda do not put the
two issues together and say, in so many words, that first-time developers are eligible for RAFN

permits. However, the Saxton and Keen memoranda are talking about the same influx of
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municipal water right applications. It is logical to read them together. If the Department
embraced the Protestants’ position that first-time developers are not eligible for RAFN rights,
surely that would have been mentioned somewhere. It seems inconceivable that, faced with an
increasing number of municipal water right applications for land developments, Department
officials would fail to advise staff that most of the applicants (the first-time developers) are not
even eligible for RAFN.

The requirement that a municipal provider already be providing municipal water in order
to qualify as a municipal provider is also strikingly absent from every other Departmental
guidance. For example, section 5a(9) at p. 21 of the Department’s guidance on Transfer
Processing Policies & Procedures, Administrator’s Memorandum, Transfer Processing No. 24
(Jan. 21, 2009) specifically addresses the municipal qualification requirement in the context of
RAFN, but says nothing about any requirement that the applicant already be providing municipal
water. Even in the context of a transfer application, it may be that the applicant would not yet be
providing municipal water. For instance, a developer seeking to build a subdivision in an area
with no unappropriated water would need to acquire and transfer other water rights to the new
municipal use. Nothing in guidance suggests this could not occur.

The Department’s earlier guidance on Municipal Water Rights, Administrative
Memorandum, Application Processing No. 63 (June 15, 1999) (Attachment J) also failed to
address the distinction urged here by Protestants.

Finally, the Department’s new draft guidance on municipal water rights (Attachment K)
although dealing comprehensively with the subject, contains no mention of the distinction urged
by Protestants, and certainly has placed no one on notice of this issue. It is reasonable to assume

that if the Department intended to directly override the Tamarack precedent and send a message
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that seemingly is counter to the “forward-looking” nature of water right applications, this critical
policy shift would deserve a mention somewhere in this comprehensive review of the
implementation of the 1996 Act. M3 Eagle respectfully suggests that the reason the qualification
requirement is not addressed in any of the Department’s guidance is that no one thought it
necessary to state what had always seemed obvious—that an applicant capable of being a
municipal provider “qualifies” as a municipal provider.

E. This precedent is entitled to deference.

The Department’s current policy is sound, and the law accords substantial deference to
the Department’s judgment in these matters. The U.S. Supreme Court and the Idaho Supreme
Court each has recognized that deference is owed to an agency’s interpretation of an ambiguous
governing statute.

In Chevron USA, Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984),
the Court ruled that where a statute is ambiguous, the agency charged with administering that
statute is entitled to deference in its interpretation of the statute. In JR. Simplot Company, Inc. v.
Idaho State Tax Comm’n, 120 Idaho 849, 820 P.2d 1206 (1991), the Idaho Supreme Court
articulated a somewhat more complex four-part test to accomplish the same thing. Under JR.
Simplot, an agency’s interpretation is entitled to deference where:

(1)  the agency is entrusted with the responsibility to administer a statute,

(2) the agency’s interpretation is reasonable,

(3)  the statute is ambiguous (in the sense that it “does not expressly treat the precise
question at issue”), and

(4)  there is no cogent reason for the court to adopt a different interpretation (which
would be the case if none of “the rationales underlying the rule of deference are
present™).
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J.R. Simplot, 120 Idaho at 862, 820 P.2d at 1219. IDWR’s interpretation of the 1996 Act, as
reflected in its granting of an RAFN permit to Tamarack, is entitled to deference under both the
Chevron and J R. Simplot tests.

Both the Chevron and J.R. Simplot deference rules are premised on there being an
underlying ambiguity in the statute. Here, the statutory definition of municipal provider in
section 42-202B(5)(¢) coupled with the requirement in section 42-202(2) that the applicant
“qualifies” as a municipal provider is admittedly ambiguous. However, if the Department
concludes here, as it did in Tamarack, that the longstanding, forward-looking nature of the
application process applies and that an applicant is entitled to show that it “qualifies” as a
municipal provider by showing that it has the plans, wherewithal, and competence to provide
municipal water, then that interpretation will be entitled to substantial deference under J.R.
Simplot and Chevron.*

Iv. M3 EAGLE SHOULD BE TREATED AS AN EXISTING MUNICIPAL PROVIDER

BECAUSE IT IS BOUND BY CONTRACT TO CONVEY THE NEW RIGHT TO THE CITY
OF EAGLE.

This argument regarding the agreement with City of Eagle is offered in the alternative to
M3 Eagle’s basic premise that a first-time developers may “qualify” as municipal provider under
Idaho Code § 42-202B(5)(c). If the Hearing Officer rejects that argument, this section provides
an alternative basis for approving this permit application—namely, that M3 Eagle is acting on

behalf of an existing municipal provider who qualifies under Idaho Code § 42-202B(5)(a).

* Failure to recognize the statute’s ambiguity, by the way, has tripped up other agencies. Where the
agency declared that the statute is unambiguous, and the court later determines that it is ambiguous, the court will
not then deferentially evaluate whether the agency’s interpretation is reasonable. “Because the Secretary did not
recognize the ambiguities inherent in the statutory terms, we do not defer to her plain meaning interpretation but
instead remand for her to treat the statutory language as ambiguous.” Peter Pan Bus Lines, Inc. v. Federal Motor
Carrier Safety Admin., 471 F.3d 1350, 1354 (D.C. Cir. 2006). “As the Final Rule is based on FWS’ erroneous
conclusion that the ESA is unambiguous on this point, the Court may neither defer to the agency’s construction nor
endorse [its] construction.” The Humane Society of the U.S. v. Kempthorne, 579 F. Supp.2d 7, 15 (2008).
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A. M3 Eagle has entered into an agreement to acquire water rights and
convey them to the City.

M3 Eagle’s position is further strengthened by specific circumstances that putitina
different position than other developers. Even if the Department were to reject all of the above
arguments and determine that first-time developers acting on their own behalf are not eligible for
RAFN water rights, M3 Eagle is still entitled to an RAFN water right because it is acting on
behalf of an existing municipal provider, the City of Eagle (the “City”).

On December 27, 2007, M3 Eagle entered into a Pre-Annexation and Development
Agreement (“Agreement”) with the City.46 The detailed Agreement, running 40 pages plus
appendices, covers a variety of issues affecting the development. The Agreement places on M3
Eagle the obligation to seek a municipal water right for the entire development of over 7,000
homes, not just the first phase. Upon annexation and other approvals, and M3 Eagle’s
acquisition of a municipal water right, the Agreement requires M3 Eagle to convey portions of
the water right to the City as each phase is completed, with the understanding that the City will
then become the sole owner of the water right and the municipal provider serving the
development.

The full text of this provision is set out in the footnote.” M3 Eagle continues to work in

good faith towards implementing the Agreement’s goals.*

* The Agreement, Ex. 58, is discussed in testimony by Mr. Brownlee, Tr. pp. 141-43, 3766-68.

* Relevant portions of the Development Agreement read as follows:
(a} Water Provider. As provided in paragraph 2.2(c), an addition to

City’s Municipal Water System, hereinafter referred to as the Water System,
shall be constructed by Developer sufficient to serve the Project. The Water
System shall include all water rights necessary to serve the project as it is being
developed. As provided further herein, City shall be responsible for the
operation and maintenance of the Water System. City shall provide water
service to the Property from the Water System on the same basis as City
provides water to other residents and businesses in the City of Eagle under
ordinances in place at the time of this Agreement.
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In developing this water supply for the City, M3 Eagle may not be the City’s agent in the
strict legal sense of that word, but the Agreement leaves no doubt that M3 Eagle is acting
pursuant to contract at the behest of the City and for the benefit of the City. The Agreement
specifically provides that M3 Eagle will build not its own water system but will build “an
addition to City’s Municipal System” which will include “all water rights necessary.”
Agreement § 2.2(a) at p. 23 (Ex. 58). The Agreement is equally explicit that once the system is
developed and water rights obtained, the City is to be the provider: “As set forth in this
Agreement, it is City’s and Developer’s intent to have City be the water service provider and not

have a PUC regulated provider serve the Property.” Agreement § 2.2(e) at 24 (Ex. 58).

(e) Assured Water Supply. For each Planning Unit Master Water
Plan, Developer shall submit evidence that Developer has secured adequate
surface and/or ground water right(s) for the Water system, sufficient for all
irrigation, aesthetic, amenity, potable and/or recreational use in connection with
the development of each Planning Unit (uniess Developer is entitled to a waiver
as provided by City Code). As part of the construction of the Water System and
conveyance to City, Developer shall transfer, convey or assign {on a phase by
phase basis) ground water right(s) to City for inclusion in City’s municipal water
supply system; provided however, Developer shall not covey or assign more
ground water right(s) than necessary to serve the Project as it is being developed
and City shall not use any of the water transferred under such rights to serve any
other properties unless City demonstrates to Developer that City has obtained
adequate water rights to serve the Project and such other properties. City shall
cooperate with Developer, at no cost to City, to assist Developer in Developer’s
obtaining all permit(s) and licenses for water rights sufficient to serve the
Property as the Property is developed in accordance with this Agreement. If any
transfer, amendment or other proceedings are required under Idaho Code or
IDWR rule or policy for the water rights necessary to serve the Project, City
shall cooperate with Developer in Developer’s efforts to obtain all necessary
permits and approvals from IDWR, including, without limitation, approvals in
connection with Mitigation that may be required. Developer shall have the right
to file for a municipal water right prior to the annexation. As set forth in this
Agreement, it is City’s and Developer’s intent to have City be the water service
provider and not have a PUC regulated provider serve the Property.

Agreement, 2.2 at pp. 23-24 (Ex. 58) (emphasis supplied; underlined portions correspond to quotations in main
text).

* For example, it recently acquired property whose location will allow M3 Eagle’s 6,000 acre parcel to
become contiguous with the City, and has filed a petition with the City to annex this acquired property. Ex. 88; Tr.
p- 3767 (testimony of Bill Brownlee). This makes M3 Eagle’s parcel itself eligible for annexation, pending the
City’s proposed annexation of intervening BLM lands.

M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER Page 47 of 107
633530_10 (8526-4)



- —~~
D, )

To achieve this, the Agreement expressly states: “Developer shall transfer, convey or
assign (on a phase by phase basis) ground water right(s) to City for inclusion in City’s municipal
water supply system” that the City then will use to serve the project. Agreement § 2.2(e) at 24
(Ex. 58). The Agreement further provides: “Developer shall have the right to file fora
municipal water right prior to the annexation.” Agreement § 2.2(e) at 24 (Ex. 58).

The Agreement demonstrates that M3 Eagle was acting for the benefit of the City with
the City’s blessing and encouragement. Under these special circumstances, if the Hearing
Officer requires another rationale for deciding this issue in M3 Eagle’s favor, this applicant
should be allowed to assert the benefit of the City’s existing municipal provider status. In other
words, under these circumstances, M3 Eagle should be allowed to step into the City of Eagle’s
shoes and be treated as an existing provider under section 42-202B(5)(a) for purposes of
satisfying the qualification requirement under section 42-202(2).

This is consistent not only with the language and legislative policy of the 1996 Act. Ttis
also consistent with the language of LLUPA® and legislative policy promoting effective local
control through planning and zoning,

The Agreement is a binding commitment on behalf of M3 Eagle, effective upon

annexation and zoning.* Agreements of this sort are recognized by the Idaho Lts:gislamroa5 'and

* The Local Land Use Planning Act (“LLUPA”), Idaho Code § 67-6511A, governs planning and zoning in
Idaho.

% Agreements like this do not and cannot bind a city to annex and/or rezone the subject property. That is a
legislative decision that will be made at the appropriate time. But the commitments made become binding (at least
on the developer) upon annexation. “Such commitments . . . shall take effect upon the adoption of the amendment
to the zoning ordinance. ... By permitting or requiring commitments by ordinance the governing board does not
obligate itself to recomnmend or adopt the proposed ordinance.” Idaho Code § 67-6511A.

! LLUPA expressly contemplates development agreements in conjunction with zoning changes.
Development agreements with respect to annexation are equally common, although not expressly addressed by
LLUPA.
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enforced by Idaho courts.” The Legislature has good reason for encouraging such agreements.
Annexation and zoning decisions by local governments entail a substantial commitment of
resources by the people. Land use decisions affect the quality of life and the local economy for
decades to come. Unenfqrceable projections or goals set by developers may not be enough to
protect the public interest. Local governments should be allowed and encouraged to work out
precise, enforceable terms under which these developments are allowed to move forward.

Increasingly, cities are insisting that developers—particularly developers of large
projects—provide for a water supply and convey it to the city as part of the development process.
That is exactly what occurred here. This way the developer, rather than the taxpayers and/or
ratepayers, shoulders the financial burden of developing the water system.

In order to facilitate these cooperative efforts between city and developer and thus to
further the goals and objectives of the 1996 Act, the Department should read section 42-202(2) to
allow first-time developers who have entered into binding agreements to convey water rights to a
city to step into the shoes of the city for purposes of qualifying as a municipal provider under
section 42-202B(5)(a). In such cases, the Department may condition to the permit to ensure that
the commitment to convey the water right to the city is met.

B. The Agreement between M3 Eagle and the City does not violate the
1996 Act’s anti-speculation requirements.

We have noted already the anti-speculation provisions of the 1996 Act. (See discussion
in footnote 18 at page 15.) M3 Eagle’s contract to acquire a municipal water right and convey it

to the City of Eagle does not violate these provisions.

52 Even before LLUPA, the Idaho Supreme Court recognized these agreements as valid and proper. E.g.,
Sprenger, Grubb & Associates v. Hailey (“Sprenger Grubb I'"), 127 Idaho 576, 903 P.2d 741 (1995) (the
development agreement in this case predated LLUPA by two decades).
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The anti-speculation provisions in Idaho Code §§ 42-219(1) and 42-222(1) prohibit the
transfer of RAFN rights “to a place of use outside the service area” or to a “new nature of use.”
Thus, M3 Eagle would be prohibited from selling its RAFN right to a different developer,
industry, or city that did not continue to provide municipal water to the residents of the M3 Eagle
planned community. The conveyance and transfer of these water rights to the City of Eagle,
however, would not violate the prohibition, because the rights would continue to be used for the
53

same purpose within the same area.

CONCLUSION

M3 Eagle has invested substantially in planning for and putting in place the agreements
and approvals necessary to develop a reliable, centralized, efficient water supply and delivery
system—a system that will serve the M3 Eagle planned community and that ultimately will be
owned by the City of Eagle once the planned community is annexed into the City. M3 Eagle’s
application is modeled directly on the precedent established in the Tamarack case. This sort of
long-term planning, full disclosure, and resource protection should be rewarded, not penalized or
discouraged.

We suggest that the statutory language at issue here is ambiguous on its face, and
certainly so in the context of the rest of Idaho Code, chapter 2, in whose light it must be
construed. If first-time developers are prohibited from obtaining RAFN water rights, this would

mark a sharp departure from the longstanding practice of water right applications as outlined in

% Idaho Code § 42-219(1) would not come into play if the City simply continues to use the M3 Eagle water
right within M3 Eagle’s separate water delivery system serving the M3 Eagle planned community. Obviously, there
would be no change in place or nature of use. The same result should hold, however, even if, at some point in the
future, the City integrated the M3 Eagle delivery system into the City’s delivery system. After all, municipal
providers are free to expand their service areas. When a city expands its place of use, that is not a change in place of
use. And, of course, there would be no change in nature of use. Accordingly, the statutory prohibition against
changing the place of use “to a place of use outside the service area” would not be violated if and when the City
integrates this water into its larger service area.
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the statute, It also would substantially set back the important progress made to date toward
sound municipal water planning, as embodied in the Department’s new draft guidance on the
subject (Attachment K). The Protestants’ interpretation of this statute, if adopted, would
eliminate protections against speculative transactions in municipal water rights. It would replace
full disclosure and consideration of the impacts of development on our water supply with a
blinders-on, incremental, short-term approach to water planning. Indeed, by depriving first-time
or separate-entity applicants the protections and benefits of the 1996 Act, we can expect to see
less long-term planning, fewer community water systems, and more individual domestic wells.
That would be a shame. Fortunately, there is no reason to follow this path.

For all of the reasons stated above, the Department should adhere to the precedent
established in the Tamarack decision and hold that first-time municipal developers are not barred
from obtaining RAFN water right permits, so long as they establish that they can and will serve
municipal customers once the permit is issued. That precedent is consistent with the most
natural and logical interpretation of the statute. The 1996 Act does not require the applicant to
be a municipal provider; it requires it to show that it “qualifies” as a mtinicipal provider.
“Qualifies” means that the applicant has shown, at the time of permitting, that it is capable of
doing the job, of being a municipal provider.

This interpretation makes sense, flows naturally from the statutory language, reflects

good policy, follows precedent, and is constitutional.
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DATED this 11" day of September, 2009.
Respectfully submitted,
GIVENS PURSLEY Ltr

By Wc.qu__

Jeffrey C. Fereday

By Wy al e

Christopher H. Meyer
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 11" of September, 2009, the foregoing was filed,
served, or copied as follows:

FILED

Idaho Department of Water Resources U. S. Mail

322 East Front Street X  Hand Delivered

P.0. Box 83720 Overnight Mail

Boise, ID 83720-0098 Facsimile
E-mail

SERVICE

North Ada County Groundwater Users Association X U.S.Mail

c/o David Head Hand Delivered

855 Stillwell Drive Overnight Mail

Eagle, ID 83616 Facsimile
E-mail

North Ada County Groundwater Users Association X U.S. Mail

c/o John Thornton Hand Delivered

5264 N. Sky High Lane Overnight Mail

Eagle, ID 83616 Facsimile
E-mail

Norman Edwards X  U.S. Mail

884 W. Beacon Light Road Hand Delivered

Eagle, ID 83616 Overnight Mail
Facsimile
E-mail

Alan Smith X U.8. Mail

Eagle Pines Water Users Association Hand Delivered

3135 N. Osprey Road Overnight Mail

Eagle, ID 83616 Facsimile
E-mail

COURTESY COPIES

Gary L. Spackman U. S. Mail

Administrator X _ Hand Delivered

Idaho Department of Water Resources Overnight Mail

322 East Front Street Facsimile

P.O. Box 83720 E-mail

Boise, ID 83720-0098
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John Westra X U. 8. Mail
Manager, Western Regional Office Hand Delivered
Idaho Department of Water Resources Overnight Mail
2735 Airport Way Facsimile
Boise, ID 83705-5082 E-mail

Jeffrey C. Fereday
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Attachment A TEXT OF THE MUNICIPAL WATER RIGHTS ACT OF 1996

The 1996 Act is codified as follows:

Idaho Code § 42-202(2) An application proposing an appropriation of water by a municipal
provider for reasonably anticipated future needs shall be accompanied by
sufficient information and documentation to establish that the applicant
qualifies as a municipal provider and that the reasonably anticipated
future needs, the service area and the planning horizon are consistent with
the definitions and requirements specified in this chapter. The service area
need not be described by legal description nor by description of every
intended use in detail, but the area must be described with sufficient
information to identify the general location where the water under the
water right is to be used and the types and quantity of uses that generally
will be made.

Idaho Code § 42-2062(11) Provided further, that water rights held by municipal providers prior to
July 1, 1996, shall not be limited thereby.

Idaho Code § 42-202B(4) “Municipality” means a city incorporated under section 50-102, Idaho
Code, a county, or the state of Idaho acting through a department or
institution.

Idaho Code § 42-202B(5) “Municipal provider” means:

(a) A municipality that provides water for municipal purposes to its
residents and other users within its service area;

(b) Any corporation or association holding a franchise to supply water for
municipal purposes, or a political subdivision of the state of Idaho
authorized to supply water for municipal purposes, and which does supply
water, for municipal purposes to users within its service area; or

(c) A corporation or association which supplies water for municipal
purposes through a water system regulated by the state of Idaho as a
“public water supply” as described in section 39-103(12), Idaho Code.

Idaho Code § 42-202B(6) “Municipal purposes” refers to water for residential, commercial,
industrial, irrigation of parks and open space, and related purposes,
excluding use of water from geothermal sources for heating, which a
municipal provider is entitled or obligated to supply to all those users
within a service area, including those located outside the boundaries of a
municipality served by a municipal provider.

Idaho Code § 42-202B(7) “Planning horizon™ refers to the length of time that the department
determines is reasonable for a municipal provider to hold water rights to
meet reasonably anticipated future needs. The length of the planning
horizon may vary according to the needs of the particular municipal
provider.

Idaho Code § 42-202B(8) “Reasonably anticipated future needs” refers to future uses of water by a
municipal provider for municipal purposes within a service area which,
on the basis of population and other planning data, are reasonably
expected to be required within the planning horizon of each municipality
within the service area not inconsistent with comprehensive land use
plans approved by each municipality. Reasonably anticipated future needs
shall not include uses of water within areas overlapped by conflicting
comprehensive land use plans.
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Idaho Code § 42-202B(9) “Service area” means that area within which a municipal provider is or
becomes entitled or obligated to provide water for municipal purposes.
For a municipality, the service area shall correspond to its corporate
limits, or other recognized boundaries, including changes therein after the
permit or license is issued. The service area for a municipality may also
include areas outside its corporate limits, or other recognized boundaries,
that are within the municipality’s established planning area if the
constructed delivery system for the area shares a common water
distribution system with lands located within the corporate limits. For a
municipal provider that is not a municipality, the service area shall
correspond to the area that it is authorized or obligated to serve, including
changes therein after the permit or license is issued.

Idaho Code § 42-217 On or before the date set for the beneficial use of waters appropriated
under the provisions of this chapter, the permit holder shall submit a
statement that he has used such water for the beneficial purpose allowed
by the permit. The statement shall include:

4. In the case of a municipal provider, a revised estimate of the
reasonably anticipated future needs, a revised description of the service
area, and a revised planning horizon, together with appropriate supporting
documentation.

Idaho Code § 42-219(1) Upon receipt by the department of water resources of all the
evidence in relation to such final proof;, it shall be the duty of the
department to carefully examine the same, and if the department is
satisfied that the law has been fully complied with and that the
water is being used at the place claimed and for the purpose for
which it was originally intended, the department shall issue to such
user or users a license confirming such use. ... A license may be
issued to a municipal provider for an amount up to the full capacity of the
system constructed or used in accordance with the original permit
provided that the director determines that the amount is reasonably
necessary to provide for the existing uses and reasonably anticipated

| future needs within the service area and otherwise satisfies the definitions
and requirements specified in this chapter for such use. The director shall
condition the license to prohibit any transfer of the place of use outside
the service area, as defined in section 42-202B, Idaho Code, or to a new
nature of use of amounts held for reasonably anticipated future needs
together with such other conditions as the director may deem appropriate.

Idaho Code § 42-219(2) If the use is for municipal purposes, the license shall describe the service
area and shall state the planning horizon for that portion of the right, if
any, to be used for reasonably anticipated future needs.
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Idaho Code § 42-222(1) When the nature of use of the water right is to be changed to municipal
purposes and some or all of the right will be held by a municipal provider
to serve reasonably anticipated future needs, the municipal provider shall
provide to the department sufficient information and documentation to
establish that the applicant qualifies as a municipal provider and that the
reasonably anticipated future needs, the service area and the planning
horizon are consistent with the definitions and requirements specified in
this chapter. The service area need not be described by legal description
nor by description of every intended use in detail, but the area must be
described with sufficient information to identify the general location
where the water under the water right is to be used and the types and
quantity of uses that generally will be made.

When a water right or a portion thereof to be changed is held by a
municipal provider for municipal purposes, as defined in section 42-
202B, Idaho Code, that portion of the right held for reasonably anticipated
future needs at the time of the change shall not be changed to a place of
use outside the service area, as defined in section 42-202B, Idaho Code,
or to a new nature of use.

The director of the department of water resources shall examine all the
evidence and available information and shall approve the change in
whole, or in part, or upon conditions, provided no other water rights are
injured thereby, the change does not constitute an enlargement in use of
the original right, the change is consistent with the conservation of water
resources within the state of Idaho and is in the local public interest as
defined in section 42-202B, Idaho Code, the change will not adversely
affect the local economy of the watershed or local area within which the
source of water for the proposed use originates, in the case where the
place of use is outside of the watershed or local area where the source of
water originates, and the new use is a beneficial use, which in the case of
a municipal provider shall be satisfied if the water right is necessary to
serve reasonably anticipated future needs as provided in this chapter.

Idaho Code § 42-223(2) A water right held by a municipal provider to meet reasonably anticipated
future needs shall be deemed to constitute beneficial use, and such rights
shall not be lost or forfeited for nonuse unless the planning horizon
specified in the license has expired and the quantity of water authorized
for use under the license is no longer needed to meet reasonably
anticipated future needs.
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Attachment B S.B. 1355

LEGISLATURE OF THE STATE OF IDAHOQ .
Kifty-third Lepislature Second Regular Session ~ 1996

IN THE SENATE
SENATE BILL NO. 1355
BY RESOURCES AND ENVIRONMENT COMMITTEE

AN ACT -

RELATING TO WATER WUNICIPAL RIGHTS; AMENDING SECTION 42-202, IDAHO CODE, TO
"PROVIDE ADDITIONAL FILING REQUIREMENTS TFOX APPLICATIONS FOR PERMITS TO
APPROPRIATE WATER FOR MUNICIPAL PURPOSES AND TO MAKE TECHNICAL CORREC-
TIONS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW
SECTION 42-202B, IDAHO CODE, TO DEFINE TERMS RELATED TO MUNICIPAL USE:

. AMENDING SECTION 42-217, IDAHO CODE, TO REQUIRE THAT.AN APPLICANT FOR A
LICENSE FOR MUNICIPAL PURPOSES SHALL PROVIDE ADDITIONAL, INFORMATYON AND TO
MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 42-219, IDAHC CODE, TO PRO-
VIDE THAT LICENSES ISSUED FOR MUNTCIPAL PURPOSES MAY RECOGNIZE THE SYSTEM
CAPACITY AND LIST THE SERVICE AREA AS THE AUTHORIZED PLACE OF USE WHICH

. MAY INCLUDE AREAS QUTSIDE THE BOUNDARIES OF THE MUNICIPALITY AND TO MAKE
TECHNICAL CORRECTIONS; AMENDING SECTION 42-222, IDAHO CODE, TO PROVIDE
ADDITIONAT. REQUIREMENTS TO CHANGE THE NATURE OF USE OF A WATER RIGHT TO
HMUNICIPAL PURPOSES AND TO DESCRIBE CIRCUMSTANCES UNDER WHICH FORFEITURE OF
A MUNICIPAL WATER RIGHT MAY OCCUR.

._thit Enacted by the Legisiature of the State of Tdaho: .

. .SECTION 1. That Section 42-202, Idaho Code, be, and the same is hereby
.amended to read as Follows: ..

42-202. APPLICATION TO APPROPRIATE WATER —:.CDNTEHTS -- FILING FEE5 —

- ' DISPOSITION OF PEES -- RECORD OF REGEIPTS. (1) For the purpase of regulatiag
~the. use of the public waters and of establishing by direct means the priority
- -right to such use, any person, association or corporation hereafrer incending

to acquire the' right to the beneficial use of the waters of any natural

' .streams, springs or seepage waters, lakes or ground  .water, or other public

waters in the state of Idaho, shall, before commeacing of the construction,

- enlargement or exzension of the ditch, canal, well,  or other distribucing
-works, or parforming any work in comnection with said construction or proposed
~appropriation or the diversion of any waters inte a natural channel, make an

-application to the department of water rasources for a permit to make such

. appropriation. Such application must set forth:

t3{a} The name and post=-office address of the applicant.
27(b). The source of the water supply. )
3={¢) The nature of the proposed use or uses and the period of the year
during which water is to be used for such use er uses.., R
43(d) The Location of rhe point of diversion and. description of. the.
posed ditch, channel, well or other work and the. amount of:.wateér
divected and usad. _ . ) s
-§=(e) The time required for the completion. o
and applicarion of the water to the propi
{2} An application proposing ..

ficient information ..and documentati
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L fies_as a municipal provider and that the reasonably anticipated future needs,
2 the service area and the planning horizon are comsistent with the definitions
3 and reguicements specified in this chapter. The service area need oot be
4 described by legal description nor by description of every intended use in
) detail, but_the area must be described with sufficient information to identify
6 the pgeneral location where the water under the water right is to be used and
7 the types and guantity of uses that generally will be made.
8 {3) Whnenever it is desired to apprdprlate ‘and store flood or winterflow
9 waters, the applicant shall specify in acre feet the quantlty of such flood or
10 winterflow waters which he intends to store, but for irrigation purposes he
‘11 shall not claim more than five '(5) acre feet of ‘stored water per acre of land
12 to be irrigated, nor, in the event of the £iling ‘of an application claiming
13 both normal flow and flood water and winterflow water, shall -the total amount
"14 of water claimed exceed the equivalent of a continumous flow during the irvriga-
15 . tion' season of more than one (1) cubic foot per second for each £ifty {50)
-16 acres of land to be irrigated, or mére than Five (5} acre Eeet of stored water
17 for each acre of land to be irvigated.
18 ' (&) The application shall be accompanied by a plan and map of the pro-
19 posed works EFor the diversion and application of the water to a bereficial
20 =use, showing the character, - -ilocation and ‘dimensions of the proposed reser-
241 - voirs, dams, canals, diteches, pxpellnes, wells and all other works proposed to
22 - be wused by them in tha diversion of the water, and- the area and location of
23 ‘the lands proposed to be lrrxgated, or locatzon of place of other use.
24 "~ (5) If the applicarion involves more than twenty-five (25) cubic Feet per
25 second feek of water or the development of more than five hundred- {500) theo—
26 retical horse—power horss ower, or imgoundment of water in a reservoir with an
27 active storage capacity in excess "of ‘tenm ‘thousand “{10,000) acre fgat, the
28 applicant may be required by the director of the department of water resources
‘29 - to furnish a statement of the financial resources of the -corporation, associa-
30. tion, firm or person making the applicatien, and the weans by which<the Ffunds
31  necessary to construct the proposed works are to be provided, and the esti-
32 " mated cost -of constructxon, and if ‘such- anpllcaglon is made by a: gorgoratlon,
‘33 © the -amount “of ifs capiral scock, ‘How mucl thereof fiag been actuallj'pald ir,
34 - Cand the ‘ndmes ‘and places of residence of its dIrectors,{"
35 . tion 6f ‘power or any other purposge than Irrigation or-d
36 ' poSe- forf” which- it is proposed to be used, the midtura
37 - capacity and estimated cost of the works, and -whgthar: o
-38:‘--5and‘w111 be returned t¢ the -stream, and if" 30, at’
139° =77 - -{6)*'En cdse the propused right of- use 13 £0)
40 pplxca:xon shall ‘give the legal subdivisions iposed E6 be 1rr1-
#1707 gated) w1th the" total acreage to’'be reclaimé 'may bey- provlded,
‘42" - that o “‘one . shall be authorized to dlvern'for Tr. n ‘purposes more than
43 one (1) cubic foot of water per- second f° tle! nogmalE low ‘for each Fifry (50)
44 acres of land to be so irrigated,-‘or more thdn fide:(5) acre feet .of - atored
-45 water per annum for ecach acre of:landtd ‘betso. 1rr1gated,"unless it - can be
‘46 - - shown to the satisfaction of ‘the’ departmenz 6f water resources ‘tHat.a greater
47 amount is necessary. Provided further, thHat the plan’of’ irrigatien subm;tted
‘48 shall yprovide for ' the distributioh' of water to within not more‘thaﬂ‘one 1)
49 mile of each legal subdivisiti- of the ldnd proposed to be reclaim '
50 of such water; provided also, that in the case of -all ditthes” dé
51 a ‘capacity of ren (10} cubic Edet’ per second.or lessy ':'such' n_la;i}
52 location of such ditch, hn&'thé:plécé of”use of'.such water, or th
53. the. lands to.be 1rr1gated may befupon blanks’ ?nrnlshed by- the,_
54 ° | water resources. LIt
55 - {7} Ho applxcanlon sbalL be. accepted.and filed by the.denart
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1 resources until the applicant shall have deposited with the department a £fil-

2 ing fee as in this ac® chapter provided. )

3 £{8) A1} moneys received by the department of water resources under the

4 provisions of this chapter shall be deposited with. the state _treasurer, and

5 such sums as may be necessary shall be available for the payment of the

5 expenses of the department of water resources incurrad in carrying out che
7 provisions of this chapter. = '

8 £9) Such expense shall be paid by the state controller in the manmer pro-—
-9 - vided by law, upon -vouchers duly approved ‘by the state board of examiners, for
10 the work performed under the direction of the .department of water resources.
11 The department of water resources shall keep a record of all filing fees
12 received in connection with applications. for permits to appropriate public
13 waters. ’ - ,

14 (10} Provided further, that rights initiated prior to the enactment of
15 this ameadment, so Far as it pertains to flood. and. winterflow waters, shall
16 not be affected thereby. :
17 (11) Provided further, that water rights held- by municipal providers prior
i8 to July 1, 1996, shall not be limited thereby, ‘ '
18 SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and .the same is
20 hereby amended by the addition therete of a NEW SECTION, to be known and des-—
21 ignated as Secktion 42-202B, Idaho Code, and to read as follows:
22 42-202B. DEFINITIONS. Whenever used in this chapter, the term:
23 (1} ™dunicipality" means a city incorporated-under section 50=102, ZXdaho
24 - Gode, or a county of the state of Idaho acting through a departmeat or ipsti-
25 . tution. : - . . , .
26 (2} "™Municipal provider" means either: (a) -a municipality that ..provides
27 water for municipal purposes to its residents and other users within its ser—
‘28 vice area; or (b) any other corporation or association holding a franchise'to
29 . supply watez, and which does supply. water,. for -municipal. putposes to users
30 within its service area. - '
31, (3) "Municipal purposes" refers to water which a municipal provider is
32 entitled or obligated to supply to ali.those users - within a’ service ares,
33 including those located outside rhe boundaries of ‘a municipality served by:a
34 . municipal provider. . oo : - o o
35 (4) "Planning horizon™ refers to-the .lengtch -of -time that the department
36  determines is reasonable for a municipal provider to-hold.water rights to meet
37 reasonably anticipated future needs. The Length-ofithe ‘planning horizon may
38 . vary according te the needs of the particelar munigipal provider, o
39 (5). "Reasonably, anticipated future needs' -refers .to:future uses of watér
40 - by a municipal provider for municipal purposes within-a service -area which, on
41 the basis of population :and othar planningrdata,;a:e;reasonably;expected to " be
42 - required within the -plaaning horizon .of the municipal provider and are consis-
43 tent with the comprehensiva Land use plans for each municipality within the
44 service area. ) e T N .
45 - (6} "Service azea" means that area: within which a municipdl . provider is
46 or becomes entitled or obligated to provide water for municipal purposes. For
47 -  a municipality, the service area shall. correspond. to -its corporace limitg,
48 including changes - thezein after the permit .or license is issued. The service
49 area for a municipality may- also include areas outside :itg: corporate limits
50 that are within the municipality's-_es;ablishedrrRlanning area if .the con-
51 strucced- delivery system for the area shares a common water digtribiution sys-
52 tem with lands located withia the.corporabeﬂlimitéqﬂFon‘ahhﬁnicipaLJProbidéi‘
33 . . that is not a municipality,nthe-servicezatearshalldpo;reqund‘to<ph6xarea that
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1 it is authorized or obligated to serve, including changes therein after tha
2 permit or license is issued.
- 3 SECTION 3. That Section 42-217, Idaho Code, be, and the same is hereby
4 amended to vead as followst :
5 42-217. PROOF OF APPLICATION TO BENEFICIAL USE. On or before the date set
6 for the beneficial use of waters appropriated under the provisions of this
7 chapter, cthe permit. holder shall submit a statement that he has.used such
- 8 -water for the beneficial’ purpose allowed by the permit. The statement shall
9 include:
10 l. .The name and post-office address of the permit holder.
11 2. The permit number.
12 3. ‘A description of the extent of the use.
13 4. "In the case of a municipal provider, a revised estimate of the reason-
14 ably anticipated future needs, a revised descriprion of the service area, and
‘15 a revised- planning horizon, together with .appropriate - supporking documenta-
16 tion. :
17 3. The source of the water used.
13 56. - Such other information as shall be required by the blank form fur-
‘19 nished by the department.
20 Such wricten proof as may be ‘required to be 'submitted by such user shall |
21 be upon forms furnished by the department of water resources and shall include
22 fees as provided 'in subsectieon K. of section 42-221; Idaho Code, or a field
23 examination report prepared by a certlfled water right examiner.
24 Upon receipt of such proof and the fee as required in section -42-221,
25 Idaho Code, by the depavtment of water Tresources the department shall ‘examine,
26 or cause Lo be examined:.
27 l. The place - where such water is diverted- and used, and, if Ehe use is
-28- " for irrigation, he shall ascertain the .area and location of the land-irrigated
29 and the mature of all the improvements -which hava been made as .a dlrect result
30  of such use.

31 - Z. . The capacities of the ditchés or canaLs or other Tedns by wh;ch such
32 water 1is conducted to such place of use, -and the quantity of warer- whlch has
33 been beuef1cxally -applied for irrigation cor-other purposes. s
34 The department or the person making such examination uader - the dlrectlon
35  of the -department-shall prepate and file a report of-the investigation: pro-
36 _  vided, that whenever irrigarion systems cover more.than twercy-five:sthousand
37 - - (25,000) "acres, ‘proof of berieficial-use :may be made by ‘the persons;::cdmpany “or
38 corporation constructing the irrigation works on behalf of: thevproject; and in
-39 such cases, the lands upon’which the -water-bas been used -ngéd not-be described
40 by legal subdivisions, but:'may be-d&scribed generally. as the:iands:under the
4L - irrigatioa. system, and it ‘gshall .only be necéssary)to'shuw in such.- cakes that
42 the quantity “of ‘water beneficially. applzed Lor izrrxgatlon.has beﬁn applled
43 within .the Limits-of theiproject.. O
‘44 Holders of permits who -have submitted nroof of benef1c131 iuse butvhave not
‘45 - : had thein project examined for benaficial use-shall submit- the fee: required-in
46 - ‘gection 42-221; Iddho -Code, within 'sixty (60) . day§?of vnbtification:. by Che

‘47 . director “of the ‘department of water resourcas” ‘that<a license. éxamination fee
48 - . is requzred. Failuré-to submit the“fees -in the-timg aklowed: -shall’ ‘be ! ‘cause . For
49 - the diréctor -ro’ advance theé-date of-priorityof-the'permit ‘one .(1):day for.
50 - each day that the fee is late; provided: that-if the ‘fee -is wnot. .Fally paid
51 within one (1) year of the time-it -is duey the director of the department of
52 water resources may consider the proof of beneficial- vse for cthe permit to be
53 incomplete and ‘lapse the permit, as provided in section-42-218a, Idaho Codel
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1 . SECTION 4. That Section 42-219, Idaho Code, be, and the same is hereby
2 amended to read as follows:

3 42Z-219, ISSUANCE OF LICENSE -- PRIORITY. (1) Upon receipt by the depart-—
4 ment of water resources of all the evidence in relation to such final proof,
5 it shall be the duty of the department to carefully examine the same, and if
& the department is satisfied that the law has been fully complied with and that
7 the water is being used at the place claimed and for the purpose for which it
8 was originally intended, the department shall issue to such user or wusers &
9 license- confirming such use. Such license shall be -issued under the seal of

10 the office of the department of water resources, and shall stace the name and
11 post-nffxce address of such user, the purpose for which such weter is used,
12 the quantity of water which may be used, which in no case shall be an amount
13 . in excess of the amount that has been beneficially applied. A license may be
14 iggsued to a municipal provider for an amouni up to the full capacity of the
15 gsystem censtructed or used in accordance with the original permit provided
15 that the director determines that the amount is reasonably necessary te pro-
17 vide .for the existing uses and reasonably anticipated future needs within the
13- service area and otherwise sacisfies the defipitions and requxrements speci-
19 fied in this chapter for such.use.
20 £2) 1If such use is for irrigatiem;, such llCEUSE shall .give -a description,
21 by 1egal subdivisions, of the land which is irrigated by such water. If the
22 use iz for municipal purposes, the license shall describe the service area and
23 ghall state the planning horizon for that portion of the right, if any, to ‘ba
24 used for reasonably anticipated future needs..
25 : (3) Such license shall bear the date of the application for, and the num-
26 ber of, cthe permit under which the works from which such wakter is taken were
27 constructed; the capacity of such works; the date whem proof of beneficial 'use
28 of such water was made, and also the date of the nrlcrlcy of -the . rlght con-
29 - firmed by such licensey—whieh. - .
30 . (4#) The date of priority confzrmed by che Lxcense shall be the date of
31 the-application for the permit for the construction of the works . from which
32 such the -water is takem, and to which such-the right relates, provided there
33 . has been no loss of priority under the provisions of this chapter.s--providedsy
34 that~-wihenever proof of the benaficial applzcatxon of water shall be offered
35 . subsequent to the date stated in the permit, or.im.- any - authorized -extension
36 - thereof, when such beneficial application shall:be made,.such the proof shall
37 ‘be takenm, if received by the department within the sizty (60) days prescribed
38 . in che preceding section.y——2nd-ifIf che proof .taken-is-satisfactory to the
38 department of water resources, a-license shall.be.issued by . the 3Idepartment
40 .the same as though such-proof-had beén made.before such. the date fixed for
41 such beneficial applicaction.y—bwe-tThe priority of rhe -right established by
42 such the proof shall not date back to the date of the application for the per-
43 @it to which such the right would relate undexr the. provisions-of this chapter,
.44 but shall bear a date which shall be subsequent-to the date of sauch the appli-
45 cation, a time equal to the.difference between' the date set in such tl the per-
46 wit, or.axtension thereof, for such beneficial application af snch water and
47~ .the date of such proof.ff-prov:ded-hewev-r--enat—upun PR
48 (5) For irrigation projects:where the canals:constructed: cover an area of
49 ,twentwalve thousand (25,000) acres or:.more, or within- irrigation districts
50 . organized and existing as:such under the laws of -the- state .of TIdaho, the
51 license issued shall be issued to the persons, association; company or corpo-
‘532 . .zatiom or irrigation distriect owming the- project, and- final proof may be wade
53 by such owners for -the.-benefit of the entire. projeéct. and=It shall not: be

54  necessary to give a descrzptlon of: the Land by:-legal: -subdivigions but  a gen-
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1 eral description of the entire zrea under the caral system shall be

2 sufficient,5~~and—-tThe water diverted and che water right acquired thereby

3 shdll relate to the entire project and the diversion of the water for the ben-

4 efiecial use under the project shall be sufficient proof of beneficial use

5 without regard as to whether each and svery acre uader the project is irri-

6 gated or not. i

7 (6) TIn rhe event that the department shall find that -the applicant has

8 not fully complied with the law and the conditions of permit, ir may issue a

9 license for that portion of the use which is in accordance with the, permit, or
10 may refuse issuance of a license and veid the permit. Notice of -sech action
11 shalt be forwarded to the permit holder by certified mail. The applicant may
12 contast such action by the department pursuvant to section 42-1701A{3}, Tdakho
13 Code..

14 ‘SECTION 5. 'That Section 42-222, Idaho Code, be, and the same is hereby
1s amended to read as follows:

‘-15 E T 42-222. CHANGE .IN POINT OF DIVERSIOV PLACE OF USE, PERIOD OF USE, OR
17 »NATURB oF. UsSE oF WATER UNDER ESTABLISHED RIGHTS —- FORFEITURE AND EXTENSIOV -
i8 APPEALS. (1) Any person, entitled ta.the use of water whether represented by
19 license issued by the department of water resources, by-claims to. water rights

.20 by reason of diversion and application to a beneficial usa- as filed under the
21 provisions of this chapter, ox by decree of the court, who- shall d351re to

.22 ‘change the point of diversion, place of use, period- of use or nature.of use of
23 all or part of the water, under the tight shall firat make applxcat;on to -the
24 . department of water .resources for approval.of such: change. Such application

- 25 - shall be upon forms Furnished by the department and shall.deseribe - the right
26 licensed; claimed or decreed which. iz to be changed. and the- changes: which are
27 - -proposed, and shall be accompanxed by the statutory. filing:--fee.: gs~in this
23 chapter provided. Upon receipt of such application it shall: be. the:.duty of thke

.29 . director of the department af water vagources Lo:examine same, obtaintany con-
30 sent required in section. 42-108, Idaho Code, and if-otherwise: ;proper Lo pro-

.31 vide notice of the proposed change in the same: manner. asr-appllcatlons vndér
32 .. .section . 42-2034, Idaho Code..Such notice shall’ advisg:that-anyona who desiies

+33 - o protest the proposed change' shall file notice. of protests with the- depart-
3¢ .- -ment within ten (10) days of che -last date. of publicakion.:Upon. the: recelpc»of
35 any - protest, accompanled by the statutory filing fee asiprovided.in section

36 -42-221," Idaho Code, it shall be the duty.of the director:of: the.department ~of

- 37 .water -resources. ¢ investigate:the:same and to-conduct:a. hearlng thereon. He

238, shall alsc advise the watermaster of the district in-which..such:watar.is used

-39 . -of. the proposed change .and the. watermaster shall notify. the:zdireckor. of the
.40 . department of water resdurces of. liis. recommendation on . the: :application, and
41 the director of the department of water resources shall .not.finally.determine

- 42 . the action on the application for change -uncil. he has-:received. from such

43  watermaster his recommendation thereof, which action of ‘the wiatermaster shall
‘44 . -be received and-considered as other.evidence.. -

+45 _ .. When rhe nature: of use:of the:water right.is.-to: be cng_g_d to. municipal

46 purpeses and. some: or-all:of-the-right.will :be held: ~bysazmuhicipal provider. to
47 . gerve feasonablv -anticipated.future-needs;: the mnieipalipréovidér: shall pro-
-48 - vide. -the. department,suEELcLent ‘information anddocumentarion:-to -establish

.49 that the applicant :qualifies:as..a municipal .providér - and.thati: the: reasonably
50 - apcicipated future.-needs 3.:Che. service, area-and the: olannlng ‘horizon are con-
51 sistent with ghe deflnltlons :and_requirements specified..im:this. chapter. The
52 .service . area need not besdescribed by legal .description.nor by.descriptioni of
53 every intended use in detail, but the area must be described -with. .sufficient
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1 information to identify the general location where the water under the water

2 righr 15 to be nsed and the types and guantity of uses that generally #ill  be

3 made.

4 " The director of the department of water resources shall examine all the

5 avidence and available information and shall approve the change in whole, or

6 in  part, or upon conditions, provided nc other water vights are injured

7 thereby, the change.does not constitute an eanlargement in use of the original

8 ‘right, ‘amd cthe change is consistent with the conservation of water rTegources

9 within the state of Idaho and iz in the local public interest as defined in
10 section 42-203A(5), Idaho Codet-excepe-the, and the new.use is a beneficial
11 use, which in the case of a municipal provider shall be satisfied if the water
12 right iz necessary to serve reasonably - anticipaged future needs as provided in
13 " this chapter. The director shall not approve a change in the nature of use
14 from ‘agricultural  use where such change would significantly affect the agri-
15 cultural base of the ldeal area. The transfer of the right to the use -of
lé stored water for irrigation purpasés shdll nat constitiute an enlargement in
17 use of the original right even though.more acres may be irrigated, if no other
18 water rights are injured thereby. 4 copy of the approved application for
19 chaﬁge shall be returned to the applicdnt and he shall be authorized upon
20- receipt thereof to make the change and the original water cight shall be pre-
21 sumed to have been amended by reason of such authorizeéd change. In the event
22 the director of the department of water resources. determines that a proposed
23 change shall not -be approved as prov;ded in this section, he shall deny the
24 same and forward notice of such action to the aup11cant by cert1£1ed mail,
25 which decision shall be subJe:t to JudlClal review as hereafter provxded.

26 }- (2) All <zights to the use of water acquired under.this chapter or other-
27 wise shall be Lost and forfeited by a failure for the term of five (5) years
28 to apply it to the beneficial use for which it was approprlated and when any
29 right to the use of water ‘shall be logst through nonuse . or. forfeiture such
30 ° «rights to such water shall revert Lo :he state and be again subJect ‘to appro-
31  priation under this chapter; except that all water rlghts appurtenant to land
32 . _contracted. in a federal cropland set-aside program, .shall not be lost and -for-
33 feited for nonuse during the contracted period. The five (5) year period -of
34 nomige for forfeiture of a water rlght shall ‘begin fo accrue upon termination
35 . . of the contract if a peribd of nonuse did not occur pr1or to uhe effective
36 date of the contract or shall - continue to acczue if a. period . of nonuse
37 . occurred prior to the affectlve date of ‘the contract. A water Tight held by .a
38 ' mun1c1pa1 provider. to meer reagonably. aqtlczpated Future: needs shall be deemed
39 . o constitute a beneficial use, and such rights shall not.be lost or forfeited
40  for nonuse unless the planning horizon specified in.the lLicense has. .expired
411, ~and  the -guantity of water guthorized For use under: the license [is no longer
42 needed to meet reasonably anticipated Euture needs. Upon .proper showing before
43 the director of the department of watar cesources of good and sufficient rea-
44 son for nonapplication to beneficial use of such water for such term of five
45 (5} years, the divector of the departmen: of water rescurces is hereby autho-
46 rized to grant an extension of time extending the time for forfeiture of title
a7 for nonuse thereof, to such waters for a period of not to exceed five (5)
48 additional years. Application for an extension shall be made before the end of
49 the five (5) year periocd upon forms bo be furnished by the department of water
50 cesources and shall fully describe the right on which an extension of time to
51 cresaume the wuse is requested and the reasons for such nonuse and shall be
52 accompanied by the statutory filing fee; provided that water rights appurte~
53 nant tov Lland contracted in a federal cropland set~agide- program-are exempt
54 from this requirement. Upon the receipt of such application it ‘shall -be .the
55 duty of the dirvector of tha department of water resources .to examine; *he ‘same
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1 and to provide notice of the application for an extension-in the same manner
2 as applications under section 42-2034, Idaho Code. The notice shall Fully
3 describe the right, the extension which is requested and cthe reason- for such
4 nonuse and shall stace that any person desiring to object to the requested
5 extension may submit a protest, accompanied by the starutery 'filing fee as
6 provided in section 42-221, Idaho Code, to the director of the department of
7 water fesources within ten (10) days of the last date of publication, Upon
8 receipt of a protest it shall be the duty of the director of the department of
9 . water resources téd investigate and conduct a hearing theréon as in this chap~

10 - ter provided. The director of the department of water resources shall find
11 “Erom -the ev1dence presented in any hearing, or from information available to

12 the depaitment, the reasons for such nonuse of water‘add where it = appears to

13 the satisfaction "of the directer of the department of water resources that

14 = other rights will not be impaired by granting an extension of time within

15 which to resume the use of the water and good cause appearing for such nonuse,

16 he may grant ove (1) extensicn of five (5) years within which to resume such

17 ~use. In his dpproval of the application for an extension of time under this
18 " section the director of the department of water resources shall set the date

19 when the use of watef is to be resumed. Sixty (60) days before such ' date the

20-  director of the department of water reésources shall for#ard to theapplicant
21 4t his address of record a notice by certified mail setting forth the date on

22 swhich ‘the use of water is to be resumed and a form Ffor report;ng the resump-

23~ tion of the use of the water right. If the use of the water has” not been

24 ‘resumed and report thereon 'madé on or before the date set for resumptxon of

25 " use such right shall revert to the state and again be subject ' to,  dpprepria-

26 _cxon, as -provided 1n this section. In the event the director-of ‘the department

27 of water ‘resources determines that a proposed extension of tlma within which

28 ' o resume use of a water right shaLl not' be approved as p*ov;ded 4in this sec-

29 ’ t1on, he shall ‘deny same’ and forward notice of such actiom 'to the applicant by

30 ' dertified mall wh;ch declslon shall be subject’ to- Jud1c1al rev1ew _thereaf-

31 ter prov1ded. ’

32 - (3) " Ary person or persons Eaellng themselves’ aggrxeved by the :determina-
"33 " tion  of the d°partment of water rescurces ip approving or rEJect1ng,an appli-
T34 “‘catien to’ change the point of" diversion, place, perlod of ‘use or natire of use

35 - of water -under an established right’ or an app[;cat1on for an extépsioh of ‘time

36~ witchin which to resume the use of water as provided in- thHiE settlon' fnay, if &

37 if“’nrotest -was flled and a nearlng held thereon, seek Judlcxal rev1aw’pursuant ko

38 i :

‘39
;40 -

41'

42 : frsnant to section’ 42—1701&(4), Idaho Code. S e e
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" LEGISLATURE OF THE STATE OF IDABC
Fifty-third Legislature Second Reguiar Session ~ [99¢

IN THE SENATE
SENATE BILL NO. 1535

BY STATE AFFAIRS COMMITTEE

1 AN ACT
2 RELATING TO WATER MUMICIPAL RIGHTS; AMENDING SECTION 42-202, TDAHO CODE, TO
3. ‘PROVIDE ADDITIOMAL FILING REQUIREHMENTS FOR APPLICATIONS FOR PERMITS TO
4 APPROPRIATE WATER FOR MUNICIPAL PURPOSES AND TO MAKE TECHNICAL CORREC-
5 TIONS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BRY_ THE ADDITION OF A NEW
. B SECTION 42-202B, IDAHO CODE, TQ DEFINE TERMS RELATED TO MUNICIPAL USE;
7 . AMENDING SECTION 42-217, 1IDAHO CODE, T0 REQUIRE THAT AN APPLICANT FOR A
8 ' LICENSE FOR MUNICIPAL PURPOSES SHALL PROVIDn ADDITIONAL INFORMATION AND TO
9 MAKE TECHNICAL CORRECTIONS; AMENDING SECTION 42-219, IDARO CODE, . TO ZPRO-
10 _VIDE THAT LICENSES ISSUED FOR MUNICIPAL PURPOSES HAY'RECOGNIZE THE SYSTEM
11 . CAPACITY AND LIST THE SERVICE AREA AS THE AUTHORIZED PLACE OF USE WHICH
12 ' MAY INCLUDE AREAS OUTSIDE THE BOUNDARIZS OF THE MUNICIPALYTY, TO PROVIDE
13 CONDITIONS AND TO HAKE TECHWICAL CORRECTIONS; AMENDING SECTION & 42- 222,
14 IDAHO CODE, TO PROVIDE ADDITIONAL REQUIREMENTS TO CHAXGE THE MATURE OF USE
15 © _OF A WATHER RIGHT TO MUNTCIPAL PURPOSES AND TO DESCRIBE CIRCUMSTANCES UNDER
15 . WHICH FORFEITURE OF A MUNICIPAL WATER RIGHT MAY OCCUR.
17 Be It Enacted by the Legislature of the State of Idaho:
18 . SECTION 1. That Section 42-202, Tdaho Code, be, and the same is hereby
19 amended to read as follows: ‘
20 . 42-202. APPLICATION TO APPROPRIATE WATER ~-- COHIENTS = FILING FEE§ --
21 ‘DISPQSITLON OF FEES -- RECORD OF RECEIPTS. {1) For the purpose of regulatlng
22  the use of the public waters and of establ‘snzng by diract means the priority
23 'rlght to such use, any person, association or corporation hereafter intending
24 - rto vaulre the cight to the beneficial use of the waters of any natural
25 streams,  Springs ' or seepage waters, lakes or ground water, or other publzc
26 waters in the state of Idaho, shall, before- commencing - of the congtruction,
27 enlargement or extension . of che dltch, canal, well, or other dzstrlbutlng
28 works, or nerformlng any ‘work in connection wikh Sald constraction or proposed
29 appropr;atxon or the diversion of any watexrs into a4 natural chanmnel, make an
30 application to .the departmént of water tesources for a permit to make such
31 . appropriation. Such anpllcatlon must set forth: )
32 %—(a} The name and post-office address of the applicant.
33 : (b) The source of the water supply. . .
3a ‘3—(c) The nature of the propésed use or uses and the period of. . the year
35 ' during which water is to be used For such use or uses.
36 ‘w—(d) The location of the point of diversion and. descrtptLon of the pro-
37 'posed ditch, channel, well or other work and the amount of water o be
38 .. diverted and used.
io . 3z{e) The cime required for the completlon of construction of such works
40 and a| application of the water to the proposed use,
41 {2} An application proposing an appropriation of water by a municipal
42 | provider for reasonably anticipated Future needs shall be accompanied by suf-
43 ficient informatjon and documentdtion to establish chat Ehe. applicang quali-
&4 fies as a municipal provider and that the reasonmably anticipaced future needs,
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i the service area and the planning horizon are comsistent with the definitions
2 and requirements gpecified in this chapter. The service area need not be
3 described by legal descristion nor by deseription of every intended use in
4 detail, but the area must be described with sufficient information to identify
5 the general location where the water under the water right is to be used and
6 the types and guantity of uses that generally will be made.
7 {3) Uhenever it 1is desired teo appropriate and store flood or winterflaow
8 waters, the applicant shall specify in acre feet tha quantity of such £lood or
9 winterflow waters which he intends to score, but for irrigation purposes he
10 shall not claim more than Five (5) acre feet of stored water per acre of land
11 to be irrigated, novr, in the event of the filing of an application claiming
12 both ‘normal flow and flood water and winterflow water, shall the total amount
13 of water claimed exceed the equivalent of a continuous flow during the irriga-
14 tion season of more than one (1) cubic foot per second for each fifry (50)
15 acres of land to be irrigated, ov more than five (5} acre Fset of stored water
16 for each acre of land to be irrigated.
i7 {4) The application. shall  be accompanied by a plan and map of the pro-
18 Dosed works for the diversion and application of the water to 2 beneficial
15 "use, showing the character, Location and dimensions of the proposed reser-
20 voirs, dams, canais, ditches, pipelines, wells and all other works proposed to
21 be used by them in the diversion of thg wdter, and the area and location of
22 the lands proposed to be irrigated, or location of place of other use.
23 {5) If the application involves more than twen;y-flve (25) cubic feet per
24 second £ees of water or the development of more than five hundred (500) theo—
25 retical horse—powsr horsepower, or impoundment of water in a reservoir with an
26 active storage capacity in excess of tea thousand (10,000) acre feet, che
27 applicant may ba required by the director of the department of water resources
28 to furnish a statement of the financial resources of the corporacion,2ssocid~
29 ticn, £irm or person making the application, and the means by which the- funds
30 necessary to construct the proposed works are ko be vrov1ded, and the es: -
31 mated cost of construction; and Lf such application is made by a corporaCLOn,
32 the amount of its capital stock, how much thereof has been actually paid in,
33 and the names and places of’ res1dence of its dlrectors, and if for the gnnera—.
34 tion of power or any other purpose than irrigation or domestic use, thép
35 pose for which it is proposed to be used, the - nature,’ location, :c;aracter,.
36 capacity. and estimated cost of the works, and whether the water used is té
37 - and will be returned to the stfeam,'apd if 3d, at what' point on thé'“stream.
38 (6) In case the proposed right of use is for agrzcultural purposes, th
s apallcatlon shall give the legal subdivisions of the’ Tand proposed ‘to berirri-
40 gated, with the ' total" acreage to “be reclalmed as 1ear as may be, nrov1ded,-
41 that no one shall be authorized t¢ divert for’ erlgatxon purposes ‘more than
42 one (1) cubic foot of water per second of the normal flow for each Fifey 50)
43 acres of land to be so irrigated, or more than five (5) acre feet o6f stored
C 44 water per annum for each acrz of land to be so irrigated, unless it can be
45 shown cto the satisfaction of the department of water resources:that a greater
46 amount 1is necessary. Provided Further, that the plan- of irrigation submitted
47 shall provide for the distribution of water to within nét .imore -than one (l)
48 mile of each legal subdivision of the land prOpﬂsed to be reclaimed by the use
49 of such water; provided also, that in the case of all ditches designad to have
50 a capacity of Eten (10) cubic feét per second or less, such map showing the
51 Location of such ditch, and the place of use of such water, or the location of
52 the lands to be irrigated, may be upon blanks Furnished by the- dapartment of
52 water resources.
54 -~ {7) No applicacion shall be accepted and filed by the. departmenu of water

55 resources until the applicant shall -have dep051ted thh the department a Ell—
56 ing fee as in this =act chapter prov1ded.
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1 £8) an moneys received by the department of vater resources under the
2 provisions of this chapter szhall be deposited with the state treasurer, and
3 such sums as may be necessary shall be available for the payment of rhe
4 expenses of the department of wacer resources incurred in carrying out the
5 provisions of this chapter.
6 {3) Such expense shall be paid by the state controllier in the manner pro-
7 vided by law, upon vouchers duly approved by the state board of examiners, for
8 the work performed under the direction of the department of water resources.
g The department of water resources shall keep a record of all filing fees
10 received in connection with applications for permits to appropriate public
11 waters, .
iz (10) Provided further, that rights initiated prior to che enactment of
13 this amendment, so far as ic pertains to flood and winterflow waters, shall
14 not ba affected thereby, :
15 (L1) Provided furrher, that water cvights held by municioal providers prior
16 to_July 1, 1996, shall not be limited thereby,
17 SECTION 2. That Chapter 2, Title 42, Idaha Code,. be, and the same is
18 hereby amended by the addition therato of a NEW SECTION, to be known and des-
19 ignated as Section 42-2028, Idaho Code, and to read as follows:
20 42-202B. DEFINITIONS. Whenever used in this chapter, the term:
21 (1) ™Municipality" means a city incorporated under section 50~102, Idahe
22 Code, a county, ov the state of Idaho acting through a deparcment or insticu-
23 tion. _ )
24 . {2) "Municipal provider" means: (a) & municipality chae provides water
25 For municipal purposes to irs residents and other users within service
26 " area; (b) any “corporation or association holding a franchise Lo supply water
27 for municipal purposes, or a political subdivision of the stats of Idaho
28 authorized to supply water for municipal pucposes, and ‘which does supply
29 water, for municipal purposes to users within irs service area; or (c) a cor-
30 poration or association which supplies water for,mnnicipqL,purboses through a
31 water system regulated by the state of Tdaho as a "public water supply" as
.32 described in secrion 39-103(15), Idiho Code. :
33 (3} "Municipal purposes" vefers to water. For residential, commercial,
34 industrial, drrigation of patks and opzn space, and related purposas, exclud-
35 ing use of water from geothermal sources for heating, which a. municipal pro~
36 vider is entitled or obligated to supply to all those users within a service
37 area, including those locatad outside the boundaries of a municipality served
38 by & municipal provider. o _
39 (4) "Planning “horizon™ refers to the Length of time that the department
40 determines is reasonable. for g municipal provider to hold water rights to meet
41 Teasonably anticipated future needs. The Length of the _planning -horizon may
42 vary according Lo the needs of the particular municipal provider. . :
43 . (5) "Reasonably anticipated future needs" cvefers to future vses of water
42 by a municipal provider for municipal purposes within a service area vhich, on
45 the basis of population and other planning data, are redsonably expected to be
48 required within the planning horizon of each municipality within service
47 area not iacoasisteat wirth comprehensive land use plans approved by =ach
48 municipality, Reasonably anticipated future needs shall not include wuses of
49 water within areas overlapped by conflicting comprehensive land use plans.
50 - (6) "Sarvice area™ means thar area within which a municipal provider is
51 or becomes entitled or obligated to provide water for municipal purposes. - Fpr
‘52 a municipality, rhé service area shall correspond to its corporate limits, or
53 other recognizad boundaries, inc¢luding changes thervein after che permit or
54 license :s issued. The service area for a muaicipality may also include areas
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1 outside its corporate limits, or other recognlzed boundaries, that are within .-
2 the municipality's established planning avea if the constructed delivery sys—
3 tem For the area shares a common water distribution system with lands located ™
4 within the’ corporate limits. For a municipal provider that is not a municipal~
5 ity, the service area shall correspond to the area that it is authorized or
6 obligated to serve, including changes therein afrer the permit or license is
7 issuad.
8 SECTION 3. That Section 42-217, Idahe Code, be, and the same is hereby
9 amended to read as follows:
ig 42-217, PROOF OF APPLICATION TO BENEFICIAL USE. On or before the date set
11 ' for the benefieial use of waters appropriated under the ‘provisions of this
12 chapter, the permit holder shall submit a statement that he has used such
132 water for the benef1c1a1 purpose allowed by the permit. The statement shall
14 include:
15 1. The name and post-office address of the permit holdecr.
16 2. The permit number.
17 3. A descriptien of the axtant of the use. )
18 - 4. In the case of a municipal provider, a revised estimate of the reason—
.18 ably anticipated future needs, a revised description of the servite area, and
20 ° a revised nlannxng horizon, together with appropriate . suppezking documenta-
21 txon.
22 " The source of the water used.
23 56 Such other information 2s shall be required by the blank form fur—
24 nished by the dzpartment.
25 Such written proof as may be required zo be submitted by such’ user shall -
28 'be upon forms furnished by the department of water resources and’ shall include -
27 - fees as “providad ' in subsection X. of section 42<921, Idaho Code, or a field
28 exainination rapurt prepared bf a cercified water right examiner..
29 ’ Upon receipt of such proof and the fee as  required in section ~ 42-221,
30 Idaho Code, by the department of water resources- the departmeat shall examlne,
31." ot cause td be examined:
3z 1. The ,place where suih water is dlverted and used, and; Lf Lhe use is
33 for irrigation, he shall ascerrain the avea and location of ths 'land irrigated
34 and the mature of all the =mprovements which hav° been made as a dlrect result
35 ° -of zuch use.
36 2. 'The capacitiess of the ditches or canals or Other.means by whxch such
27 " water 1s “conducted to such place af use, and the quantlty of’ water whzch has
38 = been beneficially applied for irrigation or ather purposes.”
39 The department or the person making such examination utmder the directiém
40 of the department shall p.zpare and file a *eport of the ‘itivestigation: pro—
21 - vided, that whenever irrigation $ystems cover mate Chan twenty-f1ve thousand
42 (25,000) acres, proof of beneficial use may be made by the persons, company or
43 corporation constructing the irrigation works on- ‘behalf of the pro;ect and in
44 “such tases, the lands upon which the water has been’ used nsed not be described
45 - by legal subd1VL51ons, but may ‘b descrlbed generally as the Iands under the
46 irrigation system, and it shall only be necessary-to show in sdeh .casés chat
47 the guantity of water beuef1c1ally appllad Eor ilrrlgatlon has been applled
48 within the Limits of the project.
‘49 ' Holders. of permits who have submittizd proof -of beneficial use But’ have not
50 'had their project examined for beneficial ise ‘shall submit the fee required in
51 section 42-221, Idaho Cod2, within sixty (80} days™ of notification by the
52 director of -he depariment of water resources thar a Licedse examination Fee ‘=
53 is required, Failure to submit the fee in the time allowed shall be cause for
54 the directer to advance the date of priority of the permit one (1} day For
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1 each day that the fee is late; provided that if the fee is not fully paid
2 within one (1) year of the time it is due, the dirzector of the department of
3 water resources may consider the proof of beneficial uwse for the permit to be
4 incomplete and lapse the permit, as provided in section 42-218a, Idaho Code.
5 - SECTION 4. That Saction 42-219, Idaho Code, be, and the same is hereby
& amended to read as follows:

7 42-219. ISSUANCE OF LICENSE —- PRIGRITY. (1) Upon .receipt by che depart-
8 ment of water resources of all the evidence in relation to such final proof,
9 it shall be the duty of the department to carefully examine the same, and if

10 the department is gatisfied that the law has been fully complied with and that

11 the water is being used at the place tlaimed and for the purpose for which it

12 was originally intended, the department shall issue to such user or -wusers a

13 license confirming swech wusa. Such license shall be issued under the seal of

14 the office of the department of water resources, and shall state the name and

15 - pest-office address of such user, the purpose for which such water is used,

16 the quantity of water which may be used, which in no case shall be an amount

17 in excess of the amount that has been beneficially applied. A license may .be

18 issued to a municival provider for an. amount up to the full capacity of the

19 system constructed or wused in accovdance with the original permit provided

20 that the director determines that the amount is reasonably necessary to  pro-

21 . vide for the existing uses and reasomably anticipated future needs within the

22 service area and otherwise satisfies the definitions and  requirements. speci-

23 fied in this chapter for such use. The divector shall .condition the License to

24 prohibit any transfer of the place.of use outside the service area. as defioced

25 in section 42-202B, Idaho Code, or to a new nature of use.of amounts held for

26 reasonably anticipated. future needs togerher with, such other conditions as the

27 director may deem appropriate. -

28 (2} If such use is for irrigation, such license shall give a description,

29 by legal subdivisions, of the lard which is irrigated by such water. -If the

30 use ig for municipal purposes, the lLicense shall describe:the service area and

31 | shall state the planning horizon.for that portion of the vight, 1f anv, to be -

32 - used for reasonably anticipated. furure needs. . :

33. (3} Such license shall bear the date of the applicatioca for, and the num-

34 .ber of, the permit under which the works from which such water is -taken were

35 canstructed; the capacity of such works; the date when proof of benaficial use

36 of ~such water was made, and also the date of the priority of the right con—

37 firmed by such licenses-which. -

38 (43 The date of priority confirmed by the license shall be the date of-

39 the applicarion for  the permit for the comatrucfion of the works From which

40 sech the water Is taken, and-to which sach the .right relates, provided Cthere

41 has been no loss of priority under the provisioas of -thig:chapter.+-providedy

42 that-wWhenever proof of .the beneficial application of water shall be offered

43 - subsequent to the date stated in the permit, or in any auchorized extension

44 thereof, when such beneficial application shall be made; suek the proof shall

45 be taken, if received by the department within the sixcy (60) days prescribed

45 in the preceding section,y-and-if If the proof. raken is -satisfactory - rto the

47 department of wacer vesources, a-license shall be issued by che Bdepartment

48 - the samez as though such proof had been made hefere saeh the -date fixed for

49 such beneficial application.y-—but-tThe priority.of the right established by

~ 50 such thz proof shall not date back to the date of the application for the per-—
- 51 mit to which swek the right would celate under the provisions of this chapter,

52 but shall bear a date which shali be subsequent to the dace of such the appli-

53 cation, & time equal ko the difference hetween the date set in such the per-

54 mit, or extension thereol, for such beneficial application of such water and
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1 the dare of soch proof, ¥=—prorided;-howevers-that-npon -~
2 (5)__For irrigation projects whers the canals constructed cover an area of -
3 twenty-five thousand (25,000} acres or more, or within irrigarion districts
4 organized and existing as such under the laws of the state of idaho, the
5 license issued shall be issued to che persons, association, company or corpo-
6 ration ov irrigation district owning the projecc, and final proof may be made
7 by such owners for the benefit of the entire project. =nd=-—tIt shall nor be
8 necegsary to give a description of the land by legal subdivisicns but a gen—
9 eral descriprzion of the entire area under the eanal system shall be
10 sufficient.y-and~tThe water diverted and the water right acquired thereby
11 “shall relate to the entirs project and the diversion of the water for the ben-
12 eficial use under the project shall be sufficient proof of beneficial use
13 without regard as to whether each and every acre undec the projeet is irri-
14 gated or noz, .
15 {6) In the event that the department shall find-that the applicant has
18 not fully complied with the law and the conditions of permit, it may issue a
17 license for that portion of the use which is in accordance wirh the permit, ot
18 may refuse issuance of a license and void the permit. Notice of such action
19 shall be forwarded to the permit holder by cerrified mail. The applicant may
20 .contest such action by thz department pursuant to section 42~17014(3}, Tdaho
21 Code. : :
22 SECTION 5. That Section 42-222, Idaho Code, be, and the same is hereby
23 amended to read as follows:
24 42-222. CHAWGE I¥ POINT OF DIVERSION, PLACE: OF . USE, PERIOD OF USE, OR .
25 - NATORE OF USE OF WATER UNDER ESTABLISHED RIGHTS -- FORFEITURE AND EXTENSION -
26 . APPEALS. (1) Any person, entitled to the use of water.whether: :represénted by
27 license issued by the department of water Tesources, -by claims to water vights
28 by reason of diversion-and application to a beneficial use as filed under the
29 " provisions of this chapter, or by decree of the court, who shall disire to
30 . change the point of -diversion, place of use, period of use or nature-of use of
31  all or part of the water, under the right shall first mike. applicatibn to tha
32 department of water resources for approval of sich: change:™:Such application
33 shall be wupon forms furnished by the department and-shall- desciibe the right
34 licensed; claimad.or decreed which is to be changed and the changes which are
'35 . proposed, and shall be accompanied by the statutory .filing fee as in thig
-36 chapter provided.. Upon receipt of such applicatiom iteshall -be the dety of the
37 director of the department of water resources to examiné same, obtain any con-
38 sent vequired in seetion 42-108, Idaho Code, dnd if otherwise proper to pro—
39 . -vide nerice of the proposed change in the samé manner ‘as applications under
40 section 42-203A, Idaho Code. Such norice shall advise that anyone who. ‘desires
41 to protest the proposed change shall file notice .f protests with the depart-
42 ment within ten (10) days of the last date of pub. . cation. ‘fpon the receipr of
43 - . any protest, accompanied by the statucory Eiling fze as provided -in -section
44 42-221, Idaho Code, it shall be the duty of the director of che department of
45 water .resources to investigate the same and to conduct a héaring - thereon. He
45 shall also advise the watermaster of the district in which such water is used
47 of the proposed change and the watermaster shall notify the director of the
48 department of water resources of his rocommendation -on. the application, and
49 . the-director of the departmen:t of water resources shall not . Finally d=termine
50 the action on the application for change until he -has-received from such =
51 watermaster his recommendation thereof, which action of .the watersiaster shall —
52 - Ybe received and conszidered az other evidence. Lo C - ’
53 ** HWhen cthe nature of use of the water vight is to be changed -to municipal
54 purposes and some or all of the right will be held by a muiicipal provider to
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1 serve vessonably anticipated future reeds, ‘the municipal provider shall pro-
2 vide to the department sufficient information and documentation Lo estabiish
3 that the applicant qualifies as a municipal provider and that the reasonably
q anticipated future needs, the service area and the planning horizém are con-
5 sistent with _the definitions and_requirements specified in this chapter. The
o sarvice area need not be described by legal description nor by descrip:-ion of
7 every intended use in detail, but the arez must ba deseribed with sufficient
8 information to identify the general location where the water under .the water
g right is to be used and the Eypes and quantity of vses that senerally will be
10 mada. :
11 When a water right or a sortion Fhereof to be changed is held by a munici-
12 pal provider for municipal purposes, as defined in Secbion 42-202B, Idaho
13 Code, that portion of the right held for reasonably anticipated future needs
14 at the time of the changs snall not be changed ro a4 place of use outgide the
15 service area, as defined in section 42-202B, Idsho Code, or to & new nature of
16 use. . - : ) -
7 The director of . the department of water resources shall examine all the
18 evidance and available information and shall approve the change in whole, or
19 in _part, or upen conditions, provided no other water rights are injured
20 thereby, the change does not constitute an enlargement in use of the original
2L right, and the change is consistent with the congervarion of waker resoucces
22 within the state of Idaho and is in the local public interest as defined in
23 section 42-203A(3), Fdaho Codep-except-the, and the new use is a beneficial
24 use, which in the case of a municipal provider shall be garisfied if the warer
25 cight is necessary to serve reggonably anticipated future needs. as provided .in
26 - this chapter. The dirsctor shall not approve a change in the patore - of use
27 Erom agricultural use whers such change would significantly affect the agri-
28 cyltural base of the local area. The transfer of the right use of
29 scored water for irrigation purposes shall not constitute -an enlargement in
30 uge of the original right even Chough more acres may be irrigateﬁ, if no other
31 water rights are injured thereby. A copy . of cthe approved applicafion for
3z . change shall be returned rto the appiicant and ke shall be authorized upon
33 . receipt thereof to meke the change and the original water right shall be pre-
34 "sumed cto have been amended by reason of such authorized change. Ia the event
35 7 the director of rthe department of water resources determines that a2 propoged
3a " change shall not be approved as provided in this section, he shall. deny the
- 37 same and forward notice of such action to the .applicant by certified mail,
38 which decision shall be subject to judicial veview as hareafrer provided. ’
39 (2) ALl rights to the use of warer acquired under this chapter or other—
40 wise shall be lost and forfeited by a failure for the cerm of five (5} years
41 te apply it to the. beneficial use for which it was appropriated and when any
42 right to the use of water shall be lost through ronuse or forfeiture such
43 rights te such water shall revert to the state and be again subject to appro-
44 - priation under this chapter} except that all warer rights appurtenant to land
45 . contracted in a federal ergpland set-aside program, shall not be lost and Fore
46, faited for nonuse during the contracted period. The five (5) year. period of
47 nonusg for forfeiture of a warer right shall begin to accrue upen.. termination
48. of the contract if a period of monuse did not occur prior £o the effective
49 date of the contract or shail continue to accrue if a period of nonuse
350 | occurred prior to the effective date of the contract. A water tight beld by a
51 municipal provider to meat reasonably anticipated future needs shall be deemad
52 -E6 congtituce a beneFicial use, and such rights shall not bz lost or forfeitrad
53 for nonuse unless rhe planning horizon specified inm the license has .expired
54 7 and the guantity of water authorized for use under the !icense ig no lenper
55 npeaded to meet reasonabiy anticipated future needs. Upon proper showing before
56 the director of the department of water resources of good and sufficient rea-
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1 son for nonappllcacxcn to beneficial use of such water for such term of five ~
2 (5) years, the director of the department of water. resources is hereby autho- _
3 rized to grant an extension of time extending the time for forfeiture of title
4 for nonuse thereof, to such waters for a period of not to exceed Five (5)
5 addicional years. Application for an extension. shall be made before the end of
"B the five (5) year period upen forms to be furnished by the department of water
7 resources and shall fully describe the right on which an sxtension of time to
8 resume -the wuse 1s regquested and the reasons for such nonuse and shall be
9 " accompanied by the statutory filing fee; provided that water rights appurte-
10 naat te land contracted in a2 federal cropland set—aside program ars exempt
11 . from this requirement. Upon the receipt of such application it shall be the
12 duty of the director of thé department of water resources to examine the same
i3 and to provide notice of the application for an- extension in the same manner
14 as -applicatiens under section 42-203A, Idaho Gode. The notice shall fully
1s describe the right, the extension which is.requested and the reason ' for such
16 nenuse and shall state that any person desiring to cbject te the requested
17 exrension may submit a protest, accompanied by the statutory filing <ee as
18 " provided in section 42-221, Idaho Code, to the director of tha department -of
19 water resources within ten (10) days of the last .date of publication. Upon
20 receipt of a prorest ir shall be the duty of the director of the department of
21 water resources to investigate and conduct a hearing thereom as in this chap-
22 ter provided. The director of the department of water vesources shall find
23 from the evidence presented in any hearing, or from information available to
24 the ‘department, the reasons for such nonuse of water and where it appears to
25 --the sarisfaction of the director of the department of-water resources that
26 other rights will not be impaired by granting an - extension ..of. time within .-
27 " which to resume the use of the water and good cawse .appearing For such’ nonuse,
28 he may grant one (1) extension.of Eive (5) years within which te résume such ~—
22 ‘use. In his approval of the application for an extensicn of time under this
30 - ‘section rhe director of the department of water resburces shall set-the date
31 when the use 0f water is to be resumead. Sixty (60) days before such idate the
32 ' director of the department of waker rascurces shall forward ‘to the ‘applicant
33 cat his address of record a netice by certified mail setring forth &he' date on
34 - which the usez of water is to be resumed and a form for reporting’ che- resump-
35 tion of ‘the use of the water right. If the use of the ‘water has not been
36 " resumed ‘and report thereon made on or before the date set for resumption of
37 use such vight shall revert to the state and agaim e ‘subjoct to appropria-
38 tion, as provided in this section. In the event the director of the deparcment
39 of water resources determiies that a proposed extension of time within which
&0 to resume use of a water right shall not be approved 4% provided ia this seéc~
41 ~  rion, he shall deny same and forward notice of such action ko the: appilcanc by
42 certified mail, which decision shall be subject to JudLCLal reviaw as ‘.zreaf-
- 43 ter providad.
44 (3) Any person or persons fzeling themselvas aggrleved by the determina-
45 " tien of the department of water vesources in apprcvxng or rejecting an appli-
46  cation to change the point of diversion, place, period of use or nature of use
47 of water ander an established right or an aup11cat10n for -an extension - of time
48 within which te resume the use of water as provided in this sec:lon, may, if a
49 protest was filed and a hearing held thereon, seek Jud1c1a1 réview pursuant to
50 section 42-1701A(4), Idaho Code. If no protest was Tiled and-no-hearing held,
51 .the applicant may request a hearing pursuant to ssction 42-1701A(3), Idaho
52  Code, for the purpose of contescing the acrien:of the director: and may seek ==\
53 judicial review of the final grder of the. dlrec»ur fOllOﬁlng the hearing pur= gx‘;
54 ‘snant to section 42~1701A(4), Idaho Code. -
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Attachment D STATEMENT OF PURPOSE, R.S. 06104

STATEMENT OF PURPQSE
RS 06104 ‘

The appropriation doctrine as applied .thrcughout the western states provides dexdbility for municipal
providers to obain and hold water dghts nesded to assure an adequate water supply for reasonably
anﬁdpated furure needs. While this coi'r.ce‘gt is recognized in Idaho case law, it should -be further
described in stﬁmtes in order to guide the actions of the Department of Water Resources, water users
and the courts, and to assure that the use of this cbncept is appropriately controlled.- The Iegi'slation--
sesks 1o define and limit the authority of municipal water providers to develop and hold wa.ter' rightls for
reasonably anticipated fuhure needs and 1o ailow wﬁér to be supplied to expanding service areas. This
“statute addresses future licensing of water rights for municipal purposes (including those currently
permitted) as well 25 future c.hangcs in water rights to municipal pu:p;:m. The stamte does not
address those licensed and decreed water dghts now held by municipal providers, and the legislation
intends o change in the common law with respect.to such rights. Municipalities would be required
provide information Eo describe their service area, to estabiish 2 reasonable planning horizon, and to
show that the water rights are necessary for reasonably anticipated future needs.

_ ' FISCAL IMPACT
This legislation will raduce cosis to municipalities by reducing paper*ﬁ)rk and the costs assaciated with
additional findings. Costs to the state will be reduced by-having fewer applications to cha.t@e water
rights and by the simpliﬁed recording and notice that will result fom using the less complex '
descriptions for the authorized placé of use. Most importantly, municipalities will be able to develop
‘and retain at lower cost, water rights needed for expected growth.

Contact

Name: Norm Young

Agzucy: Department of Water Resources
Phone: 327-7900

Statement of Purpose/Fiscal Impact : | ) _ 5/_5_:::39 _ '
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Attachment ELEGISLATIVE HISTORY OF 1996 ACT
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Rev. 1.1
02/13/96

SUGGESTED CHANGES IN MUNICIPAL WATER RIGHTS BILL
42-202B, DEFINITIONS. Whenever used in this chapter, the term;

(1) “Municipality” means a city incorporated under section 50-102, Idaho Code, or-a county?
ofdiithe state of Idaho acting through a department or institution.

(2) “Municipal provider” means-gither; (a) a municipality that provides water for municipal
purposes to its residents and other users within its service area, _cr-(b) any Uﬁmrcorporanon or
association hoidmg a franchise to supPly wateri oG MenLe g}?ﬁw 3] BrAO e ARSUDUVISIODIOE
B SAatesETaano autor %%tmpﬁxg&*&e%fg&mmgj 33 28 and Wthh does supply water;
for mumclpal Burposes to users within its sewtce area; & ol fgﬁf’ A ;‘ *{_ff* vhic
sﬁ‘ f65 sarér forminicinalipis by e stasiohidainas

TS o
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(3) “\/Iumapal puryoses " refers to water fa,&?;ﬂ"s ide 1
RS e A RO B sl o
he‘ﬁqﬁﬁz which a municipal pr0v1der is entitled or obligated to supply to alt those users within a
service area, including those located outside the boundaries of a municipality served by a municipal
provider.

(3) “Reasonably anticipated future needs” refers to fitture uses of water by a municipal
provider for municipal purposes within a service area which, on the basis of population and other
planning data, are reasonably expected to be reqmred within the planning horizon of Hre-municipat

wrerconsistent-withrtheo

provrdm—mrd— e each municipality W_lﬁhlﬂ the

service area’ noEn: I n%m%dﬁy” AR TR IDALIE
o 2 b5 ATk
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(6) “Service area” means that area within which a municipal provider is or becomes entitled
or obligated to provide water for municipal purposes F_ar a municipality, the service area shall
correspond to its corporate limits, Q@g}bei;recggﬁigeg‘iggpmian@ including changes therein after the
permit or ficense i is | issued. The service area for a municipality may also include areas outside its
corporate limitsHoT oter Tecognize d,gbgigg@aggs{, that are within the municipality’s established
planning area if the constructed delivery system for the area shares a common water distribution
system with lands located within the corporate limits. For a municipal provider that is not a
municipality, the service area shall correspond to the area that it is authorized or obligated o serve,

including changes therein after the permit or license is issued.

42-219, ISSUANCE OF LICENSE .- PRIORITY. (1} ...
A license may be issued to a municipal provider for an amount up to the tull capacity of the system
constructed or used in accordance with the original permit provided that the director determines that
rovide for the existing uses and reasonably anticipated future
needs within the servme area and ot]wrw:s;: satt§ﬁcs the def' 'utlons and requirements specified in this

SRS R PERGT

chapter for such us £ ’” iectorshalleondinaniieticense fa prohbir anv: St heplaceat
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Insert this new paragraph in “change” section (42-222) at end of first underlined paragraph:
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U2/12/86 MON 15:29 FAX 208 343 9492 GIVENS PURSLEY QooL

FAX COVER SHEET " CHRISTOPHER H. MEYER

GIVENS PURSLEY & HUNTLEY wp
Sulte 200, Park Place
277 Norih Sixih Street

DATE: February 12, 1996 Post Office Box 2720

. Bolse, idaho 83701-2720
TIME: 3:22 pm (Mountain Time) Telephone: (208) 388-1200
PAGES INCLUDING COVER): l D s 1201 236

ORIGINAL TO FOLLOW: (] Yes H‘ﬂo/

OUR FILE NUMBER: 4357-1

C’fw;u
MATTER: Municipal Warter Providers
TO:
Name Or lzalon - Fax Phoneg
1. Kadl Dreher ... ... . LIDWR Lo i c e 32778656
2. PhilipJ Rassier ......... ... DWR . viivienn o et 327-78656
MESSAGE:

Here Iz the language | promised o produce on smalt community water
systerns, Substitute fhis subpart (¢) for the one in your 42-202B(2):

(c) a corporation or associaiion which supplies water for municipal
purposes thraugh a water systern ragulaied by the state of Idaho
as a "public water supply" as descrdbed in section 39-103(15), idaho
Code.

Please let me know If this works.

-Chils Meyer 277 324

cel  Dave Mcbs
Joff rereday
Ken McChyre
Mike Creamer

If fransmission Is Incompiete, call Barbara Feasel at (208) 388-1227.

'Ir-!r*\!*!rnrxir:*-.'t**'r*'-t-CONF[DE‘\WEAUTYNORCE**#&i P I A S A B LR

THIS FACSEMILE MAY CONTALN CONPIDENTIAL INFORMATION THAT 15 PROTECTED BY THE ATTORNEY-
CLIENT OR WORKX PRODUCT FRIVILEGE. IT IS INTENDED GNLY FOR THE USE OF THE INDEIVICUAL(S)
NAMED ASOVEI. IF YOU ARE MNOT A WARMED RECIPIENT OR AN EMPLOYEE RES5PONSIBLZ FOR DELIVIRING
THZ FACSINILE, YOU ARE INSTHRGCTED NOT T¢ DELIVER, DISTRISUTE OR COPY THIS FACSIMILE, NOR
SHOULD YOU DISCLOSE ITS CONTRENTS OR TAKE ANY ACTION IV RELIANCE ON THzZ INFORMATION IT
CONTAINS. IF ¥YOU HAVE RECEIVED THEIS FACSIMILE INM BRROR, PLEASE MOTIFY US DMMEDIATZLY 37
TEELZPHONE TO ARRANGE FOR THE RETURN OF THE TRANSMITTED DOCUMINTS TO US. THANK YOU.

(43T IRy c\ ORonenL, POL!

M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER Page 80 of 107
633530_10 (8526-4)



39-103 HEALTH AND SAFPETY

6

12, "Laboratory” means not only facilities for biological, sevological,
biophysical, cytological and pathological tests, but also facilities for the
chemical or other examination of materials from water, air or other sub-

stances,

13. “Person” means any individual, association, partnership, firm, joint
stock company, trust, estate, political subdivision, public or private corpo-
retion, state or {ederal governmental department, agency or instrumental-
ity, or any other legal entity which is recognized by law as the subject of

rights and duties.

14. “Public swimming pool” means an artificial structure, and its appur-
tenances, which contains water more than two (2) feet deep which is used or
intended to be used for swimming or recreational bathing, and which is for
the use of any segment of the public pursuant to a general invitation but

not an invitation to a specific oceasion or oceasions.,

15. “Public water supply” means all mains, pives and structures through
which water is obtained and distributed to the public, including wells and
well structures, intakes and cribs, pumping stations, treatment plants, ras-
ervoirs, storage tanks and appurtenances, collectively or severally, actually
used or intended for use for the purpose of furnishing water for drinking or
general domesiic’ use in incorporated municipalities; or unincorporated
communities where ten (10} or more separate premises or households are
being served or intended to be served; or any other supply which serves
water to the public and which the department of health and welfare de-

clares to have potential health significance.

16. “Substantive” means that which creates, defines or regulates the
rights of any person or implements, interprets or prescribes law or policy,
but does not include statements concerning only the internal management
of the department and not affecting private rights or procedures available

to the public,

17. "Nutrient" means any one (1) of the natural elements ineluding, but
not limited to, carbon, hydrogen, oxygen, nitrogen, potassium, phosphorus,
magnesium, sulfur, caleium, sodium, iron, manganese, eopper, zing, molyb-
denum, vanadium, boron, chlorine, cobalt and silicon, that are essential to

plant and animal growth.

18. "Medical waste combustor” means any device, incinerator, furnace,
boiler or burner, and any and all appurtenances thereto, which burns or
pyrolyzes medical waste consisting of human or animal tissues, medieal
cultures, human blood or blood products, reaterials contaminated with
human bleod or tissues, used or unused surgical wastes, used or unused
sharps including hypodermic needles, suture needles, syringes and scalpel
blades. [L.C., § 39-103 as added by 8.L. 1992, ch. 305, § 4, 0. 911; am. 1993,

ch. 267, § 1, p. 899)

Compiler’s notes. This section wag this section {1972, ch. 347, § 3, p. 1017, am.
amended in 1992 by ch. 189, § 3, eifective 1973, ch. 143, § L, p. 295; am. 1974, ch. 93,
dJuly 1, 1992 and by ch. 303, § 1, effective 3% 47, p. 633; am. 1578, ch. 45, 5 1 p 80; am
April 8, 1992, Saction § of 3.L. 1992, ch. 305 1939, ch, 308, & 2, p. 762: am. 1984, ch. 237,
provided that such § 1 would become null § 1, p. 968; am. 1992, ch. 305.§ 1} and 5 4of
and void and of no farce and effect Mareh 1, ch. 305, which enacted a new § 39-103, would
1993 and that § 3 of cly. 303, which repealed  be in full force and effact on March 1, 1993,
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“ Suggested Changes in Municipal Rights Bill
February 12, 1998
at 9:45 am

. Substitute this definition of municipality (42-202B(1):

(1)  "Municipality" means a city incorporated under section 50-102, Idaho
Code, or the slate of Idaho acting through a department or institulion, a political
subdivision of the state of Idaho, or 2 community public water gystem regulated by
the state of Idahoe. '

Substitute this definition of municipal purposes (42-2028(3)):

(3) "Municipal purposes" refers to water for any purpose appropriate to
the functioning of a muncipality, including residential, commercial, industrial,
geothermal beat, ixrigation of parks and open space, and like uses, which a
munieipal provider is entitled or cbligated to supply to all those users within a
service area.

Tasect the following words after the plirase "shall correspond to its
corporate limits" in definition of service area (42-202B(86):

ar other recognized boundary

Insert this new paragraph in "change” scetion (42-222) at end of first
underlined paragraph:
p P itk |

When fl'fe water right to be chapged is held by a municival provider for
munieipal purposes (as defined in gection 42-2028, Tdaho Code), that povtion of the
right held for reasonably anticip ated future nesd at the time of the change may
not be changed to a place of uge cutside the service ares {as defined in gection 42-
9028, Idaha Code) or to 8 new nature of us 5

SACLIENTSUISNATLEGITINSERT.00
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M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER

FAX COVER SHEET B HRISTOPHER H. MEVER

GIVENS PURSLEY & HUNTLEY up
Suite 200, Park Place
277 North Sixth Street

DATE: Monday, February 12, 1996 Post Office Box 2720

. O Baolse, Idahsa 837Q1-2720
TIME: 9:45 am (Mounicin Time) Tolephone: (208) 388-1200
PAGES (INCLUDING COVER): _ & Diroct Didl: (208) 388-1236

Fax: (208) 388-1201
ORIGINAL TO FOLLOW: () Yos (9495

OUR FILE NUMBER: 4357-1
MATTER: Municlpal Wester Providers
SEND TO FAX PHONE: 327-7866

TO!
Philiip J. Rassler. E5Q-
Idaho Department of Water Resources
1301 North Orchard Sirest
Boise, 1D 83704-2237
Oifice: 327-7905 (direct)
Main: 327-7920

MESSAGE!
Phil—

I'va typed these suggestions out in anficipation of today’s meeting of 10:30. Perhops
you and | will have a change fo chat before then. | would llke fo explain my
thinking on these o you.

-Chris Mayer

1f ransmission is incomplete, caill Barbara Feasel af (208) 388-1227.

'tvr**ﬁ-'l---w!rnr:rwkk-l-irt*-CONF‘DENT[ALlTYNO.nCE!'*!is'z‘tt#***‘t*ii‘**i‘

THIS FACSIMILE MAY CONTYAIN CONFIDINTIAL INFORMATION THAT IS PROTECTED BY ‘tHE ATIQRNEY-
OLIPNT O WORK DRODUCT PRIVICEGE. IT IS INTEHMDED QNLY FOR THE USZ OF THE INDIVIDUALIS)
NAMED AROUE. IF YOU ARE NOT A NAMED RECIPIENT OR AN EMPLOVEE RESPONSIDLE FOR DELIVFRING
THE FACSIMILE, YOU ARS INSTRUCTED NOT TO DELIVER, DISTRIBUTE OR COPY THIS FACSIMILE, MNOR
SHOULD YOO DISCLOSE ITS CONTENTS OR TAXE ANY ACTION IN RELIANCE ON THE INCORMATION IT
CONTALNS . IF YOU MAVE RECEIVED THXS FACSIMILE IN ERRORA, PLAASE NOTIFY U8 IMMEDIATELY BY
PELEDIONE TO ARRANGE FOR 'THE RETURN OF THZ TRANSMITTED BOCUMENTS TO US., THANK YOU.

{4357 A LACHMPAX\RASE LR FO1]
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Law OFFiEs
TN GARY G. ALLEN GIVENS PURSLEY & HUNTLEY, L.LP L. EOWARD MILLER
:)J“E’” H. BAIAG A LISrtDS LLASILITY PARENLRSHAP FATRICK J. MILLER
N CumisToRHER A, BRESON Juoson 3, MonTsoMERY
MICHAEL G, CACAMER R77 Mo, 6TH STREET * SuITe 200 TEARY L. MYERS
Hov L. Etsuaan MAMOMNA &, NEAL
JEFPAEY C. Feazoar . P.0. Box 2720 +« QoIseE, |DaHS 833701 STEVEN L. OLIEN
©JULIE KLEIN FISSHER W. HuaH ORIGRAAN
RA\'LON:“; Giv;:::s (208) 388-1200 noa:m-u L. Pm:x_l:s
- W. GranT I} ' FACSIMILE {208) 388-1201 KERNETH L. PuRsLZY
2. BART GREeN GREGORY J. VIZTT
ROBERT C. HUNTLEY, 1 February 1, 1996 GORLEY WARD
HARL T, Hu=im = ;" ~ o v E D SToveN M. WIERs
DAvED R. LOMBARDI A FATEPAANIE C, WESTERMEIER
KiusrRey Dawn Maloney
E A MY ; JAMES AL MCCLURE
cun:‘:\-?sn::‘r:fk::;a tEH G 2 1993 JuaT:usK. l-!oq.c:u::
GF CounaEe,
Department of Wister Resources
CHISTOPHER H, HEYEA
SIALCT AL
(208) 393-1236
Mr. Norman C. Young Phillip .J. Rassier, Esq.
Adminisirator Idaho Department of Water Resources
Idaho Department of Watar Resources 1301 North Orchard Street
1301 North Orchard Street Buise, ID 83706-2237
Boise, ID 83706-2237
, . . . o < 8./355
D Subject: Draft Municipal Water Rights Legislation

Our file: 4357-1-

Dear Norm and Phil:

M3 EAGLE'S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER

Enclosed please find a copy of a letter I received from Don Munkers, the
Chief Executive Officer of the Idaho Rural Water Association (IRWA). This ffrm

" does not represent the IRWA; however, we have coordinated with Don and his

organization in connection with the municipal rights legislation sponsored by the
IDWR.

Don requests that the bill language be amended to include within the scope
of its coverage small domestic water supply entities serving unincorporated
cornmunities. As I understand it, these entities are regulated by the DEQ but do
not hold a PUC franchise. Although we have explored the matter preliminarily,
my clients have taken no position on the proposal at this point. We like ic have
the benefit of your thoughts on whether this is an accommodation which makes
sense in the legislation.

By capy of this letter, I will advise other key backers of the legislation, and
invite their thoughts as well.

633530_10 (3526-4)
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February 1, 1996
Page 2

Singerely,

Christopher H. Meyer

Enclosure: Letter from Don Munkers

ce:  Don Munkers, Idaho Rural Water Association
Municipal Providers Group

CHM:mac

SACLIENTSWISTUACHMEORMVOLNGE L 02
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Idaho Rural Water Association

) \ ' 1314°G" Sreat, Suita A v Lawisten, ldahe 38501
. . Phene: {208} 7435142 - Fax: {203) 748.1024

Janpary 13, 1596

M. Christopher I Mever, Attorney
Givens, Pursley & Huetley, LIP

PO Box 2720

Boise, Idaho 83701

Dear Mr. Meyan

Pursuant to our conversation on this date, I suggest that languags be incorporated into the
proposed municipal water rights legislarion, o witt, R.S. No. 5488, to include these community
putlic water systems that arz acn-incorporated aad that are regulated by the Jdano Department of
Environmental Quaiiry,

These systems are small non-incorporated systerms that are providing drinldng warter 10 their
parrons in the same manger as the larger incorporated municipalities. These would inciude, but
ot be limited to, providers such as Owyhes Village Water Associagen, Koeotenai County Water

) System #1, retirement mobile home parks, and others throughout the State. When added to the
number of incorporated commurities in the Staze, the total comes to aporoxiruately 750 systeras.
These systems would have any manber of custemers, ranging fom 29 to 100 or more. They are
DEQ regulated and must cormply with ail rules and reguiations that govern the disirivution of safe
deinking water. For the most paxt, these are on ground water systems; however, some (as is the
case with Xcotenia Couaty} are dealing with surface water supply.

“The Idaho Rural Water Assodaticn feeis strengly that these non-incorporated systems address the
samse programs and proceduces as the larger, incorporated municipalities. It will support the
propased legisiation, provided that small, non-incorparated systems are included in R.5. No. 5488
and in the bill witen it is assigned a2 mambsr,

Thank you Chris. IfT can provide additicnal information, I will attempt to do so. Please keep me
posted on this most worthwhile endeavor.

Sincerely,

Don Munkers, CEQ -
Tdaho Rural Watar Associadon
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M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPAL PROVIDER

», D

Attachment F TAMARACK’S AMENDMENT OF PERMIT (WATER RIGHT NO. 65-22357)

Page 1 State of Idaho
Dapartment of Water Resources

Amendment of Permit

NO. 65-22357
Priority:  Mareh 16, 2001 Maximum Diversion Rate: B.60 CFS

This is lo cerify, that TAMARACK RESORT LLC
960 BROADWAY AVE STE 100
BOISE 1D 83706

has appiled for 2n amendment of a pennit and the amendment is APPROVED for development
of water as follows:

Source: GROUND WATER

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
MUNICIPAL STORAGE 0101 to 12131 520.0 AF
MUNICIPAL FROM STORAGE 01/01 to 1231 §20.0 AF
MUNICIPAL 0101 to 12731 8.80 CFS

DIVERSION TO STORAGE 0101 to 12 8.60 CFS

LOCATION OF POINT(S) OF DIVERSION:
GROUND WATER SEVSEXMNEX Sec. 36, Twp 16N, Rge 02E, B.M. VALLEY County

GRQUND WATER SEMNEY Sec. Twp 15N, Rge 93E, B.M., VALLEY County
GROUND WATER  NEWSWX Sec. Twp 15N, Rge 03E, B.M., VALLEY County
GROUND WATER SWYSEX Sec. Twp 15N, Rge 03E, B.M., VALLEY County
GROUND WATER NE¥:SWY Saec. 32, Twp 18N, Rge 03E, 8. M., VALLEY County
GROUND WATER L1 (NEWNEY)  Sec. Twp 15N, Rge 03E, 8.M,, VALLEY Counly
GROUND WATER SEXNWY Sec. Twp 15N, Rge D3E, B.M., VALLEY County
GROUND WATER NEV:SWY Sac. Twp 15N, Rge 03E, B.M., VALLEY County
GROUND WATER NEWSEY: Sec. Twp 15N, Rge 03E, B.M., VALLEY County
GROUND WATER SEWSEX Sec, Twp 15N, Rge 03E, 8.M., VALLEY Gounty
GROUNDWATER L1{NEWNEW) Sec. Twp 15N, Rge §3E, .M., VALLEY Cournty
GROUNDWATER  SWYSWX Sec. Twp 15N, Rge D3E, 8.M., VALLEY County
GROUND WATER SWYINEY Sec. Twp 15N, Rge 03E, B.M., VALLEY County

[#3
mmm @ e

W@

o

CONDITIONS OF APPROVAL

Proof of application of water to beneficial use shall be submittad on or before January 1, 2008,

Subject to all prior water rights.

3. This right authorizes the diversion and use of 8.80¢cfs loa maximum of 1248.0 acre feet per annum
for reasonably anticipated future needs for municipal purposes within the service area for a 15-year
planning horizon ending December 31, 2017, pursuant to Section 42-202(8), ldaho Code.

4. The right hokder shall not assign or sell the permit without first securing the written approvai of the

Department of Waler Rasources,

The full system capacity necessary 0 provide water for the reasonably anlicipated future neads

authorized under this right must be ecnstructed by the time proof of benaficial use Is tited.

The place of use of this permit is the generally described service area depicted as a GIS shape fila

in IDWR’s elecironic file for Permit §5-22357.

7. A map depicting the piace of use boundary for this waler right al the time of this approval is attached

to this docurment for illustration purposes. .

Ny =

o

o
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Page 2 State of Idaho
Department of Water Resources

Amendment of Permit
NO. 65-22357

CONDITIONS OF APPROVAL CONTINUED

8. Right holder shall comply with the drilling permit requirements of Section 42-235, Idaho Coede and
applicable Well Construction Rules of the Department.

3, Afler speclfic notification by the Department, the right hokder shall instali suitable measuring devicas
or use other means acceptable 1o the Director to determine the amount of water diverted and shall
annually report the information to the Department.

10. The volume of the slorage reservoirs shafi not exceed 135.0 acre feet. Operation of the reservoirs
shall be in accordance with the operation plan submitted with the application for permit restricting
diversions to and from storage to not exceed 520.0 acre feet per year.

11, The right holder shall comply with the requirements of the ldaho Department of Environmental
Quality {IDEQ) as specified below:

a) the surface water poliution prevention plan, with any amendments approved or required
by IDEQ;

b} the enviranmental monitoring agreement with 1IDEQY;

¢) the IDEQ's ldaho Rules for Public Drinking Water Systems, IDAPA 58.91 08;

d) the water quality monitoring plan submitted to IDEQ;

2) the conditions in the Clean Water Act S401 certification for wetlands; and

f) the culvert sizing proposed by Tamarack.

12. The right holder shall comply with the requirements of the Wildlife Habitat Conservation Plan with
amy changes approved by the ldaho Department of Fish and Garre, in pariicular as the Plan relates
to the right hofders agreement to refain its appurtenant surface water rights.

13. The right holder shali comply with the terms of the lease of state endowment land between the
ldaho Department of Lands and Tamarack, including Ariicle VIl addressing water rights.

14, The right holder shall comply with the terms of the conservation gasement from Tamarack o the
idaho Foundation for Parks and Lands.

15. The right holder shall complete the plans outlined in the leiter of intent to deveiop joint sewer
facllitios to serve the West Mountain area. Unlil the sewer facilities under that plan are in place, no
water use under the terms of this permit that will result in a sewage discharge may oceur without the
express, wrilten consent of the Director of IDWR.

16. The right holder shall comply with the Cansent and Agreament for Construction of Well on Lease

Premisas betwsaen the ldaho Board of Land Gommissioners and Tamarack Resort, L.L.C.

the signature of the Director, affixed at Soise, this {37 day of

s

This amendment of permit is issued pursuant tc the proyjions of Sacti rﬁz-ﬁ 1, ldaho Code. Witness
255 VA \

L J DREHER, Direclor

M3 EAGLE’S BRIEF IN SUPPORT OF ITS QUALIFICATION AS A MUNICIPA
L PROVIDER
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Page 3 State of Idaho
Departraent of Water Resources

Amendment of Permit

NC. 65-32357
Municipai Servicr Arex tor Tamarack Rasort LLG
Rizy 11, 2006

P

Wihite Outline -~ Tamarack Resort Ligs Mace of Use
Yellow Grid -- Section Lines
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Attachment G

D .

TO PROJECT FINANCING

COOLEY DRSS XAGERL

REALTY ADVISORS

June 22, 2009

M. Bilt Brownlee

The M3 Companies, L.L.C.

4222 E. Camelback Rd., Suite H10d
Phoenix, AZ B5018

(daho Depanment of YWater Hesources
322 East Franl Strast

P.0. Box 83720

Boise, {D 83720-0098

The Dallas Polics and Fira Penslon Syslem "DPFPS" s a member of M3 Eagie, LL.C (the "Company"),
which is the developer of a proposed 6,005-acre mastar planned community known as M3 Eagle in
Eagls, Idaho. To date, DPFPS has participated fully as a Company member and has invested
§79,000,000 in a cembination of debt and equily In the Company. DPFPS Is committed la continued
Invelvement in the Company and to funding approved businass plans for the development and
consiruction of the infrastructura within the planned community.  On no less than an annual basis,
DPFPS and the Company review and approve the Company's business plans and funding requiramants.
Additional requirements for funding for the Company in accordance with an approved business plan will
be funded as direct equity or dabt investmants from DPFPS or through institutional debt.

In evaluating this Investment, DPFPS finds it Inportant that the Company has appliad for a “Reasanably
Anticipated Fulure Needs® water right for the project and has mada arrangemsnts to convey the water
systems ta ihe oity into which the project will ba annexed. These factors, along with the deveioper's
successful record developing plannad communities, provide DPFPS with assurance that the Company
has the abllity to carry out a long term davelopment pfan that can provida recovery of DPFPS's
investments within &s return thresholds.

DALLAS POLICE AMD FIRE PENSION SYSTEM, a
governmentat nenslon plan ereated under tha laws of the
State of Texas

By: CDK Realty Advisors, LP
a Texas Limitad Partnership,
its authorized representative

By: CDK Advisors, LLC
a Texas Limit=d liabifity company,
its Gendral Partner

Jon Donahue, Principal

ALGS Hawry Hives B, Fourlin Flogr i3adas, Teas 2821057 219020 110 1 fa2 0l H
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Attachment H IDWR MEMORANDUM FROM GLEN SAXTON (MARCH 18, 1998)
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MEMORANDUM

To: Water Allocation Bureau
Adjudication Bureau
Regional offices

From: L. Glen Saxton ’zijég———

RE: WATER RIGHETS FOR MUNICIPAL USE
Date: March 18, 1993

Amendments enacted in 1996 provided for entities meeting the
definition of a municipal provider to obtain and hold water rights
for reasonab anticipated future neads (RAFN] for a planning
herizon (PE).” Changes relative to municipal use appear in several
cede sections including 42-202, 42-202B, 42-217, 42-21% and 42-222,
Idaha Code. The purpose of this memo is to provide general
guidance for processing municipal use applications and permits and
to address two questions concerning the application of these
concepts ta existing permits.

In the past, municipal water right helders generally have
already utilized the benefits cffered by the amended code sections,
since the department has issued municipal water rights which
provide for futurs development up to the veolume of watar capable of
being produced by the installed diverting works. An effect of the
amendments is to include additional entities under the +term
municipal provider who have not previously besn included.

The state office has received applications which propose
munjicipal use but do not describe whather the applicant progoses
development which will be accommodated during the permit
development pericd or whether the applicant intends to include
RAFN/PH in the application. 1In order to clarify the intent of an
applicant, the regional office should determine the following:

a) That the applicant qualifies as a municipal provider.
Any questionable application for municipal use needs to be
accompanied by appropriate supporting information.

b) The intent of the applicant prior te advartisement of an
application. If the application is filed to accommodate RAFN,
the applicant needs to describe the service aresa, the planning
horizon, the type and quanktity of use in connecticn with
future needs. The length of the planning horizon may vary
according to specific needs of a given municipal provider. If
the extent of proposad development will be compietaed during
the permit development period, the applicant does not nesed to
provide the additional inforwation relative ke RAFN/PH.

Memo - Pg 1
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amendments as follows:

Question 1.

exlsting permit?

Two specific questions have been raised concerning the 1996

Can a nunicipal provider apply the concepts to an

An existing permit, held by an entity that guallifies as a
municipal provider under Section 42-202B(3), Idaho Code, can

be amended to provide for RAFN over a PH if the permit was
issued prior to the effective date of the municipal provider

amendments and proof of beneficial use of water has not been

submitted for the permit.

Permits issued after the effective

date of the amendments may not be amended because the permit
holder had the opportunity to use the provisions whan the
permit was abtained.

Question 2.

Will the department issue a license for a diversion

rate larger than has actually been installed if the permit was
Issued or subsequently amended to provide for RAFN/PH.

MNeo.

Section 42-219(1), Idaho Code provides in pertinent part
as follows:

A license may be issued to a municipal
provider for an amount up to the full capacity
of the system constructed or used in
aceordance with the original permit provided
that the director determines %that the amount
is reasconably necessary to provide for the
existing uses and reasonably anticipated

-future--uses within the service area and
-otherwise satisfies the definitions and

requirements specified in this chapter for
such use. (Emphasis added).

This sectieon should not be interpreted %o mean that the
director will issue a license for a diversion rate larger than
the installed capacity of the diversion works as determined
during the license examination.

o3+ MNorman C. Young

Memo - Pg 2
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Attachment I IDWR MEMORANDUM FROM SHELLEY W. KEEN (AUG. 15, 2003)

MEMORANDUM

DATE: Angust 15, 2003 _
. tbf B
TO:  Jeff Peppersack and Glen Saxton

=
FROM: Shelley W. Kecn@

r

RE: Application for Municipal Water Use

Northern region hes been receiving a considerable mumber of apptications for permit for
municipal use in multiple ownership sehdivisions. Oiher reglons have received a fow similor
applications. The applications arp submitted as “rmanicipal” use rafher than “domestic” vse
beeause the spplicant purports te be a mmicipal provider under §42-202B(5)(¢), Malw Code,

which defines a municipal provider as:

A corporation or nssesiation which suppHes water for municipal prupeses through
a water system reguiated by the state of Tdabo sy 2 “public water aupply” as
described in section 39-103(10), Idaho Code.

Developers, homeowners, or ather individoels, who do oot meat the requirement that 2 ymnicipal
provider must be a corporation or association, have smbmitied & number of the applicationy. We
have handled this issue by asking the applicants to assign the application to an. association or
corporation vegistered with the Secretary of State o do business in Ilaho,

4 slightly moxe complicated fssus, however, is that Bob Haynes was told by IDEQ that it does
not necessexily issue a prbic water snpply nuimber wniil after the project is built 2nd is serving
wrater io the users. Thevefore, it is not alivays possible for the water right applicants to provide
IDWR with 2 docnraent stating that they are public water suppliers. Bob Haynes und Idiscussed
the matter, and weo propose that a copy of conrespondence fiom IDRQ showing that ithas been
contasted ebout the propesed municipal water use and that it is assertiog judsdiction over the
woll sito, enginesring plans aud specs, ete., should bs suffieient to demonstrate that the applicant
is being regulated as a public water supply. The pemmit conld be issued with a condition that the
permit holder raust provide a decurment fom IDEQ with the public water supply number when
submifing proof of beneficial uae, The only possibla drawback that we can sce is that if the
proposed subdivision materializes in a snaller form thap anticipated, resuliing in TDEQ never
issning a puble wates supply munber, then the permit may have to be amended to show domustic
use instead of murdcipal use. Ts this approach accepiable to you?

VAU cr\SKeet \WRMEMOSMimicipal Pravider Questlons do¢
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Attachment J IDWR ADMINISTRATIVE MEMORANDUM, APPLICATION PROCESSING
NO. 63 (JUNE 15, 1999)

State of Idaho :
> DEPARTMENT OF WATER RESOURCES

1301 North Qcchard Street, P.O. Box 83720, Beise, Idaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

—— . DIRK KEMFTHORNE
GOYERNOR

KARL I DREHER
DIRECTOR

ADMINISTRATIVE MEMORANDUM

- Application Processing No. 63

To: Distribution List

From: L. Glen Saxton, P.E, M“

RE: MUNICIPAL WATER RIGHTS :
Date; June 15,1989 -

R Attached is the Director's June 14, 1899, latter to Christopher H. Mayer in connection with
municipal-water rights. This letter provides guidance how the department will treat system
capacity and other aspects of municipal uses.

Please discard my prior memao dated March 18, 1988, in connection with municipal use.
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State of Idaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.0O. Box 83720, Baise, Idaho 83720-0098

Phone: (208)327-7900 FAX: (208)327-7866 www.idwr.state.id.us/idwrfidwrhome.htm

DIRK KEMPTHORNE
Covarpor

June 14,1999 KARL J. DREHER
Director

Mr. Christopher H. Meyer
Givens Pursley LLP
Suita 200

277 North 6" Street
P.O.Box 2720

Boise, ID 83701

Re:  Municipal Water Rishts

Dear Chds:

Fhave finally been able to focus on the issues you framed in your various letters dating
back to January 25, 1999, regarding municipal water rights under the 1996 Municipal Water
Rights Act (Idaho Code §§ 42-202, 42-2028, 42-217, 42-219, and 42-222). I very much
appreciate your patience in waiting for me 1o have sufficient time t respond to these issues, even
though this matter is of some urgency for one of your cliants, United Water idaho {"“United
Water”). My response is divided into three general topics: (1) System-Wide Change
Application; (2) System Capacity; and (3) Forfeiture of Municipal Water Rights.

System-Wide Change Application.

It is my understanding that when an existing well in United Water’s system suffered
reduced production over a period of time or when a well was damaged, United Water obtained
new water rights to divert ground water from new wells. As a result, United Water hoids water
rights that authonize the diversion of more ground water than the current system of wells has the
capacity to produce. As [ suggasted in our meeting on Octobsr 21, 1998, the differencs between
the total quaatity of ground water authorized for diversion and use by ail of the water righis held
by United Water, versus the total capacity of the current system of wells, could be considered a
portion of the amount of water necessary for United Water te provide for “reasonably anticipated
future neads™ within its service area. This could require mesting all of the conditions set forth in
Idano Code § 42-2028 as well as the “capacity of the system” limitation in § 42-219(1).

To initiate the process through which a determination can be made whether a porsion of
the warer rights held by United Water could be considered necessary w0 provide for reasonably
anticipated fuzure needs, United Water could file an application under [daho Code §42-222 w0
change the point of diversion authorized under each water right for ground water to include as
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Mr. Christopher H. Mzyec
June 14, 1999
Page 2 of 5

alternate points of diversion some or most of the wells in United Water's system that are
currently gperated as production wells. The Jocation of each well to be used as an alternate point
of diversion would have to be specifically identified. Together with identifying each well
tocation by quarter-quarter section, it wouid be helpful if the longitade-latitude or geographic
coordinates for each well could be provided as well. Similarly, for those water riphts wherai

the place of us¢ is defined differemily than the service area of United Waier, the apolication could
also propose ta change the place of use for those water rights to the service area,

If United Warer chooses to file a system-wide change application, notice of the
application would be provided and the application processed as set forth in [daho Code § 42-222.
If the application is approved, the approval would be conditioned to prevent ¢nlargement of the
water rights and injury to other water rights. Conditicns of approval would likely include
limiting the diversion rate from ¢ach well to the diversion rate authorized by the original watsr
right established at each well and setting forth the priority date of the original water right at each
well as the sffective implementation date of the altemate point of diversion. The effective
implementation dates would be used in resolving any future claims of well interference by other
well owners, but would not be viewed as secondary priority dates. Another condition that would
be considered would not allow wells in ground water management areas to be used as alternate
points of diversion for water rights established outside of those areas.

System CaEacig

As we have previously discussed and as noted in your January 25 letter, Idaho Code § 42-
219(1) was modified by the 1996 Municigal Watsr Rights Act to allow the issuance of z water
night license to a municipal provider for “an amount up to thefull capacity of the system
constructed or used in accordance with the original permit....” Some might construe this
limitation to require that a municipal provider fuily construct the system used to divert or deliver
water asscciated with a wazer right for an amount “reasonably necessary to provide for the
existing uses and reasonably anticipated future needs within the service area, , . .» However,
such iaterpretation would not be consistent with the intent of the 1996 Municipal Water Rights
Act. .

The purpose of the language in Idaho Code § 42-219(1) that refers to “an amount up to
the full capacity of the system constructed or used in accordance with the original permit” is to
define the beneficial use requirement for a municipal water right which includes “reasonably
anticipated funure needs.” [ 2 monicipal provider is limited to the amount of water which is
actually diverted and used urider a permit, then there would never be any amount of water
included under a water right for reasonably anticipated futurs neads. Similarly, ifa municipal
provider is required to fully construct the sysiem used to divert or deliver water For reasonably
anticipated firture needs, the provider would not have aay flexibility in its water
supplyidistribution sysiem to make adjustments as the reasonably anticipated future needs
become reality. Such inflexibility would likely result in system modifications that would be
inefficient and increase consumer costs; a result that wouid be incompatible with the objestive
of encouraging municipal providers to implement well-planned, efficient water
supply/diswibution systems. Consequently, the beneficial use requirement of “the full capacity

"

of the system consinicted or used in accordance with the original permit” for a municipal water
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right which includes an amount of water for “reasonably anticipated future needs™ must lie
between the one sxtreme of fully constructing the system used to divert or deliver water for
reasonably anticipated future needs and the other extreme of simply intending 1o construct the
system at some future date.

The appropriate criteria for determining whether “the full capacity of the system [has
been] constructed or used in accordance with the original permit” are the degres to which the full
capacity of the systern has been constructed and the consistency of the constructad capacity with
a definitive plan for fully constructing the system, both of which can‘only be cvaluated on a case
by case basis. To provide some guidance as to how these criteria should be appiied, the
following hypothetical examples are.offered.

Consider the case of a municipal water provider with a permit to appropriate an amount
of surface water for “reasonably anticipated future nesds.” If the municipal provider fully
constructed the necessary waler treatment plant and the distribution mains neaded 10 deliver the
fuil amount of water under the water right, the “full capacity of the system” requirement (termed
herein as the “full beneficial use requirement™) would clearly be satisfied, whether or nat water
lines for individual users were connected to the distribution mains.. Bt less constructed capacity
could also satisfy the futl beneficial use requirement. For example, if the municipal provider
constructed only a portion of the necessary water treatment plant and only 2 portion of the
distribution mains, and those constructed portions of the system were shown to be significant,
integral parts of a detailed plan or design to provide the full capacity of the system, the full
beneficial use requirement could still be satisfied provided a substantial investment in the
unconsiructed capacity of the total syster had been made. However, if the municipal water
provider constructed a water treatment plant with limited potential for expansion which could.
treat only a small portion of the watzr authorized under the permit o appropniate watar,
constructed an isolated portion of the distribution mains needed to deliver the full amount of
water, or otherwise made only a small investment in the unconstructed capacity of the plannsd
system, the water right license might appropriately be issued for an amount of water less than the
amount authorized by the permit or the planned full capacity of the sysiem.

For a municipal provider with a permit to appropriate an amount of ground water for
reasonably anticipated future needs, construction of the well or wells and the distribution mains
needed to divert and deliver the ful! amount of ground water authorized under the pemmit should
clearly satisfy the full beneficial use requirement. But liks the hypothetical provider of treated
surface water, less constructed capacity for a ground water systeen could also satisfy the
requirement if the constructed portions of the system were shown to be significant, integral
phases of implementing a deiailed plan to provide the full capacity of the system and there was
substantial planning, design, and invesument in the unconstructed capacity of the compiete
system. Documentasion that could bz used o demonstraze substantial planning, design, and
investment in the unconstracted capacity of the complete system intludes the fellowing:

¢ provision of an overalt detailed design of the full capacity system for meeting
reasonably aniicipated future neads; :

+ financing plan demonsteating ability to fully pay the sosts of constructing the
full capacity sysiem needed to meet reasonably anticipated needs:
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* completed environmental studies needed to satisfy legal or permitting
requitémients for some unconstructed portion or for all of the full capacity
sysiem;

* acquisition of lands neaded for future wells, pumping stations, and other
facitities consistent with the overall design for the full capacity system;

* substaniial construction of distribution mains shown to be essential and
integral portions of the fuil capacity system through water distribution
network analysis;

s construction of distribution system or regulatory storage consistent with the
overall design of the full capacity system; and

e development of operations protocol and infrastructure needed to operate the
full capacity system consistent with the overall system design.

There may be other information that a municipal water provider could also provide to
demonstraie that constructed portions of the system were significant phases of imiplementing a
detailed plan to construct the full capacity of the system and that substantial investment had been
made in the unconstmcted capacity of the complete systern. However, any single factor alone
probably would rot be sufficient to demonstrate that the full beneficial use requirement for a
municipai water right had been satisfied. Rather, constructed capacity and all of the information

sed to demonstrate substantial planning, design, and investment in unconstructed capacity of the
Lompletﬂ system would be weighed as a whole in det rmining whether the beneficial use
requirement had been met,

The type of information outlined above that could be used to satisfy the Rl beneficial
use requirement for a municipal water right is similar to the information required in Colorado to
establish and maintain 2 conditional water right. [n fact, under the 1996 Municipal Water Rights
Act, that portion of a municipal water right in Idzho that includes an amount of water for
reasonably anticipated future needs could be viewed as somewhat analogous to a conditional
water right in Colorado.

Please note that [ have not attempted to outline the rype of information that should be
considered in supporting the “reasonably anticipated future needs™ that 2 municipal water
provider might claim, However, [daho Code § 42-202B(3) describes in general the information
that would be required to support an appropriation of water for “reasonably anticipated future’
nesds.”

Forfeiture of Municipal Water Rights

[n your recent letter dated June 3, 1999, you provided some information that could be
interpreted 10 suggest that a water right held b y a municipai corporation, or another municipal
pravider as defined by the 1996 Municipal Water Righis Act, may not generally be subject to
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forfeiture. Although the basis for forfeiture is different for a municipal water right, just as the
standard for beneficial use is different as discussed above, I would disagree with a conclusion
that municipal water rights are immune from forfeiture.

When a municipal provider is granted a permit to appropriate water for “reasonably
anticipated furure needs” within the planning horizon for the municipalisy, the permit will be
conditioned to require that the full system capacity needed to provide water for the reasonably
anticipated future needs be constructed by the end of the municipality's planning horizon. The
municipal provider will then be required 1o submit proof of beneficial use evidenced by
construction of system capacity and substantial planning, design, and investment in the
unconstructed capacity of the complete system by the end of the permit development period, If
proofis not submitted and an extension to the permit development period has not been granted,
as provided under [dahe Code § 42-204, the municipal provider shall be deemed to have lost al}
rights under its permit.

If sufficient proof of beneficial use is submitted before the end of the permit development
.period and the municipal water right is licensed for an amount of water for “reasonably ,
anticipated fitture needs,” the requirement that the full system capacity needed to provide water
for the reasonably anticipated future needs be constructed by the end of the municipality’s
planning horizon will continue as a condition of the license. [f the municipal provider fails 0
construct the full system capacity needed to provide water for the reasonably anticipated future
needs by the end of the planning hotizon for the municipality, or the anticipated futwre needs do
not materialize by the end of the planning horizon, the quantity of water under the license may be
reduced to the capacity of the constructed system or the amnount of water required 1o mest the
needs that actually exist at the end of the planning horizon, Although a municipal provider ¢can
revise the planning horizon and amend its projections of reasonably anticipated future needs
subsequent to the water right license being issued, provided the criteria in Idaho Code § 42+
202B(5) are fully satisfied, the water right remains subject 10 being reduced or forfeited if actual
use of the water does not cccur. Municipal water righs established prior to the 1996 Municipal
Watar Rights Act might also be subject to common law abandonment ar forfeiture if the rights
are not required to satisfy reasonable future needs of the municipality.

I hope these thoughts on the issues you raised are helpful to you and your clieats. [
intend to have these concepts incorporated in a guidance memorandum for staff of the
Department of Water Resources so that the 1996 Municipal Water Rights Act is implemented
uniformly. If you have additional questions or wouid like to discuss thess issues or others
furthez, we can arrange to meet again.

Sincerely

Karl J. Drener
Director

ec: IDWR Waier Management Division
Ed Squires / Scort Rhead — United Water
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Attachment K IDWR DRAFT GUIDANCE ON MUNICIPAL RIGHTS
(UNDATED, BUT POSTED TO IDWR WEBSITE ON APPROXIMATELY MAY 7, 2009)

ADMINISTRATOR'S MEMORANDUM

To:  Regional Offices App. Trocessing No., 18
Water Allocation Bureau Licensing No, |

From: Gary Spackman

Re: PROCESSING APPLICA IIONS AND AMENDMENTS AND DETER}\*HV:{NG
BENEFICIAL €/SE FOR NON-RAFN MUNICIPAL “’A ['ER\RIGHTS
B / "-._" \

Date: Drait

Licensing Memo No. 1 dated Apnl 1975.

The 1996 Municipal Water Rights Act recognized common?a.w pracuce;. {case [aw) fm'gmwmg
conumunities fo provide for a municipal water supply for J.eaaon.ab!y anticipated future needs (RAFN),
There e {imes when 2 municipal provnder will choose to file dn, 1ppl1c&! on to appropriate watar
solciy for water needed in the shorf-term wi thout the burden of deinonstrating future necds over an
established planning hovizon, This munmandum [)[ rovides puidance’ to Depditment staff when
permitting and dc,tcrmmmg, extent of beneficial Jse “for 1xceusxrvg ourpuses Tor non-RAFN municipal
water right permiis, .‘ P L s
A e //
The direclion providet in. Lbrs memorandnm should bc applied to ihe review and processing of permils
(o be issued aller the date OF this me; nomndum Emsu\ng permits isswed prior to the dale of this
memrorandum shouldbe ha.ndled on &case-by -case basis when determining beneficial use for licensing
pusposes, Determination o] beneﬁc;al wse.for permifs pw-daimg this memorandurm may depend on the
date the permit.was issued in r'e[atlan 1the, 1996 ‘vlumcrpal Water Rights Acl and/or the spacific
intent of thc permit.at thc t:mc i was ISSUPG R

1’AS I"DLPART‘\&B *'JT POLICY AND PRACTICE
Privr to thc 1996 Munijeipal ‘Va*cr mghts Agt, the Departinent acknowledged the need for some

flexibility in ltcensmg water rtbhts due 1o the growth of municipalities and other small communities
under two coneepls as descnbed. below,

Instatled Capacity for Mt{hlglggl;ties

An incorporated city or a municipal provider serving an incovporated city could perfect a water right
based on the maximam instantancous diversion xate for the pumping system that was installed and
operational during the development period of the pcnmt (limited by the permitted amound), even if the
city did not beneficially use the entire capacity during the development pariod of the permit, Mote that
even though a municipul system may have included multipie wells and pumps; the Departmant
typically licensed a water right based on the diversion capacity of an individual well and pump listed
as & single point of diversion on the wator ¥ighl, The Department typically dig not review the overall
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system capacity and ¢valuate the new well as an additional inerement of diversion capacity or
bencficial usc under the entire system due to that point of diversion.

When licensing a municipal water right, the Department did not include an annual volume limit on the
license. Jn addlition, the place of use was deseribed as the ¢ty limits and was allowed to change as the
¢ity limits expanded. A city’s waler use under a license could expand over time as demand for water
increased by pwnping the maximum rate over Jonger periods that may have included storage tanks to
provide for higher peak demands.

Stub-in Practice for Subdivisions

For uningorporated cities and other small communities that did not’ quahfy ds municipalities, and
therefore could not obtain & municipal water right, the Dapmmcnt cou[d only license water rights for
domestic and associated irrigation, commereial and other uges bdsuj on actuabdwt.rswn and
application of the water to hmancm] use accomplished dur’ m’g the authorized deveiopment petiod of
the pcrrml The Depariment provided some flexibility. m*&letenmmng beneiicial ust. for clomesuc
purpases in subdivision developments uncer the “stub-m” practice. “Wnder the "stub-in®, pracflce the
Department issusd waler right licenses for domestic purposcs m~quhd wnswns if the water diversion and
distibution § vsiems were in place, including a service Jive to £aghh I@t even if water had not vet been put
tp beneficial use on all the buildable lots. The Depariment's stub~m piactlcc recognized that the full build
out of a subdivision can take longer than the’ numbm ct years the Depar;ment could anthorize for
completion of a water appropriation project. By :bm r 2 water right hcem,e for domestic uses that wese
yet to be completed, the Department avoided a pa:ade of individual water'right filings as each lot was

sold. The stub-in practice also helped subdivision, dcvclopelskob?mn finpifeing by providing some
assurance to lending institutions that 2 development, project would.not fail due (¢ water right avalla‘nhty
issues that may have arisen‘as-the.individual lots were'built out ovér time, The Departiment's stub-in
practice was applied to cﬁch.hﬁmc that would :ndlvldl‘rtlly qualify as 1 domestic use as defined in Section
4211 1(1){a), [daho Code . a o

The stub-in practice was not apphr.,d i ail svbcimsxon dcvclopmcnt situations. For exwruple, suppose the
Tepartment- iésued.a, penmt for ac:velo;:mem of 100 howmes in a subdivision and proof was submitied for
100 homes-based on the smb—m uracuc ~ Many years iatm, the Depariment completes an exam and finds
anly 20 homas were built and using walgr ~The remaining lots remained vacant and undeveloped except
for thie sluhbed-m service ling, The Department would only issue 2 license based on the actual diversion
and use of wat “pecause sulli cmnt time would have passed to complete development of the subdivision,
1996 WIUNICIP &L WATI"R RI("!‘ITS ACT

The 1996 Munieipal Waier.RJghts Act allows -numcmai providers to obtain water cights for RAFN,
Full completion of diversion works and beneficial use is not required during the develonmbnf: period of
the permit, under specific conditions (see Application Processing Meme No. 63). The Municipal
Warer Rights A¢t also expanded the types of entities (hat can qualify for municipal water rights and
defined expanding serviee areas for those entitics, Ses Section 42-202B, Idaho Code for definitions.

To appropriate water for RAPN, the municipal provider carries an exten cvidentiary burden 10 establish
a planning horizon and {o sulinit population and other planning dala in support of the antisipated naeds
within the planning horizon, 1£a municipal provider sceks a water right for RAFN, the planning
horizon and supporting data cannot be inconsistent with its comprehensive land use plans,

2
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Furthermore, water tights for RAFN cannot be granted to a municipal provider in areas overlapped by
conflicting comprehensive land use plans.

Municipal providers can receive the foll benefit of the 1996 Municipal Water Rights Act if they file an
application tor RAFN and demonstrate future needs over an ostablished planning horizon consistent
with requirements in Chapter 2, Title 42, Idaho Code. The intent of a municipal provider to seck water
for RAFN must be documenied with the application for municipal vse,

There are times when a municipal provider will choose Lo file an appiicanon fo.appropuiate water
solely for nse to meet needs in the shorlt-ierm (limited vup to 5 years vnth*pciﬁs:bléaextensmn up (o an
additiopal § years pursuant to Secfion 42-204, Idaho Codc) without thé bhrden of demonstrating iuture
needs over an established planning horizon. The following sectxoné prowg\io guldance to Department
stalf when permitting and determining extent of beaeficial use tor lwmsmg DUI’pOSL-S for non-RAYN
municipal water right permits. Note that some small (.orr'.mumtv\watel systemns§ (les‘; than 10 homus)
do not quatify s municipa! providers and would still i be sLbij (o ‘licensing underthe pnst smib-in

practicos deseribed above as a domestic use. _/ & N .\'; ~
PN o .

-...-'.

INCORPORATED CITIES AND MUNICIPAL I’ROVIDER-‘: SERVING I\I(,ORPORATED
CITIES ~.\ <
l‘q_ \\
Incorporated cities, or manicipal providers | servmg incorporated cmes “have hisiorically benefitted from
—-gommon-law practices allowing: for appropuatlon o“ water and dcqmslhon of water rights-for long-torm-~ -~ -
growth. Municipal providers in this calegory inay mo!u<1° #-city mwrpbmtcd under Seetion 30- 102
Idaho Code, an entity regulated by the Public Utilittes Cbmmssbmn semng water {0 an incorporated
city, or a Water District or Waterand Sewer Dlatnc{, 9stabl:shcd pursuant to Chaptcl 32, Title 42,
[daho Code serving an 1r}corpoiated city The 1996 Municipal Witter T{Ights Acl is interpreted by the
Department to plov*de fori iNGreascs, to the capacity {o d“,rert and use water in nucordam.c with an
RAFN permit and lictiise, aﬁeL the authonfed deveionmeut periad, bul within the established planning
horizon (see Application Psocmsmg Mcmo No, 63). Hnwever the act is not interpreted by the
Department to fully limit the Wommon law p:a.cttce of developmg the capacity to divert water to the
full exient pf 3 nou-RABNkpcnmL .;.'thhout 2 volumt Hmitation, as long as the beneficial use intended
under lhc pérmit was de*veloi cd vmhm the :xuthoum.d development period,

\.
5 -

Ap ghc,ﬂnrm ior Pelmat
An »pphcant f‘ox a non-RAFN mumclpal application nmst demonstrate short-term needs to justify the
amount of watcr reqmred for approprtalmn This infoumation should be requested purauani 1o the
additional information 1eqmremcnta provided wnder Water Apvropriation Rule 40.05.4.i:

\ /
Information shall-be submitted on the water requirements of the proposed project,
inclading, but not limited 1o, the required divarsion rate during tha peak use peried
and the average use period, the volume o be diverlad per year, the period of year that
water is required, and the volume of walcer that will be consumptively used per year,

The applicant st alse demonstrate that the new appropriation is not intended for RAFN by providing
total system capacify and existing demand within the municipal service arga and comparing {o the
eatire municipal portfolio of water rights, TT existing municipal water rights exceed existing demand
and short-term nocds, then an application for RATN would be necessary for an additional

"
W1
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appropriation of water, If the applicant desires additional points of diversion without the need fora
new appropriation of water, thert an application for transfer lo change existing rights wonld be
appropriate,

An applicant for a permit not peoposing municipal use for RAFN cannot later amend the application to
gain the bepefits of @ RAFN permit withowt first demonstrating futore needs over an eslablished
planning horizon consistent with requirements in Chapter 2, Title 42, Idaho Code. Pwrsuant to Scction
42-211, Idaho Code, an amendment to an application to gain the benefits of « RAFN permit shall be
rvepublished and the priority dare shall be changed to the dale of the appli 1cauon Jor amendment.
’,// ‘\.
4

Permit

'The permit should not be limited by volume except uader cncum’s”;ancns whe;%\a volumc limitation is

necessary fo protect the watcr source or, in the case of an amend ment of p(ﬂmlt wm,n the original

permit was issued or intended for & use other than mumclpal The'rate of flow rivast be reasonable

when considered against the water flows available from the source,(e.g., it may not bc n, me,pub!lc

interest to dewatcr a stream to satisfy the municipal. needs) .The piﬁce of use ¢an b desc:ubed
senerally for the service atea as defined under Section 43 20')}3 Idaho Gode. o

A non-RAFN application for rounicipal use.that includes addmonal‘lalc justified for fire protection
purposes should not be permitted for that addltlonal sute under a mmnu:‘al use, particutarly where the
applicant has not sought water for RAFN and, orﬁ,rgd g evidence t o supporl the future appropriation
and use of additional water. Doing 30 would allow the nddxtaoml rate 10 bé used for flows that may be
required for future long-term growth of the mumc:pahty‘( é\dd:tuonal rate solely for five protection
should be listed as a separate. use-on the watcr right of peroit fo engute that the rate, it approved, dots
not ereate 4 de facto water: nght for RAFN.' -’._ &

'\
As an example, supposa an apphcduon for poermit is sabm:rtcd by a municipatity for a non-RAFN
municipal use and the appllcatlon mdtcatu; that 3 efsi i rcquued for the regular and continuous nesds
of the oity and an additional 7ofs'ly 1uqu1red iy prowde watet for fire protection on an as-needed basis,
"The lJeparfmeni should: et issua perrmt for Muni¢ipal use for 10 ¢fs, which would allow for
additional rite fo be used, by the cify.in’ the tumre to meet the regnlar and continuous needs of the eity.
Imtc,ad if the application is othmwse 1pnrovab]e the Department should issue a permit for munieipal
use ifl tie amount of 3 cfsand tor fire plo’cecllon in the amount of 7 cfs.

I-
",

The comp! cmy of'some mumcxya) systems malces it difficult to ascertain, at the time of a field cxam,
if an addilional inerement of benéficinl use has been dcvdopcd pursuant 1o a permit. To facilitate
future 1!censmg, the petmlt should incluce a condition requiring the permit holder to submit & report in
connection with proof bf bcm.ﬁual usc that describes how the water diverted under the permit
provides an additional iiicrement of capacity for the municipal water system as opposed to 2n alternate
point of diversion for existing municipal water rights, In addition, the report should describe how the
beneficial use intended under the permit (i.e. the reason used to justify the new appropiation of water)
was accomplished.

! Permits and Hegnzes issued for fire protection PUIPOSES 10 fighl an cxisting fire do not require & volune lmitation sinve
the volume would be variable und unprediciuble for firsfighting purposes, A volumo limitstlon is chmrcd for f‘ e
protection sworage where water is stored to {ight o future ffre,

4
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A permit issued to a municipal provider that doss not provide for RAFN caanot be later amended to
gain the benefits of an RAFN permit.

- License

When licensing a permit for municipal use for an enfity serving an incorporated city, the extent of
beaeficial use established under o non-RAFN peanit should be determined based on the installed
capacity developed and operational during the development period of the pcrmi* and cannot exceed the
amoum permitted. However, beneficial use smay be further limited if the imhded use described in the
application as justification for the permit was not accomplished, The heense sliBuld not be limited by
volune - exeopt under circumstances where the permit was Himnited f fop- r%asom, described above. The
place of use listed on the license can be deseribed g generally for the sefvice aren as defined under
Section 42-2028, Kdahko Code. LN \-.. _‘-.\

When determining (he installed capacity for licensing pmposes i entire mun;mpal portfolio of water
rights must be considered to determine the actual mcreasq/m installed capacity providei: by the permit
for the municipal use. Note that the installed eapacity of‘the\system 13, not neeessarily the stm of the
individual capacities for cach pump or diversion into the s systefn o,
In situations where a new point of dwer:*o;ﬁ: anthorized uucler the p‘brm itis developed, but an
additional increment of capacity or beneficmt Uise {5 not dewiopcd*for‘thc munizipal system, & license
may oe issued Emitng the diversion rate in t.orr'bmarlon thh otherughts m’ihe monicipal system o

the existing capacity of the municipal system.® -._‘ T, e, S
N '.ri e _h’:,
OTHER MUNICIPAL PR_OVI. DERS .“\:- s P .
" l_,,n 417 { ,

"y \ \
Municipal providers rhat do not setye: mcorpmated cities can receive the full benefit of the 1996

Municipal Water Rl;,h SACH ifthey fi I' le an dpphcatmn fur'RAFN and demenstrate future needs over an
established planning horizon cansu,tent with mqmremenf:s in Chapter 2, Tille 42, Idaho Code. For
such municipal prowders i ;hcy choase nor tofile:an app]xcatmn for an RATN pernit, the ability of
the municipal pr ovider tor acquxrc a Water 1:th For-municipal purposes is limifed {o the amount thut can
be dwerted “and bc’mﬁcully used bdsed on development during the period authorized under o non-
RAFN' nerlmt as desoribed bclow LT

Annhcanon-mr 'l?crm:t '3

Foran apn?wanon\;[or permit seek:ng 1o divert water for domestic use or some cambination of
domestic and other uses for & ‘subdivision or other mult;plc ownership service area, the use would be
more properly describéd as-iunicipal use within the service area if the uses fall uader the definition of
municipal purpuses and; the applicant would glso qualify as 2 munieipal provider parsuant te Section
42-2021, Ydaho Code. An exception would be the use of water for fire protection. Additional rate for
{ire protection should be tisted as a separate use to ensure that the rate, if approved, does not become
part of the flows under the permit that may be required for future vse of the municipal provider {see
fire protection discussion above for permits nnder Incorporated Cities).

An applicant for a non-RAFN =nun?cipal application must demonstrate short-term needs to justify the
amount of watcr required for apprepriation. This information should be requested pursuant to the
additional information requirernents provided under Water Appropriation Rule 40.05.d.4:

5
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Information shall be submitted on the water requirements of the proposed projegt,
including, but not limited to, the required diversion rate during the peak use period
and the average use period, the volume to be diverted per year, the period of year that
water is required, and the volume of water that will be consumptively used per vear,

The applicant must also demonstrate that the new appropriation is not intended for RAEN by providing
total system capacity and existing demand within the municipal service area and comparing {o the
entire municipal portfolio of water rights. If existing municipal water nghts cxgccd exisling demand
and short-term necds, then an application for RAFN would be necessary:for an additional
appropriafion of water, I the applicant desires additional points of dlve,ta on without the need for a
new appropriation of water, then an application for transfer to changt,/cms\nng rights would be
appropriate, % \ o ri ™,

1.\‘ ‘.\
An applicant for a permit not proposing municipal use for’ BAI"N cannol later amendkthe application to
gain the benefits of a RAFN permit without first demonstiating future noeds over ai. estabhshcd
planning horizon consistent with requirements in Chapter 2, Title 43> 1daho Code. Pursuant to Section
42-211, Idaho Code, an amendment to an application 1o &aln the [;encﬁm of a RAFN perrmt shall be
republished and the priority date shall be changcd to the datc-nf thc application for amendment.

S
-

Pclmlt 5'.' T - N

-

N
noo P

The permit, if approved, shall include both a ratB of flow ‘dnd.an annual volumc limitation for the
municipal use based on the amount justified. A% descr;bcd abovc,»addluonal rafe justified solely for
fire protection should be hsted As:2a separate use o1, lhcepcnmf't‘o\ensuxe that the rate, if approved, does
not create a de facte waler’ ;lght{or-RAFN The p?aéc of usc can’be deseribed gcnerally for the
service arca as defined.under Sechon 42-202B, Idako Code

<-"" - \' l' * o
\‘ l Pt
A pcrzmt xssucd to & municipal; pxovxdcrtha; does not pxowdc for RAFN cannot be later amended to
gain the bencﬁ!s of an RAPN pp L T
’ e - \\ \_ ""-..._.t
Llccnse 2 ¢ & \ -\\‘ ’\\; "\ - iy

When hcensmg a permit fer mummpal dse‘for a municipal provider that docs not scrve an incorporated
city, the extent'of beneficial use establlshed under a non-RAFN permit should be described with both a
rate of flow arid a volume hmxtaﬂon Beneficial use shall be based on development within the service
area during the abtherized deve!opment period of the permit and shall include stubbed-in lots for
domestic purposes (i:g. & scrvice line is available for each lot to hook up to the municipal delivery
system). The rate should be'determined based on the instalied capacity if reascnable to serve the necds

("

* Beneflcial Use Rule 35.01  indleates that “[Jhe ficld cxaminer docs not need to show total volume of water for municipal
and fire protection uses on (e field report unless the project works provide for storage of water.  Although not required on
the field exam, any license issucd to a municipal provider that does not serve an incorporated ity for a non-RAFN
municipat use shall include un anyual volume limitation based on the amount justified and approved under the permit and
beneficielly used ns described in this memorandum.
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within the established service arca.’ The anntal volume limitation should be determined based on the
water requirements for the estabiished service area {including stub-ins). The place of use listed on the
Heense can be deseribed generally for the service area as defined under Scetlon 42-2028, Idezho Cade.

As described above for municipal providers serving incorporated cities, when detenmining the instaiied
capacitly for leansing purpeses, the entire municipal portfolio of water rights must be considered o
determine the dclual increase in installed capacity provided by the permit for the municipal use.

In situations where a new point of diversion authorized under the permit 1s-dcveior}ed but an
additional increment of capacity or beneficial use is not developed for the  municipal system, a license
may be issued limiting the diversion rate in combination with other ug{]té\u}\ the municipal system o

the existing capacity of the mumicipal system. N
‘ ‘\.
s o
) o ; “,
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*“Ihe installed capacity may net represent beneficial use i significantly prodier Uan tie diversion required to meet the
needs of Gie developed service area (ineluding stub-ing), even IF it does not exeeed the amonnt permitted, For example, if
fower lo13 arg stubbed-in than permitted, the required diversion mte wonid !chly be smaller than the pennilted rate,
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