BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATIONS
FOR TRANSFER NO. 66132 and
TRANSFER NO. 66133

NOTICE OF JOINT HEARING

E. Eugene and Heidi F. Matthews,

Applicants SOURCE: Groundwater

SOURCE: Mill Creek/Spring Creek

COUNTY: Cassia

On November 30, 2009 the Department issued a Preliminary Order to approve Application for Transfer No.
66132 and Application for Transfer No. 66133 pursuant to Section 67-5243, Idaho Code.

On January 5, 2010 the Department issued an Order Denying Petitions for Reconsideration of the Conditions
of Approval and Granting a Hearing.

THEREFORE, the Department has set the matter for Hearing on Thursday - March 25, 2010

commencing at 10:00 a.m. in the Conference Room of the IDWR Southern Regional Office, 1341
Fillmore Street, Suite #200; Twin Falls ID.

The limited purpose of the Hearing will be to consider issues related to fall pre-irrigation of lands in
excess of the acreage limits established under the water rights.

IT IS FURTHER ORDERED, pursuant to the Department’s Rule of Procedure No. 602, the attached

Memorandum dated February 4, 2010 authored by the Watermaster of Water District No. 140 shall be
included and considered as part of this Notice of Joint Hearing.

The hearing will be held in accordance with provisions of Section 42-1701A(3) and Chapter 52, Title 67 of the
ldaho Code in addition to the adopted Rules of Procedure of the department. A copy of the rules may be
obtained from the department upon request.

The hearing will be conducted in a facility that meets the accessibility requirements of the Americans with
Disabilities Act. If you require special accommodations in order to attend, participate in or understand the
conference, please advise the department within (10) days prior to the conference.

/.

Kllen D. Merritt, P.E.
Regional Manager and Hearing Officer

Dated this 9" day of February, 2010.
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CERTIFICATE OF SERVICE

| hereby certify that on the 9™ of February, 2010 | mailed a true and correct copy, postage prepaid, of the
foregoing Notice of Joint Hearing to the persons listed below:

E. EUGENE MATTHEWS &
HEIDI F. MATTHEWS

1249 S HWY 27 ROBERT L. BEDKE &
OAKLEY |ID 83346 CAROL L. BEDKE
1872S80E
OAKLEY ID 83346
KENT FLETCHER
FLETCHER LAW OFFICE
PO BOX 248

BURLEY ID 83318

e Bl

/Mary Baldwin
Administrative Assistant |
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MEMORANDUM

February 4, 2010

To: Alien Merritt
From: Cindy Yenter, Water Rights Supervisor & Water District 140 Watermaste
RE: Regulation of Permissible Place of Use Systems in Water Districts, and Potential

for Enlargement of Use

The concept of a common or “permissible” place of use (PPU) for irrigation is that a group of
associated water rights, diverted through a common system, may be used together to irrigate a
finite number of acres within a common area, without specific water rights being absolutely
associated with specific acres. This memo will discuss regulation of PPU systems in a water

district, and the potential for enlargement of water rights under PPU configurations, particularly
during late season irrigation.

For many systems a water right PPU was created during the SRBA process when enlargement
or expansion rights were recommended or decreed along with existing rights. PPU creation has
also been used for other systems to allow water right flexibility and efficiency of use. ltis much
easier to make multiple water rights “fit” into a particular irrigation configuration if only the outer
boundaries of the additive authorized acres must be identified. Where authorized irrigated
acres equal PPU acres, there is little trouble in water right administration. So long as all rights
are in priority, all acres may be irrigated. If some rights are curtailed, the number of acres under
the curtailed water rights is determined, and the water user may choose which acres to idle.

PPU is less frequently utilized for field rotation scenarios, where a significant number of acres
are left fallow each year. A excellent application of this concept would be an organic farm,
where fields are fallowed in planned rotations for disease and pest control, or for nutrient
replenishment. More typically, though, a large PPU is proposed because there just aren’t
enough water rights to irrigate all the acres. In theory, the water user will limit total acres
irrigated per season, but retain the ability to move the those irrigated acres around from year to
year within the common place of use, without a water right transfer being required each year.

Where PPU acres exceed authorized irrigated acres, administration of the rights is challenging.
Within these systems, some acres must remain dry every year. If wetted and dry acres are
changing from year to year, watermasters must regulate a moving target. Potential for
enlargement of water rights and illegal water use is especially high within a large PPU. Dry
fields mean lost revenue, particularly if there is an expensive center pivot irrigation system

parked there. If diligent monitoring does not occur by the water district, it is very likely the entire
PPU will eventually be found under irrigation.

in response to large PPU situations, IDWR has developed a water right transfer condition of use
(condition 206) which requires the water user to identify to IDWR before the beginning of each
irrigation season, the acres to be irrigated during that season. While this condition will help with
seasonal water district regulation, it will not entirely eliminate the potential for enlargement of the
water rights, particularly enlargement related to late-season irrigation on acres not irrigated in
the current year. IDWR’s increasingly sophisticated imaging capabilities have made it possible
for watermasters to conduct current-season monitoring of irrigation compliance via aerial photo
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reviews. Late-season photography is not always obtained by the agency, however, so late-
season non-compliance, if it is suspected, will still have to be verified in the field. The result is
that a disproportionate amount of regulatory time will be spent tracking irrigated acres under a
large PPU where field rotation is contemplated.

Recently approved transfers 66132 and 66133 authorize a large PPU, and both contain transfer
condition 206. In the Petition for Reconsideration of the above transfers, applicant requests
permission to identify his annual irrigated acres, and then to identify additional acres to be
irrigated in the same season, in preparation for planting and irrigation the following season.

Applicant feels that so long as the annual water right volume is not exceeded, this would not
enlarge the water rights. | disagree.

In Idaho, beneficial use under any water right must occur within the licensed, recommended, or
decreed limits of the right, including limits for acres, rate of flow and annual diverted volume.
Enlargement of a water right occurs when the historical beneficial use under the right is

exceeded. The limits of a water right are not mutually exclusive. Consequently, enlargement
occurs when the most restrictive limit is surpassed.

The number of authorized acres is typically the restrictive limit for any irrigation right. The water
right rate of flow is based on the found system capacity, and water right volume is based on the
maximum crop irrigation requirement for the area. Assuming that all acres are irrigated,
maximum allowable beneficial use under an irrigation water right in any given year would be the
volume of water actually required to grow a selected crop to maturity on those acres in that
year, even if that volume is less than the water right limit. A water user does not have the right
to divert the maximum volume listed on the water right if that diversion would result in
enlargement of the right.

Applicant's request to pre-irrigate additional acres in a single growing season enlarges the
historical beneficial use under the transferred water rights because it proposes to increase the

total number of acres receiving water in a single growing season in excess of the acres allowed
in the water rights. Total volume diverted is not the limiting factor.



