MEMORANDUM

TO: George & Gwen Montgomery Transfer (45-00294) File
FROM: Corey Skinner /%:
DATE: June 2, 1997

SUBJECT: Staff Review

The enclosed transfer, filed by George & Gwen Montgomery,
seeks to change the recorded place of use of a portion of water
right decree 45-00294B for water out of Lake Cleveland. In
addition, recording rediversion points for this water is also
proposed. This proposed change will also result in a split of the
original water right, 45-00294B.

The greatest obstacle for this particular transfer to overcome
relates to the ownership of the water right(s) out of Lake
Cleveland. The original decree for the water out of Lake Cleveland
was for two separate portions for separate ground for a total
amount of 4.8 cfs for approximately eight 40 acre tracts and/or
government lots (see attached map). Four parties, including the
Montgomery s, have filed SRBA claims based on this original decree.
A summary of these claims is included below:

CLAIM CLAIMANT AMOUNT ACRES
NUMBER OF WATER IRRIGATED
A45-00294A Kent Cooper 1.60 cfs 120 acres
A45-00294C A.W. & S.J. Anderson 3.30 cfs 240 acres
A45-00294D George Montgomery 1.60 cfs 100 acres
A45-00294E Kyle & Rozalys De Naughel 1.60 cfs 72 acres
TOTAL 8.10 cfs 532 acres

The total amount of water c¢laimed under these four
adjudication claims amounts to 8.1 cfs for 532 acres. I have
included a map showing the locations of the acres claimed under
these four adjudication claims. Note that more water and irrigated
acres from Lake Cleveland has been claimed than was originally
decreed. In addition, A.W. & S.J. Anderson have filed an
additional transfer application, that should be processed at the
same time as the Montgomery’s application, for a 3.3 cfs portion of
the decreed Lake Cleveland water. Note that the Montgomery’s and
Anderson’s transfers total more water than the original total
amount decreed.
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I have researched the documents provided by the Montgomerys
and the Andersons that they included with their respective transfer
applications. In addition, I have researched records at the Cassia
County Courthouse and the Land Title and Escrow office in Burley.
I have carefully examined these documents and records and find that
there is still not enough information to determine the historical
ownership trail of the decreed water from Lake Cleveland.

I have included a summary of the known documented transactions
involving water from Lake Cleveland. To the best of my knowledge,
this summary represents the recorded transactions that have
occurred involving the Lake Cleveland water since it was decreed in
1892. However, I suspect that additional transactions may have
occurred that may help clarify the ownership record. Most of the
documents that this summary is based on do not specify where the
water came from or went to in the transactions.

From what I have gathered, it appears that by 1932 all of the
Lake Cleveland water decreed to George Giles (45-00294A totaling
1.6 cfs) had been sold. However, where this water was moved to is
not clear. 1In addition in 1942, T. Bailey Lee, a District Judge,
decreed the EX%XNE% of Section 12 (T12S, R24E) along with 1.5 cfs of
the 45-00294B portion of the Lake Cleveland water to the Federal
Farm Mortgage Corporation. Examination of ownership documents
after this 1942 decree indicate that this water stayed with this
property and is still appurtenant to the property, which is now
owned by Kyle and Rozalys De Naughel.

Using this information, it appears that 1.5 cfs of 45-00294B
is pinned down to the De Naughel property and that all of 45-00294A
has been sold off of the original decreed place of use. This would
leave 1.6 cfs of 45-00294A and a 1.7 cfs portion of 45-00294B of
the originally decreed total amount of 4.8 cfs of Lake Cleveland
water that is unaccounted for. These remaining portions (totaling
3.3 cfs) is what the Andersons claim to own. The Montgomery’s
claim to own 1.6 cfs of the 45-00294B portion.

Since the department is proceeding with the processing of the
transfer applications filed by the Andersons and Montgomerys, the
actual ownership of the Lake Cleveland water needs to be
determined. These proposed transfers can, and will, have an effect
on all the Snake River Basin Adjudication Claims filed on the water
out of Lake Cleveland. I have sent letters to all the parties who
have SRBA claims filed based on the decreed water out of Lake
Cleveland. In addition, I have personally spoken with A.W.
Anderson and George & Gwen Montgomery regarding clarifying the
ownership situation.



Page 3
Montgomery Transfer Memo
06/02/97

I have not performed any thorough field review of the current
lands involved with the proposed transfer(s) and SRBA claims based
on the Lake Cleveland rights. However, I have driven by the lands
and they appeared to be irrigated. The database indicates that all
the lands appear to have water out of Marsh Creek as an irrigation
source. Apparantly, the water out of Lake Cleveland is turned out
later in the summer when the Marsh Creek rights are no 1longer
available. For this reason, there appears to be no obvious large
stacking of water rights on the involved lands.

Despite the fact that the ownership issues still need to be
answered, I found no reason to delay the processing of the
transfers involving the Lake Cleveland water. Perhaps, advertising
the applications and allowing the protest period to occur, will
hopefully reveal information that will help to clarify the
ownership and other issues involved with the Lake Cleveland water
rights.



SUMMARY OF KNOWN TRANSACTIONS INVOLVING LAKE CLEVEﬁAND WATER

1890
1892 1892
1.6 cfs decreed to 3.2 cfs decreed to
George Giles John Parke Estate
(Andrew Parke administrator)
1892 Order
1.0 cfts
from Andrew Parke
to Ira Parke
"About 1893"
1934 affidavit from
Andrew Parke stating that
he sold 1/3 of waters oZf
Lake Cleveland to Ira Parke
used on current Montgomery prcperty
1900 -
1904 Quitclaim
0.80 cfs
from Mary Guiles to
S.D. Parke & Bros.
1930 i q

1932 Quitclaim
0.80 cfs
from Mary Guiles to L.B. Parke

1940 1 g

1942 Decree
1<5 cfs
to Federal Farm Mortgage Corporation
later documents appear to track
to De Naughel

1945 Quitclaim
0.80 cfs
from Sterling and Ferl Adams

to Ira and Anna May Parke
1947 Quitclaim

0.80 cfs
from L.B. Parke to Ira Parke

Present

A45-00294A for 1.6 cf

(Cooper)
R45-00294C for 3.3 cfs (Anderson)
A45-00294D for 1.6 cfs (Montgomery)

prepared 05/29/97
R45-00294E for 1.6 cfs (De Naughel) by C. Skinner
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MAP SHOWING (LocA 'ONS AND # ar?

IRR(GATED ACRES ACCORDING ToO
CLAIMS FILEN N THE SNAKE
RIVER BASIN ADIMUDICATION.

AYS- 00294 A  (cooper)  I-bels [EEEER
AuS- 00294 C (ANDERsON) 2.3cfs R
AYS - 00294 D (monTeomerY) ¢l TR

Ays - 00294 E (DE NAVGHEL) |.¢ cfs

21%%'37'35" '286 R.24E. 1610000 FEET !287 35’ R.25E. 238

K Mapped, edited, and published by the Geological Survey

? o Control by USGS and USC&GS ’ * ; IEEE‘}:E:
My . 1000 0 1000

Topography by photogrammetric methods from aerial
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Ju282,  Cowansd DI THE JISTRICT COURT OF THE ELEVINTN JUMGIAL DISTXICT OF TME q ID ‘,"
STATE OF IDAKO, IN AND FOR THE COUNTE OF CASSIA., '~ "< =-@ &7 .- :

3 g < e o e - . Cose Be &=l ’
Pederal Farm Mortgage Corporation, . B Bl wpet e 4 Ll.ll iy e S /_?S‘
a corporation, 0 e AR LR it v -

Plaintirs, - 4 X . ., =
Ead o J

Idaho Parke, a widow, individually, as
heir at law of Stephen D. Parke,
deceased, and devisee of Oren H.
Melcher, deceased; Robert Stephean Parke,
Audrey Ethel Parke Peacock, Ronald s
Dourlas Parke, and Howard Cryder Parks,

individually, as heirs at law of Stephen l
D. Parxe, decesased, heirs at law of Elizas
Melcher, deceased, heirs at law .of Andrew
H. Parxe, deceased, and devisees of Orem
H. Mslcher, deceased; the uninown heirs at
law, unknown devisees and unknown grantses
of John Parie, deceased; Ithel 3aylor and
John Parke, heirs at law of Eliza Melcher,
deceased, and heirs at law of Andrew H. Parke, JUDGRINT
deceased; 3Aoss Worthington, Wendell Worthing-
ton, Jessica Worthington and Marguerits
Worthington, heira at law of Elisa Kslcher,
deceased, heirs at law of Andrew H. Parke,
deceased, and heirs at lav of Dora

ton, deceased; the unknown heirs at law,
unknown devisees and unknown grantess of
Dora Worthington, deceased; the unimowmn heirs -

st law, unknown devisees and unknowm grantees i J
of Andrew H. Parke, deceased; State of Idahog
aod the unknown owners and unknown clalmants

of the following described real sstats in
Cassia Zounty, Idaho, to-wit) Kas of
Northeast quarter (B ) of Sec. Tep. 12, . .
S.R. 24 E.B.M.3 TS inches of water of Lake :

Clevelan® with date of priority of March 31, .
1888; 40 inches of the water of Marsh Cresk
with date of priority of August 1, 1861, and
all other water, water rights and water privil-
oges together with all and singular tha tene-
ments, hereditasents and appurtenances there-
unto belonging or in anywise sppertaining. :

Defendants.
This cause came regularly ca for hearing before the Honorsble T. Bellaey Les one of the judges of the above ’
eatitled court, in chambers at Burley,-County of Casaia, Stats of Idabe, nt-h_' . day of Avgust, 1942, e the

complaint of the plaintiff filed herein, The plaintiff appeared 3. 1. tornays
ummmn.umumau—.mnuuu-:- “u:i:.:““:.x-..:un H
appearing to the satisfaction of the court that due and legal pervomal service of summens withinm the Stats of

Idahe had been had upen the defendants, Ida Parke, s widow, individually, ss heir at lsw of Stapbem D. Parie,
deceased, umox.nn.m,mmmmmmumwm,mw,
@8 beirs at ls= of Stephem D. Parke, deceased, heire at law of Elisa Meloher, dessased, bheirs at lam .
m,wuﬂwml;‘w,m;mm.mwmem.m-mun-
* service TSmO oa the other defendants named in the cemplaint of the plaimtiff by publisstiom
ihm-lq-'ul,.mm“d.&hﬂMdMMdh,!an_

i
i
|
i
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half of the Borthsast quarter (EINEL) of Snun@ Tomnahip 12 th, Range 2, Eest, Bolse Meridian;
?r:ndu._ of the weter of Lake Cleveland with date of priority of Mirh 31, 1888 tageurerr ith & right o sse
¥

period of four weeks and that 26 days intervsned between the iirst and last

the first publication thareof was msde on the llth day of June, 1942, and mﬁ:t.m;:;::d.,_ St et

9th day of July, 1942; that the time for appearing and pleading to the complaint of the plaintifr n:. : uxlr:.md
no appearance, answer or demurrer has been made or filed by the sald defendants, or any or either a:.u..w
sxcepting only that answer to the complaint of the plaintiff had been made and filed herein by 1 1 e ees
duly appointed, qualified and acting guardian ad litea of the defendant, Howard.Cryder Parke uu'u.;uﬂ"' d
heir at law of Stephen D. Parke, deceased, heir al law of Eliza Melcher, deceased, heir at l.;- of mun ‘;u-n
deceased, and devises of Oren H. Melcher, deceased, a Kinor, > ’

wherein and sheredty the s
adait all of the allegations of the complaint of the plaintiff herein; and it xﬁ.ntr ;mi: ::‘L:‘:,:l:um
of the court that the plaintiff had filed Lersin en affidavit in conformity with the requiremsnts of v.h.‘sall.:-rl
and Sailors Civil Relief Act of 1940, and that an order had been made and entered in the above sntitled court
and csuse directing that judgment be entered against the defaulting defendants, and esch and all of them, without
requiring the plaintiff to file a bond herein. Thereupon, on motion of Kales K. Lowe, one of the nurn' s for
the plaintiff, a default of the defendants named in the complaint, and each and all of them excepting nq:’m
Cryder Parke, individually as heir at law of Stephea D. Parke, deceased, heir at law of EKlise Melcher, deceased, heir
at law of Andrew H, Parke, decessed, and devises of Oren H. Melcher, deceased, a Minor, 1 E

for their
appear and answer or decur to the complaint of the plaintiff, was by the court ordered entered. e

Thereupon witnesses on behalf of the plaintiff were sworn and examined and decumentary evidence introduced
and the plaintiff rested; it appearing to the court that all of the allegations of the complaint of the platntiff
were true and had been sustained and supported by the evidence and that Pindings of Pact and Canclusioos of law
had been waived as a matter of law by ths cefaulting defendants, and that J. I. Burgess, the duly appointed
qualified and acting guardian ad litem of the defendant, Howard Cryder Parke, individually as heir at law of
Stephen D. Parke, deceased, heir at law of Eliza Nelcher, deceased, heir at law of indrew H. Parke, deceased, and
devises of Oren H. Melcher, decsased, a Minor, had made and filed herein s stipulation wherein and mhereby he did
waive the caking of Findings of Fact and Conclusions of Law; the court orders that the plaintiff have judgment as
prayed for in its complaint, without costs.

—-pee —

NOW, THENEFORE, By virtue of the law and by reason of the premises aforesaid, it is hereby ordered, ad Judged
and decreed;
1.

That at the time of the institution of this action and at the time it acquired title to the real estate
described in the complaint of the plaintiff; and at all times thereafter, the plaintiff, Pederal Farm Mortgage
Corporation, was, and now is a corporation organized and existing under and by virtus of the laws of the United

States of Amsrica, having its principal office at Washington, D. C., and as such, is duly authorised o take and
hold title to real estate within the State of Idaho.

That at the time of the institution of Lhis action, the plaintiff, Federal Parm Mortgage Corporation, was,
ever since has been, and now is the owner of the real estate described in the complaint of the plaintiff and
hereinafter described, the water rights appertenant thereto and the improvesents therecn, in fee simple, uncondit-
jonal, free and clear of any and all claims, demands and pretentions of the sald aefendants, and esach and all of
them, their and sach of their heirs, executors, adainistrators, suc:essors and assigns, and the unknown owners and
unknown claimants of said real estate.

3.

That the defendants, and euch und all of tham, their, and sach of their helirs, executors, adainistrators,
successors, and asaigns, have no right, title, claim or interest of, in or to, or llen upon the real estate
described in the complaint of the plaintiff and hereinafter described, or any part or parcel thereof, or the water
rights sppertenant thersto or the improvements thereon; that the said defendants, and each and all of them, their,
and each-of their heirs, executors, adainistrators, successors and assigns, and all persons clalaing through or
under them, or any or either of them, are hersby perpstually and forever enjoined, restrained, barred and estopped
from asking, ssserting or clalaing any right, title, claim or interest of, in or to the sald real estats or sy
part or parcel thereof or the water rights appsrtanant thereto and the improvements therson. That the real estate
described in the complaint of the plaintiff and of which the plaintiff, Pederal Farm Mortgage Corporaticnm, is
hereby found, adjudged, decreed and declared to be the owner in fes simple, unconditiocaal, {res and clear of all
incumbrances, is located in the County of Cassia, State of Idaho, and particularly described as follows to-wit:

e e L L ]

Lake Cleveland as a reservoir for storing the sams, decreed to Axdrew H. Parke, sdministrater of the Estate

of Jobm Parks, deceased, by that certain decrse made and entered in the District Court of the Fourth
X of the Stats of Idshe, in and for the Counly of Cassia, on the 11th day of April, 18R, that

whersin R. L. Wood, ot al, were plaintiffs and Eillism Stokes, ot al, were dafendants together

{ with the o convey and trsasport the same thru the chaanel of Marsh Creeksy 80 inahes of the waters of
Marsh Creek with date of priority of August 1, 1841, as decreed to John Parke im that certala asti " 0
m:-dmm:.mmnefmrmmorxm.ummmcmqotmnmmmn
Septamder, 1805, wherein Wm. R. Vengm, et al, were plaintiffs end J. K. larremm, ot al, nnululnu,‘
mmmwu,_ncgmmm.u“umwmwuuw-mm

‘all a8 singuier the thapwamte bulesging

!
¢
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&

tegetier with ald tanemesits, bereditemeats sl sppurienanies or ia sogwisn
1 " 2. Balley Lee i
DATED This 28th day of Awgust, 1342, . : 3

mdm--nummdun'unmnn.l.m.zo.mu. 1
Pee. I 1 Ivin Heggan, Ocumty Becorder.
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