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(see list of 15 subcases attached)
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SPECIAL MASTER REPORT
AND PARTIAL RECOMMENDATION

“Minidoka Credit Remark”
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FINDINGS OF FACT
Director’s Reports ‘

On May 15, 2006, the Director of the Idaho Department of Water Resources filed
his Director’s Report, Irrigation & Other Uses, IDWR Lower Basin 01 (Part 1). The
Director filed his Director s Report, Reporting Area Basin 01, IDWR Part 2 on
December 19, 2006. The Director recommended the above 15 claims to divert water from
the Snake River as follows:

Allow
01-209 — Twin Falls Canal Company, 3,000 cfs, 10/11/1900
01-210 — North Side Canal Company, Ltd (NSCC), 400 cfs, 10/11/1900
01-211A -~ USDI/BOR, 1,726 cfs, 3/26\1903
01-211B - Burley Irrigation District (BID), 1,200 cfs, 3/26/1903
01-212 -NCCC, 2,250 cfs, 10/7/1905
01-213 - NCCC, 350 cfs, 6/16/1908
01-214A - USDI/BOR, 1,000 cfs, 8/6/1908
01-214B — BID, 544 cfs, 8/6/1908
01-217 - USDI/BOR, 2,500 cfs (power), 6/15/1909
01-218 - USDI/BOR, 200 cfs (power), 7/1/1912
01-219 - USDI/BOR, 41,700 af (Lake Walcott), 12/14/1909

Disallow
. 01-10187 — Minidoka Irrigation District (MID), disallow: “Recommended as
right no. 01-211A.”
01-10188 — MID, disallow: “Recommended as right no. 01-214A.”
01-10192 — MID, disallow: “No beneficial use found.”
01-10194 — MID, disallow: “Recommended as right no, 01-214A.
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Early Objections
10/3-6/2006:

Twin Falls Canal Co. - place of use

Producers Irrigation Co. — quantity

Independent Water Users of Mud Lake — quantity

Mud Lake Water Users, Inc. — quantity

Monteview Canal Co. — quantity

Blackfoot Irrigation Co. — quantity

United Canal Co. (fka Danskin Ditch Co. & Trego Ditch Co.) — quantity
Fremont-Madison Irrigation District ~ quantity

USDI/ BLM - place of use

Amended Director’s Reports

On December 19, 2006, IDWR wrote to the SRBA Court stating that “a remark
relating to the Minidoka Credit is needed in the above listed water rights [all 15 of the
above water rights, except 01-217, 01-218 and the 4 MID claims recommended
disallowed] in order to further define and administer the water rights in accordance with
the prior decree.” Accordingly, IDWR submitted Amended Director’s Reports
recommending inclusion of a Minidoka Credit Remark in the claims, In the same letter,
IDWR wrote it would do the same when it filed the Director’s Report for Basin 01, Part
2 to be filed later the same month. That second Director's Report recommended the
identical Minidoka Credit Remark in subcases 01-217 and 01-218.
Foster Decree and Minidoka Credit Remark

IDWR cited the following language from Judge Edward A. Walters’ 1913 Foster
Decree' as requiring 2 Minidoka Credit Remark:

It is further ORDERED, ADJUDGED AND DECREED, until otherwise
provided by Statute, the-State Engineer of the State of Idaho, or his duly
authorized deputy, shall determine what part of the water flowing in Snake
River at the Minidoka and Milner Dams, is storage waters, and what part
is natural flow ... the amount of the natural flow to be determined as such
natural flow would be, if unaffected by the diversions or acts of the parties
hereto or any or either of them or by the release of stored water, the
natural flow to which the Twin Falls Projects are entitled 1o be moasured
10 them at the Milner Dam,

Foster Decree, at 10-11. ’

" Twin Falls Canal Company v. Charles N. Foster, June 20, 1913, 4™ Judicial District, Twin Falls County.

SPECIAL MASTERREPORT
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Both of IDWR’s Amended Director's Reports changed only one element — Other
provisions necessary for definition or administration of this water right — by adding the
following Minidoka Credit Remark:

The Director of the Idaho Department of Water Resources shall determine
what part of the water flowing in the Snake River at the Minidoka and
Milner Dams is storage waters and what part is natural flow. The amount
of natural flow shall be determined as such natural flow would be, if
unaffected by the diversions or acts of the parties to Twin Falls Canal Co v
Foster, Decree (4" Jud. Dist., Twin Falis Co., June 20, 1913). The natural
flow to which the Twin Falls Canal Company and the Northside Canal
Company are entitled shall be measured at the Milner Dam.?

Later Objections
4/17-20/ 2007;
Twin Falls Canal Co. — remarks
Burley Irrigation District — remarks
City of Pocatello — source and quantity *

Responses
12/6/2006 - 6/11/2007:
Idaho Ground Water Appropriators, Inc.*
USDI/BLM
Twin Falls Canal Co.
State of Idaho

2006 Settlement Agreement

On February 14, 2006, the Minidoka Irrigation District (“MID”), Burley Irrigation
District (“BID™), Twin Falls Canal Company (“TFCC”), North Side Canal Company
(*NSCC”) and American Falls Reservoir District #2 (“AFRD#2™) signed a “Settlement

Agreement for Determining Natural Flows Pursuant to Foster Decree.” The parties

Z At trial in the present matter, Anthony “Tony” Olenichak, Program manager of Water District 01, defined
the Minidoka Credit as the “calculation of gains or returns flows in the Minidoka-to-Milner reach that are
credited back upstream to Minidoka canals and the Minidoka Project instead of being included in the
natural flows applied to the Twin.Falls and North_Side canals™

* The City of Pocatello was granted leave to amend its Objections on May 21, 2008, but on May 18, 2009,
the City filed its Motion to Withdraw Objection to Minidoka Credit Remark — the Motion was granted the
sarne date,

*Idaho Ground Water Appropriators, Inc. (“Ground Water Districts™) is a party here because it Jjoined in
earlier summary judgment proceedings (01-4, er al.) involving nine of the above 15 subcases,
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included a number of premises (paraphrased in part here) to explain the context of their
~ Agreement:
1. MID and BID are part of the Minidoka Pro ject and are entitled to all irrigation
water stored in Lake Walcott behind Minidoka Darm.
2. TFCC and NSCC are entitled to certain storage water and natural flows from the
Snake River downstream from Minidoka Dam which pre-date storage rights in Lake
Walcott,
3. The Foster Decree entitles MID and BID to a credit to their storage uses for
return flows from the Minidoka Project below Minidoka Dam “so long as the return flow
- - - exceed(s] losses to the Snake River as the result of storage of water behind Minidoka
Dam in Lake Walcott . . . which [credit] shall be provided from the storage of TFCC and
NSCC.” |
4. While the return flow may benefit natural flows to TF CC and NSCC, evaporation
losses from Lake Walcott could injure AFRD#2’s natural flow rights.
5. The parties want to avoid further disputes “as to the method by which net return
flow credits shall be computed to meet the intent of the Foster Decree.”

Based on those premises, the parties then agreed that TFCC and NSCC would
provide 14,500 acre-feet of storage water annually to MID, BID and AFRD#2. The
parties then agreed:

The evaporation and water supply accounting provisions contemplated by
the Foster Decree and set forth herein, are required for the administration
of the water rights of the respective parties and shall be incorporated into
and become a part of any final decree entered by the court in the Snake
River Basin Adg'udication. el :

IDWR Exhibit 3, at 4.

Trial and Amended Minidoka Credit Remark
Trial on the Minidoka Credit Remark was held on May 20, 2009, at the SRBA
Courthouse, Twin Falls, Idaho. The following counsel appeared:

* The 2006 Settlement Agreement was signed by all the parties, but not “approved” by the IDWR Director.
At trial, counsel for IDWR explained that former Director Karl Dreher did not sign the Agreement because
of ongoing proceedings, but he and Interim-Director Gary Spackman support the Agreement as well as
inclusion of the amended Minidoka Credit Remark incorporating the Agreement.
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Travis L. Thompson
Burley Irrigation District
North Side Canal Co.
‘Twin Falls Canal Co.
John K. Simpson
Idaho Power Co.
W. Kent Fletcher
Minidoka Irrigation District
David W. Gehlert
USDI/BOR
David I. Stanish
State of Idaho
Candice M. McHugh and Scott J. Smith
Idaho Ground Water Appropriators, Inc.
Garrick L. Baxter
IDWR

At the beginning of trial and in light of the 2006 Settlement Agreement, IDWR.
offered the following amended Minidoka Credit Remark in place of its initial

recommended Remark:

The operation, use and administration of this water right is subject to the

terms and conditions of the Settlement Agreement signed on February 14

2006 with Minidoka Irrigation District, Burley Irrigation District, Twin

Falls Canal Company, North Side Canal Company and American-Falls

Reservoir District #2 and recorded in the Bonneville County Recorder’s

Office as Instrument No.’
IDWR Exhibit 4. ¢

Early on,@Ground Water Districts conceded that if the Court determines there
is a legal basis for the amended Minidoka Credit Remark, the credit should be calculated
based on the 2006 Settlement Agreeme@At the conclusion of trial, the parties agreed to
submit simultaneous post-trial briefs / proposed findings of fact and conclusions of law
on July 31, 2010, and responses on August 28, 2010.
Discussion

The earliest calculations of the Minidoka Credit date from 1919, six years after

entry of the Foster Decree. Between 1919 and 1977, Water District 01 managers

* IDWR Exhibit 4 included the following 10 subcases: 01-209, 01-210, 01-21 1A, 01-211B, 01-212, 01-213,
01-214A, 01-214B, 01-218 and 01-219; subcase 01217 was inadvertently omitted. Those are the same 11
subcases IDWR recommended for partial decrees. IFthe Court determines there is a legal basis to include
the amended Minidoka Credit Remark, IDWR said it will add the instrument recording information to each
of the 11 partial decrees.
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calculated net gains and losses in both the Neeley to Minidoka and Minidoka to Milner
reaches. In 1978, the method of calculating the credit was changed when the accounting
was computerized — a credit was then calculated if there was a daily gain in the lower
Minidoka to Milner reach when the Minidoka or Burley Irrigation Districts were using

storage water,

That method of calculating the credit was used for the next 22 years, until the year

2000, when former-Water District 01 manager decided to stop calculating

the credit. He felt there was no legal basis for return flow credit. In his words, it was like

a water right but without elements, an “aberration in water distribution.” No one else in

Water District 01 got return flow credits because, in his opinion, “water users are not

entitled to return flows.”

m Director Dreher overruled Mr. Carlson’s decision to abandon the
credit and another accounting procedure was fried. But when the Twin Falls and North
Side Canal Companies complained about the effect of the new procedure on their natural
flow rights, the five senior surface water users began several years of negotiations

resulting in the 2006 Settlement Agreement. In 2007, the Director ordered the current

Water District 01 manager Tony Om to administer water in accordance with that
Agreement, mainly to provide certainty in both wet and dry years.

American Falls Resérvoir District No. 2 was included in the Agreement even
though it was not a party to the Foster Decree because of concerns of how changes in
evaporation rate calculations for Lake Walcott might affect its natural flow rights. In the
agreement, it received a “token” amount (1,000 afy) mainly “to avoid legal expenses™’

In recent years, with the advent of conjunctive management, the Ground Water
Districts became concerned that the Minidoka Credit Remark would adversely impact

mitigation or replacement requiréments placed on them in diy years.® In these

" The Minidoka Credit Remark was also recommended for the five USDI/BOR claims (01-2114, 01-214A,
01-217,01-218 and 01-21 9) even though the United States was not a party to the Agreement because its
uses (irrigation, power, irrigation storage and irrigation from storage) are integral to the Minidoka Project,
The USDI/BOR supports incorporation of the 2006 Agreement.

¥ In their Post-Trial Brief, the Ground Water Districts wrote:
The SWC [Surface Water Coalition] delivery call was initiated in 2005. A material
injury order was issued by the Director finding material injury to TFCC and NSCC and
ordering junior ground water users to provide mitigation water to those entities, And, the
Junior ground water users’ mitigation. obligation to TFCC and NSCC increased by the
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‘proceedings, if the Remark has a legal basis, they urge that any Minidoka Credit be

Mr. Olenichak said that the Minidoka Credit has always been calculated
separately from mitigation requirements in delivery calls, Mr. Carlson suggested that
without the credit remark, the Ground Water Districts might benefit because there would
be less need for mitigation water. Both witnesses agreed the requirements of the Foster

"‘-—-_...___‘______._—-—————'——""——_““—”—“_‘_‘"‘—/”

Decree are binding law
‘—"__‘\_',_._'-/F

CONCLUSIONS OF LAW

Minidoka Credit Remark

The central focus in these Minidoka Credit Remark subcases must be Judge
Edward A. Walters’ admonition to the Idaho State Engineer in 1913. Regardless of
whether the Foster Decree is considered a private adjudication or not, the Judge ordered
the State Engineer to détermine whether the water flowing at the Minidoka and Milner
Dams is storage water or natural flow. The measurement of natural flow was important
because he found that senior water right holders downstream from Milner Dam are
entitled to the natural flow measured at Milner Dam “unaffected by the diversions or
acts of the parties hereto . . or by the release of stored water [emphasis added].”

Since 1919, the State Engineer complied with Judge Walters’ order by crediting
the Minidoka Project (MID and BID) with return flows to the Snake River when the
Districts were using their storage water. At first, the net gains and losses were calculated
both above and below Minidoka Dam, but since 1968, only below the dam.

Judge Walters likely knew he was creating ar{anomaly in Idaho water lagy —

granting a surface water user a right to return flows which would otherwise be lost when

the water left its contiol. But his solution was necessary because then it would have been

“inequitable” for senior water right holders below Milner Dam to claim their 1900

amount of the Minidoka Credit that reduced their senior natural flow water rights. In

other words, the Director was now seeking mitigation water from_ground water-asers-for
the benefit of TFCC and NSCC.. What TFCC and NSCC pave away through the

;%/ Minidoka Credit to the Minidoka Canals, they now receive from ground water users in
the form of mitigation water.
Brief, at 28.
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- -priority against holders of junior storage water rights above Milner Dam — the Minidoka
Project. Stipulation to Foster Decree, IDWR Exhibit 1.

While everyone agrees the Minidoka Credit is an “aberration in water
distribution”™, nevertheless, the State En gineer was bound to enforce the terms of the
Foster Decree. Exactly howmm
et .

- suggests the State Engineer has routinely determined natural flows and credited return
4‘50 flows to the Minidoka Project fof 91 years. When the parties to the 2006 Settlement
Agreement offered a simpler more predictable mechanism agreed to by the natural flow
appropriators, the Director merely incorporated the Agtreement into his recommendations.
There was no suggestion the amended Remark would not comply with the Foster
DeMWm&m is the best method to

rmeet that obligation.

Arguments that there is no legal basis for the amended Minidoka Credit Remark

recommended by the Director must fail simply because the Judge Walters ordered the

Director to do just that, To suggest the Remark has al basis is to ignore the Foster

Decree. Likewise, the argument that Miridoka Credit water must be subordinated to

junior ground water rights fails because there is no evidence that any of the ground water.

claims even existed when the Foster Decree was entered. The Ground Water Districts
acquired their rights subject to all valid existing water rights and decrees and it does not

matter that they were not parties to the lawsuit filed decades before their water rights

% existed. Of course, if the ground water appropriators held water rights before 1913, but

were somehow excluded from the lawsuit, their argument would be valid. But such is not

the case here.
o LasC ere

When a call on the river is made in water short years, the Director is required to
enforce water rights in priority consistent with conjunctive management which
sometimes implicates ground water ri ghts. But the Director has consistently calculated
the Minidoka Credit wholly separate from mitigation requirements in delivery calls. The
suggestion that subordination of Minidokd Credit water might benefit the Ground Water
Districts is mere speculation. To somehow partially insulate the Ground Water Districts

from a potential mitigation requirement in a delivery eall would be to suggest all junior
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water rights might be similarly exempt. Such an idea is contrary to Idaho’s prior
appropriation doctrine and wholly unenforceable.

An argument might be made that even though AFRD#2’s surface water rights pre-
date any of the Ground Water Districts’ rights, its Minidoka Credit water should be
subordinated because it was not a party to the Foster Decree. But the fact is that
AFRD#2 lies downstream from Minidoka Dam and diverts jts water the same as the
Minidoka Project — from Lake Walcott. That suggests AFRD#2 is an i_nimlwrtfof
Judge Walters’ order to idenﬁ@_gg%wwmﬁg\mwm;

flows. Hence, the District must be considered when the Director determines the “water

flowing in Snake River at the Minidoka and Milner Dams.” Foster Decree, at 10.

When the Ground Water Districts argued the Minidoka Credit Remark should not
impact their water rights simply because they were not parties to the 2006 Settlement
Agreement, they miss the point. They are bound by the Foster Decree and the amended
W@ﬂjﬁ nothing more than a codification of its terms which the

Director has endorsed.

As noted during the trial, exactly how the return flows were calculated over the
years has been problematic and unpredictable, The Agreement was negotiated by the
parties who hold “a beneficial interest in the water stored in Lake Walcott [MID and

| BID]” and the parties who “own, operate and maintain Carey Act projects which are
entitled to receive . . . natural flows from the Snake River at Milner Dam located
downstream from Lake Walcott [TFCC and NSCCT”, plus AFRD#2.° IDWR Exhibit 3,
at 1. That group encompassed all water users with a direct interest in settling
“disagreements as to the method by which net return flow credits shall be computed to
meet the intent of the Foster Decree.” IDWR Exhibit 3, at 2. In sum, the indispensible
parties were joined and they agreed to a better way to administer their storage and natural

flow rights as mandated by the Foster Decree.

% The Ground Water Districts pointed out that AFRD#2 did not exist in 1913 when the Foster Decree was
entered and yet it joined in the 2006 Settlement Agreement. As noted carlier, it was joined because
evaporation losses from Lake Walcott might affect its natural flow rights and “to avoid legal expenses.”
That made the District a necessary party to the Agreement,
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Finally, the IDWR Director has determined the amended Minidoka Credit
Remark is necessary for definition or administration of the above water rights and the

Special Master agrees.

Ground Water Districts Exhibit 25

At trial, the claimants (MID, BID, TFCC, NSCC and AFRD#2) objected to the
Special Master’s admission of Ground Water Districts Exhibit 25 because it may have
been submitted during negotiations over the Minidoka Credit leading to the 2006
Settlement Agreement. The exhibit is a lengthy document entitled “Water Accounting
for the Snake River, Neeley to Milner — Minidoka Project credit, by: Barker, Rosholt &
Simpson, LLP” dated June 11, 2003. The exhibit includes two letters, dated June 11 and
17, 2003, signed by Amy D. Chestnut for the law firm and addressed to IDWR Director
Karl Dreher. The first letter states:

In light of your invitation to provide the findings of our research regarding
the long-term administration of the Minidoka Project credit resulting from
an interpretation of the Foster Decree, we aitach a compilation and a
historical overview of the Foster Decree.

This document has been prepared after several months researching various
files and collections at the University of Idaho archives, State of Idaho
archives, and Bureau of Reclamation documents.

The exhibit was admitted at trial as part of IDWR’s a public record. There is no
sound reason to reverse that ruling simply because the document may have been -

submitted during negotiations among parties to the later 2006 Settlement Agreement.

"The document was sent to the Director at his invitation and basically summarized Ms.

Chestnut’s research of other public documentrs'_: It was obviously intended to help the

Director become better iﬁfonned before he was asked to “approve” the agreement and
likely helped the Director in his adininistratibn of the water rmthe
Foster Decree. |
RECOMMENDATION
THEREFORE, IT IS RECOMMENDED that if the SRBA Presiding Judge

determines some or all of the above 15 claims are valid, the amended Minidoka Credit
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Remark recommended by the Director be included under the element “Other provisions

necessary for definition or administration of this water right.”” '°

DATED February 12, 2010.
Koy ﬁ/ﬁ@v

TERRENCE A. DOLAN
Special Master
Snake River Basin Adjudication

'® Some or all of the 15 subcases remain contested on other issues yet to be determined. Therefore, they
should not be considered for partial decrees until all objections have been resolved,

SPECIAL MASTER REPORT
AND RECOMMENDATION
SABASIN FOLDERSYMRRAM merv00209.doc

11



01-00209
01-00210
01-00211Aa
01-00211EB
01-00212
01-00213
01-00214A
01-00214R
01-00217
01-00218
01-0021¢9
01-10187
01-10188
01-10132
01-10194

{Subcase list: MINICREDIT)

2/12/10



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA )} Subcase No.: 45-512
)
Case No. 39576 ) STANDARD FORM §
) :
} STIPULATED ELEMENTS OF A
} WATER RIGHT

This form is used to report the stipulated elements of ope water right acquired under state
law and/or ane federal reserved water right. Submission of this form will not antomatically
result in the issuance of a partial decree. The Presiding Judge or Special Master will conduct any
hearing necessary to determine whether the facts, data, expert opinions and law support the
issuance of a partial decree for the water right.

The parties agree that the Snake River Basin Adjudication Court has jurisdiction of the
parties and subject matter to enter a partial decree for this water right; that they have been served
with sufficient process, according to the law; and that they have appeared, prosecuted, and
defended their positions with regard to this water right dispute.

The parties and IDWR agree and stipulate that the elements of this water right
should be described per the attached. The parties and IDWR have further indicated their
cencurrence by initialing each of the attached pages.

CLAIMANT: OBJECTOR:

Burley Erigation District United States on behalf of the
Bureau of Land Management

Roger D. Ling Date David L. Negri Date

Attorney for Burley Irigation District Attomey, U.S. Department of Justice

Environment and Natural Resources Div.

IDWR CONCURRENCE:

Christopher M. Bromley Date
Deputy Attorney General
Attorney for IDWR

Standcrd Form 5 Subcase No, 45-512
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03/30/2008

IDAHO DEPARTMENT OF WATER RESOURCES
REQOMMENDFD WATER RIGHTS ACQUIRED UNDER BTATE LAW

RIGHT NUMBER:

NAME AND ADDRESS:

SO0URCE:

QUANTITY:

PRIORITY DATE:

POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

PLACE OF USE:

QOTHER PROVISIUNS

45-512

BURLEY IRRIGATICN DIST
250 E 100 S
BURLEY ID 83318

150,000 CFs

04/03/1209

TL0S R25E 530 SEMESE Witbin CASSIA County

FURPOSE OF UiSE RPERIOD OF USE RUANTITY
IRRIGATION 03715 11/15 150.000 CFs
47643 ACRES TOTAL

The boundary encompassing the place of use Ffor this water right is

described with a digital boundary as defined by I.C. Section 42-202B(2) ang
authorized pursvant to I.C. Section 42-1411(2)¢h). The data comprising the
digital poundary are incorporated herein by reference and are stored on a
CD-ROM disk issued in duplicate originals on file with the SRBA District Court
and the Idaho Dapartment of Water Rescurces. A map depicting the place

of use is attached hereto to illustrata the place of use deseribed by the
digital houndary.

THIS RIGHT IS LIMITED TO THE IRRIGATION OF 41,202 ACRES WITHIN THE
FLACE OF USE DESCRIBED ABOVE IN A SINGLE IRRIGATION SEASON.

NECESSARY FOR DEFINITION OR ADMINISTRATION OF THYS WATER RIGHT:

This partial Secrae is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of the water
rights ag may be ultimately determined bw the Court at a point in time no
1a.‘tier than the entry of a final wnified decresa. Section 42-1412{6}, Idabo
Code.

EXPLANATORY MATERIAL: BASIS OF CIATM - Dacread

Standard Form 5

45.512
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CERTIFICATE OF SERVICE
Icertify that on » 2008, I caused to be served true and correct
copies of this Standard Form 5, to the following persons, in the manner indicated and addressed
as follows:

1, Original to:
Clerk of the District Court —_Overnight Mail
Snake River Basin Adjudication __Regular Mail
253 Third Avenue North ___Hand-Delivered
P.O. Box 2707 __Facsimile
Twin Falls, ID 83303-2707

2, Copies to:
U.S. Department of Justice —_Overnight Mail
Environment & Nat’l Resources Division __Regular Mail
General Litigation Section _Hand-Delivered
550 West Fort Street, MSC 033 __Facsimile
Boise, ID 83724
Roger D. Ling —Overnight Mail
Robinson Assoc. __Repular Mail
P.O. Box 396 __Hand-Delivered
Rupert, I 83350 .Facsimile
IDWR Document Repository Overnight Mail
P.O. Box 83720 __Regular Mail
Boise, ID 83720-0098 __Hand-Delivered

__Facsimile

Stondard Form 5

Signature of person or atiorney mailing the form

Subcase No. 45-512



DRAFT
RETURN FLOW CREDIT SETTLEMENT AGREEMENT

THIS AGREEMENT, miade and entered into this 17% day of January, 2006, by
and between Minidoka Irrigation District (“MID”), Burley Irrigation District (“BID™), T\;vin
Falls Canal Company (“TFCC”), North Side Cana) Company (“NSCC”), and American Falls
Reservoir District #2 (“AFRD#2™).

WITNESSETH

WHEREAS, MID operates and maintains the Northside Division of the Minidoka
Project constructed by the United States of America, Departme_nt of Interior,. Bureau of
Reclamation (“BOR”): and |

WHEREAS, BID owns, operates and maintains what is known as the Southside
Pumping Division of the Minidoka Project originally constructed by the BOR; and

WHEREAS, as a part of the Minidoka Project, MID and BID received or are
entitled to receive all irrigation water stored in Lake Walcott by the Minidoka Dam constructed,
operated and maintained by the BOR, pursuant to spaceholder contracts with the BOR, and are
the beneficiaries of this storage facility and hold a bencficial interest in the water stored in Lake
Walcott for use on lands within the respective irrigation districts; and

WHEREAS, TFCC and NSCC own, operate and maintain Carey Act projects
which are entitled to receive and recejve storage water from BOR facilities and natural flows
from the Snake River at Milner Dam located downstream from Lake Walcott, which natural flow
water rights held by said canal companies predate the storage rights held for the storage of water

in Lake Walcott; and

WHEREAS, the Foster Decree dated June 20, 1913, entered in the case entitled

RETURN FLOW CREDIT SETTLEMENT AGREEMENT - 1
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Twin Falls Canal Company v._Charles N. F, oster, et al., provides, in part:
. . . the state engineer of the state of Idaho, or his duly authorized deputy,
shall determine what part of the water flowing in Snake River at the
Minidoka and Milner Dams, is storage water and what part is natural
flow, . . . the amount of the natural flow to be determined as such natural
flow would be, if unaffected by the diversions or acts of the parties hereto
or any or either of them or by release of stored water, the natural flow to

which the Twin Falls Projects are entitled to be measured to them at the
Milner Dam.

and

WHEREAS, the above provision in the Foster Decree has been interpreted by the
parties, the Watermaster of Water District 01, and the Director of the Idaho Department of Water
Resources (formerly the state engineer of the state of Idaho), to mean that so long as the retum
flow from the divisions of the Minidoka Project operated and maintained by MID and BID to the
Snake River exceed losses as the result of storage of water behind Minidoka Dam in Lake
Walcott that are not otherwise accounted for, that MID and BID, when using storage water, will
be entitled to a credit to said storage uses resulting from these return flows, which shall be
provided from the storage of TFCC and NS CC; and

WHEREAS, there has arisen from time to time disagreements as to the method by
which return flow credits shall be computed to meet the intent of the Foster Decree, and it is the
desire of the parties that issues that have previously arisen be resolved for future administration
of the storage and natural flow rights of the parties hereto by this agreement.

NOW, THEREFORE, for and in consideration of the mutual covenants and
agreements herein contained and the benefits hereinafter provided, the parties do hereby

covenant and agree as follows:

1. In lieu of and as a replacement for an annual accountihg of losses from the
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natural flow of the Snake River as the result of the operation of the storage of water in Lake
Walcott by the Minidoka Dam and the credits to the Snake River arising from return flows
occurring as the result of the operation of the Minidoka Dam and the Northside Division and
Southside Pumping Division of the Minidoka Project, TFCC and NSCC will provide 14,500
acre-feet of storage water annually to MID, BID and AFRD#2 in the following manner, to-wit:

A TFCC will provide 6,750 acre-feet of storage water annually.

B. NSCC will provide 7,750 acre-feet of storage water annually.

There shall be credited annually to MID 8,370 acre-feet of storage, to BID 5,130
acre-feet of storage, and to AFRD#2, 1,000 acre-feet of storage.

The storage water credited to MID, BID and AFRD#2 may, as they determine, be
diverted for use on lands within their respective service area or may be rented to third parties,
which water shall be diverted and delivered through the diversion works and distribution system
of the respective entity leasing said water to the third party.

2. The storage water provided under this agreement and diverted and rented
as herein provided will not impact the nétural flow or storage rights of any other water users in
Water District 01, the transfers and uses of sfored water as herein provided being an integral part
. of the operations of the parties to this agreement.

3. Water District 01 and its Watermaster shall adopt an accounting program
which will account for evaporation from storage reservoirs providing storage water within Water
District 01 by which evaporation losses from Lake Walcott shall be considered a part of thé total
evaporation losses from all reservoirs and such evaporation losses shall be proportionately
allocated among all reservoirs and the spaceholders entitled to receive storage water from said
storage facilities pursuant to spaceholder contracts with the owner of said facilities.
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4. The provisions herein required for the administration of the water rights of
the respective parties shall be incorporated into and become a part of any final ﬂecree entered by
the court in the Snake River Basin Adjudication proceedings now before the SRBA District
Court of the Fifth Judicial District of the State of Idaho, in and for the County of Twin Falls.

5. The provisions contained in this agreement represent the entire
understanding and agreement between the parties hereto pertaining to their respectlve watef
rights and the inter-relationship of those rights with water rights of other parties to this
agreement, and there are no oral agreements between the parties pertaining to their respective
water rights and the administration of those respective rights that .will in any way interfere with
the terms and provisions of this agreement.

6. The parties hereto stipulate that they, and each of them, have had an
opportunity to be represented by legal counsel of their choice in the preparation of this
agreement, that they have read this agreement and understand the contents thereof, and each of
them fuity understdnd the terms, provisions, and the legal consequences of this agreement.

7. This agreement may not be modified, amended or otherwise altered except
upon the unanimous agreement of the parties to this agreement in writing, and approval by the
Director of the Department of Water Resources.

8. Each party to this agreement shall cooperate fully in executing,
acknowledging, and delivering any instruments required to accomplish the intent of this

agreement and shall join with all parties of the agreement in taking such action as may be
| required to fully effectuate the terms of this agreement.

9. The consideration of this agreement is thé mutual covenants and

agreements herein contained, and should any of the covenants be deemed to be invalid or are not
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effectuated, any party to the agreement may give notice in Writing of the same and shall be
entitled to declare the agreement null and void if not resolved within sixty (60) days after sasid
notice.

10.  This agreement shall be binding upon the parties hereto and their
respective successors and assigns, and shall become effective upon the execution of the
agreement, approval by the Director of the Idaho Department of Water Resources.

IN WITNESS WHEREOF, the parties hereto have executed this agreement which
shall be deemed effective on the day and year first above written.

MINIDOKA IRRIGATION DISTRICT

[SEAL]
ATTEST:
By:
President
Secretary
BURLEY IRRIGATION DISTRICT
[SEAL)
ATTEST:
By:
President
Secretary
TWIN FALLS CANAL COMPANY
[SEAL]
ATTEST:
By:
President
Secretary
NORTH SIDE CANAL COMPANY
[SEAL]
ATTEST:
By:
President
Secretary
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AMERICAN-FALLS R_ESERVOIR DISTRICT #2

[SEAL]
ATTEST:
By:
President
Secretary
APPROVAL

I, the undersigned, Director of the Idaho Department of Water Resources, having
become fully aware of the issues involved giving rise to this Settlement Agreement by the
parties, and being fully informed as to the terms of the Agreement, do hereby APPROVE the
Settlement in all respects. '

DATED this day of , 2006.

Kar] Dreher
Director

STATE OF IDAHO )
) ss.
County of )

On this _ day ofJ anuary, 2006, before me, the undersigned, a Notary Public in and
for said State, personally appeared and , President and
Secretary, respectively, of Minidoka Irrigation District, known to me to be the persons whose
names are subscribed to the within instrument, and acknowledged to me that they executed the
same on behalf of said entity.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

Notary Public for Idaho
(SEAL) Residing at:
My Commission expires:
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STATE OF IDAHO )
) ss.
County of )}

On this  day of January, 2006, before me, the undersigned, a Notary Public in and
for said State, personally appeared and __, President and
Secretary, respectively, of Burley Irrigation District, known to me to be the persons whose
names are subscribed to the within instrument, and acknowledged to me that they executed the
same on behalf of said entity.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

Notary Public for Idaho
(SEAL) Residing at:
My Commission expires:

STATE OF IDAHO )

) ss.
County of )
On this day of January, 2006, before me, the undersigned, a Notary Public in and
for said State, personally appeared and , President and

Secretary, respectively, of Twin Falls Canal Company, known to me to be the persons whose
names are subscribed to the within instrument, and acknowledged to me that they executed the
same on behalf of said entity.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

Notary Public for Idaho
(SEAL) Residing at:
My Commission expires:
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STATE OF IDAHO )
) ss.
County of )

On this ____ day of January, 2006, before me, the undersigned, a Notary Public in and
for said State, personally appeared and , President and
Secretary, respectively, of North Side Canal Company, known to me to be the persons whose
names are subscribed to the within instrument, and acknowledged to me that they executed the
same on behalf of said entity.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written,

Notary Public for Idaho
(SEAL) Residing at:
My Commission expires:

STATE OF IDAHO )

) ss.
County of )

Onthis __ day of Janary, 2006, before me, the undersigned, a Notary Public in and
for said State, personally appeared and , President and
Secretary, respectively, of American-F alls Reservoir District #2, known to me to be the persons
whose names are subscribed to the within instrument, and acknowledged to me that they
executed the same on behalf of said entity.

IN WITNESS WHEREOF, T have hereunto set my hand and affixed my official seal, the
day and year in this certificate first above written.

Notary Public for Idaho
(SEAL) Residing at:
My Commission expires:
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