Fpnn 201,

IS SO

prlication for. Cransl’er of water Right

BTATE OF IDAHO,
County of DI/'/W
}f&g A Warali,
_That his neme m_.}!,{%-'ﬂi M‘_IIIW

N
[ )
. -

....... , being 'ﬁrat duly sworn, deposes and sags:

; that he is of lawful age, a citizen

. of the United Btates and of the Btate of Idaho] and that his postoffice address ls__J_ﬂ_XCM/. \IAN

: That he is the owner and using a certain water right of. W*W g of the
. waters of éﬂﬂL Q}Mé ..... S . ——— -
Gounty of dewmbis L. , State of Tdsho,- mpmgkmm,hténm
W‘lﬁwmmemh_"_by decree of Jndge..]l_!’f Hamdnsd , of the
‘}W____---__-T _______ Judicial District-of the State of Idaho, in and for the Couniy of________
E QE'MM . , in the case of :hiﬂ._-/‘_’éi"kh‘ﬂ__td’ AZ!
8, }M.-Mm J)_‘:AL._-_'_‘ ________ e , 8aid decree bearing date of_‘itfl@m-&:&u. 3..2.__J‘|_5__-

of-the-Siate-of-Tdnhor dated—= =

)+ for the purpose of irrigating the
tollowing described lands situate, lying and Leing in'the County of_gmm -
State of Idaho, to wit fﬁl&.ﬁfk‘tl&---ﬁﬁ-_ls__tﬁu‘.!::1.--11& Akl . Mﬁn__MthWJn.zj.p’qu__ :

. 541‘{? 2 sk, ?&fﬂmf. 23 Ered ¢, Basae Minddsnn .

:.‘;: L a-HaPaeH

nght-sb-mshea,—ephave become the owner thereof in the following ma.nner, b AT -

b‘l i, diease lf @w:ﬁ

as per abstract of title of said water right hereto attached and made a part of this atatement;
That said waters are now dwerted rrom saad stream s.t\;:fiﬂﬂ_é_"!s:in&}am 31:@91«4;

;{[ ﬁ‘ RN ‘

and conducted to the above described lands through MMLMM ﬁbﬂdﬁ/ mii’{.dtrﬂ M/_..__,
ag per mep hereto attached and of this afidavit made a parf; .

That affiant and petitioner desires to abandon the use of_M_M_MmMﬂ_-_-_--_;___
of said water upon the above described land, and to convey and use same upon the followifg tract;

sitdate, ying and being in the County of_glcrk.m.jtdl and Btate of Idaho, to

wit: %@_-.il& L TAIN qﬂwlo m.ﬂm%-m festh e}ﬂmﬁe&ﬂd‘w




That h(a\mtends to d.itert and convey sald_%dlﬂfu bﬂ"&lﬂ. . of water to the tract

of land last above deseribed in the following manner, to wit:

. Lmb VF WM 1 Yasth g}"ﬂwu# yARIPIN

z.m set forth npon the map hereto attached; and
That no one will be injured by such tranasfer. '
WHEREFORE, Aﬂant and Petitioner prays that the Btafe Engmeer of the State of Idaho

shall fssue to hun the proper'terﬁﬂeate aumg such transfer, and give proper notice of the

‘same to the Water Commigsioner of this Division, in accorda:nce with the provigions of Section 11,

BHouse Bill No. 146, of the Lews of the Seventh Bession of the Legislature of the State of Idaho.

e Z _--xﬂk .

Bubscribed and sworn to before me tlus _____ Zél_ _________ day’ czgém —
SV E 7y

WIRT LA

STATE OF IDAHO, . i
&8.

County of J"’W‘M .
WWEM _____________ and )Wwww

being first duly sworn, each for himself, and not one for the other, deposes and saya: That he js a

citizen of the United States and of the State of Jdaho, residing a,t_*f'lfﬂ?!{ﬂ“' M

thei he is a wser of water from }M‘_M ............. , County of Otw"M

el 4

lands therein mentioned and descnbed end is not in any way intereated in either, nor in any way re-

lated to said petitioner; that the statements-and allegations therein made are true of his ¢wn knowl-

edge; and that no oﬁe will be injured by the granting of the certificate anthorizing the transfer there- ..

W

in petitioned.

Subscribed and sworn to hefore me this._.

e __,A. D 190.4 -
BTATE OF I:DAHO. }
. . o4
Couniy of. otmjﬂ/\/ .
T, Haneid M. Sim L . Wastermaster of_}‘.fi_/’!/_('{w% ______________ .-
County of.“.t_””"'&M ........ » State of Idaho, Whose poatofice address 1s.i”f_£m_1__

< . , have rewd-er heard read the foregoing affidavit and petition of.— -

I
e —— . DU




»

pa

9

e et e —

. opportunity having been"given to any and all persons bpposing gaid transfer to preaent their objec-

|

; T e i —
. !
|

44 _J{__MLLIW ____________________ , and, of my own knowledge, believe the same to be true
as to all matters therein alleged, and that no one will be injured by the transfer prayed to be an-
thorized ; and I hereby endorse my approval of said petition, and request that the State Engineer ;

will issne the certificate of transfer as petitioned; oz

aﬁjmw gkl ,Imw

4%&%30« _3Q, 1907

—— »&mﬁ_-_w_’&&d&'!: _______ to apply to the State Engineer of the State of Idaho for a

certifitate anthorizing the transfer of water as set forth in hig affidavit and petition herein, and.an

-&é___+_1%9 7___- _____ , according to the terms of said notice;
And it not appearing at said hearing that any ome would be materially injured by such trana-

{er:
"I hereby recommend that the said Btate Engineer of the State of Idaho issue his certificate

to said apphcant, authorizmg the- transfer ag prayed for in his petition; .o.l'_(.a.nd..lt-&ppe&pmg-ct—'

i

2 Fracks WM .-

Commissioner of Water Divigion No__e5.___

By : -




® R
qumNo.4z-212 : . Transfer No. §~355

Water Right No. __ 75-0019

STATE OF |IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Point of Diversion and/or the Place of Use

Name of applicant Dale T. Smedley Phone 876-3389

Post office address ___ gy, §1, Morgan, Utah_BADS0

A. DESCRIPTION OF RIGHT AS RECORDED

1. Right evidenced by:
0. Decreeio - John Wheeler & G. €, Willis . ..
] [Name)
incaseof _ g, 7. Andrews &.M. S._Andrewa . V5 ____Jobu.Martin,et.al . )
dated __ 9-30-1893 in_ 5th Dist, Court countyof _ Temhi —
{Name of court) :
b, License No. . issued by the |daho Department of Water Resources
¢.  Claim No. on file with the Idabo Department of Water Resources
2. If applicant is not the original holder of this right, explain how it was accuired and atiach 3 copy of
_ the deed or other evidence of ownership of the land to which the right is appurtenant
3. Sourceofwaler _ jJesse Creek . WbUY10 _ Salmon Kiver... —
4. Date of priority 1868 )
5.  Waler is used for the following purposes:
amount __3.60 _  for _irrisatfon . . mumeosesfrom  apre. L. 10 Nev. 1.
amaount lor . _ purposes rom o
amount ___ . der_ _ _ purposes from ) L
[month/day - buth dages inensive)
6. Total amount of water undler rights a3 gg__ . . wubic feet per second
. &lor
b ucrelzel per annum
7. Utocation of original point of diversionis gy Yof  py _ %ofSeetion 7
Township ___ 21% _ fange  _ 21g _ .BM,in  Lemhi .. County
Addilional peints of diversian, if any R . A . -
8. Lands irrigated or place of use:
HEhs MWL, S¥I HN
WP, RAMGE | SEC. e - o —— — g TATALS
WEVS ) MW e SWYa ] SEVa | NEVa| MW o] st [SEVL | HEVH | MW | BWEL | SEVY | HEV S MWL | 5WT e | SELa
e e ——— 1__-5_-":;. e | S i et o mmm e
_2ZWL 228 0 31 g L 4 | . ¥ |v Jv [ x _ S I 71 M
30 | X —lx e e B0
29 JSSNNE SNY N S D TN .SEIN G I ) DU SN (RN JNUONS DR WO .
) 19 X X 80
. T Total number of aores ta be ircigated 489
9,  Dascribe any ather water rights used far the same pueposes as described above




-B. DESCRIPTION OF PORTIO& RIGHT OWNED BY APPLICANT (if the emirulr!ght is owned by the

-applicant, omit part B}, 15'
7 ’ " 1. Amount of water: a. 0.30 cubic feet per second
N - &lor
b, 3727.9 acre feet per annum
2. Point of diversion  SW % NI %, Seclian 1 Tawnship __ 2iN
Range _ 21E L BM., Lemhd Caunty
Additional points
3. Place of use:
N S R Hew . b sl sav
TpTTTTE T NE'f-INW'.HISW'hl!m Hew| nw Swv.lsev. HW-I Nww swv.lsw. m-.]uvrt.-.lsww]stv. TOTALS
228 (226 | 31 o bo.9p - 39,99
C.. DESCRIPTICN OF RIGHT OR PORTION THEREQF, AFTER THE REQUESTED CHANGE
1. Change in point of diversion "
1> . .
a.  Amount of water to be diverted 0.30 __cls Bfar 127.94 gere feet
O b. Pointfs) of diversion ~ ap % ey %, Seetion 3 Township 91
' Range = 21E_ CBML, Lemhi County
Additional points NEYNEY;, See. 10, T. 21“, R. 21E, B.M. (.20 Lo be

_ _diverred from Chips Creek at the first Jisted point and 0.10 to be diverted
ta Pollard Tk, at The second Iisted point
-¢.  Description of diverting works

headbox and pipeline :ln springs at poinl: ut’ djVFrSlDl‘l

d. Descnbe the reasons for applying Tor a change in the point{s) of diversion

_to_apply water for better irrigation use

2. Change in place of use
2. Deseribe tho lands or place of use to which the right will be transferced:
MEl N, ’ SWY SEVe
W, RANGE SEC, £ - 5 TATALS
™ Nwwlswm]s:r/; HEW Nwlf.lswmlsm N!'!||Nw‘.-"c]iwl.ﬁlsil.f- New uwm'sww St
2x Laap 1 _ I S 1 20
2 ——— 20 20

Total sumber nf acres to be ierigated _ 40

S



"3 Draw a map indicating l?’. point(s} of diversion and/ar the new land 1¢ be .ed. Show clearly the
lant! involved by section, township and range number. ’
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SCALE: 2 inches cqual | mile, Draw ptan in ink.
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47  Remarks

} hereby assert that no one will be injured by such changa and the change does not constitwte an enlargerment

In use of the ariglnal right, Tha [nformation contained in this application is true to the best of my kn.uwtedge.

¢ Signature of applican} [
Subscribed and sworn to before me this lst _ day of October L1979

{Notary fp)iblfcl

My commission expires 6/15/81

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to cortify that { have examined Applicationt for Transfer of Water Rights No. _75-0019 _

~ and sald application is hersby APPROVED , subject to the following limitations and conditions:
—pursuant_to MEMORANDUM DECISTON_AND ORDER e

Witness my hand this 3@ ){‘//day of June 19 81 .

Director-

FOR DEPARTMENT USE ONLY

’ . ) A
Received by _Zze/ - Date _ -2 7F Protest filed by ,___j/:_'.;:_,;_f,-:;?:-a.:.\.;*..‘,‘,. Farteeh
‘-’34 . . -‘ -., # - 3 Fl 4
Prelim. check by R Fes TGO it e o iseesgs U f;{’--/ R 2‘/.{-,17 fed _gr-.'_{ Al
' A adad LA Lo FEI IR et AE VT
Receipted by a4/ Dote _.&-&~72 - i?.r.!:_,:uﬁ.?_d(.li_?::';f.‘,.g.‘:;ﬁ.;:.',f;;;,,':r,..'..:’_.__ .
S ' r ,
Published in _ Recorder—llerald . Copies af protest forwarded by _ < &
10/11 & 10/18/79
Pub. dates / Hearing held by . _Date
Walermaster recommendation requested on _10-9-79 Recommended lor approval denial
rec'd. "w -»“-f//"'" - by S, —




BEFURE TIE DIRECTOR OF THE DEPARTMENT OF WATER RESQURCES
OF THE
STATE OF IDAHO
IN THE MATTER QF PROYEST3 AGARINST APPROVAL OF

MEMORAMDUM DECISION

ARD GRDER

)
)
APPLICATION FOR TRANSFER NO. 75-0019 IN THE %
NAME OF DALE T. SMEDLEY }

On October 1, 1979, Dale T. Smedley applied to the Department uf Yater
Resources for a change #n the point of diversion and place of use of the waters of
Jesse Creek tributary to the Salmon River. The right scught to be changed is
evidenced by a decree to John Wheeler and €. C. Willis in the case of E. T. Andrews’

and W. 5. Andréws vs. John Martin, et al dated September 30, 1893 in the Fifth

Judicial Court, County af Lemhi. The right was decreed for 3.680 cubic feet per
second with the priority date of 1868, designating the point of diversion to be
within the SWiNWi, Sec. 1, Twp. 21N, Rge. 21E B.M., Lemhi County. The water wus
decreed for the irrigation of 480 acres within the SWi of Sec. 31; NE4NE4, NEASEX,
Sec. 30;. the NWiNWY, NiSW3, SWiSWi, Sec. 29; the E1SE}, Sec. 19, Twp. 22N, Rge.
22F B.M., Lemhi County. The portion of the right that is proposed to be changed ;
is 0.30 cubic feet per secﬁnd of water used for the irrigation of 39.99 ﬁcres of
o N fperteti: CEHAPIR EOVES VIR
land located in theL§H£SH1, Sec. 31, Tup. 22N, Rge. 22E B.ﬁg That partion of the
right is pronosed to be diverted within the SEASW4, Sec. 2 and NEANEL, Sec. 10,
Twp. 21N, Rge. 21E, B.M. for the irrigation of 20 acres within the NWiSWi, Sec. 1,
and 20 acres withio the NE4SEY, Sec. 2, Twp. 21N, Rge. 21E B.M., Lemhi County.
Naotice of this application was published on October 11 and 18, 1979 in
the Recorder-Herald of Salmon, Idaho. On Gctober 19, 1979, the Department received
the (initial protest against approval of this application from the estate of Walter
L. Blackadar, deceased and Shirtay C. Blackadar. A secend protest was received on
October 24, 1979 from the City of Salmon and a third on October 26, 1979 from Carl
T. Gaver and Maryaret Gaver. On Qctober 25, 1979, additional protests were réceived
from Nan Biackadar, Sue Blackadar and Robert L. Blackadar. The Department received
the final protest on Qctober 30, 1979 from Jehn Bryant,
The protests indicated that if the application for transfer was granted
jt would result in a change in the nature of use, would adversely affect existing
water rights and that the major portion of the right sought to be changed had heen

abandoned or forfeited through nonuse.



On Qctobar 24, 1980, the Department of Water Resources conducted a hearing
in this matter at the Lemhi County Courthouse in Salmon, Idaho. The applicant was
present and was vepresented by James C. Herndon, Attorney at Law. Hr. and Mrs.
Gaﬁgr were present alang with representatives of the City of Salwon and were repre-
sented by Fred Snook, jr., Attdrney at Law. John Bryant and the Rlackadar family
were present and represénted by Sherman F. Furey, Jr., Attorney at Law.

Prior to proceeding with testimony counsel for the parties invelved

. stieulated that the Department of Water Resources conduct a field examination to
deteémine'if there is transmission loss in that reach of Pollard Creek beEween.
Smedley's point of diversion and the divergion for the city ditch. [t was alse
stipulated that no more than féur acres had been irrigated by John Reddingten under
right 75-0018 for at ieast the past ten cansecutive years. The applicant and the
abjectors agreed to waive their righ£ to a propoﬁed decision and to allow the Director
to issue a final decision on the matter based upon the testimony and evidence
presented at the hearing, the findings of the field exam to be conducted by the
Department and the Director's understanding of the taw.

REVIEW OF EVIDENCE AMD TESTIMONY

Exhibits submitied at hearing.

1} Applicant's Exhibit No. 1 - illustration of diversion on Chipps.
Pollard and Jesse Creek designating approximate locations and distances bétween
diversions. A

2) Applicant's Exhibit Mo. 2 - aerial photo of drainage for water district
754, Jesse Creek, superimposed with U.S.G.S. i& minute series topegraphic map.

3) Applicant's Exhibit No. 3 - entitied warranty deed dated June 26, 1978.

1) Applicant's Exhibit No. 4 - entitied deed of water rights dated
© March 8, 1978.
, B} Applicant's Exhibhit No. 5 ~ entitled wafer district role for Water
Oistrict 75A, Jesse Creek, dated from 1963 to 1980.
TESTIMONY

‘The applicant testified that the intent of the application was to transfer
7% miner's inches to his Chipps Creek diversion and 74 miner's inches to his pollard
Creek diVEPS%On. This water would then be used to facilitate a gravity flow irri-
gation system which he hopes to install. Furthermore, water diverted st these two
points would be colTected in a reservoir tﬂ supplement irrigation later in the year
when water was.short\ Hé testified that both reservoirs would be less than 100

acre-feet in capacity and that none of the stored water would be used in the culinary

MEMORANDUM DECISTON AMD ORDER -- Page 2 .



S ®
systems for the proposed subdivision. He alse stated that-of the 736 acres which
he owns,arﬁund-SSO are irrigable.

John Reddington, witness for the applicant and previous holder of thez
water r{éht testified he had used the 15 miner's inches of water in question to
irrigate 4 acres of land which consisted of a small orchard and pasture. He cop-
tendéd this quantity of water Was necessary in order to irrigate the 4 acres because
of the gravelly soil. . |

Witness Leon Manning, consultant for the applicant, testified the duty af
watér on the Reddington property rould easily have been 15 miner's inches.for the
4 acres trﬁditionally irrigafed. He stated the applicant could definitely vse the
15 miner's inches of water requested by the transfer. It was his opinion that the
Blackadar water rights and Gaver's domestic well would not be adversely affected by
the proposed change_of points of diversion. He was unable to determine what effect
the transfer of 71 miner's inches to the applicant's Chipps Creek diversion would
have on the water rights for the City of Saimon.

Yirgil Schofield, watermaster for Water District 75A and witness for the
applicant, testified that about 10 years ago, the City of Saimon changed their points
of diversion to their present Tocation on Chipps and Pollard Creeks. He also con-
firmed that during the winter and July and August, the city diverted all the water
from Chipps Creek and that during these periods, the Blackadar and Reddingfon rights
were filled with watér rising in Pollard Creek below the city's diversion. e
testified that in perfoviming his duties as watermaster since 1962, it had been his
experience that the C}ty of Salmon did not requirve the entire Flow of Chipps Creek
in order to fill their first right and; therefore, the Lransfer of 74 miner's
inches to Smedley's upper diversion would not adversely affect the city's right.

He also testified that the city's rights were not measured until the water from all
three creeks had been combined in the municipal system. -

) Protestant Carl Gaver testified he is the holder of 16 miner's inches of
third right water wi£h a priority of 1888. He has traditionally diverted this water
fram %he city ditch about one-half mile upsiream from the Reddingtun.diVEFSiOHIand
used the water to irrigate zbout 10 acres of land. However, he indicated his primary
concern was the effect this transfer would have on his culinary we]l_which has his-
torically been recharged with the water remaining in the city ditch below his
diversion. Mr, Gaver explained that during those periods prior to 1979 when the
ditch was normally dry during the day there wotrld be flows in the city ditch at

night which recharged the shallow groundwater aquifer. However, in 1979, the city

MEMORANDUM DECISION AND ORDER -~ Page 3



@ | ®
nodified 1ts municipal system and initiated a storage procedure which stopped the
nightly flows in the city ditch and in August his well went dry. Mr. Gaver des-
cribed his ﬁel] as consisting of a two-inch galvanized pipe, 23 feet deep and located
about 60 feet from the bank of the city ditch.

Protestant Robert Blackadar testified that an 1868 priority right for 65
1/3 miner's inches is appurtenant to thé Blackadar Ranch. He stated in 1966 his
father, the late Walter Blackadar, initiated procedures to wmove their point of
diversion to its present location. This was completed in 1974, He testified it .
waslhis belief the soil types and textures were similar to those found on.the Redding-
ton property and that it had been his experience you could irrigate 135 acres of land
with 150 miner's inches of water. Mr. Blackadar stated his primary cbjection to the
proposed transfer was that the percent of Toss in the creek down to the Blackadar
diversion would no longer be shared with the Reddington right.

Robert L@?county agent for Lemhi County and witness for the Blackadar.
Estate, testified the City of Salmon has a 10-inch diameter pipe which diverts
vater from Chipps Creek inte Pollard Creek and a 12-inch diameter pipe which diverts .
the combined water of Chipps and Pollard Creeks into Jesse Creek. He stated the
city does divert all the water from Chipps Creek during July and August, during the
winter and quite often during those pefiods there is not sufficient water to fill
the city's 12-inch pipe on Pollard Creek. Although the city also diverts water
from Jesse Creek, he explained that Chipps and Pollard Creeks are the primary sources
for the city's waten4

William J. Cannon, mayor of the City of Salmon and witness for the city,
testified that although the Pollard Creek pipeline can carry excess water which is
released into Jesse Creek for downstream users there are periods of the year when
there is not sufficient water in the creeks to meet the city's needs. He testified
thet to his knowledge the city's first right water has always been filled. lle
explained when there is insufficient water to fill all of the second water right,

the remaining water is prorated ameng the owners of the second right water.

DEPARTMENT RECORDS OFFICTALLY NOTICED
" 1). Application for Transfer No. 75-0019 dated October 1, 1979.
2) Arfidavit of publicatjon dated Qctober 19, 1979.
1) lLetters of protest dated October 19, 24, 26, 29, and 30, 1979.
4) Notice of conference and/or hearing dated May 29, 1980.
5) Recess of hearing until July 19 and 20, signed May 29, 1980,

§) Stipulation waiving right to proposed decisian dated June 25, 1980.

MEMORANDUM DECISIQN AND ORDER -- Page 4



.ot 7) Field report, Departrment of Water Resources, dated October 8, 1980.

8) Decree in the matter of E. T. Andrews and W. S. Andrews vs. John

Martin, et al dated. September 30, 1893,

9} Decree in the matter of George G. Miller vs. Ernest Long, et al,
dated June 19, 1925,

10) Decree in the matter of Ada P. Pope as executrix of the estate of

Forest 6. Pope, decreased vs, Ernest Long, et al, dated January 9, 1939.

FINDINGS OF FACT

: 1) The portion of water right No. 75-0019 which the applicant is request-
ing to transfer has been used on approximately 4 acres of ground during the past 10
years,

2} For many years, the domestic well of protestant Carl Gaver diverted
water from the shailow groundwater aquifer which was artiFically recharged by night-
time flows down the city ditch. These flows creased when the City of Salmon installed
their storage facility in 1979 and began gtoring water during periods of low demand
through the municipal s&stem. '

3) The delivery system for the City of Salmon is capable of diverting

-water from Chipps and Pollard Creeks in excess of the amounts requirved to fill the

water rights claimed by the city on Chipps, Pollard, and Jesse Creeks. These
rights, while evidenced by decree, have mever been transfered to change the decread
point of diversion, place of use ar nature of use.

4} The City of Salmon has traditicnally measured its right after the
vater from Chipps, Pollard and Jesse Cregks have been combined. Any excess water,
js discharged into Jesse Creek upstream from the city ditch diversion.

5) Water diverted from Chipps Creek above the city's diversion will not
adversely a%fect any right held by the city provided there is water flowing past
the‘city's Jesse Creek diversion.

6) A field exam conducted by personnel of the Department of Rater Resources
determined that there was no loss due to seepage befween the points of diversion
proposed in application for transfer 75-001§ and the city ditch diversion.

- 1) The approval of application for transfer 75-0019 as requested would
result in an expansion of the use under the original right.

CONCLUSIONS OF LAW

1) The right being transfered by the applicant is limited to the quantity
of water necessary for adequate irrigation of 4 acres.

2} Water rights on Chipps, Poliard and Jesse Creeks will not be adversely

MEMCRANDUM DECISION AND ORDER -- Page 5°



® ®

affected by the establishment 6? the two points of diversion proposed by the applicant.

4) The applicant is entitled {o the transfer he has requested subject to
stich donditions as are nacessary to assure there will be no expansion in the use
establishédrunder the original right.'
R0t :

IT IS, THEREFORE, HEREBY ORDERED and Application for Transfer Wo. 75-001%
is APPROVED subject to the following conditions:

' 1) Tatalizing measuring devices and Tockable controling works of a type
acceptable to the Cepartment shall be pennanenp]y installed and maintained as part
of the diverting works.

2} Use of water under this transfer shall be subject to the contrel of
the waternaster of State Water District 75A, Jesse Cresk.
3) Diversion of water under this transfer will be 1imited to the quantity
of water necessary for the irrigation of 4 acres and shall not exceed 12 acre-feet
——

per anaum,

Dated this‘jgiifﬁay of June, 1981.

\.

457 //
P o Il
KE% ;EH DUNN

. Director

MEMORANDUM DECISION AN ORDER -- Page 6



STATE OF IDAHO 15719 & n
DEPARTMENT OF WATER RESOURCES DRBA

TRANSFER OF WATER RIGHT

TRANSFER NO. 4104
WATER RIGHT NO(8). 75-00019D/75-00021

This is to certify that: IDAHO ARROWHEAD WATER DISTRICT
1500 FULTON
BALMON ID 83467

has requested a change to the above captioned water right(s). This change in water
right (a}) ie authorized pursuant to the provisions of Section 42-222, Idaho Ccde,
provided the conditions listed below are met.

DIVERSION ANNUAL
BENEFICIAL USE PERIOD OF USE RAIE YOLUNE

Right No. 75-00019D :
DOMESTIC 01/01 to 12/31 0.30 CcFs 12.00 AP
Priority: 06/01/1868

Right No. 75-00021 :
DOMESTIC 01/01 to 12/31 0.10 CFS 42.17 AF
Priority: 05/01/1883

TOTAL: T0.40 CFS "56.17 AF
BQURCE IRIBUTARY oF
CHIPPS CREEK POLLARD CREEK
5} O ON: SWNW , Sec. 11, Township 21N, Range 21E

LEMHI- County

PLACE OF TSB: DOHESTIC
TWN RGE SEC

21N 21E 1 NWSW
2 NESE SWSE SESE
TIONS OF APPROVAL AND R 8

Right Nos., 75-0001%D and 75-00020 are subject to the conditions of tha Final Order
in the matter of Application for Transfer No. 4104.

Dated this 12-0— day of . 19

chief, Water Allcc. Bureau

fo o




» &

- AMOUNT BALANCE RIGHT

O TRANSFER NO. NAME C.ES. C.ES. NO,
H ’ b i ’ a_r JE _nAn1n
Wheetat 'y John—H -3 500108

Wheeler, John & Willis,
‘¢.C.

3.3 75-0019A

183———Ruse b Yincent—{u 4.3 A 75.00198
Replaced by City of Salmon Transfer
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION )
FOR TRANSFER NO. 4104 OF WATER )
RIGHT NOS. 75-00019D AND ) FINAL ORDER
75-00021 IN THE NAME OF IDAHO )
ARROWHEAD WATER DISTRICT )
)

Protests were filed with the Idaho Department of Water Resources {(department)
contesting the above described application for transfer, The department conducted a hearing, and
the hearing officer issued a recommended order on May 22, 1996.

FINDINGS OF FACT
Water Right History
1. On April 29, 1994, Idaho Arrowhead Water District {(Arrowhead) filed amended
application for transfer no. 4104 (application) with the department proposing to change the point
of diversion, nature of use and period of use of water right nos. 75-00019D and 75-00021.

2. Water right no. 75-00019 was decreed in 1903 to John Wheeler and C.C. Willis as
follows:

Rate of flow: 3.6 ¢fs (180 miner's inches)

Source: Jesse Creek

Use: Irrigation

Priority: 1868

Place of use; Parts of Sections 19, 29, 30, and 31, T22N, R22E, BM.

3. Water right no. 75-00021 was decreed in 1903 to Sophronia Pollard as follows:

Rate of flow: 0.10 cfs
Source: Jesse Creek
Use; Irrigation
Priority: May 1883
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Point of diversion: . Not described in decree
Place of use: Not described in decree

4, On Octaober 8, 1907, the state engineer approved a change in the place of use for
0.30 cfs (15 miners inches) of water right no. 75-00019. The place of use was changed to the
SE1/4ANW1/4, Section 6, T2IN, R22E, B.M. The water right transferred was referred to in the
department files as the "Ostrander water” or the "Ostrander right.”

5. On June 29, 1981, the Depariment approved application for transfer no. 2356,
filed by Dale T. Smedley, for water right no. 75-00021 as follows:

Rate of flow: 0.10 cfs

Source: Chipps Creek

Use: Irrigation

Point of diversion:  NE1/4NE1/4, Section 10, T21IN, R21E, BM.

Place of use: 40 acres within the NW1/4SW1/4, Section 1 and the

NE1/4SE1/4, Section 2, TS2IN, R21E, BM.

6. On June 30, 1981, the department approved application for transfer no. 2355, filed
by Dale T. Smedley, for part of water right no. 75-00019. The water right sought to be
transferred was the Ostrander right discussed in paragraph no. 4.

Ident no.: 75-00019D

Rate of flow: 0.30 cfs

Volume: : 12 AF

Source: Chipps Creek and Pollard Creek

Use: Irrigation

Point of diversion:  Chipps Creek - SE1/4SW1/4, Section 2, T2IN,

: R21E, BM.

Pollard Creek - NE1/4NE1/4, Section 10, T2IN,
R21E, BM.

Place of use: Four acres within the NW1/4SW1/4, Section 1 and the

NE1/4SE1/4, Section 2, T21N, R21E, B.M.

The Snake River Basin Adjudication (SRBA) claim filed for this water right no. 75-0019D claims
two (2) points of diversion,

7. Because of the identical place of use descriptions and simultaneous filing of
application for transfer nos, 2355 and 2356, there is some question whether the place of use
described by water right no. 75-00021 should have been limited to the four acres described by
water right no. 75-00019D.
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8. Application for transfer no. 4104 proposes to change water right no. 75-00019D
as follows:

Ident no.: 75-00019D
Rate of low: 0.30cfs

Volume: 12 AF
Source: Chipps Creek
Use: Domestic
Priority: 1368

Point of div: SW1/4NW1/4, Section 11, T2IN, R21E, B.M.
Place of use: NW1/4SW1/4, Section 1 and the NE1/4SE1/4, S1/2SE1/4,
Section 2, T21IN, R21E, B.M.

9, Application for transfer no. 4104 proposes to change water right no, 75-00021 as
follows:

Ident no.: 75-00021
Rate of flow: 0.10 cf5
VYolume: 42,17 AF

Source: Chipps Creek
Use: Domestic
Priority: May 1, 1883

Point of div: SW1/4NW1/4, Section 11, T21N, R21E, BM
Place of use: NWI/4SW1/4, Section 1 and the NE1/4SE1/4, S1/2SE1/4,
Section 2, T21N, R21E, B.M.

10.  On August 16, 1994, the department conducted a hearing in Salmon, Idaho on the
application for transfer no. 4101, the matter now pending. The applicant was present and was
represented by Kent Foster. Protestant City of Salmon was represented by Lanny Sloan.
Intervenors Isley Investment, Inc., Billy B. Isley and Oliver Ranch Joint Venture (collectively
referred to hereafter as “Isley™) were represented by Jordan P. Smith. Protestani Dale C.
Edwards was present and represented himself and Edgar Edwards. Protestant Robert L.
Blackadar did not appear. Jordan Smith moved to continue the hearing due to the complex
issues related to the ownership of the rights sought for transfer, and the hearing officer continued
the hearing to allow time for the parties to research the questions of title.

11.  OnMarch 3, 1996, the Department conducted another hearing for the protests.
The applicant was present and was represented by Kent Foster, attorney at law. Protestant City
of Salmon was represented by John McKinney, attorney at law. Intervenors Isley Investment,
Inc., Billy B. Isley and Oliver Ranch Joint Venture were represented by Billy Isley, a principle in
both Isley Investments, Inc. and Oliver Ranch Joint Venture. Dale C. Edwards and Edgar
Edwards represented themselves (both referred to hereafter as “Edwards”). Edgar Edwards
agreed to be a spokesman for both himself and Dale C. Edwards.
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12, At the beginning of the March 5, 1996 hearing, City of Salmon and Isley objected
to the hearing on the basis that ownership of the water rights being considered for transfer had not
been determined. The hearing officer noted their objection for the record but ruled that he would

not continue the matter because the Department of Water Resources had already decided it would
determine ownership when considering the application for transfer.

Place of Use and Water Right Chain of Title

13.  InJune of 1978, Dale T. and Helen B. Smedley (hereafter referred to as
“Smedleys™) acquired approximately 740 acres of land Jocated on bench land west of Salmon,
Idaho, and east of the channels of Pollard Creek and Jesse Creek, known locally as the Oliver
Ranch. The land is specifically located within Section 1 and Section 2, T2IN, R21E, BM. The
warranty deed conveying the property generally granted all water rights to the Smedleys.

14.  In November of 1977, and before acquiring the Oliver Ranch, the Smedleys leased
the Oliver Ranch to Van J. Woodward and Margareta J. Woodward for a period of 30 years. The
lease merged into the Smedley’s ownership of the Oliver Ranch in 1978. The lease did not
describe any water rights that were subject to the lease.

15.  In March of 1978, approximately three months before Smedleys purchased the
Oliver Ranch, John Reddington conveyed “{flifteen inches of Jesse Creek . . ., known as the
Ostrander right . . .” to Smedleys by a deed of water rights. A copy of the deed is in the water
right files. Isley exhibit no. C is a canceled check for $15,00¢ from Fred R. or Mary Louise
Jacobson (owners of the Oliver Ranch prior to Smedley) to John Reddington, Jacobsons paid
Reddington on the same day Reddington deeded fifteen miners inches of water to Smedleys. Isley
asserted that the check was payment for fifteen miners inches of right no. 75-00019,

16.  In 1979, Smedleys filed application for transfer nos. 2355 and 2356, described in
finding of fact nos. 5 and 6, respectively, The applications explained they were filed for the
purpose.of increasing the efficient use of water for irrigation purposes.

17. The applications for transfer did not propose a change in the nature of use and the
season of use. There is some indication, however, that Smedleys wanted to change the nature of
use and season of use for the water right. A letter issued by Glen Saxton of the department at the
time of approva! of the applications for transfer contained an unusual warning that epproval of the
transfers did not authorize a change in nature of use or change in the season of use.

18.  In 1980, Smedleys conveyed 75 acres of the Oliver Ranch located in the SW1/4 of
Section 1 and the S1/2 of Section 2, T2IN, R21E, B M. to Reed A. Summers and Diane S.
Summers (Summers). The deed did not describe any water rights.

19, Smedleys began platting some of the property for development at approximately
the same time as the approval of application for transfer nos. 2355 and 2356 in 1981. An intake
pipe was buried under or near Chipps Creek which extracted water percolating from the creek. A
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domestic pipeline system with four buried 100,000 gallon tanks was also constructed, Smedieys
began selling domestic lots in the early 1580's,

20.  Evidence at the hearing established that, as homes were buiit, water was diverted
from Chipps Creek from about 1981 to the present time for domestic purposes including sufficient
water for irrigation of one-half acre per residential lot.

21.  In 1984, Smedleys conveyed four water rights to the Arrowhead Water District, an
entity that had been formed to deliver domestic water to the subdivision homeowners. Three of
the water rights conveyed were numbered in the department records as 75-00019D, 75-00021,
and 75-00022,

22. By the early 1990's, nine homes were built in the Smedley Subdivision and were
served with domestic water diverted from Chipps Creek. In addition, a waterline was stubbed to

‘the boundary of one additional residential lot.

23.  Isleyis a successor in interest to Smedleys, and now owns the 75 acre parcel
conveyed to Summers in 1980. Isley is also the successor of the lessee who leased the Oliver
Ranch from Smedleys in 1977. Evidence shows that water has been diverted from Jesse Creek
and its tributaries for irrigation of the Oliver Ranch when water is available, particularly for
irrigation of lands owned by Isley. The phases of development within which the homes are
located were released from any encumbrance created by the 1977 lease. Isley stipulated that
Arrowhead should receive the water it needs for the existing nine homes and one lot, but was
unwilling to concede that Arrowhead owns all of water right nos. 75-00019D and 75-00021.

24. The 0.30 cfs portion of water right no. 75-00019 acquired by Smedleyz is not
subject to the lease because: (1) it was acquired in 1978, after the lease was executed in 1977, (2)
the right was not appurtenant to any of the lands subject to the lease at least until Smedleys
transferred the water in 1981, (3) the lessees are not shown to have had any interest in transfer
nos. 2355 and 2356 when it was approved by the Department in 1981, (4) water has been used by
Arrowhead for domestic purposes, and (5) the homes and one lot were released from the lease.

25.  The evidence shows that the intent of the Smedleys was to provide domestic water
for the subdivision in the approximate quantities authorized by transfer nos, 2355 and 2356.
Evidence also shows that the water approximately equal to the quantities authotized by water
right nos. 75-00019D and 75-00021 has been delivered to the Arrowhead subdivision from 1981
through the present time with a better priority than the rights delivered to Isley’s property.

26.  Furthermore, the conveyance of 75 acres to Isley’s predecessors (Sumnmers) was
complete prior to approval of transfer nos. 2355 and 2356. Tsley’s predecessors were not named
as the owners of the water rights at the time the transfers were approved. Smedleys did not
intend to convey fo Summers any portion of water right nos. 75-00019D and 75-00021.
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27.  The evidence established that Arrowhead owns water right nos. 75-00019D and
75-00021. '

Other Water Rights

28.  Other water rights are diverted from Chipps Creek, Pollard Creek and Jesse Creek.
A water right summary, prepared by the Department, was introduced by Blackadar as Blackadar
exhibit no. F at the hearing. While the summary admittedly contains some descriptions that are
inaccurate, it correctly shows that the City of Salmon owns water rights authorizing the diversion
of 3.80 cfs with an 1867 priority from Jesse Creek and Pollard Creek. These are the earliest
water rights authorized for diversion from Jesse Creek and Pollard Creck.

29.  The City of Salmon withdrew its protest based on an understanding that its 1867
priority rights were the earliest rights diverted from Jesse Creek and Pollard Creek and
Arrowhead understood and agreed that its water rights would be shut off if the City of Salmon’s
water rights were not being satisfied.

30.  Blackadar owns portions of water right no. 75-00019. Arrowhead proposes to
transfer a different portion of water right no. 75-00019. As a result, the portion of the right
owned by Blackadar bears the same priotity of June 1, 1868 as the portion sought to be
transferred by Arrowhead.

31 Blackadar correctly pointed out limitations for water right no. 75-00019D, most
notably the limitation of 12 acre feet per annum and the requirement that a measuring device be
installed.

32,  Edwards own land located south of the Oliver property which is irrigated by water
diverted pursuant to an Apri} 1, 1894 priority water right diverted from Chipps Creek.

33.  Edwards were concerned about the delivery of all the water rights, not just the
rights being delivered to the subdivision. Edwards raised concern regarding delivery of water
pursuant to water right no. 75-00022 and where the right would be delivered. The parties
verbally agreed to a scheme of delivery that is outside the scope of this hearing. Edwards did not
withdraw their protest, but the hearing officer finds that their concerns are not relevant to the
issues being considered.

34.  Arrowhead has installed a measuring device which can be read by the watermaster.
The measuring device accumulates total acre feet diverted. When water is not available pursuant
to water right no. 75-00021, the watermaster must record the total volume that has accumulated
until water right no. 75-00021 is again available. When 12 acre feet has been diverted through the
Arrowhead system pursuant to water right no. 75-00019D, diversion must cease until diversion
pursuant to water right no, 75-00021 is again possible.
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35.  Blackadar also pointed out the lack of diligence in delivering these rights in the
past. The watermaster should be instructed by this order to carefiilly deliver the rights pursuant
to their order of priority,

CONCLUSIONS OF LAW
1 Idaho Code § 42-222 provides in pertinent part as follows:

The director of the department of water resources shall examine all the evidence
and available information and shall approve the change in whole, or in part, or
upon conditions, provided no other water rights are injured thereby, the change
does not constitute an enlargement in use of the original right, and the change is
consistent with the conservation of water resources within the state of Idaho and is
in the local public interest as defined in section 42-203A(5), Idaho Code;

2. With respect to the issues as set forth in Idaho Code § 42-222, the applicant bears
the burden of proof regarding all of the criteria contained therein.

3. Owmership of a water right must be determined by the Department of Water
Resources if a transfer is pending before the department.

4. Arrowhead Water District established at the hearing that it had used water in
quantities very similar to the quantities described by water right nos. 75-00019D and 75-00021.
It also established that it had used these quantities of water within the priorities approximately
represented by the water rights. It established that it had received water in priority before

deliveries to land owned by Isley or to land leased by Isley. It established a reasonable chain of
title to the water rights,

5. This transfer will not injure other water rights.
6. This transfer will not result in an enlargement of use.
7. This transfer is in the local public interest.

8. This transfer is consistent with conservation of the water of the State of Idaho,

ORDER

IT IS HEREBY ORDERED that application for transfer no. 4104 is APPROVED and
water right nos. 75-00019D and 75-00021 are subject to the following conditions:

L Use of water under this right is limited to domestic purposes for ten homes. Not
more than one-half acre associated with each completed home may be irrigated.
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2. The total annual volume diverted pursuant to water right no. 75-00019D shalt not
exceed 12 acre feet. '

3. A totalizing measuring device and lockable controlling works of a type approved
by the department shall be maintained on the diverting works in 2 manner that will provide the
watermaster suitable control of the diversion,

4. Use of water under this water right shall be regulated by the watermaster of State
Water District No. 75A,

5. The watenmaster shall close the controlling works ta the Arrowhead Water District
diversion whenever prior water sights are not being satisfied. The watermaster shall also close the
controlling works to the Arrowhead Water District diversion when Arrowhead Water District has
diverted 12 acre feet in one year pursuant to water right no. 75-00019D, unless water pursuant to
water right no. 75-00021 is available.

6. ~ The change authorized by this transfer shall be accomplished within one (1) year of
the date of this approval,

7. Failure to comply with the conditions of this transfer is cause for the director to
issue an order to show cause why the approval of the transfer should not be rescinded.

8. Approval of this transfer does not preclude the opportunity for review of the
validity of the water rights in the ongoing Snake River Basin Adjudication.

Dated this_20%™ day of Rwgast , 1996,

il

KARL IDREHER

Director
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CERTIFICATE OF MAILING

1 do hereby certify that on this 2/3%day of

e ent. S 1996, I mailed a true and correct
<opy, postage prepaid, of the foregoing FINAL ORDE_ﬁ to the following:

Idaho Arrowhead Water Dist Patricia A. Hauff, Mayor

1500 Fulton City of Salmon

Salmon, ID 83467 200 Main Street
Salmon, ID 83467

Robert L. Blackadar
801 Fairmont Street
Salmon, ID 83467

Jordan P. Smith
Attorney at Law
807 Main Street
Salmon, ID 83467

Edgar S. Edwards
Dale C. Edwards
P.0. Box 846
Salmon, ID 83467
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