State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street » P.O. Box 83720 » Boise, Idaho 83720-0098
Phone: (208) 287-4800 « Fax: (208) 287-6700 « Web Site: www.idwr.idaho.gov
C. L. “BUTCH” OTTER
Governor

April 20,2010 GARY SPACKMAN
Interim Director

C/O ZACH LATHAM
BROCKWAY ENGINEERING
2016 N WASHINGTON ST STE 4
TWIN FALLS ID 83301

RE: Transfer Nos. 68497 and 68498 Amended Approval Notice
Dear Mr. Latham:

On February 23, 2010, the department mailed you a copy of approved water right transfer nos. 68497 and
68498 as preliminary orders. On March 10, 2010, the Department received a petition for reconsideration
(petition) and/or request for a hearing from your office. The petition cited three items of concern for the
department’s consideration. The petition for reconsideration was not timely. Nevertheless, the department
amended the transfer approval for transfer no. 68498 as a final order. The Department did not, however,
amend Transfer 68497 or schedule a hearing in connection with your timely request for a hearing.

On April 9, 2010, the Department received a second petition and/or request for a hearing in connection with
Transfer 68497 and the amended version of Transfer 68498. The petition asserts that condition of approval
#1 for Transfer 68497 and condition of approval #2 for transfer 68498 reduces the amount of water able to
be applied for irrigation based on past historic practice. The condition in question states, “This right when
combined with all other rights shall provide no more than 3.5 afa per acre at the field headgate for irrigation
of the lands above.”

In response to your request, the Department has amended both transfer approvals. The amended approval
for Transfer 68498 is an amended final order issued Pursuant to Rule 760 of the Department’s Rules of
Procedure. The amended approval for Transfer 68497 is an amended preliminary order issued in licu of
your request for a hearing pursuant to Rule 730.02.e of the Department’s Rules of Procedure. Both
amended transfer approvals will become final unless the applicant responds as described in the enclosed
information sheets.

Please call me at 208-287-4947 or email me at shelley.keen@idwr.idaho.gov if you have additional
questions.

Sincerely,

CEM«.&A(/-@@ >

g

Shelley W. Keen, Manager
Water Right Permits Section

Enclosures

¢: Gerald Bashaw



CERTIFICATE OF SERVICE

| hereby cenrtify that on APRIL 22, 2010 | mailed a true and correct copy, postage

prepaid, of the foregoing AMENDED TRANSFER APPROVAL to the person(s) listed

below:

RE: TRANSFER NO. 68497 & 68498

WATER RIGHT NOS. 37-137D  37-138C 37-207D 37-137C 37-95G

37-138D 37-207C 37-426E 37-448D 37-448E
37-632G 37-706E 37-1082E 37-1082F 37-2566A
37-2594A 37-2612A  37-7239A 37-2566B 37-2594B
37-2612B 37-2615 37-7239B

THE BRETT & PATRICIA BASHAW FAMILY TRUST
BASHAW FAMILY TRUST

C/O GERALD BASHAW

PO BOX 767

PICABO ID 83348

BROCKWAY ENGINEERING PLLC
C/O ZACH LATHAM

2016 N WASHINGTON ST STE 4
TWN FALLS ID 83301

/@ 27 i

~ Danni M. Smith
Office Services Supervisor




Statement of Available Procedures and Applicable Time Limits

'RESPONDING TO PRELIMINARY ORDERS ISSUED
- BY THE IDAHO DEPARTMENT OF WATER RESOURCES
(To be used in connection with actions when a hearing was not held)

(Required by Rule of Procedure 730.02)

The accompanying order or approved document is a "Preliminary Order" issued by the department
pursuant to section 67-5243, Idaho Code. It can and will become a final order without further
action of the Department of Water Resources (“department’) unless a party petitions for
reconsideration, files an exception and brief, or requests a hearing as further described below:

PETITION FOR RECONSIDERATION

Any party may file.a petition for reconsideration of a preliminary order with the department within
fourteen (14) days of the service date of this order. Note: the petition must be received by the
department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied
by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service date of a
denial of a petition for reconsideration from this preliminary order, or (c) the failure within twenty-
one (21) days to grant or deny a petition for reconsideration from this preliminary order, any party
may in writing support ot take exceptions to any part of a preliminary order and may file briefs in

support of the party's position on any issue in the proceeding with the Director. Otherwise, this
preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the Department or the Water Resource Board is otherwise provided
by statute, any person aggrieved by any final decision, determination, order or action of the Director
of the Department and who has not previously been afforded an opportunity for a hearing on the
matter may request a hearing pursuant to section 42~-1701A(3), Idaho Code. A written petition

contesting the action of the Director and requesting a hearing shall be filed within fifteen (15) days
after receipt of the denial or conditional approval.

ORATL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all parties an
opportunity to file briefs in support of or taking exceptions to the preliminary order and may
schedule oral argument in the matter before issuing a final order. If oral arguments are to be heard,
the Director will within a reasonable time period notify each party of the place, date and hour for the

argument of the case. Unless the Director orders otherwise, all oral arguments will be heard in
Boise, Idaho.
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' CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the Director in
connection with the preliminary order shall be served on all other patties to the proceedings in
accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs, oral
argument or response to briefs, whichever is later, unless waived by the parties or for good cause
shown. The Director may remand the matter for further evidentiary hearings if further factual
development of the record is necessary before issuing a final order. The department will serve a
copy of the final order on all parties of record.

Section 67-5246(5), [dabo Code, provides as follows:
Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a party

has filed a petition for reconsideration with the agency head, the final order becomes
effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not
dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT.COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becores final, any
party aggrieved by the final order or orders previously issued in this case may appeal the final order
and all previously issued orders in this case to district court by filin g a petition in the district court of
the county in which:

i A hearing was held,

i. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming final. See
section 67-5273, Tdaho Code. The filing of an appeal to district court does not itself stay the
effectiveness or enforcement of the order under appeal.
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EXPLANATORY INFORMATION
TO ACCOMPANY A

FINAL ORDER
(Required by Rule of Procedure 740.02)

The accompanying order is a "Final Order" issued by the department pursuant to section 67-5246
or 67-5247, Idaho Code.

Section 67-5246 provides as follows:
(1) It the presiding officer is the agency head, the presiding officer shall issue a final order.

{2) if the presiding officer issued a recommended order, the agency head shall issue a final
order following review of that recommended order.

3) If the presiding officer issued a preliminary order, that order becomes a final order unless
it is reviewed as required in section 67-5245, ldaho Code. If the preliminary order is reviewed, the agency
head shall issue a final order.

{4) Unless otherwise provided by statute or rule, any party may file a petition for
reconsideration of any order issued by the agency head within fourteen (14) days of the issuance of that
order. The agency head shall issue a written order disposing of the petition. The petition is deemed
denied if the agency head does not dispose of it within twenty-one (21) days after the filing of the petition.

(5) Unless a different date is stated in a final order, the order is effective fourteen (14) days
after its issuance if a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not dispose of the petition
within twenty-one (21) days.

(8) A party may not be required to comply with a final order unless the party has been served
with or has actual knowledge of the order. If the order is mailed to the last known address of a party, the
service is deamed to be sufficient.

{7) A non-party shall not be required to comply with a final order unless the agency has made
the order available for public inspection or the nonparty has actual knowledge of the order.

(8) The provisions of this section do not preclude an agency from taking immediate action to
protect the public interest in accordance with the provisions of section 67-5247, Idaho Code.

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a final order within fourteen (14) days of the
service date of this order as shown on the certificate of service. Note: the petition must be received by
the Department within this fourteen (14) day period. The department will act on a petition for
reconsideration within twenty-one (21) days of its receipt, or the petition will be considered denied by
operation of law. See section 87-5243(4) Idaho Code.



APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, ldaho Code, any party aggrieved by a final order or
orders previously issued in a matter before the department may appeal the final order and all previously
issued orders in the matter to district court by filing a petition in the district court of the county in which:

i. A hearing was held,

i. The final agency acticn was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is
focated.

The appeal must be filed within twenty-eight (28) days a) of the date of issuance (not service) of
the final order, b) the date of issuance of an order denying petition for reconsideration, or ¢) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration, whichever is later. See section
67-5273, ldaho Code. The filing of an appeal to district court does not in itself stay the effectiveness or
enforcement of the order under appeal.



