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Attorneys for Applicant Black Rock Ultilities, Inc,

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

In the Mafter of Application to Amend BLACK ROCK’S EXCEPTIONS TO THE
Water Permit No. 95-945 in the Name of AMENDED PRELIMINARY ORDER
Black Rock Utilities (Application No.

74780)

Applicant Black Rock Utilities, Inc. (“Black Rock™), through its attorneys Givens Pursley
LLP, and pursuant to Idaho Department of Water Resources Rule 730(b), IDAPA
37.01.01.730(b), hereby files its Exceptions to the Hearing Officer’s Amended Preliminary
Order dated June 23, 2009 and served on June 25, 2009 in the above-captioned matter.

Black Rock appreciates the Hearing Officer’s careful consideration of its Petition for
Clarification and/or Reconsideration. The Hearing Officer’s response to that petition resolved
many of the issues raised. Black Rock believes, however, that the Amended Preliminary Order
incorrectly quantifies the volume of the water right.

The original Permit dated October 20, 2000 authorized diversion of 2.5 cfs over a 245-

day irrigation season. Although no annual volume was stated, this equates to a maximum of

BLACK ROCK’S EXCEPTIONS TO THE AMENDED PRELIMINARY ORDER Page 1 of 7
609061_6.DOC (8928-1)



D )

1,215 acre-feet. The 1,215 acre-feet was authorized to irrigate 668 acres. (The right also
included an additional 1.0 cfs for domestic use, which was later dropped.) This yields a duty of
water of 1.82 afa, which is very low. Indeed this is slightly less that the estimated ET for turf in
this area. Thus, meeting the consumptive use requirements of irrigated turf will require a very
efficient irrigation system and a resulting application that will approach 100% consumptive use.

The Amendment of Permit dated July 27, 2007 authorized diversion of the same 1,215
acre-feet per year for municipal use, but was limited to irrigation, construction, and fire
protection. The original 668 acres of irrigation was changed to 545 acres of permanent irrigation
plus 123 acres of “residual irrigation component” reflecting the dry-up of 123 acres previously
authorized for irrigation. Condition 14 gave Black Rock one year to change the residual
irrigation component to another use.

The Application for Amendment of Permit (“Application™) dated April 10, 2008
implemented condition 14. It sought to convert the 123 acres of residual irrigation component to
various storage uses for ponds and water features on the property. In order to avoid injﬁxy or
enlargement, the Application proposed limiting total diversions for all uses to 1,215 acre-feet per
year, the same as the volume allowed under the original Permit and the existing Amendment of
Permit. Essentially, Black Rock was drying up 123 acres of land and using the water associated
with that dry-up to support a new storage right on the remaining 545 acres.

Let us think through how that transaction should be quantified. A hypothetical may help.
Let us begin by allocating pro-rata the 1,215 acre-feet between the 545-acre parcel (991 acre-
feet) and the 123-acre parcel (224 acre-feet). Let us suppose that the original right was owned by
Bob, who diverted the water from Lake Coeur d’ Alene for direct application (without storage) to

a highly efficient turf farm. Suppose that Mary sought to purchase Bob’s 224-acre-foot water
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right associated with the 123-acre parcel for use on a brand new turf farm down the road.
Suppose further that Mary intended to construct new storage ponds with a volume of 123 acre-
feet to be used in conjunction with her new turf farm. Suppose further that the ponds would
suffer evaporation and seepage losses totaling 81 acre-feet per year.

If she applied for a change in place of use and nature of use of Bob’s right, should she be
allowed to divert the full 224 acre-feet for use at her new turf farm? The answer is ves, and here
is why.

If the ponds leak and evaporate 81 acre-feet, that would leave 143 acre-feet for her to
apply to the turf. However, she would have to reduce the irrigated acres from the 123 acres that
Bob irrigated by 36% (81/224). Thus, she could only irrigate 79 acres. This additional dry-up of
44 acres (123-79) would save 80 acre-feet of consumptive use, based on Bob’s duty of water of
1.82 x 44 acres. (Recall that the use was virtually 100% consumptive.) This is roughly
equivalent to the 81 acre-feet in new evaporation and seepage associate with the new storage.

Thus, the system is in balance (but for 1 acre-foot). Bob irrigated 123 acres, consuming
very nearly all 224 acre-feet. Mary will irrigate 79 acres, again consuming virtually all 224 acre-
feet (81 to evaporation and seepage and the rest to turf). Thus, no injury and no enlargement.

This is a very conservative evaluation. In fact, the system will be better off after the
transfer to Mary. The reason is that the losses to seepage are not really lost to the system. All or
nearly all of that water will find its way back into Lake Coeur d’Alene. This will more than
make up for the 1 acre-foot difference between pond losses versus consumptive use associated-
with the dry-up of 44 acres. It will also more than make up for the fact that the turf use must, as

a practical matter, be something less than 100% consumptive.
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It may be that Mary’s estimate of seepage and evaporation associated with the ponds was
high. Ifthat is the case, then she will irrigate a few more acres of turf. But there will be a
corresponding reduction in the need to mitigate for seepage and evaporation. They basically
cancel out. So it does not matter if the seepage and evaporation losses turn out to be lower.
Mary can continue to divert the full 224 acre-fect, and no one will be worse off.

Now, adjust the hypothetical. Suppose that instead of Bob selling the water to Mary, he
simply dries up his 123-acre parcel and applies that water to his already irrigated 545-acre parcel,
adding in the storage just like Mary proposed to do. The result is identical. Actually, the system
is probably a liftle better off, because he will have slightly increased his duty of water. The
result is that his use will now be less than 100% consumptive, and more water will return to the
Lake.

This hypothetical now matches Black Rock’s Application.

For these reasons, Black Rock should be allowed to divert the same 224 acre-feet
associated with the 123-acre residual irrigation component and add it to the 991 acre-feet
associated with the 545-acre development. The result is a total diversion volume of 1,215 acre-
feet per year.

This is what Black Rock sought in the Application. This is what Black Rock was told
made sense when it had pre-application consultations with Department staff. No one, including
the Hearing Officer, raised any question as to this volume issue during the entire two-day
hearing. The first time Black Rock learned of the Hearing Officer’s concern was in the
Preliminary Order and in the Amended Preliminary Order.

Make no mistake. Not all of the 1,215 acre-feet of water diverted will be applied to

irrigation. Some amount will be lost in the ponds to evaporation and seepage. It will probably
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be less than 81 acre-feet because, as Scott King explained repeatedly during the hearing, that is a
very conservative (meaning high) number that was intended to reflect the highest possible losses.
We believe that the estimated evaporation (13 acre-feet) is pretty accurate. But the estimated
seepage losses of 68 acre-feet are probably very high compared to the reality. After all, these are
lined ponds.

Buf there is no need to quantify this. Whatever water is left over in the ponds belongs to
Black Rock, and Black Rock can take it out and apply that water to beneficial use as it sees fit.
At the end of the day, the previously authorized use in the original Permit was very nearly 100%
consumptive. It will be somewhat less consumptive afterward, despite the addition of additional
seepage and evaporation associated with the storage. As a result, there will be the same amount
of water (or, most likely, more) in Lake Coeur d’ Alene after the pending amendment. There is
simply no reason to place any cap on how much water can be applied to turf and landscaping,

Nor is there any reason for the permit to be concerned with issues of carry-over storage.
This is a red herring. It has nothing to do with the injury or enlargement analysis. And, again, it
was never raised during the hearing, the pre-hearing conference, or in pre-application
consultation. Once the water is diverted and stored, Black Rock owns the molecules. It may
carry over the storage or not as it chooses. If Black Rock begins a season with full ponds carried
over from the prior year, and finishes an irrigation season with partially or fully emptied ponds,

any filling of ponds in the following season must be within the limits of the total volume limit,

CONCLUSION
For the foregoing reasons, Black Rock respectfully requests that the Department remove

from the final Order in this matter the condition on page 12 of the Amended Proposed Order
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which reads, “The total volume diverted under this right for irrigation shall not exceed 991 acre-
feet.”

If there is any limit on the quantity specifically applied for irrigation, it should be a
reduction from the total 1,215 acre-feet diverted based on the quantity actually diverted to supply
pond evaporation, seepage, net annual filling of ponds (ending pond volume minus beginning
pond volume) and other allowed uses (i.e., construction). As discussed above, however, we do

not believe there is any need for such an administratively-complex condition in order to prevent

injury and enlargement.

DATED this 9 day of July, 2009.

Respectfully submitted,

GIVENS PURSLEY vLwp
By

oo Cla

Christopher H. Meyer N
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 9th day of July, 2009, the foregoing was filed, served,
or copied as follows:

DOCUMENT FILED:
Mr. Gary L. Spackman [1 U.S. Mail
Administrator, Water Management Division Hand Delivered
Idaho Department of Water Resources [] Overnight Mail
322 East Front Street [[]  Facsimile
P.O. Box 83720 X E-mail
Boise, ID §3720-0098
Fax: (208) 287-6700
Email: Gary.Spackman@idwr.idaho.gov
SERVICE COPIES TO:
Jai K. Nelson, RN U. S. Mail
Spokesperson/Coordinator [] Hand Delivered
Coalition for Positive Rural Growth []  Overnight Mail
15192 Gate 7 Ridge Road ] Facsimile
Cocur d’Alene, ID 83814 4 E-mail
Email: jaikandcadence@yahoo.com
COURTESY COPIES TO:
Robert G. Haynes X U. S. Mail
Regional Manager [] Hand Delivered
Idaho Department of Water Resources [l  Overnight Mail
7600 Mineral Drive, Suite 100 [] Facsimile
Coeur d’Alene, ID 83815 X  E-mail

Fax: (208) 762-2819
Email: bob.haynes@idwr.idaho.gov

(W pitern,

Christopher H. Meyer
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Gibson, Deborah

From: Caralea Hopingardner [caraleah @ givenspursley.com]

Sent: Thursday, July 09, 2009 4:09 PM

To: Haynes, Bob; Gibson, Deborah; Spackman, Gary; 'jaikandcadence @yahoo.com'

Cc: Christopher H Meyer, jrlayman @ laymanlawfirm.com; kylec @ blackrockdevelopment.com;
sking @ spfwater.com; 'marshallc @ blackrockdevelopment.com'

Subject: Black Rock's Exceptions to Amended Preliminary Order [IWOV-GPDMS.FID303593]

Attachments: BR Exceptions to Amended Preliminary Order.PDF

Attached is a copy of Black Rock's Exceptions to the Amended Preliminary Order which is being hand delivered
and filed with the Department this afterncon. Hard copies will also be mailed to Ms. Nelson and Mr. Haynes.

Best regards,

Caralea Hopingardner

Legal Assistant to Christopher H. Meyer,
Michael C. Creamer & Elizabeth M. Donick

Givens Pursley LLP

601 W. Bannock St.

PO Box 2720

Boise, ID 83701-2720

Direct: 208-388-1227

Main: 208-388-1200

Fax: 208-388-1300

www.givenspursley.com

CONFIDENTIALITY NOTICE: This e-mail contains confidential information that is protected by the attorney-client

and/or work product privilege. It is intended only for the use of the individual(s) named as recipients. If you are not
the intended recipient of this e-mail, please notify the sender. Please do not deliver, distribute or copy this e-mail,

or disclose its contents or take any action in reliance on the information it contains.

& Before printing, please consider the environment.

7/9/2009
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Attorneys for Applicant Black Rock Utilities, Inc.

BEFORE THE IDAHO DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
In the Matter of Application to Amend BLACK ROCK’S EXCEPTIONS TO THE
Water Permit No. 95-945 in the Name of AMENDED PRELIMINARY ORDER
Black Rock Utilities (Application No.

74780)

Applicant Black Rock Utilities, Inc. (“Black Rock™), through its attorneys Givens Pursley
LLP, and pursuant to Idaho Department of Water Resources Rule 730(b), IDAPA
37.01.01.730(b), hereby files its Exceptions to the Hearing Officer’s Amended Preliminary
Order dated June 23, 2009 and served on June 25, 2009 in the above-captioned matter.

Black Rock appreciates the Hearing Officer’s careful consideration of its Petition for
Clarification and/or Reconsideration. The Hearing Officer’s response to that petition resolved
many of the issues raised. Black Rock believes, however, that the Amended Preliminary Order
incorrectly quantifies the volume of the water right.

The original Permit dated October 20, 2000 authorized diversion of 2.5 ¢fs over a 245-

day irrigation season. Although no annual volume was stated, this equates to a maximum of
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1,215 acre-feet. The 1,215 acre-feet was authorized to irrigate 668 acres. (The right also
included an additional 1.0 cfs for domestic use, which was later dropped.) This yields a duty of
water of 1.82 afa, which is very low. Indeed this is slightly less that the estimated ET for turf in
this area. Thus, meeting the consumptive use requirements of irrigated turf will require a very
efficient irrigation system and a resulting application that will approach 100% consumptive use.

The Amendment of Permit dated July 27, 2007 authorized diversion of the same 1,215
acre-feet per year for municipal use, but was limited to irrigation, construction, and fire
protection, The original 668 acres of irrigation was changed to 545 acres of permanent irrigation
plus 123 acres of “residual irrigation component” reflecting the dry-up of 123 acres previously
authorized for irrigation. Condition 14 gave Black Rock one year to change the residual
irrigation component to another use.

The Application for Amendment of Permit (“Application”) dated April 10, 2008
implemented condition 14, It sought to convert the 123 acres of residual irrigation component to
various storage uses for ponds and water features on the property. In order to avoid injury or
enlargement, the Application proposed limiting total diversions for all uses to 1,215 acre-feet per
year, the same as the volume allowed under the original Permit and the existing Amendment of
Permit. Essentially, Black Rock was drying up 123 acres of land and using the water associated
with that dry-up to support a new storage right on the remaining 545 acres.

Let us think through how that transaction should be quantified. A hypothetical may help.
Let us begin by allocating pro-rata the 1,215 acre-feet between the 545-acre parcel (991 acre-
feet) and the 123-acre parcel (224 acre-feet). Let us suppose that the original right was owned by
Bob, who diverted the water from Lake Coeur d’ Alene for direct application (without storage) to

a highly efficient turf farm. Suppose that Mary sought to purchase Bob’s 224-acre-foot water
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right associated with the 123-acre parcel for use on a brand new turf farm down the road.
Suppose further that Mary intended to construct new storage ponds with a volume of 123 acre-
feet to be used in conjunction with her new turf farm. Suppose further that the ponds would
suffer evaporation and seepage losses totaling 81 acre-feet per year.

If she applied for a change in place of use and nature of use of Bob’s right, should she be
allowed to divert the full 224 acre-fest for use at her new turf farm? The answer is yes, and here
1s why.

1f the ponds leak and evaporate 81 acre-feet, that would leave 143 acre-feet for her to
apply to the turf. However, she would have to reduce the irrigated acres from the 123 acres that
Bob irrigated by 36% (81/224). Thus, she could only irrigate 79 acres. This additional dry-up of
44 acres (123-79) would save 80 acre-feet of consumptive use, based on Bob’s duty of water of
1,82 x 44 acres. (Recall that the use was virtually 100% consumptive.) This is roughly
equivalent to the 81 acre-feet in new evaporation and seepage associate with the new storage.

Thus, the system is in balance (but for 1 acre-foot). Bob imrigated 123 acres, consuming
very nearly all 224 acre-feet. Mary will irrigate 79 acres, again consuming virtually all 224 acre-
feet (81 to evaporation and seepage and the rest to turf). Thus, no injury and no enlargement.

This is a very conservative evaluation. In fact, the system will be better off after the
transfer to Mary. The reason is that the losses to seepage are not really lost to the system. All or
nearly all of that water will find its way back into Lake Coeur d’Alene. This will more than
make up for the [ acre-foot difference between pond losses versus consumptive use associated:
with the dry-up of 44 acres. [t will also more than make up for the fact that the turf use must, as

a practical matter, be something less than 100% consumptive.
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It may be that Mary’s estimate of seepage and evaporation associated with the ponds was
high. If that is the case, then she will irrigate a few more acres of turf. But there will be a
corresponding reduction in the need to mitigate for seepage and evaporation. They basically
cancel out. So it does not matter if the seepage and evaporation losses turn out to be lower.
Mary can continue to divert the full 224 acre-feet, and no one will be worse off.

Now, adjust the hypothetical. Suppose that instead of Bob selling the water to Mary, he
simply dries up his 123-acre parcel and applies that water to his already itrigated 545-acre parcel,
adding in the storage just like Mary proposed to do. The result is identical. Actually, the system
is probably a little better off, because he will have slightly increased his duty of water. The
result is that his use will now be less than 100% consumptive, and more water will return to the
Lake.

This hypothetical now matches Black Rock’s Application.

For these reasons, Black Rock should be allowed to divert the same 224 acre-feet
associated with the 123-acre residual irrigation component and add it to the 991 acre-feet
associated with the 545-acre development. The result is a total diversion volume of 1,215 acre-
feet per year.

This is what Black Rock sought in the Application. This is what Black Rock was told
made sense when it had pre-application consultations with Department staff. No one, including
the Hearing Officer, raised any question as to this volume issue during the entire two-day
hearing. The first time Black Rock learned of the Hearing Officer’s concern was in the
Preliminary Order and in the Amended Preliminary Order.

Make no mistake. Not all of the 1,215 acre-feet of water diverted will be applied to

irrigation. Some amount will be lost in the ponds to evaporation and seepage. It will probably

BLACK ROCK’S EXCEPTIONS TO THE AMENDED PRELIMINARY ORDER Page 4 of 7
609061_5.DOC (8928-1)



D .

be less than 81 acre-feet because, as Scott King explained repeatedly during the hearing, that is a
very conservative (meaning high) number that was intended to reflect the highest possible losses.
We believe that the estimated evaporation (13 acre-feet) is pretty accurate. But the estimated
seepage losses of 68 acre-feet are probably very high compared to the reality. After all, these are
lined ponds,

But there is no need to quantify this. Whatever water is left over in the ponds belongs to
Black Rock, and Black Rock can take it out and apply that water to beneficial use as it sees fit.
At the end of the day, the previously authorized use in the original Permit was very nearly 100%
consumptive. It will be somewhat less consumptive afterward, despite the addition of additional
seepage and evaporation associated with the storage. As a result, there will be the same amount
of water (or, most likely, more) in Lake Coeur d’Alene after the pending amendment. There is
simply no reason to place any cap on how much water can be applied fo turf and landscaping.

Nor is there any reason for the permit to be concerned with issues of carry-over storage.
This is a red herring. It has nothing to do with the injury or enlargement analysis. And, again, it
was never raised during the hearing, the pre-hearing conference, or in pre-application
consultation. Once the water is diverted and stored, Black Rock owns the molecules. It may
cairy over the storage or not as it chooses. If Black Rock begins a season with full ponds carried
over from the prior year, and finishes an irrigation season with partially or fully emptied ponds,

any filling of ponds in the following season must be within the limits of the total volume limit.

CONCLUSION
For the foregoing reasons, Black Rock respectfully requests that the Department remove

from the final Order in this matter the condition on page 12 of the Amended Proposed Order
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which reads, “The total volume diverted under this right for irrigation shall not exceed 991 acre-
feet.”

If there is any limit on the quantity specifically applied for irrigation, it should be a
reduction from the total 1,215 acre-feet diverted based on the quantity actually diverted to supply
pond evaporation, seepage, net annual filling of ponds (ending pond volume minus beginning
pond volume) and other allowed uses (i.e., construction). As discussed above, however, we do
not believe there is any need for such an administratively-complex condition in order to prevent

injury and enlargement.

DATED this 9" day of July, 2009.

Respectfully submitted,

GIVENSPURSLEY vip

N Gt €l

Christopher H. Meyer YN
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IHEREBY CERTIFY that on the 9th day of July, 2009, the foregoing was filed, served,
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DOCUMENT FILED:
Mr. Gary L. Spackman ] 0.8 Mail
Administrator, Water Management Division Hand Delivered
Idaho Department of Water Resources H Overnight Mail
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P.O. Box 83720 X E-mail
Boise, ID 83720-0098
Fax: (208) 287-6700
Email: Gary.Spackman@idwr.idaho.goy
SERVICE COPIES TO:
Jai K. Nelson, RN K U.S. Mail
Spokesperson/Coordinator []  Hand Delivered
Coalition for Positive Rural Growth [1  Overnight Mail
15192 Gate 7 Ridge Road [[]  Facsimile
Coeur d’Alene, ID 83814 X E-mail
Email: jaikandcadence@yahoo.com
COURTESY COPIES TO:
Robert G, Haynes <] U.S. Mail
Regional Manager ] Hand Delivered
Idaho Department of Water Resources [[]  Overnight Mail
7600 Mineral Drive, Suite 100 [[]  Facsimile
Coeur d’Alene, ID 83815 <4 E-mail

Fax: (208) 762-2819
Email: bob.haynes@idwr.idaho.gov
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Christopher H. Meyer

BLACK ROCK’S EXCEPTIONS TO THE AMENDED PRELIMINARY ORDER Page 7 of 7
609061 _5 (8928-1)



