RECEIVED
Form 42-248(6) 3/07
JUN 39 2010
STATE OF IDAHO DEPT, OF WATER RESOURCES
DEPARTMENT OF WATER RESOURCES SOUTHERN REGION

Notice of Security Interest in a Water Right

And Request for Notification of a Change in Ownership or Any Proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Please print or type. Attach pages with additional information. Instructions are on the back of this page.

Incomplete forms will be returned.
Y [N AU e 12 3% ES 7\ gt
1. Water Right No(s).: 36-2658, 36-4062, 36-7714A, 36-77148, 36-10776, 36-10779, 36-10780, 36-10781, 36-10782, 36-8388
Adjudication Claim No(s)./A-36-2658, A-36-4062. A-36-7714A, A-36-7714B, A-36-10776, A-36-10779, A-36-10780, A-36-10781,
A-36-10782
2. The following REQUIRED information must be submitted with this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF
SALE or other legal document indicating your interest in the property and water rights or claims in question,
WITH ATTACHED LEGAL DESCRIPTION.
B) A FEE of $25.00 per water right or adjudication claim.
3. Name and Mailing Address of Person or Company holding Security Interest

Wells Fargo Bank, NA

Wells Fargo - Loan Adjustment Group
MAC U1228-062

299 S Main Street, 6th Floor

Salt Lake City, UT 84111

Attn: Gregory J. Mondon

4. Name of Water Right Owner/Claimant(s)
Neil and/or Melinda DeWit

5. Expiration Date of Notification Period June 1,2016
6. Is this a Renewal of Request for Notification? X vES U No
7. Signature(s) of Security Interest holder(s)

(and title if applicable)
Gregory J. Mondon, Vice President

For Office Use Only

Received by % j Date (54 -0 1D  Fee 4’9.5‘0
Receipted by Date  {, !Q [20/0 ReceiptNo. _S03/\® b
Processed by v AJ Date WR Date
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Notice of Security Interest in a Watersolv-i" gt

And Request for Notification of a Change in Ownership or Any Proposed
Or Final Action to Amend, Transfer, or Otherwise Modify a Water Right

Please print or type. Attach pages with additional information. Instructions are on the back of this page.

Incomplete forms will be returned.
L(L ‘)‘ L:(_ P 'ul‘&
1. Water Right No(s).: 36-8661, 36-2488, 36-8491, 36-8388
R

Adjudication Claim No(s).: A-36-2488

2. The following REQUIRED information must be submitted with this form:

A) Evidence of the security interest. This may be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF
SALE or other legal document indicating your interest in the property and water rights or claims in question,
WITH ATTACHED LEGAL DESCRIPTION.

B) A FEE of $25.00 per water right or adjudication claim.

3 Name and Mailing Address of Person or Company holding Security Interest

Wells Fargo Bank, NA

Wells Fargo - Loan Adjustment Group
MAC U1228-062

299 S. Main Street, 6th Floor

Salt Lake City, UT 84111

Aftn: Gregory J. Mondon

4. Name of Water Right Owner/Claimant(s)
DeWit Dairy LLC {and Neil DeWit c/o DeWit Dairy LLC)
s. Expiration Date of Notification Period June 1, 2016
6. Is this a Renewal of Request for Notification? DX vgs 0 No
7. Signature(s) of Security Interest holder(s)

(and title if applicable)
Gregory J. Mondon, Vice President

For Office Us¢ Only

Received by Date LQ ’ 9 O Fee ¥ 75_

Receipted by vV é ?“59— Date U -9 |)Upo ReceiptNo. S0 3) g6
Processed by AJ Date ~_WR - Date




Reccraing Requested By
And After Recording, Return To:
WELLS FARGO BANK,
NATIONAL ASSOCIATION
Loan Adjustmen! Group
Wells Fargo - Loar Adjustment Group instrume
MAC U1228-062 GOODING, GSOtDﬁIG,ZI?)i?g !
299 & Main Street, 6th Floor 3-i3-2019 01:06:29 No. of Pages: 26
3alt Lake City, UT 84111 gle’;%e& l%rlz LAND TITLE AND ESCROW, ING, JERO
Alin: Gregory <. Mondon oL Fee:78.c0

Ex-Officio Recorder Deputy
G-~>%0523

MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF RENTS AND LEASES, AND
FIXTURES AND AS-EXTRACTED COLLATERAL FILING
{Gooding County)

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND LEASES, AND
FIXTURES AND AS-EXTRACTED COLLATERAL FILING (this "Martgage") is executed as of May 5,
2010, by DEWIT DAIRY, an |daho generai partnership (“DeWit Dairy” and the “Mortgagor”), TONYY
DEWIT and JULIE DEWIT, husband and wife (the "DeWits"), AND MELINDA DEWIT, an unmarried
incividual ("Melinda DeWit"}, to WELLS FARGO BANK, NATIONAL ASSOCIATION ("Mortgagee"). The

Mortgagor, the DeWits, and Melinda DeWit are semeiimes refarrad to herein collectively as the “Parties”
and individually as a “Party.”

ARTICLE ! MORTGAGE
1.1 Grant. For the purposes and upor tha termis and conditions in this Mortgage, Mortgagor
irrevocably mortgages, grants, conveys and assigns to Mortgagee, with the right of entry and possession;
and, to the extent such preperty is fixtures, as-extracied collaterai, and other personal property security
interasts in whish can be granted pursuant to the Uniform Zormicnercial Code as in effect in the State of
idahc ("UCC"), hereby grants to Mortgagee a security interest in, all of Mortgagor's rights, title and
interssis, now nwned or hereatter acquired, in an o all of the following {collectively, the “Subject
Property”)..(a) a!l real property iccated in Gooding County. ldano, and described on Exhibit A attached
hereto; (b) all easements, rights-of-way and rights used in conrection with or as a means of access to
any portion of said real property; (c) all ienements, hereditameants and appurtenances thereof and thereto;
{d) land lying within the right-of-way of any street, cpen or precposed, adjoining said real property, and any
and all sidewaiks, aileys and strips and gores of iand acjacent tc or used in connection with said real
propery; (e) all buildings, improvementy, barns. milking parlors, sheds, corrals, pens, fences, milking
equipment, stock watering equipment, irrigaticn equipment {iricluding ail pivots and piping), pumps and
pump houses, and all fixtures and landscaping now or hereafter erected or located thereon; (f) all
development rignts, dairy vermits, confined anirnal permits, milk permits, land use permits, and other
govermnmental or guasi-governmental licenses, permits or approvals, and other agreements relating to
said real property and the dairy and farm business lccated and operated thereon (the "Dairy Business”),
zoning rights and other similar rights ¢r interests which rzlate to the development, use or operation of, or
that benefit or are appurtenant tc, said real property, iricluding but not limited to all nutrient management
plans and the like required for the [awful operation of the Dairy Business; (g) all minerai rights, oil and gas
rights, air rights, geothermal! rights, water or water rights (inciuding decrees, claims, permits and licenses
for irrigation, commercial dairy, stock water and ail otner uses), including without limitation, all wells,
canals, ditches and reservoirs of any nature and all rights thereto, appurtenant to or associated with said
real property, whether decreed or undecreec, tibutary or non-tributary, surface or underground,
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appropriated or unappropriated, and aii shares of siock, membarship unite, and other rights in any water,
canal, ditch or reservoir company (including, but not limited to shares, units or interests in the Northside
Canal Co., Ltd.), and all well permits, water service contracts, drainage rights and other evidences of any
such rights; (h) all farm products of all kinds, and ail crops growing and to be grown on said rezl property
and as harvested therefrom wherever located; (i) ail dairy and cther cattle and calves, replacement cattle,
and al! other kinds of livestock, and all feed, feed inventory, supplies, veterinary supplies, husbandry and
insemination equipment and supplies, all brands, brand names, trademarks, and trade names, and all
cther personal property relating to the Dairy Business operated on said real property; (k) all milk and
cream produced on said real property and proceeds and rights to proceeds from the sale thereof, (i) all
farm, dairy, irrigation and other equipment, fixed or mobile, vehicles, rolling stock and other personal
property of all kinds located on or used in connection with said real property and the dairy and farm
operations conducted thereon; and (m) all interest or estate which Mortgagor now has or may hereafter
acquire in said property, and all additions, accretions, improvements, replacements, and accessions
thereto and embedded software included therein, all awards or payments made for the taking of ali or any
portion of said real property by eminent domain or any pioceeding or purchase in lieu thereof, ar any
damage to any portion of said real property, together with whatever is receivatle or received when any of
said property or proceeds thereof are sold, leased, collected, exchanged or ctherwise disposed of,
whether such disposition is voluntary or involuntary, including without limitation, (i) all accounts, contract
rights, chattel paper (whether electronic or tangible), instruments, promissory notes, documents, general
intangibies, payment intangibles and other rights to payment of svery kind now or at any time hereafter
arising out of any such sale, lease, collection, exchange or sther disposition of any of the foregoing, {ii) ail
rights to payment, including returned premiums, with respect to any insurance relating to any cf the
foregoing, and (iii) all rights to payment with respect to any claim or cause of action affecting or relating to

any of the foregoing. The listing of specific rights or preperty shali not be interpreted as a limitation of
general terms.

Further, to the extent they, or any of them, hold or may %icld any right, title and interest, in their
names, in and to the Subject Property, the DeWits and Melinda DeWit, as individuals, each hereby
mortgage, grant, convey and assign, and grant a secunty interest in, to Bank, in and to all of their rights,
title and interests in the Subject Property, whether piesent ar hereafter acauired.

1.2  Address. The address of the Subject Property (if known) is: N/A ___. Neither the failure
to designate an address nor any inaccuracy in the address designated shail affect the vaiidity or priority of
the lien of this Mortgage on the Subject Property as described on Exhibit A. in the event of any conflict
hetween the provisions of Exhibit A and said address, Exhibit A shail control.

1.3  Senior Mortgages. This Mortgage is intended to be junior and subordinate only to the
following encumbrances: (i) that certain Mortgage, Security Agreement and Assignment of Rents made
by Mortgagor in favor of Metropolitan Life Insurance Company, recorded on July 28, 2008 as Instrument
No. 217421, Gooding County Records, with respect to Tract |, and (ii) that certain Mortgage, Assignment
of Rents, Security Agreement and Fixture Filing made by Mortgagor in favor of Wells Fargo Financiat
Leasing, Inc., recorded on January 12, 2006 as Instrumesit No. 214588, Gooding Courity Records, with
respect to Tract |l (together, the “Senior Mortgages").

1.4  Fixtures and As-Extracted Collaterai Filings. For purposes of the security interests granted
hereby in fixtures and as-extracted collateral, Mortgagor is the debtor, and owner of record of the real
property, and Mortgagee is the secured party. Mortgagor, the DeWits, and Melinda DeWit, hereby agree
to prepare, execute, record, and file, and hereby authorize Mortgagee to record and fiie, this Mortgage
and such other financing statements or instruments as deemed necessary by Mortgagee to perfect and
maintain perfection of the security interests created hereby. Upon a Default hereunder, Martgagee shall
have all of the rights and remedies available to secured parties under the UCC.
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ARTICLE Il. OBLIGATIONS SECURED

2.1 Qbligations Secured. Martgagor, the DeWits and Melinda DeWit each make their grants and
assignments for the purpose of securing the following obligations (each, a "Secured Cbligation" and
collectively, the "Secured Obligations"):

(@)  payment to Mortgages of all sums at any time owing and performance of all other obligaticns
arising under or in connection with the following described promissory riotes (as amanded, modified,
suppiementad or restated from time !o time, coliectively, the "Note"): (i) that certain term promissory note
dated as of October 5, 2009 in the principal amcunt of Five Million Doilars ($5,000,000.00), with interest
as provided therein, made by DeWit Dairy and payatle to Mortgagee or its order; (ii) that certain revolving
promigsory note dated as of October 5, 2009 in the maximum principal amount of Two Miliion. Five
Hundred Thousand Dollars ($2,500,000.00), with interest as provided therein, exscuted by DeWit Dairy
and payable to Mortgagee or its order; (iii) that certain term promissory note dated as of October 5, 2009
in the principal amount of Two Hundred Forty Five Thousand, Thirty-Three Dollars ($245,033.00), with
interest as provided therein, executed by Gilbert D. McCougal, an individual (*McDougal"), and payabie to
Mortgagee or its order, together with (iv) the payment and performance o any other indebtedness or

obligations incurred in connection with the credit accommodation evidenced by said Note, whether or not
specifically referenced therein; and

(b; payment to Mortgagee of all sums at any time owing and performance of all other obligations
arising under or in connection with that certain 2009 Amended and Restated Credit Agreement between
DeWit Dairy and Mortgagee dated effective as of October 5, 2008, amending and restating the credit
arrangements provided by Mortgagee to DeWit Dairy under that Loan Agreement dated April 26, 2002, as
such credit accommodations have been amended and restated from time to time, including by that certain
Letter Agreement between DeWit Dairy and Bank dated as of April 10, 2007, as amended from time to
time (as amended, modified, supplemented or restated from time to time the “DeWit Loan Agreement”),
together with the payment and performance of any other indebtedriess or obligations incurred it
connection with the Loan Agreement whether or not specifically referenced therein; and

(c)  payment to Mortgagee of all sums at any time owing and performance of all other obligations
arising under or in connection with that certain 2009 Amended and Restated Credit Agreement between
McDougat and Mortgagee dated effective as of October 5, 2009, amending and restating the credit
arrangements provided by Mortgagee to McDougal under that Loan Agreement dated Aoril 10, 2007, as
such credit accommodations have been amended and restated from time to time (3s amended, modified.
supplemented or restated from time to time the “McDougal Loan Agreement” and together with the DeWit
Loan Agreement, the “Loan Agreement"), together with the payment and performance of any other

indebtedness or obligations incurred in connection with the Loan Agreement whether or not specifically
referenced therein; and

(d) payment and performance of all cbiigations cf Mortgagor under this Mortgage, together with
all advances, payments or other expenditures made by Mortgagee as or for the payment or performance
of any such obligations of Mortgagor; and

(e) payment and performance of all obligaticns, if any, and the contracts under which they arise,
which any rider attached to and recorded with this Mcrtgage recites are secured hereby; and

) payment to Mortgagee of ali liability, whether liquidated or unliquidated, defined, centingent,
conditional or of any other nature whatsoever, ard performance of all other obligations, arising under any
swap, derivative, foreign exchange or hedge transaction or arrangement (or other similar transaction or

arrangement howsoever described or defined) at any time entered into with Mortgagee in connection with
any Secured Obtigation; and
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{g) payment and performance of al' future advances and othef ebligations that the then record
owner of the Subject Property may agre= to pay and/cr perform (whether as principal, surety or
guarantor) for the benefit of Mortgagee, when any such advance or other obligation is evidenced by a
writing which recites that it is secured by this Mortgage; and

{h)  all modifications, extensions and renewals of any of the Secured Obligations (including
without limitation, (i) modifications, extensions or renzwals at a diffarent rate of interest, or (ii) deferrals or
accelerations of the required principal payment dates or interest psyment dates or both, in whole orin

part), however evidenced, whether or nat any such micdification, extension or renewal is evidenced by a
new or additional promissory note ar notes. '

2.2 Obligations. The term "okligations" is used herein in its most comprehensive sense and
includes any and all advances, debts, obligationz anc. iizhilities harstefore, now or hereafter made,
incurred or created, whether voluntary or involuntary and however arising, whether due or not due, .
absolute or contingent, liquidated or unliquidated, determined or undetermined, joint or several, including
without limitation, all principal, interest, charges, inciuding prepayment charges and late charges, and
loan fees at any time accruing or assessed on any Secured Obligation. For purposes hereof, “Borrower”
shall mean DeWit Dairy and McDougal. The maturity date under the Note is June 30, 2011.

2.3 Incorporation. All terms of the Secured Obiigations are incorporated herein by this
reference. All persons whc may have or acquire an interest in the Subject Property are hereby deemed
to have notice of the terms of the Secured Obligaticns and to have notice, if provided therein, that. (a) the
Note, the Loan Agreement, or other Secured Cbligatiors may permit corowing, repayment and
reborrowing; and (b) the rate of interest on one or mcre of the Sacured Obligations may vary from time to

time.

ARTICLE Il ASSIGNMENT OF RENTS

3,1 Assignment. For the purposes and upon the terms and conditicns set forth herein,
Mortgagor irrevocably assigns to Martgagee all of Mortgagor's rignt, titie and interest in, to and under all
leases, licenses, rental agreements and other agreements of any kind relating to the use or occupancy of
any of the Subject Property, whether existing as of the date hereof or at any time hereafter entered into,
together with all guarantees cf and security for any tenant's or lessee's performance thereunder, and afl
amendments, extensions, renewals and modifications thereto (=ach, a "Lease" and ccilectively, the
"Leases"), together with any and all cther rents, issues ana profits of the Subject Property {collectively,
"Rents"). This assignment shall not impose upon Morigagee any duty to produce Rents from the Subject
Property, nor cause Mortgagee to be: (a) a "mertgagee in possession” for any purpoze; (b) responsible
for performing any of the obligations of the lessor or landicrd under any Lease; or (c) responsible for any
waste committed by any person or entity at any time in possession of the Subject Property or any part
thereof, or for any dangerous or defective condition of the Subject Froperty, or for any negligence in the
management, upkeep, repair or control of the Subject Property. This is an absolute assignment, not an
assignment for security only, and Mortgagee's right to Rents is not contingent upon and may be exercised
without taking possession of the Subject Property. Mortgagur agrees to execute and deliver to
Mortgagee, within five (5) days of Mortgagee's wiitten request, such additional documents as Mortgagee
may reasonably request to further evidence the assigninent to Mortgagee of any and ai! Leases and

Rents. Mortgagee, at Mortgagee's option and withcut notice, may notify any lessee or tenant of this
assignment of the Leases and Rents.

The Parties hereby certify to Mortgagee that neither the DewVits nor Melinda DeWit has entered into, and
each of them by signing below agrees not to enter into, any agreement with any person regarding the
lease, use, possession, purchase or saie of the Subject Property, or any item thereof.
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3.2

Protection of Security. To protect the security of this assignment, Martgagor agrees:

(a) At Mortgagor's sole cost and expense: (i) to perform zach obligaticn o be performed by the
lessor or landlord under each Lease and to enforce or secure the performance of each obligation to be
performed by the lessee or tenant under each Lease; (ii) not to modify any Lease in any materia! respact

or accept surrender under or terminate the term of any Lease; {iii) not to anticipate the Rents under any
Lease; and (iv) not to waive or release any lessee or tenant f or from any Lease obligations. Mortgagor
assigns to Mortgagee all of Mortgagor's right and power to modify the terms of any Lease, to accept a
surrender under or terminate the term of or anticipate the Rents under any Lease, and to waive or release
any iessee or tenant of or frem any Lease obiigations. and any attempt on tha part of Mortgagor to

exercise any such rights or powers without Mortgagee's prior written consent shall be a breach of the
terms hereof.

(b) At Mortgagor's sole cost and expense, to defend any action in any manner connecied with
any Lease or the obligations thereunder, and to pay alf costs of Mortgagee, including reascnable
attorneys' fees, in any such action in which Mortgagee may appear.

(c) That, should Mortgagor fail to do any act required to be done by Mertgagor under a Lease,
then Mortgagee, but without obligation to do so and without nctice to Mcrtgagor and without releasing
Mortgagor from any obiigaticn hereunder, may maks or do tha szime in such manner and to such extent
as Mortgagee deems necessary to protect the security herecf and, in exercising such powers, Mortgagee
may employ attorneys and other agents, and Mortgagor shali say necessary costs and r2asonable
attorneys' fees incurred by Mertgagee, or its agents, in the exercise of the powers granted herein.
Merigagor shall give prompt notice to Mortgagee of any default by ariy lessee or tenant under any Lease,
and of any natice of default on the part of Mortgagor under any Le=ss received from a lessee or tenant

- thereunder, together with an accurate and complete =upy therect, ’

{d)  To pay to Mortgagee immediately upon demand ali sums expended under the authority .
hereof, including reasonable attorneys' fees, together with interest tnerecn at the highest rate per annum
payable under any Secured Obligation, and the same, at Mortgagee's option, may be added to any
Secured Obligation and shall be secured hereby,

3.3 License. Mortgagee confers upen Mortgagor a license ("License"} to collect and retain the
Rents 23, but not before, they come due and payabie, urtil ihe occurrence of any Default. Upon the
occurrence of any Default, the License shail be automatically revoked, end Mortgagee may, at
Mortgagee's option and without notice, either in perscn or by agent, with or without bringing any action, or
by a receiver to be appointed by a court. (a) enter, take possession of, manage and operate the Subject
Property or any part thereof; (b) make, cancel, enforcs ur modify any Lease; (c) obtain and evict terants,
fix or modify Rents, and do any acts which Mortgagea deems proper to protect the security hereof; and
(d) either with or without taking possession of the Subject Property, in its cwn name, sue for or otherwise
collect and receive all Rents, including those past due 2nd unipaid, and appiy the same in accordance
with the provisions of this Mortgage. The entering and taking possession of the Subject Property, the
collection of Rents and the application thereof as aferesaid, shall not cure or waive any Cefault, nor
waive, modify or affect any notice of default hereunder, nor invalidate any act done pursuant to any such

notice. The License shall not grant to Mortgagee the right to possession, except as provided in this
Mortgage. .

ARTICLE IV. RIGHTS AND DUTIES OF THE PARTIES

41 Title. Mortgagor warrants that, except as disclesed to Mortgagee prior to the date hereof in
a writing which refers to this warranty, Mortgagor lawfully pcssesses and holds fee simpie title to the
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Subject Property without limitation on the right {0 encumbar as herein provided (except as provided in the
Senior Mortgages), and that this Mortgage is a vaiid tlien on the Subject Property and all of Mortgagor's
interest therein, Reference is made to a certain Intercreditor Censent and Agreement made between
Mortgagor, Mortgagee and the mortgagees under the Senior Mortgages (*Senior Mortgagees), recorded

in the rea! property records of Gooding County, Idaha, under which the Senior Mortgagees consented to
the reccrding of this Mortgage.

4.2 Taxes and Assessments. Subject to the right, if any, of Mortgagor to contest payment of the
following pursuant to any other agreement between Mortgagor and Mortgagee, including the “Right to
Contest” provision set forth in Saction 4.4 if prior to a delinguency, Mortgagor shall pay prior to
delinguency all taxes, assessments, levies and charges imposec: (a) by any public or quasi-public
authority or utility company which are or which may become a lien upon or cause a ioss in value of the
Subject Property or any interest therein; or (b) by ary puhlic autharity upon Mortgagee by reason of its
interest in any Secured Chligation or in the Subjzct Property, or by reason of any payment made to
Mortgagee pursuant to any Secured Obligation; provided however, that Mortgagor shall have no
obligation to pay any income taxes of Mortgagee. Promptiy upcn request by Mortgagee, Mortgager shall
furnish to Mortgagee satisfactory evidence of the payment of all of the foregoing. Mortgagee is hereby
authorized to request and receive from the responsible governrnental and non-governmental personnel
written statements with respect to the accrual and payrent of any of the foregcing.

4.3  Performance of Secured Obligations. *Mcrtgager snzll, or shall cause Bo-rower to, promptly
pay and perform each Securad Obligation when due.

4.4 Liens, Encumbrances and Charges. Mortgagor shiall immiediately discharge any lien on the
Subject Property not approved by Mortgagee in writing (except the Senior Mortgages). Except as
otherwise provided in any Secured Obligation or othar agreement vwith Mortgagee, Mortgagor shal! pay
when due all obligations secured by or reducible to liens and encumbrances which shall now or rereafter
encumber the Subject Property, whether senior or subordinate hereto, includinig without liritation, any
mechanics' liens. Right to Contest: Mortgagor may cantest in good faith and pursuant to applicable law
and proceedings, any such lien or (pricr {o a delinquency) any such obligation and, during any such
proceeding including appropriate appeals, so long 2s Mortgagor has notified Mortgagee in writing prior to
deing so and so long as, in Mortgagee's sole opinian, Mortgagee's interests in the Subject Property are
not jeopardized, Mcrtgagor will not be in default of this Section 4.4 pending resolution in the proceeding.
Meorigagee may require Mortgagor to post adequate security or a surety bhond, reasonabiy satisfactory {o
Mortgagee, to protect Mortgagee’'s interests, '

45 |nsurance. Mortgagor shall insure the Subject Property against loss or damage by fire and
such other risks as Mortgagee shall from time to time require. Mortgagor shall carry public liability
insurance, flood insurance as required by applicable law and such other insurance as Mortgagee may
reasonably require, including without limitation, business interruption insurance or loss of rental value
insurance, Mortgagor shall maintain all required insurance at Mortgagor's expense, under policies issued
by companies and in form and substance satisfactory to Morigagee. Mortgagee, by reascn of acceptmg,
rejecting, approving or obtaining insurance, shall not incur any liability for: (a) the existence,
nonexistence, form or legal sufficisncy thereof; {b) the solvency of any insurer; or (c) the payment of
losses. All policies and certificates ot insurance shal! name Mortgagee as loss payee, and shall provide
that the insurance cannot be terminated as tc Mortgagee except upon a minimum of ten (10) days' prior
written notice to Mortgagee. Immediately upor: any request by Mortgagee, Mortgagor shall deliver to

Mortgagee the original of all such policies or certificates, with receipts evidencing annual prepayment of
the premiums.

46 Tax and Insurance Impounds. At Morigagee's option and upon its demand, Mortgager shall,
until all Secured Obiigations have been paid ir full, pay to Mortgagee monthly, annually or as otherwise
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directed by Mortgagee an amount estimated by Mortgagee to be equal to: {a) all taxes, assessments,
levies and charges imposed by any public or quasi-pukiic authority or utility company which are or may
become a lien upon the Subject Property and will become due for the tax year during which such
payment is so directed; and (b) premiums for fire, other hazard and mortgage insurance next due. I}
Mortgagee determines that amounts paid by Mortgagor are insufficient for the payment in full of such
taxes, assessments, levies and/or insurance preriums, Mortgagee shaii notify Mortgagor of the
increased amount required for the payment thereof when due, and Mcrtgagor shall pay to Mortgagee
such additional amount within thirty (30) days after notice from Mortgagee. All amounts sc paid shall not
bear interest, except to the extent and in tha amount required by iaw. So long as there is no Default,
Mortgagee shall apply said amounts to the payment of, or at Mcrtgagee's sole option release said funds
to Mortgagor for application to and payment of, such taxes, assessinents, levies, charges and insurance
premiums. If a Default exists, Mortgagee at its sole optich may apply all or any part of said amounts to
any Secured Obligation and/or to cure such Default, in which event Mortgagor shall be required to restore
all amounts so applied, as well as to cure any Default not cured by such application. Mortgagor hereby
grants and transfers to Mortgagee a security interest in all amotnts so paid and held in Mortgagee's
possession, and all proceeds thereof, to secure the payment and performance of each Secured
Obligation. Upon assignment of this Mortgage, Mortgagee shall have the right to assign all amounts
collected and in its possession to its assignee, whereupon Mortgagee shall be released from all liability
with respect thereto. The existence of said impounds shall not limit Mortgagee's rights under any other
provision of this Mortgage or any other agreement, statute cr rule of law. Within ninety-five (95) days
following fuli repayment of all Secured Obligations (other than as a consequence of a foreclosure or
conveyance in lieu of foreclosure of the liens and security interests securing any Secured Obligation), or
at such earlier time as Mortgagee in its discretion may elect, the talance of all amounts collected and in

Mortgagee's possession shall be paid to Mortgager, and no other party shall have any right of claim
thereto.

4.7 Damages; Insurance and Condemnation Proceeds.

(@) (i) All awards of damages and all other compensation payable directly or indirectly by reason
of a condemnation or proposed condemnation (or transfer in lieu thereof) for public or private use
affecting the Subject Property; (ii) all other claims and awards for damages to or degrease in value of the
Subject Property; (iii) alf proceeds of any insurance policies payab:e by reason of loss sustained to the
Subject Property; and (iv) all interest which may accrue on any af the foregoing, are ali absolutely and
irrevocably assigned to and shall be paid to Mortgagee. At the absciute discretion of Mortgagee, whether
or not its security is or may be impaired, but subject to applicable law if any, and without regard to any
requirement contained in any other Ssction hereof, Martgages may apply all or any of the proceeds it
receives to its expenses in seftling, prosecuting or defending any such claim and apply the balance to the
Secured Obiigations in any order, and release all or any part of the proceeds tc Mortgagor upon any
conditions Mortgagee may impose. Mortgagee may commence, appear in, defend or prosecute any-
assigned claim or action, and may adjust, compromise, setile and collect alt claims and awards assigned
to Mortgagee; provided however, that in no event shail Mortgagse be responsible for any failure to collect
‘any claim or award, regardiess of the cause of the failure.

(b)  Atits sole option, Mortgagee may perrait insurance or condemnation proceeds held by

Mortgagee to be used for repair or restoration but may impose any conditions on such use as Mortgagee
deems necessary.

4.8 Maintenance and Preservaticn of Subjsct Property. Subject to the provisions of any
Secured Obligation, Mortgagor covenants:

(8) to keep the Subject Property in good condition and repair;
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(b}  except with Mortgagee's prior written consent, not to remove or demolish the Subject
Property, nor alter, restore or add to the Subject Property, nor initiate or acquiesce in any change in any
zoning or other land classification which affects the Subject Property;

(¢}  to restore promptly and in gocd workmanlike manner any portion of the Subiect Property
which may be damaged or destroyed, unless Mortgagee requires that all of the insurance proceeds be

used to reduce the Secured Obligaticns as provided in the Section hereof entitled Damages; Insurance
and Condemnation Proceeds;

(d) to comply with and not to suffer violation of any or all of the fellowing which govern acts or
conditions on, or otherwise affect the Subject Property: (i) laws, ordinances, regulations, standards and
judicial and administrative rules and orders; (ii} covenants, conditions, restrictions and equitabie

servitudes, whether public or private; and.(iii} requirements of insurance companies and any bureau or
agency which establishes standards of insurability;

(e) not to commit or permit waste of the Subject Property; and

f to do all other acts which from the character or use of the Subject Property may be
reasonably necessary to maintain and preserve its value.

4.% Hazardous Substances; Environmental Provisions. Mcrtgagor represents and warrants to
Mortgagee as follows:

(a) Except as disclosed to Mortgagee in writing prior to the dale hereof, the Subject Property is
not and has not been a site for the use, generation, manufacture, storage, treatment, disposal, release or
threatened release, transportation or presence of any substances which are "hazardous substances,”
"hazardous wastes," "hazardous materiais" or "toxic substances" under Environmental Laws, as defined
below. Further, the Subject Property is in matenal compliance with ail requirements under Environmenta!
Laws pertaining to "Hazardous Materials." Hazardous Materials shall include, without limitation, .
pollutants, contaminants and other materials, substances and wastes which are hazardous, toxic, caustic,
harmful or dangerous to human health or the environment, including petroieum and petroleum preducts
and byproducts, radioactive materials, asbestos, poiychlorinated biphenyls and all materials, substances
and wastes which are classified or regulated as "nazardous substances," "hazardous wastes,"
"hazardous materials" or “toxic substances" or similar descriptions under any Environmenta! Laws. The
term Hazardous Materials aisc shall include the foliowing materials (“Qperaticns Materials™) to the extent
such Operations Materials are not kept and handled in compliance with applicable Environmental Laws:
(iy animal, agricutural and dairy wastes (including carcasses) regulated by Environmental Laws, (i) dairy
cleaning and sanitizing materials, (iii) pesticides (including insecticides, herbicides, and fungicides) and
used in the Dairy Business, and (iv) veterinary medicines and other materials used in the Dairy Business;
provided that all provisions hereunder providing for remediation, cost reimbursement and indemnification
of Mortgagee, or pertaining to Environmental Damages in connection with Hazardous Materials, shall
apply to Operations Materials regardiess of compliance with Environmental Laws.

(b)  Tothe best knowiedge of Mortgagor, tie Subject Property is in ccmpliance with all laws,
ordinances and regulations relating to Hazardous Materials (coilectively, the "Enviranmental Laws”),
including without limitation, shall mean the Clean Air Act, 42 U.S.C. Section 7401 gt seq.; the Federal
Water Pollution Control Act, 33 U.S.C. Section 1251 et seq.; the Resource Conservation and Recovery
Act of 1976, 42 U.S.C. Section 6801 et seq.; the Comprehensive Environment Response, Compensation
and Liability Act of 1980 (including the Superfund Amendments and Reauthorization Act of 1986,
“CERCLA"), 42 U.S.C. Section 9601 et seq.; the Toxic Substarces Control Act, 15 U.S.C. Section 2601
et seq.; the Occupational Safety and Health Act, 29 U.S.C. Section 651, the Emergency Planning and
Community Right-to-Know Act of 1986, 42 U.S.C. Section 11001 et seq.; the Safe Drinking Water Act, 42
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U.S.C. Section 300f et seq.; and all other Governmental Rules relating to environmental, health, safety
and land use matters, including all Governmental Rules pertaining to the reporting, licensing, permitting,
transportation, storage, disposal, investigation or remediation of emissions, discharges, releases or
threatened releases of Hazardous Materials into the air, surface water, groundwater or land, or relating to
the manufacture, processing, distribution, use, treatment, storage, disposal, transportation or handling of
Hazardous Materials, and including federal, state or loca! laws, regulations and ordinances governing
dairies, confined animal facilities, or agricultural activities.

(c)  There are no claims or actions pending or threatened against Mortgagor or the Subject

Property by any governmental entity or agency, or any cther person or entity, relating to any Hazardous
Materials or pursuant to any Environmental Laws.

(d)  Mortgagor hereby agrees to defend, indemnify and hoid harmless Mortgagee, its directors,
officers, employees, agents, successors and assigns, .frcm and against any and al! losses, damages,
liabilities, claims, actions, judgments, court costs and legal or cther expenses (including without limitation,
attorneys' fees and expenses) which Mortgagee may incur as a direct or indirect consequence of the use,
generation, manufacture, storage, treatment, disposal, release or threatened release, transportation or
presence of Hazardous Materials in, on, under or about the Subject Property. Mortgagor shali pay to
Mortgagee immediately upon demand any amounts owing under this indemnity, together with interest
from the date of demand until paid in full at the highest rate of interest applicable to any Secured
Obligation. MORTGAGOR'S DUTY AND OBLIGATION TO DEFEND, INDEMNIFY AND HOLD .
HARMLESS MORTGAGEE SHALL SURVIVE THE CANCELLATICN OF THE SECURED OBLIGATIONS
AND THE RELEASE OR PARTIAL RELEASE CF THIS MORTGAGE.

(e)  Mortgagor shall immediately advise Mortgagee in writing upon Mortgagor's discovery of any
occurrence or condition on the Subject Property, or on any reaf property adjoining or in the vicinity of the
Subject Property, that does or could cause all or any part of the Subject Property to be contaminated with
any Hazardous Materials or otherwise be in violation of any Environmental Laws, or cause the Subject

Property to be subject to any restrictions on the ownership, occupancy, transferability or use thereof
under any Environmental Laws.’

4.10 Protection of Security. Mortgagor shall, at Mortgagor's sole expense: (a) protect, preserve
and defend the Subject Property and Mortgagor's title and right to possession of the Subject Property
against all adverse claims; (b) if Mortgagor's interest in the Subiect Property is a leasehold interest or
estate, pay and perform in a timely manner all obligations to be paid and/or performed by the lessee or
tenant under the lease or other agreement creating such leasenold interest or estate; and (c) protect,
preserve and defend the security of this Mortgage and the rights and powers of Mortgagee under this
Mortgage against all adverse claims. Mortgagor shall give Mortgagee prompt notice in writing of the
assertion of any claim, the filing of any action or proceeding, or the occurrence of any damage,
condemnation offer or other action relating to or affecting the Subject Property and, if Mortgagor's interest
in the Subject Property is a leasehold interest or estate, of any notice of default or demand for

performance under the lease or other agreement pursuant to which such leasehold interest or estate was
created or exists. ‘

4.11 Powers and Duties of Mortgagee. Mortgagee may, upon written request, without obligation
to do so or liabitity therefor and without natice: (a) release all or ary part of the Subject Property from the
lien of this Mortgage; (b) consent to the making of any map or piat of the Subject Property; and (c) join in
any grant of easement or declaration of covenants and restrictions with respect to the Subject Property,
or any extension agreement or any agreement subordinating the lien or charge of this Mortgage.
Mortgagee may frem time to time apply to any court of competent jurisdiction for aid and direction in the
exercise or enforcement of its rights and remedies available under this Mortgage, and may obtain orders
or decrees directing, confirming or approving acts in the exercise or enforcement of said rights and
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remedies. Mortgagee has no obligation to notify any party of any pending sale or any action or
proceeding (including, but not limited to, actions in which Mortgagor or Mortgagee shall be a party) unless
held or commenced and maintained by Mortgagee under this Mortgage.

4.12 Compensation: Exculpation; Indemnification.

(@)  Mortgagor shall pay Mortgagee reasonable compensation for services rendered concerning
this Mortgage, including without limitation, the providing of any statement of amounts owing under any
Secured Obligation, the perfecting or continuing of security interests and liens, the performance or
discharge of any obligation of Mortgagor, and other actions taken to preserve the Mortgaged Property.
Mortgagee shall not directly or indirectly be liable to Mortgagor or any other person as a consequence of: -
(i) the exercise of any rights, remedies or powers granted to Mortgagee in this Mortgage; (i) the failure or
refusal of Mortgagee to perform or discharge any obligaticn or ligbility of Mortgagor under this Mortgage
or any Lease or other agreement related to the Subject Property; or (i) any loss sustained by Mortgagor
or any third party as a resuit of Mortgagee's failure-to lease the Subject Property after any Default or from
any other act or omission of Mortgagee in managing the Subject Property after any Default unless such
loss is caused by the willful misconduct or gross negligence of Mortgagee; and no such liability shail be

asserted or enforced against Morigagee, and all such liability is hereby expressly waived and released by
Mortgagor. '

(b)  Mortgagor shall indemnify Mortgagee against, and hold Mcrtgagee harmiess from, any and
all losses, damages, liabilities, claims, causes of action, judgments, court costs, attorneys' fees and other
legal expenses, costs of evidence of titie, costs of evidence of value, and other expenses which
Mortgagee may suffer or incur: (i) by reason of this Mortgage; (i) by reason of the performance of any act
required or permitted hereunder or by law; (iii) as a result of any faiiure of Mortgagor to perform
Mortgagor's obligations; or (iv) by reason of any alleged obligation or undertaking of Mortgagee to
. perform or discharge any of the representations, warranties, conditions, covenants or other obligations

contained in any other document related to the Subject Property, including without limitation, the payment
of any taxes, assessments, rents or other lease obligations, liens, encumbrances or other obligations of
Mortgagor under this Mortgage. Mortgagor's duty to indemnify Mortgagee shall survive the payment,

discharge or cancellation of the Secured Obligations and the release or satisfaction, in whole or in part, of
this Mortgage.

(c)  Mortgagor shall pay all indebtedness arising under this Section immediately upon demand
by Mortgagee, together with interest thereon from the date of demand until paid in full at the highest rate

per annum payable under any Secured Obligation. Mortgagee may, at its option, add any such
indebtedness to any Secured Obligation.

4.13 Due on Sale or Encumbrance. Except as permitted by the provisiors of any Secured
Obligation or applicable law, if the Subject Property or any interest therein shail be sold, transferred
(including without limitation, where applicable, through sale or transfer of a majority or controlling interest
of the corporate stock, or any general partnership, limited fiability company or other similar interests, of
Mortgagor), mortgaged, assigned, encumbered or leased, whether voluntarily, involuntarily or by
operation of law (each of which actions and events is called a "Transfer"), without Mortgagee's prior
written consent, THEN Mortgagee may, at its soie opticn, declare ail Secured Obiigations immediately

due and payable in full. Mortgagor shall notify Mortgagee in writing of @ach Transfer within ten (10)
business days of the date thereof,

4.14 Releases, Extensions, Modifications and Additicnal Security. Without notice to or the
consent, approval or agreement of any persons or entities having any interest at any time in the Subject
Property, inciuding without limitation the DeWits and Melinda DeWit, or in any manner obligated under
any Secured Obligation (each, an "Interested Party"), Mortgagee may, from time to time, release any
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interested Party from fiability for the payment of any Secured Ouligation, take any action or make any
agreement extending the maturity or otherwise altering the terms or increasing the amount of any
Secured Obligation, accept additional security, and enforce, waive, subordinate or release all or a partion
of the Subject Preperty or any other security for any Secured Obligation. None of the foregoing actions

shall release or reduce the personal liability of any Interested Party, nor release or impair the priority of
the lien of this Mortgage upon the Subject Property.

415 Release of Mortgage. Upon satisfaction i full of the Secured Obligations, or upon the
earlier satisfaction of the conditions to release as set forth in the Credit Agreement and Intercreditor
Consent and Agreement, which satisfaction shall be determined by Mortgagee, Mortgagee, without
warranty, shall deliver for recording in the appropriste real zronerty records a satisfaction or release of

Mortgage for the Subject Property, or that portion thereof then covered hereby, from the lien of this
Mortgage.

416 Subrogation. Mortgagee shali be subrdgated to the lien of all encumbrances, whether or not

released of record, paid in whole or in part by Mortgagee pursuant to this Mortgage or by the proceeds of
any Secured Obligation.

4.17 Mortaagor Different From Obligor ("Third Partv Mortgagor™). As used in this Section, the
term "Obligor" shall mean each person or entity obligated in any manner under any of the Secured
Obligations; and the term "Third Party Mortgagor” shall mean (1) each person or entity included in the
definition of Mortgagor herein or executing this Mortgage and which or who is not an Obligor under ali of

the Secured Obligations, and (2) each person or entity inciuded in the definition of Mortgagor herein if any
Obligor is not included in said definition.

(a) Representations and Warranties. Each Third Party Mortgagor represents and warrants to
Mortgagee that: (i) this Mortgage is executed at an Obligor's request; (ii) this Mortgage complies with all
agreements between each Third Party Mortgagor and ary Qbligor regarding such Third Party Mortgagor's
execution hereof; (iii) Mortgagee has made no representatior to any Third Party Mortgagor as to the. .
creditworthiness of any Obligor; and (iv} each Third Party Morigagor has established adequate means of
obtaining from each Obligor on a continuing basis financial and other information pertaining to such
Obligor's financial condition. Each Third Party Mortgager agrees to keep adequately informed from such
means of any facts, events or circumstances which might in any way affect such Third Party Mortgagor's
risks hereunder. Each Third Party Martgagor further agrees that Mcrtgagee shall have no obligation to
disclose to any Third Party Mortgagor any information or material about any Obligor which is acguired by
Mortgagee in any manner. The liability of each Third Party Mortgagor hereunder shail be reinstated and
revived, and the rights of Mortgagee shall continue if and to the extent that for any reason any amount at
any time paid on account of any Secured Obligation is rescinded or must otherwise be restored by
Mortgagee, whether as a result of any proceedings in bankruptcy or reorganization or otherwise, all as
though such amount had not been paid. The determinatior: as to whether any amount so paid must be
rescinded or restored shall be made by Mortgagee in its sole discretion; provided however, that if
Mortgagee chooses to contest any such matter at the request of any Third Party Mortgagor, each Third
" Party Mortgagor agrees to indemnify and hold Mortgagee harmiess from and against all costs and -

" expenses, including reasonable attorneys' fees, expended or incurred by Mortgagee in connection
therewith, including without limitation, in any litigatior: with respect thereto.

(b)  Waivers.

(i) Each Third Party Mortgagor waives any right to require Mortgagee to. (A) proceed
against any Obligor or any other person; (B) marshai assets or proceed against or exhaust any security
held from any Obiigor or any other persan; (C) give notice of the terms, time and place of any public or
private sale or other disposition of personal property security held from any Obliger or any other person;
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(D) take any other action or pursue any other remedy in Mortgagee's power; or (E) make any
presentment or demand for performance, or give any notice of nonperformance, protest, notice of protest
or notice of dishonor hereunder or in connection with any obfigations or evidences of indebtedness held
by Mortgagee as security for or which constitute in whole or in part the Secured Obligations, or in
cornection with the creation of new or additional obligations.

(i) Each Third Party Mortgagor waives any defense to its obligations hereunder tased
upon or arising by reason of. (A) any disability or othier defense of any Obligar or any other person; (B)
the cessation or limitation from any cause whatsoever, other than payment in full, of any Secured
Obligation; (C) any lack of authority of any officer, director, partner, agent or any other person acting or
purporting to act on behalf of any Obligor which is a corperatiun, partnership or other type of entity, or any
defect in the formation of any such Obligor; (D) the application by any Obligor of the proceeds of any
Secured Obiigation for purposes other than the purposes represented by any Obligor to, or intended or
understood by, Mortgagee or any Third Party Mortgagor; {E) any act or omission by Mortgagee which
directly or indirectly results in or aids the discharge of any Obligor or any portion of any Secured
Obligation by operation of law or otherwise, or which in any way impairs or suspends any rights or
remedies of Mortgagee against any Obligor, (F) any impairment of the value of any interest in any
security for the Secured Obligations or any portion thereof, including without limitation, the failure to
obtain or maintain perfection or recordation of any interest in any such security, the release of any such
security without substitution, and/or the failure to preserve the value of, or to comply with applicabie law in
disposing of, any such security; (G) any modification of any Secured Obligation, in any form whatsoever,
including without limitation the renewal, extension, acceleration or other change in time for payment of, or
other change in the terms of, any Secured Obligation or any portion therecf, including increase or
decrease of the rate of interest thereon; or (H) any requirement that Mortgagee give any notice of
acceptance of this Mortgage. Until all Secured Obligations shall have been paid in full, no Third Party
Mortgagor shall have any right of subrogation, and each Third Party Mortgagor waives any right to
enforce any remedy which Mortgagee now has or may hereafter have against any Obligor or any other
person, and waives any benefit of, or any right to participate in, any security now or hereafter held by
Mortgagee. Each Third Party Martgagor further waives ali rights and defenses it may have arising out of:
(1) any election of remedies by Mortgagee, even though that election of remedies, such as a non-judicial’
foreclosure with respect to any security for any portion of the Secured Obligations, destroys such Third
Party Mortgagor's rights of subrogation or such Third Party Mortgagor's rights to proceed against any
Obligor for reimbursement; or (2) any loss of rights any Third Farty Mortgagor may suffer by reason of
any rights, powers or remedies of any Obligor in connection with any anti-deficiency laws or any other
laws limiting, qualifying or discharging any Obligor's obligations.

(iii) If any of said waivers is determined to be contrary to any applicable law or public
policy, such waiver shall be effective to the extent permitted by applicable law ar public policy.

ARTICLE V. DEFAULT PROVISIONS

5.1 Default. The occurrence of any of the following shall constitute a "Defauit” under this
Mortgage: (a) Mortgagor shall fail to cbserve or perform any obligation or agreement contained herein; (b)
any representation or warranty of Mortgagor, Borrower or any other person under or in connection with
this Mortgage or any Secured Obligation, shall prove to be incorrect, false or misleading in any material
respect when made; or (c) any default in the payment or performance of any obligation, or any defined
event of default, under any provisions of the Note, Loan Agreement or any other contract, instrument or
document executed in connection with, or with respect to, any Secured Obligation.

5.2 Rights and Remedies. Upon the occurrence of any Default, and at any time thereafter,
Mortgagee shall have all the following rights and remedies:
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(a)  With or without notice, to declare all Secured Obligations immediately due and payable in
full. ’

(b)  With or without notice, without releasing Mortgagor from any Secured Obligation and without
becoming a mortgagee in possession, to cure any Default of Mortgagor and, in connection therewith: (i) to
enter upon the Subject Property ard to do such acts and things as Mortgagee deems necessary or
desirable to protect the security of this Mortgage, including without limitation, to appear in and d=fend any
action or proceeding purporting to affect the security of this Mortgage or the rights or powers of
Mortgagee hereunder; (ii) to pay, purchase, contest or compromise any encumbrance, charge, lien or
claim of lien which, in the judgment of Mortgagee, is senior in priority to this Mortgage, the judgment of
Mortgagee being conclusive as between Mortgagee and the Parties hereto; (jii) to obtain, and to pay any
premiums or charges with respect to, any insurance required to be carried hereunder; and (iv) to employ
counsel, accountants, contractors and other appropnate persons to assist Mortgagee.

() Tocommence and maintain an action or actions in any court of competent jurisdiction to
foreclose this Mortgage or to obtain specific enforcement of the covenants of Mortgagor urder this
Mortgage, and Mortgagor agrees that such covenants shall be specifically enforceable by injunction or
any other appropriate equitable remedy. For the purposes of any suit brought under this subsection,
Mortgagor waives the defenses of laches and any applicable statute of limitations.

(d) To apply to a court of competent jurisdiction for and obtain appointment of a receiver of the
Subject Property as a matter of strict right and without regard to: (i) the adequacy of the security for the
repayment of the Secured Obligations; (ii) the existence of a deciaration that the Secured Obligations are

immediately due and payable; or (iii) the filing of a notice of default; and Mortgagor consents to such
appointment. '

(e) Totake and possess all documents, books, records, papers and accounts of Mortgagor or
the then owner of the Subject Property; to make or modify Leases of, and other agreements with respect
to, the Subject Property upon such terms and conditions as Mortgagee deems proper; and to make-
repairs, alterations and improvements to the Subject Property deemed necessary, in Mortgagee's
judgment, to protect or enhance the security hereof.

H Subject to the 1daho one-action rule, to resort to and realize upon the security hereunder and-
any other security now or later held by Mortgagee concurrently or successively and in one or several -
consolidated or independent judicial actions or lawfully taken non-judicial proceedings, or both, and to
apply the proceeds received in accordance with the Section hereof entitled Appiication of Foreclosure
Sale Proceeds, all in such order and manner as Mortgagee shall determine in its sole discretion.

(@) Upon sale of the Subject Property at any judicial foreclosure, Mortgagee may credit bid (as
determined by Mortgagee in its sole discretion) all or any portion of the Secured Obligations. n
determining such credit bid, Mortgagee may, but is not obligated to, take into account ali or any of the
following: (i) appraisals of the Subject Property as such appraisals may be discounted or adjusted by
Mortgagee in its sole underwriting discretion; (ii) expenses and costs incurred by Mortgagee with respect
to the Subject Property prior to foreclosure; (iii) expenses and costs which Mortgegee anticipates will be
incurred with respect to the Subject Property after foreclosure, but prior to resale. including without
limitation, costs of structural reports and other due diligence, costs to carry the Subject Property prior to
resale, costs of resale (e.g., commissions, attorneys’ fees, and taxes), Hazardous Materials clean-up and
monitoring, deferred maintenance, repair, refurbishment and retrofit, and costs of defending or settling
litigation affecting the Subject Property; (iv) declining trends in real property values generally and with
respect to properties similar to the Subject Property; (v} anticipated discounts upon resale of the Subject
Property as a distressed or foreclosed property; (vi) the existence of additional collateral, if any, for the
Secured Obiligations; and {vii) such other factors or matters.that Mortgagee deerns appropriate.
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Mortgagor acknowledges and agrees that: (A) Mortgagee is not required to use any or all ¢f the foregoing
factors to determine the amount of its credit bid; (B) this Section does not impose upon Mortgagee any
additional obligations that are not imposed by law at the time the credit bid is made; (C) the amount of
Mortgagee's credit bid need not have any relation to any loan-to-value ratios specified in any agreement
between Mortgagor and Mortgagee or praviously discussed by Mortgagor and Mortgagee; and

(D) Mortgagee's credit bid may be, at Mortgagee's sole dgiscretion, higher or lower than any appraised
value of the Subject Property.

5.3  Application of Foreclosure Sale Proceeds. Afler deducting ail costs, fees and expenses of
sale, including costs of evidence of title and attorneys' fees in connection with a sale, all proceeds of any
foreclosure sale shall be applied first, to payment of ali Secured Obligations (including without limitation:
all sums expended by Mortgagee under the terms hereof and not then repaid, with accrued interest at the
highest rate per annum payable under any Secured Obiigation), in such order and amounts as Mortgages

in its sole discretion shall determine; and the remainder, if any, to the person or persons legalily entitled
thereto.

5.4  Application of Other Sums. All Rents or other sums received by Mortgagee or any agent cr
receiver hereunder, less all costs and expenses incurred by Mortgagee or such agent or receiver,
including reasonable attorneys' fees, shall be applied to payment of the Secured Obligations in such order
as Mortgagee shall determine in its sole discretion; provided however, that Mortgagee shall have no
liability for funds not actually received by Mortgagee.

5.5 No Cure or Waiver. Neither Mortgagee's or any receiver's entry upon and taking possession
of the Subject Property, nor any collection of Rents, insusrance proceeds, condemnation proceeds or
damages, other security or proceeds of other security, or other sums, nor the application of any collected
sum to any Secured Obligation, nor the exercise of any other right cr remedy by Mortgagee or any

.receiver shall impair the status of the security of this Mortgage, or cure or waive any breach, Default or
notice of default under this Mortgage, or nullify the effect of any notice of default or sale (unless all
Secured Obligations and any other sums then due hereuncder have been paid in full and Mortgagor has
cured all other Defaults), or prejudice Mortgagee in the exercise of any right or remedy, or be construed

as an affirmation by Mortgagee of any tenancy, lease or option of the Subject Property or a subordination
of the lien of this Mortgage.

56 Costs, Expenses and Attorneys' Fees. Mortgagor agrees to pay to Mortgagee immediately
upon demand the full amount of all payments, advances, charges, costs and expenses, including court
costs and reasonable attorneys' fees (to include outside counsel fees and all allocated costs of
Mortgagee's in-house counsel), expended or incurred by Mortgagee pursuant to this Article V, whether
incurred at the trial or appellate level, in an arbitration proceeding or otherwise, and including any of the
foregoing incurred in connection with any bankruptey proceeding (including without limitation, any
adversary proceeding, contested matter or motion hrought by Mortgagee or any other person) relating to
Mortgagor or in any way affecting any of the Subject Property or Mortgagee's ability to exercise any of its
rights or remedies with respect thereto. All of the foregoing shall be paid by Mortgagor with interest from
the date of demand until paid in full at the highest rate per annum payable under any Secured Obligation.

5.7 Power to File Notices and Cure Defaults. Mortgagor hereby irrevocably appoints Mortgagee
and its successors and assigns as Mortgagor's triie attcrney-in-fact to perform any.of the following
powers, which agency is coupled with an interest: (3) to execute and/or record any notices of completion,
cessation of labor, or any other notices that Mortgagee deems appropriate to protect Mortgagee's
interest; and (b) upon the occurrence of any event, act or omission which with the giving of notice or the
passage of time, or both, wouid constitute a Default, to perform any obligation of Mortgagor hereunder:
provided however, that Mortgagee, as such attorney-in-fact, shall only be accountable for such funds as
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are actually received by Mortgagee, and Mortgagee shall not be liable to Mor’(gagor or any other person
or entity for any failure to act under this Section.

5.8 Remedies Cumulative; No Waiver. All rights, powers and remedies of Mortgagee hereunder
are cumulative and are in addition to all rights, powers and remedies provided by law or in any other
agreements between Mortgagor and Mortgagee. Na delay, failure or discontinuance of Mortgagee in
exercising any right, power or remedy hereunder shail affect or operate as a waiver of such right, power
or remedy; nor shall any single or partial exercise of any such right, power or remedy preclude, waive or
ctherwise affect any other or further exercise thereof or the exercise of any other right, power or remedy.

ARTICLE Vi. MISCELLANEQUS PROVISIONS

6.1 No Merger. No merger shall occur as a result of Mortgagee's acquiring any other estate in,
or any other lien on, the Subject Property unless Mortgagee specifically consents to a merger in writing.

6.2 Execution of Documents. Mortgagor agrees, upon demand by Mortgagee, to execute any
and all documents and instruments required to effectuate the provisions hereof.

6.3 Right of Inspection. Mortgagee or its agents or empioyees may enter onto the Subject
Property at any reasonable time for the purpose of inspecting the Subject Property and ascertaining
Mortgagor's compliance with the terms hereof.

6.4 Notices. All notices, requests and demands which Mortgagor or Mortgagee is required or
may desire to give to the other party must be in writing, delivered to Mortgagee at the following address:

WELLS FARGO BANK, NATICNAL ASSOCIATION
Loan Adjustment Group

MAC U1228-062

299 S. Main Street, 6th Floor

Salt Lake City, UT 84111

Aftn: Gregory J. Mondon

and to Mortgagor at its address set forth at the signature lines below, or at such other address as either
party shali designate by written notice to the other party in accordance with the provisions hereof.

6.5 Successors; Assignment. This Mortgage shall be binding upon and inure io the benefit of
the heirs, executors, administrators, legal representatives, successors and assigns of the Mortgagee and
the Parties; provided however, that this Section does not waive the provisions of the Section hereof
entitled Due on_Sale or Encumbrance. Mortgagee reserves the right tc sel!, assign, transfer, negotiate or
grant participations in alil or any part of, or any interest in, Mortgagee's rights and benefits under the Note,
the Loan Agreement, any and all other Secured Obligations and this Mortgage. In connection therewith,
Mortgagee may disclose all documents and information which Mortgagee now has or hereafter acquires
relating to the Subject Property, ali or any of the Secured Obligations and/or Mortgagor and, as

applicable, any partners, joint venturers or members of Martgagor, whether furnished by any Morigagor or
otherwise.

6.6 Rules of Construction. (a) When appropriate based on the identity of the pariies or other
circumstances, the masculine gender includes the feminine or neuter or both, and the singular number
inciudes the plural; (b) the term "Subject Property" means ali and any part of or interest in the Subject’
Property; (c) all Section headings herein are for convenience of reference only, are riot a part of this
Mortgage, and shall be disregarded in the interpretation of any portion of this Mortgage; (d) if more than
one person or entity has executed this Mortgage, the obligations atl such persons hereunder shall be joint
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and several; and (e) all terms of Exhibit A, and each other exhibil and/or rider attached hereto and
recorded herewith, are hereby incorporated into this Mortgage by this reference. '

6.7  Severability of Provisions. If any provision of this Mortgage shall be held to be prohibited by
or invalid under applicable law, such provision shall be ineffective only to the extent of such prohibition or

invalidity without invalidating the remainder of such pravision or any remaining provisions of this
Mortgage. ’

8.8 Recourse to Separate Property. Any married person who executes this Mortgage and who
is obligated under any Secured Obligation agrees that any money judgment which Mortgagee obtains
pursuant to the terms of this Mortgage or any other obligation of that married person secured by this
Mortgage may be collected by execution upon that persen's separate property and community property.

6.9 Governing Law. This Mortgage shall be .geverned by and construed in accordance with the
laws of the State of Idaho.

6.10 Arbitration.

{a) Arbitration. The Parties hereto agree, upon demand by any Party or Mortgagee, to submit to
binding arbitration ali claims, disputes and coniroversies between or among them (and their respective
employees, officers, directors, attorneys, and other agents), whether in tort, contract or otherwise arising
out of or relating to this Mortgage and its negotiation, execution, collateralizaticn, administration,
repayment, modification, extension, substitution, formation, inducement, enforcement, default or

termination. For purposes of this Section 6.10, the Parties ang Mortgagee are referred to as the
“Arbitration Partles.”

(b) Governing Rules. Any arbitration proceeding will (i) proceed in a location in daho seiected
by the American Arbitration Association ("AAA"); (i) be governed by the Federal Arbitration Act (Title S of
the United States Code), notwithstanding any corfiicting choice of law provision in any of the documents
between the parties; and (iii) be conducted by the AAA, or such other administrator as the Arbitration -
Parties shall mutually agree upon, in accordance with the AAA's commercial dispute resolution
procedures, uniess the claim or counterclaim is at least $1,30C,000.90 exclusive of claimed interest,
arbitration fees and costs in which case the arbitration shall be conducted in accordance with the AAA's
optional procedures for large, complex commercial disputes (the cornmercial dispute resolution
procedures or the optional procedures for large, complex commercial disputes to be referred to, as
applicable, as the “Rules”). If there is any inconsistency between the terms hereof and the Rules, the
terms and procedures set forth herein shall control. Any party who fails or refuses to submit to arbitration
foliowing a demand by any other party shall bear all costs and expenses incurred by such other party in
compelting arbitration of any dispute. Nothing contained herein shall be deemed to be a waiver by any

party that is a bank of the protections afforded to it under 12 U.S.C. § 91 or any similar applicable state
law,

(c)  No Waiver of Provisional Remedies, Self-Heip and Foreclosure. The arbitration requirement
does not limit the right of any party to (i) foreclose against real or personal property collateral, (ii) exercise
self-help remedies relating to collateral or proceeds of collateral such as setoff or repossession,; or (iii)
obtain provisional or ancillary remedies such as replevin, injunctive relief, attachment or the appointment
of a receiver, before during or after the pendency of any arbitration proceeding. This exclusion does not
constitute a waiver of the right or obligation of any party to submit any dispute to arbitration or reference

hereunder, including those arising from the exercise of the actions detailed in sections (i), (i) and (iii) of
this paragraph.

(d)  Arbitrator Qualifications and Powers. Any arbitration proceeding in which the amountin
controversy is $5,000,000.00 or less will be decided by a single arbitrator selected according to the Rules,
and who shall not render an award of greater than $5,000,000.C0. Any dispute in which the amount in
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controversy exceeds $5,000,000.00 shall be decided by majority vote of a panel of three arbitrators;
provided however, that all three arbitrators must actively participate in ali hearings and deliberations. The
arbitrator will be a neutral attorney licensed in the State of ldaho or a neutral retired judge of the state or
federal judiciary of Idaho, in either case with a minimum of ten years experience in the substantive law
applicable to the subject matter of the dispute to be arbitrated. The arbitrator will determine whether or
not an issue is arbitratable and will give effect to the statutes of limitation in determining any claim. In any
arbitration proceeding the arbitrator will decide (by dccuments only or with a hearing at the arbitrator's
discretion) any pre-hearing motions which are similar to motions to dismiss for failure to state a claim or
motions for summary adjudication. The arbitrator shall resolve all disputes in accordance with the
substantive law of Idaho and may grant any remedy or relief that a court of such state could order or grant
within the scope hereof and such ancillary relief as is necessary to make effactive any award. The
arbitrator shall also have the power to award recovery of ali costs and fees, to impose sanctions and to
take such other action as the arbitrator deems necessary to the same extent a judge could pursuant to
the Federal Rules of Civil Procedure, the ldaho Rules of Civil Procedure or other applicable law.
Judgment upon the award rendered by the arbitrator may be entered in any court having jurisdiction. The
institution and maintenance of an action for judicial relief or pursuiit of a provisional or anciliary remedy

shall not constitute a waiver of the right of any party, including the piaintiff, to submit the controversy or
claim to arbitration if any other party contests such actior: for judicial relief. .

(e) Discovery. In any arbitration proceeding discovery will be permitted in accordance with the
Rules. All discovery shall be expressly limited to matters directly relevant to the dispute being arbitrated
and must be completed no later than 20 days before the hearing date. Any requests for an extension of
the discovery periods, or any discovery disputes, wiil be subject to final determination by the arbitrator

upon a showing that the request for discovery is esseritial fr the party’s presentation and that no
alternative means for obtaining information is available.

H Class Proceedings and Consolidations. o Party shali be entitled to join or consolidate
disputes by or against others in any arbitration, except Parties who have executed this Mortgage or any
- other contract, instrument or document relating to any Secured Obligation, or to include in any arbitration
any dispute as a representative or member of a class, or to act in any arbitration in the interest of the
general public or in a private attorney general capacity The resoiution of any dispute arising pursuant to
the terms of this Mortgage shall be determined by a separaie arbitration proceeding and such dispute
shall not be consolidated with other disputes or included in any ciass proceeding.

(g) Payment Of Arbitration Costs And Fees. The arbitraicr shall award all costs and expenses
of the arbitration proceeding.

()  Real Property Collateral. Notwithstanding anything herein to the contrary, no dispute shall
be submitted to arbitration if the dispute concerns indebtedness secured directly or indirectly, in whole or
in part, by any real property unless (i) the halder of the mortgage, lien or security interest specifically
elects in wnting to proceed with the arbitration, and {ii} ali Arbitration Parties waive any rights or benefits
that might accrue to them by virtue of the single action rule statute of Idaho, thereby agreeing that all
indebtedness and obligations of the Arbitration Parties {including, without limitation, the Secured
Obligations), and all mortgages, liens and security interests securing such indebtedness and obligations
(including, without limitation, the Secured Obligations), shall remain fully valid ard enforceable.

(i) Miscellaneous. To the maximum extent practicable, the AAA, the arbitrators and the
Arbitration Parties shall take all action required to conclude any arbitration proceeding within 180 days of
the filing of the dispute with the AAA. No arbitrator or other party to an arbitration proceeding may
disclose the existence, content or results thereof, except for disclosures of information by a party required
in the ordinary course of its business or by applicable law or reguiation. If more than one agreement for
arbitration by or between the Arbitration Parties potentially applies to a dispute, the arbitration provision
most directly related to the documents between the Arbiration Parties or the subject matter of the dispute
shall control. This arbitration provision shall survive termination, amendmenit or expiration of any of the
documents or any relationship between the Arbitration Parties.
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By signing below, the DeWits arid Melinda DeWit each confirm their agreement with the terms of
this Mortgage regarding Mortgagor’s obligations with respect to, and Mortgagee's rights and remedies
with respect to, the Subject Property in which they have rights, title or interests, and each agrees to take
such action and to execute such other documents, instruments and agreements relating to such
obligations, rights, and interests as Mortgagee or Mortgagor may require from time to time in order to

effectuate the provisions hereof.

above.
Mortgagor
DEWIT DAIRY

By . -

Tony DeV\_IE_G_@oa artner

By: )PW (Av

Melinda DeWit, General Partner

N ;
ony DeWR) an individual

Melinda DeWit, an individual
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IN WITNESS WHEREOQF, the Parties have executed this Mortgage as of the date first set forth

Address

2011 Bob Barten Highway
Wendell, 1D 83355




STATE OF IDAKD )
) ss.
Countyof ___Jexome

Before me, the undersigned Notary Public in and for the state and county noted above, personally
appeared TONY DEWIT, known or proved to me to be a general partner of DEWIT DAIRY an Idaho
general partnership, the person whose name is subscribed to the within Mortgage and Assignment of
Rents and Leases, and acknowledged to me that he executed the same in such capacity for and tc bind
said partnership. :

SUBSCRIBED and swomtothis 12 dayof _ May , 2010.

~ .
\.%?( &gl u%fim 8)

NOTTAER(Y)F%% Notary Public for 1§aho ~ 7

STA Residing at: Jerome

My Commission Expires: 47272016
STATE OF |DAHO )
) 88

Countyof ___Jezome )

Before me, the undersigned Notary Public in and for the state and courty noted above, personally
~ appeared MELINDA DEWIT, known or proved to me tc be a general partner of DEWIT DAIRY an Idaho
~ general partnership, the person whose name is subscribed to the within Mortgage and Assignment of

" Rents and Leases, and acknowledged to me that she executed the same in such capacity for and to bind
said partnership. ,

SUBSCRIBED and swornto this _13 _ day of Hay , 2010.

\/) ANy, \/‘//6 222,

Notary Public for majc

NOTARY PUBLIC Residing at! _Jarome
STATE OF IDAHO My Commission Expires: 47272016
MORTGAGE AND ASSIGNMENT OF RENTS AND -19.
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STATE OF IDAHO )

} ss.
Countyof ___Jerome )

Before me, the undersigned Notary Public in and for the state and county noted above, personally
appeared TONY DEWIT, known or proved to me to be the person whose name is subscribed to the within
Mortgage and Assignment of Rents and Leases, and acknowledged to e that he executed the same.

SUBSCRIBED and sworn to this _12__day of May , 201C.

LAURY LAMB \///LU{ Ay NA ppnd
OTARY

N PUBLIC Notary Public for ffaho” ‘
STATE OF IDAHO Residing at: lerame
D g e o o] My Commission Expires: _4/2/201¢&
STATE OF IDAHO )
} ss.
County of _Jerome )

Before me, the undersigned Notary Public in and for the state and county noted above, personally
appeared JULIE DEWIT, known or proved to me to be the person whose name is subscribed to the within
Mortgage and Assignment of Rents and Leases, and acknowledged t me that she executed the same.

SUBSCRIBED and sworn to this _12 _ day of May , 2010.

NA duke, Pramb

NGtary Public for {flaho
Residing at Jerome
My Commission Expires: A/2/2Q016

STATE OF IDAHO )
} ss.
Ccuntyof __ Jerome )

Before me, the undersigned Notary Public in and for the state and county noted above, personally
appeared MELINDA DEWIT, known or proved to me to be the person whose name is subscribed to the

within Mortgage and Assignment of Rents and Leases, and acknowledged to me that she executed the
same.

SUBSCRIBED and swomn to this ___1 3 day of May , 2010.

\ p N
LAURY LAMB % Aithe, T )b
NOTARY PUBLIC Notary Public for Ida !

STATE OF IDAHO Residing at: Jerome

My Commission Expires; 4/2/2016
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EXHIBIT A

(Description of Property)

Exhibit A to Mortgage and Assignment of Rents and Leases
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EXHIBIT A

TRACTI
PARCEL NO.1

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 27: EXSWh;, WASEY,

PARCEL NO.2

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 22: SWUSEY:;

Section 27¢ NW%, W!ANEA, NW%SWY%, EXCEPT THE FOLL.OWING TRACTS:
That part of the NWY4SW'4, describod as follows:

Beginning at the Scuthwest comer of said tracy;

Thencs East along the South boundary linc a distance of 1520 feet to thz East boundary line of
said tract;

Thence Noyth glong the East boundary line 171 feet;

Thence Wesi on a line parallel with ke South boundary line 857 feet;

Thence Scuthwesterly 471 feet o the West boundary line of said tract;

Thence South along the West boundary tine 181 fest to THE POINT OF BEGIMNING, as set forth
in Dozd dated September 7, 1954 and recorded  Septzmber 30, 1954 in Book 47 Deeds
Page 151, recerds of Gooding County, ldaho,

AND FXCEFT
Pan o' the SWHNW4, described as follows:

Beginning at <he Southwest comer of the SWYUNWY;

Thence East zlong the South line of said SWY%UNWY%, 450 feay;

Thence North parallef with the West line of said SWANW %, 400 fect;

Thence West, 125 feet;

Therce North, 250 fect; ’

Thensc West parallel with the South line of said SWANW Y%, 325 feet to the West linc of said -
SWYNW4%;

Thence South along said West linz, 650 feet to THE POINT OF BEGINNING,

AND EXCEPT
Pari of the NW %4 NW¥, descrbed as follows:

Beginning at the Northwest coner of Scction 27 marked with a /4™ {(one-hal{ inch) steel pin and
aluminum survey cap and being the TRUE PORNT OF BEGINNING;

Thence South 0°07'18" West 86,05 fect along the Westerly boundary of Section 27,

Thence South 79°57'13" East 138.78 fcet along au cxisting {ence;

Thence North 58°57'58" East 89.71 fee’ along said fence;

Thence South §7°22'14" Hast 189.17 feet along said {ence;

Thence South 18°21'37" East 93,75 feet slonp said fence;

Thence South 78°55'54" East 304,13 fect alorg sad fence;

Thence North 13°07'33" East 229.20 fcct along said fence to the Northerly boundary of Section 27,

Thence South 89°46'07" West 782.57 fes1 along the Northerly boundary for Section 27 to the TRUE
POINT OF BEGINNING.
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PARCELNO.3

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GQODING COUNTY, IDAHO

Scetion 27: Part of the SWYUNW 4, described as follows:

Beginning at the Southwest comer of the SWYUNV/ 4,

Thence East along the South line of said SWUANW %, 450 feet;

Thence North paralicl with the West line of said SWUANW %, 400 feet;

Thence West, 125 feet,

Thence North, 250 feet; .

Thence West parullel with the South line of said SWY%NW 4, 125 feet to the West line of seid
SWUNW %,

Thence South along said West line, 650 feet to THE POINT OF BEGINNING.
PARCEL NO, 4

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAIIO

Section 27: A parcel of 1and located in the W'/2SWi4, described as follows:

Comumencing at the Southwest section comer of Section 27;
Thence North 0°01'12" Eest, 125.00 feet along the Westerly boundary of

said Section 27 to THE REAL POINT GF BEGINNING; }
Thence North 0°01':2" East, 1376.54 feet along the Westerly boundary of said Section 27;
Thernce North 67706'55" East, 487.30 feet;
Thence South 89°56'11" East, 360.08 feet;
Thence South 0°03'03" West, 1691.8] feet to the Scutherly boundary of said Section 27;
Thence North 89°55'00” West, 633.05 feet along the Southerly boundary uf said Section 27;
Thence North 0°01'12" Rast, 125,00 feet;

Thence North 89°55'00" West, 175,00 feet to THE REAL POINT OF BEGINNING,
PARCELNO.§

TOWNSHIP 8 SOUTH, RANGE 15 BAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 2T: That part of the WY5W Y described as follows:

Cammencing st the Southwest comer of said Scetion 27, thence South 89° 55'00" East along the
South boundary of Section 27, 808,05 feet to the TRUE POINT OF BEGINNING;

Thence North 0°03'03" Erst, 1691.81 feet;

Thence South 89°56'11" East, 514.92 feet 10 a point on the East boundary of the WY%INW%;

Thenee South 0°03'03" West along the East boundary of the W/ASWY%, 371,00 feet to the
Southcast comcr of the NWYSW '4;

Thence Scuth 0°03'03" West along the East boundary of the WYSW!4, 1320.99 leet to the

~ Southeast comer of the SWhSW%;

Thence North 89°55'00" West along the South boundary of the WYiSW'%, 514.92 fect o the TRUE

POINT OF BEGINNING.
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Scction 34: NWYUNW 4, EXCEPUING THEREFROM s tract of land described as fallows:
Beginning at the Northwest corner of said Scction 34;

Thence South 0°02' East 695.0 feet along the West ooundary of said Section 34;
Thence South 89°49" East, 315.0 fect;

Thence North 0°02' West, 595.0 feet (o the North line ol said Section 34;
Thence Notth 89°49' West, 315.0 feet to the POINT OF BEGINNING.

PARCEL NO. &

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO '

Section 23: WUHNW Y

PARCEL NG 7

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 34: WIANEWK
EXCEPTING THEREFROM the Saouth 295,2 feet of the West 295.2 feet of the SWYUNEY,

PARCEL NO. 8

TOWNSHI 8 SOUTH, RANGE 1S, EAST OF THE 2GISE MERIDIAN,
- GOODING COUNTY, IDAHC '

Section 22: EVsSE%;
Section 23: WYiSW'4;
PARCEL NO. 9

TOWNSHIP 8 SOUTH, RANGE 15, FAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 34: SHNWY




TRACT I
PARCEL NG. |

TOWNSHIP 8 SOUTH, RANGE {5 EAST OF THE BCISE MERIDIAN,
GOODING COUNTY, (DAHO

Secuion 28; SE%SWY; EXCEPTING THEREFRCM that portion deed to Wendell Highway District by

Warranty Decd recorded July 16, 2008 as Instrument Number 227128, Geoding County records
described parcel of iand:

Commencing at the South Quarter comer of Section 28, Township 8 South, Range 15 East Boise
Meridian at Rex Leland Highway Project Stalicn 47+17.68 and Bob Barton Highway
Project Station 247+11.48 which bears South 03°35'42* East a distance of 5282.32 feet from
the North quarier corner of said Section 28 at Rex Leland Highway Project Station 100400
said South quarter comer being the REAL POINT OF BEGINNING;

Thence from this REAL POINT OF BEGINNING and along the South boundary of seid Scction 28

' on a bearing of North 89°11'30" West a distaiee of 1317.46 feet 1o the Southwest corner
of the SEY4SWY% Section 28 2t Bob Barton Highway Project Station 233+94,02

Thence along the West Boundary af the said SE%SW Y% on a bearing of Nurth 0037'26" Last a
distance of 30,00 fzct 10 the new right of way boundary at Bob Barton Highway Project
Stution 233+93.93; 30 feet lef,

Thence along the right of way boundary on a bearing of Scuth 89°11'30" East a distance of 406 56
fee! to Bob Barton highway Project Station 236+60.48, 30 feet left;

Thenee along the right of way boundary on a bearing of North 85°04'09" East a distance of 200,00
fest to Bobt Barton Highway Project Station 239+59.48; 50 feet left to a point of curvature
onacurve to the lef,

Thence along said curve to the left having a central angle of 30°12'48 a radius of 798.83 fect an are
length of 1257,77 feet, a tangent length of 801.8) feet and & long chord of 1137.82 fectona
bearing North 45°42'06™ East to the point of tangency of said curve te the left at Rex
Leland Project Station 55+69.68; 50 feet lefy; ‘

Thence along the right of way boundary of the Rex Leiand Highway on a bearing of North
00°35'42" East s distunce of 470.16 {ec to the North boundary of the SEASW Y%, Scction 23
at Rex Leland Project Station 60+39.83; 50 fect lefy;

Thence along said North boundary of the SEX.SW!4 on a beasing of South 85°16' 58" Eastio the
Northeast comner of said SE%4SW % at Rex Leland Highway project Station 60+39.74;

Thence along the East boundary of the SEX4SWY on a bearing of South 00°35'32" West a distance
of 1322,05 feet to the REAL POINT OF BEGINNING.

BASIS OF BEARINGS: The South Scctlion line from the Southwest comer of Section 28 10 the

South Quarter comer of Section 28 alt in T. 8 S.. R. 15 £.B.M,, Gooding County, Idaho, said Section
line being on u bearing of North 89°1 1'30" East,

Section 33 NWY%NEY; EXCEPTING THEREFROM the (cllcwing descnbsd parcel of land:

Begiiming 2t the Nonh One-Quarter section corner of Section 33, Township 8 South, Range 15
East, Boise Meridian, said comer marked by a /4" rebar;

Thence South 00°00'27" West 2long the West line of the NW'NE! for a distancc of 412,83 feet to
a %" rebar which shall be THE POINT OF BEGINNING;

Thence North 89°30'58" East for a distance of 344.89 feet to a 14" rebar;

Thence South 00°0027" West for a distance of 332,72 {eet (o v 4™ rebur,

Thence South 89°30'58" West for a distance of 344.89 fcet to & 2" rebar on the West line of the
NWY%NE%;

Thence North 00°00'27" Eass along said line for & distance of 312,72, feet to THE POINT OF
BEGINNING.
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PARCEL NO. 2

TOWNSHIP 8 SOUTIL, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Sectien 33:

Section 33

NEUNEY%, EXCEPTING THEREFROM the following described parcel of land:

Commencing at the Northeast comer of Section 32;

Thence North 89°54'22" West, 377.00 fect along the Northerly boundary of Section 33 (o THE
TRUE POINT OF BEGINNING;

Thence South 0°53'S8™ West, 1084.00 fect,

Thence North §9°54'22" West, 400.00 feck;

Thence North 0°58'58" F.ast, 1089.0C feet to the Northerly boundary of Scetion 33;

Thence South 89°54'22" Fast, 400,00 fect along the Northerly boundary of the NEY%NE%, o THE
TRUE POINT OF BEGINNINC.
AND

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

That part of the NE4NE!, described as foliows:

Commencing at the Northeast comer of Section 33;

~ Thence North 89°54'22" West. 377.00 feet along lhe Northerly boundary of Section 33, to THE

PARCEL NO.3

Section 34:

TRUE POINT OF BEGINNING;
Thence South 0°58'58" West, 1086.00 feet;
Thence North 89°54°22" West, 400.00 fecy;
Thence North 0°58'58" East, 1085,00 fect to the Northeriy boundary of Section 33;

Thence South 39°54'22" East, 400.00 fect along the Northerly boundary of the NE4NE%, to THE
TRUE POINT OF BEGINNING, :

TOWNSHIP 8 SOUTH, RANGE 13, EAST OF THE BOISE MERIDIAN,
GOGCDING COUNTY, IDAHO

A parcel of land locuted in the NWUNWY, deseribed as follows:

Comumensing at the Northwest cemer of said Scetion 34

Thence South 0°02'00" East along the West boundary of said Section 34 for a distance of 277.00 feet tc
THE TRUE POINT OF BEGIINNING;

Thenee South 83°52'00" East parullel with the North boundary of Scction 34 for a distance of 315,00 feet;
Thence South 00°02'00" East pumllel with 1he 'West boundzary of Scction 34 for a distance of 418.00 (eet;
Thence North 89°52'00" West, measurcd (North 89°49' West recorded) parallel with the North boundary of
Section 34 for a distance of 315.00 feet to a point on the West houndary of Section 34;

Thence North 00°02'00" Wes¢ along the West boundary of Section 34 for a distance of 418,00 feet to THE

TRUE

POINT OF BEGINNING.

SUBJECT TO & 25.0 foat wide county road easement ulong the West houndary of the described parcel.

Section 34

TRACT it

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN
GOODING COUNTY, IDARO

NEXUNWY®
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INTERCREDITOR CONSENT AND AGREEMENT

This INTERCREDITOR CONSENT AND AGREEMENT (the “Agreement”) is made
cffective as of May 5, 2010 by and among WELLS FARGO BANK, NATIONAL
ASSOCIATION (“WFB™), WELLS FARGO FINANCIAL LEASING, INC. (“WFFL™),
METROPOLITAN LIFE INSURANCE COMPANY (“Met Life,” and with WFFL and WFB,
the “Lenders”), and DEWIT DAIRY, an Idaho general partmership (“Borrower™).

This Agreement is made with respect to the following facts and circumstances:

A, WFB extended certain credit accommodations to Borrower in 2002 pursuant to a
certain Loan Agreement, which credit accomrodations have been amended and restated frem
time to time (the “DeWit WFB Loan™). The indebtedness under the WFB Loan has matured and
WFB and Borrower are now entering inio an Amended and Restated Credit Agreement (the
“DeWit Credit Agreement”) and other Credit Documents (as defined therein, the “De Wit Credit
Decuments”). Among other amendments, the revolving herd credit line is being converted to a
term obligation, with no further credit advances available. The revolving feed credit line will be
extended, upon amended terms (thé ““Amended Feed Line Note™) and up 1o a reducing maximum
commitment amount (the “Feed Line”).

B. WFB also extendzd certain credit accomumodations to Gilbert D. McDougal, an
individuai and the herdsman of Borrower’s dairy business (“McDougal”) 2007 pursuant to a
certain Loan Agreement, which credit accommodations have been amended and restated from
time to time (the “Mc¢Dougal WEB Loan” and, together with the DeWit WFB Loan, the “WFB
Loans”). The indebtedness under the McDougal WFB Loan has matured and WFB and
McDougal are now entering irto an Amended and Restated Credit Agrecment (the “McDougal
Credit Agreement”) and other Credit Documents (as defined therein, the McDougal Credit




Documents). Among other amendments, McDougal’s revolving herd credit line is being
converted 1o a term obligation, with no further credit advances available,

C The WEB Loans are secured by, among other things, security interests on
Borrower’s farm products, including livestock, feed, milk, crops, equipment, inventory,
accounts, payment intangibles, and other rights to payment and McDougal’s livestock, feed and
milk (coliectively, the “WFB Collateral”). To further sscure the WFB Loans, WFB requires
Borrower to execute a mortgage (the “WFB Morigage™) covering, among other assets,
Borrower’s dairy and agricultural real property described in Exhibit A attached hereto (the
“Real Property,” covering described Tracts I, IT and I1I).

D. WFFL extended certain credit accommodations to Borrower in January 2006, as
amended (the “WFFL Loan™). The indebtedness under the WFFL Loan is secured by, among
other things, security interests on Borrower’s milk and milk payments, fixed equipment,
inventory (other than feed), accounts, payment intangibles, and other rights to payment (“WFFL
Collateral”). Borrower executed in favor of WFFL a certain Mortgage, Assignment of Rents,
Security Agreement and Fixture Filing recorded on January 12, 2006 as Instrument No.
21488, Gooding County Records (the “WFFL Mortgage”), covering the land described as
Tract II in Exhibit A attached hereto (the “WFFL Tract”).

E. Met Life extended certain credit accommodations to Borrower in July 2006, as
amended (the “Met Life Loan"), The indebtedness under the Met Life Loan is secured by,
among other things, security interests on Borrower’s milk and milk payments, fixed equipment,
accounts, rents and profits (“Met Life Collateral”). Borrower executed in favor of Met Life a
certain Mortgage, Security Agreement and Assignment of Rents, recorded on July 28, 2006
as Instrument No. 217421, Gooding County Records (the “Met Life Mortgage), covering
the land described as Tract I in Exhibit A attached hereto (the “Met Life Tract™).

F. WFB has requested the consent of WFFL and Met Life to its recording the WFB
Mortgage, as 2 second mortgage lien against Tracts I and II of the Real Property, including the

WFFL Tract and the Met Life Tract. The WFB Mortgage will be a first mortgage lien on Tract
1.

G. The parties wish to state certain other facts, understandings and agreements as set
forth below. '

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and

valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties
agree as follows.

1. Consent To Recording the WFB Mortgage as a Second Mortgage Lien on the
Real Property. WFFL and Met Life hereby consent to Borrower executing the WFB Mortgage in
favor of WFB and recording the WEFB Mortgage as a second mortgage lien on the Real Property,
Junior to the WFFL Mortgage and the Met Life Mortgage, on the respective tracts. In
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consideration of the foregoing consents, and the other terms hereof, but subject to Borrower’s
strict compliance with the DeWit Credit Agreement and other DeWit Credit Documents, and
McDougal’s strict compliance with the McDougal Credit Agreement and other McDougal Credit
Documents, WFB agrees to continue to extend credit to Borrower under the Amended Fzed Line
Note in accordance with the terms thereof and of the DeWit Credit Agreement.

2. Priority of Interesis in Collateral.

(a) WFFL acknowledges that WEB maintains liens and security interests in WFB’s
Collateral that are senior to WFFL’s liens and security interests in the same types of coliateral.
WFFL consents to WFB’s maintaining liens and 3ecurity interests in Borrower’s real and
personal property assets described in the WFB Mortgage that are junior in priority to WFFL's
liens and secunity interests in the same property encumbered by the WFFL Mortgage (except to
the extent WFB already holds a senior interest in such property as part of WFB Collateral).

(b) Met Life acknowledges that WFB maintains liens and security interests in WFB’s
Collateral that are senior to Met Life ’s liens and security interests in the same types of collateral.
Met Life consents to WFB’s maintaining liens and security interests in Borrower’s real and
personal property assets described in the WFB Mortgage that are junior in priority to Met Life 's
liens and security interests in the same property encuribered by the Met Life Mortgage (except
to the extent WFB already holds a senior interest in such property as part of WFB Collateral).

3. Release of WEB Mortgage. WFRB has agreed that if Borrower meets certain
perforreance and financial conditions, as set forth in Section 3.2(a) of the DeWit Credit
Agrecment (the “Release Conditions™), WFB will release the WFB Mostgage. WFFL and Met
Life acknowledge having reviewed the Release Conditions and agree with the terms thereof as
conditions precedent to the release of the WFB Mortgage. WFDB agrees that upon Borrower’s
satisfaction of the Release Conditions, as determined by WFB, WFB will cause a release of the
WFB Mortgage to be recorded in the real property records of Gooding County, Idaho. WFB
shall net modify the Release Conditions withcut the prror written consent of the other Lenders.

4. Communication and Reporting. WFB agrees (2) upon their inquiry, to openly
communicate with WFFL and Met Life as to and about Borrower’s status under the Credit
Agreement, including Borrower’s compliance therewith and defaults thereunder and, in
particular, Borrower’s progress to satisfying the Release Conditions; and (b) upon their prior
written request, to provide to WFFL and Met Life of copies of Borrower’s current Dairy Budget
and copies of the current and future position reports required to be delivered to WEB under the
Credit Agreement, WFFL and Met Lifc agree to openly counmunicate with WFB, upon its
inquiry, as to and about Borrower’s status under the loan agreements and obligations underlying
the WFFL Mortgage and Met Life Mortgage, including Borrower’s compliance therewith and
defuults thereunder. Each of the Lenders, upon the writter: request of either of the other Lenders,

shall provide copies of current loan documents under their respective Joans to the requesting
Lender.
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Borrower hereby consents to and authorizes each Lender to contact the other Lenders to
obtain information about the status of and Borrower’s compliance with Borrower's respective
loans with each Lender, and Borrower consents to and authorizes Lenders providing such
information to each other, and to cach Lender freely discussing Borrower’s compliance status
under their respective loans. Borrower further consents to the Lenders each providing copies of

any financial statements and other financial information provided to them by Borrower to the
other Lenders.

Lenders agree to keep information as 10 Borrower's status and financial condition
obtained from such discussions and pursuant to such requests in confidence.

5. Indemnity. Borrower agrees to indemnify and hold each of the Lenders, and their
respective partners, officers, directors, successors and assigns, harmless from and against any
and all claims, actions, damages, costs, expenses {including reasonable attorneys’ fees, to include
Lender’s outside counsel fees and all allocated costs of Lender's in-house counsel) and/or

liability arising from or in any manner relating to Lender’s compliance with this Agreement
and/or Lender’s exercise of any of their rights hereunder.

6. Lender’s Rights. Each of the parties hersto agree that, without affecting the
agreements provided for herein or the relative priority of the WFB Collateral, WFB Mortgage,
WEFFL Collateral, WFFL Mortgage, Met Life Coilateral, and Met Life Mortgage, each of the
Lenders, with respect to their respective loans to Borrower and their respective collateral
securing said loans, and their respective loan documents, may at any time: (i) exercise any and
all of its rights and remedies under and pursuant tc any of its loan documents in effect or
applicable law, (ii) release or reduce any obligation under their loan documents or any other
amount secured by their loan documents, (iii) alter, accelerate or extend the time and manner for
payment of the loan(s) and all other indebtedness secured by the loan documents, (iv) modify,
amend, replace, substitute, extend, renew, accelerate, suspend or otherwise alter any terms of its
loan documents, including but not limited to the interest vate owing under the promissory note in
favor of such party, (v) release any lien or security interest in whole or in part, (vi) receive any
payment in any amount from any source, including payments of any kind from or on behalf of
Borrower or Borrower’s successor(s) and payments of proceeds of any condemnation or
insurance for any casualty affecting its loan collateral, and apply any such payment or proceeds
as required or permitted by its loan documents, (vii) fail te assert or forbear from assertion of any
rights or remedies whatsoever, (viii) extend the maturity date of any obligation for any period of
time, or consent to any act or omission of their respective debtor or such debtor’s successor(s),
and (ix) make all advances and disbursements as may be provided for in the loan documents.

7. No Third-Party Beneficiaries. No rights are or are intended to be created
hereunder in any persons other than Lenders, and all understandings, agreements,
representations, and warranties contained herein are solely for the benefit of Lenders and for the
benefit of no other parties (including, but not limited to, Borrower), Nothing herein is inténded
to affect or limit in any way the interest of any L.ender in any or all of the assets of Borrower
insofar as the rights of Borrower or third parties are involved including without limitation, each

party’s right to: () waive, release or subordinate any of its security or rights; (b) waive or ignore
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any cefaults by Borrower; and/or (¢) restructure, renew, modify or supplement its loan to

Borrower, or any portion thereof. Lenders each specifically reserve all of their respective rights
as against Borrower and any third parties,

8. No Waiver: Amendments. No delay, faiiure or discontinuance of any Lender in
exercising any right, power or temedy hereunder shall affect such right, power or remedy; nor
shall any single or partial exercise of any such right, power or remedy preclude, waive or
otherwise affect the further exercise thereof or the exercise of any other right, power or remedy. -
Any waiver, permit, consent or approval of any kind by any Lender of any breach of or default
under this Agreement, or any such waiver of any provisions or conditions hereof, must be in
writing and shall be effective only to the extent set forth iv: such writing. This Agreement may
be amended or modified only in a writing signed by all Lenders.

9. Governing, Law; Assignment; Successors, Assigns. This Agreement shall be
governed by and construed in accordance with the laws of the State of Idaho. This Agreement
shall be binding upon and inure to the benefit of the suzceeszors and assigns of the parties.

10.  Counterparts. This Agreement may be executed in any number of counterparts
and any party hereto may execute any counterpart, each of which when executed and delivered

shall be deemed to be an original and all of which, taken together, shali be deemed to be but one
and the same instrument, '

1. Jury Waiver, IT IS MUTUALLY AGREED BY AND BETWEEN THE
PARTIES THAT THEY EACH WAIVE TRIAL BY JURY IN ANY ACTION, PROCEEDING,
OR COUNTERCLAIM BROUGHT BY ANY OF THEM AGAINST ANY OTHER PARTY.

ON ANY MATTER WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED
WITH THIS AGREEMENT.

[signature page fcllows)
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first

" written abave.

Intercreditor Agrecment

WELLS FARGO BANK, NATIONAL
ASSOCIATION

By '
- Name: Gregody J. don

Title: Vice President

WELLS FARGO FINANCIAL LEASING, INC.

By

Name:
Title:

METROPOLITAN LIFE INSURANCE
COMPANY

By

Name:
Title:

DEWIT DAIRY, AN IDAHO GENERAL
PARTNERSHIP

e

S
By_ ’%‘ép—

Tomy-B&Wit, General Partner

BYMMM. L "} :

Melinda DeWit, General Partner




IN WITNESS WHEREOF, the parties hiave executed this Agreement as of the date first
written above.

WELLS FARGO BANK, NATIONAL
ASSOCIATION

By
- Name: Gregory J. Mondon
Title: Vice President

WELLS FARGO FINANCIAL LEASING, INC

By Ky £ lltoyer
Name: . Ki1lP R (JIEAVE
Titie: Ve CE PRES/1DE~T _

METROPOLITAN LIFE INSURANCE
COMPANY

By

Name:
Title:

DEWIT DAIRY, AN IDAHO GENERAL
PARTNERSHIP

By

Tony DeWit, General Partner

By

Melinda DeWit, General Partner
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first
written above,

WELLS FARGO BANK, NATIONAL
ASSOCIATION

By

" Name: Gregory J. Mondon
"Title: Vice President

WELLS FARGO FINANCIAL LEASING, INC.

By

Name:
Title:

METROPOLITAN LIFE INSURANCE
COMPANY

-

Naine: .
Title: Director

DEWIT DAIRY, AN IDAHO GENERAL
PARTNERSHIP

By

Tony DeWit, General Partner

By

Melinda DeWit, General Partner
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STATE OF UTAH

Countyof ( &‘: (2/!‘(;61

Before me, the undersigned Notary Public in and for the state and county noted above,
personally appeared Gregory J. Mondon, known or proved to me io be a Vice President of
WELLS FARGO BANK,, NATIONAL ASSOCIATION, the person whose name is subscribed to
the within agreement, and acknowledged to me that he executed the same in such capacny for
and to bind said bank.

A0 ~ "
SUBSCRIBED and sworn to this 2. day of ;JV\X , 2010.

‘/? -
Notary Pubiic,
Residing at: f ?Z/éd- (&"K‘C CI /49
My Commission Fxplres e % D ) S
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STATEOF IOWA )
%(/ ) s
COUNTY OF ; )

Before Me, the undersigned Notary Public in and for the state and county noted abeve, personally
appeared Kipp R. Weaver, known or proved tc me to be a Vice President of Wells Farqo Financial
Leasing, Inc., the person whose name is subscribed to the within agreement, and acknowledged to me
that he executed the same in such capacity for and tc bind said bank.

vl r
SUBSCRIBED and sworn to this 3 . day 0 W‘@AA 2010,

vq((m 2 N0 >

e —————————— . Name:

KARI R. DEVOS Notary Public for lowa

ST % COMMISSION NUMBER 724452 Commission Expires: O/ 1012y
A COUMISSION EXPIRES

September 11, 2012




ACKNOWLEDGMENTS

State of Kansas )
) SS:
Countyof _Jjohmson )

On May i_, 2010, before me, the undersigned Notary Public, personally appeared
Barry L. Bogseth, Director of Metropolitan Life Insurance Company, personally known
to me to be the person whose name is subscribed to the within instrument and acknowledged
to me that he executed the same in his authcrized capacity, and that by his signature on the

instrument the person, or the entity upon behalf of which the person acted, executed the
instrument.

WITNESS my hand and official seal.

i k. V;MM/

Notary Public

Notary Public - Staie of

My Commission Expires: 8-26-2013 ROBERTAL. BLA:]
Kangas
My Appt. Expires Q\ 2l ‘20 \3




STATE OF IDAHO )

) ss.
County of Jerome )

Before me, the undersigned Notary Public in and for the state and county noted above,
personally appeared TONY DEWIT, known or proved to me tc be a general partner of DEWIT
DAIRY an ldaho general partnership, the person whose name is subscribed to the within

agreement, and acknowledged to me that he executed the same in such capacity for and to bind
said partnership.

SUBSCRIBED and sworn to this 12 dayof _ May 2010,

7

: Y ,
LAURY LAMB . Notary Public forfidato
gTOITEN |OF' F IUBUDN'I% Residing at.: _Je xo m-e .
My Commission Expires: 4 ,

STATE OF IDAHO . )
) ss.
County of Jexome )

Before me, the undersigned Notary Public in and for the state and county noted above,
personally appeared MELINDA DEWIT, known or proved to me to be a general partner of
DEWIT DAIRY an Idaho general partnership, the person whose name is subscribed to the within

agreement, and acknowledged to me that she executed the same in such capacity for and to bind -
said partnership.

SUBSCRIBED and sworn to this _13 day of May , 2010.

Residingat: Jerome

My Commission Expires:
AT
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EXHIBIT A
LEGAL DESCRIPTION OF REAL PROPERTY

4695406_3.D0C
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EXHIBIT A

TRACTI
PARCELNO. 1

TOWNSHIP 8 SOUTH, RANGE 13, EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 27: CASW %, WASE';
PARCEL NO.2

TOWNSHIP 8 SQUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 22: SWYSE%;

Section 27: NWY%, WANEY, NWY%4SWY%, EXCEPT THE FOLLOWING TRACTS:
That part of the NW%4SW'Y%, described as follows:

Reginning at the Southwest cormner of said tract;

Thence East along the South boundary hine a distance of 1320 feet to the Fast boundary line of
said tract;

Thence North along the East boundary line 377 fest;

Thence West on u line paialicl with the South beundary linz 857 feet;

Thence Southwesterly 471 feet to the West boundary line of said tract;

Thence South slong the West boundery line 181 fzet to THE POINT OF BEGINNING, as set forth
in Dend dated September 7, 1954 and recorded  September 30, 1954 in Book 47 Deeds
Page 151, records of Gooding County, Idaho.

AND EXCEPT
Part of the SWANWY, described as follows:

Beginning 2t the Southwest corner of the SWWUNW %,
Thence East along the South line of said SWYANWY%, 450 feet;
Thence North parallel with the West Jine of seid SWANW %, 400 feet; :
Thence West, 125 feet; .
Thence North, 250 feet;
Thence West parallel with the South line of ski¢ SWUNWY, 325 feet 1o the West line of said

SWUNWY,
Thence South along said West line, 650 feet to THE POINT OF BEGINNING.

AND EXCEPT
Part of the NW Y NW 4, described as follows:

Beginning at the Northwest comner of Scction 27 merked with a 4" (one-half inch) steel pin and
aluminum survey cap and being the TRUE POINT OF BEGINNING; -

Thence South 0°07'18" West 86,05 fect uiong the Westerty boundary of Scetion 27;

Thence South 79°57'13" East 138.78 fect along an cxisting fence;

Thence North 58°57'58" East 89.71 feet along saic fence;

Thence South 87°22'14" East 189,17 feer along said fence;

Thence South 18°21'37" East 93,75 fect along said fence;

Therice South 73°55'54" Eusi 304.13 feet along said feuse;

Thence North 12°07'33" East 229.20 fuet alang said fence ic the Northerly boundary of Section 27;

Thence South BS°46'07" West 782.37 {eet along tlic Northerly boundary for Section 27 to the TRUE
FOINT OF BEGINNING.
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PARCEL NO. 3

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERSDIAN,
GOODING COUNTY, IDAHO

Section 27:

PARCEL NO. 4

Part of the SWY4NWY%, described as follows:

Beginning al the Southwest corner of the SWW%WNW %,

Thencce East along the South linc of said SWYWINW %, 450 feet;

Thenee North parallel with the West line of said SWYNWY%. 400 feet;

Thence West, 125 feet;

Thence North, 250 feet; -

Thence West parallel with the South line of said SWYWNW'4, 325 feet to the West line of said
SWYUNW%;

Thence South along said West line, 650 feet to THE POINT OF BEGINNING.

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GOUDING COUNTY, IDANO

Section 27:

PARCEL NO. §

A pareel of land located in the W/2SW %, described ag follows;

Commencing at the Southwest section comer of Ssciien 27;
Thence North 0°01'12" East, 125.00 fect along the Westeily boundery of

said Seclion 27 to THE REAL POINT OF BEGINNING;
Thence North 0°01'12" East, 1376.54 fect along the Westerly boundary of said Seciian 27;
Thenee North 67°06'55" East, 487.30 feet;
Thence South 89°56'1 1" East, 360.08 feet;
Thence Sputh 0°03'03" West, 1691.81 feet 10 the Southesly boundary of said Scction 27;
Thenee North 89°55'00" West, 633.05 feet 2long the Southerly boundary of said Section 27;
Thence North 0°01'12" East, 125.00 feet;

Thence North 89°55'00" West, 175.00 feet to THE REAL POINT OF BEGINNING.

TOWNSHIP 8§ SOUTH, RANGE 15 EAST OF THE BCISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 27:

That pant of the W':SWY described as follows:

Commencing at the Southwest comer of said Scction 27, thence South 89°55'00" East along the
South boundary of Section 27, 808.05 feet 1o the TRUE POINT OF BEGINNING;

Thencc North 0°03'03" East, 1691.81 fec;

Thence South 89°56°11" East, 514.92 feet to a point on the Eaxi boundary of the WVANWY%;

Thence South 0°03'03" West along the East boundary of the WYaSW%, 371,00 feet 10 the
Southcast comner of the NWY4SW %4,

Thence South 0°03'03" West along the East baundary of the W/4ASWY, 1320.99 feet to the
Southecast comer of the SWY4SW 4,

Thence North 89° 55'00" West along the South boundary of the W'SWY%, 514,92 feet 10 the TRUE
POINT OF BEGINNING,
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Scction 34: NWY%UNWY%, EXCEPTING THEREFROM a tract of land described as follows:
Beginning at the Northwest comer of said Section 34,

Thence South 0°02' East 695.0 feet along the West boundary of said Section 34;
Thence South 89°49' East, 315.0 feet;

Thence North 0°02' West, 695.0 feet to the North line of said Section 34,
Thence North 89°49' West, 315.0 feet to the POINT OF BEGINNING.

PARCEL NO. ¢

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Scction 23; WY.NW Y

PARCEL NO 7

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOOQODING COUNTY, IDAHO

Section 34: WYANE Y%

EXCEPTING THEREFROM the South 295.2 fect of the West 295.2 fect of the SWYUNE%.
PARCEL NO. 8

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDLAN,
GOODING COUNTY, IDAHO

Secction 22: EYSEY%;
Section 23: WYSWY%;

PARCEL NO. 9

TOWNSHIP 8 SOUTH, RANGE 15, FAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 34: SHNW %




TRACT T
PARCEL NO.

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 28; SE%SWY%; EXCEPTING THEREFROM that pontion deed to Wendell Highway District by

Warmanty Decd recorded July 16, 2008 as Instrument Number 227128, Gooding County records:
described parcel of land:

Commencing at the South Quaner corner of Scction 28, Township 8 South, Range 15 East Boisc
Meridian at Rex Leland Highway Project Station 47+17.68 and Bob Barton Highway
Project Station 247+11.48 which bcars South 00°35'42" East a distance of 5282.32 feel from
the North quarter comner of said Section 28 at Rex Leland Highway Project Station 100400
said South quarter comer being the REAL POINT OF BEGINNING;

Thence from this REAL POINT OF BEGINNING and along the South boundary of said Section 28
on a beaning of North 89°11'30" West a distance of 1317.46 feet 10 the Southwest comer
of the SE4SW¥% Section 28 st Bob Barton Highway Project Station 233+94,02

Thence along the West Boundary of the suid SE%S W% on a bearing of North 00°37'36" East a-
distancc of 30.00 feet to the new right of way boundary at Bob Banion Highway Project
Station 233+93.93; 30 feetlefy .

Thence along the right of way boundary on 2 bearing of South 85°11'30" East a distance of 266.56
feet 10 Bob Barion highway Project Station 236+60.48, 30 feet left;

Thence along the right of way boundary on a bearing of North 85°04'09" East a distance of 200.00
feet 1o Bob Barton Highway Project Station 238+59.48; 50 feet left to a point of curvature
on a curve 1o the left.

Thence along said curve to the left having a central 2ngle of 90°12'48" 8 radius of 798.83 fect an arc
length of 1257.77 feet, a tangent length of 801,81 feet and a Jong chord of 1131.82 fectona .
bearing North 45°42'06" East 1o the point of tangency of said curve to the left at Rex
Letand Project Station 55+69.68; 50 feeq left;

Thence along the right of way boundary of the Rex Leland Highway on a bearing of North
00°35'42" East r distance 0f 470,16 fee 10 the North boundary of the SE4SW Y4, Section 28
at Rex Leland Project Station 60+39.83; 50 feet lelt;

Thence along said North boundary of the SE4ASW Y% on a bearing of South 89°16'S8" East tp the
Northeast corner of said SE'ASW Y a1 Rex Leland Highway project Station 60+39.74;

Thence along the East boundary of the SE4SWY on a bearing of South 00°35'42" West a distance
of 1322.05 feet 1o the REAL POINT OF BEGINNING.

BASIS OF BEARINGS: The South Section line from the Southwest camer of Section 28 10 1he
South Quarter comer of Section 2B allin T. 8 S.. R. 15 L.B.M,, Gooding County, Idsho, said Scction
line being un a bearing of North 89°11'30" East.

Section 33: NWYNEY%; EXCEPTING THEREFROM the following described parcel of land:

Beginning at the Nonth One-Quarter section comer of Scction 33, Township 8 South, Range 15
East, Boise Meridian, said comer marked by a 4" rebar;

Thence South 80°00'27" West along the West line of the NW Y NEY for a distance of 412,83 feet 10
2 4" rebar which shall be THE POINT OF BEGINNING:

Thence North 89°30'58" East for a distance of 344.89 fect 1o a 4" rebar,

Thence South 00°00°27" West for a distance of 312.72 feet 1o a A" rebar;

Thence South 89°30'S8" West for a distance of 344.89 fect to a 4" rebar on the West line of the

: NWY%NE %,

Thence North 00°00'27" East along said line for s distance of 312,72, feet to THE POINT OF
BEGINNING.
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PARCEL NO.2

‘ TOWNSHIP § SOUTIL, RANGE 15 EAST OF THE BOISE MERIDIAN,
| GOODING COUNTY, IDAHO

Section 33! NEYMNE%, EXCEPTING THEREFROM the following deseribed parcel of Jand:

Commencing al the Northeast comer of Section 33;

Thence North 89°54'22" West, 377.00 feet along the Northerly boundary of Sceiion 33 to TiE
TRUE POINT QF BEGINNING;

Thence South 0°58°58" West, 1089.00 ect,

Thence North 89°5422" West, 400.00 feet;

Thence North 0°58'SR" Fast, 1089.00 faet to the Northerly boundary of Section 33;

Thence South'89°54'22" Last, 400.00 feet along the Mortherly boundary of the NEUNME'Y, 1o THE
TRUE PCINT OF BEGINNING
AND

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAKHO

Section 33: That part of the NEANE', deseribed as follows:

Commencing at the Northeast comer of Scetion 33;

Thence North 89°54'22" Wesi, 377.00 feet aiorg the Northarly boundary of Sestion 33, to THE
TRUE POINT OF BEGINNING;

Thence South 0°53'58" West, 1089.00 feet;

Thence North 89754'22" Wesl, 400,00 feet;

Thence North 0°58'58" East, 1089.00 fect 10 the Northerly boundary of Section 33,

Thence South 89°54'22" East, 460.00 feet alony the Norheriy boundary of the NEUNE', to THE
TRUL POINT OF BEGINMING
PARCEL NO.3

TOWNSHIP 8 SOUTH, RANGE 15, EAST (F THE BOISE MERIIJLAN,
GOODING COUNTY, IDAHO

Section 34: A parccl of land located in the NWY%NW 4, described as follows:

Commencing at the Northwest corner of said Ssetion 4;

Thence South 00°02'00" East along the West boundary of said Scction 34 for a distance of 277.00 feet to
THE TRUE POINT OF BEGINNING;

Thence South 89°52'00" East paralle] with the North boundary of Section 34 for a distance of 315.00 feet;
Thence South 00°02'00" East parsliel with the West boundary of Section 34 for a distance of 418.00 faet;
Thenee North §9°52'00" West, meesured (North §9°49' West reeorded) parailc! with the North boundary of
Section 34 for a distance of 315.00 feet to a point on the West beundary of Section 34;

Thence Morth 00°02'00" West along the West boundary of Section 34 for a distance of 418.00 feet to THE
TRUE POINT OF BEGINNING. :

SUBJECT TO = 25.0 foot wide county road essement along the West boundary of the described parcel.
TRACT 111

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE. BOISFE. MERIDIAN
GOODING COUNTY, IDAHQ

Section 34: NEVNWY

A-S
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APPENDIX E

General Electric Company
SAMPLE CONFLICT WAIVER LETTER
Rev. 7/60

Date

Name of GE Attorney
GE Business or Subsidiary
Address

Re: [name of case or transaction for which waiver is requesied]

Dear [GE attornevl:

The purpose of this letter is to request a waiver of a [potential or actual] conflict of interest in connection with [law

firm]’s representation of [other client's name] in the above referenced matter. We seek your assent to such a waiver subject to
the following conditions:

1. [Other ciient name] agrees not to object to [!law firm]'s continued ability to represent GE or its affiliates on
existing and future matters.

2. [Law firm]'s representation of [cther client] will not involve the assertion against GE or any of its affiliates of a
claim of fraud, misrepresentation, or cther dishonest conduct. {if a nen-litigation matter: Nor will [law firm] represent [ihe
client] in any litigation or threatened litigation arising from the matter ]

3. [Law firm] is representing [other client] for iie sole purpose of [describe limited engagement to which GE is
consenting], and it is understood that GE reserves the right to claim a potential or actual conflict of interest and take

appropriate action regarding any other matter in which [such law firm} may be engaged, or representation by liaw firm] which is
broader than specified in this sentence.

4, [Law firm] personnel providing services to {other cliant] in connection with this matter will not be among those
concurrently providing services 1o GE or a GE affiliate.

5. [Other client] has been informed of the conditions set forth in this ietter and has agreed to these conditions by
signing below.

Please sign this letter and return it to me if it is acceptable to you.

Very truly yours,

Atterney for Outside Law Firm

Received and agreed {o:

Other client representative

Received and agreed to:

GE Attorney



Recording Requested By,
And After Recording, Return To:

WELLS FARGO BANK,
NATIONAL ASSOCIATION

o e  Gonomn oo o
1AC U1228- : ° G » IDAH
299 S, Main Street, 6th Floor §-13-2010 01:04:47 No. of Pages: 18

. ) Recorded for : LAND TITLE AND ESCRODW, INC JEROM
Salt Lake City, UT 84111 DENISE M. GILL Fee: 54.00
Attn: Gregory J. Mondon Ex-Officio Recorder Deputy_

G-39053

INTERCREDITOR CONSENT AND AGREEMENT

This INTERCREDITOR CONSENT AND AGREEMENT (the “Agreement”) is made
effective as of May 5, 2010 by and among WELLS FARGO BANK, NATIONAL
ASSOCIATION (“WFB”), WELLS FARGO FINANCIAL LEASING, INC. (“WFFL™),
METROPOLITAN LIFE INSURANCE COMPANY (“Met Life,” and with WFFL and WFB,
the “Lenders”), and DEWIT DAIRY, an Idaho general partnership (“Borrower™). '

This Agreement is made with respeci to the following facts and circumstances:

A. WFB extended certain credit accommodations to Borrower in 2002 pursuant to a
certain Loan Agreement, which credit accommodations have been amended and restated from
time to time (the “DeWit WFB Loan”). The indebtedness under the WFB I.0an has matured and
WEFB and Borrower are now entering into an Amended and Restated Credit Agreement (the
“DeWit Credit Agreement”) and other Credit Documents (as defined therein, the “DeWit Credit
Documents”). Among other amendments, the revolving herd credit line is being converted to a
term obligation, with no further credit advances available. The revolving feed credit line will be

extended, upon amended terms (the “Amended Feed Line Nete”) and up to a reducing maximum
colnmitment araount (the “Feed Line™).

B. ‘WFB also extended certain credit accomrnoedations to Gilbert D. McDougal, an
individual and the herdsman of Borrower’s dairy business (“McDougal”) 2007 pursuant to a
certain Loan Agreement, which credit accommodations have been amended and restated from
time to time (the “McDougal WFB Loan” and, together with the DeWit WFR Loan, the “WFB
Loans”). The indebtedness under the McDougal WFB Loan has matured and WFB and
McDougal are now entering into an Amended and Restated Credit Agreement (the “McDougal
Credit Agreement™) and other Credit Documents (as defined therein, the McDougal Credit




Documents). Among other amendments, McDougal’s revolving herd credit line is being
converted to a term obligation, with no further credit advances available.

C. The WEB Loans are secured by, among other things, security interests on
Borrower’s farm products, including livestock, feed, milk, crops, equipment, inventory,
accounts, payment intangibles, and other rights to payment and McDougal’s livestock, feed and
milk (collectively, the “WFB Collateral™). To further secure the WFB Loans, WFB requires
Borrower to execute a mortgage (the “WFB Mortgage™) covering, among other assets,
Borrower’s dairy and agricultural real property described in Exhibit A attached hereto (the
“Real Property,” covering described Tracts 1, I and III).

D. WFFEL extended certain credit accommodations to Borrower in January 2006, as
amended (the “WFFL Loan”). The indebtedness under the WFFL Loan is secured by, among
other things, security interests on Borrower’s milk and milk payments, fixed equipment,
inventory (other than feed), accounts, payment intangibles, and other rights to payment (“WFFL
Collateral”). Borrower executed in favor of WFFL a certain Mortgage, Assignment of Rents,
Security Agreement and Fixture Filing recorded on January 12, 2006 as Instrument No.
21488, Gooding County Records (the “WFFL Mortgage™), covering the land described as
Tract IT in Exhibit A attached hereto (the “WFFL Tract”).

E, Met Life extended certain credit accommodations to Borrower in July 2006, as
amended (the “Met Life Loan™). The indebtedness under the Met Life Loan is secured by,
among other things, security interests on Borrower’s milk and milk payments, fixed equipment,
accounts, rents and profits (“Met Life Collateral”). Bomrower executed in favor of Met Life a
certain Mortgage, Security Agreement and Assignment of Rents, recorded on July 28, 2006
as Instrument No. 217421, Gooding County Records (the “Met Life Mortgage™), covering
the land described as Tract I in Exhibit A attached hereto (the “Met Life Tract”).

F. WEB has requested the consent of WFFL and Met Life to its recording the WFB
Mortgage, as a second mortgage lien against Tracts I and 11 of the Real Property, including the

WFFL Tract and the Met Life Tract. The WFB Mortgage will be a first mortgage lien on Tract
111

G. The parties wish to state certain other facts, understandings and agreements as set
forth below. :

NOW, THEREFORE, in consideration of the foregoing recitals and for other good and

valuable consideration, the receipt and adequacy of which are hereby acknowledged, the parties
agree as follows,

1. Consent To Recording the WFB Mortgage as a Second Mortgage Lien gn the
Real Property. WFFL and Met Life hereby consent to Borrower executing the WFB Mortgage in
favor of WFB and recording the WFB Mortgage as a second mortgage lien on the Real Property,
Jjunior to the WEFL Mortgage and the Met Life Mortgage, on the respective tracts. In
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consideration of the foregoing consents, and the other terms hereof, but subject to Borrower’s
strict. compliance with the DeWit Credit Agreement and other DeWit Credit Documents, and
McDougal’s strict compliance with the McDougal Credit Agreement and other McDougal Credit
Documents, WFB agrees to continue to extend credit to Borrower under the Amended Feed Line
Note in accordance with the terms thereof and of the DeWit Credit Agreement.

2. Priority of [nterests in Collateral.

(a) WFFL acknowledges that WFB maintains liens and security interests in WFB’s
Collateral that are senior to WFFL’s liens and security interests in the same types of collateral.
WEFFL consents to WFB’s maintaining liens and security interests in Borrower’s real and
personal property assets described in the WFB Mortgage that are junior ir priority to WFFL’s
liens and security interests in the same property encumbered by the WFFL Mortgage (except to
the extent WFB already holds a senior interest in such property as part of WFB Collateral).

(b) Met Life acknowledges that WFB maintains liens and security interests in WFB's
Collateral that are senior to Met Life-’s liens and security interests in the same types of collateral.
Met Life consents to WFB’s maintaining liens and security interests in Borrower’s real and
personal property assets described in the WFB Mortgage that are junior in priority to Met Life ’s
liens and security interests in the same property encumbered by the Met Life Mortgage (except
to the extent WFB already holds a senior interest in such property as part of WFB Collateral).

3. Release of WEB Mortgage. WFB has agreed that if Borrower meets certain
performance and financial conditions, as set forth in Section 3.2(a) of the DeWit Credit
Agreement (the “Release Conditions™), WFB will release the WFB Mortgage. WFFL and Met
Life acknowledge having reviewed the Release Conditions and agree with the terms thereof as
conditions precedent to the release of the WEFB Mortgage. WFB agrees that upon Borrower’s
satisfaction of the Release Conditions, as determined by WFB, WFB will cause a release of the
WFB Mortgage to be recorded in the real property records of Gooding County, Idaho. WFB
shall not modify the Release Conditions without the prior written consent of the other Lenders.

4, Communication and Reporting. WFB agrees (a) upon their inquiry, to openly
communicate with WFFL and Met Life as to and about Borrower’s status under the Credit
Agreement, including Borrower’s compliance therewith and defaults thereunder and, in
particular, Borrower’s progress to satisfying the Release Conditions; and (b) upon their prior
written request, to provide to WFFL and Met Life of copies of Borrower’s current Dairy Budget
and copies of the current and future position reports required to be delivered to WFB under the
Credit Agreement. WFFL and Met Life agree to openly communicate with WFB, upon its '
inquiry, as to and about Borrower’s status under the loan agreements and obligations underlying
the WFFL Mortgage and Met Life Mortgage, including Borrower’s compliance therewith and
defaults thereunder. Each of the Lenders, upon the written request of either of the other Lenders,

shall provide copies of current loan documents under their respective loans to the requesting
Lender.

Intercreditor Agreement 3




Borrower hereby consents to and authorizes each Lender to contact the other Lenders to
obtain information about the status of and Borrower’s compliance with Borrower's respective
loans with each Lender, and Borrower consents to and authorizes Lenders providing suct
information to each other, and to each Lender freely discassing Borrower’s compliance status
under their respective loans. Borrewer further consents to the Lenders each providing copies of

any financial statements and other financial information provided to them by Borrower to the
other Lenders.

Lernders agree to keep information as to Borrower’s status and financial condition
obtained from such discussions and pursuant to such requesis in confidence.

5. Indemnity. Borrower agrees to indemnify and hold each of the Lenders, and their
respective partners, officers, directors, successors and assigns, harmless from and against any
and all claims, actions, damages, costs, expenses (mcluding reasonable attorneys’ fees, to include
Lender's outside counsel fees and all allocated costs of Lender’s in-house counse!) and/or
liability arising from or in any manner relating to Lender’s compliance with this Agreement
and/or Lender’s exercise of any of their rights hereunder.

6. Lender’s Rights. Each of the parties hereto agree that, without affecting the
agreements provided for herein or the relative priority ofthe WFB Collateral, WFB Mortgage,
WEFFL Collateral, WFFL Mortgage, Met Life Collateral, and Met Life Mortgage, each of the
Lenders, with respect to their respective loans to Borrower and their respective collateral
securing said loans, and their respective loan documents, may at any time: (i) exercise any and
all of its rights and remedies under and pursuant to any of its loan documents in effect or
applicable law, (if) release or reduce any cbligation under their loan documents or any other
amount secured by their loan documents, (i) alter, accelerate or extend the time and manner for’
payment of the loan(s) and all other indebiedness secured by the loan documents, (iv) modify,
amend, replace, substitute, extend, renew, accelerate, suspend or otherwise alter any terms of its
loan documents, including but not limited to the interest rate owing under the promissory note in
favor of such party, (v) release any lien or security interest in whole or in part, (vi) receive any
payment in any amount from any source, includicg payments of any kind froin or on behalf of
Borrower or Borrower’s successor(s) and payments of proceeds of any condemnation or
insurance for any casualty affecting its loan collateral, and apply any such payment or proceeds
as required or permitted by its loan documents, (vii) fail to assert or forbear from assertion of any
rights or remedies whatsoever, (viii) extend the maturity date of any obligation for any period of
time, or consent to any act or omission of their respective debtor or such debtor’s successor(s),
and (ix) make all advances and disbursements as may be provided for in the loan documents.

7. No Third-Party Beneficiaries. No rights are or are intended to be created
hereunder in any persons other than Lenders, and all understandings, agreements,
representations, and warranties contained herein are solely for the benefit of Lenders and for the
benefit of no other parties (including, but not limited to, Borrower). Nothing herein is inténded
to affect or limit in any way the interest of any Lender in any or all of the assets of Borrower
insofar as the rights of Borrower or third parties are involved including without limitation, each
party's right 10: (a) waive, release or subordinate any of its security or rights; (b) waive or ignore
Intercreditor Agreement 4




any defaults by Borrower; and/or (¢) restructure, renew, modify or supplement its loan to

Borrower, or any portion thereof. Lenders each specificaily reserve all of their respective rights
as apainst Borrower and any third parties.

8, No Waiver: Amendments. No delay, failure or discontinuaace of any Lender in
exercising any right, power or remedy hereunder shal! affect such right, power or remedy; nor
shall any single or partial exercise of any such right, power or remedy preclude, waive or
otherwise affect the further cxercise thereof or the exercise of any other right, power or remedy. -
Any waiver, permit, consent or approval of any kind by any Lender of any breach of or default
under this Agreement, or any such waiver of any provisions or conditions hereof, must be in
writing and shall be effective only to the extent set forth m such writing. This Agreement may
be amended or modified only in a writing signad by all Lenders.

9. Governing, Law; Assigrunent: Successors, Agsigns. This Agreement shall be
governed by and construed in accordance with the laws of the State of 1daho. This Agreement
shail be binding upon and inure to the benefit of the successors and assigns of the parties.

10.  Counterparts. This Agreement may be executed in any number of 0011ntefparts
and any party hereto may execute any counterpart, each of which when executed and delivered

shall be deemed to be an original and all of whizh, taken together, shall be deemed to be but one
and the same instrument. '

11.  Jury Waiver. IT IS MUTUALLY AGREED BY AND BETWEEN THE
PARTIES THAT THEY EACH WAIVE TRIAL BY JURY IN ANY ACTION, PROCEEDING,
OR COUNTERCLAIM BROUGHT BY ANY OF THEM AGAINST ANY OTHER PARTY.

ON ANY MATTER WHATSOEVER ARISING OUT OF OR IN ANY WAY CONNECTED
WITH THIS AGREEMENT.

[signature page follows]
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N WITNESS WHEREOF, the parties have executed this Agreement as of the date first

written above.

Intercreditor Agreement

WELLS FARGO BANK, NATIONAL

ASSOCIATION
By_ ,__A@r 72&5.9@
Mame: Oregary J.1 ndon

Title: Vies P*ss'dcnt
WELLS FARGO F}NANCIAL LEASING, INC.

By

Nae:
Title:

METROPOLITAN LIFE IN SURANCE
COMFANY

By

Nare:
Tiile:___

DEWIT DAIRY, AN IDAHO GENERAL
PARTNERSHIP

By . “’:\%

TonyPEWit, General Partner

BY]J/LLW_M&‘ L A/Cﬁ‘

Melinda DeWit, General Partner




IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first
written above.

WELLS FARGO BANK, NATIONAL
ASSOCIATION

By
- Name: Gregory J. Mondon
Title: Vice President

WELLS FARGO FINANCIAL LEASING, INC.

By /( 1y za A/-CM"/
Name: | KilP L. GIEAVEN—
Title: ViCeE PRES/DE~ST .

METROPOLITAN LIFE INSURANCE
COMPANY

By

Name:
Title:

DEWIT DAIRY, AN IDAHO GENERAL
PARTNERSHIP

By

Tony DeWit, General Partner

By

Melinda DeWit, General Partner
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the d

ate first
written above. :

WELLS FARGO BANK, NATIONAL
ASSOCIATION

By

Name: Gregory J. Mondon
. "Title:  Vice President

WELLS FARGO FINANCIAL LEASING, INC.

By

Name:
Title:

METROPOLITAN LIFE INSURANCE
COMPANY

By

Name! .
Title: Director

DEWIT DAIRY, AN IDAHO GENERAL
PARTNERSHIP

By

Tony DeWit, General Partner

By

Melinda DeWit, General Partner
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STATE OF UTAH

County of %@4‘_{2{/‘2}6’/

Before me, the undexsighcd Notary Public in and for the state and county noted above,
personally appeared Gregory J. Mondon, known or proved o me to be a Vice President of
WELLS FARGO BANK, NATIONAL ASSOCIATION, the person whose name is subscribed to

the within agreement, and acknowledged to me that he exccuted the same in such capacity for
and to bind said bank, ' '

.
B0 A O
SUBSCRIBED and sworn mf.his/z__day of / ‘\"HAX , 2010,

/
: Motary Publ h
oL R:S;'iglymzn: xcﬁo m%éd’

My Comraission hxpxrcs = 6 ,M%'__ga la-—-
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STATE OF IOWA . )
W (/ ) o
COUNTY OF S )

Before Me, the uncersigned Notary Public in and for the state and county noted above, personally
appeared Kipp R, Weaver, known or proved to me to be a Vice President of Wells Fargo Financial
Leasing, Inc., the person whose name is subscribed to the within agreement, and acknowledged to me
that he executed the same in such capacity for and to bind said bank.

\
2Ych N\ :
SUBSCRIBED and sworn to this = = davof I VAAA 2010,

o DS

R e . Name:
KARI R. DEVOS ‘ Notary.Pu‘inc for.lowa '
g@?wqi COMMISSION NUMBER 724452 Commission Expires: q/ H | 1 E?\
A MY COMMISSION EXPIRES
September 11, 2012




ACKNOWLEDGMENTS

State of Kansas y
) SS:
Countyof _Johmson )

On May ; ) , 2010, before me, the undersigned Notary Public, personally appeared
Barry L. Bogseth, Director of Metropolitan Life Insurance Company, personally known
o me to be the person whose name is subscribed to the within instrument and acknowledged
to me that he executed the same in his authorized capacity, and that by his signature on the

instrument the persor, or the entity upon behalf of which the person acted, executed the
instrument.

WITNESS my hand and official seal.

H}V‘Uy g L. HXLM(—/

Notary Public

My Commission Expires: 8-26-2013 RQBFR‘[AL BU\CKJ
Kansm
My Apit. Exm—u‘-‘%\lu 12013




STATE OF IDAHO )
) ss.
County of Jerome )

Before me, the undersigned Notary Public in and for the state and county noted above,
personally appeared TONY DEWIT, known or proved to me to be a general partner of DEWIT
DAIRY an Idaho general partnership, the person whose name is subscribed to the within

_agreement, and acknowledged to me that he executed the same in such capacity for and to bind
said partnership. ‘

SUBSCRIBED and swom to this _ 12 day of _ _Ma3¥ , 2010.
\_ 7
7 Nsens, %‘Wgé

LAURY LAMB Notary Public forfdato
%T%%g Residing at: Jerome

My Commission Expires; 4,2 /0016

STATE OF IDAHO . )
) ss.
Countyof Jerome )

Before me, the undersigned Notary Public in and for the state and county noted above,
personally appeared MELINDA DEWIT, known or proved to me to be a general pariner of
DEWIT DAIRY an Idzaho general parmership, the person whose name is subscribed to the within
agreement, and acknowledged to me that she exccuted the same in such capacity for and to bind
said partnership,

SUBSCRIBED and swomn to this 13 day of May ,2010.
5 p X
\\’/{4454/ L \;/ZZ//W/O

Nofary'Pubtic faf 1dho /
Residingat: Jerome
My Commission Expires:

— 22—
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EXHIBIT A
LEGAL DESCRIPTION OF REAL PROPERTY

4695406_3.D0C
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EXHIBIT A

TRACTI
PARCELNO. 1

TOWNSHIP 8 SOUTH, RANGE 15, EAST O THE BOISE MERIDIAN,
GOODING COUNTY, IDAHC

Section 27: E%SW i WWASEY;
PARCEL NO.2

TOWNSHIP 8 SCUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,

GOUDING COUNTY, IDAHO
Section 22; SWUSEY%;
Section 27 NWY%, WANEYK, NWYSW%, EXCEPT THE FOLLOWING TRACTS:

That part of the N'W ASW 4, described as followa:

Beginaing at the Southwest comer of said tact;

Thence Easl along the South boundary line » distance of 1320 feet 10 the East boundary lin of
said tract;

Thence North along the East boundary line 371 fe=t;

Thence West on a line parallei with the South boundary linc 857 fest,

Thence Southwesterly 471 feet to the West boundary hinc of said tract;

Thence South along the West boundary line 181 fect to THE FOINT OF BEGINNING, as set forth
in Deed dated September 7, 1954 and recorded  Seplembier 30, 1954 in Book 47 Deeds
Page 151, records of Gooding County, idaho.

AND EXCE?T
Part of the SWYUINW%, described as follows:

Beginning at the Southwoest corner of the 3WY%NW %,

Thence East along the South linc of said SW/ANW Y, 450 feet;

‘Thence North parallel with the West line of said SWYUNW 4, 400 feey;

Thence West, 125 feet;

Thence North, 250 feet;

Thence West parailel with the South line of suid SW/ANW 4, 325 feet to the West linc of said
SWUNWY%;

Thence South along said West line, 650 feet to THE POINT OF BEGINNING.

AND EXCEPT
Pant of the NWANW/Y4, desenbed as follows:

Beginning a¢ the Northwest corner of Sccvion 27 marked with a % (one-half inch) steel pir and
aluminum survey cap and being the TRUE POINT OF BEGINNING;

Thence South 0°07'18" West 86,05 fect ulong the Westerly boundary of Scction 27;

Thence South 79°57'12" East 138,78 fect along an cxisting f=nce:

Thence North 58°57'58" East 89.71 feet nlong said fence;

Thence South 87°22'14" East 189,17 feet along said fence;

Thence South 18921'37" East 53,75 feet nlong said fence;

Thence South 78°55'54" East 304.13 feet along said fenee;

Thence North 13°07'33” East 229.20 fecy along said fence to the Northerly boundary of Section 27;

Thence South 86°4607" West 782.37 feet nlong the Mortherly boundary for Section 27 to the TRUE
POINT OF BEGINNING.
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PARCEL NO. 3

TOWNSPHIP 8 SOUTH, RANGE 15, EAST OF THZ BOISE MERIDIAN,
GOODING CQUNTY, IDAHO

Secuion 27: Part of the SWY%NWY, desenbed as follows:

Beginning at the Southwest comer of te SW YUN %,

Thence Cast along the South tine of said SW/ANW 4, 450 fect;

Thence Morth paralicl with the West line of said SWYANW Y%, 400 fect;

Thence West, 125 fcel; :

Thence North, 250 feet;

Thence West paralicl with the South line of said SWY4INW A, 325 feet to the West tine of said
SWYUNWY%;

Thence South along said West line, 6350 feet to TIHE POINT OF BEGINNING.
PARCEL NO. 4

TOWNSHIF 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GQOODING COUNTY, IDANG

Section 27 A parcel of land located in the W/ASW Y, described as follows:

Commencing at the Southwest section corner of Section 27;
Thence North 0°Q1'12" East, 125.00 feet along the Westeriy boundery of

said Section 27 to THE REAL POINT CF BECGINNING;
Thence North 0°01'12" East, 1376.54 fect along the Westerly boundary of said Section 27;
Thenee North 67°06'55" East, 487.30 feet;
Thence South 89°56'11" East, 360.08 fest;
Thence Sputh 003'03" West, 1691.81 feet 1o the Southerly boundary of said Section 27;
Therce North 89°55'00" West, 633.05 fee! along the Scutherly bounda:y of said Section 27;
Thence North 0°Q1'12" East, 125.00 feet;

‘Thence North 89°55'00" West, 175.00 feet to THE REAL POINT OF BEGINNING,
PARCEL NO. 5

TOWNSHIF 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 27: Thet pant of the WYiSW' deseribed as follows:

Commencing at the Southwest comer of said Saction 27, thence South 89°55'00" East along the
Scuth boundary of Section 27, 308.05 feet 10 the TRUE POINT OF BEGINNING;

Thence North 0°03'03" East, 169181 fest;

Thence South 89°56'11" East, 514.92 feet to a point on the East boundary of the WY/ANW Y.,

Thence South 0°03'03" West along the East boundary of the WY SW Y%, 371,00 feet to the
Southcast commer of the NWY%SW 4,

Thence South 0°03'03" West along the East boundary of the W/%ASW¥, 1320.99 feet to the
Southeast comer of the SWY4EW %,

Thence North 89°55'00" West along the South boundary of the W%8W'%, 514.92 fect to the TRUE
POINT OF BEGINNING.
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Scction J4: NWY%NWY%, EXCEPTING THEREFROM a tract of land described as follows:
Beginning at the Northwest comer of zaid Section 34

Thence South 0°02' East 695.0 feet aleng the West boundary of said Section 34;
Thence South 89°49' East, 315.0 feet;

Thencee North 0°02' West, 695.0 feet to the North fing ol said Section 34;
Thence North 89°49' West, 315.0 fect to the POINT OF BEGINNING.

PARCEL NO. 6

‘TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE 018K MERIDIAN,
GOODING COUNTY, IDAHO

Section 23: WYaNW Y%

PARCEL NQ 7

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 34: WYANE%
EXCEPTING THEREFROM the South 295.2 fect of the West 295.2 feot of the SWYUNEY.
PARCEL NQ. §

TOWNSHIP 8 SOUTH, RANGE I5, EAST OF THE BCI3E MERIDIAN,
GOODING COUNTY, IDAHO

Section 72: EASEY%;
Section 23: WY“SWY%;
PARCEL NO, ?

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, [DAHO

Section 14 SHNWY




PARCEL NO. |

TOWNSHIP § SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING CCUNTY, IDAHO

Section 28: SE%SW%; EXCEPTING THEREFROM that portion deed to Wendell Highway District by

Wamanty Decd recorded July 16, 2008 as Instrument Number 227128, Gooding County records
described parce) of fand:

Commencing at the South Quarter comer of Section 28, Township 8 South, Range 15 East Boise
Meridian at Rex Leland Highway Project Station 47+17.68 and Bob Barton Highway
Project Stalion 247+ 1,48 which bears South 00°35'42" East a distance of 5282.32 fect from
the North quarter corner af said Section 28 at Rex Leland Highway Projcct Station 100+00
said South quarter cormer bemg the REAL POINT OF BEGINNING;

Thence from this REAL POINT OF BEGINNING and along the South boundary of said Scction 28
on a bearing of North 89°11'30" West » distance of 1317.46 feet10 the Soulthwest corner
of the SE4SW ! Section 28 a1 Bob Barton Highway Project Station 233+94.02

Thence along the West Boundary of the suid SEXXSW% on s bearing of North 00“37°36" ast 2-
distance of 30.00 feet 10 the ncw right of way boundary ai Bob Barton Highway Project
Suation 233+93,93; 30 feet lefy; .

Thence slong the right of way boundary on a bearing of South 89°11'30" East a distance of 266.56
fect to Bob Banon highway Project Station 236+60.48, 30 feet left;

Thence along the right of way boundary on a bearing of Notth 85°04'09" East a distance of 200.00
feet 1o Bob Barton Highway Project Station 238+59.48; 50 feet {eft to a point of curvature
on a curve to the left.

Thence along said curve 10 the left having a central angle 0f90°12'48" a radius of 798.83 feet an are
length of 1257.77 {eet, a tangent length of 801.81 feet and a Jong chord of 1131.82 feetona .
bearing North 45°42°06" East to the point of tangency of said curve to the left at Rex
Leland Project Station 55+69.68; SO feet Icft;

Thence along the right of way boundary of the Rex Leiand Highway on a bearing of North
00°35'42" East a distance of 470.16 fec 1o the Nocth boundary of the SEXUSW'4, Section 28
at Rex Leland Project Station 60+39.83; 50 feet left;

Thence along said North boundary of the SE%4SW '4 on a bearing of South 89°16'58" East to the
Northeast comner of said SE4SWY% at Rex Leland Highway project Station 60+39.74;

Thence along the East boundary of the SE4SW % on a bearing of South 00°35'42" West a distance
of 1322.05 feet to the REAL POINT OF BEGINNING.

BASIS OF BEARINGS. The South Section ling from the Southwest comer of Section 28 1o the

South Quarter comer of Scction 28 altin T. 8 S., R. 15 £.8.M,, Gooding County, Idaho, said Scction
tint being un & bearing of North 89°11°30" East.

Section 33: NWYNEY: EXCEPTING THEREFROM the foliowing described parcel of land:

Beginning at the North One-Quarter section comer of Section 33, Township 8 South, Range 1S
East, Boise Meridian, said corner marked by a ‘A" rebar;

Thence South 00°00°27" West along the West line of the NW4ANEY for a distancc 0f 412.83 feet to
a /4" rebar which shal! be THE POINT OF BEGINNING:

Thence North 89°30°58" East for a distance of 344 89 feet lo a 4" rebar;

Thence South 00°0027" West for a distance of 312.72 feet 10 @ ‘4" rebar;

Thence South 89°30'58™ West for a distance of 344.89 fect to a 4" rebar op the West linc of the
NWANE'4,

Thence North 00°00'27" East along said line for a distance of 312,72, feet to THE POINT OF
BEGINNING.

A4
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PARCEL NO.2

TOWNSHIP 8 SOUTIL, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 33: NEWUNEY, EXCEPTING THEREFROM the following described parczl of land:

Commencing ai the Northeast comer of Section 33;

Thence North 89°54'22" West, 377.00 feet along the Northerly boundary of Section 33 to THE
TRUE POINT OF BEGINNING;

Thence South 0°58'58" West, 1089.00 feet;

Thence North 89°54'22" West, 400.00 feet;

Thence North 0°58'58" Fast, 1089.00 fect to the Northeiiy boundary of Section 33;

Thence South'89°54'22" East, 400.00 feet zlong the Northerly boundary of the NE%NE!)%, to THE
TRUE POINT OF BEGINNING. )
AND

TOWNSHIP 8 SOUTH, RANGE 15 EAST OF THE BOISE MERIDIAN,
GOODING COUNTY, IDAHO

Section 3: That part of the NE4NE%, described as follows:

Commencing at the Northeast comer of Section 33;

Thence North 89°54'22" West, 377.00 feet along the Nostherly boundary of Section 33, to THE
TRUE POINT OF BEGINNING;

Thence South 0°58'58" West, 1089.00 feer;

Thence North 89°54'22" West, 400,00 fecy,

Thence North 0°58'58" East, 1085.00 fect to ths Nortaerly boundary of Section 33;

Thence South 89°54'22" East, 400.00 feet alony the Northerly boundary of the NEXNE', to THE

TRUE POINT OF BEGINNING.
PARCEL NO. 3

TOWNSHIP 8 SOUTH, RANGE 15, EAST OF THE BL!SE MERIDIAN,
GOODINC COUNTY, IDAHO

Section 34: A parcel of land Jocated in the NWANW %, described as follews:

Commeneing at the Northwest comner of said Section 34;

Thence South 00°02'00" East along the West boundary of said Section 34 for a distance of 277.00 feet to
THE TRUE POINT OF BEGINNING;

Thenee South 89°52'00" East parallel with the Nogth boundary of Section 34 for a distance of 315.00 feet;
Thence South 00°02'00" East purallel with the Weet boundary of Section 34 for a distance of 418.00 feet;

Thenee North 89°52'00" West, measured (North 89°49' West recarded) paralie! with the North boundary of
Section 34 for a distance of 315.00 feet to a point on the West Lioundary of Section 34;

Thente North 00°02'00" West along the West boundary of Section 34 for a distance of 418.00 fect 10 THE
TRUE POINT OF BEGINNING.

SUBJECT TOa 25.0 fooi wide county road easement siong the West boundary of the described parcel.
TRACY 1T

TOWNSHIP § SQUTH, RANGE (5 EA ST OF THE BOISE MERIDIAN
GOODING COUNTY, IDAHO

Section 14: NEYXWNWY




