
Form 42-248(6) 3/07 
R E C E I V E D  

STATE OF IDAHO JUL 1 ir ~~~[ 

DEPARTMENT OF WATER RESOURCES OF WATEH R E ~ U H C E S  
SOUTHERN R F G Q ~  

Notice of Security Interest in a Water Right 
And Request for Notification of a Change in Ownership or Any Proposed 
Or ~ i n a l ~ c t i o n  to Amend, Transfer, or-otherwise ~ o d i f ~  a water Right 

Please print or typ. Attach pages with additional information. Instructions are on the back of this page. 
Ir~complete forms will be returned. 

I. Water Right No(s).: 4 5 - 11346 

Adjudication Claim No(s).: 

2. The following REQUIRED information must be submitted with this form: 

A) Evidence of the security interest. This may- be a copy of a DEED of TRUST, MORTGAGE, CONTRACT OF 
SALE or other legal document indicating your interest in the property and water rights or claims in question, 
WlTH ATTACHED LEGAL DESCRIPTION. 

B) A FEE of $25.00 per water right or adjudication claim. 

3. Name and Mailing Address of Person or Company holding Security Interest 

McFinney Agri-Finance, LLC 

P.O. Box 1598 

Twin Falls, ID 83303-1598 

4. Name of Water Right Owner/Claimant(.) 
Glen R. Kunau 

.- 

5. Expiration Date of Notification Period PugUSt I I O2 

6. Is this a Renewal of Request for Notification? YES El NO 

7. Si@ature(s) of Security Interest holder(s) JcFinney Agri -~inance, LLC ,, 
(and title if applicable) 1 

By : - 

For Office%: 
Received b Date 1: Fee 
Receipted by Date 7 7 ~ ~ ! 3 0 I o o 0  ReceiptNo. 5 0 3 ( 5 3 r  
Processed by *J Date . - _  - WR Date 



(,'ASSI,4 COUNTJ' 
RECORDED F O R :  

LAND T I T L E  AND ESCROW 
RECORDING REQUESTED BY 1 3:19:28 pm 07-12-2010 
AND WHEN RECORDED RETURN TO: 2010-003369 

i N O ,  PBGES: 31 FEE! $93,88 
McFinney Agri-Finance, LLC 1 DEE YEBIBN 
P.O. Box 1598 1 COUNTY CLERK 

DEPUTY: UlKl 
Twin Falls, ID 83303-1598 1 

FIRST MORTGAGE, SECURITY AGREEMENT 
AND ASSIGNMENT OF RENTS 

This First Mortgage, Security Agreement and Assignment of Rents (the "Mortgage") is 
made as of this 9 day of July, 2010 by Glen R. Kunau and Dona Kunau, husband and wife 
whose address is 1941 Miller Avenue, Burley, Idaho 833 18 (collectively, "Glen & Dona 
Kunau"), Kristie K. Stafford a/k/a Kristie Kunau Stafford, a married woman dealing with her 
sole and separate property whose address is 1 145 5 San Joaquin hdge ,  Littleton, Colorado 80 127 
("Stafford"), Karen Pinder aMa Karen Kunau Pinder, a married woman dealing with her sole 
and separate property whose address is c/o Robert J. Kunau, 66 Vista Lane, Burley, Idaho 833 18 
("Pinder"), Robert J. Kunau, also shown of record as Robert Kunau, a married man dealing with 
his sole and separate property whose address is 66 Vista Lane, Burley, Idaho 833 18 ("Robert 
Kunau"), Scott H. Kunau, a married man dealing with his sole and separate property whose 
address is 7034 Creekside Way, Fairfield, Ohio 4501 1 ("Scott Kunau") and Richard G. Kunau, 
an individual whose address is 137 North Highway 77, Declo, Idaho 83323 ("Richard Kunau," 
and together with Glen & Dona Kunau, Stafford, Pinder, Robert Kunau and Scott Kunau, the 
"Mortgagor") to MCFINNEY AGN-FINANCE, LLC, an Idaho limited liability company whose 
address is 409 Shoshone St. South, Suite 25, Twin Falls, Idaho 83301 (the "Mortgagee"); 

W I T N E S S E T H :  

Mortgagor, for valuable consideration, the receipt of which is hereby acknowledged, and 
in consideration of and to secure repayment in accordance with the terms of the First Mortgage 
Promissoly Note of Glen R. Kunau, Kunau Farms a/k/a Kunau Farms, an Idaho partnership 
whose address is 194 1 Miller Avenue, Burley, Idaho 833 18 ("Kunau Farms"), Oregon Trail 
Farms a/k/a Oregon Trail Farms, a Partnership, an Idaho partnership whose address is 66 Vista 
Lane, Burley, Idaho 833 18 ("Oregon Trail"), Kunau Land Company, an Idaho partnership whose 
address is 1941 Miller Avenue, Burley, Idaho, 833 18 ("Kunau Land"), Glen & Dona Kunau, 
Robert Kunau and Nancy Kunau, husband and wife (collectively, "Robert & Nancy Kunau") and 
Richard Kunau (collectively, the "Borrower") dated the date hereof in the principal amount of 
Six Hundred Thousand and NoI100ths Dollars ($600,000.00) (the "Note"), does hereby 
irrevocably, GRANT, BARGAIN, SELL, CONVEY, MORTGAGE, ASSIGN, PLEDGE, 
TRANSFER AND SET OVER unto Mortgagee and to its successors and assigns, (a) all the real 
property, water, water rights, ditches, ditch rights, storage rights, permits, licenses, certificates 
and shares of stock described in Exhibit "A" attached hereto and by this reference incorporated 

CCLM-001-0391First Mortgage, Security Agreement and 
Assignment ofRents 



herein; and (b) all the property and rights described in Exhibit "B" attached hereto and by this 
reference incorporated herein, whether now owned or hereafter acquired; (collectively, the 
"Property"); 

TOGETHER WITH all leasehold estate, right, title and interest of Mortgagor in, to or 
under all leases (including grazing permits, leases and oil and gas leases) or  subleases covering 
the Property or any portion thereof during the period in which this Mortgage is in effect, whether 
now or hereafter existing or entered into, including, without limitation, all cash or security 
deposits, advance rentals, and deposits or payments of similar nature; 

TOGETHER WITH all easements, rights-of-way and rights used in connection therewith 
or as a means of access thereto, and all tenements, hereditaments and appurtenances thereof and 
thereto; and all water, water rights, water appropriations, irrigation works, lines, pivots, drip 
lines, hand lines, wheel lines, pumps, motors, equipment and electric panels of every kind and 
nature, ditches, canals, wells, franchises upon, leading to or connected with said property, in 
addition to any replacements, substitutions and additions thereto, and all other rights and 
privileges now or hereafter owned by Mortgagor, or belonging to, with, leading to, connected 
with, or usually had or enjoyed in connection with the Property or appurtenant thereto, whether 
represented by shares of capital stock in any ditch company, irrigation company, irrigation 
district or water association, by voting or other rights or interests with respect thereto or by 
actual individual ownership, or which may hereafter be acquired by Mortgagor, during the 
existence of this Mortgage; 

TOGETHER WITH all right, title and interest of Mortgagor, now owned or hereafter 
acquired, in and to any land lying within the right-of-way of any road adjoining the Property 

TOGETHER WITH any and all buildings, structures, fences, pipelines, pipes, tanks, 
dams, reservoirs, pumps, pumping equipment and all other improvements and fixtures now 
located or hereafter erected thereon or used in connection therewith, including, but not limited to, 
the fixtures, attachments, equipment, machinery, and other articles attached to said buildings and 
improvements (collectively, the "Improvements"), but not including farm machinery and 
vehicles; 

TOGETHER WITH, all the estate, interest, right, title, other claim or demand, including 
claims or demands with respect to the proceeds of insurance in effect with respect thereto, which 
Mortgagor now has or may hereafter acquire in the Property, and any and all awards made for 
the taking by eminent domain, or by any proceeding or purchase in lieu thereof, of the whole or 
any part of the Mortgaged Property; and 

TOGETHER WITH all accounts arising out of, or in connection with, the Property 
(including all leases, bonuses, royalties, subleases, franchises, rents, issues, profits and income in 
connection with the Property, and all the estate, right, title and interest of every nature 
whatsoever of the Mortgagor in and to the same), whether now owned or hereafter acquired. 
Mortgagor will execute such assignments as Mortgagee may from time to time reasonably 
request, which shall include, but not be limited to, assignments of rents, issues and profits in 
reasonable form acceptable to Mortgagee. Mortgagor shall pay the cost of recording any such 
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assignments. Mortgagee is authorized to notify any or all lessees, tenants or occupants of all or 
part of said Property of the assignment of rents, issues or profits made hereunder or under any 
such special assignments. Mortgagee shall have no personal liability and shall not be responsible 
for the performance of Mortgagor's covenants under any of said leases or rentals. Mortgagee 
shall not be liable to Mortgagor for any action taken or omitted in connection with any such 
leases or rentals or the operation of said Property. Until the occurrence of a default as hereinafter 
provided, Mortgagor may use and occupy the Property and receive all rents, issues and profits 
thereof. 

The entire estate, property (both real and personal) and interest hereby conveyed to 
Mortgagee may hereafter collectively be referred to as the ''Mortgaged Propern." All property 
except the real property may hereinafter be referred to as the "Personal Propertv." Personal 
Property does not include faim machinery, vehicles, livestock, household furnishings, household 
appliances or unattached household fixtures, or any income therefrom. 

FOR THE PURPOSE OF SECURING: 

(a) Payment of indebtedness in the total principal amount of Six Hundred Thousand 
and No1100ths Dollars ($600,000.00), together with interest on the unpaid balance 
thereof, from date of funding by the Mortgagee until paid, evidenced by that 
certain Note of even date herewith with a maturity date of August 1, 2025, 
executed by Borrower, which has been delivered to and is payable to the order of 
Mortgagee, and which by this reference is hereby made a part hereof, together 
with any and all modifications, extensions and renewals thereof; both principal 
and interest and all other indebtedness accruing hereunder or thereunder being 
payable in lawful money of the United States which shall be legal tender for the 
payment of all debts and dues, public and private, at the time of payment, at the 
address set forth on the Note with the following notations, or at such other place 
as may be designated in writing by the Mortgagee: 

Lender: McFinney Agri-Finance, LLC 
Borrower: Kunau Farms, et. al. 

(b) Performance of all obligations of Borrower and Mortgagor (and each of them) 
under any loan application, report, commitment letter, loan agreement, mortgage, 
deed of trust, security agreement, financing statement, assignment, assignment of 
bonuses, rentals and royalties, intercreditor agreement, subordination agreement, 
power of attorney (limited or otherwise), guaranty, or other agreement given as 
security for the Note or entered into in connection with the transactions 
contemplated hereby (collectively, with the Note, the Loan Agreement, the 
Security Agreement (as such terms are defined below) and this Mortgage, the 
"Credit Documents"). 

(c) Payment of all sums advanced by Mortgagee to protect the Mortgaged Property, 
with interest thereon at the rates set forth in the Note. 
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(d) Performance of all obligations of any guarantor of any of the obligations of 
Borrower or Mortgagor (or any of them) contained in the Credit Documents or 
any other instrument given to evidence or further secure the payment and 
perfbrmance of any obligation secured hereby or thereby. 

TO PROTECT THE SECURITY OF THIS MORTGAGE, MORTGAGOR HEREBY 
COVENANTS AND AGREES: 

ARTICLE I 

COVENANTS AND AGREEMENTS OF MORTGAGOR 

Mortgagor hereby represents, covenants and agrees: 

1.0 1 Title. That at the time of delivery hereof, Mortgagor is the lawful owner of the 
property hereinabove granted, and is seized of good, marketable and indefeasible 
title in fee simple therein, free and clear of all encumbrances, and that Mortgagor 
will warrant and defend the same in the quiet and peaceful possession of the 
Mortgagee, its successors and assigns, forever, against the claims of all persons 
whomsoever. 

1.02 Payment of Secured Obligations. That Borrower has executed and delivered to 
Mortgagee the Note; that Borrower has executed and delivered to Mortgagee the 
Loan Agreement dated as of the date hereof by and among Borrower and the 
Mortgagee (the "Loan Ageement"); that Borrower has executed and delivered to 
Mortgagee the Security Agreement dated as of the date hereof by and among 
Borrower and the Mortgagee (the "Security Agreement"); that Mortgagor has 
executed and delivered to Mortgagee this Mortgage; that Borrower shall pay 
when due the principal of, and the interest on, the indebtedness evidenced by the 
Note, charges, fees and all other sums as provided in the Credit Documents, and 
the principal of, and interest on, any future advances secured by this Mortgage. 

1.03 Maintenance, Repair, Alterations and Good Standing. To keep the Mortgaged 
Property in good condition and repair, not to remove, demolish or substantially 
alter (except such alterations as may be required by laws, ordinances or 
regulations) any of the Improvements; to complete promptly and in good and 
workmanlike manner any building or other improvement which may be 
constructed on the Property and promptly restore in like manner any Improvement 
which may be damaged or destroyed thereon, and to pay when due all claims for 
labor performed and materials furnished therefore, to comply with all laws, 
ordinances, regulations, covenants, conditions and restrictions now or hereafter 
affecting the Mortgaged Property or any part thereof; not to commit, suffer or 
pelmit any waste or deterioration of the Mortgaged Property; not to commit, 
suffer or peimit any act to be done in or upon the Mortgaged Property in violation 
of any law, ordinance or regulation; in the event the Mortgagor is a corporation, 
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partnership, limited liability company, cooperative, business trust or other entity, 
to keep the Mortgagor in existence and in good standing. 

1.04 Required Insurance. To at all times provide, maintain and keep in force the 
following policies of insurance: 

(a) If Mortgagor constructs or installs improvements on the Property that were 
not existing on the Property on the date of this Mortgage, then Mortgagee 
may require that Mortgagor keep and maintain in force with respect to said 
improvements such of the following policies of insurance ("insurance" or 
"policies of insurance") as may be reasonably requested. Insurance may, 
in the discretion of Mortgagor, be in the form of individual policies or 
blanket policies covering other improvements. 

(b) Physical hazard insurance covering the perils of fire, flood, tornado, 
lightning, and extended coverage in an amount equal to at least the full 
insurable value of the Mortgaged Property, and such additional coverage 
as Mortgagee may from time to time reasonably require. 

(c) Such other insurance, and in such amounts, as may from time to time 
reasonably be required by Mortgagee against the same or other hazards. 

(d) All policies of insurance required by the terms of this Mortgage shall 
contain an endorsement or agreement by the insurer that any loss shall be 
payable in accordance with the terms of such policy notwithstanding any 
act or negligence of Mortgagor which might otherwise result in forfeiture 
of said insurance and the further agreement of the insurer waiving all 
rights of setoff, counterclaim of deductions against Mortgagor. 

1.05 Delivery of Policies. Payment of Premiums. That all policies of insurance shall 
be issued by companies and in amounts in each company satisfactory to 
Mortgagee. All policies of insurance shall have attached thereto a lender's loss 
payable endorsement for the benefit of Mortgagee in form satisfactory to 
Mortgagee. Mortgagor shall furnish Mortgagee copies of all policies of required 
insurance. All such policies shall contain a provision that such policies will not 
be canceled or materially amended, which term shall include any reduction in the 
scope or limits of coverage, without at least thirty (30) days' prior written notice 
to Mortgagee. In the event Mortgagor fails to provide, maintain, keep in force or 
deliver and furnish to Mortgagee the policies of insurance required by this 
Section, Mortgagee may procure such insurance or single-interest insurance for 
such risks covering Mortgagee's interest, and Mortgagor will pay all premiums 
thereon promptly upon demand by Mortgagee, and until such payment is made by 
Mortgagor the amount of all such premiums together with interest thereon at the 
rate provided in the Note shall be secured by this Mortgage. 
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1.06 Insurance Proceeds. That after the happening of any casualty to the Mortgaged 
Property or any part thereof, Mortgagor shall give prompt written notice thereof 
to Mortgagee. 

(a) In the event of any damage or destruction of the Improvements, 
Mortgagee shall have the option in its sole discretion of applying all or 
part of the insurance proceeds (i) to any indebtedness secured hereby and 
in such order as Mortgagee may determine, (ii) to the restoration of the 
Improvements, provided the Improvements are restored to good working 
condition, or (iii) to Mortgagor; provided that at Mortgagor's election, the 
insurance proceeds shall be applied to restoration of the Improvements if 
Mortgagor has had a satisfactory credit record with Mortgagee, is not then 
in default under the Note or the other Credit Documents, and establishes to 
Mortgagee's reasonable satisfaction that the insurance proceeds together 
with Mortgagor's other resources, if required, would be sufficient to 
restore the Improvements to a condition satisfactory for operation of 
Mortgagor's farming business. 

(b) In the event of such loss or damage, all proceeds of insurance shall be 
payable to Mortgagee, and Mortgagor hereby authorizes and directs any 
affected insurance company to make payment of such proceeds directly to 
Mortgagee. After applying the proceeds to all indebtedness secured 
hereby, the balance of such proceeds, if any, shall be promptly paid to 
Mortgagor. Mortgagee is hereby authorized and empowered by 
Mortgagor to settle, adjust or compromise any claims for loss, damage or 
destruction under any policy or policies of insurance. 

(c) Except to the extent that insurance proceeds are received by Mortgagee 
and applied to the indebtedness secured hereby, nothing herein contained 
shall be deemed to excuse Mortgagor from repairing or maintaining the 
Mortgaged Property or restoring all damage or destruction to the 
Mortgaged Property, regardless of whether or not there are insurance 
proceeds available or whether any such proceeds are sufficient in an 
amount, and the application or release by Mortgagee, of any insurance 
proceeds shall not cure or waive any default or notice of default under this 
Mortgage or invalidate any act done pursuant to such notice. 

1.07 Assignment of Policies Upon Foreclosure. That in the event of foreclosure of this 
Mortgage or other transfer of title or assignment of the Mortgaged Property in 
extinguishment, in whole or in part, of the debt secured hereby, all right, title and 
interest of Mortgagor in and to all policies of insurance required by this Section 
shall inure to the benefit of and pass to the successor in interest to Mortgagor or 
the purchaser or grantee of the Mortgaged Property. 
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1.08 Indemnification; Subrogation; Waiver: 

(a) If Mortgagee or any of its members, officers, employees and agents (each 
in its capacity as an indemnified party, a "Mortgagee Indemnitee") is a 
party or is threatened to be made a party to any threatened, pending or 
completed action, suit or proceeding, whether civil, criminal, 
administrative or investigative, concerning this Mortgage or the 
Mortgaged Property or any part thereof or interest therein or the 
occupancy thereof by Mortgagor, then Mortgagor shall indemnify, defend, 
protect and hold harmless each Mortgagee Indemnitee fiom and against 
any and all claims, losses, liabilities, damages, assessm'ents, adjustments, 
costs and expenses (including specifically, but without limitation, 
attorneys' fees and expenses of investigation) (collectively, "Damages") 
incurred by such Mortgage Indemnitee in connection with such suit or 
proceeding, unless such Damages arise as a direct result of the gross 
negligence or willful misconduct of the Mortgagee. If Mortgagee 
commences an action against Mortgagor to enforce any of the terms 
hereof or because of the breach by Mortgagor of any of the terms hereof, 
or for the recovery of any such secured hereby, Mortgagor shall pay to 
Mortgagee attorney's fees and expenses, and the right to such attorney's 
fees and expenses shall be deemed to have accrued on  the commencement 
of such action, and shall be enforceable whether or not such action is 
prosecuted to judgment. If Mortgagor breaches any term of this 
Mortgage, Mortgagee may employ an attorney or attorneys to protect its 
rights hereunder, and in the event of such employment following any 
breach by Mortgagor, Mortgagor shall pay Mortgagee attorney's fees and 
expenses incurred by Mortgagee, whether or not an action is actually 
commenced against Mortgagor by reason of breach. 

(b) Mortgagor waives any and all right of claim or recovery against 
Mortgagee, its members, officers, employees and agents, for loss of or 
damage to Mortgagor, the Mortgaged Property, Mortgagor's property or 
the property of others under Mortgagor's control from any cause insured 
against or required to be insured against by the provisions of this 
Mortgage. 

(c) All sums payable by Mortgagor hereunder shall be paid without notice, 
demand counterclaim, setoff, deduction or defense and without abatement, 
suspension, deferment, diminution or reduction, and the obligations and 
liabilities of Mortgagor hereunder shall in no way be released, discharged 
or otherwise affected (except as expressly provided herein) by reason of: 
(i) any damage to or destruction of or any condemnation or similar taking 
of the Mortgaged Property or any part thereof; (ii) any restriction or 
prevention of or interference with any use of the Mortgaged Property or 
any part thereof; (iii) any title defect or encumbrance or any eviction from 
the Property or the Improvements or any part thereof by title paramount or 
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otherwise; (iv) subject to provisions of applicable law, any bankruptcy, 
insolvency, reorganization, composition, adjustment, dissolution, 
liquidation or other like proceeding relating to Mortgagee, or any action 
taken with respect to this Mortgage by any trustee or receiver of 
Mortgagee, or by any court, in any such proceeding; (v) any claim which 
Mortgagor has or might have against Mortgagee, another Mortgagor or 
Borrower (or any of them); (vi) any default or failure on the part of 
Mortgagee to perform or comply with any of the terms hereof or of any 
other agreement with Mortgagor or Borrower (or any of them); or (vii) any 
other occurrence whatsoever, whether similar or dissimilar to the 
foregoing, whether or not Mortgagor shall have notice or knowledge of 
any of the foregoing. Except as expressly provided herein, and except as 
otherwise prohibited by applicable law, Mortgagor waives all rights now 
or hereafter conferred by statute or otherwise to any abatement, 
suspension, deferment, diminution or reduction of any sum secured hereby 
and payable by Mortgagor. 

(d) To the extent applicable and permitted by law, the Mortgagor waives all 
homestead exemption rights relating to the Mortgaged Property. 

(e) To the extent permitted by law, the Mortgagor expressly agrees that the 
Note, or any payment thereunder, may be extended from time to time, or 
the terms of payment or interest may otherwise be varied by agreement 
with any person now or hereafter liable for payment of the Note (including 
without limitation conversion of the Note to another product in accordance 
with the terms and provisions thereof), without in any way affecting the 
obligations of the Mortgagor hereunder or the lien, encumbrance and 
security interest created hereby. 

1.09 Taxes and Impositions. 

(a) Mortgagor agrees to pay, prior to delinquency, all real property taxes and 
assessments, general and special, and all other taxes and assessments of 
any kind or nature whatsoever, including without limitation payments with 
respect to water rights (collectively, the "Im~ositions"); pr-ovided, 
however, that if, by law, any such Imposition is payable, or may at the 
option of the taxpayer be paid, in installments, Mortgagor may pay the 
same together with any accrued interest on the unpaid balance of such 
Imposition in installments as the same become due and before any fine, 
penalty, interest or cost may be added thereto for the nonpayment of any 
such installment and interest. 

(b) Mortgagor covenants to furnish Mortgagee within forty-five (45) days 
after the date upon which any such Imposition is due and payable by 
Mortgagor, official receipts of the appropriate taxing authority, or other 
proof satisfactory to Mortgagee, evidencing the payments thereof. 
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(c) Mortgagor shall have the right before any delinquency occurs to contest or 
object to the amount or validity of any such Imposition by appropriate 
legal proceedings, but this shall not be deemed or construed in any way as 
relieving, modifying or extending Mortgagor's covenant to pay any such 
Imposition at the time and in the manner provided in this Section. 

1.10 Power and Utilities. Mortgagor agrees to pay when due all power and utility 
charges which are incurred by Mortgagor for the benefit of the Mortgaged 
Property or which may become a charge or lien against the Mortgaged Property. 

1.1 1 Actions by Mortgagee to Preserve Mortgaged Property. That should Mortgagor 
fail to make any payment or to do any act as and in the manner provided in any of 
the Credit Documents, Mortgagee, in its own discretion, without obligation so to 
do and without notice to or demand upon Mortgagor and without releasing 
Mortgagor from any obligation, may reasonably make or do the same is such 
manner and to such extent as it may deem necessary to protect the security hereof. 
Mortgagor shall, immediately upon demand therefore by Mortgagee, pay all 
reasonable costs and expenses incurred by Mortgagee in connection with the 
exercise by Mortgagee of the foregoing rights, including without limitation costs 
of evidence of title, court costs, appraisals, surveys and attorney's fees. 

That in the event Mortgagee is called upon to pay any sums of money to protect 
this Mortgage and the Note secured hereby as aforesaid, all monies advanced or 
due hereunder shall become immediately due and payable, together with interest 
at a rate as is set forth in the Note for regular and default interest. 

1.12 Survival of Warranties. To fully and faithfully satisfy and perform the obligations 
of Mortgagor contained in the Borrower's loan application and any of the Credit 
Documents. All representations, warranties and covenants of Mortgagor 
contained therein shall survive the close of escrow and funding of the loan 
evidenced by the Note and shall remain continuing obligations, warranties and 
representations of Mortgagor during any time when any portion of the obligations 
secured by this Mortgage remain outstanding. 

1.13 Eminent Domain. That should the Mortgaged Property, or any part thereof or 
interest therein, be taken or damaged by reason of any public improvement or 
condemnation proceeding, or in any other manner ("Condemnation"), or should 
Mortgagor receive any notice or other information regarding such proceeding, 
Mortgagor shall give prompt written notice thereof to Mortgagee. 

(a) Mortgagee shall be entitled to all compensation, awards and other 
payments or relief therefore, and shall be entitled at its option to 
commence, appear in and prosecute in its own name any action or 
proceedings. Mortgagee shall also be entitled to make any compromise or 
settlement in connection with such taking or damage. All such 
compensation, awards, damages, rights of action and proceeds awarded to 
Mortgagor (the "Proceeds") are hereby assigned to Mortgagee and 
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Mortgagor agrees to execute such further assignments of the Proceeds as 
Mortgagee may require. 

jbj in the event any portion of fhe Mortgaged Property is so taken or 
damaged, Mortgagee shall have the option, in its sole and absolute 
discretion, to apply all such Proceeds, after deducting therefrom all costs 
and expenses (regardless of the particular nature thereof and whether 
incurred with or without suit), including attorney's fees, incurred by it in 
connection with such Proceeds, upon any indebtedness secured hereby and 
in such order as Mortgagee may determine, or to apply all such Proceeds, 
after such deductions, to the restoration of the Mortgaged Property upon 
such conditions as Mortgagee may determine. Such application or release 
shall not cure or waive any default or notice of default hereunder or 
invalidate any act done pursuant to such notice. After applying the 
Proceeds to the restoration of the Mortgaged Property, the balance of such 
Proceeds, if any, shall be promptly paid to Mortgagor. 

1.14 Additional Security. That in the event Mortgagee at any time holds additional 
security for any of the obligations secured hereby, it may enforce the sale thereof 
or otheiwise realize upon the same, at its option, either before or concurrently 
herewith or after a sale is made hereunder. 

1.15 Successors and Assipns. That this Mortgage applies to, inures to the benefit of 
and binds all parties hereto, their heirs, legatees, devisees, administrators, 
executors, successors and assigns. The term "Mortgagee" shall mean the owner 
and holder of the ]Vote, whether or not named as Mortgagee herein. In this 
Mortgage, whenever the context so requires, the masculine gender includes the 
feminine and/or neuter, and the singular number includes the plural. 

1.16 Inspections. -That Mortgagee, or its agents, representatives or workmen, upon 
giving reasonable notice to Mortgagor, are authorized to enter at any reasonable 
time upon or in any part of the Mortgaged Property for the purpose of inspecting 
the same and for the purpose of performing any of the acts it is authorized to 
perform under the terms of any of the Credit Documents. 

1.17 Liens. 'To pay and promptly discharge, at Mortgagor's cost and expense, all liens, 
encumbrances and charges upon the Mortgaged Property, or any part thereof or 
interest therein. Mortgagor shall have the right to contest in good faith the 
validity of any such lien, encumbrance or charge, provided Mortgagor shall first 
deposit with Mortgagee a bond or other security satisfactory to Mortgagee in such 
amounts as Mortgagee shall reasonably require, but not more than one and one- 
half (150%) of the amount of the claim, and provided further that Mortgagor shall 
thereafter diligently proceed to cause such lien, encumbrance or charge to be 
removed and discharged. If Mortgagor shall fail to discharge any such lien, 
encumbrance or charge, then, in addition to any other right or remedy of 
Mortgagee, Mortgagee may, but shall not be obligated to, discharge the same, 
either by paying the amount claimed to be due, or by procuring the discharge or 
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such lien by depositing in court a bond or the amount claimed or otherwise giving 
security for such claim, or in such manner as is or may be prescribed by law. 

i .  18 Other Ivior t~a~es.  Tlnat Mortgagor wiii not create, assume or suffer to exist in 
respect of the Mortgaged Property, or any part thereof, any mortgage or security 
agreement other than this Mortgage. 

1.19 Financial Statements. That Mortgagor will cause to be delivered to Mortgagee, 
without expense to Mortgagee, such financial records and information as are 
required by the Mortgagee from time to time. 

Mortgagor's Waiver of Certain Rights. The Mortgagor waives to the extent not 
prohibited by applicable law that cannot be waived (a) the benefit of all laws now 
existing or hereafter enacted providing for any appraisal before sale of any portion 
of the Mortgaged Property, (b) the benefit of all laws now existing or hereafter 
enacted in any way extending the time for enforcement or collection of the 
obligations contained in the Credit Documents, (c) all benefit that might accrue to 
Mortgagor by virtue of any present or future statute of limitations or law or 
judicial decision exempting the Mortgaged Property from attachment, levy or sale 
on execution or providing for any appraisement, valuation, stay of execution, 
exemption from civil process, redemption, moratorium, or extension of time for 
payment, and (d) all notices of Mortgagee's election to exercise or its actual 
exercise of any right, remedy or recourse provided for under the Credit 
Documents or at law or in equity. To the extent it may lawfully do so, the 
Mortgagor agrees that it will not at any time insist upon, plead, claim or take the 
benefit or advantage of, any law now or hereafter in force providing for any 
appraisal, valuation, stay or extension, and the Mortgagor hereby waives and 
releases all rights of valuation, appraisal, stay of execution, notice of election to 
mature or declare due the whole of the obligations contained in the Credit 
Documents and marshaling in the event of foreclosure of the liens hereby created. 
To the extent permitted by applicable law, the Mortgagee shall not be required in 
connection with any foreclosure, pursuant to any power of sale herein granted, or 
in connection with any deed in lieu of foreclosure, to foreclose, to sell or to take a 
deed in lieu of foreclosure, covering all or any specific portion of the Mortgaged 
Property and the Mortgagee may elect to foreclose, to sell o r  to take a deed in lieu 
of foreclosure to all or any portion of the Mortgaged Property and the 
Mortgagee's rights in connection with any foreclosure, pursuant to the power of 
sale herein granted, or in connection with any deed in lieu o f  foreclosure 
hereunder granted by the Mortgagor, may be exercised in any combination with 
respect to some or all of the Mortgaged Property. To the extent permitted by 
applicable law, the Mortgagee shall not be required to marshal or sell the 
Mortgaged Property, the leases, rents, issues and profits assigned by the 
Mortgagor or any other security by which the obligations contained in the Credit 
Documents are secured in any particular order. 

1.21 Acknowled~ment. It is in the best interest of Mortgagor (and each of them) to 
enter into this Agreement and the other Credit Documents, and the amounts 
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loaned to the Borrower under the Note will directly or indirectly inure to the 
benefit of the Mortgagor (and each of them). 

SECURITY AGREEMENT 

2.01 Creation of Security Interest. Mortgagor hereby grants to Mortgagee a security 
interest in the Personal Property described in the Credit Documents and in this 
Mortgage, including without limitation any and all property of similar type or 
kind hereafter located on or at the Property for the purpose of securing all 
obligations of Mortgagor contained in any of the Credit Documents. 

2.02 Warranties, Representations and Covenants of Mortgagor. Mortgagor hereby 
warrants, represents and covenants as follows: 

(a) Except for the security interest granted hereby, Mortgagor is, and as to 
portions of the Personal Property to be acquired after the date hereof will 
be, the sole owner of the Personal Property, free from any adverse lien, 
security interest, encumbrance or adverse claims thereon of any kind 
whatsoever. Mortgagor will notify Mortgagee of, and will defend the 
Personal Property against, all claims and demands of all persons at any 
time claiming the same or any interest therein. 

(b) Mortgagor will not lease, sell, convey or in any manner transfer the 
Personal Property without the prior written consent of Mortgagee, except 
such portions or items of Personal Property which are consumed or worn 
out in ordinary usage, all of which shall be promptly replaced by 
Mortgagor. 

(c) The Personal Property will be kept on or at the Property and Mortgagor 
will not remove the Personal Property from the Property without the prior 
written consent of Mortgagee, except such portions or items of Personal 
Property which are consumed or worn out in ordinary usage, all of which 
shall be promptly replaced by Mortgagor. Mortgagor may replace any 
item of Personal Property in the ordinary course of business, without the 
prior consent of Mortgagee. 

(d) Mortgagor maintains a place of business in the State of Idaho that is 
Mortgagor's chief executive office and Mortgagor will immediately notify 
Mortgagee in writing of any change in its place of business as set forth in 
the beginning of this Mortgage. 

(e) At the request of Mortgagee, Mortgagor will join Mortgagee in executing 
one or more financing statements and renewals and amendments thereof 
pursuant to the Uniform Commercial Code in form satisfactory to 
Mortgagee, and will pay the cost of filing the same in all public offices 
wherever filing is deemed by Mortgagee to be necessary or desirable. 
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(0 All covenants and obligations of Mortgagor contained herein relating to 
the Mortgaged Property shall be deemed to apply to the Personal Property 
whether or not expressly referred to herein. 

(g) Mortgagor understands and agrees that certain items of irrigation 
equipment and feedlot or dairy equipment (if any) hereinbefore described 
or referred to as "personal property" actually and as a matter of law are 
fixtures and are deemed a part of the land covered by this Mortgage, and 
that said designation as "personal property" is for convenience only and 
shall be disregarded in the case of any fixtures described or referred to 
following such designation. The Mortgagor will not sell or dispose of any 
of said personal property, nor attempt to do so, nor part with possession of 
any of the same, nor remove the mortgaged personal property or any of the 
same, nor permit it to be removed, from the real property described on 
Exhibit "A", or from the adjoining or adjacent lands where said personal 
property may be located, while this Mortgage shall remain in force and 
affect, without the written consent of the Mortgagee; provided, however, 
that the language of this paragraph shall not prevent the Mortgagor from 
replacing or upgrading any personal property subject to this Mortgage in 
the ordinary course of business without the written consent of the 
Mortgagee. All upgrades or replacements shall become subject to this 
Mortgage and security interest herein provided for. All the mortgaged 
Personal Property shall at all times while this Mortgage remains in force 
and effect be kept and maintained by the Mortgagor, at Mortgagor's own 
cost and expense, in good working order, condition and repair, and the 
Mortgagor will from time to time make all replacements of such Personal 
Property which may reasonably be necessary for the irrigation and 
cultivation of the real property described on Exhibit "A" and Mortgagor 
will neither commit nor suffer any damages or waste on or to the 
mortgaged premises and said personal property nor do or permit to be 
done anything that may lessen or impair the value of the mortgaged 
property, real or personal, or the lien or security thereof. 

(h) This Mortgage constitutes a security agreement as that term is used in the 
Uniform Commercial Code of Idaho. 

ARTICLE 111 

ASSIGNMENT OF RENTS, ISSUES AND PROFITS 

3.01 Assignment of Rents. Mortgagor hereby assigns and transfers to Mortgagee all 
accounts arising out of, or in connection with, leases, bonuses, royalties, 
subleases, franchises, rents, issues and profits arising out of, or in connection 
with, the Mortgaged Property (hereinafter collectively referred to as "rents"), and 
hereby gives to and confers upon Mortgagee the right, power and authority to 
collect such rents. Mortgagor irrevocably appoints Mortgagee its true and lawhl 
attorney-in-fact, at the option of Mortgagee at any time from time to time, to 
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demand, receive and enforce payment, to give receipts, releases and satisfactions, 
and to sue, in the name of Mortgagor or Mortgagee, for all such rents, and apply 
the same to the indebtedness secured hereby; provided, however, that Mortgagor 
shall have the right to collect such rents (but not more than thirty days in advance) 
prior to or at any time there is not an event of default under any of the Credit 
Documents. 

3.02 Collection Upon Default. Upon any event of default under any of the Credit 
Documents, Mortgagee may, at any time without notice, enter upon and take 
possession of the Mortgaged Property, or at any part thereof, in its own name sue 
for or otherwise collect such accounts, rents, issues and profits, including those 
past due and unpaid, and apply the same, less costs and expenses of operation and 
collection, including attorney's fees, upon any indebtedness secured hereby, and 
in such order as Mortgagee may determine. The collection of such rents, issues 
and profits or the entering upon and taking possession of the Mortgaged Property, 
or the application thereof as aforesaid, shall not cure or waive any default or 
notice of default hereunder or invalidate any act done in response to such default 
or pursuant to such notice of default. 

3.03 Restriction on Further Assignments, etc. Except as herein specifically provided, 
Mortgagor will not, without prior written consent of the Mortgagee, assign the 
accounts, rents, issues or profits, or any part thereof, from the Mortgaged 
Property; and will not consent to the modification, cancellation or surrender of 
any lease or sublease covering the Mortgaged Property, or any part thereof. Any 
action of Mortgagor in violation of the terms of this Section shall be void as 
against Mortgagee in addition to being a default under this Mortgage. 

ARTICLE IV 

REMEDIES UPON DEFAULT 

4.01 Event of Default. The occurrence of any one or more of the following events 
shall constitute a default hereunder: 

a) the occurrence of an Event of Default under the Note, including without 
limitation the sale, assignment, lease with the option of sale disposal or other 
transfer of the Mortgaged Property or any interest in the Mortgagor; or 

b) failure to observe or perform any covenant, agreement, condition, term or 
provision of this Mortgage or any other Credit Document (other than an Event 
of Default described in clause (a) above). 

4.02 Remedies. In the event of the occurrence and during the continuance of any 
default, the Mortgagee may at any time thereafter, subject to the provisions set 
forth in this Section, exercise any or all of the following remedies: 

a) all of the rights and remedies provided in the Note, including declaring the 
entire amount of the indebtedness and obligations immediately due and 
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payable, and the indebtedness and obligations thereupon shall become 
immediately due and payable without presentment, protest, notice of 
protest or hrther demand or notice of any kind, all of which are hereby 
,.-.--,.--I-. :--- 2. c n p ~ c s a l y  w a l v ~ u ,  

b) all of the rights and remedies of a secured party under the Uniform 
Commercial Code in effect in the jurisdiction in which the Property is 
located; 

c) enter the Property and take exclusive possession thereof and of all books, 
records and accounts relating thereto, and if Mortgagor remains in 
possession of the Property during the continuance of  an event of default 
without Mortgagee's written consent, Mortgagee may invoke any legal 
remedies to dispossess Mortgagor; 

d) to the greatest extent permitted by law, sell or offer for sale the Mortgaged 
Property in such portions, order and parcels as Mortgagee may determine, 
with or without having first taken possession of same, to the highest 
bidder for cash at public auction, and the right of sale arising out of any 
event of default shall not be exhausted by one or more sales. Such sale 
shall be made in accordance with the laws of Idaho relating to the sale of 
real estate or by Article 9 of the UCC relating to the sale of other collateral 
after default by a debtor (as such laws now exist or may be hereafter 
amended or succeeded), or by any other present or subsequent articles or 
enactments relating to same; 

e) commence an action to foreclose this Mortgage; 

f) specifically enforce any of the covenants hereof; 

g) the right to appoint a receiver of the Mortgaged Property, which 
appointment, to the extent permitted by applicable law, may be made 
either before or after foreclosure sale, upon notice, without regard to the 
solvency or insolvency of the Mortgagor at the time of application for 
such receiver and without regard to the then value o f  the Mortgaged 
Property; 

h) such other actions or proceedings available to the Mortgagee under 
applicable law as it deems necessary or advisable to protect its interest in 
the Mortgaged Property and the indebtedness and obligations secured 
thereby; and 

i) the right to receive rent under Article 111, including without limitation the 
right to receive payments under any assignment of bonuses, rentals and 
royalties, governmental subsidy or program referenced in Section 5.04 
hereof. 

In the event of default hereunder, the interest rate shall be as is set forth in the 
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To the extent it may lawfully do so, the Mortgagor agrees that it will not (i) 
invoke or utilize any law now or hereafter in force which might prevent, cause a 
delay in or otherwise impede the enforcement of the rights of the Mortgagor in the 
Mortgaged Property or (ii) protest the appointment of a receiver of the Property 
pursuant to Section 4.02(g) hereof. 

Prior to exercising any remedy with respect to an Event of Default under Section 
4(a) of the Note, the Mortgagor shall have ten (10) days to effect a full and 
complete cure of such Event of Default by paying all amounts due and payable in 
accordance with the terms thereof. 

Prior to exercising any remedy with respect to any such default (other than an 
Event of Default under Sections 4(a) or 4(i) of the Note), the Mortgagee shall first 
give written notice to the Mortgagor at the address indicated in Section 5.02, 
which notice shall specify in writing each and every claimed default. The 
Mortgagor shall have twenty (20) days from the receipt of such notice to effect a 
cure of each and every claimed default. If any claimed default remains uncured 
after such twenty (20) day period, the Mortgagee may then proceed to exercise 
any of the remedies to which it may be entitled, including those set forth in this 
Section, without the obligation to provide further notice to the Mortgagor. 

4.03 Remedies Not Exclusive. Mortgagee shall be entitled to enforce payment and 
performance of any indebtedness or obligations secured hereby and to exercise all 
rights and powers under this Mortgage or under any Credit Document or other 
agreement or any laws now or hereafter in force, notwithstanding some or all of 
the said indebtedness and obligations secured hereby may now or hereafter be 
otherwise secured, whether by mortgage, deed of trust, pledge, lien, assignment or 
otherwise. Keither the acceptance of this Mortgage nor its enforcement, whether 
by court action or pursuant to the power of sale or other powers herein contained, 
shall prejudice or in any manner affect Mortgagee's right to realize upon or 
enforce any other security now or hereafter held by Mortgagee, it is being agreed 
that Mortgagee shall be entitled to enforce this Mortgage and any other security 
now or hereafter held by Mortgagee in such order and manner as it may in its 
absolute discretion determine. No remedy herein conferred upon or reserved to 
Mortgagee is intended to be exclusive of any other remedy herein or by law 
provided or permitted, but each shall be cumulative and shall be in addition to 
every other remedy given hereunder or now or hereafter existing at law or in 
equity or by statute. Every power or remedy given by any of th~e Credit 
Documents to Mortgagee or to which it may be otherwise entitled, may be 
exercised from time to time and as often as may be deemed expedient by 
Mortgagee. 
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ARTICLE V 

5.0 1 Interpretation; Governing Law; etc. Time is (and shall be) of the essence in this 
Mortgage and the other Credit Docun~ents. All covenants, agreements, 
representations and warranties made in this Mortgage or any other Credit 
Document or in certificates delivered pursuant hereto or thereto shall be deemed 
to have been relied on by the Mortgagee, notwithstanding any investigation made 
by the Mortgagee on its behalf, and shall survive the execution and delivery to the 
Mortgagee hereof and thereof. The invalidity or unenforceability of any provision 
hereof shall not affect the validity or enforceability of any other provision hereof, 
and any invalid or unenforceable provision shall be modified so as to be enforced 
to the maximum extent of its validity or enforceability. The headings in this 
Mortgage are for convenience of reference only and shall not limit or otherwise 
affect the meaning hereof. This Mortgage and the other Credit Documents 
constitute the entire understanding of the parties with respect to the subject matter 
hereof and thereof and supersede all prior and contemporaneous understandings 
and agreements, whether written or oral. This Mortgage may be executed in any 
number of counterparts which together shall constitute one instrument. This 
Mortgage, and any issue, claim or proceeding arising out of or relating to this 
Mortgage or the conduct of the parties hereto, whether now existing or hereafter 
arising and whether in contract, tort or otherwise, shall be govarned by and 
construed in accordance with the laws (other than the conflict of laws rules) of the 
State of Idaho, provided that the laws of the state in which the Mortgaged 
Property is located shall govern lien perfection, lien priority and validity of this 
Mortgage and the procedures with respect to the enforcement hereof. 

5.02 Notices. Except as otherwise specified in this Mortgage or any other Credit 
Document, any notice required to be given pursuant to this Mortgage or any other 
Credit Document shall be given in writing. Any notice, consent, approval, 
demand or other communication in connection with this Mortgage or any other 
Credit Document shall be deemed to be given if given in writing addressed as 
provided below (or to the addressee at such other address as the addressee shall 
have specified by notice actually received by the addressor), and if either (a) 
actually delivered in fully legible form to such address or (b) in the case of a 
letter, unless actual receipt of the notice is required by any Credit Document, five 
days shall have elapsed after the same shall have been deposited in the United 
States mails, with first-class postage prepaid. 

a) If to the Mortgagor, to it at the addresses listed on the signature page 
hereto. 

5.03 Joint and Several Obligations; Heirs and Assigns. In the event any of the 
Borrower or Mortgagor consists of more than one individual or entity, the 
covenants, agreements, conditions, provisions, representations, warranties or 
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obligations of each hereunder or under any Credit Document shall apply to each 
and shall be joint and several. A default hereunder shall also apply with respect to 
the act or omission of any one or more individuals or entities comprising the 
Borrower or Mortgagor. This Mortgage and the other Credit Documents shall 
bind the heirs, personal representatives, successors and assigns of each of the 
Mortgagor; provided, however, that neither this Mortgage nor any other Credit 
Document be assigned without the express written consent of the Mortgagee. 

5.04 Subsidy and Payment in Kind Compensation. 

a) Mortgagor shall not register the Property, or any portion thereof, with any 
federal, state or local government office for the purpose of obtaining 
subsidy or payment-in-kind compensation without first obtaining 
Mortgagee's prior written consent. Mortgagor hereby grants to Mortgagee 
a security interest in any such subsidy or payment-in-kind compensation 
whether or not Mortgagee gives its written consent to Mortgagor to 
register the Property, or any portion thereof, for such compensation. 
Mortgagor, upon the written request of Mortgagee, shall execute any 
documents necessary to hrther perfect Mortgagee's security interest in 
such compensation. Any such document is to be in fonn and substance 
acceptable to Mortgagee. Mortgagor hereby appoints Mortgagee its 
attorney-in-fact to execute such documents in Mortgagor's name and 
behalf. Upon Mortgagee's request, Mortgagor shall deliver to Mortgagee 
any document of title Mortgagee desires to hold to secure Mortgagee's 
interest in any such government compensation. 

b) Upon any event of default under any of the Credit Documents, Mortgagee 
may, at any time without notice, take possession of any such subsidy or 
payment-in-kind compensation, or at any part thereof, in its own name sue 
for or otherwise collect such subsidy or payment-in-kind compensation, 
including those past due and unpaid, and apply the same, less costs and 
expenses of operation and collection, including attorney's fees, upon any 
indebtedness secured hereby, and in such order as Mortgagee may 
determine. The collection of such government compensation or the 
entering upon and taking possession of any subsidy or payment-in-kind 
compensation, or the application thereof as aforesaid, shall not cure or 
waive any default or notice of default hereunder or invalidate any act done 
in response to such default or pursuant to such notice of default. 

5.05 Habenduin Clause. Upon payment in full of the indebtedness secured hereby and 
the performance by Mortgagor of all of the obligations imposed on Mortgagor 
herein and in the Loan Agreement and the Note, these presents shall be null and 
void, and Mortgagee shall release this Mortgage and the lien hereof by proper 
instrument executed in recordable form. 

5.06 Hazardous Substances. Mortgagor represents and warrants that to the best of its 
knowledge (1) the Property (including, without limitation, the subsurface soil and 
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the ground water thereunder) does not contain any "hazardous or toxic 
substances" (as hereinafter defined); (2) Mortgagor has no knowledge of any 
generation, transportation, storage, treatment or disposal of any hazardous or toxic 
substances on the Property, or within one-half mile thereof, now or in the past; (3) 
Mortgagor is not aware of any pending or threatened litigation or proceedings 
before any court or administrative agency in which any person or entity alleges, or 
threatens to allege, the presence, release, threat of release, placement on or in the 
Property, or the generation, transportation, storage, treatment, or disposal at the 
Property, of any hazardous substance; (4) Mortgagor has not received any notice 
of and has no knowledge that any governmental authority or any employee or 
agent thereof has determined or alleged, or is investigating the possibility, that 
there is a presence, release, threat of release, placement on or in the Property, or 
the generation, transportation, storage, treatment, or disposal at the Property, of 
any hazardous or toxic substance; (5) to Mortgagor's knowledge, there have been 
no communications or agreements with any governmental authority or agency 
(federal, state or local) or any private person or entity (including, without 
limitation, any prior owner of the Property) relating in any way to the presence, 
release, threat of release, placement on or in the Property, or the generation, 
transportation, storage, treatment or disposal at the Property, of any hazardous or 
toxic substance. 

For the purpose of this paragraph, "hazardous or toxic substance" shall mean and 
include (1) a "hazardous substance" as defined in 42 U.S.C. 4 91601(14) and as 
hereafter amended from time to time, or as defined under applicable state health, 
safety and water codes, and (2) any other material, gas or substance known or 
suspected to be toxic or hazardous (including, without limitation, any radioactive 
substance, methane gas,' volatile hydrocarbons, industrial solvents and asbestos) 
or which could cause a material detriment to, or materially impair the beneficial 
use of the Property, or constitute a material health, safety or environmental risk to 
tenants, occupants or patrons of the Property. The term "hazardous substance" 
shall not include water containing nutrients from livestock waste lawfully stored 
or applied to the real property of the Mortgagor or third parties. 

5.07 Lena1 Compliance. The Mortgagor shall furnish evidence satisfactory to the 
Mortgagee confirming the issuance on terms and conditions satisfactory to the 
Mortgagee, by the appropriate federal, state, county, regional or local authorities 
(including authorities whose jurisdiction involves environmental protection), of 
all licenses, approvals or permits necessary in connection with (a) the operation of 
the Mortgagor's business and the lawful occupancy thereof for the purpose for 
which such project was created (including the issuance by any federal, state, 
county, regional or local authorities of such licenses, approvals or permits where 
jurisdiction involves environmental protection), and (b) the possession of all 
Property in connection therewith. The Mortgagor covenants to continue to 

I Methane gas generated by animal manure is not included so long as Mortgagor is in full compliance with any and 
all codes and regulations goveining animal manure and its by-products. 
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maintain compliance with all such licenses, approvals or permits as well as any 
applicable federal, state, county, regional or local laws and regulations. 

,j. ,j8 rNTE-mST - ~ A ~ E  A-~J-~Y'I'MEN'~'~ 'I'HE N "TE SECURED HEREBY 

EXPRESSLY PROVIDES FOR INTEREST RATE ADJUSTMENTS AS SET 
FORTH THEREIN. 

5.09 Attorney-in-Fact. Mortgagor hereby irrevocably appoints Mortgagee and its 
successors and assigns, as its attorney-in-fact, which agency is coupled with an 
interest: (i) to execute andlor record any notices of completion, cessation of labor, 
or any other notices that Mortgagee reasonably deems appropriate to protect 
Mortgagee's interest in the Mortgaged Property if Mortgagor shall fail to do so 
within three (3) days after written request by Mortgagee, (ii) upon the issuance of 
a deed pursuant to the foreclosure of this Mortgage or the delivery (and 
acceptance by Mortgagee) of a deed in lieu of foreclosure, to execute all 
instruments of assignment, conveyance or further assurance with respect to leases, 
rents and the other Mortgaged Property in favor of the grantee of any such deed 
and as may be necessary or desirable for such purpose, and (iii) upon the 
occurrence of an event of default, to perform any duty or obligation of Mortgagor 
under this Mortgage or under any of the other Credit Documents (including 
payment of taxes and insurance premiums); provided, however, that: (1) 
Mortgagee shall not under any circumstances be obligated to perform any duty or 
obligation of Mortgagor; (2) Mortgagor shall reimburse Mortgagee for all sums 
expended in such performance plus interest at any applicable default rate; (3) 
Mortgagee, as such attorney-in-fact, shall only be accountable for such funds as 
are actually received by Mortgagee; and (4) Mortgagee shall not be liable to 
Mortgagor or any other person for any failure to take any action which it is 
empowered to take under this Section. 

5.10 Amendment. This Mortgage may not be amended, modified or restated without 
the express written consent of the Mortgagor and the Mortgagee. 

[The remainder of this page has been left illtentionally blank.] 
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as of the day and year 
first above written. 

1 94 1 Miller Avenue 
Burley, ID 83 3 18 

1 145 5 San Joaquin Ridge 
Littleton, CO 80127 

c/o Robert J. Kunau 
66 Vista Lane 
Burley, ID 833 18 

66 Vista Lane 
Burley, ID 833 18 

7034 Creekside Way 
Fairfield, OH 450 1 1 

137 North Highway 77 
Declo, ID 83323 

~ l e n  R. Kunau 

,' & . /.L*L. ' . .  
( ,./ \.,--- - 

~ o n a  Kunau 

Stafford by Robert J. Kunau as 
attorney-in-fact pursuant to General Power 

20 10 
EQA. 

~ a r g n  ~ i n d e r  ak!a Karen Kunau Pinder by 
Robert J. Kunau as attorney-in-fact pursuant to 
G e n e r a l ~ ~ P ~ d a t e d  May 6,10 10 

1 
b "r_ ea4. 

I 

e&6+&gw 
Robert J. Kuna / u a  Ikobert Kunau 

Scott H. Kunau by ~ o d e r t  J .  Kunau as 
attorney-in-fact pursuant bo General Power 
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STATE OF IDAHO ) 
: SS. 

Countyof C a s s i a  ) 

On this pday of July, in the year 2010, before me, a notary public for the State of Idaho, 
personally appeared Glen R. Kunau, known or identified to me to be the person listed above, 
and acknowledged to me on this day 
document, helshe executed the same as hislher free a 

STATE OF IDAHO 1 
: SS. 

County of Cassia ) 

-, n ' 

On this q day of July, in the year 20 10, before me, a notary public for the State of Idaho, 
personallyappeared Dona Kunau, known or identified 
acknowledged to me on this day under oath, that, being 
document, helshe executed the 

Residing at: B u r l  e , I D  
My Commission Expires: 6-30 , 2 0 1 5  
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STATE OF IDAHO 1 
: SS. 

On this q7"day of July, in the year 20 10, before me, a notary public for the State of Idaho, 
persona~appeared Robert J. Kunau known or identified to me to be the person listed above, 
signing for and on behalf of Kristie K. Stafford aIWa1 Kristie Kunau Staffard pursuant to a 
General Power of Attorney dated May 5 ,  2010, and acknowledged to me on this day under oath, 
that, being informed of the contents of this document, helshe executed the same as hisher free 
and voluntary act and deed pursuant to said ~ene&?tmy of Attorney. 

L7\ - \ 
c for the State of I d a h o 

B u r l e v ,  ID 
My Commission Expires: 6 - 3 0  , 2015  

STATE OF IDAHO 1 
: SS. 

Countyof Cassia 1 
3h On this q day of July, in the year 2010, before me, a notary public for the State of Idaho, 

personallyappeared Robert J. Kunau known or identified to me to be the person listed above, 
signing for and on behalf of Karen Pinder a1Wa Karen Kunau Pinder pursuant to a General 
Power of Attorney dated May 6, 2010, and acknowledged to me on this day undcr oath, that, 
being informed of the contents of this document, hels the same as hislher free and 
voluntary act and deed pursuant to said General 

My Commission Expires: 6 - 3 0  , 2 o f i  

CCLM-001-039lFirsr Mortgage, Security Agreement and 
Assipnient of Rents 



STATE OF IDAHO 1 
: SS. 

Countyof C a s s i a  1 

On this 5 day of July, in the year 2010, before me, a notary public for the State of Idaho, 
personally appeared Robert J. Kunau, known or identified to me to be the person listed above, 
and acknowledged to me on this day under oath, that, of the cantents of this 
document, helshe executed the same as hisher free 

Residing at: r l e  ID 
My Commission Expires: - ,2015 

STATE OF IDAHO 1 
: SS. 

County of- i a 1 

On this f day of July, in the year 2010, before me, a notary public for the State of Idaho, 
personally appeared Robert J. Kunau known or identified to me to be the person listed above, 
signing for and on behalf of Scott H. Kunau pursuant to a General Power of Attorney dated 
May 19,20 10, and acknowledged to me on this day under oath, that, being informed of the 
contents of this document, helshe executed the same as hislher free and voluntary act and deed 
pursuant to said General Power of Attorney. r---', 

j Idaho 
L 0 - 

I 

---< -"--u-r - 4 3  

hfix, rnmm 

Roberis 
~ a t a r y  Public 1 

.. 
!, ,,,, ,u,ll,,iission Expires: 6-30 ,2015 - 

CCLM-00 1 -0391First Mongage, Security Agreement and 
Assignment of Rents 



STATE OF IDAHO 1 
: SS. 

Countyof Cassia 1 

On this f day of July, in the year 2010, before me, a notary public for the State of Idaho, 
personally appeared Richard G. Kunau, known or identified to me to be the person listed 
above, and acknowledged to me on this day under informed of the contents of 
this document, helshe executed the same as act and deed. 

My Commission Expires: 6-30 , 2 0 2 5  

CCLM-00 I-039lFirst Mortgage, Security Agreement and 
Assignment of Rents 



Exhibit A 

PARCEL NO. 1 : 
TOWNSHIP 11 SOUTH, RANGE 23 EAST OF THE BOlSE MERIDIAN, 
C A S S ~ A  COUNTY, D A H O  

Section 20: NE%, 

EXCEPTING therefrom the following described tmcts: 

TRACT NO. 1 : 
A parcel of land being on the Southerly side of the centerline of 500 South b a d ,  Project No. 
RS-2839 (1) Highway Survey, as shown on the plans thereof now on file in the office of the 
Burley Highway Dismd and being a portion of the NE% of said Section 20, described as 
follows: 

Beginning at the Northeast comer of said Section 20; 
Thence South 0°55'00" West 33.00 feet along the East line of the said Sectbn 20 to a point; 
Thence South 89O38'54" West 2,615.79 feet to a poinl in the Easterly RighP-of-way line of the 

Oakley Highway. 
Thence North 0°56'05" East 33.00 fect along the said Easterly Rigbt-oFway of the Oakley 

Highway to a point in the North line of the said Section; 
Thence North 89"38'54" East 2,615.78 f ~ t  along thc said North line of 

Section 20 to the True Place ofBcginnint 

TRACT NO. 2: 
Part of the NW%NE%, described as follows: 

Beginning at the Nonh % section'corncr of said Section 20, said corner m w k d  by a 3 inch 
Cassia County survcy cap; Thence North 89'38'54" East along section line for 4 1.86 
feet to the efiendd easterly right-of-way of State Highway 27; ahence South 
0°56'37" East along said right-of-way for 33.08 fect to a highway right-of-way marker, 
Thence South 0°56'37" East along said right-of-way for 204.87 f@t to a point which 
shall be the Point of Beginning; 

Thence South OQ56'37" East along said right-of-way for 140 feet; 
Thence South 89'38'52" East for 249.92 feet to a point; 
Thence Norlh OQ56'37" West for 140 feet to a paint; 
Thence Norlh 89°38'52" West for 249.92 feet more or less to the Point of Bednning. 

TRACT NO. 3: 
Part of the SW'/.NE%. described as follows: 

B e g l ~ i n g  at a point 33 feet, more or less, East f i m  the Northwest comet of the SW%NEX, 
which poin~ is on the Earl boundary lint of the Stale of Idaho Hilghway 27 right-of- 
way; 

Thcnce easterly along the North boundary of said SW%NEl/, for 1280 fed to a paint; 
Thence Southerly along a line parallel with h e  East boundary of the Stare of Idaho Highway 

27 right-of-way for 350 fee; 
Thence Westerly along a line parallel wih h e  North boundary of said SW'/rME% for 650 fcet 

to a point; 
Thence Southerly for 100 feet to a point 630 feet East of the State o f  Idaho Highway right-of- 

way; 
Thence Westerly along a line parallel with thc North boundary of said SWKNEN for 630 feet, 

more or less, to a point on h e  East side of State of ldaho Highway rightof-way, 
which point is 450 fcct South from the point of beginning; 

Thence nonherly along the Highway right-of-way for 450 fcet to thc Point of Beginning. 



TRACT NO. 4: 
Pm of the SE%NE%, described as follows: 

Beginning at the Southeast corner of said SEWEN; 
Thence Northerly along Qe East boundary line of said SE%NE% b r  2 10 fept; 
Thence in a Westerly direction and parallel to the South boundary line of said SE%NE% for 

210 ice& 
Thence in a Southerly dimtion and parallel with the East boundary line of baid SE%NE% for 

2 10 feel, more or less, to the South boundary line of said SEXNE% to a poin~ 210 fect 
Westerly from the point of beginning. 

Thence Easterly along the South boundary line of said SE%NE% 210 feet to the Point of 
Beginning. 

TRACT NO. 5: 
Pm of the NW%NE%. described as follows: 

Beginning at the North % seclion corner of said Section 20, said corner matkul by a 3 inch 
Cassia County survey cap; Thence North 89'38'54" East along sgt ian line for 4 1 .86 
feet to the extended Easterly right-of-way of State Highway 27; ?hence South 
0°56'37" West along said right-of-way for 33.08 feet to a highway righmf-way 
marker; Thence South 0°56'37" West along said right-of-way for 344.87 feet u, a '/1 
inch rebar which shall be the Point of Beginning; 

Thence South 8998'52' East for 209.92 fcet to a % inch rcbar, 
Thence South 0°22'49" West for 93.29 feet to a H inch rebat; 
Thence on a curve ta the left for 347.1 1 feet to a % inch rcbar, said curve having a central 

angle of 14'3 1'38" with a radius of 1369.00 feet with a long chord of  346.1 8 fect on a 
bearing of South 3 156'1 1" Wesc 

Thence North 90°00'00" West for 35.17 fect to a % inch rcbar on the East 
right-of-way of State Highway 27; 

Thence North 0°56*37' East along said highway right-of-way for 390.00 feet ta the Point of 
Beginning. 

TRACTNO. 6: 
Part of the NW%NE%. described as follows: 

Beginning at a point 310 feet East (North 89'38'54" East) and 33 feel South from the Northwest 
comer of said NW %NE%; 

Thencc East (North 89°38'54" k t )  along the South boundary line of the Burley Highway 
District 500 South roadway 343 feet; 

Thence South 135 feet; 
Thence in a Southweslerly direction 385.06 feet, more or less. ro a point 310 fcet South from 

thc point of beginning; 
Thence North 310 feet to the Point of Beginning. 



PARCEL NO. 
TOWNSHIP 1 1 SOUTH, RANGE 23 EAST OF THE BOISE MERIDIAN, 
CASSIA COLMTY. IDAHO 

Section 20: PLZ of the MK%NE%, more pmicularly described es follows: 

Beginning at apoint 3 10 feet East (North 8Y038'54" East) and 33 fcct South fram the Northwest 
comer of said NW%NE%; 

Thencc East (North 8g038'54" Enst) along the South boundivy line of the Bhrley Highway 
District 500 South roadway 343 fcet; 

Thence South 135 feet; 
Thencc in a Southwesterly direction 385.06 feel, more or less, to a point 3 I D  feet South from 

the point of beginning. 
Thence North 310 fcct to the Point orBeginning. 

TOGETHER WlTH a right of way for ingress and cgress across the following described parcel: 

Beginning at a point 310 fcet East (North 8P38'54" East) and 33 feet Soulh h m  thc Northwcst 
comer of said MV%NE%; 

Thence South along the West boundary of the above described parcel 225 feet lo a point; 
Thence North 45- West 106.07 feet, more or less, to a point; 
Thencc North 125 fcet; 
Thencc North 45" West 3536 feer, more or less, to a point on the South bonndary line of the 

Burly Highway District 500 South road; 
Thencc East ( N o d  89"38'54" East) along said boundary Iinc I00 feel mo* or less, to the 

Point of Beginning. 

PARCEL NO. 3: 
TOWNSHIP 10 SOUTH, RANGE 24 EAST OF m BOISE'MERIDIAN, 
CASSIA COUNTY, IDAHO 

Section 14: SWK, and that part of the WWSE% lying W a t  of the West right-&way Mundary of the 
Main Southside Cannl of h e  U.S.B.R. 

EXCEPTING therefrom the following dcscribed nacts: 

TRACT NO. I: 
A strip of land being on the Easterly side of the survey conrcr line of highway as shown cn 
the official plat of State Highway No. 77 Project No. S-2864 (2) Highway 6urvey now on file in 
the office of the Department of Highways ofthe State of Idaho, and lying over and across the 
W HSW K of said Section 14, dcscribed as follows: 

Beginning at the Southwest comer oilhe WKSW% orsaid Section 14; 
Thence North along the West line of said Section 14, a distance of 3628.0 feet, more or less, to 

the Northwcst corner of'said WWSW%; 
Thencc East along the North line of said W KSW% a distance of 39.7 fecL more or less, to a 

point in a line parallel with and 40.0 feet distancc Eastcrly from (he survcy center line 
of said State Highway No. 77 Project No. S-2864 (2) Highway Survey; 

Thencc along said parallel line as follows: 
South 0°04'30" East - 2440.96 feel to a point opposite Station 994-39.84. a point of tangent of 

said Hiphway Survey; 
Southerly along a 1 14.55 1.60 foot radius curve left a distancc of 187.2 (cat, marc or less, to a 

point in the South Iinc of said W%SWH; 
Thence West along said South line of distance of 39.20 feet, more or less, to thc Place of 

Beginning. 



TRACT N 3 . 2 :  
Beginning at the West !4 section corner of Section 14, said comer marked by a 518 inch rebar 

with a 3 inch aluminum cap on top; Thence South 89"56'10U East lalong the north Iinc 
of the SW Xi for a distance of 40.22 feet lo the east right ofway of!S~alc Highway 77; 
Thence South 00°05'40" West along said right of way for a dis~ante of 133 1.12 feet to 
a % inch rebar which shnll be the Point of Beginning; 

Thence along the centerlie of an irrigation lateral for the following course and d h m c a :  
Thencc South 89O3222" East for a distancc of 779.83 feet; 
Thencc North 6S009'56" k t  for a distancc of 136.13 feet; 
Thence North 8 1°36'03" East for a distancc of 4 1.87 feet; 
Thence South 82O47'16" East for a dislance of 55.96 feet; 
Thence South 7S030'38" East for a distance of 134.24 feet; 
Thencc South 82O43'09" East for a distance of 32.61 feet; 
Thence South 88°10'49" East for a distance of 246.88 feet; 
Thencc South 74O38'53" East for a distance of 58.65 feet; 
Thence South 82' 16'59" East for a distance of 76.59 feel; 
Thence North 87°18'00" ? h r  for a distance or  70.99 feet; 
Thencc North 89O27'09" East for a distance of 262.71 fect; 
Thence leaving mid centerline South OZO1 6'1 4' West for a distance of 13.50 fcct lo a K inch 

rebar, 
Thence South 0ZD16'14* West for a distance of 324.75 feel to a '/s inch r e b e  
Thence Nonh 89"54'07" West for a distance of 482.00 feel to a LX inch rebu; 
ThenceNorth 00D34'36" East for a disrance of 105.01 fect; 
Thence Norlh 89"54'07" West f0r.a distan~e of 1381.49 feet to a K inch &ar on the cast right 

of way of State Highway 77; 
Thence North 0OD05'4OM k t  along said right ofway for a distance oT245,31 kct to the Point 

of Beginning. 



Together with any and all water, water rights, ditches and ditch rights, storage rights and permits, 
licenses, certificates or shares of stock belonging or in any way appurtenant to the real property 
described in this Exhibit A, whether now owned or hereafter acquired, whether now existing or 
hereafter arising, and all proceeds from the sale or other disposition of any such property. Such 
water rights shall include without limitation the following: 

Idaho Department of Water Resources 

Burley Irrigation District 

Number 
45-1 1346 

Serial Nos. 

0022 
00113 

Minidoka Irrigation District 

Serial Nos. 

Priority Date 
0511 312005 

Source 
Groundwater 

Diversion Rate 
0.03 CFS 
0.04 CFS 
0.07 CFS (total) 

Use  
Stockwater 
Domestic 



Exhibit B 

As-extracted collateral (including without limitation oil, gas and other minerals); fixtures 
(including without limitation trade fixtures and windmills); equipment (excludhng farm 
machinery rolling stock and vehicles, but including without limitation livestock handling 
equipment, equipment relating to power generation, irrigation equipment, pivats, pumps, motors, 
sprinkler systems, mainlines, hand lines, wheel lines, siphon tubes, gated pipe and all other 
inigation equipment used for the production or transportation of water on the leal property 
described in the attached Exhibit A or for the inigation or drainage thereof); embedded software 
relating to the foregoing; permits, licenses, agreements and documents necessary to own or 
operate the real property described in the attached Exhibit A; supplies; and acuounts generated 
from the real property described in the attached Exhibit A (including without limitation all 
leases, bonuses, royalties, subleases, franchises, rents, issues, profits and incomes arising 
therefrom and all the estate, right, title and interest of every nature in and to the same); whether 
now owned or hereafter acquired, whether now existing or hereafter arising, and all accessions, 
parts, additions, replacements and substitutions for any of such property, and all proceeds 
(including without limitation insurance proceeds) from the sale or other disposition of any such 
property. The foregoing shall include without limitation the following: 

1 - 75hp pump and motor (serial no. 14J29W44761) 
1 - 75hp electric motor and associated pump (serial no. 14529V44701) 
2 - 865P Tower T-L Imgation System Including 2- 15HP, 3PH, 480 V Electric Motors 

and Panels and All accessories S/N 17975 and S/N 17976 
Wheel lines 
Hand lines 

Irrigation equipment shall include without limitation above and under ground pipeline, 
main lines, electric lines, hand lines and all allied equipment such as control panels, pivot 
controls, wiring, wiring switch panels, shafting, openers, tubing, bowls, suction pipe, cones, 
reducers, valves, valve openers, reducers, end plugs, risers, stems, sprinkler heads, hoses and 
nozzles. 


