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RE: APPLICATIONS FOR PERMIT NOS. 36-08783 t h r o u g h  36-08785 
- . -  

Dear A p p l i c a n t s :  

Enc losed  are c o p i e s  o f  p r o t e s t s  f i l e d  a g a i n s t  t h e  above r e f e r e n c e d  a p p l i c a t i o n s .  

The Depar tment  s u g g e s t s  you c o n t a c t  t h e  p r o t e s t a n t ( s )  d i r e c t l y  t o  d e t e r m i n e  t h e  
e x a c t  n a t u r e  o f  t h e  p r o t e s t ( s )  and,  i f  p o s s i b l e ,  t o  r e s o l v e  t h e  m a t t e r  w i t h o u t  
a c t i o n  by t h e  Department.  

P l e a s e  n o t e  t h a t  your  a p p l i c a t i o n s  are c o n s i d e r e d  c o n t e s t e d  c a s e s  and s u b j e c t  t o  
t h e  R u l e s  of  P r o c e d u r e  adop ted  by t h e  Department.  Also ,  p l e a s e  n o t e  t h a t  t h e  
Department may c o n s i d e r  h o l d i n g  j o i n t  p r e - h e a r i n g  c o n f e r e n c e s  & / o r  h e a r i n g s  on 
t h e  f o l l o w i n g  c o n t e s t e d  c a s e s :  

* T r a n s f e r  No. 4930 (36-00015 & 36-00018) by Buckeye Farms 
* A p p l i c a t i o n s  36-08783 t h r o u g h  36-08785 by Buckeye Farms 

* A p p l i c a t i o n  36-08786 by Western  Legends 

P l e a s e  le t  m e  know i f  t h i s  would b e  f e a s i b l e .  I f  you need a copy o f  t h e s e  r u l e s ,  
p l e a s e  c o n t a c t  t h i s  o f f i c e .  The R u l e s  of  P r o c e d u r e  a r e  a l s o  a v a i l a b l e  on t h e  
I n t e r n e t  by u s i n g  t h e  IDWR Homepage a t  t h e  f o l l o w i n g  e l e c t r o n i c  a d d r e s s :  

The a t t a c h m e n t  t o  t h i s  letter d e s c r i b e s  t h e  i s s u e s  which t h e  Department must 
c o n s i d e r  i n  t a k i n g  a c t i o n  on an a p p l i c a t i o n .  I t  a l s o  g i v e s  a  b r i e f  d e s c r i p t i o n  
o f  t h e  c o n f e r e n c e  and h e a r i n g  p r o c e d u r e  f o l l o w e d  by t h e  Department i n  r e s o l v i n g  
p r o t e s t e d  a p p l i c a t i o n s .  

I f  you have any q u e s t i o n s  o r  i f  t h i s  o f f i c e  c a n  be  o f  f u r t h e r  a s s i s t a n c e ,  p l e a s e  
f e e l  f r e e  t o  c o n t a c t  u s .  

Very t r u l y  y o u r s ,  

G 
A l l e n  D .  M e r r i t t ,  P.E. 
S o u t h e r n  Region Manager 

AM: MB 

E n c l o s u r e s  

c c :  

JOHN A ROSHOLT ESQ 
ROSHOLT ROBERTSON & TUCKER 
PO BOX 1906 
TWIN FALLS I D  83303-1906 

DAVID B SHAW 
2309 N MOUNTAIN VIEW DR 
SUITE 174 
BOISE I D  83706 



CONFERENCE AND HEARING PROCEDURE 

Section 42-222, Idaho Code, identifies the following potential issues that the department can consider in connection with an application for 
transfer: 

1. Will the proposed transfer injure other water rights? 

2. Will the proposed transfer constitute an enlargement in the use of the original right? 

3. Is the proposed transfer in the local public interest, where local public interest is defined as the affairs of the people in the area directly 
affected by the proposed use? 

4. Is the proposed use contrary to conservation of water resources within the state of Idaho? 

BURDEN O F  PROOF 
'Ihe applicant has the initial burden of proof for issues 1, 2, and 4 above and must provide evidence for the department to evaluate these criteria. 
'Ihe initial burden of proof on issue 3 above lies with both the applicant and protestant as to factors of which they are most knowledgeable and 
cognizant. 'Ihe applicant has the ultimate burden of persuasion, however, for this issue. 

PROCEDURE 
'Ihe departrnent generally conducts an informal conference with the parties to determine the issues and to try to settle a protested matter before 
a hearing is scheduled. If a hearing is held, the department will issue a written decision based on the hearing record. 

CONFERENCE 
'Ihe purpose of a pre-hearing conference is to provide the opportunity for the parties and the department to familiarize themselves with a 
contested matter and to attempt to resolve the matter. At the conference, the department may also formulate and simplify the issues, identify 
documents to avoid unnecessary proof, exchange proposed exhibits or prepared testimony, limit witnesses, discuss settlement or make settlement 
offers, schedule hearings, establish procedure at hearing and address other matters that may expedite orderly conduct and disposition of the 
proceeding or its settlement. 'Ihe department may issue a "pre-conference statement order" which requires response to the inquiries. 

HEARING 
'Ihe departrnent will tape record the hearing. Copies of a hearing tape are available upon request and the payment of the cost of reproducing 
the tape. 'Ihe hearing likely will be conducted by a hearing officer appointed by the Director rather than by the Director himself. If so, the 
hearing officer will prepare a recommended order for the Director's consideration. Parties can file exceptions to a recommended order, briefs 
in support of the exceptions or may request oral argument. Parties may seek judicial review of any final order issued by the Director. Parties 
may by written stipulation waive the right to a recommended order, particularly when a shortened decision process is desirable or necessary. 
Such a waiver does not eliminate any rights of the parties in connection with the final order of the Director and judicial review of the order. 

EXHIBITS 
A party who plans to offer an exhibit as part of the hearing record must provide a copy of the proposed exhibit to the parties and to the hearing 
officer. As part of the conference a date may be set by which exchange of exhibits and witness lists must occur. 

EFFECT O F  FAILURE TO APPEAR AT A CONFERENCE OR HEARING 
Failure to appear at the time and place set for a conference or hearing by the applicant or protestant(s) may allow the department to dismiss 
without prejudice the protest(s) or the application. Any and all cost incurred by reason of such non-appearance may be assessed against such 
non-appearing party. 

AMERICANS WITH DISABILITIES ACT 
Any hearing scheduled will be conducted in a facility which meets the accessibility requirements of the Americans with Disabilities Act. If you 
require special accommodations in order to attend, participate in or understand the hearing, please advise the department within 00) days prior 
to the hearing. 


