MEMO TO FILE

DATE October 7, 2010

TO PROTESTED APPLICATION FOR TRANSFER FILE # 74727
[WR# 65-38038)

FROM VICKY MUSIC

RE PRE HEARING CONFERENCE HELD October 7, 201

1 conducted the prehearing conference today and this will not proceed to a hearing. The
following people attended the prehearing: Randy Heffner, the applicant; Linda Whitlock
and Kathy Swenson, sisters who own Aldape Ranch; and Wayne Swenson, Kathy's husband.

Issues

One of the issues for the protestants are that the applicant was not a good neighbor by not
working with them first to acquire a POD on the ranch property. Their main issue is that
the proposed POD is .25 mile into the ranch property at a place where there is significant
ranch activity, such as cattle crossing, farm equipment, and there is the potential for
ongoing damage to their property from the major construction required to build the
diversion structure and maintenance thereafter. They do not want to spend any money for
a private agreement or easement to be drafted by attorneys.

Settlement discussions

| told them that the Departments position was that we had given the applicant plenty of
time to work out access with the protestants and he had not made any attempt to talk to
them. Also, the application was deficient because the applicant did not answer the question
re who owns the property at the point of diversion. It is a 2 part question and if the
applicant does not own the property, it asks for the arrangement that will allow the work to
be done on property not owned by the applicant. It was the only item not answered on that
page. So, IDWR is ready to reject the application.

The applicant acknowledged that he could relocate a POD on his property but would have
to spend more money to compensate for the lesser elevation change and psi.

The protestants wanted to talk privately, which they did, and then they talked with the
applicant privately. The parties could not come to an agreement and conveyed to me that
settlement was not possible.

The applicant said that he wanted to withdraw his application because he was not far
enough alone in capitalizing the project or designing it so would not be able to commence
work within 1 year of the transfer approval, and he was not sure if he would do the project
at all.

Conclusions

[ set a deadline of October 15, 2010 by which the transfer would be withdrawn, and said |
would send a letter to the parties stating the conclusion of the prehearing conference.
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