John K. Simpson, ISB No. 4242 RECEIVED
Travis L. Thompson, ISB No. 6168

Shelley M. Davis, ISB No. 6788 MAR G5 2010
Scott A. Magnuson, ISB No. 7916 DEPARTMENT OF
BARKER ROSHOLT & SIMPSON LLP WATER RESOURGES
1010 W. Jefferson St., Ste. 102

P.0O. Box 2139

Boise, Idaho 83701-2139
(208) 336-0700 — Telephone
(208) 344-6034 — Facsimile

Attorneys for North Side Canal Company and Twin Falls Canal Company

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF ) AFFIDAVIT OF SHELLEY M.
APPLICATION FOR PERMIT & LICENSE ) DAYVIS IN SUPPORT OF CANAL
NO. 01-07011 ) COMPANIES’ MEMORANDUM
) IN OPPOSITION TO IDAHO
APPLICANT: ) WATER RESOURCE BOARD,
Twin Falls Canal Company & ) UPPER SNAKE WATER USERS’
North Side Canal Company ) AND GROUND WATER
) DISTRICTS’ MOTIONS FOR
) SUMMARY JUDGMENT
STATE OF IDAHO )
) ss.
County of Ada )

SHELLEY M. DAVIS, being first duly sworn upon oath, deposes and says:

1. I'am an attorney in the firm Barker Rosholt & Simpson LLP providing legal
representation to the Participants North Side and Twin Falls Canal Companies (hereinafter
“Canal Compames™) in the above captioned matter. I am over the age of 18 and have knowledge
of the documents and legal proceedings pertinent to this matter, and I make this affidavit based
upon personal knowledge.

2. Attached hereto as Exhibit 1 is a true and correct copy of a January 7, 1977 letter from

Stephen Allred to John Rosholt.



3. Attached hereto as Exhibit 2 is a true and correct copy of the Joint Statement of the
Twin Falls and North Side Canal Companies on House Bill 459, dated February 4, 1984.

4. Attached hereto as Exhibit 3 is a true and correct copy of the Application for Permit
for water right no. 01-7011 including aniendments, and attaching the letter approving
application.

5. Attached hereto as Exhibit 4 is a true and correct copy of the Complaint filed in Ada
County Case No. 62237, dated October 21, 1977.

6. Attached hereto as Exhibit 5 is a true and correct copy of the Memorandum Decision
and Order issued in Ada County Case No. 62237, dated December 10, 1979,

7. Attached hereto as Exhibit 6 is a true and correct copy of the Idaho Supreme Court
opinion in appeal no. 13794, dated November 19, 1982.

8. Attached hereto as Exhibit 7 is a true and correct copy of the May 3, 1982, letter from
John Rosholt to Reed Hansen, Chairman of the Idaho Water Resource Board.

9. Attached hereto as Exhibit 8 is a true and correct copy of the July 6, 1982,
memorandum from Phil Rassier to Norm Young and Wayne Haas regarding the Milner Project.

10. Attached hereto as Exhibit 9 is a true and correct copy of the November 18, 1987
letter from Director R. Keith Higginson to John Resholt regarding Permit No. 01-7011 request
for extension of time.

11. Attached hereto as Exhibit 10 is a true and correct copy of excerpted portions of the
Federal Energy Regulatory Commission Application for Initial License: Project No. 2899-002,

Milner Hydroelectric Project, dated July 1984,



12. Attached hereto as Exhibit 11 is a true and correct copy of the Idaho Department of
Water Resources Motion to Intervene in the FERC licensing of Milner Hydroelectric Project
dated September 23, 1985.

13. Attached hereto as Exhibit 12 is a true and correct copy the FERC Order Issuing
License for Project No. 2899-003, dated December 15, 1988.

14. Attached hereto as Exhibit 13 is a true and correct copy of the Beneficial Use Field
Report submitted for the Milner Hydroelectric Project, dated October 29, 1993.

15. Attached hereto as Exhibit 14 is a true and correct copy of the Swan Falls Agreement
executed October 25, 1984.

16. Attached hereto as Exhibit 15 is a true and correct copy of the July 27, 2006 letter to
Senator Charles Coiner from Director of the Idaho Department of Water Resources Karl Dreher.

17. Attached hereto as Exhibit 16 is a true and correct copy of the text of House Bill 800
introduced in the Idaho Legislature 2006 session.

18. Attached hereto as Exhibit 17 is a true and correct copy of the text of Senate Bill
1185 introduced in the Idaho Legislature 2009 session.

19. Attached hereto as Exhibit 18 is a true and correct copy of the April 11, 2006,
agreement between the State of Idaho and Idaho Power Company regarding Idaho Power
Company’s subordination to recharge permit nos. 01-7054 and 37-7842.

20. Attached hereto as Exhibit 19 is a true and correct copy of the Idaho Department of
Water Resources and Water Supply Bank records for recharge permit nos. 01-7054 and 37-7842.

21. Attached hereto as Exhibit 20 is a true and correct copy of the Notice of Intent to

Issue License for water right no. 01-7011 dated September 5, 2007.



22. Attached hereto as Exhibit 21 is a true and correct copy of the January 9, 2007, letter
from Bingham Ground Water Users, the February 5, 2007, letter from Randy Budge, and the
April 13, 2007, letter from Rob Harris, all to the Idaho Department of Water Resources regarding
Milner water right permit no. 01-7011,

23. Attached hereto as Exhibit 22 is a true and correct copy of North Side Canal
Company and Twin Falls Canal Company v. Tuthill Petition for Preemptory Write of Mandate,
Fifth Judicial District Court, in and for the State of Idaho, case no. 2007-1093,

24, Attached hereto as Exhibit 23 is a true and correct copy of the Final Order of the
Director of the Idaho Department Resources Issuing Water Right License No. 01-7011 and
license.

25. Attached hereto as Exhibit 24 is a true and correct copy of North Side and Twin Falls
Canal Company’s Protest and Petition for Hearing for water right no. 01-7011.

26. Attached hereto as Exhibit 25 is a true and correct copy of plans for the Milner
Hydroelectric Facility depicting the point of diversion above Milner Dam, and drawings
depicting the places of use for irrigation water rights for Twin Falls and North Side Canal
Companies.

27. Attached hereto as Exhibit 26 is a true and correct copy of the Petitions to Intervene
of Idaho Water Resource Board, the Upper Snake Water Users, and the Ground Water Districts,
as well as the Amended Petition to Intervene of the Idaho Water Resource Board.

28. Attached hereto as Exhibit 27 is a true and correct copy of the June 23, 2007,
Memorandum of Director Karl Dreher to Senator Laird Noh and Representative Dell Raybould.

29. Attached hereto as Exhibit 28 is a true and correct copy of excerpts of the 1992 Idaho

State Water Plan.



30. Attached hereto as Exhibit 29 is a true and correct copy of excerpts of the 1986 Idaho
State Water Plan.

31. Attached hereto as Exhibit 30 is a true and correct copy of excerpts of the 1996 Idaho
State Water Plan.

32. Attached hereto as Exhibit 31 is a true and correct copy of the 2009 Draft
Resolutions of Water District 1.

33. Attached hereto as Exhibit 32 is a true and correct copy of examples of the Partial
Decrees submitted to the Snake River Basin Adjudication Court pursuant to the Swan Falls
Reaffirmation Agreement.

34. Attached hereto as Exhibit 33 is a true and correct copy of the State of Idaho’s
Motion for Summary Judgment in SRBA sub-case no. 02-200, et seq.

35. Attached hereto as Exhibit 34 is a true and correct copy of the April 9, 1987,
memorandum from L. Glenn Saxton to File for water right no. 01-7011.

36. Attached hereto as Exhibit 35 is a true and correct copy of the April 13, 1987, letter
from L. Glenn Saxton to John Rosholt.

37. Attached hereto as Exhibit 36 is a true and correct copy of the May 8, 1987, letter
from John Rosholt to L. Glenn Saxton.

38. Attached hereto as Exhibit 37 is a true and correct copy of September 1, 1985, letter
from L. Glenn Saxton to the Canal Companies.

39. Attached hereto as Exhibit 38 is a true and correct copy of the Memorandum
Decision and Order of the Fifth Judicial District Court in and for the State of Idaho in Riley v.

Rowan, case no. 94-00012, dated August 28, 1997.



40. Attached hereto as Exhibit 39 is a true and correct copy of the Memorandum
Decision and Order on Appeal in the Third Judicial District Court in and for the State of Idaho in
Idaho Power Co. v. Idaho Department of Water Resources, casé no. CV 09-1883, dated January
13,2010.

Dated this 5™ day of March, 2010.

BARKER ROSHOLT & SIMPSON LLP

~John K. Simpson, ISB No. 4242
Travis L. Thompson, ISB No. 6168
Shelley M. Davis, ISB No. 6788
Scott A. Magnuson, ISB No. 7916
BARKER ROSHOLT & SIMPSON LLP
2035 North Tenth Street, Suite 520
P.O. Box 2139
Boise, ID 83701-2139

Attorneys for North Side Canal Company and Twin
Falls Canal Company

SUBSCRIBED AND SWORN to before me this 5™ day of November, 2009.

e

HEQTHREH REMM g Notdry Public for Idaho

$ TARY PUBLIC & 2.

$ STATEOFIDAHO Residing at: _[2 &L =
hatantaatatsteby s Commission Expires:_jo. ]| bR



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 5™ day of March, 2010, I served a true and correct
copy of the foregoing AFFIDAVIT OF SHELLEY M. DAVIS IN SUPPORT OF CANAL
COMPANIES’ MEMORANDUM IN OPPOSITION TO IDAHO WATER RESOURCE
BOARD, UPPER SNAKE WATER USERS’ AND GROUND WATER DISTRICTS’
MOTIONS FOR SUMMARY JUDGMENT upon the following persons via the method

indication below:

Intertm Dir., Gary Spackman

Idaho Department of Water Resources
322 E. Front St.

Boise, Idaho 83720-0098

Randall C. Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey, Chtd.
P.0C. Box 1391

Pocatello, ID 83204-1391

Fax No. (208)232-6109

Robert L. Harris, Esq.

HOLDEN KIDWELL HAHN & CRAPO, PLLC
P.O. Box 50130

1000 Riverwalk Dr., Ste. 200

Idaho Falls, ID 83405

Fax No. (208)523-9518

Lawrence Wasden
Steven L. Olsen
Michael S. Gilmore
Idaho Atty. Gen. Office
P.O. Box 83720

Boise, ID 83720-0010
Fax No. (208) 854-8073

___U.S. Mail, Postage Prepaid
_ X Hand Delivered

____ Overnight Mail

___ Facsimile

___U.S. Mail, Postage Prepaid
__ X Hand Delivered

____ Overnight Mail

___ Facsimile

_ X U.S. Mail, Postage Prepaid
___ Hand Delivered

___ Overnight Mail

___ Facsimile

_ X E-Mail

___U.S. Mail, Postage Prepaid
X __Hand Delivered

Overnight Mail

Facsimile

Shelley M. Davis
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecif D. Andrus : Statehouss
Gaveraor ) Baise, ddaho 83720
R. Keith Higginson (208) 384-2215
Director

January 7, 1977

Mr. John A. Rosholt

Idaho Director

National Water Resources Association
P.0. Box 525

Twin Falls, Idaho 83301

Dear John:

Pursuant to our telephone discussion, I am including information we -
have developed with regard to the installation of power facilities at
Milner and Jackson Reserveirs. You should realize that the information
is approximate and based on data that we have available here in this
office. The flows that were analyzed are the flows that actually
occurred under past and present operations. It appears to us that
there is a potential for the installation of power at these facilities.

We would be glad to work with your clients if they wish to pursue the
matter further.

Sincerely,

C. STEPHEN ALLRED
Administrator, Investigations Division

CSA:1m
Encl.

BRSM006421
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DRAFT JRF:mar 1-6-77

MEMORANDUM

T0: C. Stephen Allred

FROM: John Bessaw & John Ferebauer

SUBJECT: Maximum Investment Calculations for Milner and Jackson Plants
The follwing calculations are the maximum investment for the two

plants using 7% 40 year financing, with a capitol recovery factor of .075.

Milner Plant - 58,600,000 KWH per year

Gross Annual Power Sales at 20 mills . . . . . . . . . . . . - $1,172,000
Less: 0 &M . . R 248,820
Net Return . . . . . « .« . o o o e e e e e e e e - 9é3,180
Maximum investment ($923,180 + .075)} . . . . . . . . . . ... $12,309,067
Gross.Annua1 Power Sales at 25 miils - . . . . . . . . . . .. $ 1,465,000
Less: 0 &M R e e e 248,820
Net Return . . . v & . & o ot e e e e e e e e e e e e 1,216,180
Maximum investment ($1,216,180 + .075) . . . . . . « . « . . . $16,215,733
Gross Annual Power Sales at 30 mills . . . . . . . . . .. .. $ 1,758,000
Less: 00 &M . . ... ... R T 248,820
Net Retﬁrn e e e e e e [ 1,509,180
Maximum investment {$1,509,180 ¢ .075) . . . . . . . . . . .. $20,122,400

BRSM006422



C - C

Plant e

Jackson Lake,- 25,000,000 KWH per year
Gross Annual Power Sales at 20 mills . . . . . . . . . . ... $ 500,000
Less: O &M . . . . . Lo oL L L e 158;300
Net Return . . . . . . . . . . o o . . L. .o 341,200
Maximum investment ($341,200 + .075) . . . . . . . . . . . .. $ 4,549,333
-Gross Annual Power Sales at 25 mills . . . . . . . . . $ 625,000
less: O& M. . . o o o o o L L0l 158,800
Net Return . . . . « . . . . 0 o L L Lol e e 466,200
Maximum Investment {$466,200 + .075) . . . . . . . . . . . .. $ 6,216,000
Gross Annual Power Sales at 30 miltls . . . . . . . . . . ... $ 750,000
Less: O & M. . . o« o L s e e e e e e e e e e e . 158,800
Net Return . . . . . . . . . o o oo o000 Lo oL 591,200
Maximum Investment {$591,200 + .075) . . . . . . . . e e . $ 7,882,667

Operation and maintenance were calculated for a manual operation hydroelectric

plant using Table 37, page 87 of Hydroelectric Power Evaluation 1968 published

by the Federal Power Commission. These costs were indexed to July, 1976

using the U.S. Bureau of Reclamation composite index. For the Milner

Plant an installed capacity of 30,000 kilowatts was used to estimate oﬁeration
and maintenance. For the Jackson Plant an installed capacity of 10,000
kilowatts was used to estimate operation and maintenance. The figures -

above c0u1q be refined further by accounting for replacement, insurance,

taxes, financing costs, and miscellaneous, which would further reduce the

maximum investmentby as much as S %,

BRSM006423
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JOINT STATEMENT OF
TWIN FALLS CANAL COMPANY AND
NORTH SIDE CANAL COMPANY ON
HOUSE BILL 459



February 4, 1984

Chairman Walter Little
State Affairs Committea
House of Representatives
Idaho Legislature
Btatshouge :

Boise, lIdaho 83702

RE: House Bill 459
Dear Chairman Little:

‘ We the Presidents of the Twin Falls Canal Company and
North Side Canal Company submit this letter for inclusion in
the record of your proposed February 7th hearing on House Bill
459, .

Twin Falls and North .Side Canal Companies jointly
provide irrigation water for approximately 370,000 acres of
land in Magic Valley. We jointly own Milner Dam which is a
diversion dam located on the Snake River east of Murtaugh. The
dam facilitates diversions to another 120,000 acres of land in
addition to those irrigated by our companies.

.There were many rumors in 1976 and 1977 that Milner
Dam night well be a- feasible power site. We attach hereto,
marked as Exhibit "A", a letter dated January 7, 1977, from the
State,K of Idaho Department of Water Resources by which Stephen
Allred, then the Administrator of the Investigations Dbivision
for the Department, advised our counsel that Milner had
potential as a power project. The boards of directors of the
canal companies decided that if a power plant was to ba located
at Milner, it should benefit the stockholders of Twin Falls and
North Side for the reason that they put up the money for the
construction of the dam, and had operated and maintained it
since 1905. . e

. After we received Stephen Allred's letter, we made
some additional investigations. On March 30, 1977, the
companies Jjointly filed an application for a water permit to
develop hydro potential at Milner Dam or by using the canals to
convey the water to a point down the canal where it could be



Chairman Walter Little '
February 4,. 1984
Page 2 _ -

dropped back into the Snake River to obtain more head. The
permit was issued by the Idaho Department of Water Resources on
June 29, 1977 without a subordination clause or condition. The
permit had since been amended and extended and is in good
standing, {Exhibit "B" hereto). .

- Thereafter the companies pursued a joint application
for a preliminary permit from the Federal Energy Requlatory
Commission (Exhibit "C" attached hereto)} to study the
alternative sites for generation teo dJdevelop the Milner Dam
hydro electric potential. There were three other conmpeting
applicants. On August 12, 1981, the Commission issued -a
preliminary permit to the companies to the ‘exclusion of Cook
Electric Company, Idaho Water Power Company., and the Bailey
family. .

We recognized early on that the project may cost in
excess of 550 million dollars and that our stockholders would
not be willing to mortyage their lands to raise the noney. We
approached the Idaho Power Company and entered an agreement
whereby we would jointly develop the project and the companies
would receive increasing royalties over a 50 year period. We
also entered into an agreement between the companies that would
change the participation ratios depending upon which canal (if
any) would be used in the project. As it turned out, the site
selected will utilize 1.3 miles of the Twin Falls Canal and
consequently the participation share of Twin Falls is larger
than that of North Bide.

The shareholders were nervous about the Governments'
right to recapture the dam as part of the project at the end of
the 50 year license. We obtained passage of a Federal law by
which the U.S. im precluded from recapturing the dam, reservoir
and canal.

Since the preliminary permit was issued,  we have made
the studies regquired by the permit and have obtained a one year
extention on the permit. We plan to file an application for a
FERC license before August 1, 1984, Between—the- -Idaho Power
Company and the canal companies, approximately $1 million
dollars has been expended to date in doing the preliminary
studies, purchasing land, and preparing the data to £file the
application for license. -

L



Chairman Walter Little
February 4, 1984
Page 3 ’

We authorized our counsel to send a letter to the
Idaho Water Resource Board (Exhibit "D" attached hereto) and to
appear before them te d&liscuss the subordination issue for the
Milner project even though the water right had not been
subordinated when issued. We knew that to undertake the
preparation of an application for license would reguire an
expanditure of substantial monies, and we wanted an advance
opinion from the water board as to whether or not they would
seek subordination as a part of the FERC licensing proceeding
since the Department of Water Resources had not attempted to
assert a subordination provision on the water permit. Counsel
met with the Idaho Water Resource Board in the summer of 1982
prior to the reversal of the Distriet Court's opinion in the
Swan Falls case. The water board had made no decision
concerning subordination by November of 1982 when the Supreme
Court decision was issued.

Please understand that at the same time our companies
were involved in efforts purasuing the privileges to construct a
power plant, that the Twin Falls Canal company was defending
the historic Canyon View cass and was reaisting the efforts by
other groups to -condem a right-of-way for joint use of the Twin
Falls main canal for the conveyance of waters to the Bruneau
Degsert. That case was decided against TFCC and since that
time, in coordination with their master plan studies, TFCC has
co~operated with the “expansion groups™ in studying a possible
expansion in joint use of the Twin Palle main canal. At the
present time, only the United States {(on behalf of the Salmon
Falls Division project) and the Canyon View Irrigation Company
have indicated an interest to go forward in planning for the
possible joint use of the canal., The two entitiea that have
agreed to go forward, will take Snake River water for use in
the summertime and essentially not interfere with the
operation of the Milner Power Plant, since river flows
available at Milner would be available for late 1970 priority
water rights only at such times during the irrigation season as
flood waters are passing over Milner Dam.

In the context of House Bill 459%—the —Milner
subordination issue is a complicated one for |us. The
irrigation water rights of our companies are not impacted by
the Swan Falls decision. We have also sought to protect the
power right at Milner for the joint benefit of all of the Twin
Falls and North Side stockholders. We do have stockholders
within our companies 'who are impacted by the B8wan Falls'
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Chairman Walter Little
February 4, 1984
Page 4

decision. BSome stockholders have lands that are not served by
canal water and they individually seek to expand and have

.applied for applications and permits.

If House Bill 408 passes and is signed into law, all
uses of water in Idaho for irrigation and other uses that are
presently being made will be validated. Only future uses are
the concern of House Bill 459.

Our Companies d&o not oppose future irrigation
development in Idaho just because we have ours, whether or not
the addition of more irrigated acres at this time is in our
personal interest. At last week's board of dirdctor's meeting
of the Idaho Water Users, our company's representatives
supported the paasage of House Bill 408 and 459 because the
same are not inconsistent. On the other hand, if House Bill
459 is passed, it may well impact the construction of the
Milner Hydro Electric Plant. Section 2 of the Bill would
regquire a re-evaluation of the water permit after $1 million
dollara lias been expended. We have also attached hereto as
Exhibit "E", Memorandum that listas all of the water permits
that are prior to and junior to the Milner Power Permit if our
water power permit is not subordinated by .the enactment of
House Bill 459, ’ '

We offer this statement for the record as an attempt
to clarify actions to date concerning the construction of the
power plant at Milner Dam. As directors, we have bean working
for the best interest of the stockholders. . .

fully Submitted,

urice Klaas

resident
Twin Falls Canal Company

President
North Side Canal Company

ce; T.W. Stivers
Twin Falls, Jerome and Gooding County Lagislators
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February 4, 1984

Milner Subordination

By letter dated May 3, 1983, Twin Falls Canal Company
(hereinafter TPCC) and North Side Canal Company (hereinafter
NSCC) officially asked the Idaho Water Resource Board
(hereinafter IWRB) to officially consider the adoption of a-
policy position that IWRB would not seek subordination of TFCC
and NSCC Water Permit No. 01-7011 or -ask for subordination of
the Federal Energy Requlatory Commission License which will be
sought by the companies. - Water Permit No 01-7011 was not
subordinated by the Department of Water Remources when issued
to TFCC and NSCC in 1577.

If the State Water Permit or the FERC License for the
Milner Project are not subordinated, then based on priority,
there are only nine prior pending permits that could take ahead
of Permit 01-7011. (There is no unappropriated water at Milner
during the irrigation season except flood waters.) If Milner
is subordinated to pending and future depletions for irrigation
or other consumptive purposes, then there are several
additional pending permits plus all future water permits which
would be treated as prior to the Milner permit and could
possibly deprive the plant of all water. Obviously this would
block financing of the Milner Power Project.

. The pending permits ahead of Milner power without
subordination are:

Priority 7/8/60
.No. R-36723
1072 :

Priority 9/8/64
No. 01-2069
Priority 7/7/69
No. 01-7002
Priority 7/18/72
No. 02~7100

Priority 8/13/72
No. 02-7101

United States for Teton Dam
315,00 A/F of storage, year around
diversion )

United States for Salmon Falls
Piversion Project, 1,140 C/P/S,
year around diversion

United States for Lynn Crandzll

Dam 1,500,000 A/F of storage, year
around diversion

Canyon View Irrigation Company,
(Part - of ‘Bruneau Project), 399
c/F/s, 80,000 A/F fotal -

Tuana Mutual Irrigation Company,
(Part of Brunean Project), 200
C/¥/s



Briority 6/18/74
No. 02-7143A

Narrows 72.3 C/®/s
March 30 - October 15

Narrows .51.60 C/F/5
March 30 - October 15

Priority 1975
No. 02-7193

Narrows 1.6 C/P/s
March 30 - October 15

Priority 2/6/76
No. 02-7216

Priority 3/31/76

Big Valley, 1437.6 C/F/s
No. 02-7223 -

January - Decembar

TFCC - NSCC, Milnar Power;

Priority 3/30/77
12,000 C/F/S

No. 01-7011

A lender will likely agree that the Lynn Crandall
Project and a reconstructed Teton are remote. The Salmon Falls
Project and the Narrows Permits would only take from the Milner
Power Plant during spring floods becauae there ig no off-stream
storage available for project diversions and the Narrows Permit
are all March -~ October, and the Big Valley Permit is not to
off-stream storage. Canyon View and Tuana are then
realistically the only major prior permits that would impact
the Milner Power Project. If 01-7011 is subordinated, all of
the above permits of Narrows and Big Valley as well as the
following pending permits for diversion during the annual
flood, or winter diversion to off-stream storage would impact
the project:

Enterprize Acres, 500 C/F/S,
19,000 acres

Priority 2/10/76
No. 02-7220

Grindstone Butte, 227,500 A/r
86,223 acres

Priority 5/22/78
No. 02-7265

IWRB, Bruneau, 1,378,000 A/F
327,140 acres

Priority 6/7)78
No. 01-7021

Priority 7/28/78 Dove Springs, 416 C/F/8

No. 02-7270 March 30 - October 15
Priority 6/30/80 Groundwater Recharge District
No. 01-7054 1,200 ¢/F/8, .

Priority 12/24/80
No. 02-7314

Priority 12/10/81
No. 01-7068

Dove Springs, 64 C/F/S
March 15 - November—15-- =

Dove Springs, 90,000 A/F
and Narrows off-spring storage



L

Consequently, all of the 1.4 million acre <feet
averaga annual flow past Milner could possibly be diverted to
off-gtrean storage and deprive the Milner plant if
gubordination of Milner occurred and all presently contemplated

diversions weres made.

The TFCC and NSCC would earn approximatley $48 million
over 50 years in energy royalties and approximately $5 million
that would be available in a reserve fund if the Milner Power
Project is not subordinated. ’
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v - AMERDED . Identification No.ya’ ¥

4, Warer will be used for the following purposes:
12,000

TR =S
Application No,. \

[N ST ‘\
STATE OF IDAKO P

 APPLICATION FOR PERMIT ﬁ@{n@ @W@b

To Appropriate the Public Waters of the State of Idaho
{TYPE OR FRINT IN INK)

Nor:-th ‘Side Canal Company, 921 N. Lincoln sz_a., Jerome, ID 83338

M { DEPARTMENT OF WATER ADMINISTRATION ouest™

. Name of applican!

pos! office address

2. Source of waier suppiy.__._s.['tﬁk& krf.o'f:s Snbu:ary ifg_ﬁnhlmb:!.a__k_mer___

3. a. Location of point of diversion :5 % of 3“ tS)A of Seclmn__zs_ Town5h|p._1.9...5_'..

Range_ 21 E.Bm. Twin Ean_&*J%liﬁmgBSouniy, additional points of diversion fany: .
T.E. Canal diversion - NE: SEx i H

ot
N.S. Canal diversion - SWi NW. Sec. 287 7. 1D .
b. I water is not consumed, it will be discharged into Snake River atapointin_ SE . %
of Y% of Section 29 Township_10 S. Range_ 2] E. B.M,

Counties, Idaho.

_Amwm__ﬁlfas_for power purpose from _ jJan. 1 wo_Der, 3} (both dates inclusive)

jehaar aera-feel per annum)

Amount for. purpose from to {both dates inclusive)
e}t or acreslect per annumy

Amount for. purpose from 1o {both dates inclusive)
{cfr ar acre-terr por prnym|

5. Tofal quantity 1o be appropriated: *(Corrections wade as per telephome conversatio
- i
i 2.42,000 ¢/f/s ‘-cont;noucs 1?"&! per second and/o

of 5712/77) A

b.N/A acre feet per annum.

21,000 A/F for each day 12,000 ¢/f/s avaflable ' -

[ Proposed diverting wol

a. Description of diiches, flumes, pumps, headgates, eiamwmmund
powerplant below dam; if any additional pnint ut{1T7ed, water will he dropped by
penstocks from T.F. Canal or N.S. Canal to powerplant adjacent to Snake River in

Mi ]
b. (Hezg I 02 storage dam_ 44 __feet, active reservoir capaci:y_]g_’@_g____ acre feel; total reservoir

capacity____ 18,000 acre feet, materials used in storago dam._toncrete and earth £{11

Period of year during which storage will eccur 1 inclusive.
1Mo, Do} [Ma. Dayl
¢. Proposed well diameter Is_______inches; proposed depth of well is .. feet.

7. 8. Time required for the completion of the works and application of the water 1o the proposed beneficial use

is ._._L._.years.

b. Estimated construction cost is 320,000,000, 00 .

B. Description of proposed uses:

&, W water is not for irrigation:

N, & N S%, Sec. 29, T..1057.R. 21, Jerome & Gooding Counties

(1) Give the place of use of waer: b of Y of Section 23._ . Township,
Range 21 E.g.m. Alternate site is NE SE Sec. 16, T, 105. R. 19, Twin Falls

{2) Amount of power o be generatecs 143,000 hp under. 150-200 _ fee! of head. County.
AL BRlSe2 e LN PRI R 8h YR OIS YT 120 up to 800 f1. of head.

{4) Name of municipality to be served . ot numbet of families 1o be

% supplied with domestic water, .
If water is 1o be used for other purposes describe:_POteNtial cooling for thermal power.

=5
==
=
=
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b.

If water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NEl NWYy Wi
RANGE SEC.

SEV:
NEV INWEL| swig] SE | NEw iNwial swik) sEv,

TOTALS
MNELS ] NW YAl SWin] SEVa | NEV [NWYs| SWHa| SEWA

Total number of acres to be irrigated
<. Describe any other water rights used for the same purposes as described above

Anpnlicant hac pone

5. Ey \%% €é”’2§'f’ dg?g?ﬂ; at_the point of diversipn_Milner Dam owned by applicants.

"0,

Bed of stream owned
[ pplicants own at alfernafe points of. diversjon.
b, Wha owns the land 1o be irrigated or place of use

i ventua
copstructi i j 551 i
'3 ﬁ'ue prc;lp%?tnguo]vgne? ﬂ\l.r] 1ar§e o %?}P;efhgr? Y Sgp;lpﬁgagtf gs'crigg .T[I?Eaha(.%:’angggnbn?ngn;% end e P Z;ﬁgrs
applicant to make this filing___1f site determined to be on State ov Federal lands
. appropriate Jand use permits will be sovght. If private, negotiations for
purchase will“be undertaken, _
Remarks ibilj i

is.

e
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- e e e e L

and renge number,

7"/05./22/55’-”1-

it. Map of proposed pr;)iecr: show charly the, proposed point of diversion, place of

section number, township
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o BE IT KNOWN that the undersigned hertby mekes spplicstion for permit to appropriate the public
T e3zd waters of the State of Idaho a5 herein set forth,

=

=i




T0NAIA

o -

ST ‘_ Proposed Priority, 3/30/77 ‘

Received by_ K¢ Date_3-39-77  Time- ‘f:.;zop./ )
Preliminary check bym Fee 5{{: ’é& ZE ﬁﬁéﬁ‘% G

Receipted bYM_ Date ,EE ﬁf"zg’ 5.2/

Publication prepared bvﬁ— Dalei&t_'iu_.__

Published i

o Vtwse b Aot ofoile WMo
Publication dates #'? £ S £/77 R ‘ M E
; 2 REBEIVE]

& 3
Publication approved Date

Priority reduced 1o Reason APR '-E- 1977

Depattment of Water Resurces
Southamn District Dffice

Protests filed by:

Copies of protests forwarded by,

Hearing held by, Date . l."'
Recommended for denial by_ﬁa. .

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMIMISTRATION

This is to certify that | have examined Application for Permit 1o appropriate the public waters of the State of

|daha Mo. 01-7011 | and said application is hereby_ APPROVFD. .
I. Approval of said application is subject to the following limitations and conditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to bengficial use shall be submitted on or‘
before___June 1 : 1982
c. Other: suri i i
perminently installed and maintained as part of the diverting warks.

2. Denial of said application is for the following reasons:

Witness my hand 1his.2£_day of June 9 77 .
= :

Yeputy Direclor
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AR 2209 » | . 9 l IVED

STATE QF IDAHD . A
DEPARTMENT OF WATER ADMINISTRATION  SFP 14 1077

Department ol Wates ReSOURSES
APFLICATION FOR  AMENDMENT . -

Yepmil Ma.  01-7011

North Side Canal Company, Ltd.
{omes mw Pwin Falls Canal Cowpany of {nddress)
321 Worth Lincoln aAvenue, Jerome, Idahe 83338
P. O. Box 326, Twin Falls, Idaho 83301 _. aud represents to the Directar ol

L dabo Inpartment nf Watirr Administrating:

Thatl - ds ahe rwmer awd baldey of Permil o Appropriate the Pallic Waters uf 1he Slane

al aho N 01-7011 - And reguests Lhat the permit ﬁnﬁ permit mpp be hanged as

[olthinvs:

1. Poinl of diversion: i 1. Sea. Twp.

Rgu. . B.ML L Crunty of . Other points of diversion:

{No Change)

2. Period and nature of nse: (irrigntinn. donmweslic, stockwatering. industrial, 1+be
(No Change in period of nature of use)

CAommm far peripmses {rom b {bath fates im:lusive)
Annnmi fur purpesas from ta (hoth dates im-hreivey -
Amuant oy mrpwses from ta {hoth dates inrlngivie
Arminm! T ur purposes from in (both dates inclnsivey -

{cfs ur mre feel per annom)

Mare ol nse ar g 1o he irrigated:

RE', ‘ral, W', SEY,
AANGE | SEC AN SR .
INE Y Jow %, Jov % [SE U IHE v o Yufow v ToE 7 IE ¥ N Y [ % IS Y T Ve W b S 7, [SE Y

TOTALS

—PURPOSE OFF THIS| AMENDMENT | 1S it lrnclups _anbrelronir

Q

ALFERNATH PO[LNTS BENEFICIAL USE ¥FOR [POWER—PURTOSHS. |

¥

[
==

otsf 3,[4,17 4 8,|seé. do, . 1o 4. b1 ®,RB.

¢ N§Wy4,| SE}, Becl] 25| Ti10i5. R. %20 BE.BM.

POTH IN TWIN FALIS COUNTY, |IDAHO

Taial nmnber nf aeres W be irrigaled



trasugalyere thes bealloma ings e b b, ol coonlepeeint o] (ive rsian e peoqe sl b s
troeenl e St [0 aeyve sudxlivisiine bownsbijes, coges ok neles,

% Ik_ E.-" 2 et . _' -« Y """"';‘\'\\
EI Senthe, 2 fnehes eqietl 1 omile
l Theet e oo will B fojured by suvh ehergge, and thal sieh chonpe will Tr mridie s xRt
I b tdelops owenn ik,

Sjpmal uat Twin Falls, Idaho - this f% day [  September N i

{stpnitture)
Holder of Power_of Attorme
H Twin Falls Canal Company agd
| P TE DIRECTOR . Do ROE D Side Canal Company Ltd,
| ATTTION 2 F TN E DIRECTOR . BEAINTRISNT X WATER ADKMINIS AATICOR
Chief, Operations Bureau . o Respurces d‘ﬁ
1. BOBBY D. FLEENDR . PERRODINX- 1of 1 bepin e ut al Wit e mmm*mm.do

hepohn  APPROVE the above application for amendment on Permit No. 01-7011.

3 s
3 Witiess wy luswd this 203 iy of - September . Il 77
’ B D~ Do
. T hrect
o Chief, Operations Bureau



PARRY, ROBERTSON, DALY & L ARSON "

LAWYERS \
8. P. PARRY THE IDAHO FIRST NATIONAL BANK BUILDW E% |
T. M. ROBERTSON P, 0. BOX 523 ﬁ

JOHR H. QALY G213-IDDEY TWIN FALLS, IDAHO B3301 TELEPHONE

BERT LARSOMN

B8) 733-3722
€. 6. MEINTYRE & '\ﬁ“
JOHN R. COLEMAR : \ﬁﬂf .
THOMAS ©. NELEON OUR Fi NUMBER
JOHN A ROSHOLT S E\ﬂﬁﬁ %ﬁ'%%
FREC b, BECKER nwaﬁf\\’én\ B & %}j’\&’ﬁ pined
ROBERT . PAINE sou’fl\‘-‘»‘“

J. EVAN ROBERTSON . May 3 » 1977

Department of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, Idaho 83301

Attention: Alan Merritt
Re: Milner Dam Filing - TFCC-NSCC
Dear Alan:

Fnclosed are redone pages 1 and 2 of the Milner
Dam application. Alsoc enclosed are original power of attorneys
authorizing me to consent to amendments to the permits on
behalf of both companies. Please keep copies of these

avajlable as they might concern other filings made by the
companies.

1T necessary to label page 1 "amended", please
feel free to do so. Also double-check the changes that were
made pursuant to our previous conversation.
Thanks for your cooperation.
Sincerely,

iﬂi-, %""‘";—F

JOHN A, ROSHOLT-— =

%F\R:bg

o=

Fnclosure

DEd

(BT



Jely 1, 1977

Re: Permit No. 01-7011

North Side Canal Company
821 Lincoln Ave,
Jerome, ID 83338

Twin Falls Canal Company
P. 0. Box 326
Twin Falls, ID 8330

Dear Sirs:

Enclosed is a copy of your approved Application for Permit No. L We direct
your attention to the conditions of approval as listed on the Aot page.

Be sure to note that a special condition requiring you to install and mainyain a
measuring device at your point of diversion has been placed upon your permit. We
are enclosing a letter describing different types of measuring devices accepted by

this office.

Sincerely,

BOBBY D. FLEEHOR
Chief, Water Rights

: of permit
Enclosure Eégpy perm

(prmdouay
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1982 OPINION NO. 96

IN THE SUPREME COURT OF THE STATE OF IDAHO

Ho.
IDAHC POWER COMPANY,

Plainciff-Appellanc-
Cross-Respondent,

v,

THE STATE OF IDAHO, .acting by and
‘through the DEPARTMENT OF WATER,
RESOURCES., the IDAHD WATER RESOURCE
BOARD, and its Executive Direccor,
C. Stephen Allred, in his official
capacicy,

Defendants-Respondents-
Cross-Respondents,

and

THE STATE OF IDAHO, accing by and
through the IDAHC PUBLIC UTILTIIES
COMMISSION, and Commissioners, Robert
Lenaghen, Conley Ward, and Ralph
Wiekberg in their official capacicies;
and Macchew Mullaney, John Peavey,
Charles Hisaw, Diane Plastino, Jeff
Fereday, Billie Thompson, L.N. '‘Bud"
Purdy, John Falkmer, Bill Arkoosh,
Eslie Heinz, Yarold Ingram, Ralph
Ingram, Harold Huyser, Mary Mech, -
Gerald Tews, John Bryngelson, Clive
Schell,

Défendants-Respondents-
Cross-Appellants-Cross-
Respondents,

aﬁd

David Michelner &.%W. Molyneux, Morgan
& Shillington, a partnership,

Defendancs-Respondencs-
Cross-Respondents,

and

Fred Tiede, Gary Tiede, Occo Tiede,
James Tiede, Ferdinand Gehring,
HMelvin Funk, Sid Allen, Jim Pahl,
Lenard Sehriicer, Allred Fothergill,
Mareia Purslev and J.W. Swan, as
Cemplainanss in I".U.<. Cemplaint,
Case Va. 9-1006-124, .

Jefendants-Respondents,
Cross-Raspondentcs-Cross-
Appellance, '

13794

Boise,
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Frederick C. Lyom, Clerk
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‘and.

Hﬁrﬁhy Wacer Company, Crane Falls
Mutual Irrigation Co.,

Defcndaﬁ:s-Respoﬁdenca-
- Cress~Respondencs,

cand
Nelda E, McAndrew,

Defendanc-Respondenct-
Cross-Appellanc-Cross-
Respondent,

and

Pilgram Irrigation Cowpany and
Enterprise Acres,

Defendancs-Respondencs-
Cross-Respondents,

and
Upper Grand View Canal Company,

.Defendanc-Respondenc-
Cross-Respondent,

and

Marcin K. Slane, and Mountain View
Irrigacion Company, Inc., aka Yahoo
Company, Inc., Ronald H. Warrick,

Defendéﬁ:s-Respondencs-~
Cross-Raspondents,

and
Cocﬁonwood Canal Coopany,

Defendanc-Respondenc-
Cross-Appellanc,

and

John Dee, and the State of Idaho,
accing by and chrough che Departmenc
of Fish & Came, acting threugh ics
Executive Director Joseph Creenley,
in his official capacicy; John Peavey,
Pitabo Livescock, Inc., Faulkner

Land & Livescoek, Bill Arkoosh, Ralph
Ingram, Harold Huyser, Mickelsen
Farmus, Ine., A.W. tolyneux, Morgan &
Shillington Farm Co., a parctnership,
‘red Tiede, Qcto Tiede, Melvin Funk,
Jim Panl, and Lenard Sehriceer,

Defendants-Respondents-
Cross-Respondents,

K . . .
\JVUV\JUU\J\JUV\_’uvVUVVU\JVV\-’\Juv\.lUV\JUUVuvvUV\JUVUVUVVUVVUVVVVVUUVVUVVV\.r\-l

BRS013242

Coagnrt

-]



and

Mud Flat Canal Company,

Defeddanc-Respondént-
Cross-Appellant-Cross-
Respondent.

N A e A e

Appeal frem the Discriet Court of the Fourth Judicial

District of the State of Idaﬁo, Ada County. The Honorable

Jesse R, Walters, Discrict Judge.

Cross-appeals from a grant of partial summary judgmenf

on cross-motions constituting a final judgment. Affirmed in part

and reversed in parct.

Thomas G. Melson, of Melson, Rosholt, Rebertson,
Tolman & Tucker, Twin Falls, fer appellant
Idaho Power Company.

David H. Leroy, Attorney General, Josephine P. -
Beeman, Deputy Attorney General, and Howard
Carsman, Deputy Attorney General, Boise, for

C. Stephen Allred, et al.

Phillip Barber, Boise, for Water Resource Board.

David H. Lereoy, Attorney Genersl, and Michaal S,
Gilmore, Ddputy Attorney Gerieral, Boise, for
Idaho Public Utilities Commission. . :

Jeffrey R. Christensen, of Anderson, Kaufman,.

_Ringert & Clark, Boise, for Mud Flat Canal

Company, Cottenwocod Canal Company, Nelda E.
HeAndrew, and Upper Grand View Canal Company.

Matthew J. Huflaney, Jr., Boise, for Paragraph XX
defendants and Pro Se.:

Ben Cavaness, Amerfcan Falls, for Picabo Livestock.

Severt Swensomn, Jr., Gooding, faor Faulkner Land
& Livestock.

-Larry R, Duff, of Goodman, Duff & Chisholm, Rupert,

for Morgan Shillington Farm Company.

- David H. Leroy, Attorney General, and John Vehlow,

Deputy Attorney General, Boise, for Idaho Department
of Fish & Game. } :

Lloyd J.- Walker, Twin Falls, for Pilgrim Irrigation
Co. and Mouncain View Irrigation Company, Yahoo
Company, Ine.

Jack Murphy, Shoshone.

Fred Scewart, Pro ‘Se.
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SHEPARD, J.
:Thig cage involves a series of appeals from an order of
the diserice court which granted cercain motions for summhry”
_Judgmenc, dlsposed of all the issues ralsed. and consticuted a
final Judgmenc. Narrowly scaced the case involves the validicy
of Idaho Pﬁwer's water rights at ies Swan Falls.Power-plan: on che
Snake River, and .che case arose when Idaho Power brought the
action seeking a determination of the validicty of those weter
righes, and chat chey.were not” subject co future upstreanm deplecion.
More broadly stated, the case involves conflicting claims to
-qciliza:ien of the waters of the Snake River becween compecing
incerests of power generacion and agricultural’ irrigacion. fhe
issues involved. are of large sigAifigance to the majoricy ef che
" people of the state. We affirm in part and reverse in part,
" The Snake River system rises in the easternma;c parc of
Idaho and che adjoinihg area and flow; westward across the entire
breadth of the state. Thereafcer ic turns norcthward, forming
Idaho's western border, and ultimately falls into.the Columbia
River, of which it is a principal criburteary. Hence, che Snake
River and its use has exercised and will centinue in the fucufé to
exerciseé an enofmous-influence over a very substancial portion of
Idaho and its people, '
The roots of chis 1itig;:ion stretch back co ché'enrly
. days of the state and the background must be ser out ;n gome
considerable decail. The Trade Dollar Consolidated Mining Company
constructed the firsc hydroeleccric.dam on the Snake River at the
Swan Falls sicé in 1901. It originally provided power to the
m?nes of the Silver City area, which service was later shifted to
the céwns which lay te the nercth. At that cime there were a
number of small scale companies supplying electric power in that
ragion, ami uxun(uully Eive nf LHOHL cOﬂpunLcs ciagle to dominate

the electric power supply market for southern Idahe. In 1915

b
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those five. companies merged to form Idahd Power Company, and in
the merger Idaha Power acquired the Swan Falls dam and powerplanct,
as well as schers which had been built in the inrerim. See R,
Sessions, Idaho Power -Co,, 43-54 (1939). '

Idaho Power had secured az federal court decree which,
together with state water licenses, granced Idaho Power water
righes ac Swaanalls of 9450 cfs wich priority dates ranging from
190Q to 1919. However, ic is ungispuced that che Swaﬁ Falls power
Plant’s hydroelectric capacity is 8400 cfs, and cherefore the
water rights at Swan Falls are limited to 8400 cfs.

’ Congress, in 1890, had passed legislacion prohibiting
censtrucction of obstruccions to navigacion withouct the abproval of
the Secretary of War. 26 Stac. 454 (1890). Thac legislacion was
superseded by a provision of the L899 Rivers and Harbors Act
wﬁich. in parec, made it unlawful eo build dams on navigable rivers
wicthout the consent of Congress and approval of the plans by che
Corps of Engineers and Secretary of cthe Army. 33 U.S5.C. § 401.

In 1920 Congress enacted the Federal Water Power Act, now )

known as the Federal Power Act, 16 U.5.C, §§ 791-828, and thereafcer
created the Federal Power Commission (FPC) to administer the Acc.
Onte of che stated purposes pf the FPC was, in conjunccion wich che
Corps of Engineers, to issue licenses for construction and operation
of dams and ocher hydroelectric projects. 16 U.5.C. § 797(e). It
does not appear from the. record before us.chat such a license was
obtained for Swan Falls until an operating licgnse was granced ip
1928. That license by ics cérms expired in 1970, buc dnnuzl re-.
newals have kept it in fqrce. The record here refleccs only ch;c,
Idaho Poﬁer's'application for a new iicense for Swan Falls is

presently pending before che FERC.

The funcrions of the FPC were transferred to che Secretary of -
Energy and che Federal Energy Regulatory Commission (FERC) within the _
Duparcment of Energy, by the act creacing cthe Deparcment of Energy 1/
1977,. 42 U.s.c. §§ 7151, 7171, 7172(a) (1) (A) and 7L72(a) (2)(A).
This appeal involves nction taken by che FPC long before the ereacion
of the Department of Energy; therefore chis opinion will refer through-
out to the FPC. To the extent that we discuss the power of che FPC :
under che Federal Power Act, it follows chart such discussion applies
to ics modern counterparc, the FERC,

-5-
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Thereafter, in the iafc i9205 and che 1930s, new dams
and improvemencs on existing facilicies were_conscructed on the
Snake River. FoIlowing the Second World War, Idaho Power under-
took a massive dam building campaign, and between 1948 and 1952
flve addicional dams (Upper and Lower Malad, Lower Salmon Falls,
Bllss and C.J. Scrike) were comstructed on the central portion of
the Snake River. See G, Young & F. Cochrane, Bydro Era: The
Scory of Idaho éower Company, 46-53 (1978).

Wich che complecion of che C.J. Scrike dam in 1952, ic
became ;pparenc thac che Snake River was no longer inexhaustible
and concerns-began to be expressed as to che usage of the remaining
finice flow of che river. Reflactive perhaps of those concerns
were‘provisions that began co be placed in FPC licenses and in
séate water licenses, known as “subordination’ clauses. Therein
water righecs of po#er';ompanies did not econtain rhe cuscomary
total prioricy of right buc, rather, would be inferior to future
upstream depletion. The validicy and scope of cthose subordi-
nacioﬁ dlauses‘have become che principal issues of cthis appeal.

‘ The license obtained by Idaho Power in 1928 for
operation of cthe Swan Fall; dams and generacing anilicy which
was granted by the FPC'contaiﬁed a provision forbiﬁding Idaho
Powar from'objecting to use of water by ocﬁers “provided such
use will not macerlally reduce che amount of power produced "
The Idaho Power license granted by che FPC for che Twin Falls dam
(1934) provide¢ chac ics water righes ware subordinace to present
and future irrigacion uses, except that Idaho Power Eould usé igs
water stored at cﬂe American Falls reservoir some dchance upriver
. and any water encering cthe river below Milner dam (approxima:ely
half way becween Twin Fall§ dam andiﬁmerican Falls dam), but
scaced that the license affected water rights ac no ocher poine..

Of che ocher licenses granted Idaho Fower for dam comstruction

BRS013246
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- prior to 1932 which appecar in che record here, neither FPC

projec: licenses nor state water licenses appear Co contain any
subordination language.

The FPC license granted Idaho Power in 1928 for
cperatlon of the Swan Falls project .also erovided that the
'.chensce 'will, during ‘the per:od covered by this llCEnSE, retain
possession of all project property . . . including . . . water ’

rights; and that none of such p;aperties valuable and serviceable
to the project . . will be voluntarily sold, transferred,
abandoned, or otherwzse disposed of without the approval of che
_Comm15510n. That provision appears :o have become & s:enderd
form at:ached to later TPC licenses and appears in the record
relacing to che licenses for several other dams.

hen Idaho Fower sought a license for the C.J. Scrike
project, a subordination clause was sought to be inserted in that
1icense. Idaho Power resisted such efforts for the insertion of
the subofdination clause in the C.J, Strike license. At that
rime che-federal government had plans for the building of upstreem
irrigacion diversion projects and the chen secratary of interior,
in light.of those plans, soﬁght some form of protecrtion guaranteeing
che availability of warer for future upstream irrigacion. A
compromise was reached and in the 1951 license for C J. Scrrike
dam, provisions were inserted giving the federal governmen: a
-chozce of paying damages or acquiring che C.J. Strike project if
federal irrigation projects caused a reditction of power uu:putf
We pause Lo note that, as will later be developed, perfectlon of
water rights depends not only on FPC licenses, but alao upon
'gfanting of stare water licenses. Such state water licenses are
not granted until,thexcompletion of the project. In 1951, the
C.J. Strike projecct tad not been complcted, and hence its

accowﬁanyln" statre watcr -license application was still pending.

BRS013247
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Meanwhile, Len Jordan had been elected governor of
Idaho, caklng office in 1951, and a major controvérsy was under
way between the federal goVernment and Idahe Power regarding the
development of the Hells Canyon stretch of che Snake River (lyrng
northerly along a pertion of :he western boundary of Idaho).
Jordan sought to apply pressure teo Idaho Power by insiscing upon
subordlnatron clauses being inserced in the licenses for the
proposed Hells Canyon project.

Faced with Jordan's attitude, which was reflecced by
his administrative deparctment charged- witch issuing state water
right licenses, Idaho Pover agreed to subordinare their state
water right license at C.J. Scrike to future upscream depletion,
Thac water 11cense was issued in 1953 and concained che firstc un.
restric:ed subordlnatlon language on record.

7 As to the Hells Canyon stretch of the Snake River, two
compecing proposals had been put forward. oOne, a single massive
structure co ‘be known as High Hells Canyon Preject, was to be .
constructed and operated by che federal government. The second was
"the proposal of Idaho Power to build three smaller dams on the
same portion of. the river. Legislation authorizing the federal
Project was introduced in Congrese and contained g subordination
clause, but attached certain condicions giving the fedaral government
limited control over the reasonableness of future upscream

depletions. Hells Canyon Dam: Hearings on H.R. 5743, Before the

Subcomn. en Irrigation and Reclamaclon of the House Comnm, on

In:erior and Insular Affairs B2d Cong., 2d Sess. 510 (1952)

(statement of Rep. Engle).
To obtain the influence of Jordan end che rrrlgators
then as now a powerful pol;clcal force in che stacte, for ics
Hells Canyon three-dam Preoject, Idaho Power proposed chat the FPC
license for the Hells Canyon project conrain a clause subordlnacing

ics rlghcs to future upstream deplecion withour condicion That
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distinction between the two projects appears to be one of the ] o . i
major factors in gaining Jordan 5 support for Idaho Power's
praposal. Id. at 501 {statement of Gov, Jordan). By tha time of
the senate hearings on the Hells Canyon project in 1955 Robert
E. Smylie was governor of Idaho, Smylie also reiterated the
state's interest in full uncon&itianal subordination of Idaho

Power's water rights in Hells Canyon project to future upstream

diversion. Hells Canyon Project: Hearings on S. 1333 Before the Lo

Subcomm, on Irrigation and Reclamaribn of the Senate Comm, on

Interior and Insular Affairs, 84th Cong. 1st Sess., 6 (1955)
{statement of Gov. Smylie). .

Idaho Power asserts that iﬁs economic survival wag ' o ;
dependent upon the Hells Canyoﬂ Project and that it thus agreed
to subqrdinate its water rights at Hellg Canyon in return for the o - ;
support of state. government and the agricultural irrigators. - ?
While such might be regarded as an overstatement, nevertheless, 7 :
the Hells Canyon dams remain today one of the more important
parts of Idaho Power's rate base. Another factor, although
uwnarticulated, may well be that a single high federal dam would
‘have been administered by :he_Bonneﬁille Power Administration,
and historically, Idaho Power has actively opposed efforts to -
extend Bonneville Power's authority into this portion of the - j;

Northwest. See G. Young & F. Cochrané, Hydro Era: The History :
-of Idaho Power Co,, 64 (1978); Idaho Evening Statesman, May 30 . o i
1963, p.8 (full page advertisement by Idaho Power). '

At thg time of the pendency of congressional action ‘ 7 . ;}
authorizing the federal High Hells Canyon Project, Idaho Powar 5
had initiated and was engaged in Proceedings before the FPC to
obtain a license for its three-dam project. In 1955 the FPC
issued a single license to Idaho Power for the construction of e ' .-
.three dams (Low Hells Canyon, Oxbow and Brownlea), stating that

the dams should be treated for the purposes of that license as

BRS013249



“ﬁﬁ

"one complete project.” Consistent with the request of Idaho
Power, that license contained a subordination provision with no
conditions attached. In another portion ;E the Hells Canyon
license, minimum flows were required at specified points en that
réach of the river in accordance with the federal go&ernments'
navigational servitude. (Hélls Canyon Préject FPC license,
Article 43). The FPC order granting the license to Idako Power
. was appeéled by proponents of the federal High Hells Canyon dam’
te the D.C, Circuit of the United State; Court of Appeals. That
Court held that the FPC was not required to approve a petential
federal-projectAOVer an available private project and that the
FPC was not required to measure a& federal project it had juét
rejected against the remaining private project to determine which
of the twe was the "best adapted” plan for developing the waterway,
Natlonal Hells Canyon Ass'n’v. Federal Power Comm'n, 237 F.2d 777
(D.C. Cir. 1956), cert. denied, 353 U.5. 924 (1957). The sub-
ordination clause, its validity or scope, wag neither challenged
nor considered'on that appeal.
Following construction of Idsho Power's three Hells
Canyen dams, state water licenses were issued. Seven of those
"licenses appear in the record here. Ong.is & storage right
ﬁeaéuted in a?re-feet, and the six others are Elow.righté measured
in cubic feet per second (cfs). Two of those licenses contain,
subordination clauses identical to that in the FPC licénse' il.e,
one granted for Brownlee in 1964 for a flow of 10, 000 efs with a"
priority date of 1965, and the second granted at thes same time
. for Oxbow for a flow of 14,000 cfs with a pricrity date of 1964.
The other four licenses for water flow Lights, one each for Oxbow
and Brownlee. untd two for Low Hells Canyoq, are silent upon the

subject of subordination.

-10-
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Thereaftér in the 1960s other projects continued to be
proposed for the Snake River in- the area of Hells Canyon. A
utility consortium obtained an FPC licanse for a proposed High
- Mountain Sheep-dam one mile below fhe confluence of the Salmon
and Snake Rivers.. That license was overturned by the U.S.
Subreme Court on the grounds that the FPC had failed co-cbnsider
a proposed federal project for the site and failed to fully
consider the "racreational purpeseg" served by the river, ih—
cluding the comservation of anadromous fish. Udall v. Federal
Fewer Comm'n, 387 U.S. 428 (1967). That dam was not and has not
been built. During the late 1960s, a congressional moratorium was
placed on dam building in Hells Canyon. Subsequently Congress
placed Hells Canyon downstream from Low Hells Canyoh Dam within
the Wild and Scemic Rivers system,. thereby effectively fore-
closing any fuféher hydroelectric development on that stretch of
the Snake River. 16 U.S.C. §§ 1274(12), 1273(b)(1), 1273(b)(2).

During the same period of time in the 19608, the state

of Idaho negotiazted with Idaho ‘Power over a proposed dam knowvn as

the Guffey projeect., It was to be built downstream from Swan
Falls and would be substantially higher than the Swan Falls dam,
Such a joint venture was authorized by the legislaéure, 1971
Idaho Sess. Laws, Ch. 265, p. 1064. See generally Idaho Water
Resource Board v. Kramer, 97 Idaho 335 (1976). .Such a joint

. Venture contract was entered into in 1972, amended in 1974 and
again in 1976. That project was abandened in 19579 follewing the
withdrawal of the Snake River Birds of Prey area in 1971, icts
expansion in 1975, and an environmental impact statement released
in 1978, indiéacing major environmental difficulties with the

proposed projecc;

The legislature enacted a comprehensive water resource |

poliey .in 1978 establishing minimum stream £lows on the Snake

: River. 1.C. § 42—1736&: That scafuce established minimum flows

-11-
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of 5000 cfs at Johnson's Bar, 4750 cfs at Weiser, and 3300 cfs at
Murphy (just dowmstream from the Swan Falls dam). Thoese minimum
flogs were set aside as beneficial uses. ‘
. ' The cessation of construction of hydroelectric facilities
'on'the Snake River, the scrapping of plans for coal-fired power
Plants, oil embargoes and escalating costs and oppositionm to
nuclear generation plants, all coupled with a continuing.demand
" for energy, have been the cause of large concern and have inevitably
focused attention on the existing hydroelectric Plants.

-The genesis of the instant litigation was a complaint
filaed with the Idaho Public Utilities Commission by one Matthew
Mullaney on behalf of himself and other Tatepayers alleging that
Idaho Power had failed to protect and preserve its Swan Falla
water rights and that, by so doing, Idaho Power had wasted its
assets and overstated its capital investment, thus resulting in
overcharges to its ratepayers, Idaho Power sought te have that
.complaint dismissed for lack of Jurisdiction. Idaho Power's
motion to dismiss was denied, and Idaho Power angwered the
complaint indicating it would file an action in diatrict coutt to
protect those Swan Falls water rights, A lnrge number of appli-
cations for water permits were then pPending before the Idaho
Department of Water Resources and Idaho Power filed protests
against a large number of those applicationa. In the interim,
and pending the outcome of this case, the Public Utilities-
Commission ‘has retalned jurisdiction over the Matthew Mullaney

- complaint.

Idaho Power’s action in the district court named as

defendants the Public Utilities Commission, the Department of

Water Resources, numercus canal and irrigation companies, and

individuals involved with irrigation, together with the rata- —

Payers who brought the complaint before the Public Utilities

Comission. Therein Idaho Power sought a decree that its Swan

-12-
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Falls righets wecre not subjett co upscrﬁam deplecion and chat che
‘'state watér plan was a taking of chosc rights. Idaho Power alsc
sought to. have the courc idencify those areas where its water
righcé were ptotected. The Déparcment of Water Resources answered
Idaho Power's tomplaint, claiming thac che Scate Constitucion
allows cthe state to limit hydropower rights and that Idahe Power
had lost those rights by adverse'possession1 forfeiture, and
aban&onment. Grandview Canal Co.-in ics answer added laches and
subordination in the Hells Canyon and Scrike licenses as affirmacive
defenses, and Nelda McAndrew added waiver and quasi-escoppel to
the list of affirmative defenses. The Public Uciliries Commission
in its answer claimed primary jurisdiccion and raised the questions
oé applicabilicy of 1.C, Ticle 6l. The Piblic Ucilicies Commission
alse sought to obrain declaratory relief., All parcies then filed
mocions and créss motions fo; sumnmary judgment based in part or
in whole upon chéir respective theories of the case.

As a prelimiﬁary matter, the district court determined
that Idaho Power's Swan Falls water rights held prioricy dates
from 1907 to 1930 rather cthan 1900 to 1919. That portion of the
order is not an issue of this appeal, and we express no view as
co whether those ptioricy dates were correctly decermided by the-
" discricec couszt.. )

The district court next held chac.Arcicle 41 of che Hells
panyon Projécc'é fPC iicensev subordinacing idaho Power's w;cer
rights, was a ;awful exercise of power by the FPC, In thac parc
of the decision the district courc relied upon the ¥PC's power to
implemenc.a comprehensive deQelopmenc éf navigable waters, ics
.auchoricy to impos2 conditions on licensees, the state legislature's
recogn;cion of‘degirabilicy of subordinacion clauses in the

‘enabling legislation for che-now defunce Cuffey joinc projec'c1
and a U,8. Suprcme Court casa recopnizing use of water for irri-

gdéion as being a pubkic use. In sc upholding che validicy of

-13-
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Article 41, che districc courc held ir was not necessary to reach
a number of rela:ed issues: (1) Whether the 1iceﬁses can be
colla:erally a:cacked (2) wheche; the Public Uriliry Commission
and che ratepayers are feal parties in interesc; (3) whether the
Public Utilicy Commission and che racepayers have standing ro

- attack the validi:y'of Arcipre 41; and (4) whether the sub-
ord;nacion was a transfer in violarion of I.C, § 61-327.

The dlscric: courc nexc held that the effect of the
subordlnacion language in Article 41 of the Hells Canyon license
had subordlnated all of Idaho Power's water rights used in hydro-
power production at all of its facilities on the entire Snaka
R;ver watershed. In reachlng that resulc the diserice courr
relied on federél preemption undqr the Federal Power Act. ihe
court focused on language in Arcicle 41 subordinacing warer .
righps at the Hells Canyon pProject to furture ups:reﬁm depletion

“on the Snake River and its crlbu:aries.“ from which' the court
reasoned that this meant the encire river upstream could be
deplered, including any water’ rights ar any other dam upstream
from Hells Canyon. The court reasoned that since the enrire
river fs one hydropower system, with Idaho Power operating ltp
dams in a coordinated manner, such system could nor be subordinated
in bits-and pieces. _

. As to cthe Public Uctiliries Commission's contention thac
Idaho Power had violated I.C. § 61-327 &t seq., by che acceprance
of the subord;pacion language of Article 41 in irs licenses, the
tourt held that che Commission had no standing, or in the alternacive
was barred by estoppel, res judica:g and laches. The court also
held that Idaho Power's upstream rights were not “incerestcs in
property' and that the subordination langusage of Ar:ic;e'ﬁl was
not a :ransfe:_of propercy under I.C. § 61-327 et ggg: It furcther ~
held chic if any such transfey did occur, it was forced upen

Idaho Power by the federal government, and the power increase
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obtainéd by the acceptance of that subordination clAuse was 80
much in the public interest, ?t.outweighed any violatien of tﬁasg
sectioﬁs.

‘ As to Idaho Power's demand for compensation for loss of
its Swaﬁ Falis water rights, ;he district court held that Idaho
Power had waived whatever right it had to demand such compen- -
sation in.;céeptihg the licenses with the subordination pro-
visions, The court reasoned that Idsho Powar was barred from
seeking damages since, although it h;d the right to compensation
for its Swan Falls w;ter rights, they had been bargained away in
exchange for the FPC licenge.

‘The court held that‘the.minimﬁm flow requirement in the
state water ﬁlan, I.C. § 42-1736A, was the exarcise of a valid
palice power of the state to protect the public welfare,

Finally, the diatriet court held that its decision
subordinating ghe water rights of the entira system to.all future.
upstream depl?tion had mooted the contention that Idaho éower had
logt its . water rights at Swan Fallsg by  forfeiture, abandanment;
adverse possession, equitable estoppel and cugtomary preference.

This appeal and these Cross-appeals were file& from
the'decision of the district court and the parties have ltipulated
to the ‘existence of five broad issues as constltuting the assign-
ments of error:

I, THE SUBORDINATION CLAUSE

.0n appeal the first issue presented is the authority of
. the FPC to insért a subordination clause into the Hells Canyon

project. license. We affirm the district court and- hold that the

subordlnation clause is a valid condition which, within the cir- =

cumstances of this case, fell within the power and authority of
the FPC.
Section 10 of the Federal Power Act provides that FPC

licenses ”shall be“ ;ssued on the following pertinent conditions:

-15-
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"(a) That the project adopted, including the

maps, plans, and specifications, shall be such

as in the judgment of the Commission will be

. best adapted to a comprehensive plan for

improving or developing a waterway or water-

ways for .the use or benefit of interstate or

forelgn commerce, for the improvement and

utilization of water-power development, and

for other benefieial public uses, including

recreational purposes.” 16 U.S.C. § 803(a).

The ;atepayers‘and the PUC argue that such statutory
language confers on the FPC the power to approve only conditions
invelving non-consumptive use to the and that water be retained
in the river for commerce and hydropowar. We digagree.

The Federal Power Act was passed by Congress in 1920,
but it had its roots in the philosophies of Theodore Roesevelt's
administration that the country's natural resources should be
developed in an orderly manner and water resources should be

developed by a single governmental agency responaible for coordi-

nated planning of flood control, navigation, hydropower, irrigation,

and waterway improvements. That philosophy was opposed by various
forces including the Corps of Army Engineers, which then had
existing.jurisdigtion over flood control and navigation, as well
as those Interests who wanted free use of the nation's watervays

and resources. See 5. Hays, Conservation and the Gospel of

Efficiency (1959); G. Pinchot, Breaking New Grownd (1947). The-
struggle between ;hose opposing forces resulted in the passage of
a compromise Federal Power Act, which did not provide for the
aingle ;gency concept. Hays[ supra. We deem it clear, however,
that the Act delegated to the FPC the authoricy, in Section 10
thereof, to coﬁpt&er uses other than mere hydropower production.

G. Pinchot, The Long Struggle for Effective Federal Water

Power Legislation, 14 Geo, Wash. L. Rev. 9 (19453 .
It also appears clear from the legislative history

of the Act, that the FPC was required to consider irrigation
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as one of the other uses in igs determination of whether a
-préject is "best adapted for a comprehensive plan" for the
waterway. In the commitcee hearings, each appearing witness
was questioned by Rep. Raker of California as ta his belief

on the question of whether the bill encompassed irrigacion.
Therein the Forest Service aéd sdministration spokesman, |

0.cC. Hérrill, indicated that the Administracien inﬁended that
the Commission consider irrigation as part of the comprehensive
plan.

"Mr. MERRILL. [T]he commission . . . should
make a thorough examination of the stream and
prepare, as the bill provides, for a scheme of
development that will utilize to the fyull the
resources of that stream for every purpose.

Mr, RAKER. That is just what I am asking sbout.

Mr. MERRILL. Irrigation, water power, water
supply, navigation, and whatever thera may be; and
it should have a plan drafted which would compre-
hend that, and then it should, in conzidering
applications for license, approve the application
of thdt applicant who will CaYry out to the best
degr:e*the_plans prepared.

Mr. ESCH. So you get the utmost use, whether
for irrigation or for power?

Mr. MERRILL. And that is the intention, Judge,
that the plan for development that should be
approved should take into consideration all uses
that can be made of the water and of the site

in cha: particular locality., as a unirc,
* %

Mr. MERRILL. In my judgment it is covered by
the provisions of subparagraph (a} of section 10,
as well as by che last part of section 7 in the
preferences. Not only should the scheme of .
development be considered in relation to irri-
gation and to navigation and to water power, but
also to flood control."

Hearings on Water Power Before the House Comm. on Water Power,
- 65th Cong. 2d Sess. 90-94 (1918).

See also the colloquy between the Secretary of che

Interior and Rep. Raker and Rep. Hamilton.

"[Mr. RAKER.] Now I wanted to suggest and to
ask you if you do not believe it would be z wise
thing in this bill, and in this connection, after
having designated navigation and water-power
development, that we should make irrigation as
important as we do those two and should include
the word "irrigation" in that connection, so
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- there would be no possible doubt as to what the : F
intention of Congress waa in such legislation; . . ' .
and "in order that we may get two developments,
water power and irrigation, to their utmost. I
would like to ask if you do not think it would
be a good thing to 50 draft the bill that we
.would be sure to get all those uses?
Sacretary LANE. I can not see mow any objection
to it, Judge. It seems to me in the granting of.
a power proposition you have got to take into . .
consideration what is the best uge to make of that . - 7
water, and there should not be 4 development simply . : -
of*power to the exclusion of irrigation, : .
* *

Mr, HAMILTON. 1Is there any danger of irrigatien
being overlooked in that connection? -

Mr. RAKER. It is my Purpose and I beliave it ig
the duty of the committee to so get it before the
comuittee ‘that it could not be overlooked.

Mr. HAMILTON. It can not be."

Id. at 455-56.
See also Congressman Raker's summation of the testimony
before the committee:

"I have suggested to add in there [Section
10} 'and irrigation, and of other beneficial
public uses.' MNow, I asked particularly Mr,
Merrill and every man that had been on the
stand in regard to this provision, and they.
all say unanimously that those words are
intended to cover irrigation and all other
matters that may be used in connection with
the project, 5o therefore, if there ig
water-power development connected with ie,
navigation or irrigation, it applies.”

Id.-at 615-16. See W. Walker & W. Cox, Jurisdiection of ‘the
Federél Power Commission over Non-Power Water Uses, 5 Land &
Water L. Rev, 65, 70-75 (1970). : .

The-Public Utilities Commission and the Tatepayers argue

that the case law to this date has established that the FPC's
authority to consider various factors has not ineluded non-
consumpfive uses. While many of the cases cited do direct the
FPC-:o cotisider nonconsumptive uses such as recreation and fish
conservation, e.g. Udall v. Federal Powsr Comm'n, 387 U.s.428

(1967), we find that nome of those cases state that such non- ; . -

consumptive uses are the only ones that may be considered by the

-18-

BRS013258



e I e T L R T 1 B o T L T e P

o,
- —
FPC. We cannot conceive that with agricultural ixrigation being ' :

e

such a larga'factor'in both federal and privare development of the
arid lands of the West; a federal agency developing‘h ”comprchgnsive"
plan would de precluded from considering the effect of irrigation.
‘Indeed the United States Supreme Court, while recognizing that

hydroelectric power was the principal use to be regulated by the

[RFY T

Federal Power Act stated: )
"The central purpose of the Federal Water
Power Act was to provide for the comprehansive
control over those uses of the Nation's warter

resources in which the Federal Governmment had
a legitimate interest; these uses included

navigation, irrigation, flood control, and, ) .
very prominently, hydroelectric power--uses ) Toh
which, while unregulated, might well be . '
contradictory rather than harmonious."”
(emphasis added) .
Federal Poﬁer Comm'n. wv. Union Electric Co., 381 U.S. 90; 98
(1965). While that language might arguably be dicta, it supports
the interpretstion we have made of the legislarive history and )
intent behind the Act. See also Chemehuevi Tribe of Indians v.
Federal Power Comm'n, 420 U.S. 395, 408 (1975); Harris v. Central
Nebraska Public Power & Irrigation Dist., 29 F.Supp. 425 (D.Neb.
1938). . _
Finall}, we note that Section 10 of the Aet specifically :
lrquires that "other beneficial public uses" be considered in the
_comprehensive plan. 16 U.S.C. § 803(a). Ac the cime of the
passage of the Act, the United States Supreme Court had long
tecogﬁized that irrigation was & "public ﬁse", Clark v. Nash, 198
U.S. 361, 369-70 (1905); Fallbrook Irrigacion Dist. v. Bradley, 164
U.s. 112, 160-61 (1896). See also, 1d. Const. Arc. 15, § 1 ' :
(providing in the original constituction, adopted in 1889, and - :
continuing to the present, that irrigation is a public use).
Hence we hold that the condition in the Hells Canyon licence
subordinating Idahe Power's water rights to future upstream

deplecion was within the authority of the FPC.
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As indicated above, the triasl court viewed the sub-
ordination language in Article 41 of the Hells Canyon licenses
as subordinating all of Idaho Power's water rights on the entire
Snake River watershed. We disagree and hold that the language
of the subordination clause affects the operation of the three
déms in the Hells Canyon project only and does not extend to the
other dams on the river, and specifically does not subordinate
the water rights of Idaho Power at Swan Falls.

The language of Article 41 provides:

"The project shall be operated in such

manner as will not confliet with the future

depletion in flow of the waters of Snake

River and its tributaries, or prevent or .

interfere with the future upstream divérsion

and use of such water above the backwater

" created by the project, for the irrigation

of lands and other beneficial consumptive

uses in the Snake River waterhead.(sic)."

(emphasis added).

The license states that the proposed Brownlee, Oxbow,
and Low Hells Canyon dams "for the purposes of this license shall
be considered as units of one complete project.” FPC Order i{ssuing
license, August 9, 1955, at 10. We deem therefore that when
Article 4) requires "the project" to be operated in such a
ﬁanner that it will not interfere with future upstream depletion,
it refers to Brownlee, Oxbow and Low Hells Canyon dams and demon-
strates no intent that all of Ideho Power's dams on the river be
considered as ";he.project" subject to subordinatlen.' Further,
the opinion and order of the FPC issuing the Hells Canyon dams
licenses contain no mention of the Swen Falls dam or the subordi-
nation of Idaho Power's water rights in that dam, and .we find
therafore no intent to subordinate water rights at other projects.

We have tonsidered and reject the argument of the

Department of Water Resources and canal companies that permitting

Swan Falls to receive its full water right allocation somehow
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allows Idaho Power to utilize those rights at Hells Canyon in
violation of Article 41 of the Hells Canyon 7PC license,

Finally on this issue, we deem it questionable whecther
the FPC would have che auchoricy to subordinate then-exiscing
water rights, even assuming such had been the intenr in the Hells
Canyon licenses. Section 27-of the Federal Power Act, known as
the "Savings Clause.” provides thac the Act does net incend ro
interfere with .any vested right acquifed under state water law.
16 U.S.C. § 821. See Fedetal Power Comm'n v. Niagara Mohawk
Power Corp., 347 U.S. 239 (1954); Henry Ford & Son, Ine. v,
Lictle Falls Fibre Co., 280 U.S. 369 (1930). Here Swan Falls
‘warer righcé ware ves:eé, having been acquired in the early parc
of this century, C.E. Hidden_Springs Trout Ranch v, Ailred, 102
Idaho 623, 636 P.2d 745 61981); Big Wood Canal Co. v. Chapman, 45
Idaho-380. 263 P. 45 (1927). We further note in this regard that
Section & of the Federal Power Act states that licenses can be
alcered ‘only afrer thirty days public nociée. 16 U.S5.C, § 799.
Clearly Idaho Power possessed a valid license for the operation
of Sﬁan Falls. Nowhere in the record before us is there any
indication that the publié notices of the Federal Power Commission
-proclaim any intent to amend Idaho Power's Swan Falls license, -

The districe court, as nocted above, held that Idaho
Power had waived irs right to compensarcion for its water righes
at Swan Falls by accepting the subordination clause in the Hells
Canyon license. Since we have concluded thac Hells Canyon license
subordinacion clauherdoes not affect Swan Falls'wacer righcs.
that portion of the district court decision is reversed.

II. THE SAVINGS CLAUSE

A number of sudsidiary yet important issues have been

raise& which'flow from the FPC licenses and in particular, the e

subordination elauses thereof. Those issues involve the interplay

21—
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between .state water law, the Federal Power act, and the Provisions
of the FPC licenses., The resolution of those issues focuses

upon the "Savings Clause" of Section 27 of the Federal Power Act,
Therein it is provided:

"Nothing contained in this chapter shall be

construed as affecting or intending to affect

or in any way to interfere with the laws of

the respective States relating to the control,

appropriation, use, or distribution-of water

used in irrigation or for municipal or other

uses, or any vested right acquired theraip.”

16 U.s.C. § 821.

Tﬁe Tratepayers and the Public Urilities Commission
assert that Seption 27 "saves" all Idaho water law; that Idaho
water law forbids subordination; and that therefore the subordi-
nation elause in the Hells Canyon license is ip conflict with
Idaho water law and ineffective. We disagree. No case helding
that subordination is prohibited by Idaho water law or the law
of any state has been cited to us. Rather, the ratepayers and
the Public Utilities Commission rely on Idaho's constitutional
provision of priority in time being prierity in righe, Id. Const.
Art. 15, § 3. ' _

The record here makes it clear that Idaho Power wolim-
tarily agreed to have the subordination elause inserted in the
Hells Canyon licenses. We find nothing in the law of this
state which precludes a person from yoluntarily obtaining less
then the full panoply of righes associlated with the ownership
of real property. Agreements not to assert owmership rights to
their fullest are common in today's soclety, a.g. restrictive
covenants and equitable servitudes. Whatever merits such an

~argument may have Gith regard to suborﬁination clauses fo;ced

upon an unwilling appropriator by the FPC or the state, we need
not'ﬂecide. We hold only that a voluntary subordination agree-
ment is'n9t iﬁ violation of Idaho's water law,‘and therefore we

find no conflict between our state water law and the language

~22
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of the suboralnatlcn clause inserted in the Hells Canyan
llcenses
- The record indicates that of rhe six dtate water
licenses for flow rlghts at the Hells Canyon project, only two
of those licenses contain a subord;nation clause. Ratepayers
and the Public Urilities Commission assert therefore that tﬁe
four state warer licenses not containing such clauses somehow
control and override the federal subordination clause contained
in the FPC licenses. Again we disagree. However, neither do
we agree with the assertion of the canal companies that the
state water licehses are preempted by the fadaral 1icenst
Authorization from the FPC is a rthreshold step for
constructlng a dam on nav;gable waters. United States V.
Appalachian Electric Powar Co., 311 ¥.s5. 377 (1940); cicizens
Ueilities Co. v. Prouty, 176 A.2d 751 (ve. 1961), cert. denied,
36% U.S. 838 (1962). The Federal Power Act does Preempt some -
state laws relating to the building of dams on navigable streams
and particularly does it Preempt those state laws which requlre
a state license as a predicate for building a dam. First Iowa
Hydro-Electric Coop. v, Federal Power Comm'n., 328 U.s. 152
(1948); State v. Idahe Power Co., 312 P.2d 583 (Ore. 1957):
City of Tacowma .v. Taxpayers of Tacoma, 262 P.2d 214 (Wash.

. 1953). However, state law regarding proprietary rights in

water is expres#ly_s;ved. Federal Power Comm'n v. Niagara
Mohawk Power Corp.. 347 U.S. 239 (1954); Henry Ford & Son, Inc.
v, Little Falls Fibre Co., 280 U.sS. 369 (1930); ef. California
V. United Scates, 438 U.S. 645 (1978) (savings clause of '
Reclamgtion Act). Under Idaho law, 2 water license does not
issue until after the diversion works are completed and thke

water 1s applied to a beneficial use, albeit an application for

licensure can be made prior to actual construction. I;C. §§ 42-202,

to 42-21%; Big Wood Canal Co. v. Chapmén; 45 idsho 380, 403-06,
263 P. 45, 53-54 (1927). When the FPC licensed Idaho Power's
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Hells Canyon project, it wds conditioned upon Idaho Power
obtaining only sueh water rights as would nor interfere with
future upstream depletion. This inser;ion of that subordi-
nation clause in the FPC licenses had the consent, knowledge

and support of Idaho's. scate officials, Hells Cah}bn.ma:

Hearings On H.R. 5743 Beforé The Subcomm. en Irrization and

Reclamarion of the House Comm. on Interior and Insular Affalrs,

82d Cong., 2d Sess. 501 (1952) (statement of Gov, Jordan); Hells

Canyon Project: Hearings en S. 1333 Befere‘the Subcomm. on

Irrlgatxon and Reclamarcion of the Senate Comm. on Interier and

Insular Affa:l.rs, 84th Cong., lst Sess. & ‘(1955) (statemenr of

Gov, Smylie). There can be no doubr from this history that the
officials of the.State of Idaho intended and belifeved rhar

Idaho Power's water rizhts at Hells Canyon were suberdinared,

No party asserts that the subordinarion language was omitred

from some of the stare water licenses because the state officials
intended to override the federal sﬁbordination clause. Whether
the subordinarion language was omitted from the state water
llcenses through administrarive oversight or because rhe appro-
priaze state officials felr its insertion unnecessary in light-

of the federal license language, we need nor gpeculace. We

hold oniy that when the FPC has authorized the obtention of

only subordinated state water righes, and where, as here, the I
state and the licensee power company both intendad rhe subordi-
nation of those water rights, failure ro include a2 subordinacion
clause in the State water licenses does not render those rights
unsubordinated. Since we so hold, we need not reach rhe moras
delicare issues of federalism that might arise from an FPC

authorizarion for one Torm of water rights at a licensed projeet,

" and the state, in the exercise of irs authority, expressly T

authorizing a greater or lesser form of water righr.
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Dur{ng proceedings beloﬁ, vardious parties argued that

" Idaho Power had abandoned or forfeited all or part of irs warer
rights at Swan Falls. The district court held that thosé
issues were rendered moot by its ruling that the suberdination
clause included the Swan Fa%ls water rights. Since we have
reversed that fuiing'qf the discriec court, the cause musc be
remanded for consideration of, and findings of fact and conclusions
of law en, the issues of sbandonment and forfeiture of Idaho
P§wer's water rights at Swah Falls, Although we are urged tc make
such a determination, we deem those issues to invelve factual
decerminacions inappropriate te this Court.

The elements oﬁ abandonmeg: and forfeiture are set out in
several recent decisions of chis Court and need net be rei:e?a:ed
here. Jenkins v. Stace Department of Water Resources; __ Idahe

P.2d. (No. 13705) (1982); Sears v. Berryman, 101

?

Idaho 843, 623 P.2d 455 (1981); Gilbert v. Smich, 97 Idahe 733, 3552

P.2d 1220 (1976).

It is also argued that the issues of abandomment and
forfeiture are prgemp:ed by Article 21 of the FPC license issued
for the operation of Swan Falls. That provision staces:

"Artiele 21. It is hereby understood and agreed
that the Licensee, its ¢his} successors and
assigns will, during the period of this license,
retain the possession of all project propercy
covered by this license as issued or as hereafrer
amended, including the project area, the project
works, and all franchises, easements, water
righrts, and rights of occupancy and use; and that
none of such properties valuable and serviceable
to the project and to the development, trans-
mission, and distribution of power therefrom will
be voluntarily sold, transferred, abandened, or
otherwise disposed of without the approval of the
Commission.” (emphasis added)

In Idaho, "[i]f a water right has in&eed been lest
through abandonment or forfeiture, the right to use that water ——— u
reverts to the state and is subject to further appropriacioen. -
[cicariens omitred). . Ocher partics may then perfect a water

right in chose waters.” Jenkins v. Scate Department of W;te;
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Resources,'sunfa (slip. op. at 6) (1982). Under Section 27 of
the Federal Power Aet, 16 U.S,C., § 821, all state water law is
preserved "relating to the contrel appropriation, use, or .

distribution of water, Idaho's state water law, allowing
subsequent apéropriatorS'to-perfect a water right in water that
has been abandoned or forfeited clearly relates to the eentrol,
appropriation, use or distribution of water. Hence, we deem it

follows that neither the Federal Power Act.nor a license isaued

pursuant teo that autherity has overridden Idaho's law of abanden- _

mént or forfeiture of water righﬁs. Cf. California v, United
_ States, 438 U.5. 645 (1978). To what extent, if any, the
Article 21 "'retain possession” language may create a céuse of
action against the licensee or others, the complex questions of
plaintiff's standing and other guestions are not subaténtially
presented here, and we doubt ;hg authority of any state forum to
‘adjudicate .such an aetion. ’

‘I1I. . EFFECT OF I.C. §§ 61-327 to 61-331

The PUC asserts that if Idaho Power has subordinated
water rights used in the generation of electricity, it has vio-
lated I.C. §§ 61-327 and 61-328. I.C. § 61-327 provides
- generally that property in thislstaﬁe used in the generation or
tranémission of electricity shall noc be transferred in any i
manner to out-of-state organizations, governmental ent;ties,.or
any entity not subject to regulation by the PUC, I.C. § 61-328
provides that any transfer of such property must be approved by
the PUC after public hearings. I.C. § 61-329 states that pré-
perty transfe:réd in violation of those sections shall escheat to
the state and the attorney general must instcitute coﬁrt pro-

ceedings to adjudicate such an escheat, and I.C. § 61-331 sets

forth eriminal penalties for violation of the preceding sections.

The Public Urilities Cemmissien concedes that if the Hells Canyon

water .rights were subordinated at the time of acquisition, the

-26-
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above statutes would not apply. Here we have held fhat Idaho
Power acquiréd only subordinatred w&ter rights at thc_Hélls Canyon
complex, thereforé. there has been no transfer, and those s:;tﬁ:es
do not apply. We have held rthat the Swan Falls warer tighes
were not subordinated, but we have also held that the cause must
‘be remanded for ‘consideration of whether Idaho Power has abandenéd
or.forfeiced any'of its water rights ar Swan Falls. Since the
argument of the Public Uriliries Commission can be applied to the
‘question of abandomment and forfeiture, we turn to the considerarion
of the applicability of those statutes to abandonment or forfei:u;e
_of a water right. See I.C. § 1-205: Tibbs v. City of Sandpoint,
100 Idaho 667, 670;: 603.P.2d 1001 (1979); County of Bingham v.
Woodin, 6 Idaho 284, 289, 55 P.462 (1898). '
While we agree that the language of the statute I.C.
§ 61-327 to 61-331 is very broad in forbidding any tranafer
"direcrcly or iﬁdireccly. in any manner whatsoceyer” (I.C. § 61-328),
. nevercbeless. we hold they are inapplicable to abandonment or
forfeiture of a water right. If those secrions were appliad to
abandonment or forfeiture of a water right used to generate
electricity, the attorney generalrwould be required to file ag
action to have such an escheat decreed, and thereafrer there - ) o
-"would be a court ordered salé of che property. Such a scheme is
totally inconsistent wi:h Idaho water law, which provides thar if
a water right i1s abandoned or forfeited it reverts ro the astate,
follow;ng which third parties may perfect an interest therein,
I.C. § 42-222(2); Jenkins v. State Department of Water Rasources,
—_ Idaho _____, P.2d ___ . (No. 13705) (1982); Sears v.
Berryman, 101 Idaho 843, 623 P.2d 455 (1981); Gilbert v. Smith,

97 Idahe 735, 552 P.2d 1220 (1976). Absenc a clear legislarive
mandate, we will not infer such an intent from a provision of a

statute relating to Public Urility Regulation.
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IV. THE STATE WATER PLAN

It is next argued by Idsho Power thacr che Stacte Water
Plan effectuates a raking of ics Swan Falls wacter righcs withour
pafment of just compensation. Thar assercion was rejected by che )
trial courk, and'we agree wich thac-courc's conclusion, The Stare
Water Plan was enacted by the legislature in 1278 and codified ar

'§ 42-1736A (1981 Supp.). That plan established-as a bemeficial

use minimum stream flows ac various points along che Snake
River. A flow of 3300 cfs on the Snake River ac che Murphy
gaging station was established.. I.C. § 42- 1736A(2), The Murphy i
gage is jusc downscream from che Swan Falls dam and power planc.
Idaho Power argues that the river may chereby be depleced co 3300
cfs ac che Murphy gage in derogation of irs warer tights of 8400
cfs ac Sw;ﬁ Falls.

We hold chat che State Water Plan does nor mandacte a
'czking of Swan Falls water righes. There i; no requiremenc con-
tained therein that cthe Snake River be depleced to 3300 cfs ac
Swan Falls, but racher the pién only prohibics a reduction belaw
3300 cfs. To chat extenc, if anything, ic proctects the Swan
Falls rights to the extent of 3300 efs. I.C. § 42-1736A recog-

niies House Concﬁrrenc Resolucion Ro. 48 (&ﬁch Leg., Zd Sess.

- 1978) as the guide for the interpretacion- for the state water

plan, Policy No. 1 of that Resolurion Trequires che protection of
all exiseing wacer rights vested under scace law. Since we have
held cthat Idaho Power's water tights at Swan Falls are vescted,
the Stace Wacter Plan is not rto be construed as affecting chose
wacer'righcs,:.'

| V. CONCLUSION

In summary, we hold thac the Federal Power Commission

lawfully acted. w1chin ics auchoriey in issuing the license for
Hells Canyon projecc'by che insercion of the sthordination clause

therein and such subordinacion clause is a valld condition of che

-28-
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license. However, we hold chac chac subordination clause applics
only co the Hells Canyon project water rights, and not to those
at éwan Falls or any ocher dams upriver. We hold chat by ac-
cepting the subordination clause For the Hells Canyon' preject,
‘Idaho Power has not waived its compensation for any taking of its
Swan Falls water righ:ﬁ. Héving differed in the lacrter two
conclusions from the decision of the district court, we must
remand this cause for further preceedings on the issues of
abandonment and forfeiture, since those matters were raised below
_and not there decided. With respect to the statutes requiring
Public Utilities Commission approval of transfers of ucilicy
property, we hold chat the statutes do not apply. to water rights
subordinated when asequired, mor do chey apply to water rights
which have baen abandonmed or forfgited. Finally, we hold that
the State Water Plan does not take Idaho Power's water rights at
Swan Falls without payment of compensation. We have not specifically
déalt with a number o? arguments ralsed By the parties which we
deem to have been subsumed by our discussion of the issues, and
therefore, we intimace no views on the validity of those arguments.
* The judgment of the distric:'éourc is affirmed in part,
reversed in bart, aqd remanded. Each parcty.to bear ies own
costs.
BAKES, C.J., McFADDEN, BISTLIME and DbNALDSON, Jad., goﬁcu-;'.'.
(McFADDEN, J., fé;istered his wvote prior to his

retirement on August 31, 1982.)

-29-
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NELSCM, ROSHOLT, ROBERTSON, TOLMAN & TUCKER
Chartered '
ATTORNEYS AT LAW
FO.BOX 1906
TWIN FALLS, IDAHO 8335
TELEPHONE (208} 734-0700 .
THOMAS G. NELSON SUN YALLEY-KETCHUM OFFICE
JOHN A, ROSHOLT . . . . RO, BOX 2393
1- EVAN ROBERTSON - - SUN VALLEY, IDARO #3353

STEVEN K, TOLMAN
JAMES C. TUCKER

TELEPH ONE {2081 7264491

M.a; 3, lgBEBE@EHWE@

Honorable. Reed Hansen - = MAY g 1982
Chairman &qwﬁma- _

Idaho Water Resource Board i of Water Sosouices
Statehouse

Boise, Idaho B3720

Re: Milner Power Project - State of Idaho

Dear Reed:

On past occasions we have generally discussed the
Milner Power Project with members of the Idaho Water Resource
Board. The purpose of this -letter is to ask the Board to
officially consider and adopt a position in regard to the
project, First, let me give you the background.

In 1977, Steve Allred came to the Twin Falls Canal
Company and advised that a recent study. disclosed that the
Milner Dam was a potential hydropower site. The Twin Falls
Canal Company and the HNorth Side Camal Company jointly own
the Milner Dam. Based upon Mr. Allred’s recommendation, and
fueled by some rumors that were then being circulated about
the interest of others, the Companies Jjointly filed an appli:-
cation - for 12,000 ¢/f/s, of water for the Milner Power
development and Permit Wo. 01-7011- was issued by the Depart-
ment with no conditions attached . . . in other words, no.
subordinaticn of -~ poyer to irrigatiomn was  imposed as a-
condition of the issued permit.. As it presently stands, the
permit is in good standing and has been extended. The permit
would allow the construction of a power facility with the use
of the water at several different sites. The Federal Energy
Regulatory Commission dssued a preliminary. permit to the :Twin.
{Falls Canal Company {and the :North Side Canal Company and they’
are now proceeding to study and select the best site so as to
construct a facility which will meet FERCI!s criteria as the
bhest development of the water resource.

Since most of the water at Milner is diverted for
irrigation April through October, the Milner project- would:
essentially generate only during  the  wintér time: or when
flows above the irrigation demand are available.

- D
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As a part of the saga of obtaining a water permit
and the FERC permit, certain committments have been made.
Studies  have been conducted including the by-pass study by
the Idaho Fish and Game. Real properties have been purchased.
Passage of a Congressional Bill has been obtained

During the last few years, the case of Idaho Power
company vs. State of Idaho has been pending. As you know,
the District Court decided that the subordinations which were
imposed in the early 1950s by the then Federal Power Commis-
sion and the then State Department of Reclamation on Idaho
Power's dams below Milner were 1in fact wvalid and those
projects were subject to all future upstream depletions for
irrigation purposes. The Distriét . Court's detisiony also
suggested: that the wintertime dlversion\of water to offstream
storage for eventual irrigation use was within the 1nterpre—
tatlon of the . subordlnatlons.

The Milner Power project proposal also became more
complicated by the State Supreme Court's decision in the
Canvon View case which would allow entities to condemn use in
common, It was also further compllcated by the filing of a
permit by the Idaho Water Resource :Bgard (01-7021) which
contemplated the winter . time. dlver51ﬁn of "all of the. aapual
average water flows past Milner to ‘offstream. storage Eor. theé
1rr19atlansof ‘some 327,000 acres of kthe! Bruneau deserf.

Presently, the Twin Falls Canal Company and-. the
North Side Canal Company are working.with Idaho Power Company
and their engineers to comply with' the provisions of the

preliminary power permit of ¥FERC and be in a position ito~

submit. an application for license.in .1883% If in 1983 such a
license application is submitted to FERC, and the, Idaho Water
Resource Board ;or the 'State of Idaho would then appédr in’
those proceedings asking subordinatiocri’ 6f the Milner - water
permlt to future upstream diversions for irrigation’ purposes,
it is llkelxm that the Milner Power Project could .not be:
;Eiﬁancedu While we recogmnize that* there have been some
changes in' emphasis as to the priority for _development of the
water resources of our State, the possibility still exists
that the Board, or the Governor or some other official state
agency would request subordination of this power permit by
the Federal Energy Regulatory Commission.

1f my clients are to proceed to the f1na1 stages of
the preparation of a FERC license application, perhaps as

x
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much as a half million dollars will have to be expended in
-that effort. My clients are concerned that that money would
possibly be wasted if the Idaho Water Resource Board or some
other official state agency was successful in obtaining a
subordination of the water "right as.a part of FERC's licens-
ing proceedings for the reason that probably no financing

could thereafter be obtained for the construction. of the
project, or the project would not have the ability to ™pay-
out". :

I have been asked by my c¢lients to officially"

;request that the Idaho Water Resource Board considern the
adoptidn_.of .an. “official positlon in’ ‘support -of the Milneg
Project. in which the Board would agree to not assert a sub—
ordination of the power .permit £ok. &t: least the térm of the
@rlglnal financ¢ing: If this matter could be considered and
decided at this time, less ‘exposure is involved from the
standpoint of my clients spending unnecessary dollars for a
pro;ect that cannot be flnanced

I request the opportunity to appear on your May or
June meeting agenda in Boise. | I am sending this letter in
advarice with a copy to Ken Dunn and upon your reguest he has
agreed to circulate a 'copy to all of the Board members and
staff personnel so that-we mlght better discuss the matter at
your meeting.

Do not'hesitate to contact 'me in any regard if you
want me to supply more specific information or answer ques-
tions prior to the meeting.

'Respectfully submitted,

g;: /éZAﬁbci'
OBN A ROSHOLT

Attorney for Twin Palls
Canal ‘Company and North Side’
Canal Company. o -

JAR:bs
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July 6, 1982

MEMORANDUM
To: Norm Young
Wayne Haas
FROM: Phil Rassier
RE: MiTner Power Project

This memorandum is in response to your reqﬁest for comments on the
May 3, 1982 letter from John Rosholt to the Chairman of the Water Board
concerning the Milner Power Project proposed by the Twin Falls Canal
Company and the North Side Canal Company.

Mr. Rosholt requests that the Board consider the adopiion'of an official
position in which the Board would (1) support the Mi}%er Project and {2)
agree to not assert a subordination of the power permit to future upstream
diversions for irrigation purposes.for at least the term of the original
financing.

Mr. Rosholt's concern is that if the Milner pewer right were to be
subordinated to future upstream diversions for irrigation the project could
not likely be financed. His clients would then have wasted perhaps as much
as a half million dollars which will have to be spent to proceed to the final
stages of applying for a FERC license. ]

Water right permit éﬁié?Q1i‘Tor the project was issued June 29, 1877
with a priority of March 30, 1977. 'The permit has not been conditioned so’
as to be subordinated to future upstream diversions for irrigation purposes.
Authority to condition the water right permit on behalf of the State rests with
the Department of Water Resources. FERC could include a subordination

condition in the project license, but it would have no practical effect on the

4
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amount of water available to the project unless the Department were %o
recognize the subordination and grant a junior upstream irrigation right
which could affect the project. |

Aé indicated in Mr. Resholt's letter, the Water Board has reason to be )
interested in the ﬁi]ner power project because of the Board's junior application
for water right permit 01-7021 for winter time diversion at Milner to. off-
stream storage for gziéififgzifqrrigation project. It would clearly appear
that, as presently proposed, the Milner power project and the Board's
6ffstream storage proposal are ﬁot compatible. )

It is noted that the Board's %i]ing.when made in 1978 was heavily protested.
A principal reason for the protests was the fear that the Board's project
would effectively terminate any further development in the Upper Sﬁake River
Va]fey. It would appear that this feared result c¢ould occur as well from an
unsubordinated power right at Milner as it could from the Bosrd”s proposal to
divert water to offstream storage for irrigation. This suggests that the
Board mighf seek some public imput before taking-.an official position on the
subordination issue.

Well I would not feel comfortable in advising a particular action for the
Board to follow in this matter, it does appear that some suitable middle ground
position could be developed.

Mr. Rosholt appéars to have been carefu]lin his 1e££;;T;;£ to éEate
definitely that f%nancing could not be obtained if the water right is sub-
ordinated. Perhaps'it would be useful to determine more precisely under what

circumstances financing could and could not be obtained. For example, would

-, ‘1
I
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Memorandum
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Page 3
it be possible to subordinate a portion, but not all, of the water right and
still obtain financing? Could the subordination, if imposed, take effect
in whole or in part at some future date and still satisfy the project's
financing needs? Could a subordianation provision be conditioned.so that a
new irrigation project which interferes with the power right would have to
assume part of the financial burden of the ﬁower project?

It is presumed that the Milner power project is a good project and is
deserving of Board support. However, it would appear somewhat inconsistent
for the Board to take an official position supporting a project which is

incompatible with the Board's pending application for offstream irrigation

storage. G;;i%b;_£21

Phil Rassier

CROFT R
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Stote of ldaho :
'DPARTMENT OF \VATEMAESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idoho

' ' B . : ' Moiling oddress:
CEC':;:‘M. e . . Stotehouse
or ' . . . Doise. Idaho 83720
R KEITH HIGGINSON : . {208) 334.4440
c IB‘:l \ -

November 18 N 1987

John Rosholt
Nelson, Rosholt, Robertson, Tolman & Tucker
Twin Falls, ID 83303-1906

RE: PERMIT NO. 01-7011 — REQUEST FOR EXTENSION OF TIME
Dear John:

The department apologizes for the delay in response to your May 8,
1987 letter.

The department will use the amended language which you suggested in
your letter for the subordination condition to be placed as a condition
of approval on the extension request, since the approval being sought is
in comnection with a permit rather than an appllcatmn for permit. The
condition will appear as follows:

"the rights for the use of water acquired under this pennit N
shall be junior and subordinate to all other rights for the
consumptive beneficial use of water, other than hydropower and
groundwater recharge within the Snake River basin of the state
of Idaho that -are initiated later in time than the priority of
this permit and shall not give rise to any right or claim
against any future rights for the consumptive beneficial use of
water, other than hydropower and groundwater recharge within
the Snake River basin of the state of Idsho initiated later in
time than the priority of this permit™.

'From a review of the file, I note that om March 31, 1987, the
department granted a 5 year extension of time based on due diligence as
authorized by Section 42-204 paragraph 5, Idaho Code.

o I also note that the pending request for extensmn of time requested
el .approximately 6 years and 7 months based on delays by FERC. The delay
o attributable to FERC vwhich the department can grant is the time from
vwhich the application for license was submitted to FERC (July 27, 1984)
until FERC rules on the application for license. Since department files
5 i
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do not show that FERC has yat ruled on the appl:.cat:.on, an extens:.on can

be granted based upon FERC delay from July 27, 1984 until October-31.,
1587, a period of approximately 3 years and 3 months. Additional t:une,

. however, may be requested for FERC delay on. the license application

subsequent to October ‘31, 198?._

* The department will expedit the approval of the request for

’ extensmn of time,

Smcer_ely,

ITH HIGGINSCN
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BEFORE THE FEDERAL ENERGY REGULATORY COMMISSION.

o Appucatlon for Initlal Llcense-' Project No ' 2899- ooz

do MILNER
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] | TWIN FALLS 'CANAL COMPANY . B
- NORTH SIDE CANAL COMPANY LTD. -
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] CORYRIGHT | 1984
L TP e e e ol o . . . __________W-___:j

IPCM0016384



i I3
———t

b

. 1 -
Y

atanant

) S

[ — erevsd

UNITED STATES OF AMERICA
BEFORE THE FEBERAL ENERGY REGULATORY COMMISSION

APPLICATION FOR LICENSE FOR MAJOR PROJECT - EXISTING DAM

MILNER
PROJECT NUMBER 2899-002

LTI

(1) The Twin Falls Canal Company and the North Side Canal Company, Ltd,
apply to the Federal Energy Regulatory Commission for a license for the Milner
water power project, as described in the attached exhibits. Applicants are
pefmittees under the preliminary permit issued for Milner Project No 2899-002.

(2) The location of the proposed project. is:

0 State : Idaho
0 Countijes : Twin Falls, Cassia, Jerome &
Minidoka
Township or Nearby Town : The project 1s approximately
: 11 miles downstream from the City
of Burley, Idaho
]

Stream or Other Body
of Water : Snake River

(3) The exact name and business address of the applicants are:
Twin Falls Canal Company
P 0 Box 326
Twin Falls, Idaho 83301
Nerth Side Canal Company, Ltd
921 Nerth Lincoln Avenue
Jerome, Idaho 83338

The exact name and business address of each persdﬁwautﬁéfizedmio act i
as agent for the applicants in this application are:

John A Rosholt, Esg
P 0 Box 1906
Twin Falls, Idahe 83303-1906

IPCM001685
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(4) The applicants are corporations organized under the laws of the State
of Idaho and authorized to do business in Idaho.

(5)(i) The statutory or regulatory requirements of the State of Idaho
that affect the project as proposed, with respect to bed and banks and to the
appropriation, diversion and use of water for power purposes, and with respect
to the right to engage in the business of developing, transmitting and
distributing power and in any other business necessary to accemplish the
purposes of the license under the Federal Power Act are:

No special iaws with respect to bed and banks are applicable to the
project.

Reference is made to the general laws of the State of Idaho relating
to the appropriation of waters and attainment of permits and licenses as
contained in Idaho Code Title 42, Chapters 2, 4 and 17. An application to
appropriate waters éf the State of Idaho for power purposes is reguired.

No special laws with respect to the right to engage in the business
of developing, transmitting and distributing power are applicable to the
applicants.

(ii) The steps which the applicants have taken or plan to take to comply
with each of the laws cited above are:

Applicants have filed an application with the Idaho Bepartment of
Water Resources of the State of Idaho to appropriate 12,000 cubic feet per
second of waters of the Snake River for power purposes. This application is
designated as Retmit No 01-7011.

The folioying exhibits are hereby made a part of this application:

% Exhibit A - Project Description

0 Exhibit B - Project Operation and Resource Utilization

-2
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Exhibit C - Construction Histofy and Proposed
Construction Schedule

Exhibit D - Cests and Financing
° Exhibit E - Environmental Report
°  Exhibit F - Drawings of the Project Works
0

Exhibit G - Map of the Project
(6) Applicants are the owners and operators of the existing project
facilities.

IN WITNESS WHEREOF, applicant Twi; Falls Canal Company has caused its
name to be hereunto signed by Maurice Klass, its President, and attested by
Robert Reichert, it; Secretary, and abp]ic#nt North Side Canal Company has
caused its name to be hereunto signed by C J Marshall, its President, and
attested by Bernice Johnson, its Secretary, all theréunto duly authorized this
20th day of July, 1984._

TWIN FALLS CANAL COMPANY

By
ATTEST: _ Presidgnt

By
Secretary
NORTH SIDE CANAL COMPANY, LTD
a By
ATTEST: President
By -
Secretary

IPCM001687
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MILNER PROJECT NO. 2899-002
EXHIBIT A
PROJECT DESCRIPTION
Table of Contents

Introduction
I. Physical Composition of Facilities
1.1 Existing Facilities

" 1.1.1  Existing Milner Dam and Spillway
1.1.2 Existing Canal Headworks

1.2 Proposed Facilities

Modifications of Existing Milner Dam and Gated Spillway

1.2.1

1.2.2 Modifications of Existing Milner Headworks
1.2.3 Modifications of Existing Canal and Bridge
1.2.4 Wasteway

1.2.5 Control Structure

1.2.6 Forebay

1,2.7 Intake Structure

1.2.8 Penstock

1.2.9 Powerhouse

1.2.10 Tailrace Channel and River Bed

1.2.11 Access Road

II. Description of Reservoir
ITI. Turbine and Generator

3.1 Turbine and Associated Equipment
3.2 Generator and Associated Equipment

IV, Electrical Transmission
V. Accessory Equipment e

5.1 Accessory Powerhouse Mechanical Equipment
5.2 Accessory Powerhouse Electrical Equipment

VI. Lands of the United States

Table A-1 - Significant Data for Existing
Facilities at Milner Project
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MILNER PROJECT NO. 2899-002
EXHIBIT A
PROJECT OESCRIPTION

Introduction

As shown on Figure A-1 the project is Tocated in Idaho on the Snake
River about 130 miles southeast of Boise and between the town of
Burley and the city of Twin Falls. The project facilities extend
from the existing Twin Falls Main Canal Headworks in Milner Reservoir
about 1.3 miles along the canal to the powerhouse site where most of
the new facilities are Tocated.

Milner Oam was constructed in 1905 to provide irrigation storage and
diversions. The dam is owned jointly by the Twin Falls Canal
Company, the North Side Canal Company and the American Falls
Reservoir Oistrict No. 2,

Three canals with their headworks adjacent to the dam are fed from

Milner Lake. The Twin Falls Main Canal (or South Side Main Canal)
constructed in 1905 will be utilized for the project, Its headworks
is located near the left (south) abutment of the dam and it flows
west near the Snake River for about 12 miles.

The proposed Milner Hydroelectric Project will use Snake River flows
that presently pass through the Milner Oam Spillway. Such flows
occur during the non-irrigation season and at times during the
irrigation season when there are flows in excess of irrigation
diversions pursuant to prior rights. The water will be conveyed in
an enlarged Twin Falls Canal (forebay) and diverted to an intake
structure, penstock and powerhouse. Head will be obtained through
utilization of the difference in elevation between the Twin Falls

IPCM001691
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Canal and the Snake River. Other facilities required for the project
include modifications to the existing headworks, canal and bridge and
a new wasteway, control structure, tailrace channel, access road and
transmission line,

PHYSICAL COMPOSITION OF FACILITIES

The physical composition of existing and proposed facilities are
described below and depicted on the drawings in Exhibit F of this
Application.

Existing Facilities

1.1.1 Existing Milner Dam and Spillways

The site for Milner Dam consists of three channels in the river
canyon separated by two islands. The north channel normally carried
the main flow of the river. The south channel carried water only
during extreme floods. The middle channel was dry except during
periods of high water.

The three Milner Dam embankments are constructed with a
trapezoidal-shaped rockfill section forming the downstream portion of
the embankments. Placed directly against the upstream slope of this
rockfill section is a triangular shaped earthfill zone. A vertical
wood core was provided in the rockfill.

The upstream face of each embankment was built at a 4:1 {hori-
zontal:vertical) slope. The upstream zone is built of non-plastic
sandy silt or silty sand placed directly against_the rockfill.
Riprap was placed on the face of the upstream shell at and above the
elevation of the gated spi11way crest.

The dam has a gated spillway which is used to release water from the

reservoir to the river downstream and to pass floodflows. In addi-
tion, there is an ungated emergency overflow spillway which would

A-2
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JIM JONES

Attorney General

State of Idahe

Statehoeuse, Reom 210
Boise, Idahe 83720
Telephone: (208) 334-2400

CLIVE J. STRONG
Deputy Attorney General
Chief, Natural Resources Division

PHILLIP J. RASSIER . -
Deputy Attorney General .
Idahe Department of Water Resources

450 West State Street

Boise, Idaho 83720 :

Telephone: (208) 334-4448

UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION
In the Matter of Applicatien
foer Major License by

Twin Falls Canal Company and
North Side Canal Cempany

Project Ne. 2899-003

MOTION TO INTERVENE
OF IDAHOC DEPARTMENT
OF WATER RESOURCES

*
Yt St Nl Nl Vgt

TO: Kenneth F. Plumb, Secretary
Federal Energy Regulatory Commission

The Idahe Department of Water Resources, by and

' through its undersigned ceunsel, Phillip J. Rassier, Deputy

Attorney General, respectfully moves the Federal Energy
Regulatery Commission for an-order permitting the Department
to intervene as a party for all purposes in the above -
referenced project proceeding pursuant to Ruie 214, 18

C.F.R. § 385.214.

MOTION TO INTERVENE, Page 1
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Statement of Department's Interest and

Grounds for Intervention

I,

The Idaho Department of Water Resources
(Department) is a duly established executive department of
the sState of. Idahe. Idaho Code §42-1701 (1977); Idahe Code
§67-2402 (1980). The names and addresses of persons
designated for service of documents in connection with this
motion and all further proceedings are as follews:

Phillip J. Rassier

Deputy Attorney General

Idahe Department of Water Resources

450 West State Street

Boise, Idaho 83720

I1.

The Department is that agency in state government
designated to supervise the appropriation of the waters of
the state and allotment of waters to those persons diverting

the same for beneficial purposes. Idaho Code §§42-101,

42-1701, 42-1805 (1977 and Supp. 1985). The director of the

.départment is authorized to represent the state in all mat-

ters pertaining to the appropriation of water in the State

of Idahoeo. Idaho Code 54271701, 42-1805 (1977 anq Supp.
1985).

ITI.
Twin Falls Canal Company and WNorth Side canal

v

Company filed an application for Major License with the

MOTION TO INTERVENE, Page 2
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Commission for the Milner Project No. 2899-003 on the Snake
River in Twin Falls, Cassia, Jerome and Minidoka Counties,
Idaho, near the town of Burley on lands managed by the U.S.
Bureau of Reclamation.

Iv.

The. Department's participatien in the Commission
proceeding on the Milner Project No. 2899-003 is in the
public interest because the Applicants and the Commission
need to know the policies of the State of Idaho regarding
the proposed hydroelgctric development at the Milper Project
site. .

Position of Department

V.

The Department's position is that any iicense
issued by the Commission to the Twin Falls Canal Company and
North Side Canal dpmpany should be subordinated to upstream
depletionary uses. | Specifically, the Department requests

the Commission to include the following provision in any

. license 1issued@ for the proposed Milner Hydroelectric

Projects: -

The Project shall be operated in such manner .
as will not conflict with the future depletion
and flow of the waters of the Snake River and
its tributaries, or prevent or interfere with
the future upstream diversion and use of such
water above the back water created by the pro-
ject, as needed for upstream development in
the public interest, or give rise to any right
or claim against any future rights for the use

MOTION TO INTERVENE, Page 3
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of water, other than hydropower, within the
State of Idaho initiated later in time than
the priority for any rights to the use of
water acquired for the project.

Basis For Department's Position

_ VI.
The Constitution of the State of Idahe préviies
that the waéérs of the state are subject to the regulation
and control of the state. Idaho Cost. art. 15, §§ 1, 3.
VII.

The Constitution of the State of Idahe provides
that -the Idaho Water:Resource Board shall have the power to
fofmulate and implement a state water plan. Idaho Const.
art. 15, § 7.

VIII.

The Idaho Water Resource Board has recently amended
the state water plan for the reach of the Snake River where
the proposed Milner Project will be located which imposes
new restrictions on water use.  See Exhibit A, which ig
attached hereto and ig incorporated herein by reference.
The amended state water Plan provides a comprehensive plan
for the development of the water resources of the State of °
Idaho. - : e —

IX.

The State of Idaho has enacted legislation which

further implemen;s the State's policy of subordinating

hydrepower water rights to upstream consumptive uses. Idaho

MOTION TO INTERVENE, Page 4
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Code § 42-203B (Supp. 1985).
X.
The Snake River hydrologic system is the major
source of water for the southern portion of Idaho and proper
allocation of its water is essential to the éverall develop-

ment of this area.

XI.

If the license is issued without a condition subor-
dinating- the operation of the Project te future upstream’
depletionary uses, there may be a waste of resources because
the proposed Milner project may not be in compliance with
the comprehensive development requirements of the Federal
Power Act and the comprehensive state water plan.

XIT.

Because the state water plan establishes a zero
minimum flow at the Milner gaging station, it is important
that the Milner Project be subordinatd to upstream deple-

tionary uses in order to allow for some new water uses above

. Milner.

XIIT.

The Commission has in the past issued licenses for

major hydroelectric projects on the Snake River which con-
tain conditions subordinating the operation of the project

to future upstream depletionary uses. In_the Matter of

Idaho Power Company, 14 F.P.C. 55 (1955) (Order Issuing

MOTION TO INTERVENE, Page 5
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License for Projects Nos. 1971, 2132 and 2133, Brownlee,
Oxbow and Lower Hells Canyon). :

Praver For Relief

For the reasons given above, the Department

respectfully requests as follows:

l. . The 1Idahe Department of Water Resources'
Motion fer Intervention be granted for all
purposes. )

2. A copy of all plea@ings filed with the
Commi§sion in this matter and a copy of all
progress reports or other documents that the
Applicants file with the Commission regarding
this project be sent to the Idaho Department
of Water Resources.

3. Any license issued by the Commission for the
Twip Falls Canal Company and North Side Canal
Company for the Milner Project include a
provision subordinating the operation of the
project to upstream  depletionary uses.

4. For such other and further relief as Eﬁe

Commission may deem just and proper.

MOTION TO INTERVENE, Page 6
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DATED thisézggﬁ day of September, 1985.

JIM JONES
Attorney General
State of Idahe

-

~
Fi I/-) '@W’L’\J
PHILLIP J. SIER
Deputy Atterfey General
Idaho Department of
Water Resources

CERTIFICATE OF MATLING
I héreby certify that I have this day served the
foregoing document:upon each person designated on the offji-
ciﬁl sérvice list coméiled by the Secretary for this pro-
ceeding which‘includes the following:

Fred E. Springer, Director

Division of Project Management Branch
Office of Hydropower Licensing
Federal Energy Regulatory Commission
Room 208 RB .

825 N. Capitol Street, N.E.
Washington, D.C. 20426

John Roshelt, Esq.
P.O. Box 1906
Twin Falls, Idaho 8£3303-1906

DATED at Boise, Idaho, thi‘s;y‘_ day of September,-
1985.

Deputy Attorney General

Idaho Department of Water
Resources

Statehouse

Boise, ID 83720

(208) 334-4448
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BEFORE THE IDAHO WATER RESOURCE BOARD

IN THE MATTER OF
POLICY 32 OF THE
STATE WATER PLAN

A RESOLUTION

L SN Y

WHEREAS, pursuant to Chapter 17, Title 42, Idaho Code,

the Id;ho Water Rgsource Board (Board) has the power and duty to
adopt a comprehensive State Water Plan; and,

WHEREAS, portions of the Snake River Water Rights
Agreement (Agreement) entered into by the Governor, the Attorney
General, and the Idaho Power Company on October 25, 1984 afe not
in accord with the State Water Plan; and, i

WHEREAS, the Board has conducted 12 formal hearings in
affected areas of the state on proposed changes to Policy 32 of
the State Water Pian; ‘

NOW, THEREFORE, BE IT RESOLVED that, the Idaho Water

!
Resource Board under its authority to establish water policy

" amends Policy 32 of the State Water Plan to read as follows:

Poliey 32 -~ Snake River Basin

It is the policy of Idaho that the ground water and surface
water of the basin be managed to meet or exceed a minimum
average daily flow of zero measured at the Milner gaging station,
3900 cfs from April 1 to October 31 and 5600 cfs from November 1
to March 31 measured at the Murphy gaging station, and 4750 cfs
measured at the Weiser gaging station. A minimum average daily
flow of 5,000 cfs at Johnson's Bar shall be maintained and an
average daily flow of 13,000 cfs shall be maintained at Lime
Point {(river mile 172) a minimum of 95 percent of the time,
Lower flows may bé permitted at Lime Point only during the months
of July, August, and September,

- Waters not held in trust by the State ir accordance with

Policy 32A shall be allocated according to the criteria
established by Idaho Code 42-~203A.

MTAGRESTE‘-éQ T
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The minimum flows established for the Snake River at the
Murphy and Weiser gaging stations are management constraints; they
further insure that minimum flow levels of Snake River water will
be available for hydropower, £ish, wildlife, and recreational
purposes. The establishment of a zero minimum flow at the Milner
gaging station allows for existing uses to be continued and for
some new uses above Milner. The zero flow established at Milner
means that river flows downstream from that point to Swan Falls
Dam may consist almost entirely of ground-water discharge during
portions of low-water years. The Snake River Plain aguifer which
provides this water must therefore be managed as an integral part
of the river system.

The minimum flows established for Johnson's Bar and Lime
Point are contained in the original Federal Power Commission
license for the Hells Canyen hydropower complex. By adopting
these flows, the Idaho Water Resource Board recognizes the
importance of minimum flows -to downstream uses and makes their
maintenance a matter of state water policy. BArticle 43 of the
power license provides that: :

“The project shall be operated in the interest of navi-
gatien to maintain 13,000 cfs flow in the Snake River
at Lime Point (river mile 172) a minimum of 95 percent
of the time, when determined by the Chief of Engineers
tol be necessary for navigation. Regulated flows of
less than 13,000 cfs will be limited to the months of
July, August, and -September, during which time opera-
tion of the project would be in the best interest of
power and navigation, as mutually agreed to by the
Licensee and the Corps of Engineers. The minimum flow
during periods of low flow or normal minimum plant
operations will be 5,000 cfs at Johnson's Bar . . . . *®

Snake River flows above the hydropower right at any Idaho
Power facility are considered unappropriated and therefore are
not held in trust by the state. This distinction is further
addressed in Policy 32a.

-

Policy 32a - wWater Held in Trust by the State

It is the policy of Idaho that water held in trust by the
State pursuant to Idaho Code 42-203B be reallocated to new uses
in accordance with the criteria established by Idaho Code 42-203n
and 42-203cC. '

The agreement between the state éf Idaho and Idaho Power
Company dated October 25, 1984 provides that Idaho Power's
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claimed water right of 8400 cfs at the Swan Falls dam may be
reduced to 3900 cfs. The claimed water right of 8400 cfs is
deemed appropriated and the amount above the minimum flow
established in Policy 32 up to the 8400 cfs is held in trust by
the state. The agreement further provides that TIdaho Power's
claimed water rights at facilities upstream from Swan Falls shall
be considered satisfied when the company receives the minimum
flow specified in Policy 32 at the Murphy gaging station. The
8400 cfs claim '6f the power company has not historically been
available during summer months,

The 8400 cfs claimed right is reduced by the agreement to
that flow available after satisfying all applications or claims
that demonstrate water was beneficially used prior to October 1,
1984 even if such uses would violate the minimum flows established
in Policy 32. Any remaining water above these minimum flows
may be reallocated to riew uses by the state providing such use
satisfies existing Idaho law Plus criteria the Legislature is
requested by the agreement to establish as Idaho Code 42-203C.
These additional criteria supplement Policy 1 of the Water
Plan which urges that conformance with the State Water Plan be
considered evidence of the public interest. The Idaho Water
Resource Board recognizes that the specific criteria for defining
public interest established by Idaho Code 42-203C are to be

used in addition to the criteria set forth in Policy 1 for the
realloqation of of hydropower rights.

Policy 32B - Domestic, Commercial, Municipal and .Industrial (DCMI)

It is the policy of Idaho that 150 cfs of water for consump-
tive purposes held in trust by the state pursuant to Policy 32a

be reallocated to meet future DCMI uses in accoerdance with state
law, ’

While most DCMI uses are nonconsumptive or only partially
consumptive, future growth in Idaho's population and commercial

and industrial expansion will irequire an assured--supply of
water,

A continuous flow of 150 cfs provides approximately 108,600
acre-feet of water per year. This volume of water is assigned
to consumptive uses within the basin for domestic, commercial,
municipal, and other industrial purposes, Industrial purposes

include Processing, manufacturing, research and development, and
cooling.

Adequate records should be kept'and reviewed so that this
reallocation can be modified as ‘necessary. Increases in the

| prrrs OF 2-F(THERTING OF
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DCMI allocation, if necessary, will reduce the amount of water
available for agricultural uses. The allocation will be reviewed
as part of every Water Plan update.

Policy 32C - Agriculture

It is the policy of Idaho that appropriated water held in
trust by the state pursuant to Policy 32A, less the amount of
water necessary to provide for present and future DCMI uses as
set forth in Poliey 32B, shall be available for reallocation to
meet new and supplemental irrigation requirements which conform
to Idaho Code 42-203A, 203B, 203C, and 203D.

The policy allows for new and supplemental agricultural
development through the reallocation of water held in trust by
the state. The 1982 State Water Plan allocated water for a
minimum level of new irrigation'development of 850,000 acres plus
supplemental water for 225,000 acres by the year 2020 over that
which existed in 1975. This policy rescinds the 1882 allocatioens
since there are no acres specified in that the type, location,

and amount of wuse is unknown as is the effect of the evaluation
called for in Policy 32a.

During the 8 year period from 1975 to 1983, about 140,000
acres of new development occurred within the basin. While the
amount of new acreage varied significantly from year to year,
the average was approximately 17,500 acres. Data are not
available to estimate the number of acres that received supple-
mental water during this period. Idaho Code Section 42-203C
limits the rate of new development in the basin above Murphy
gaging station to 80,000 acres in any four year period.
Therefore, the maximum development to the year 2020 above Murphy
gaging station assuming no water supply constraint is 700,000
acres. C(Criteria placed on the reallocation of hydropower rights,
limits on the rate of new development, plus the requirement that
approval of new storage projects that divert water between
November 1 and April 1 from the:Snake River between Milner Dam
and Murphy gaging station must mitigate the impact of divérsions
on hydropower generation (Policy 32I), will undoubtedly limit
development to less then 700,000 acres.

Policy 32D - Hydropower

It is the policy of Idaho that hydropower use be recognized
as a beneficial use of water, and that depletion of flows below
the minimum average daily flows set forth in Policy 32 is not in
the public interest.
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The 1982 State Water Plan allocated 170,000 acre-feet for
consumptive use in cooling thermal power plants. By establishing
a minimum daily flow of 3300 cfs at Murphy and 4750 cfs at Weiser,
stabilized flows were guaranteed for hydropower generation. The
minimum daily flows for hydropower generation are now increased
as stated in Policy 32. In addition, this pelicy specifically
recognizes hydropower generation as a beneficial use of water
and acknowledges  the public interest in maintaining the minimum
river flow at key points. Any water depletion for thermal power
generation would now come from the block of water allocated to
DCMI uses. )

Policy 32E - Navigation

It is the policy of Idaho that water_ sufficient for commer-
cial and recreational navigation is provided by the minimum flows
established for the Snake River.

Commercial navigation enroute to Lewiston via the Columbia
River and Lower Snake River can be accommodated with the flows
leaving Idahe in the Snake River at Lewiston. Above Lewiston,
commercial and recreational navigation should be accommodated
within the protected flows on the Snake River and tributary
streamﬁ. :

Policy 32F - Agquaculture

It is the policy of Idaho that water necessary to process
aquaculture products be included as a component of DCMI as
provided in Policy 32B. The minimum flows established for the
Murphy gaging statien should provide an adequate water supply for
aquaculture. It must be recognized that while existing water
rights are protected, it may be necessary to construct different
diversion facilities than presently exist.

Aquaculture can expand when and where water sipplies are
available and where such uses do not conflict with other beneficial
uses. It is recognized, however, that future management and
development of the Snake River Plain aquifer may reduce the pre-
sent flow of springs tributary to the Snake River, necessitating
changes in diversion facilities. :

5o, FUTCS -¥5 T MEETING OF
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Policy 32G - Fish, Wildlife, and Recreation

It is the policy of Idaho that the minimum flows established
under Policy 32 are sufficient and necessary to meet the minimum
requirements for aquatic life, fish, and wildlife, and to provide
water for recreation in the Snake River below Milner Dam.
Streamflow depletion below the minimum flows is ret in the public
interest. .. ' .

The policy reiterates the view that the minimum flows
established in Policy 32 will protect fish, wildlife, aquatic
life and recreation within the Snake River Basin at acceptable
levels and that this is in the public interest, State law
provides for the Water Resource Board to apply for a water
right for unappropriated water for minimum flows necessary "for
the protection of fish and wildlife habitat, aguatic life,
recreation, aesthetic beauty, transportation and navigation
values, and water quality.™ The minimum stream flow legislation,
where appropriate, can be used on the Snake River and tributary
streams to enhance these values. Tributary streams in the Snake
River Basin which the Board has identified as key river segments
needing protection are identified in Policy 7.

Policy :32H - Water Quality and Pollution Control

It is the policy of Idaho that the use of water to provide
pollution dilution is not a beneficial use of water.

EXisting state and federal water guality programs should be
sufficient to protect the current high water quality associated
with streams within the basin. Any allocation of water for
minimum streamflow is directed towards meeting fish, wildlife,
and recreational needs, not to the dilution of pollution. .

Policy 32T - New Surface Storage * : —— o

. It is the policy of Idaho that applications for large sur- -
face storage projects upstream from the Murphy gage be approved :
‘when it is determined that those projects are needed to meet

new uses after consideration of then existing public interest
criteria,. Approval of new storage projects that would divert

water from the mainstem of the Snake River between Milner and the

Murphy Gaging station during the period November 1 to March 31

should be coupled with pProvisions that mitigate the impact such
depletions would have on the generation of hydropower,

i R R
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This policy addresses the approval of new surface storage in
the basin but does not apply te already approved projects. a
study of all existing social, legal and economic constraints on
allocation and use of water ip existing storage facilities will
be made to determine whether new storage projects are needed. an
attempt will be made to modify those constraints that are found
te prevent reasonably full use of existing storage. Such study
shall not delay applications for new storage projects. In
addition, permits for these new projects may be issued during the
study period, if they are found to be in the public interest,
Public interest as used within this policy does not include the
Provisions of § 42-203 (c) Idaho Code

"Large surface storage projects"™ are those which have the
potential for significantly impacting existing uses. Projects
for which approval is required under § 42-1737, Idaho Code, would
be such projects. Smaller projects could also have significant

impacts, but stock water pends, and waste water re-pumping ponds
would not be included, for example.

New storage projects that would divert water from the Snake
River between the Milner and Murphy gaging stations during the
November 1 to April 1 period are subject to the requirement
that the impact such depletions have on hydropower generation is
mitigated. Mitigate is defined as causing to become less harsh
or hostile, and is used here rather than compensate which connotes
equivalence. Methodology will be developed by the Water Resource

Board for use in calculating impacts on hydropower generation.

Policy 32J - Stored Water For Management Purpeoses

It is the policy of Idahe that reservoir storage be acquired
in the name of the Idaho Water Resource Board to provide manage-

ment flexibility in assuring the minimum flows designated for the
Snake River, :

The Department of Water Resources is expected to allocate
the unappropriated waters and the power rights held in trust by
the state in such a manner as to assure minimum flows at
designated key points on the Snake River. The impacts of ground-
water use within the basin on the timing of aquifer discharge to
the river is such that at some time stored surface water may be

necessary to maintain the designated minimum flows.

At this time there is unallocated reservoir storage withip
the basin which could be acquired by the state. These waters
would provide flexibility for management decisions and provide
assurance that the established minimum flows can be maintained,
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The state should act to acquire sufficient reservoir storage for -
this purpose. 1In the future no unallocated stored water will be :
available and it may be impossible to acquire sufficient water to
satisfy river demands. Until such time as these waters are neaded
for management purposes, they shall be credited to the Water
Supply Bank and funds obtained from their lease or sale shall
accrue to the Water Management Account,

PASSED AND APPROVED this 1st of March, 1985,

GENE M. GRAY, Chzﬁjﬁnan

ATTEST:

IJ.M
JAME SHAWVER, Secre tary

1 nd tﬁp‘l 0‘
i and cenibie’
= neforegoing s A UUE T departmont O 5

the document ?f?s/w
of

Water Resogf®
Signed jis—d2
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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSION

Before Commissioners: Martha 0. Hesse, Chairman; '
: Charles G. Stalon, Charles A. Trabandt,
Elizabeth Anne Moler and Jerry J. Langdon,

Twin Falls Canal Company ) Project No. 2899-003
North Side Canal Company, Ltd. )

ORDER ISSUING LICENSE
(Major Project)

(Issued December 15, 1988)

On July 27, 1984, the Twin Falls Canal Company and the North
Side Canal Company, Ltd. (CC) filed a jeint application for
license under Part I of the Federal Power Act (FPA) to construct,
operate, and maintain the Milner Hydroelectric Project No. 2899,
to be located at the existing Milner Dam and Twin Falls Main
Canal on the Snake River in Twin Falls, Cassia, Jerome, and
Minidoka Counties, Idaho. Parts of the project would occupy
lands of the United States managed by the Bureau of Land
Management (BLM) of the Department of the Interior. The project
would consist of the Milner Dam and Reservoir, medifications to
6,500 feet of the Twin Falls Main Canal to increase its capacity,
a control structure on the canal that would divert the additional
flow into a forebay, a penstock, a powerhouse located on the
irrigation canal 1.6 miles downstream of the dam and containing a
single generating unit rated at 43,650 kilowatts, and a 1.4-mile-

- long transmission line.

Notice of the application has been published. The Idaho
Department of Fish and Game (IDFG) and the Idaho Department of
Water Resources (IDWR) became intervenors in the proceeding. The
motions te intervene and comments filed by agencies and
individuals have been fully considered in determining whether to
issue this license. The issues raised by the intervenors are
discussed below. :

The Commission currently is in the process of preparing an
environmental impact statement (EIS) assessing, inter alia, the
potential cumulative impacts of the Milner Project No. 2899 and
three other proposed hydroelectric projects on the environmental .
resources of the Snake River Basin. A draft EIS (DEIS) was

BRSMO011646
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issued in November 1987. ]/ Due to new circumstances and new
information received after the DEIS was issued, a Notice of
Intent to Prepare a Supplement to the DEIS and to hold public
meetings was issued on July 15, 1988; public meetings were held
in Twin Falls, Idaho, on August 19, 1988. At these meetings, cc
informed the Commission that there was a serious concern for the
structural integrity of the 85-year-old Milner Dam and that
failure of the dam during the irrigation season could result in
near total crop failure on the 440,000 acres served by the

dam. 2/ :

Following a meeting with CC and an inspection of Milner Dam,
the Commission's Division of Dam Safety and Inspectiens concluded
that there is a -high risk of failure at the Milner Dam in the
event of a seismic event (earthguake). A complete dam failure
could lead to partial or total crop failure, since such a failure
would prevent diversion of water into the irrigation canal.

CC intends to use the revenues from the sale of electric
power to be generated by the project to obtain the funds
necessary to strengthen Milner Dam and upgrade its spillway. cCcC

states that, absent these revenues, funding repair of the dam

would result in severe economic hardship to many of the 7,500 CC
shareholders who depend on irrigation waters from Milner Dam for
their livelihood. According to CC, having the shareholders bear
the total cost of repairs could cause some shareholders to lose
their farms and would cause significant adverse impacts to a
local economy that is already suffering the effects of the
general economic problems of the farming industry.

The final EIS (FEIS) for the four projects on the Snake:
River is not expected to be completed until late summer or early
fall of 1983. Thus, waiting for completion of the FEIS before
action on the license application for Project No. 2899 could
cause a delay of up to two years in starting the repair of Milner
Dam, during which time there would be a risk of dam failure, If
a license for the Milner Project is issued at this time, the
necessary financing and other arrangenents could be made so as to
complete the dam repairs in one year or less.

V4 Draft Environmental Impact Statement for the Twin Falls
(FERC No. 18), Milner (FERC No. 2899), Auger Falls (FERC No.
4797), and Star Falls (FERC No. 5797) Hydroelectric Projects
on the Mainstem Snake River, Idaho, Federal Energy -
Regulatory Commission, Washington, D.C., November 1987.

2/ See the attached Safety and Design Assessment (S&DA) for a

more detailed description of the dam safety concerns
regarding this project. |
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Council on Environmental Quality (CEQ) regulations
implementing the procedural provisions of the National
Environmental Policy Act (NEPA) state that, where emergency
circumstances make it necessary to take an action with
significant environmental impacts without following CEQ
regulations .(e.g., without first preparing an FEIS), the agency
taking the action should censult with CEQ regarding alternative
arrangements. Such arrangements are to be limited to actions
necessary to control the immediate impacts of the emergency. 3/
Pursuant to CEQ's regulations, the Commission consulted with CEQ
and requested concurrence with a plan to proceed with the
licensing of the Milner Project prior to completion of the FEIS
on the four projects on the Snake River. 4/ Consistent with the
emergency provisions CEQ's regulations, the CEQ approved the
Commission's plan to license the hydroelectric facility at the
Milner Dam prior to completion of the FEIS. 5/

II.

Commission staff has proposed development of a Comprehensive
Water Block (CWB) for the four projects in the Snake River Basin
included in the DEIS. As described in more detail in the Scoping
Document Supplement (Supplement) prepared for this proceeding in
October 1988, &/ the objective of the CWB is to provide target
flows at the projects when water is available in excess of
irrigation needs. The CWB represents the combined amount of
water needed to provide target flows for protection and
enhancement of environmental resources associated with the four
projects addressed in the DEIS. Under the CWB proposal, each of
the four projects, if licensed and constructed, would provide a
. sub-block to the CWB; the size of the individual sub-blocks would

be different for each project, due to the fact target flows would
be based on what is needed to mitigate impacts at each specific
project. The size of the CWB would also vary from yvear to year
depending on the amount of flow in the river and the availability
of water in excess of irrigation needs.

See 40 C.F.R. § 1506.11 (1988).

Letter from Martha O. Hesse, Chairman, Federal Energy
Regulatory Commission, October 25, 1988).

Letter from A. Alan Hill, Chairman, CEQ, October 27, 1988.

RE g

Information regarding the Supplement was published in the
Federal Register on October 15, 198a. See 53 Fed. Regq.
42,997. Scoping meetings on the Supplement were held in
Boise and Twin Falls, Idaho, on November 2, 1988.
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The CWB proposal would require the licensees for the four
projects to lease water for the CWB from the Upper Snake Water
Supply Bank (Water Bank). The State of Idaho established the
Water Bank as a convenient means to allow and account for the
rental of water by those irrigators in need of additicnal water
from those who have excess water. Irrigators who estimate that
their water storage rights would be in excess of their require-
ments in any year may place a portion of their storage right in
the Water Bank, to be leased by others, with irrigators receiving
first priority. Any water that is not leased in any year is lost
if all of the upstream storage is refilled in the following year.

IDWR, by letter dated September 30, 1988, stated that it
appears that structured reliance on the Water Bank through the
CWB mechanism can be successful in meeting prescribed mitigative
flows on the mainstem of the Snake River. Furthermere,
Commission staff discussions with IDWR staff regarding the
operation of the Water Bank revealed that: (1) water has been
available for lease from the Water Bank in all years since its
creation; (2) Idaho Power Company has leased water for power
generation from the Water Bank in every year since its creation;
(3) future water availability likely will increase due to
increased irrigation efficiencies; (4) it is highly probable that
water will be available in the Water Bank in excess of irrigatien
demand in the future, except in very bad water years; and {(5) the
cost of water from the bank is currently very reasonable, and is
expected to remain so in the foreseeable future.

Under the CWB proposal, each licensee would be responsible
for providing project-specific target flows. Target flows to be
set for the projects would recognize the physical limitations of
the river system so that they would not interfere with irrigation
operations and would not flood low-lying areas. Flows to be
released for project-specific target flows would be accounted for
when the water is released from the upstream American Falls
Reservoir and measured below Milner Dam. Thus, the CWB would be
an accounting mechanism for licensees tec equitably share the
responsibility for mitigative flows, since water which is
released from American Falls Reservoir would flow through all of
the four proposed projects. .

As discussed below, we believe the CWB proposal is an
appropriate means to provide mitigative flows while recognizing
the need to protect irrigation needs in the area. Accordingly,
Article 401 of the license requires CC to meet the target flows
specified by Article 407 of the license by renting water.from the
Water Bank when it is available.
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III. Environmental Impacts

Rehabilitation of Milner Dam would invelve excavation of
rock materials, construction of access roads leading from the
excavations to the dam, associated staging areas, and a cofferdam
to dewater a small area in the reservoir when reconstructing the
spillway. These activities would cause minor erosion,
sedimentation, localized movement of loose rock materials, and
temporary increases in suspended sediment in Milner Reservoir
during placement-and removal of cofferdams. In order to ensure
that impacts on soils and geologic resources. are minimized,
Article 402 requires CC to include measures to minimize erosion
and sedimentation and to control slope stability when submitting
final design specifications for rehabilitation of Milner Dam.

During project construction, localized erosion,
sedimentation, and temporary increases in turbidity-and suspended
sediments would occur until disturbed land surfaces are '
stabilized. Blasting for the powerhouse and tailrace excavation
and construction of the access road could cause localized
rockfall and mass movement of loose materials, and placement and
removal of cofferdams would temporarily increase suspended
sediments and turbidity within the Snake River.

With implementation of a detailed, site-specific erosion, .
sediment, and slope stability control plan that incorporates cc's :
proposed mitigation and the mitigation measures recommended in
the DEIS, the effects on soil and geologic resources would be
miner. 7/ Article 402 requires cc to prepare a detailed, site-
specific plan to control erosion, sedimentation, and slope
stability that includes control measures proposed by CC and
recormended in the DEIS.

B. Hater Quality
1. W - c ific

In a letter dated January 27, 1684, cC requested water
quality certification pursuant to Section 401(A) (1) of the Clean
Water Act from the Idaho Department of Health and-Welfare—(IDHW).
IDHW granted water quality certification for the Milner Project
on September 30, 1985. Since IDHW did not act on the
certification request within one year from the date it received
the request, water quality certification was deemed waived by

1/ ee Section 4.1.1.1 of the DEIS.

-
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Order No. 464. 8/ However, since we believe the three conditions -
contained in the water quality certificate, which address erosion
control, speil dispeosal, and storage of fuels and chemicals are
nfcessary, we are including them as part of Article 402 of the
license. :

The water quality in the Upper Snake River Basin is
generally good, and is categorized as Class A by IDHW. Water
uses to be protected include domestic and industrial water
supply, irrigation, livestock watering, and salmenid fish
spawning and rearing. '

In the 1960's, Milner Reservoir had poor water quality
conditions resulting from municipal and industrial peint source
discharges. During periods of reduced discharges, low dissolved
oxygen concentrations (DO) in Milner Reservoir resulted in maior
fish kills. Substantial reductions in these peint source
discharges in the 1970's, however, have contributed to better
water quality conditions in the reserveir.

Temperature and DO sampling conducted by CC's consultant in
June to September 1983 and in August to December 1987 indicate
that Milner Reservoir does not thermally or chemically stratify
and that DO and temperature levels in the river below Milner Dam
are similar to these in Milner Reserveoir. These levels met the
state water quality standards at all depths sampled in Milner
Reservoir and in the Snake River below Milner Dam.

-

The Environmental Protection Agency (EPA) reports that in
past years the surface waters of Milner Reservoir contained high
concentrations of heavy metals. Since 1979, EPA reports that
concentrations of zinc, cadmium, and copper in Milner Reservoir
and in the Snake River below Milner Dam have ranged from 0 to 50
micrograms per liter (ug/l), from .2 to 2 ug/l, and from 1 to 8
ug/l, respectively. However, these concentrations are below
levels reported by EPA that adversely affect freshwater aquatic
organisms. 9/

8/ 52 Fed. Reg. 5446 (February 23, 1987), FERC Stats. and Regs. : i
III, ¥ 30,370 (effective May 11, 1987); reh'g denied, 52
Fed. Reg. 13,234 (April 22, 1987), 39 FERC § 61,021 (Order
No. 464-A), petitjons for reconsideratijon dismissed, 41 FERC
§ 61,206 (1987) (Order No. 464-B).

9/ See generally Section 4.2.1 of the DEIS.
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(A) Proiect Construction

Construction activities in Milner Reservoir and in the Snake
River below Milner Dam would disturb sediments and other
unconsclidated deposits that likely contain heavy metals or other
toxic substances. Improper removal and disposal of sediments or
uncoensolidated deposits could disperse heavy metals or other
toxic substances inte the water column and would adversely affect
the aquatic resources downstream. Although the entire project
area need not be tested, Article 403 requires CC to test any
sediment or unconsolidated materials within the Snake River and
Milner Reservoir that would be dredged or excavated in
conjunction with project censtruction for the presence of any
heavy metals or. other toxic substances, so that any contaminated
materials would be identified, safely removed, and disposed of
with minimal adverse effects on water quality and aquatic
organisms.

(B) Project operation.

The propesed powerhouse would have the capacity to use flows
of from 900 to 4,000 cubic-feet-per-second (cfs). Typically, the
flows that pass Milner Dam in the summer are low, not generally
exceeding 500 cfs, and the proposed powerhouse would not be
expected to operate from approximately mid-June through mid-
September.

Operation of the proposed project would not affect the water
quality in Milner Reservoir: however, CC's proposed minimum flow
of 58 cfs in summer during the irrigation season would likely
result in substantial adverse impacts on water temperature and DO
within the l.6-mile-long bypassed reach. The DO and temperature
of the water released from Milner Dam during summer would likely
change as it flows downstream through the bypassed reach. The
magnitude of these changes would depend on a number of factors,
with the major controlling factor being the rate of stream
discharge through the bypassed reach.

A reduction in the volume of water flowing through the
bypassed reach would reduce water velocity and depth and increase
the travel time. Consequently, the effect of solar radiation
would be intensified and water temperature would iTiciéass in
summer. Much slower velocities in the bypassed reach could also
contribute to the growth . -of the already abundant aquatic plants.
Increased plant respiration and decomposition would cause DO
reductions. . .

Based on the cress-sectional and longitudinal profiles of
the river channel below Milner Dam and the available data
relating discharge to DO and water tenperature, a flow of 200 to
300 cfs would likely have minimal impact on water temperature and
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DO in the bypassed reach. Flows within this range would likely
provide sufficient water velocity and depth, and in turn reduce
the travel time through the bypassed reach, thus minimizing the
effect of solar radiation on water temperature. A target flow
established within this range would likely provide water quality
conditions that are suitable for maintaining a put-and-grow trout
fishery. 10/ The target flows required by Articles 407 and 415
during project operation for the maintenance of the fish and
recreational resources, respectively, would minimize the impacts
of project operation on water temperature, DO, and sedimentation
in the bypassed reach. -

The DEIS recommended that CC implement a water quality
menitoring plan that should include provisions for discharging
sufficient water to the bypassed reach to minimize the effects of
the proposed project on the water gquality of the Snake River
during project operation. Wwater quality impacts would be most
critical during lew water years and during summer months that
coincide with low flows, high nutrient levels, and elevated water
temperatures.

CC should implement a water guality monitoring plan along
the bypassed reach. Therefore, Article 404 of the license
requires CC to monitor the water quality of the Snake River to
determine if water temperatures and DO necessary for the survival
of a trout fishery within the bypassed reach are being maintained
by the target flow released from Milner Dam. If the results of
the monitoring required by Articles 404 and 409 show that levels
of DO and temperature in the bypassed reach are not sufficient
for maintaining a put-and-grow trout fishery, Article 409
requires CC to implement other fishery mitigation.

C. FEishery Resources
1. Existing Environment
| (A) mln.er_&g_s_e_mu

Milner reservoir supports both warmwater and coldwater
fisheries. The warmwater species include smallmouth bass, )
largemouth bass, yellow perch, channel catfish, brown bullhead,
and black crappie. The coldwater species are rainbow trout,
cutthroat trout, brown trout, and mountain whitefish. Also,
numerous nongame -species inhabit the reservoir. The coldwater
species occur primarily at the headwaters of the reservoir. IDFG
stocks catchable rainbow trout in the headwaters of Milner
Reservoir near Burley, Idaho.

10/ This fishery resource is discussed in Part II C 4, ipfra.
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Milner reservoir has a sandy substrate and is devoid of
three dimensional structure such as rocks or boulders. The sandy
substrate probably limits the production of aquatic invertebrates
typically fed upon by fish. Further, the lack of structure
limits warmwater fish production because structure is used by
warmwater fish for spawning and for cover. 1/ '

The Idaho Fisheries Management Plan 12/ states that
warmwater fish such as smallmouth bass, and channel and blue
catfish will be stocked in the reservoir toc meet the demand for
the warmwater fishing in Milner Reservoir. The Fisheries
Management Plan states that the management direction for Milner
Reservoir include improving warmwater fish habitat.

(B)

Game fish use below Milner Dam is seasonal and depends on
flow levels. Rainbow trout, cutthroat trout, brown trout,
rainbow-cutthreoat trout hybrids, mountain whitefish, channel.
catfish, largemouth and smallmouth bass, and yellow perch have
been collected in the Snake River below Milner Dam. Nongame fish
such as Utah dace, redside shiners, and mottled sculpins
dominated the catch during the low flow period. 13/

Water diversions for irrigation limits trout use of the
proposed bypassed reach primarily to the non-irrigation season.
Water diversions from April through Octcber for irrigation
deliveries significantly reduce the amount of water flowing
downstream of Milner Dam. These flow reductions during the
irrigation season, along with the likely changes to water
quality, increased water temperature and decreased DO
concentration, decreases the suitability of the downstream area
for trout.

The Fisheries Management Plan for the Snake River below
Milner Dam calls for a "yield trout fishery" with an approximate
catch rate of 0.5 fish per hour. According to the Fisheries
Management Plan, rainbow trout consisting of wild and hatchery
fish would support the yield fishery.

11/ See Section 3.3.2.1.1 of the DEIS.

12/ Idaho Department of Fish and Game, 1986, Fisheries
Management Plan 1986 - 1990, Boise, Idaho, 274 pp.

13/ See Section 3.3.2.1.2 of the DEIS.

T
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2. Inppacts
(A) Preject Construction

Constructing the Milner Project and upgrading the dam would
cause short-term increases in suspended and dissolved solids
which would ultimately be deposited in downstream areas. The
siltation could negatively affect mountain whitefish spawning in
the bypassed reach, but would have actual little effect, due to
the fact that so few fish occur or spawn in the bypassed. reach.
Siltation from construction activities would have little effect
on other aquatic resources, because the siltation would be
flushed out during the next high flow pericd. Further,
implementing the erosion control and sedimentaticn plan required
by Article 402 would limit sources of sediment. The potential
for toxic substances affecting the downstream aquatic resources
would be low because of the sediment testing and sediment removal
requirements of Article 403,

(B) Project oOperatio

Operating the Milner Project would increase the time period
for diverting water from the reservoir to the Twin Falls Main
Canal. Typically, CC now diverts water during the irrigation
season from April through October. With the project operating,
CC would divert water all year and would reduce the frequency of
spillage over Milner Dam. Fish passing- over Milner Dam with the
high spillage flows is probably the primary mechanism by which
trout populate the bypassed reach. Project operation would I
substantially increase the number of fish diverted to the canal, i
where they would enter the project intake and would be killed or i
injured by the turbines or would ne longer be recruited to the A
bypassed reach or downstream areas, i

CC proposes to mitigate for adverse project impacts by i
enhancing the fish habitat in Milner Reservoir instead of : '
installing a fish screen to mitigate the turbine-induced fish
losses. The DEIS agreed with CC's reservoir enhancement
propesal, but expressed reservations about the probability for
success. 14/ In its motion to intervene, IDFG stated that
enhancing the habitat in Milner Reservoir would partially
mitigate for turbine-induced fish mortality, — - -

Enhancing the warmwater fish habitat by providing structures
for holding and rearing habitat, or increasing spawning areas and
stocking warmwater fish in Milner Reservoir as described in the
Fishery Management Plan, would adequately mitigate turbine-
induced fish losses. Therefore, CC should finance the

14/ See Section 4.2.2.1.2 of the DEIS.
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‘development of the Milner Reservoir warmwater fishery as
described in the Fisheries Management Plan. In addition, cC
should fund stocking of warmwater fish species in the reservoir
in cooperatieon with the . IDFg. Stecking warmwater fish in the
reserveir in cooperation with the IDFG and enhancing the
reservoir Habitat would be consistent with the Fisheries
Management Plan. Article 405 requires CC, after consultation
with IDFG, to develop, implement, and finance a warmwater fish
stocking program and a habitat enhancement plan that is
consistent with the Fisheries Management Plan for Milner
Reservoir to mitigate the adverse effects of the project on the
fishery resources.

CC should censult with IDFG and develop a plan to moniter
the effectiveness of the reservoir enhancement structures and the
fish stocking program. Specifically, CC should determine if
additional warmwater fish stocking is necessary to meet the
objectives of the Fisheries Management Plan for Milner Reservoir.
The monitoring would alse assist in determining the length of
time the structures would remain in place and provide fish
habitat. We conclude that a five-year monitoring program would
provide sufficient information to determine if the nitigative
measures are adequate. The monitering alse allows for correcting
those that are not working. Therefore, Article 406 requires cCcC
to conduct a reservoir fish habitat and fishery study for at
least five years to determine if the fish habitat enhancement
structures have remained in place and are functioning as desired
and to determine if additional warmwater fish need to be stocked.

3. lnstream Flow

CC proposes to release 58 cfs during the irrigation seasen
and 150 cfs during the non-irrigation season. However, cC did
not provide a biological rationale for these flow proposals or
for the seasonal difference in the flows. The DEIS found that 58
cfs would prevent fish movement in the bypassed reach and would
degrade fish food production by increasing channel sedimentation. 15/
The propesed 58 cfs minimum flow would provide slightly improved
instream flow conditions, because it would prevent the extreme
low flow events that occasionally occur. '

Operating the project during the nen-irrigation season with
the proposed 150 cfs minimum flow would significantly reduce the
amount of trout habitat in the 1.6-mile-long bypassed reach
acceording to conventional instream flow methodoleogies, would
severely reduce trout recruitment and use of the bypassed reach
during the non-irrigation season, and would reduce invertebrate
production. 16/ Proposed project operation would reduce the

15/ See Section 4.2.2.1.1.3.1 of the DEIS.

is/ 1d.
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amount of trout habitat and eliminate spillage over the dam mach
of the time and, therefore, preclude trout movement over the dam
to the bypassed reach. Thus, the propesed non-irrigation season
minimum flow would cenflict with the management direction of the
yYield fishery, because trout recruitment and suitable trout
habitat would not be maintained in the bypassed reach.

The DEIS racommended that CC maintain minimum flows of 58
cfs and 1,260 cfs in the irrigation and nen-irrigation seasons,
respectively, to protect the downstream fishery resources. 17/
The DEIS alsc recommended a minimum flow of 300 cfs in the
irrigation season to partially mitigate the cumulative adverse
impacts to the resident trout and other resources. 18/ Since the
DEIS' 300 cfs recommendation to mitigate cumulative impacts
superceded the 58 cfs minimum flow for fishery resource
protection, the DEIS concluded that minimum flows of 300 cfs in
the irrigaticn season and 1,260 cfs in the non-irrigation season
were needed. Flows derived by the Tennant Methodology, 19/ the
stream rescurce maintenance flow study, 20/ and the minimum flows
recommended in the DEIS to protect the fishery resources in the
bypassed reach during the non-irrigation season range from 720
cfs to 2,190 cfs.

Release of the above flows for fishery protection purposes
during the irrigation season would interfere with irrigation and
thus could have a severe impact on the farm-based economy of the
area. Furthermere, the release of the flows recommended for the
non-irrigation season would reduce generation and hence the
revenues necessary to repair Milner Dam. We believe that the
need to protect irrigation usage and provide sufficient
generation outweigh the need to protect the fishery resources.
Accordingly, we will not require CC to release the flows

17/ See Section 4.2.2.1.2 of the DEIS.
18/ See Section 5.1.2 of the DEIS.

12/ D.L. Tennant, 1976, Instream flow regimes for fish,
wildlife, recreation, and related environmental resources,
Pages 359-373. In Orsborn, J. F., and C. H. Allman, (ed.),
Proceedings of the Specialty Conference on—-Instream -Flow
Needs, Volume II, American Fisheries Society, Bethesda,
Maryland. ' ,

20/ T. Cochnauer, 1976, Stream Flow Investigation, Project F-9=-
R-1, Job I, evaluation of applicability of water surface
profile predictive modeling in reference to stream resource
maintenance flow (SRMF) determinations, Job II, stream
resource maintenance flow determinations on the Snake River,
Idaho Department of Fish and Game, Boise, Idaho, 44 PP-.
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referenced above. However, we are reqdiring CC, by Article 407,
to release a target flow of 200 cfs.

The loss of trout habitat in the non-irrigation season is
offset somewhat by eliminating the extreme low flows that have
occurred during the irrigation season, thus allowing trout to use
the bypassed reach more consistently. A stable flow of 200 cfs
would slightly enhance the fishery resources by centinually
maintaining a limited amount of habitat that would occasionally
be eliminated by the low flow events. Therefore, 200 cfs would
probably maintain sufficient water quality teo maintain a put-
and-grow trout fishery in the bypassed reach. ' As just indicated,
Article 407 requires CC to maintain a target flow of 200 cfs
below Milner Dam. 21/ :

The Snake River downstream of the proposed powerhouse would
benefit from the 200 cfs target flow. Releases from Milner Dam
would prevent the extreme low flow periods. In addition to the
releases from Milner Dam, the incentive to operate the powerhouse
would provide water to downstream areas that would not typically
have occurred during the irrigation season. Therefore, the
fishery resources downstream of the bypassed reach would benefit
more than those in the bypassed reach.

4. e : emer

The primary source of trout to the bypassed reach is
recruitment from upstream areas. As mentioned above, proposed
operation would reduce spill from Milner Dam and eliminate much
of this recruitment. .

In order to mitigate for the decreased recruitment to the
downstream Snake River fishery and the loss of trout habitat in
the Snake River in the nen-irrigation season, CC should institute
a put-and-grow trout fishery 22/ in the l.6-mile-long bypassed
reach of the Snake River. CC should consult with IDFG to
determine the sizes and numbers of trout to stock and to
determine the area or areas in which to stock the trout. ccC
should stock the trout in areas that provide easy and safe access
for anglers. This would provide a high value recreational
fishery in this area. .

21/ The 200 cfs target flow is not a minimum flow, and CC does
not have to release the flow unless water is available.

22/ The Idaho Fisheries Management Plan defines a put-and-grow
fishery as one where the fish are expected to survive and
grow and contribute to the fishery for a extended period of
time. : )

BRSM011658



Project No. 2899-003 : =14~

Article 408 requires CC to develop and to implement a put-
and-grow trout fishery in the l.6-mile-long bypassed reach of the
Snake River. We conclude that developing this trout fishery
would mitigate the lost trout habitat in the Snake River
resulting from reduced flows and would mitigate the reduced fish
recruitment..to the bypassed reach. Enhancing the trout fishery
in the bypassed reach through hatchery supplementation would not
conflict with the management direction for this section of the
Snake River as described in the Fisheries Management Plan.

There is the possibility that the stocked fish would move
downstream with the current where they would no longer be
available to the anglers or where they could perish due to
insufficient habitat or poor water quality. Therefore, CC should
conduct a study to determine if the trout move downstream and if
the trout are surviving long enough, depending on water
temperature and DO concentration, to remain available to anglers.

CC should file annual reports about the survival, growth,
and movement of the trout and how the water quality at 200 cfs
affects their survival, growth, and movement. If it is '
determined that the trout stocked in the bypassed reach are not
surviving, are not growing sufficiently, or are moving out
immediately, then CC should consider stocking trout in other
areas of the Snake River such as the head of Milner Reservoir
near Burley, Idaho. In conjunction with this study, the results
from the water quality monitoring required by Article 404,
particularly water temperature and DO, will provide valuable
information to determine if 200 cfs provides conditions conducive
for establishing a year round trout fishery.

We conclude that a five-year monitoring program would
provide sufficient information to determine if the trout -stecking
program is successful. If the results indicate that the trout
stocking program is not successful, the monitoring allows for:
changing the stocking rates, the size and species of trout
stocked, and the stocking location. Article 409 requires CC to
conduct a five-year trout monitoring study and to file annual
reports on the results of each years studies. ’

C. Ramping Rate o -

Rapid alteration of streamflows during project startup would
strand fish in the bypassed reach when submerged areas quickly
drain, because of rapid decreases in the amount of water
available to maintain existing habitat. To protect the fish and
other aquatic resources from rapid, project-induced flow
reductions, the DEIS recommended that CC limit the maximum rate
of change in the flow in the Snake River. 23/

23/ See Section 4.2.2.1.2 of the DEIS.

-
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The ramping rate of one foot per hour recommended to protect
whitewater boaters would also pProvide a measure of protection for
fish and invertebrates inhabiting the bypassed reach. We believe
that a one foot per hour ramping rate would adequately protect
the fishery resources of the bypassed reach during project’
startup. Article 410 requires ¢c to implement a ramping rate of
one foot per hour and to determine if this rate would adequately
prevent stranding of fish and would protect the recreationists
using the bypassed reach and downstream areas based on a site
specific study. CC should consider structural measures during
the design of the powerhouse(s) to facilitate implementing the
ramping rate. . s

D. Rapto LD c e

Transmission lines, particularly those in open, relatively
treeless areas with few perching sites, may pose an electrocution
hazard to raptors and other large birds. 24/ Collisions with the:
lines may be an additional source of mortality. . The U.S.
Department of the Interior recommends that the project _
transmission line be designed and constructed to minimize these
sources of avian mortality. CC has agreed to use an appropriate
design to prevent electrocution of raptors. To ensure the
protection of raptors and other large birds in the project area,
Article 411 requires CC, after consultation with the fish and
wildlife agencies, to design and construct the transmission line
according to accepted quidelines for raptor protection.

El

During construction of the proposed project, approximately
22 acres of upland shrub-grassland habitat would be
disturbed. 25/ CC proposes to reseed the disturbed areas with a
mixture of grasses and native shrubs, but does not provide a
detailed revegetation plan. As discussed in the DEIS, ¢€C should
develop and implement a detailed plan to revegetate disturbed
upland areas, with the goal of establishing high quality wildlife
habitat. 26/ The plan, required by Article 412, should be
developed in consultation with the appropriate agencies, and
should contain, at a minimum, a description of plant species to
be used, an implementation schedule, a description of planting
methods, fertilization and irrigation requirements,..and a-
monitoring program.

24/ See Section 4.3.1.1 of the DEIS.

25/ 1d.
26/ See generally Section 4.3 of the DEIS.
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To enhance the project area for wildlife, CC proposes to:
(1) construct two osprey nesting platforms in Milner reservoir;
(2) develop artificial burrows for use by burrowing owls; and (3)
construct an unspecified number of nesting structures for Canada
geese in the project vicinity. CC does not, however, provide
final designs, locations, and monitoring plans for these
enhancement measures. The proposed measures, if successfully
implemented, could enhance wildlife use of the project area.
Therefore, Article 413 requires CC to provide a detailed plan for
providing the proposed wildlife enhancement measures, including,
at a minimum: (1) the final design of the goose nesting
structures, osprey-nesting platforms, and burrowing owl burrows;
(2) the location of the enhancement features; (3) a schedule for
providing the enhancement features; and (4) a description of a
program te monitor and maintain the enhancement features.

Approximately 6.1 acres of riparian wetlands will be
eliminated by project development. 27/ CC has identified four
sites totalling 18.2 acres along the project canal where wetlands
could be created. Of those 18.2 acres, CC proposes to create
10.2 acres to satisfy the wildlife agencies' recommended 1.0 to
1.5 loss to replacement ratio for riparian wetlands.
Construction would also result in the permanent loss of 26.6
acres of upland shrub-grassland, including 2.0 acres of BIM's
isolated tract No. 23. The IDFG recommends that 26.6 acres of
upland habitat, off-site if necessary, be developed and donated
to IDFG as mitigation for upland losses. CC has agreed to
replace lost upland habitat according to accepted IDFG
guidelines. :

Rather than develop another mitigative plan using upland
habitat, possibly at an off-site location, we believe that it
would be more beneficial to wildlife, as well as more practical,
to provide additional riparian habitat in the immediate project
area. Sufficient mitigation for both upland and wetland losses
would be provided by adding 5.3 acres of riparian wetland habitat
to the 18.2 acres of potential replacement habitat already
identified by CC. This total of 23.5 acres of riparian wetland
replacement habitat would include 13.3 acres for replacing 26.6
acres of lost upland habitat, This 1.0 for 2.0 ratio seems
reasonable considering the much greater wildlife value of
riparian wetlands, the wetlands comparative scarcity in the
project. area, and the high priority given to the protection of
wetlands compared to upland habitat.

27/ See Section 4.3.1.1 of the DEIS.
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IDFG agrees with this approach for replacing upland habitat
with riparian habitat 28/ CC should have little difficulty
providing the additional 5.3 acres by either enlarging the four
sites already identified or by developing additional nearby sites
along the canals or adjacent to Milner Reservoir. Article 414
requires CC to develop and maintain 23.5 acres of riparian
wetland habitat to replace riparian wetlands and upland habitats
lost to project development.

The operation of the 85-year-cld Milner Dam is essential for
the diversien of Snake River flows tc the three gravity canals
that provide water to irrigate approximately 440,000 acres of
agricultural land in south-central Idaho. 29/ If Milner Dam were
- to fail during the yearly irrigation season, from April 1 through
October 31, area farms that rely on the continuous delivery of
water from the three canals would experience a major crop
failure, bhecause they would not be able to develop alternative
irrigation systems in time to save their cultivated acreage.

Based on 1982 data collected by the Census of Agriculture,
irrigated and harvested cropland in Twin Falls and Jerome
Counties in Idaho produced agricultural sales of $270 per acre.
Thus, the less of irrigation water for 440,000 acres would result
in a $118,800,000 revenue loss for the area's farm sector. Feoed
processing establishments in scuth central Idaho, such as
Universal Frozen Foods, Ore-Ida Foods, and Amalgamated Sugar
Company, also would be adversely affected, since they would he
unlikely to locate alternative ecenomic scurces of potatoes,
beans, and sugar beets. Consequently, these companies would
decrease their production and local employment. Moreover,
employment cutbacks by the area's farms and food precessing
establishments would cause subsequent reductions in spending at
area retail trade and service establishments, with a commensurate
decline in their sales, employment, and profits.

I. Khitewater for Boaters
1. Elowsg

In the l.6-mile-long reach of the Snake River—immediately
below Milner Dam, expert whitewater boaters run continuous Class
V rapids during high .flows that .occur in early spring and late

28/ Perscnal ccmmunication, Dale Turnipseéd, IDFG, Jeronme,
Idaho, November 28, 1988.

29/ Twin Falls Canal Company and North Side Canal Company, Ltd.,
Response to DEIS, March 30, 1988. .
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fall. In 1986, about 200 visitor days of whitewater boating
occurred in the Milner reach. Much of this use occurs in April
and May when the weather is relatively warm and spring runoff is
at its peak. The vast majority of boating use consists of
kayaking; however, some rafting does occur. Boaters typically
put in at a.bridge located 0.5 miles downstream of Milner Dam and
take out either 1.1 miles below the bridge where the cClass V :
rapids end, or continue 7.0 miles downstream to a take-out point
above sStar Falls. Most boaters, however, choose to take out at
the first location, since the stretch of river below this point
is relatively calm, with only a few widely-spaced rapids.

Since the Milner reach has only become known to whitewater
boaters within the past few years, the minimum flow needed to
maintain the unique Class V experience has not been firmly
established, although boaters generally prefer flows between
5,000 and 15,000 cfs. According to the BIM, at flows below 7,500
cfs, the reach is not runnable by rafts, but can be successfully -
run at flows of 3,000 cfs, or perhaps below, in a kayak. 30/ The
Class V experience is apparently completely changed at flows
below 3,000 cfs, because many rocks are exposed, creating a
whitewater run that can be negotiated only by kayakers skilled at
technical maneuvering. 31/

Because of the short length of the Milner reach, the
whitewater experience found at certain flows at the Milner
Project can be found in greater amounts on other sections of the
Snake River and other Idaho rivers. For instance, the North Ferk
of the Payette River, near Boise, Idaho, provides several miles
of continuous Class V rapids. In addition, the 14-mile Murtaugh
reach of the Snake River, between Star Falls and Twin Falls
Reservoir, provides a day-long Class IV-to-V whitewater run which
has been compared favorably to the Colorado River. The Milner
reach does not become a unique whitewater resource until very
high flows occur (generally 10,000 cfs or above). The large
volume of water at these high flows, concentrated in the narrow
gorge below Milner Dam, creates Class V waves that are
internationally known among expert kayakers.

30/ Personal communication, Jeff Jarvis, Outdoor Recreation
Planner, BIM, Boise, Idaho, December 1, 1588; letter from
Todd Graeff, Director, Idaho Department of Parks and
Recreation, Boise, Idaho, October 10, 1985. -

21/ Jletter from Delmar D. Vail, State Director, BIM, Boise,
Idaho, January 20, 1987; personal cemmanication, Jeff
Jarvis, Outdoor Recreation Planner, BLM, Boise, Idaho,
December 1, 1988. , -
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The DEIS recommended that bypass flows between 5,000 and
15,000 cfs, when available, be released on as many as 10 weekend
days during May and June for whitewater boaters. 32/ Such flows
would provide opportunities for expert kayakers to run the 1.6-
mile-long Class V rapids below Milner Dam. Based on comments
received on-the DEIS from the IDWR and CC, and information
gathered by the staff during a Project site visit and public
meetings held in August 1938, we agree that providing these flows
at times when such flows are not made available by normal
regulation of the storage and release patterns governing flows at
Milner Dam would not be feasible. ~

Between April and October all water at Milner Dam
appropriated for use by ¢C is diverted for irrigation. Providing
flows between 5,000 and 15,000 cfs in May and June would require
the entire irrigation system for the North Side Canal Company and
Twin Falls Canal Company to be readjusted after each flow
release. This would adversely affect water delivery to crops in -
the area. However, when flows exceed system requirements by. the
magnitude that would allow customary boating use below Milner
Dam, such flows could be maintained when available to allow
boaters to continue using this unigque resource.

Table 1 below shows the occurrence of various whitewater
flows both with and without project operation based on IDWR 56-
year flow record for the Milner reach. Assuming that the minimum
flow needed to boat the Milner reach is approximately 2,000 cfs,
whitewater boating opportunities at Milner occur approximately 96
days per year during the boating season. However, project
operation would reduce these opportunities by 60 percent, leaving
approximately 38 days a year for whitewater boating.

Table 1. Av@rage percent of Occurrence of Flows Below
- Milner Dam for March, April, May, June, October, and
November, with average number of days at flow or

greater.
With With
project project
Flow 6-month Number é-month project - number
at least percentage of days percentage of days
{cfs) of occurrence per Year of occurrence per year

32/ See Section 4.5.1.2 of the DEIS.
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. 15,000 2.9 . 5.3 " 0.5 0.9
14,000 4.7 8.6 0.8 0.9
13,000 5.1 9.3 1.3 2.4
12,000 6.5 11.9 1.9 3.5
11,000 . 8.4 15.4 2.9 5.3
10, 000 .. 9.5 17.4 4.7 8.6

9,000 10.6 19.4 5.1 9.3
8,000 12.9 : 23.6 6.5 11.9
7,000 17.0 31.1 8.4 15.4
6,000 21.0 38.4 9.5 17.4
5,000 24.0 43.9 10.6 19.4
4,000 33.6 61.5 12.9 23.6
3,000 38.4 70.3 17.0 31.1
2,000 52.8 96.6 21.0 38.4

_ Although project operation would have an adverse effect on
the total continuum of whitewater boating opportunities offered
at Milner, from low flow technical kayaking to high flow Class Vv
boating, it is important to note the impacts that project
operation would have on the unique high flows (10,000 cfs and
above). Flows of 10,000 cfs and above occur on the average about
17.4 days. With project operation, the occurrence of these flows
would be reduced by almost half (49 percent), leaving about 8.6
days for boating at high flows. This represents a loss to
boaters of approximately eight days (8.8 days). -

Since these rare high flows are what make the Milner reach
important to whitewater boaters, these flows should be preserved.
This could be accomplished by requiring CC to stop operating the
project on eight days when flows at 10,000 cfs or above are
avajlable. To ensure that these flows are available
when boaters use the reach, they should be released during April
and May for eight hours during daylight hours. Flows below
10,000 cfs, however, would be reduced during project operation.
To help mitigate these impacts, when flow conditions available
make it impossible for CC to meet their obligation of providing
eight days of flows of 10,000 cfs or more, they should release
flows between 4,000 and 10,000 cfs until their obligation is met.
This would reduce project impacts on mid-range flows and ensure
that whitewater flows would be available during years when high
flows do not occur.

Article 415 requires CC, upon starting project operation,
and in consultation with the appropriate agencies and whitewater
boaters, to stop operating the project for eight hours on eight
days in April and May when flows of 10,000 cfs or above occur.
Article 415 also requires CC to release flows between 4,000 and
10,000 cfs, when available, to meet its eight-day obligation when
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eight days of flows of 10,000 cfs or above do not oceur during
April and May.

Ceasing project operation at the above-mentioned times would
result in a yearly loss to irrigators of $8,400 in revenues
generated by the project. To determine whether a better
arrangement of flow could be provided to more closely match
whitewater boater needs and to reduce the impact on project
generation, Article 418 requires CC to conduct a study in
consultation with the Idaho Whitewater Association (¥WA), the
National Park Service (NPS), BIM, the U.$. Bureau of Reclamation
(BR), IDWR, and the Idahoc Department of Parks and Recreation
(IDPR). Since boaters may not spend an entire day on the river,
it is possible that higher whitewater flows could be maintained
in the bypassed reach for less than eight hours according to
boaters needs as long as CC meet their ocbligation for providing
the equivalent of eight eight-hour days of project shutdown at
flows of 10,000 cfs or above. _ _

- To protect downstream recreationists from sudden increases
in water level and streamflow, water levels in the project
bypassed reach should not increase by more than one foot per hour
when providing releases for whitewater boating. 1In addition, a
warning system must be implemented in order to alert
recreationists of hazardous situation created by increases in
flow. A ramping rate and a warning system would allow fishermen
and other recreationists below the dam to have enough time to
leave the area before water levels and velocities become unsafe.
Article 410 requires CC to file for Commission approval a plan
for implementing ramping rates that would ensure the protection
of fish resources and downstream recreatiocnists. Article 416
requires CC to file a plan for Commission approval to warn
recreationists of increases in water level and streamflow
downstream of the dam.

In their March 30, 1988 response toc the DEIS, CC proposed to
develop a communication network that would quickly inform
recreationists of anticipated flow conditiens below Milner Dam.
Under existing conditions, high flows occur rarely and are
unpredictable for boaters. A communication network would
partially mitigate for the loss of whitewater boating days caused
by project operation by giving boaters more opportunity to plan
boating trips to coincide with desirable flows. Article 418
requires CC, after consultation with BR, IDWR, IDPR, BLM, NPS,
and IWA, to file for Commission approval a plan te provide a
communication network to inform whitewater boaters of available
whitewater flows. :
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We believe that CC should study the feasibility of stocking
the project bypassed reach with trout to provide new :
opportunities for fishing at the project site. A program to
inform the public of fishing opportunities at the project site
would be needed since presently the Milner reach receives minimal
fishing use. Also, access to be provided at the powerhouse and
at the bridge below Milner Dam could attract additional fishing
use to the project bypassed reach. To ensure that anglers are
adequately informed of fishing opportunities in the bypassed
reach, Article 408 requires CC to file for Commission approval a
plan that includes notification of anglers of fishing
opportunities.

K. Recreation Facilities

CC initially proposed to construct the following recreational
facilities: (1) a parking area to accommodate 10 vehicles at the
powerhouse; (2) kayaker access at the powerhouse:; and (3) a boat
dock near the existing boat dock at the BIM's Bicentennial Site
on Milner Reservoir. In their March 30, 1588 filing, however, CC
proposed for consideration additional facilities. These include:
(1) an interpretive center with associated picnic facilities at
or near Milner Dam, or an alternate location: (2) an additional
water ski dock or docks in Milner Reservoir near Milner Dam; (3)
further development of public facilities at the BLM Wildlife
Habitat Management area; or (4) other better suited public
facilities selected as a result of the consultation process.

Since the construction of the project would provide an
.opportunity to enhance recreation near Milner Danm, some
additional facilities should be provided to allow access for
whitewater boaters and fishermen. Other facilities mentioned
above, however, may not be needed at this time.

Article 419 requires CC to file for Commission approval a
recreation plan prepared in consultation with the IDPR, BLM, NES,
and IWA, that includes, but is not limited to: (1) provisions
for a kayaker put-in area at the bridge below Milner Dam and a
take-out area below the powerhouse with parking facilities: (2)
tailwater fishing facilities; (3) design drawings of the proposed
facilities; (4) a construction schedule for the facilities: (5) a
plan for monitoring recreational use in the project area to
determine if additional recreational facilities will be needed in
the future; and (6) documentation of agency consultation.
Article 419 also requires that cC, in designing these facilities,
consider providing the whitewater take-out area below the final
Class V rapid below the powerhouse area and away from tailwater
fishing facilities. This would avoid boater interference with
fishermen and allow boaters to run an additional Class V rapid.
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L.

Milner Dam and its associated proposed facilities are
visible to visitors to the dam site interpretive area as well as
from water users on the river and reservoir. The proposed dam
and canal medifications would blend with the existing landscape.

The power generating facilities would be located in an area
out of view of Milner Dam and in a visually natural setting
within the canyon. The naturalness of the canyon walls is a
great asset that should be maintained throughout the installation
and operation of the proposed project. The proposed access road
to the powerhouse site would cross steep canyon side slopes and
its construction would entail earth and rock cutsg and fills that
would create a linear element in the natural appearing landscape.
The proposed penstock would cross over the canyon rim and drop
nearly vertical to the powerhouse at the river's edge. This
large pipe, with its smooth surfaces, would reflect light and
contrast in color, texture, and line, with the existing natural
appearing landscape. The proposed powerhouse, substation,
transmission line, gantry crane, and tailrace would also contrast
with the natural appearing landscape because of their geometric
forms. In particular, the transmission line from the powerhouse
to the forebay would create a linear element contrasting with the
canyon walls, .

CC should study the feasibility of placing the transmission
line either underground or in a conduit attached to the penstock
from the powerhouse to the forebay area. Therefore, to ensure
that the proposed facilities are designed to minimize visual
impacts, Article 420 requires CC to submit final censtruction
plans and specifications prior to the commencement of any
project-related land-disturbing activities.

M. cultural Resources

Three historic sites listed or considered eligible for
inclusion in the National Register of Historic Places are located
within or near the impact areas of the project. The listed site
is Milner Dam. The eligible sites are the South Side Main Canal
and Milner Townsite. Six archeological sites have also heen
identified in the project vicinity. Based on a review of the
archeological report for the project, and a site visit to the
project area, the ldaho State Historic Preservation Officer
(SHPO) has stated that the sites either are not eligible for
inclusion in the National Register or lie outside the area of
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potential impacts. 33/ Project construction and rehabilitation
of the Dam would require modifications to the dam and the canal.
No construction or rehabilitation work would occur in the area of
the Townsite.

CC has filed a cultural resources managerxent plan, prepared
in cooperation with the SHPFO, to mitigate the project's effects
on the dam and the canal and to ensure that the townsite would
not be affected by construction or rehabilitation work. The plan
proposes to document in photographs, drawings, and in a report,
according to the standards of the Historic American Engineering
Record (HAER), the portions of the dam and the canal that would
be altered by the project. The Plan proposes to fence portions
of the townsite and to prohibit construction activities in the
vicinity of the townsite to ensure that no impacts to this site
would occur. 34/

The SHPO reviewed the plan and stated the following: (1) the
plan minimizes impacts to the dam and the canal and ensures that
the townsite would not be impacted; (2) rehabilitation work would
not affect the original historical fabric of the dam; (3) this
work would not significantly affect the appearance of the dam;
and (4) the plan satisfies the historic preservation requirements
for censultation with the Advisory Council on Historic
Preservation, as required by the National Historic Preservation

Act. 35/

The U.S. Department of the Interior (Interior) also reviewed
the cultural resources management plan and the cultural resources
documentation contained in the application for license, and
generally concurs with the plan and the findings of the SHPO.
Interior recommends certain revisions to the plan and the
cultural resources documentation to ensure that the plan is
implemented in a satisfactory manner and that the documentation
is complete. Specifically, Interior recommends these actions:

33/ Letters from Dr. Thomas Green, State Archeologist, Idaho

’ State Historical Society, Boise, Idaho, May 17, 1984; and
John A. Rosholt, Attorney for Twin Falls Canal Company and
North Side Canal Company, Ltd., Nelson, Rosholt, Robertson,
Tolman & Tucker, Twin Falls, Idaho, February 11, 1986.

24/ Letter from John A. Roesholt, Attorney for Twin Falls Canal
Company and North Side Canal Company, Ltd., Nelson, Rosholt,
Robertson, Tolman & Tucker, Twin Falls, Idaho, February 11,
198s. '

33/ Letter from Dr. Merle W. Wells, State Historic Preservation

Officer, Idaho State Historical Society, Boise, Idaho,
February 4, 1986.
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(1) completing documentation of the dam, canal, and townsite in
accordance with National Register eligibility criteria before
determining the specific HAER documentation or avoidance
procedures that should be implemented, to ensure that
documentation and procedures are directed at the significant
historical attributes of these sites; (2) surveying the townsite
to precisely determine the boundaries of the site, to ensure that
the site is not impacted:; (3) avoiding the use of fencing at the
townsite so as not to draw the attention of artifact collectors
or vandals; and (4) providing further documentation on one
archeological site (10-TF-641) to clearly establish that the site
is not eligible for inclusion in the National Register. 36/

To ensure that the dam, canal, and townsite are documented
and protected in an adequate manner and that the cultural
resources documentation of site 10-TF-461 is complete, CC sheould
consult with the SHPO, and also the HAER in the case of the dam
and canal, to determine the specific procedures that should be
implemented, and should implement the plan with Interior's .
recommended revisions before beginning land-disturbing or land-
clearing activities that would impact these sites. The _
documentation should be filed in a report or in separate reports,
if the documentation or avoidance procedures are undertaken at
different times, and filed with the Commission for approval. The
reports must contain a letter from the SHPO accepting the
documentation and procedures for avoiding impacts. In the case
of the dam and the canal, letters from the HAER accepting the
documentation must also be included. No rehabilitation work or
other construction work at the dam or canal or within the
vicinity of the townsite and the archeological site may commence
until CC are notified by the Commission that the filing has been
approved. Article 421 requires implementation of the revised

plan.

The project has the potential to impact archeological and
historic sites not previously identified at the project. Buried
sites may be encountered during construction. Aalso, project
facilities may be relocated or added to the project at some
future date in areas not previously inventoried for sites. Any
such archeological or historic sites should be afforded )
protection in accordance with the National Historic Preservation
Act., Article 422 requires the implementation of cultural
resources protection measures to avoid or minimize impacts to any
such sites that may be impacted by the project. Article 421

26/ Letters from Bruce Blanchard, Director, Environmental
Review, Department of the Interior, Washington, D.C.,
December 17, 1985; and Helene Dunbar, Acting Chief,
Interagency Archeological Services, National Park Service,
San Francisco, California, February 4, 1986. :

b e o s e n
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requires CC to finalize and implement its cultural resources .
management plan in a manner acceptable to the Advisory Council on
Historic Preservation.

N. Cumulative Impacts

Cumulative impacts of the four proposed projects, including .
the Milner Project No. 2899, will be fully assessed in the
Supplement and FEIS to take into consideration any changes that
occur between the DEIS and the FEIS in configuration, operation,
and mitigative measures associated with the other three projects.
Standard Articles 15 and 17 of the license 37/ reserve sufficient
authority for the Commission to order reasonable modifications of
the project structures and operations to take into account
recommendations made in accordance with the NEPA process.

Iv.

Section 10(j) of the FPA, as amended by the Electric
Consumers Protection Act of 1986 (ECPA), Pub. L. No. 99-~495,
requires the Commission to include license conditions, based on
recommendations of federal and state fish and wildlife agencies,
for the protection, mitigation, and enhancement of fish and
wildlife. The concerns raised by the federal and state fish and
wildlife agencies have been fully addressed in the DEIS, and the
conditions contained in this license are consistent with the
recommendations made by those agencies. .

V. Comprehensive Plans

Section 10(a) (2) (A) of the FPA, as amended by ECPA, requires
the Commission to consider the extent to which a project is
consistent with federal or state comprehensive plans (where they
exist) for improving, developing, or conserving a waterway or
waterways affected by the project. The Commission's interpreta-~
tion of "comprehensive plan” under Section 10(a) (2){(A) 38/ was
revised on rehearing by order issued April 27, 1988. 39/ On
rehearing, the Commission instructed the Director, Office of
Hydropower Licensing, to request the state and federal agencies
to file plans they believe meet the revised guidelines.

37/ See Ordering Paragraph (D) hereof.

38/ Order No. 481, 52 Fed. Reg. 39,905 (October 26, 1987), III
FERC Stats. & Regs. ¢ 30,773 (1987).

33/ Order No. 481-~A, 43 FERC § 61,120 (April 27, 1988).
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The Commission reviewed five plans that address various
aspects of waterway management in relation to the proposed
project. 49/ With one exception, the proposed project, as
conditioned herein, is consistent with those plans.

The Idaho State Water Plan (ISWP) is a Section 10(a)(2) (A)
comprehensive plan. In its September 25, 1985 motion to
intervene in this proceeding, IDWR indicated that the ISWP :
specifies that the use of water by hydroelectric projects must be
subordinated to future upstream depletionary uses and requested
that such a provision be included in any license issued for
Project No. 2899. IDWR did not, however, provide any information
regarding the timing and extent of those future depletionary uses
or how such uses would affect the operation of Project No. 2899,

As we explained in Horseshoe Be H 2] ec omeany, 41/
in determining whether, and under what conditions, a license
should issue, we are required by the comprehensive planning
provision of Section 10(a) (1) of the FPA, 16 U.S.C. ,

§ 803(a)(1), to consider and balance all aspects of the pubklic
interest, including the need to protect environmental and
irrigation interests and the need for the power to be produced by
the project. In so doing, we prescribe conditions that we
believe will provide the appropriate level of energy generation
and protection for the enviromment and irrigation and will not
issue a license if the conditions we deem necessary to protect
environmental and other resources would render a project
financially infeasible.

Inclusion in the license of the unsupported open-ended water
subordination clause requested by IDWR would in essence vest in
IDWR, rather than the Commission, ultimate control over the
operation and continued viability of the project. 1In other
words, the subordination clause, which would reserve to IDWR the
right to permit unlimited diversion upstream of the project,
could nullify the balance struck by us under the comprehensive
planning provisions of Section 10(a)(l) of the FPA in issuing the
license. Consequently, inclusion of the open-ended water
subordination clause in the license as requested by IDWR would
interfere with the exercise of our comprehensive planning

40/ 1Idaho Statewide Comprehensive Outdoor Recreation Plan, 1983,
IDPR; Idaho State Water Plan, 1986, IDWR; Idaho Fisheries
Management Plan, 1986, IDFG; and Northwest Conservation and
Electric Power Plan, 1986; and Columbia River Basin Fish and
Wildlife Program, 1987.

41/ 42 FERC { 61,072 (1988), appeal pending sub nom. Idaho -

Power Company v. FERC, No. 88-1078 (D.C. Cir. filed
Feb, 3, 1988). .
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responsibilities under Section 10(a) (1) of the FPA and thus would
be incensistent with the scheme of regulation established by the
FPA, which vests in the Commission the exclusive authority to
determine whether, and under what conditions, a license should

issue. 42/

In light of the above, we will not add the requested open-
ended subordinatien clause to the license for Project No. 2899,
However, as we explained in Horseshoe Bend, should IDWR in the
future determine that it would be desirable for CC to reduce
their use of water for generation to accomodate a specific future
upstream water use, IDWR can petition the Commission to have us
exercise our raserved authority under Standard Article 12 of the
license to require such a reduction. We will provide CC with
notice of the request and an opportunity te respond and will act
on the request after considering all supporting decuments and
information submitted by IDWR and cCC.

The proposed project is otherwise consistent with the ISWP.
The ISWP provides for a zero minimum flow below Milner Dam. The

license as conditioned herein is consistent with the zero minimum _

flow provision of the ISWP, since the license would not require
that minimum flows be provided below Milner Dam. Instead, it
requires CC to provide any additiocnal water needed to_meet the
environmentally-desirable target flows by leasing water that is
in excess of irrigation requirements from the Water Bank, but
only if available, and in accordance with the rules of the Water

Bank operation.

The .Columbia River Basin Fish and Wildlife Program
(Program), developed by the Northwest Power Planning Council
(Council) to protect, mitigate, and enhance fish and wildlife
resources associated with the development and operation of
hydroelectric projects within the Columbia River Bagin is a
Section 10(a) (2) (A) comprehensive Plan. 43/ Responsible federal
agencies are required to provide equitable treatment for fish and
wildlife resources, consistent with the other purposes for which
hydropower is developed and to take into account to the fullest
extent practicable the Program.

The Program directs agencies to consult with federal and
state fish and wildlife agencies, appropriate Indian Tribes, anad
the Council during the study, design, construction, and ocperation
of any hydroelectric development in the Basin. At the time the
application for Project No. 2988 was filed, the Commission’s

42/ See First Iowa Hydro-Electrie Coop. v. FPC, 328 U.S.
152 (194s8).

43/ See 43 FERC § 61,120 (1988),
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regulations required applicants to initiate prefiling
consultation with the appropriate federal and state fish and
wildlife agencies and the Tribes and provided these groups with
postfiling opportunities to review and to comment on the
applicatien. This consultation process has occurred.

The Program states that authorization of new hydroelectric
projects should include conditions of development that would
mitigate the impacts of the project on fish and wildlife
resources. The relevant federal and state fish and wildlife
agencies have reviewed and commented on the application. In
addition, this license provides for mitigative measures to
protect and enhance fish and wildlife resocurces and is therefore
congistent with Section 1200 of the Program. Further, Article
423 of this license reserves to the Commission the autherity to
require future alterations in project structures and operation in
order to take into account to the fullest extent practicable the
applicable provisions of the Program.

vI.

Commission studies show that the proposed project, operating
under its proposed mitigation requirements, would produce
approximately 144,300 MWh of energy annually at a levelized cost
of about 61.5 mills/kWh. When compared to the levelized cost of
alternative energy in the region of about 85 mills/kWh, the
levelized net annual benefits of the project power would be
approximately $3.4 million. CC's leveliZzed revenues under the
terms of their power sales contract are expected te be about
$452,000 annually, which would be a significant contribution to
their projected financing obligation for the Milner Dam
rehabilitation.

The project is financially feasible, because CC have
executed a contract for the sale of the project power which
obligates the power purchaser to pay the total costs plus two
mills/kWh for the project generation, te be escalated by 20
percent every five years. ,

As discussed in the attached S&DA, a need for power could
exist in the region any time from the early 1990s to late_ 1990s,
and that the Milner Project could be useful in meeting a smali
part of that need for power. :

VII. NNALY O inding

The design of this project is consistent with the
engineering standards governing dam safety. The preject will be
safe if constructed, operated, and maintained in accordance with
the requirements of this license. Analysis of related issues is
provided in the S&DA attached to this order. :

BRSM011674



Project No. 2899-003 =-30-

As discussed previcusly and in the attached S&DA, the 200
cfs target flow required by Article 407 would: (1) not
jeopardize the feasibility of the preject development; (2)
‘provide flows below Milner bam without sacrificing irrigation
water requirements; and (3) reduce CC's annual Fower revenues,
which will be used to help offset the cost of the Milner Danm
rehabilitation, by only $13,300 (less than four percent). Thus,
the requirement to lease water in excess of irrigation
requirements to meet mitigation flow requirements is reascnable,
because water is projected to be available for purchase from the
Water Bank at a reasonable price that would not eliminate the
economic benefits of the project or jeopardize cC's ability to
secure financing for the project. Aadditionally, the target flow
may be necessary for the maintenance of a marginal celd-water
fishery in the river reach below Milner Dam.

Based on our independent analysis, we conclude that the
Milner Project No. 2899 as conditioned herein would not cenflict
with any planned or authorized development and would be best.
adapted to comprehensive development of the waterway for the
beneficial public uses specified in Sections 4(e) and 10(a) (1) of
the FPA.

(A} This license is issued to the Twin Falls Canal Company
and the North sSide Canal Company, Ltd. (licensees), for a period
of 50 years, effective the first day of the month in which this
order is issued, to construct, operate, and maintain the Milner
" Hydroelectric Project Ne. 2899. This license is subject to the
terms and conditions of the FPA, which is incorporated by
reference as part of this license, and subject to the regulaticns
the Commission issues under the provisions of the FPA.

(B) The project consists of:

(1) All lands, to the extent of the licensees' interests in
those lands, enclosed by the project boundary shown by Exhibit G:

General Map 1 13
Project Boundary Map 2 ] 14
Project Boundary Map 3 15
Project Boundary Map 4 ' 16
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Project Boundary Map 5 a 17

(2) Project works consisting of: (a) the existing Milner
Dam, constructed with a trapezoidal-shaped rockfill section at
elevation 4,138 feet, the north embankment with a crest length of
480 feet, the middle embankment with a crest length of 404 feet,
and the south embankment with a crest length of 462 feet,
proposed 15-foot-wide rockfill berms on the downstream slope of
the dam, eleven 12-foot-high, 30-foot-wide radial gates proposed
for the southern island, and an ungated emergency spillway on the
northern island; (b) the existing 1,100-acre reservoir with a
gross storage capacity of 26,000 acre-feet at an elevation of
4,130.05 feet; (c) a canal centrol structure, consisting of six
manually-operated gates, l2-feet-wide by 15-feet-high, and one
hydraulically operated bascule gate, 24-feet-long by ll-feet-
high; (d) new stopleg slots, replacing the existing headworks;
(e) a 6,500-foot-long, earth and riprap-lined excavated rock
canal, modified to increase the canal capacity from 3,200 cfs to
7,000 cfs; (f) an existing bridge on the Twin Falls Main Canal,
raised to an elevation of 4,137.5 feet and lengthened by 60 feet;
(g) a new concrete wasteway, providing a water passageway threugh
the right canal embankment of the Twin Falls Main Canal, having a
39-foot-long, 1l0.5-foot-high, hydraulically operated bascule
gate; (h) a forebay, having a maximum capacity of 4,000 cfs: (i)
an intake structure at the end of the forebay, consisting of
steel trashracks and a 14-foot-wide, 17-foot-high, cable-
operated, fixed-wheel gate; (j) a 17-foot-diameter, 385-foot-
long steel penstock; (k) an 89-foot-long, 56-foot-wide, 83-foot-
deep, semi-outdoor, reinforced concrete powerhouse, containing a
single generating unit with a rated capacity of 43.65 megawatts,
operating under a head of 151.6 feet: (1) a 170-foot-long
tailrace; (m) a 2,300-foot-long access road; (n) a l.4-mile-
long, 138-kilovolt transmission line, tying into the existing
Milner substation; (o) 600 feet of river bottom excavation; and
{p) appurtenant facilities.

The project works generally described above are more
specifically shown and described by those portions of Exhibits A
and F recommended for approval in the S&DA.

(3) All of the structures, fixtures, equipment, or._
facilities used to operate or maintain the project and located
within the project boundary, all portable property that may be
employed in connection with the project and located within or
outside the project boundary, and all riparian or other rights
that are necessary or appropriate in the operation or maintenance
of the project.

(C) The Exhibit G described above and those sections of
Exhibits A and F recommended for approval in the S&DA are
approved and made part of the license. : ;
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(D) This license is subject to the articles set forth in
Form L-2 (October 1975), entitled "Terms and Conditions of
License for Unconstructed Major Project Affecting Lands of the
United States," except Article 20, and the following additional
articles: :

Article 20)l. The licensees shall pay the United States the
following annual charges, effective the first day of the
month in which this license is issued.

(a) For the purpose of reimbursing the United States for
the cost of administration of Part I of the FPA, a reasonable
amount, as determined in accordance with the provisions of the
Commission's regulations in effect from time to time. - The
authorized installed capacity for that purpose is 58,200
horsepower. '

(b) For the purpose of recompensing the United States for
the use, occupancy, and enjoyment of its lands, other than for
transmission line right-of-way, a reasonable amount, as '
determined in accordance with the provisions of the Commission's
regulations in effect from time to time.

(c) For the purpose of recompensing the United States for
the use, occupancy, and enjoyment of its lands for transmission
line right-of-way, a reasonable amount, as determined in ‘
accordance with the provisions of the Commission's regulations in
effect from time to time. '

- Pursuant to Section 10(d) of the FPA, after
the first 20 years of operation of the project under license, a-
specified reasonable rate of return upon the net investment in
the project shall be used for determining surplus earnings of the
project for the establishment and maintenance of amortization
reserves. One-half of the project surplus earnings, if any,
accumulated after the first 20 years of operations under the
license, in excess of the specified rate of return per annum on
the net investment, shall be set aside in a project amortization
reserve account at the end of each fiscal Year. To the extent
that there is a deficiency of project earnings below the .
specified rate of return per annum for any fiscal _year after the
first 20 years of operation under the license, the amount of that
deficiency shall be deducted from the amount of any surplus
earnings subsequently accumulated, until absorbed. One-half of
the remaining surplus earnings, if any, cumulatively computed,
shall be set aside in the project amortization reserve account.
The amounts established in the project amortization reserve
account shall be maintained until further order of the
Commission.
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The annual specified reasonable rate of return shall be the
sum of the annual weighted costs of leng-term debt, preferred
stock, and commen equity, as defined below. -The annual weighted
cost for each component of the reasonable rate et return is the
preduct of its capital ratic and cost rate. The annual capital
ratio for each component of the rate of return shall be
calculated based on an average of 13 monthly balances of amounts
properly’ includable in the licensees!® long-term debt and
proprietary capital accounts as listed in the Commission's
Uniform System of Accounts. The cost rates for long-term debt
and preferred stock shall be their respective weighted average
costs for the year, and the cost of common equity shall be the
interest rate on 10-year government bonds (reported as the
Treasury Department's 10-year constant maturity series) computed
en the menth1¥ average for the year in question plus four
pPercentage points (400 basis points).

203. The licensees shall clear and keep clear to
an adequate width all lands along open conduits and shall dispose
of all temporary structures, unused timber, brush, refuse, or
other material unnecessary for the purposes of the prcject which
result from maintenance, operation, or alteration of the project
works. 1In addition, all trees along the periphery of preoject
reservoirs that may die during operatieons of the preject shall be
removed. All clearing of lands and disposal of unnecessary
material shall be done with due diligence to the satisfaction of
the authorized representative of the Commission and in accordance
with appropriate federal, state, and local statutes and
regulations.

30l. The licensees shall begin construction of the
project works within two years from the issuance date of. the
license and shall complete coénstruction of the project within
four years from the issuance date of the licensa.

: » To ensure completion of coenstruction of tha
dam safety modifications during the 1989 construction season, the
licensees shall file a plan and schedule for the design and
construction of the dam safety modifications within 30 days from
the issuance date of the license. The plan shall include
specific items for activities that are necessary before beginning
construction activities. :

. Within 90 days after completion of
construction, the licensees shall file for the Commissiocn's
approval, revised Exhibits A, F, and G, to describe and show the
project as-built, including all facilities determined by the
Commission to be necessary and convenient for transmitting all of
the project power toc the interconnected system.
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, » Before the start of construction, the
licensees shall review and approve the design of contractor-
designed cofferdams and deep excavations and shall ensure that
construction of the cofferdams and deep excavations is consistent
with the approved design. At least 30 days before starting
construction of the cofferdam, the licensees shall subnit to the
Commission's Regional Director and to the Director, Division of
Dam Safety and Inspections, one copy of the approved cofferdam
construction drawings and specifications and a copy of the
letter(s) of approval.

- 305. The licensees shall retain a board of two or
more qualified, independent, engineering consultants to review
the design, specifications, and construction of the project for
safety and adequacy. The names and qualifications of the board
members shall be submitted for approval to the Director, Division
of Dam Safety and Inspections, with a copy to the Commission's
Regional Director. Among other things, the board shall assess
the following: the geology of the project site and surroundings,
the design, specifications, and construction of the reinforcement
berms, canal ewmbankments, spillway, powerhouse, electrical and
mechanical equipment, and emergency power supply;
instrumentation; and construction procedures and progress.

Before each meeting, allowing sufficient time for review, the
licensees shall furnish to the board, with a copy to the Regional
Director and two copies to the Director, Division of Dam Safety
and Inspections, the following: documentation showing details
and analyses of design and construction features to be discussed;
significant events in design and construction that have occurred
since the last board of consultants' meeting; drawings; questions
to be asked; a list of items for discussion; an agenda; and a
statement showing the specific level of review to be performed by
the board. Within 30 days after each board of consultants
meeting, the licensees shall submit to the Commission copies of
the board's report, including the board's recommendations and the
licensee's plans for addressing the recommendations.

Article 306. At least 60 days before the start of
construction of each major component of the project, such as the
dam rehabilitation, spillway reconstruction, all necessary
transmission facilities, powerhouse, and water conveyance-—
structures, the licensees shall submit for that componant, one
copy to the Commission's Regional Director and two copies to the
Director, Division of Dam Safety and Inspections, of the final
design report, contract drawings and specifications. The
Director, Division of Dam Safety and Inspections, may require
changes 'in the plans and specifications to assure a safe and
adequate project.

Article 307. The licensees shall develop procedures for the
repair of the earthfill sections of Milner Dam in the event there
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is excessive leakage. The licensees shall include procedures for
the following items: inspection; reservoir drawdown; cofferdam
construction; earth embankment repair methods; and other
pertinent items. The repair procedure shall be reviewed and
approved by the board of consultants required in Article 305.
Within one year of issuance of the license, the licensees shall
submit one copy to the Commission's Regional Director and two
copies to the Director, Division of Dam Safety and Inspections,
of a report. detailing the procedures. The Director, Division of
Dam Safety and Inspections, may require changes in the procedures
to assure a safe and adequate project. :

: . Within one year of issuance of this license,
the licensees shall submit a report evaluating the feasibility of
constructing a power plant at Milner Dam to utilize the power
potential of the flows released to the bypass reach of the river
below the dam and therefore not usable by the proposed power
Plant to be located approximately 1.6 miles downstream. If the
feasibility study shows that developing a power plant at the dam
would be economically beneficial, the licensees shall submit a
schedule and plans for developing a power plant at the dam in
accordance with Article 301.

Article 401. The licensees shall acquire at the earliest
possible date each year, by rental on an annual basis from the
Upper Snake Water Supply Bank, stored water, to the extent that
it is available in excess of irrigation demand, to be released as
hecessary to meet the target flows specified in Article 407. The
licensees may, and are encouraged to, formulate an agreement with
any and all of the licensees for projects which, in the future,
are licensed to be constructed and operated on the Snake River
below American Falls Dam and which have similar requirements to
meet recommended flows from short-term water acquisition.

« The licensees, after consultation with the
Soil Conservation Service, the Bureau of Land Management, and the
Idaho Department of Fish and Game, and at least %0 days before
beginning any project-related land-clearing, land-disturbing, or
spoil-producing activities, except for activities specifically
required for safety modifications to Milner Dam, shall prepare
and file for Commission approval a plan to control erosion, slope
stability, and to minimize the quantity of sediment resulting
from project construction and operation. The Commission reserves
the authority to require changes to the plan.

. The plan shall be based on actual-site geological, soil, and
groundwater conditions and final project design, and shall
include the following: (1) a description of the actual-site
conditions; (2) cofferdams, perimeter control measures, measures
to divert runoff around disturbed land surfaces and to collect
and filter runoff, provisions for energy dissipation, riprap,
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measures to stabilize rock cuts, and peérmanent drainage for
access roads; (3) detailed descriptions, functional design
drawings, and specific topographic locations of all econtrol
measures; (4) specific details of the revegetation plan,
inecluding species composition, planting or seeding rates,
fertilizer, and mulch; (5) provisions to dispose of spoil
materials above the high water mark and store fuels and chemicals
used in construction away from the river and reservoir; (6) a
specific implementation schedule and details of monitoring and
maintenance programs for project construction and operation; and
(7) a schedule for periodic review of the plan and for making any
necessary revisions to the plan. : .

The licensees shall include in the filing documentation of
consultation with the agencies, copies of agency comments or
recommendations on the plan, and specific descriptions of how all
of the agency comments and recommendations are accommodated by
the plan. The licensees shall allow a reasonable time frame, in
no case less than 30 days, for agencies to comment and make
recommendations prior to filing the plan.

No project-related land-disturbing, land-clearing, or spoil-
producing activities shall begin until the licensees are notified
that the plan complies with the requirements of this article,
except for activities specifically required for safety
modifications to Milner Dam. The licensees shall submit with the
plans and specifications required by Article 306 for safety '
modifications to Milner dam, measures to minimize erosion,
sedimentation, and contreol slope stability.

Article 403. The licensees, after consultation with the
Environmental Protection Agency, the Idaho Department of Health
and Welfare, the U.S. Fish and Wildlife Service, and the Idaho
Department of Fish and Game, and at least 90 days before
commencing any project related land-clearing, land-disturbing, or
spoil-producing activities within the Snake River and Milner
reservoir, shall file for Commission approval, a monitoring plan
to conduct tests for heavy metals and other toxic substances in
any sediments or other unconsolidated deposits in the Snake River
and in Milner reservoir that would be removed or otherwise
disturbed by dredging, constructing, or operating project
facilities and to safely remove and dispose of any sediment and
‘unconsolidated deposits containing heavy metals or toxic
substances. The plan also should include an implementation
schedule for the monitoring and comments of the consulted
agencies on the monitoring plan and implementation schedule. The
filing shall include documentation of agency consultation and any
agency comments and recommendations on the plan. The Commission
reserves the right to require changes to the plan. The licensees
shall not commence any land-clearing or land-disturbing
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activities within the Snake River and Milner reservoir until the
Commission approves the plan. .

-ic - The licensees, after consultation with the
Environmental Protection Agency, the Idaho Department of Health
. and Welfare,. the U.S. Fish and Wildlife Service, and the Idaho
Department of Fish and Game, and at least 90 days before ‘
beginning project operation, shall file for Commission approval,
a water quality menitering plan that would characterize levels of
dissolved oxygen (DO) and water temperature in the bypassed reach
from immediately below Milner dam to immediately above the
powerhouse discharge during project operation. The plan shall
describe in detail the methods and shall identify the time
periods and locations for collecting water temperature and DO
data, and shall include a schedule for providing the data to the
consulted agencies and tc the Commission. Further, the plan
shall include a provision to determine if water temperature and
DO necessary for the survival of a trout tishery within the
bypassed reach are being maintained by the target flow required
by Article 407. The filing shall include documentation of agency
consultation and agency comments on the plan. The Ceommission

reserves the right to require changes to the plan. The licensees

shall net begin project operation until the Commission approves
the plan.

Article 4905. The licensees, after consultation with the
Idaho Department of Fish and Game, shall develop, implement, and
finance a warmwater fish stocking and habitat enhancement plan
‘consistent with the Idaho Fisheries Management Plan 1986-=19%0 for
Milner reservoir. The plan shall include the species of
warmwater fish, numbers and sizes to be stocked, a description of
specific enhancement structures, and a map showing the proposed
locations of these structures in the reservoir. The licensees
shall file the plan with the Commission for approval at least 50
days before beginning commercial operation. The licensees shall
give the Idaho Department of Fish and Game at least 30 days to
comment on the stocking and habitat enhancement program plan.

The filing shall include documentation of agency consultation and
any agency comments and recommendations. The Commission reserves
the right to require modifications to the plan. The licensees
shall not commence commercial operation until the Commission
appreves the plan. '

. The licensees, after consultation with the
Idaho Department of Fish and Game, shall develop a monitoring
Plan to determine if the habitat enhancemernt structures placed in
Milner reserveoir have remained in Place and are functioning as
desired and to determine if additional warmwater fish need to be
stocked in Milner reserveir, required by Article 405, to meet the
Fisheries Management Plan goal. The licensees shall conduct the
monitoring plan for at least five years. The monitering plan

t
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shall include a schedule for filing the results of the monitering
and the comments of the Idaho Department of Fish and Game on the
results and shall include recommendations for incorporating
additional enhancement measures or stocking additional warmwater
fish if needed. The licensees shall file the plan with the
Commission for approval at least 90 days before beginning
commercial operation. The filing shall include documentation of
agency censultation and any agency comments and recommendations.
The Commission reserves the right to require modifications to the
plan. The licensees shall not commence commercial operation
until the Commission approves the plan.

- Z. The licensees shall discharge from Milner Dam
a target flow of 200 cubic feet per second as measured at the
Milner gage located in the bypass reach. The target flow may be
temporarily reduced if required by operating emergencies beyond
the control of the licensees or for short periods upon mutual
agreement between the licensees and the Idaho Department of Fish
and Game. Further, the target flow may be reduced if hecessary
during any periods where sufficient water is not available
through lease from the Upper Snake Water Supply Bank in

accordance with Article 401, or from water surplus to irrigatieh
needs. :

Article 408. The licensees, after consultation with the
Idahe Department of Fish and Game, shall develop a plan to stock
trout in the l.6-mile-long bypassed reach of the Snake River.
The plan must include the following: (1) stocking location(s);
(2} the number, species, and size of trout to be stocked each
year;s (3) the estimated annual cost of implementing the program;
(4) a communication network to inform anglers of the stocking
dates and locations; and (5) the comments of the Idaho Department
of Fish and Game on the program. The licensees shall file the
plan with the Commission for approval at least 90 days prior to
commencing commercial operation. The Commission reserves the
right to require modifications to the plan. The licensees shall
not commence commercial operation until the Commission approves
the plan.

Article 409. The licensees, after consultation with the
Idaho Department of Fish and Game, shall file a_study plan for
Commission approval, at least 90 days prior to commencing
commercial operations, to determine if the put-and-grow trout
fishery in the bypassed reach, required by Article 408, is
successful. The plan shall include provisions for filing annual
reports by December 31 of each year on the put-and-grow trout
stocking program. The annual report shall include information on
the growth, movement, and survival of the trout planted in the
bypassed reach, water temperature and DC data collected pursuant
to Article 404, and an evaluation of the effects of water
temperature and DO on the stocking program and the comments of
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the Idaho Department of Fish and Game on the results. The
licensees shall give the Idaho Department of Fish and Game at
least 30 days to comment on the results of the stocking progranm
prior to filing the annual report. The licensees shall conduct
the meonitoring program for at least five vYears and file a final
comprehensive report on the success of the stocking pregram and
any recommendaticns for changing the stocking program, including’
at 2 minimum stocking new locations or changing the stocking
rate. The Commission reserves the right to require modifications
to the trout program based on the monitoring results. The
licensees shall not begin commercial operation until the
Commission approves the plan.

If the results of the annual moenitoring or after the five-
Year study period show that changes to the stocking program are
needed, the licensees alsc shall file for Commission approval a
schedule for implementing the changes to the program along with
the comments of the Idaho Department of Fish and Game on the
recommended changes. The Commission r:serves the right to
require modifications to the recommendations for changing the
stocking program.

Article 410. The licensees shall limit the maximum rate of
change in river elevation (ramping rate) to one foot per hour or
less for the protection of aguatic resources and downstream
recreationists. Further, the licensees, after consultation with
the Idaho Department of Fish and Game and the Idaho Department of
Parks and Recreaticn, shall conduct a ramping rate study after
the project is operational. The study shall determine if the one
foot per hour rate of change in the Snake River's elevation
provides adequate protection for the aguatic resocurces in the
bypassed reach during project startup and to protect downstreanm
recreationists when increasing and decreasing flows. The
licensees shall file the results of the study aleng with any
recommendations for changing the ramping rate for Commission
approval within one year after the project is operational.
Agency comments on the study and any proposed changes to the
ramping rate shall be included with the filing. The Commission
reserves the right to require modifications to the proposed
ramping rate. '

Article 411. The licensees shall design and construct the
transmission line in accordance with guidelines set. forth in
"Suggested Practices for Raptor Protection on Power Lines--the
State of the Art in 1981," by Raptor Research Foundation, Inc.
The licensees after consultation with the U.S. Fish and Wildlife
Service, the Idaho Department of Fish and Game, and the Bureau of
Land Management in adopting these guidelines shall develop and
implement a design that will provide adequate separation of
energized conductors, groundwires, and other metal hardware,
adequate insulation, and any other measures necessary to protect
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raptors from electrocution hazards. wWithin 90 days after
completion of construction of the transmission line, the
licensees shall file as-built drawings of the transmission line
design with the Commission. :

Article 412. The licensees, after consultation with the
U.S. Fish and Wildlife Service, the Idaho Department of Fish and
Game, the Bureau of Land Management, and the Soil Conservation
Service, and at least 90 days prior to commencing any land-
disturbing, land-clearing, or spoil-producing activities not
specifically required for safety modifications to Milner Dam,
shall file for Commission approval a plan to revegetate all _
disturbed areas with native plant species beneficial to wildlife.
The plan shall include at a minimum: (1) a description of the
plant species to be used, an indication of each species habitat
value and food value, and planting densities; (2) planting
methods; (3) fertilization and irrigation requirements: (4) a
monitoring program to evaluate the effectiveness of the
plantings; (5) a description of procedures to be followed if.
monitoring reveals that the revegetation is not successful; and
" (6) an implementation schedule that provides for the revegetation
as soon as practicable after completion at a particular site and
the filing of periodic monitoring reports. Agency comments shall
be included on the filing. The Commission reserves the right to
require changes to the plan. The licensees shall not begin any
land-clearing or land-disturbing activities not specifically
required for safety modifications to Milner Dam until the plan is
approved by the Commissian,

Article 413. The licensees, after consultation with the
U.S. Fish and Wildlife Service, the Idaho Department of Fish and
Game, and the Bureau of Land Management, and at least 90 days
before beginning any project-related land-clearing or land-
disturbing activities not specifically required for safety
modifications to Milner Dam, shall file for Commission approval a
Plan for constructing, maintaining, and monitoring osprey nesting
platforms, Canada goose-nesting structures, and artificial
burrows for burrowing owls (wildlife enhancement features) in the
project area. The plan shall include at a minimum: (1) the final
designs for the wildlife enhancement features; (2) the number.and
location of the wildlife enhancement features; (3)}-a.schedule for
providing the wildlife enhancement features: (4) and a program
for maintenance and monitoring. Agency comments on the adequacy
of the plan shall be included in the filing. The Commission
reserves the right te require changes to the plan. The licensees
shall not commence any land-clearing or land-disturbing
activities not specifically required for safety modifications to
Milner Dam, until the plan is approved by the Commission. :

Article 414. The licensees, after consultation with the
U.S. Fish and Wildlife Service, the Idaho Department of Fish and
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Game, the Bureau of Land Management, and the Environmental
Protection Agency, and at least 50 days before beginning any
project related land-disturbing or land-clearing activities not
specifically required for safety modifications to Milner Dam,
shall file for Commissicn approval a plan for developing at least
23.5 acres of riparian wetland habitat to mitigate for the loss -
of 6.8 acres of riparian wetlands and 26.6 acres of upland
habitat. The plan shall include, but shall not be limited to:

(1) maps showing the location of all replacement habitat, site
boundaries, size of each site, and physical and habitat. features;
(2) a description of planting methods, fertilization and
irrigation requirements, and a planting schedule:; (3) a
description of the soil and substrate conditions at the
replacement sites; (4) a monitoring program that includes goals
and criteria for successful establishment of wetland vegetation,
sampling procedures, and reporting requirements; (5) procedures
to implement if monitoring reveals that establishment of
vegetation is not successful; (6) an implementation schedule that
provides for habitat replacement as soon as practicable; and (7)
a description of tlie program for the long-term ownership, '
management, and maintenance of the replacement habitat. Agency
comments shall be included in the filing. The Commission
reserves the right to require changes to the plan. The licensees
shall not commence any land-clearing or land-disturbing
activities not specifically required for safety modifications to
Milner Dam until the plan is approved by the Commission,

i » The licensees, for a total period of eight
days for eight daylight hours each day (64 daylight hours)
between April 1 and May 31, shall not operate the main
powerhouse, to be located 1.6 miles downstream of Milner dam,
when inflow to Milner reservoir, less irrigation withdrawals from
Milner Reservoir, is 10,000 cubic feet per second (cfs) or more.
When projections of available flows indicate that the flows in
April and May will not reach 10,000 cfs, the licensees shall
shut down the main powerhouse for eight daylight hours per day
for up to eight days, when inflow to Milner reservoir, less
irrigation withdrawals from Milner reservoir is between 4,000 and
10,000 cfs. The licensees do not have to shut down the project
in the April-May period if the flows do not exceed 4,000 cfs in
the period. The timing of the 64-daylight-hour project shutdown
to meet the above obligation may be modified by the Commission,
based on the results of the whitewater boating study required by
Article 418. . -

Article 416. The licensees, after consultation with the
Bureau of Land Management, the National Park Service, the Idaho
Department of Parks and Recreation, and the Idaho Whitewater
Association, and %0 days before starting project operation,
shall file for Commission approval, a plan to warn downstream
recreationists of increases in flow downstream of the dam for
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whitewater boating. The plan, at a minimum shall include
provisions for a warning system (e.gq., lights, alarms, warning
signs) to alert downstream recreationists of increases in water
level and streamflow. Documentation of agency consultatien shall
be included in the filing. The Commission reserves the right to
require changes to the plan. .

Article 417. The licensees, after consultation with the
Bureau of Reclamation, Bureau of Land Management, the National
Park Service, the Idaho Department of Water Rasources, the Idaho
Department of Parks and Recreation, and the Idaho Whitewater
Association, and 90 days before starting project operation, shall
file for Commission approval, a plan for a communication network
to inform whitewater boaters of available whitewater flows. The
plan shall include documentation of agency consultation. The
Commission reserves the right to require changes to the plan.

Article 418. The licensees, after consultation with the
Bureau of Land Management, the National Park Service, the Bureau
of Reclamation, the Idaho Department of Parks and Recreation, the
Idaho Department of Water Resources, and the Idaho Whitewater
Association, shall conduct a study to determine whether flows
required by Article 415 could be modified to more closely match
whitewater boater needs and reduce the effects of whitewater
releases on project economics. Within six months from the
issuance date of this license, the licensees shall file for
Commission approval a plan for conducting the whitewater boating
study. The licensees shall conduct the study as approved by the
Commission and, within 90 days before the start of project
operation, the licensee shall file with the Commission, results
of the study. Study results must include: (1) an analysis of
the range of whitewater flows necessary to maintain the Class V
whitewater experience preferred by boaters running the Milner
'reach; (2) the time of day and week when boaters put in and take
out of the Milner reach; (3) the average humber of runs boaters
make in a given day: (4) a proposed schedule for releasing flows
for whitewater boating that describes the range of flows to be
provided, the duration of the flows, and time of day and week
these flows will be provided:; (5) a discussion of recommendations
provided by the consulted agencies and entities; and (6)
documentation of consultation with the above-named entities. 'The
Commission reserves the right to require changes to the plan.

Article 419. The licensees, after consultation with the
Bureau of Land Management, the National Park Service, the Idaho
Department of Parks and Recreation, and the Idaho Whitewater
Association, and 90 days before starting any project-related
land-clearing, land-disturbing, or spoil-producing activities
(except rehabilitation of Milner Dam), shall file for Commission
approval a recreation plan that includes, but is not limited to:
(1) provisions for a whitewater boater put-in area at the bridge
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below Milner Dam and a take-out area below the project powerhouse -
with parking facilities; (2) provisions for a tailwater fishing
area below the powerhouse; (3) final design drawings showing the
type and location of the proposed facilities:; (4) a construction
schedule for proposed recreational facilities: (5) a plan for
monitoring recreational use in the project area to determine the
for additional recreational facilities in the future; and (6)
documentation of agency consultation. In the plan, the licensees
shall also consider the feasibility of (1) providing the
whitewater take-out area below the final Class V rapid below the
powerhouse area and (2) locating the take-out area in a location
where it does not interfere with tailwater fishing facilities.
The Commission reserves the right to require changes to the plan.

Article 420. The licensees, at least 90 days before the
start of any land-clearing, land-disturbing, or spoil-producing
activities for each segment of the project, shall file for -
Commission approval, either separately or in combination, the
following plans to blend all project features and project related
areas of land disturbance with the surrounding landscape:

1. detailed site-grading and revegetation design plans for
each soil, gravel, or rock borrow site, and spoll disposal site;

2. a design for eliminating the visual impact of the
transmission line from the powerhouse to the forebay area;

3. detailed design drawings which describe the planned
vegetation clearing, the specific tower or pole locations and
design, and the specifications for the materials to be used in
each transmission line facility: -

e e e e e rme + emem Re e

4. designs, alignments, profiles, construction limits,
planned vegetation clearing, proposed surfacing, and the
construction specifications for all access roads, parking lots,
construction laydown areas, canals, and surface or buried
penstock routes, including the required rights-of-way; and

-1

5. detailed design drawings which describe the planned ;
architectural features, colors, surface textures, site grading, :
and landscape plantings for each structure. — — i

The licensee shall include with the filing documentation of ;
consultation with Bureau of Land Management (BIM) and copies of i
BIM comments and recommendations. The Commission may require
changes to the plans. No land-clearing, land-disturbing, or
spoil-producing activities shall begin until the licensees are
notified that the above plans comply with the requirements of
this article. :
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Article 421. The licensees, after ‘consultation with the
Idaho State Historic Preservation Officer (SHPO) , the Advisory
Council on Historic Preservation (Council), and the Historic
American Engineering Record (HAER) of the Department of the
Interior, shall finalize and implement the cultural resources
management plan as filed by letter dated February 11, 1986, and -
shall include the revisions recommended by the National Park
Service by letter dated February 4, 1986. Within one year from
the date of this license, the licensees shall file for Commission
approval a report containing the HAER documentation of Milner Dam
and the South Side Canal, the procedures for aveiding impacts to
Milner Townsite, "and the documentation of archeological site 10-
TF-461. The documentation and avoidance procedures at these
sites may be filed in separate reports as the items are’
completed. The reports must contain letters from the SHPO, the
Council, and in the case of the dam and the canal, also from the
HAER, accepting the documentation. No rehabilitation work or
land-disturbing or land-clearing work may begin at the historic
or archeological sites addressed in the report until the
licensees are notified that the filing or filings have been
approved. The licensees shall make funds available in a
reasonable amount for implementation of the plan. If the
licensees, the SHPO, the Council, and the HAER cannot agree on
the amount of money to be spent for implementation of the plan,
the Commission reserves the right to require the licensees to
conduct’ the necessary work at the licensees' own expense.

- The licensees, before starting any land-
clearing or land-disturbing activities within the project
boundaries, other than those specifically authorized in this
license, shall consult with the Idaho State Historic Preservatien
Officer (SHPO), shall conduct a cultural resources survey of the
area that will be impacted, and shall file for Commission
approval a cultural resources management plan, prepared by a
qualified cultural resources specialist. If the licensees
discover any previously unidentified archeological or historic
sites during the course of construction or developing project
works or other facilities at the project, the licensees shall
stop all land-clearing and land-disturbing activities in the
vicinity of the sites, shall consult with the SHPO, and shall
file for Commission approval a new cultural resources management
Plan, prepared by 2 qualified cultural resources specialist.

Either management plan shall include the following: (1) a
description of each discovered site, indicating whether it is
listed or eligible to be listed on the Nati i
Historic Places; (2) a description of the potential effect on
each discovered site; (3) proposed measures for avoiding or
mitigating effects: (4) documentation of the nature and extent of
consultation; (5) a schedule for mitigating effects and
conducting additional studies, and (6) a copy of a letter from

BRSM011689
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the SHPO accepting the plan. The Commissien may-require chinges
to the plan. o '

The licensees shall not begin land-clearing or land- .
disturbing activities, other than those specifically authorized
in this license, or resume such activities in the vicinity of a
- site discovered during construction, until informed by the
Commission that the requirements of this article have been
fulfilled. -

» The Commission, upen its own motion or upen
the recommendation of federal or state fish and wildlife agencies
or affected Indian Tribes, reserves the authority tec order
alterations of project structures and operaticns to take into
account to the fullest extent practicable at each stage of the
decision-making process the Columbia River Basin Fish and
Wildlife Program developed and amended in accerdance with the
Pacific Northwest Electric Power Planning and Conservation Act.

Article 424. (a) In accordance with the provisions of this
article, the licensees shall have the authority te grant
permission for certain types of use and occupancy of project
lands and waters and to convey certain interests in project lands
and waters for certain types of use and occupancy, witheut prier
Commission approval. The licensees may exercise the authority
only if the proposed use and occupancy is consistent with the
purposes of protecting and enhancing the scenic, recreational,
and other environmental values of the project. For these
purposes, the licensees also shall have continuing responsibility
to supervise and control the use and occupancies for which they
grants permission and to monitor the use of and to ensure
compliance with the covenants of the instrument of conveyance for
any interests that they convey under this article. 1If a
permitted use and occupancy viclates any condition of this
article or any other condition imposed by the licensees for the
protection and enhancement of the project's sceniec, recreational,
or other environmental values or if a covenant of a conveyance
made under the authority of this article is violated, the
licensees shall take any lawful action necessary to correct the
viclation. For a permitted use or occupancy, that action
includes, if necessary, cancelling the permissien to use and
occupy the project lands and waters and requiring the removal of
any noncomplying structures and facilities.

(b) The types of use and cccupancy of project lands and
water for which the licensees may grant permissien witheut prior
Commission approval are these: (1) landscape plantings; (2) non-
commercial piers, landings, boat docks, or similar structures and
facilities that can accommodate no more than 10 watercraft at a
time and where the facility is intended tc serve single~family
dwellings; and (3) embankments, bulkheads, retaining walls, or

BRSM011690
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similar structures for erosion contrel te protect the existing
shoreline. To the extent feasible and desirable to protect and
enhance the project's scenic, recreational, and other
environmental values, the licensees shall require multiple use
and occupancy of facilities for access to project lands or
waters. The licensees also shall ensure to the satisfaction of
the Commission's authorized representative that the use and
occupancies for which they grant permission are maintained in
good repair and comply with applicable state and local health and
safety requirements. Before granting permission for construction
of bulkheads or retaining walls, the licensees shall do the
following: (1) inspect the site of the proposed constructioen,
(2) consider whether the planting of vegetation or the use of
riprap would be adequate to control erosion at the site, and (3)
determine that the proposed construction is needed and would not
change the basic contour of the reservoir shoreline. To
implement this paragraph (b), the licensees, among other things,
may establish a program for issuing permits for the specified
types of use and occupancy of project lands and waters that may
be subject to the payment of a reasonable fee to cover the
licensees' costs of administering the permit program. The
Commission reserves the right to require the licensees to file a
description of their standards, guidelines, and procedures for
implementing this paragraph (b) and te require modification of
those standards, guidelines, or procedures.

(c) The licensees may convey easements or rights-of-way
across or leases of project lands for these purposes: (1)
replacement, expansion, realignment, or maintenance of bridges
and roads for which all necessary state and federal approvals
have been obtained; (2) storm drains and water mains; {(3) sewers
that do not discharge into project waters; (4) minor access
roads; (5) telephone, gas, and electric utility distributien
lines; (6) nonproject overhead electric transmission lines that
do not require erection of support structures within the project
" boundary; (7) submarine, overhead, or underground major telephone
distribution cables or major electric distribution lines (69-kV
or less); and (8) water intake or pumping facilities that do not
extract more than 1 million gallons per day from a project
reservoir. No later than January 31 of each year, the licensees
shall file three copies of a report that briefly describes for
each conveyance made under this paragraph (c¢) during the prior
calendar year the type of interest conveyed, the location of the
lands subject to the conveyance, and the nature of the use for
which the interest was conveyed.

(d) The licensees may convey fee title to, easements or
rights-of-way across, or leases of project lands for the
following: (1) construction of new bridges or roads for which
all necessary state and federal approvals have been obtained; {2)
sewer or effluent lines that discharge into project waters, for
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which all necessary federal and state water quality certificatien -
or permits have been obtained; (3) other pipelines that cross
project lands or waters but do not discharge into project waters;
(4) nonproject overhead electric transmission lines requiring
erection of support structures within the project boundary for
which all necessary federal and state approvals have been
obtained; (5) private or public marinas that can accommodate no
more than 10 watercraft at a time and are located at least one-
half mile from any other private or public marina; (s6)
recreational development consistent with an approved exhibit R or
an approved report on recreational resources of an exhibit E; and
(7) other uses, if these conditions exist: (i) the amount of
land conveyed for a particular use is & acres or less; (ii) all
of the land conveyed is located at least 78 feet, measured
horizontally, from the edge of the project reservoir at normal
maximum surface elevation; and (iii) no more than 50 total acres
of project lands for each project development are conveyed under
this clause (d) (7) in any calendar year. At least 45 days before
conveying any interest in project lands under this paragraph (4),
the licensees shall submit a letter to the Director, Office of
Hydropower Licensing, stating the licensees' intent to convey . the
interest and briefly describing the type of interest and the
location of the lands to be conveyed (a marked exhibit G or K map
may be used), the nature of the proposed use, the identity of any
federal or state agency official consulted, and any federal or
state approvals required for the proposed use. Unless the
Director, within 45 days from the filing date, requires the
licensee to file an application for prior approval, the licensees
may convey the intended interest at the end of that peried.

(e) The following additional conditions apply to any
intended conveyance under paragraph (c) or (d) of this article:

(1) Before conveying the interest, the licensees shall
consult with appropriate federal and state fish and wildlife or
recreational agencies and with the State Historic Preservation
Cfficer.

(2) Before conveying the interest, the licensees shall
determine that the proposed use of the lands to be conveyed is
not inconsistent with any approved exhibit R or an approved
report on recreational resources of an exhibit E or if the
project does not have an approved exhibit R or an approved report
on recreational resources, that the lands to be conveyed do not
have recreational value. -

(3) The instrument of conveyance shall include covenants
running with the land adequate to ensure the following: (i) the
use of the lands conveyed shall not endanger health, create a
nuisance, or otherwise be incompatible with overall project
recreational use; and (ii) the grantee shall take all reasonable
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precautions to ensure that the construction, operation, and
maintenance of structures or facilities on the conveyed lands
occur in a manner that protects the scenic, recreational, and
environmental values of the project.

(4) The Commission reserves the right to require the
licensees to take reasonable remedial action to .correct any
violation of the terms and conditions of this article for the
protection and enhancement of the project's scenic, recreational,
and other environmental values.

(f) The conveyance of an interest in project lands under
this article does not in itself change the project boundaries.
The project boundaries may be changed to exclude land conveyed
under this article only upon approval of revised Exhibit G or K
drawings (project boundary maps) reflecting exclusion of that
land. Lands conveyed under this article shall be excluded from
the project only on a determination that the lands are not
necessary for project purposes, such as operation and '
maintenance, flowage, recreation, public access, protection of
environmental resources, and shoreline control, including the
preservation of shoreline aesthetic values. Absent extraordinary
circumstances, proposals to exclude lands conveyed under this
article from the project shall be consolidated for consideration
when revised exhibit G or K drawings are filed for approval for
other purposes.

(9) The authority granted to the licensees under this
article shall not apply to any part of the public lands and
reservations of the United States included within the project
boundary.

(E) The licensees shall serve copies of any Commission
filing required by this order on any entity specified in this
order to be consulted on matters related to that filing. Proof
of service on these entities must accompany the filing with the
Commission.

(F) Within 60 days of the issuance of this order, the
licensees shall submit the following information for each county
in which federal lands, utilized by the project, are included:
(1)} the number of nontransmission line acres of U:5.lands: and
(2) the number of transmission line right-of-way acres of U.S.
lands. :

(6) This order is final unless an application for rehearing
is filed within 30 days from the date of its issuance, as
provided in Section 313 of the FPA. The filing of an application
for rehearing does not operate as a stay of the effective date of
its issuance or of any other date specified in this order, except
as specifically ordered by the Commission. The licensees!'
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failure to file an applicatibn for ré-h'earing shall constitute
‘acceptance of this license.

By the Commission. Commissioner Moler concurred with a separate

statement attached.
( SEAL) :

Fio Q. Gl
Lois D. cashell,
Secretary.
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0CT 23 1993 Depestment o Wetar Regources
Department of Water Reseurces
Southern Region Office

October 29, 1993

Mr. Loren Holmes

ldaho Department of Water Resourses
220 Shoshone Street East

Twin Falls, 1D 83301

Subject: Beneficial Use Examination-Milner Power Plant
Permit 01-7011 Twin Falls Canal Company and Northside Canal
Company

Dear Loren:

Enclosed is the completed Beneficial Use Field Report for the Milner
Power Plant under Permit 01-7011. Please let me know if additional
information is required.

-
o e

Sincergly

&
C.E. Brockway P.E
Enclosure

cc: Glen Brewer, ldaho Power Company
John Rosholt
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rom 21 ¢ | @

&/02
STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT Department of Water Resources,

A. GENERAL INFORMATION Permit No. 01-7011
North Side Canal Company 208 324-2319
1. Owner: Twin. .Falls Canal Company Phone No. _ 208 733-6731
Current Address:
2. Accompanled by: Randvy Hill EXAM DATE :__10/6/93,10/21/93
Address: Rt. 1 Box 144, Murtaygh 1D 83344 Phone No. _ 432-6681
Relationship to Permit Holder: _ Chief Operator of Power Plant for Idaho Power Company
3. Source: Snake River tributaryto  Columbia River

B. OVERLAP REVIEW

1. Other water rights with the same place of use: None

2. Other water rights with the same polint of diversion: ___Irrigation diversions from Milner Reservoir

{see appended 1ist)
C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversfon:

ident | Gov't
No. Lot W ilve|% ] Sec | Twp. | Rge. | County | Method of Determination/Remarks
NE|sE| |29 1105 [23F |TwinFalld USES Quad - Main Power House
SW | NW 28 _]10S TZIE TwinFallg USGS Quad - Auxilliary Power House
2. Place(s) of Use: . indicate Method of Determination USGS Quad
TWP | RGE| SEC NE NW SW
10S] 21E| 30 p
105] 21E{ 29 P




3. Delivery System Diagram: Indicats ali major components and distances between components. indicate weir
size/ditch size/pipe ld as applicable. See attached exhibits A and B.

- " —— —
i : i .
i :
1
1
!
T
1 1
i
i
H
i 1
1
1
1
!
1 1
1 1 1
H 1 1
i i ! ! !
Soale: T =
X _ Copy of USGS Cuadrange Atiached Showing localion(s) of Parial Photo Atimchad X Phato of Diverslon £nd Systam Aliached
wkﬂmddmmwhﬂw(w. (required Yor irigation of 10+ acres)
4.
Welt or Diversion Pump Serial No. or

dentification No.* Mofor Make Hp | Motor Serial No. | Pump Make Digcharge Size

=Code 0 comuspond with No. on map and serial pholo

D. FLOW MEASUREMENTS
1.

Measurement Equipment Type Make Model No. Serial No. | Size Calib. Date
Acoustic Flow Meters See attached narritive
L__USGS Stream Gage

-

Bﬂﬂﬁ‘“ﬁ‘- E.*fi.} .

2. Measumqnen!s: See parrative attached.

JAN 1 ¥ 7998
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E. NARRATIVE/REMARKS/COMMENTS
See attached narrative

Have conditions of pem'lit apprcval been met? x yes no
Wé R el
i ' qgﬂ-é}({'



F. FLOW CALCULATIONS Additional Computation Sheets Attached
Measured Method: : ‘ '

Acoustic flow meter - Data on Hydromet
Unit 1 4398.0 cfs
Unit 2 1091.2 cfs
5489.2
Unit 3 _225.5
Total 5,714.7 cfs

G. VOLUME CALCULATIONS
1. Volume Calculations for [rrigation:

Via = (Acres Inigated) x (irrigation Requirement} =
Von= [Diversion Rate (cfs)] x (Days in Irigation Season) x 1.9835 =
V = Smaller of V,5 and V5 =

2, Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficlal Use Perfod of Uge Rate of Diversion Annual Volume
From To Q (cfs} V (afa)
Hydropower Jan 1 Dec 31 571417

Totals: 5714.7

2. Recommended Amendments

_X_Change P.D. as reflected above ___Add P.D. as reflected above ___Nong™ -
__Change P.U. as reflected above  ___ Add P.U. as reflected above ___ Other

I. AUTHENTICATION

Fleld Examiner's Name _ Charles E. Brockway Date __ 10/29/93
Roviewer | Date -
N Groge




WATER RIGHTS EXAMINER'S REPORT NARRATIVE
Permit No. 01-7011 Amended

Owner: North Side Canal Company and Twin Falls Canal Company
Examiner: C.E,. Brockway P.E.
Date: October 26, 1993

The field examination for beneficial use on Permit No 01-7011 was performed
on October 6 and October 21, 1993. The examiner was accompanied on the
site inspection by Mr. Randy Hill, Chief Operator for the Milner Power Plant.

The hydropower facility consists of two power houses diverting from the Snake
River at Milner Dam. The main power house utilizes approximately 1.2 miles of
an expanded Twin Falls Canal Company main canal as the forebay whereas the
auxiliary power house diverts directly from Milner Reservoir on the north side of
" the radial gate spillway structure on the north side of the Snake River, see
Exhibit A, The Twin Falls Canal Company main canal control gates are located
just upstream of the penstock intake structure for the main power plant. No
irrigation diversions occur upstream between the penstock intake structure and
Milner Reservoir, however, numerous water rights for irrigation diversions from
Milner Lake are on file {(see attached list). The diversion for the main power
house, Units 1 and 2, is from Milner Lake in the NE1/4, SE1/4 Sec 29 through
the Twin Falls main canal to a point of rediversion and use in the SW1/4 NE1/4,
Sec 30 T108 R21E BM. The diversion for the auxiliary power house, Unit 3, is

* located in the SW1/4 NW1/4 Sec 28 T10S R21E BM with the power house in the
SE1/4 NE1/4 Sec 28, see location map Exhibit A and USGS-Quad-sheet, Exhibit
B.

The main power house includes two Kaplan turbine units, No 1 and No 2 and the
auxiliary power house includes one vertical propeller unit with specifications as

shown in Table 1. ﬂg‘gﬁ,b} N
. . _‘,"_; _;’7"2;., :‘;]
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Milner Power Plant Perm
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Table 1 Generating Unit Specifications

Turbine Unit 1

Serial No. M220234-1

Net Head 14801

Rated Capacity , 46,5§g kW_

Rated Discharge , 4000 cfs

Manufacture 18800

Date

Manufacture Toshiba Corp-Tokyo
Japan

Type VK-1RS Variable
blade Kaplan

Minimum 800 cfs

Discharge

Generator

Serial No. 210-8585

Rated Capacity  49,000KVA

Power Factor 0.85

Normal Spéed 200 rpm

Runaway Speed 540 rpm

Manufacture 1861

Date

Manufacture E B Power Generation

Type

A 17 ft diameter and a ¢ ft diameter penstock convey water from the f@,r;,ébay.th _

Drammen, Norway

SAV 540/130/36
Synchronous

Unit 2

M220234-2

148.0 ft

11,540 kW

1000 cfs

1890

Toshiba Corp-Tokyo
Japan

VK-1RS Variable
blade-Kaplan

150 cfs

210-8586
12,700KVA
0.85

400 rpm
1070 rpm
1861

E B Power Generation

Drammen, Norway

Synchronous

Unit 3

24

56.4 ft

1130 HP.

200 cfs

1982

Hydro West Group
Inc. Bellevue WA

Vertical Propeller

811071-01
833 kW

604 rpm

1982

Ideal Electric Co
Mansfield, Ohio

Polyphase Induction |
Exposed

Boop,

4 »F -
7

the turbines in the main power house. Each penstock is equipped withan ~ = ) 774

JAN 1 0 1994



Milner Power Plant Pen‘r'-mﬂ 10/28/93 Page 3 .

Accusonic flow meter located just upstream of the turbine units, see Exhibit C,
Discharge from the auxiliary power house enters the Snake River below Milner
Dam and is measured by the U.S. Geological Survey stream Gage, Snake River
at Milner, located below the county road bridge approximately 1/4 mile
downstream of the dam. Table 2 shows the specifications of each meter and the
manufacturer's specification sheet is included as Exhibit D.

Table 2 Flow Meter Specifications

Unit 1 Unit 2 Unit 3
Type Acoustic . Acoustic Rated Open
Channel

Manufacturer Accusonic Division Accusonic Division

ORE International ORE International
Falmouth, Falmouth,
Massachusetts Massachusetts
Mode! 7410 7410
Serial No. 479 478
Rated )0.5 % w/8 paths )0.5 % wi/8 paths
Accuracy
Service U.S. Geological U.S. Geological U.S. Geological
Survey Telemetered Survey Telemetered Survey
on Hydromet on Hydromet Telemetered on

Hydromet

The acoustic meters are checked by the U.S. Geological Survey using their
portable acoustic meter. Periodic measurements are obtained by the U.S. G.S.
field office in Twin Falls.

This exam was conducted during efficiency testing of the turbine-generator units.
Both Unit 1 and Unit 2 were ramped up beginning the evening of October 20,
1993 and reached maximum generation flows between 1:00 and 2:00 p.m. on
October 21, 1993. Unit 3 was operated at essentially constant flow of 225.45 cfs
for the entire period. Exhibit E is the hydrograph of the flow of each of the three
units obtained from the U.S. Bureau of Reclamation Hydromet system on
October 22, 1993 and Exhibit F is the tabular discharge and combined discharge

Wirng oy



Milner Power Plant Pem.-?ﬂﬁ 10728/93 Page 4 .

for all units for the 24 hour period on October 21, 1993. The maximum
combined flow of 5714.7 cfs occurred at 1:30 p.m. on October 21, 1993. No
altemative discharge measurement method is available.

The certified USGS measurements are shown on the letter from Mike Campbell,
Twin Falls Field Office Chief on Exhibit G. No measurements were made by the
USGS during the field exam.
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EXHIBIT B
PERMIT 01-7011

G- LN
i {

-
e - ==
- - g

[

PLANT

MILNER POWER

= N
o

o -

iAv__...mH

pig

=
o
N

-

o

Eler : . 09; Al

—
=....\-..U
=S moemsd

S0Iry

R Ly | e . L E - [}
“ o i. e 3 _ﬂwu.h..u.J_._ n\\.| ) .n ) b

! [rrasrR=atassFemantanasddand
" : Lo e
L}

2077 f

|1 R _._..._” .
:om_Nm pl&‘\wgw .ﬂ.\“\s\.utm/.nm&ﬂn Ar
>, /
Ed ks \



VIHY QUYA

LNAFIUNVEEY  1PHANSY L33M0Hd DIULOITHONOAH 3NN 13

LT ARG TYNYD B0l HLUON

WrGINSY (Vi

ANWITCD TYNYD ETTvd Ml .

LRV1d Ham0d

AN HIMDW OHYE

srvoiaw20Y ({

FPrqgeresL
FoLLoer
ald 4




R

EXHIBIT D
PERMIT 01-7011
MILNER POWER

. PLANT

ACCUONIC

Syﬂc_mlccuncy

The accuracy of the rate indication
and totalization of flow is specified to
be plus or minue 0.5.percent of
actual flow for all flows with velocity
abxwe 1 foot per second and up o
maximum flow, provided the
flowmeter is istalled according to
Accusonic specifications in a section
of pipe with & minimum of ten
diameters of upstream straight pipe.
For Installations having batween four
and ten diameters of straight pipe
upstream of the meter section, four
crossed paths (eight paths total) are
required to maintain an accuracy-of ~

/ plus or fmirnus 0,5 percent of flowrate. |

To assuxe the specified accuracy,
the flowmeter integrates the four
velocities for edeh eas&rément:
plane {ong for four path, two for four
crossed paths) ta calculate flowrate.
Where crossad paths are used, the
fiowmeter software Ts designed to
ulilize velocity information from each
plane of ransducers to quantify and
comrect for crossfiow.

Ywo Path System

For a two path system installed with
efght diameters of stralght pipe
upstream and two diameters of
straight pipe downstream, the
gecwracy of the rate indication and
totalization of flow is specified to be
plus or minus 1.5% of acfuai flow for”
ll flows with velocity above 1 foot
per sacond.

Power Requirement Options
115 VAC £10%, 5060 Hz
220 VAC +10%, 5060 Hz

100 VAC +10%, SO/60 Hz

12 VDG +2.7V -1.8V

Enclosurs Options
NEMA 4 Wall Mound
NEMA 4X Wall Moum
Shock Mounted Portabla
Chassls (for 19° Rack)
19" Rack Assembily

Enclosurs Ditenalons

NEMA 4 A0 hx24'wx12°d

Shock Mounted Portabla 24" h x 25"wx 27 ¢
Chassis 105" hx 19" wx 22°d

Mansurement

Opun Channad

Pips Flowing Full

Pipe Flowing Partatty Full

Display Optlonas
14 Digkt LEC
8 Digit LED
. Flowrate
Totallzed Flow
Systsm Blatus
Any Paramater or Variable

Standard Quip:t Oplions
4-20mA Fiowrale

RS-232 ASCII Ten Varfabla
Repari Format

Pulsad Totalizer Output

Parameter Entry Opllons
Keypad

Kayboard

Tape Casseile
Nunb?rancoulﬂcPﬂlu
[-8 *

'\ 1
Number of Plpas
1or2"

Environmental Requirements
Storage:

0*-140*F

0% - 55% Relative Humiddy
Opseration:

35° - 140° F™

0% - 85% Relative Humidity

Osciftator Fraguency
80 MHz

Powsr-Consumptlon -
35W maximum

‘Wlﬂ1algmpam,dnmp-msystenuorpanlallyfulpfpes,m}ymphemnbemmm
** Heatars and alr-conditioners can be added fo cartain enclosures o expand this range.
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Milner Hydropower Facility | [ !
Flow data from 5S8R Hydramet System - October 22, 1993
. Hydropower Plant
Date - Time  |Unit 3 {nit 1 Unit2  |Totald
10j21-0:00] 22545 1852.26 14,29 2092
10/21.0:15| 22545| 1946.27 14.29) 2186.01
10/21-0:30] 225.45] 20293 13.92| 2268.67
10/21-0:45] 22545 2119.66 13.92| 2359.03
10/21-1:00] 225.45] 219536 13.92| 2434.73
10/21-1:15;  225.45| 2283.27 13.92{ 252284
10/21-1:30] 22545 2393.16 14.29] 26329
10/21-1:45| 22545, 2510.38 14.29| 2750.12
10/21-200; 22545] 2617.82 13.92] 2857.19
10/21- 215 22545| 272161 13.92| 2960.098
10421-2:30| 225.45| 2849.81 13.92] 3089.18
10/21-2:45] 225.45] 2959.7 13.92] 319907
10§21-3:00] 22545| 3074.48 13.92] 3313.85
10/21-3:15] 22545| 32039 10,52 3430.97
1021-3:30] 225.45| 3318.68 14.29| 3558.42
10/21.3:45| 22545 3413.92 14.29] 3653.56
1021-4:00] 225.45] 3529.91 13.92] 3769.28
10/21-4;15] 22545 13533.7 13.92] 3873.07
10/21-4:30{ 22545] 3730.15 13.92; 396952
10/21-4:45| 225.45] 3869.35 13.92| 4108.72
10/21.5:00) 225.45| 3986.56 13.92 4225.93
10/21-5:15] 225.45{ 3995.33 1429| 4235.07
10§21-5:30] 22545| 4004.88 13.92| 424425
10j21-5:45|  22545| 4006.1 14.29( 4245.84
10/21-6:00] 22545| 4065.93 13.92] 43053
10/21-6:15{ 22545| 3882.78 13.92] 4122.15
10/21-6:30] 22545| 3725.27 14.29| 3955.01
10/21-6:45] 225.45! 3601.95 1392 3841.32
10/21.7:00{ 225.45] 3518.92 13.92) 3758.29
10/21-7:15| 225.45| 341147 13.92] 3650.84
10/21-7:30) 22545} 24188! - 975.09| 3819.34
10/21-7:45, 22545| 2438.34| 1021.24] 3685.03
10/21-8.00] 225.45| 2399.26| 101355 3638.26
10/21-8:15| 22545| 241392 1012.82| 365219
10/21-8:30)  225.45{ 2412.7; 101245 3650.6
10j21-8:45] 225.45| 2420.02| 102857| 3574.04
10/21-9:00| 225.45| 242368| 1026.74) 36575.87
1021-9;15] 22545} 2495.72) 1023.44| 3744.81
10j21-9:30} 22545 2670.33] 1027.11| 3922.89
10/21-9:45| 22545 2793.65( 1027.11] 4046.21
10j21-10:00] 225.45| 3542.12] 22418 3991.75
10421-10;15) 225.45| 3615.38] 321.98| 4152.81
10021-10:30f 22545| 378558 454.47| 445548
10/21-10:45| 22545| 384505 49341 46563.91
10/21-11:00]  22545! 4357.95 103.3] 4715.8
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10/21-11:15} 225.45| 4413.92) 131.87| 4771.24
10/21-11:30] 22545| 4403.03{ 300.37} 4934.85
1021-11:45) 23545| 440048| 455.31] 5081.24
10/21-12:00;] 22545 4473.92¢ 605.86] 524523
10/21-12:35) 225.45| 440537 767.03] 5397.85
1021-12:30) 22545 440415} 91465 5544.25
1021-12:45 22545\ 4392.1F| 1081.32| 5699.93
10/21-13:00] 22545} 440048 1079.12] 5705.05
10/21-13:15} 22545] 4380.95| 1081.68| 5688.08
10/21-13:30| 22545| 429804] 1091.21] 57147
10/21-13:45| 22545 4377.28] 107656 5679.29
10/21-14:00| 225.45| 42/7.53| 1080.58| 5523.36
10/21-14:10| 22545| 4045.17| 1067.75( 5338.38
10/21-14:30| 22545| 3877.9| 1069.96] 5173,31
1021-14:45)| 22545] 3746.03} 1078.92| 504B.4
10/21-15:00) 225.45) 3652.0%1| 1078.02| 4955.48
102i-15:15) 225.45) 3514.04] 10685 4807.99
10/2i-15:30) 225.45| 3377.29! 1073.63| 4676.37
10/2i-15:45] 225.45| 3253.95| 107692| 455633
10/21-16:00] 22545] 3120.88] 1082.05; 4428.38
10/21-16:15] 22545| 2973.14| 1078.75| 4277.34
10121-16:30 223| 2819.29] 1075.09( 4117.38
10{21-16:45 223| 2655.67{ 1D67.76] 324643
10/21-17:00 223| 2540.9] 1054.21| 3B18.11
10121-17:15 223| 2426.13] 1029,3] 23678.43
10/21-17:30 223| 246276 1031.87] 3717.63
10i21-17:45 223| 24127) 10315 3867.2
10121-18:00 223{ 2301.58] 1035.16] 3559.74
10/21-18:15 223] 2197.8] 10328 34534
10/21-18:30 223; 2208.79| 1034.06] 3465.85
10/21-18:45 223 2211.23| 1030.04} 3484.27
10/21-19:00 223| 2205.13] 1034.43| 346256
10121-19:15 223] 2208.79; 1031.87| 3463.66
10/21-19:30 223| 2191.89] 1031.13] 3445.82
10/21-19:45 223 2191.89] 997.43| 341212
10/21-20:00 223] 318558 1465 3423.24
10121-20;15 223| 3079.36 13.92| 3316.28
10/21-20:30 223| 2840.17 13.92| 3i77.09
10121-20:45 223| 2819.29 13,92 3056.21
101212100 223 2682.54 13.92( 2019.46
10/21-21:15 223 2582.41 13.92] 2819.33
10/21-21:30 223| 2481.54 13.92| 269846
10/21-21:45 223| 234798 14,29 2585.27
10[21.22:00 223 225397 13.92] 2490.89
10/21-22:15 223] 21453 13.92| 2382.22
10121.22:30 223 2040.29 13.92] 2277.2
10§21-22:45 223| 1947.49 13.92] 2184.41
10f21.23:00 223| i864.47 13.52( 2101.39
1021-23:15 223 17749 13.92| 2015.92
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10j21-23:30 171897 13.92| 1955.09|
10/21-23:45 1637.38]  13.92] 1874.28]
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United _Stat_és Department of the Interior N —

GEOLOGICAL SURVEY , S —
S e oa Aoy WRD EXHIBIT G
Twin Falls, ID 83303 PERMIT 01-7011
Phone - 734-9168 . MILNER POWER
PLANT
October 6, 1993

Randy Hill .
Milner Power Plant
Rt #1,Box 144 .
Murtaugh, ID 83344
Dear Randy:
The following is a list of measurements made on the lower Milner Power Plant:
UNIT #1 JUNIT #2 -
. Nov. 10,1992 S C 408 cofs ;
" Nov. 12,1992 4090 cfs ) 0
Dec. 22,1992 1040 cfs 0
Jan. 21,1993 0 6.68 cfs
Fcb 1,1993 0 " 566 cfs
- Mar. 10, 1993 0 . 502 cfs
! May. 21,1993’ ; 2870cfs - 0
‘ June 8,1993/ . 3900 cfs: T 960 cfs
July 29, 1993 " 1380cfs , .- 0

Please call if you have any questions.

Sincerely,
Mike Campbell
i i 8 e .
Field Office Chief Mﬁ’ Ay i g
_ ,..tmi?

JAN1 0 199,

1T



Perm;it 01-7011 Miie

Miiner Main Power House
Penstocks and Acoustic Flow Meter Taps




Perm;it 01-7011 MilneMPydro .

Milner Main Powerf House
Forebay and Twin Falls Canal Co, Gates
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01-04059
01-00005
61-00016
01-02015
01-07123

01-07084B.

01-07011
01-07010B
01-07010C
01-07010A
01-07011
01-07124
01-07022
01-67058
01-07011
01-07011

01-02069
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01-00212
01-00213
01-00215
01-00220
01-07011
01-00004
01-00010
01-00209
01-07071
01-07011
01-07011
01-07063
01-07009
01-07011
01-00017
01-00009
01-02050
01-07068

01-07072
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1'. AGREEMENT

This Agreement is made and entered into among the State of
Idahc, by and through tha Governor, hereinafter raferred to as
mState": John V. Evans, in his official capacity as Governor of
the Stata of Idaho; Jim Jones, in his official capacity as
Attorney Qeneral of .the State of Idaho; and Idaho Powar
Company, a @orporation hereinafter referred to as "Company*.

1. foectiva Data

This Aéreemant shall take effect upon’ execution,
axcept as £o paragraphs 7, 8, and 1l.

2. Executive Commitament

When the parties agrée on gertain actions to be taken
by State, it is their intent to commit the executive branch
of Tdaho state government, - subjeat to ¢onstitutional and
statubtory limitations, to take those actions. '

- 3. Attbrney General

Jim Jones is a party to this Agreement solely by
s reason of his official position as counsel for the State of
' fdaho and its agen¢ies in Idaho Power Company ¥. State of
ldaho, Ada County Civil Case No. §2237 and Idaho Power
Company v. Idaho Department of Water Resources, Ada County

Tivil Case No. BL375.

4., Gaod Faith

Wwhert the parties agree to jointly recommend a
particular piece of legialation or ac¢tion by another
entity, each party agraes to actively and in good falth
support such legislation or action.

The State shall enforce the State Water Plan and shall
aZsert the existence of water rights held in trust by the
State and that the Snake River is fully appropriated as
needed ' to enforce the State Water Plan, - State and Company
shall not take any positlon before the legislature or any
court, board or agency which i=m inconsistant with the terms
of this agréement, '

5. Stay OFf Current Court And Regulatory Agtion

A. The partias shall file a motlon with the court in Ada
Coutity Civil Case Numbers 8137% and 62237, seeking a

““The Toregoing tn & trus and cortied copy of | SCANNED
mmmmmuthdnwmmuot S A JAN 79 707

S



A.

stay of further proceedings until seven days following
the adiournmemt of the First Regular Bession of the
48th Idaho Lggislature, exuept as to preservation of
testimony pursuant to the Idaho Rules of Civil
Procedure, completion of designated discovery filed by
the Stata of Idahe and dismissal of various defendants
by Company. The State shall designate in writing,
within fifteen (15) days from the execution of this
Adreement, those items of its discovery that must be
tesponded t¢ by Company. The Company shall respond ta
those items of discovery deslignatsd by the State
within ninety (90) days from exscution of this
Agreement. :

The parties shall request the Federal Energy Requlaw
tory Commission (FERC) to stay any subordination-
related decisions. in any Company project listed in
para?raph 7 licensing or relicensing proceeding
pending implementaticn - ¢f this BAgreement except as
contemplated .in paragraph 12 of this Agreement. The
Egrties acknowledge, =~ however, that .FERC ¢ould

dependently take action prejudicial to theix
interests and, in such e&vent.- the parties may taka
reaganable aotions necessary to  protect  their
interests. Firther, . the State shall not file "any
motions to intervene in Project Numbers 2777 {Upper
Salmon) and 2778 ({Shoshone Falls); however, by
agreeing to this provision, . the Company in return
waives any defense to the timeliness of a motion to
intervene caused by this Agreement in the event this
Agreement 1§ 1nct implemented. Company is not
aqraeing, however., that a motien to intervene would be
timely if filed now.

The parties shall not attempt £to influence any
executive agency of the United States to take a
particulsr position regarding subordination in any
Company FERC ~ligcensing ox relicensing proceeding
pending implementation of this Agreement.

Legislative Program ~ B -

The parties agree to propose and support the following

legislation to implement this Agreement:

Fnactment of Public Interest Criteria as set forth in
Exhibhit 1 attached hereta.




B. runding for a general adjudication of the Snake River
. Basin generally as sget forth in Exbibit 2 attached
hereto. :

C. Estahlishment of an effective water marketing system.

D. Funding for hydrologic and economic studies., as sat
forth in Exhibit 3 attached hersto.

E. Alloecation of gains upon sale hf utility property as
set forth in Exhibit 4 attached heretc.

F. Limitatiops on IBUC jurisdiction as sget forth in
Bxhibit 5 attached hersto. . ,

G, TRulemeking and ‘moratorium authority for  Idaho
Department of Water Resources generally as sst forth
iz Exhibit 8 attached hereto. , ‘ :

Company’' & Water Right

State &and Companpy agree tﬁat Company's water »wight
ghall be ag follows {Bracketed names used below refer to
Company projeats}:

A. State Water Llcense Numbers . 35-2013  (Thousand
8prings), 37-2128 & 37-2472 (Lower Malad), 37-2471
(Upper Malad), 36-2018 (Clsar Lake), 36-2026 (Sand
8prings)., 02-2057 (Upper Salmen), 02-2001A, 02-2001B,
02-2059, 02-2060 (Lower Selmen), 02-2084, DN2-2065
(Bliss), 02-2056 (Twin Talls). 02~2036 (Shoshone
Falls), 02-2032, 02—-4000, 02-4001. and Decree Number
g2-0100 {Swan Falls) entltle the Company Lo an
unsubordinated right of 3900 c.£.3. average daily flow
from April 1 to October 31, and 3600 c.E.s. average
daily flow from Novemper 1 tTo March 31, both to be
measured at the Murpby U.8.6.S. gauging staticn
immediately below Swan Falls., These flows are not
subject to deplation. The Hurphy gauging station is
located et latitude 43 17' 31", Longitude 116° 25"
2", in_NHlf&NElf&SEl/t of Sectisn 3% in Township 1

*  gputh, Ranga 1 West, Boise Merldian, Ada County ;

d Hydrologie Unit 17050103, on right bank 4.2 miles
downgtream from Swan Falls Power plant, 7.3 miles NE-
of Murphy, at river mile 453.3. :

B, The Company is alsc entitled to use the flow of the
- gnake River at itg facilities to the extent of its
actual bepeficial use but not to exceed these amounts
stated in State Water License Numbers 36-2D13
(Thougand Springs), 37-2128 & 37-2472 {Lower Malad),

-3 -




37-2471 (Upper NMalad), 36-2018 (Clear Lake), 36-2026
{Sand Springs},02~2057 (Upper Salmon), - 02-20D1A,
02-2001B, 02-2039, 02-20860 (Lower 8almon)., 02-20s4,
02-2065 (Bliss), 02-2056 {(Twin Falls)., 02-203%
(Shoshone Falls), 02-2032, 02-4000, 02-4001, and
Decres Number 02-0100 (Swan Falls), but guch rights in
excess of the amounts stated in  7(A) shall he
subordinate to subsequent beneficial upstrsam usss
gzon approval of such udes by the State in accordance

th Btate law unless the depletion violates or will
violata paragraph 7(RA). Company retains its right to
contast any appropriation eof water in accordance with
State law. Company further retains the right o
compel State to take -reasonable steps to insurs the
avarage daily flows established by this Agreement at
the Murphy U.S5.G.5. gavging station. Average daily
flow, as uged hersin, shall be based upon actual flow

conditions; thus, any fluctuations resulting from the - -

operation of Company facilitles wshall not bhe
congidered in the calculation o0f the minimum dail
straam flows set forth herein. Thls paragraph. shaﬁ
constitute a subordination conditian.

The Conmpany’s rightﬁ listed in paragraph 7(2) and 7(B)
are also subordinate to the uses of those persons
dismissed from Ada County Case No. 81375 pursuant to
the contract exacuted betwsen the State and Company
implementing the terms of I.C., §§ 61~539 and 61-540,

The Company's rights listed in paragraph 7(A) and 7(B)
are alsa subordinstm +o those persons who have
beneficially used water prior to October 1, 1984, and
who have filed an application or claim for said use by
June 30, 1985.

Company's abillty +to purchase, lease, own, -or
otherwige acquirs water from sources upstream of its
power plants and convey it to and past its power
plants below Mlilner Dam shall not be limited by this
agreement. Such flows shall be considered
fluctuations resulting £from -operation-- of Company
facilities, ' .

Upon implementation of this Agreement, State and
Company 5ball comsent to entry of decrees in Ada
County Civil Casa Nos, 62237 and 81375 that describe
the Company‘'s water right as provided in peragrapbs
7{A) through 7(E). .




-
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11.

Damages Waiver

Company waives any claim against the 3tate or its
agencies for compensation or damages it may have or that
may arlse from any diminution {in water avallable to Company
at its ftacilities as a result of thii Agreement. Company
waives any <¢laim for compensation or damages from any use
approved by the state in acceordance with paragraph 7B.
Company tataine its right to seak injunctions,
compensation, damages, ar other relief from any future
appropriator, as defined in paragraph 7(B), whose use of
water violates or will viclate the Company's watar right of
3900 c.f.s. average daily flow from Aapril 1 to Oectober 31,
and 5600 c.f.5. average daily flow from November 1 to Harch
31, as measured at the Murphy gauging station, and also
retains its rights against the state and its agencias as
set out in paragraph 7(B).

Proposed 1180 Contract

The parties acknowledge that the Governor and the
Company have finalized the terms of & contract that would
implement the provisions of Senate Bill 1180 of the First
Reqular Session of the 1Idaho Legislature, presently
odified as §§ 61-539 and 61-540, Idaho Code which is being
exacuted on thim date.

Agreement Not An Admission

The parties agree that this Agreement repraesents an
attempt to compromise pending litigation, and it shall not
be considered an_admission, waiver, or abandonment of any
issue of fact ar law by any party, and no party will assert
or contend that paragraphs 7, 8, and 1l have any legal
effect until this Agreement is implemented by the

,accomplishment of the acts described in paragraph 13.

Status of Stata Water Plan

Stata and Company agree that the resolution of
Company's water rights and recognition thersof by GState
together with the Idaho State Wwater Plan preovide a sound
comprehensive plan for the management-—of the Snaka River
watershed. Thug, the parties acknowledge that this
Agreement . provides - a Plan best adapted’ tc¢ develcp,
conserve, and utllize the water resQuUIGes of the regien in
the public interest. Upon implementation of this
agresment , State and Company will present the Idaho State
Water Plan and this document to FERC as a comprehensive
plan for the management of the Snake River Watershed.




12. Requlatory Approvals

A. Within 45 days of the execution of this Agreement,
Company shall file appropriate pleadings or other
_ documents with the Idaho Public Utilitles Commissien
{IPUC), to obtain an ordsr deteruninipng that the
exarution and implementation of this Agreement is in
the publie Iinterest, and does not constitute an
abandonment, relinquishment or transfsr of utllity
praoperty. Such pleadings or other documents =hall
‘algp provide that the order shall state that any
effest upon the Company's hydro generation resulting
from execution and Iimplementation of this Agreement
shall mnot ba grounds now or in the future £for a
£inding or an order tbat the Company's rate Dase .or
' any “part thereof is overstated or that any portion of
its elactrlcal plant in service is no longer used and
- usaful or not devoted to public servics, nor will'such. -
effect upon the Company's hydro generation be grounds
for. a .finding or an order reducing the Company's . .
present @r future revenue requirement or any preseng
or future rate, tariff, schedule or charge.

In the event the IPUC does not 1issve an order
acceptable to  the partles, the parties will seek
appropriate® remedial legislation.

B. i. Within forty-five (45) days of the execution of
this Agreement, the Company sball file with FERC
a reguest for a declaratory ruling that the
imglementation of this agreement assures a
sufficient supply of water for Project HNumbers
1975 {(Bliss), 2081 (Lower Salmon), 2777 (Upper
Salmeon), 2055 (C.J. Strike), 2778 (Bhoshona
Falls), 18 (Twin Palls), 2726 (Upper and Lower
Malad), and 503 (Swan Fallg).

ii. within forty-five (45) days of implementation of
this Agreement, the Company shall submit this
Agreement and the consent decree to FERC in the
roceadings for relicensing ef Project Numbers 18
Twin Faﬁs). and 503 {Swan Falls) and the State
and Company shall reguest that FERC recoqnize
this Agreement as a definition of the Company's
water rights in those proceedings.

i1{. Wwhen any preoject listed in (1) Thereof is
hereafter due for relicensing proceeding, Company




13.

A,

shall submit this Agresment to FERC in the
religensing proceading, and the State and Company
shall regquast that FERC recognize this Agreement
ag a definition of the Company's water right in
those progeadings. -

The Governor and Attorney General on bebhalf of the
State and its agenslss shall seek intervention in
support of the Company's efforts before the IPUC aund
FERC, and shall actively support the issuance of
acceptable orders by both Commigsions, and shall
provide authorized witnesses to testify in the
proceedings at the request of Company. ‘ )

.- . Company shall, if necessary, file appropriate

pleadings or other documents with the Public Utllity
Commissioner of Oragon for an order similar, to, that

" .gtated in paragraph 12(A). Such filing, if netessary,

shall be don@ within forty-five (43) days of the
‘ekscution 0f thls Agreement. ' R

Conditions on Effectiveneass

The provisions of paragraphs 7, 8, and 11 shall not be
pinding and effective until each of the <following
conditions have been implemented:

i,  Anendment of the State Water Plan to implement
the provisions of Exhibit 6;

ii. Fnactment of the legislative program outlined  in
paragraph &;

ii4. Issuance of an approprlate order by IPUC as set:
forth in paragraph 12{(A)}, or enactment of
appropriate legislation by the State of Idaho, as
sat forth in Exhibit 5.

iv. Issuancé of ap appropriate order by FERC in a
- form acceptable to the parties as sset out in
paragraph 12(B){(i}; - _

v. Digmissal with prejudice of the proceeding
pending before the IPUC in Casw No. U-1006-124;

vi. Issuance of an appropriate order by the Public
Utility Commissioner of Oregen If Company has
requested one! and



14,

vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibitse 7A and 7B
attached to this Agroement.

B. In the event any of these conditioms are not imple-~
manted, or should this Agreement be terminated as pro-
vided ip paragraph 1a, then this Agreement shall be
void. ) ' :

Authority of Department of Watgr Regourges and Idsho Water
esource Board Not Affected _

This Agreement shall not be construed to limit or
interfere with the authority and duty of the 1Idaho

. .Department of Water Resources or the Idahe Water.Resource

15.

. 186,

17,

18.

Board to énforce and administer any of the laws of the

_state which it is authorized to enforce and administer,

Waiver, Modificaticr or Amendment

No. waiver, modification, or amendment of this
tgreement or of any covenants, cenditioms, or limitations
herein contalnsd ghall be valid unless in writing duly
executed by tha parties and the parties further agree that
the provisions of this Section may not be waived, medified,
or amended except as herein set forth.

Termination of Contraet

This Agreement shall terminate upon the failure to
satisfy any of the conditions stated in paragraph 13. The
parties shall mest on May 15. 1385, to determine if the
sontract shall be continued or terminated.

Subsequent Changgs In Law

This Agreement 1is contingent upon certain enactments
of law by the 8State and action by the Idaho Water Resource
Board. Thus, within this Agreement, reference is made to
state law in deflning respective rights and obligations of
the ©parties. Thersfore, upon Iimplementation of the
conditions c¢ontained in paragraph 13, asny subsequent final
order by & gourt of ocompetent Jjurisdiction, leglslative
enaotment or administrative ruling shall not affect <the
validity of thig Agreement.

Byccessors
-The provisions of this Agreement shall bind and inure

to the bepefit of the respective successors and assignas of
tha parties.




19.

20.

Entire Agreement

This Aqreement sets forth all the covenants, promises,
provisions, agreements, conditioms, and undergtandings
between the parties and there are no covenants, provisioens,
promiges, agreements, condltions. or undsrstandings, @&lther
oral or written between them other than are herein set
forth, ’

Effsct of Section Headings

The section headings eppesring in this Agreement are
not *o be construed as intsrpretations -of the text but are

.. .lnserted for convenience and refgrence only. .. .. . .

_211.

Agreement at Boise, Idaho, this z¢it day of

STATE OF

Govarnor of the

Multiple Originals

This Agreement is executed in quadruplicate. Each of
tha four (4) Agreements with an original signature of each
party shall be an criginal.

IN WITNESS WHEREOF, the parties have exscuted this
chﬂgr_', 1984,

IDAHO DOWER COMPANY

Stata of ILdaho and Chief Executive

i
Attorney General of the

Qfficer

$rata of Idahq

i




ATTEST:

{seal of the State of Idaho)

PEIE T. SA
Becretary of State

; Th Y FATTEST:
(Corporate Seal of Tdahal. ii;dmw (. g
Power Company) ey e

AL |,
Secretar fﬁ?wer

CERTIFICATE OF SECRETARY

——

' paul L. Jauregui, as secretary of Idaho Power Company,
a Maine Corporation, hereby certifies as follows: o

(1) That the corporate seal, or faecsimile thereof,
affixed to the instrument is in fact the seal of ' the
corporation, or a true facsimile therecf, as the case may bhe;
and .

{(2) That any officer of the corporation executing the
instrument does in fact oceupy the official ‘position Indicated,
that one in such position i duly suthorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto is genunine; and

{3) That tha execution of the instrument .on behalf of
the corporation has been duly authorized.

In witness whereof, I. PAUL L. JAUREGUI, as the
secretary of Idaho Power Company, a Malne corporation, have
executed this certificate and affized the_*i;ea.l of Idahe, Power
Company, a Maine Corporation, on this 252 day of aaéf;z_

s

1984.

bty

1
3 i T
of Idaho/Power Company

- 10 -~




CERTIFICATE OF SECRETARY OF STATE

OF THE STATE OF IDAHO

PETE T, CENARRUSA, as Secretary of State of the Stats
of Idaho, herehy certifies as follows:

1, That the sState of Idaho sezl, or facsimilas
therec?, sffixed to the instrument is in fagt the
seal of the 8tate of Idaho, or & true facsimila
thereof, as the case may be; and

2. That the officlals of the State of Idaho
exacuting the ingtrument do -in fact occupy the
official positions indicated, thar they ars duly
apthorlzed to azecute suck instrument on behalf
of the State of Idaho, and that the slgnatures of
such 0fficials of the Btate of Idahn subscribed
thereunto ars genulne; and’ '

3,  That the execution of the instrument on behalf of
the State has been duly authorized,

IN WITNESS WHEREQF, I, Pete T. Cenarrusa, Secretary of
State of the State of Idaho, have executed this Certificate and
affixed the seal of the State of Idaho on this zg§ day

of ,:ig ._11 2y 1984,

PETE T, CENARRUSA
Secretary of State
State of Idaho

STATE OF IDAHO ;

88,

County of Ada )

Ort this ﬂday of :ﬁ&" 1984, before me, a
Notary Public, im and for sald County and State, personally
appzared JAMES E, BROUCE, and PAOL L. JAUREGUI, known Or

- 11 =




jdentified to me o be ths President  and = Sacretary,
respectively, of Idado Power Company, the corporation that
azecuted the foregoing instrument, and acknowledged to me that
such corporation exsdited the zame.

IN WITHESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.
é‘r P!&UBL'TEC :%2 TDAHO .

-Residing at

STATE OF IDAHO )

_ : ) 4s.
County of Ada )

On this gl day of M 1984, before me, a
Notary Mublic, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idaho; JIM JONES, known or identified
to me to he the Attormey General of the State of Idaho; and
PETE T. CENARRUSA, Known to meé to he the Secretary of the State
of Idaho; and acknowledged to me that they executed the samg.

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

- 12 -
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislatutre . First Regular Session -~ 1985
IN THE _‘
BILL NO.
BY
AN ACT

EELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING
SECTION 42-203, IDAHO CODE, BY MARING CERTAIN ORGANIZATICNAL
CHANGES AND BY PROVIDING FOR THZ MAILING COF NQTICES TO PAID
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-203C TO PROVIPE THAT THE
DEPARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILABLE FOR A SUBQRDINATED PCWER USE; RND RMENDING
CHADPTER 2, TITLE 42, IDAHQ CODE, BY THE ADDITION OF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS ISSUED PRIQR TO THIS ACT'S EFFECTIVE  DATE.

Be It Fnacted hy the Legislature of the State of Idaho!

GECTION 1. That Section 42-203, Tdaho Code be, and the same is
hereby amended to read as follows: S .

42-203. NOTICE UPON RECEIPT OF APPLICATION — PROTEST. —w
WEARING AND FIRDINGS -- APPEALS. @d ddd df¢dy He¢ pdegddd/
AppPoval  dud  ¢fiddiive ddveé df lid  dddiigd/ 1) _Uypon
recelpt of an application to appropriate the waters ef this
gtate, the department of water reésources, shall prepare a
notice in  such form as the department may prescribe,
specifying; (a) the number of the applicatien; d#d (b) the




date of £iling thereof/; (c) the name and post-offioce
address of the applicant/ [d) the source of the warver
supply/; (@) the amount of water to be appropriated/ (£)
in genera the nature of the propogad use/ the
approximate location of the point of diversion/ (h) and the
point of use/, The department shall also stateidd Iin said
notice that any protest against the approval of such
agplication, in form prescribad by the department, shall be
filed with the department within ¢en (10) days from the last
date of publication of such notice.

{2) The d&irsctor of the department of water resources
shall causa the notice to be published in a newspaper printed
within the county wherein the point of diversion lies, or in
the event no newspaper is printed in sald county, them in a
newspaper of general circulation therein. When the application

proposes .a divergion in excesg of 20 ¢.f “or 2,000 acre faet
the director shalli cause the notice to be Eu.bilggea in the
n aper(s) Bufficient to achiave statewids circulation. This
mt?ce ghall be p@flshed at least once a week for two (2)

sugoessive weeks.

(3) The director of the department shall cause a copy of .
the notioe of application to be sent by ordina mail to an
person who rCequests in writihg to regeive an cfass of notices
of application and who pays an _anpual mailing fee as

ectanlished by departmental regqulation.

(4) aAny person, firm, association or corporation congernad in
eny such application may, within the time 2llowed in the notice
of application, file with sald director of the
department of water resources a written protest against the
approval of $uch application, uwhich protest shall state the
negme and address of protestant and shall be signed by him or by
his agent or attorney and shall c<learly set forth his
objections to the approval of such application. Hearing upon
the protest so f£iled shall be held within sixty (60) days from
the .date such protest is received. Notice of this hearing
shall be given by mailing notice mot less than ten (10) days
bafore the date of hearing and shall be forwarded te both the
applicant and the protestant, or protestants, by certified
mail. &uch notice shall state the names of the applicant and
protestant, or protestants, the time and_place fixed for the
hearing and such other information 'as the director of the
department of water rescurces may deem advisable. In the avent
that ne protest is filed, then the director of the dafartment
of water resources may' forthwith approve the application,
providing the same in 2ll respects conforms with the
roquirements of thig chapter., and w th the regulations of the
department of water rasources.




- (5) Such hearing shall be conducted in acgecordancs with the
provisions of section 42-1701A(1l) apd (2), ‘Idaho Code. The
director of the departmant of water resourves shall find ang
determine from the evidencs presented to what use or uses tha
water sought to be appropriated can be and are intended to be
applied. In all applications whether protasted or not
protested, where the proposed use is such (al) that it will
reduce the guantity of water under exlsting water rights, or
{p2) <that the water supply itself is ingufficient for the

purpose for which it is sought to be appropriated, or {aJj)

whera it appears to the satisfaction of the departwent that
such applicatisn is not made in good falth, is made for delay
or speculative purposas, or (d4) that the applicant has not
gquffipient Ffinsneial resources with which to complete the work

i{nvolved therein, or (e¥) that it will conflict with the

local public interest, where the local public interest is

‘. defined as the affairs of the pecple in the area directly

affected by the proposed use/; tThe director of the
department of water rescurges may reject such application and
refuse igsuance of a permit therefor, or may partially approve
and grant a permit for a smdller Jgdd quantity of water than
applied for, or may grant permit wpon conditions. The
provisions of this . section shall apply to any boundary stream
hetween this and any other state in all cases where the water
sought to -be appropriated has its source largely within the
state, irrespective of the locatisn of any proposed power
generating plant. '

§) Any person or carpgration who has formally appearsed at
the . hearing, §¢4lidd aggrieved by the judgment of the
director of the department of water resources, may seek
judicial review thereof in accordance with section 42-1071A(4),
Idahe Code.

SECTION 2. That Chapter 2, Title #2, Idaho Code., be, and the
game is hereby amended by the addition thereto. of a NEW SECTION
to be known end designated as Section 42-203C, Idahe Code, and
to read as follows:

42-203C. PUBLIC INTEREST DETERMINATION -— CRITERIA —
WEIGHT — BURDEN OF PRQOF.

(1) If an applicant intends to apptopriate water which is

or may be available for - appropriation Dby reagon of &

gubordination condition applicable to a water right for power
purposes, then the director shall consider, prior to aspproving
the application, the critezia established in section 42-2033,
and whether the proposed use would significantly reducs,
individually or cumulatively with other uses, the amount of
vater available to the holder pf a water right used for powar
preduction and, - if so, whether the proposed use is io .the
public intarest.




(23¢(a) ‘The direc¢tor in making such determinations for
purpeses of thig section shall congider:

{1} the potential benefits, both direcet and indiree¢t, that
the proposed usg would provide to the state and local
economy; : ‘ )

{ii) the ecomomic impagt the propesed use would have upen
glectric utility rates in the State of Idaho, and the
availahility., foreoseeability apnd cost of alternative
energy sources to amesliorate such impact, to the state
and local economy; '

(3ii) the promotion of the family farming traditiocn;

(iv) the promotiocn of full economic and wmultiple use
. development of the water respurc¢es oOf the State of
Idaho;

{v) whether the proposed development conforms to a staged
development policy of up te 20,000 acres per year or
B0O,000 aqres in any four-year pericd in the Snake
River Basin above the Murphy gauge.

No single facter enumerated above shall bhe entitled to
reater weigqht by the. directer in arriving at this
¢termination. .

(k) The hurden of proof under this section shall be on
the protestant. .

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, and the
game is hereby amended by the addition thereto of a NEW SECTION
to be knowni and designated as Section 42-203D, Idaho Code, and
to read as follows: :

42-203D. REVIEW OF DERMITS — OPPORTUNITY FOR HEARING. The
department shall review all permits issued prior to the
effective date of thiz section, except te tha extent a permit
has been put to beneficial use prior to July 1, 1883, tfo
determine whether they comply with the provisions of chapter 2,
title 42, Idaho Code. If the department findy that <the
proposed use does not satisfy the criteria of chapter 2, title
432, Idaho Code, then the department shall either cancel the
permit or impose the comditions required to bring the permit
into compliance with chapter 2, title 42, Idaho Cods. If the
department finds that the permit satigfies the criteria
established by chapter 2, title 42, Idaho Code, then the
department shall enter an order continuing the permit.




The department shall provide an opportunity for hearing in
Idaho Code and

aceordance with section 17013, title 432,
sactions 5209 +through 5215, <¢itle &7, Idahe Code, for each
holder of a permit that is either cancelled or made subject to

new wonditiens,

—-— 5 ——




LEGISLATURE OF THE STATE CF IDAHO

Forty-eighth Lagislature First Regular Session — 198%
IN THE
BILL NO.
BY
AN. ACT

RELATING TO THE ADJUDICATION OF WATER RIGHTS, AMENDING CHAPTER

14, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION
42~1406A PROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
OF THE WATER RIGHTS OF THE GSNAKE RIVER BASIN; BAMENDING
SECTION 42~1414, IDAHC CODE, TQ BODIFY THE SCHEDULE OF FEES
FOR FILING A NQTICE OF (IAI¥ IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE PFOR COLLECTION OF THE
FEES:; BAMENDING CHAPTER 17, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42=1777 PROVIDING FOR THE
CREATION OF THE WATER RESQURCES ADJUDICATICN ACCOUNT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IDAHO:

SECTION ). That Chapter 14, Title 42, Idaho Code, be, and the
same is hereby amended by the addition of a NEW SECTION, to hbe
known and designated as Sactwn 42~1408A, Idaho Code, and to
read as follows:

42-1406A. SNAKE RIVER BASIN ADJUDICATION ~ COMMENCEMENT.

(1) Effective managemant in the public interest of the waters
of the Snake River Basin requires that a comprehensive
determination of the nature, extent and priority of the rights
of all ussers of surface and ground watsr from that system be
determined. Therefors, the director of the department of water
resourees on or after July 1, 1985 shall petition tha district
court of Ada County to commence an adjudication of the water
rights of the Snake River Basin either through initiation of a
new proceeding or the enlargement of an ongoing adjudisation
proceeding. The petition shall describe:

— 1 e




{a) tha boundaries of the entire system within the sTate
to be adjudicated;

() <the boundariss of any hydrolegic sub-basins witkin the
system for which the dlrectar intends to proceed sgparately
with respect to the actiong required or czuthorized to be
taken pursuast to sections 42-1408 through 42-1413, Idaho
Code;: and '

{¢) <*the uses of water, if ahy, within the system that are
redgonmended to be excluded from the adjudication proceeding.

(2) Upon issuance of an erder by the district eourt which:

Ca) author_izes'the director to commence an investigaticn
-and detarmination of the various water rights existing'
within the system;

{b) defines the system houndaries;

(¢) defines the boundaries of any hydrolegic sub-basinps
within the system for which proceedings may advance
geparately pursuant to sections 42-1408 through 42-1412,
Idaho Code; and

(d) defines any wuses of water excluded from the
adjudication proceeding; . )

the adjudication shall proceed in the manner provided by the
provisions of chapter 14, title 42, Idaho Code, with the
exception of sections 42-14Q6 and 42-1407.

SECTION 2. That section 42-1414, Idahe Coda, be, and the same
is hereby amended to read as follows:

342-1414. FEE§ FOR FILING NOTICE OF CLAIM - In order to
provide an adequate and itable ¢ogt—sharing formula £or
fipancing the costs o adjudicating water riqhts TFihe
gpartment of water resources shall acuept no notice 6f claim
required under the provisions of section 42-4109, Idaho Code,
unless such notice of claim is submitted-with a filing fee
based upon the Udifity df wi¥ey cldindd Yhigh $HLII Bé
dévdymined o e dind Yddld dd  fHe féd fdy {illdg dd
Applicdyidd oY d pérnit ¥0 dpPreprided YHd PUBIId viieys 4f
Yiid d¢ded dé provided Id dddvign 4242217 Tddhd  Codd/ dxdepy
YHEY wHeYd gudd ¢Xdim I3 B Joddggyidd vIYH 4 vited Figly
getiplidudd Puydvddy ¥4 4 vdlid pevniiy o Jidgngd previdusly
Idaied B¥ thé adpdyineénd ¢f ity Jdnidide¥evidn dr 4 vdidy
Fighy WHIcH Ydd  pievicusTy Bedd ddjididd¥ed Uy 4 dfdvéd oF
fadéydl duye/ tMd Gldidiady dRAIY BdY 4 filind f4é o4 ¢ily




{dd déYld¥s (310/¢9) fee schedule set forth below. Failure
$0 pay the variable water use fee in accordance with the

timetable provi hall be causs for the departmént to_ reject
and  return the notice of claim to the claimant. Previdéd/

tHd £3lidg fed HH & Yad, Vit ddy ddfide
df ¢ldint ey pProdeddidgs fof  ddjvdiddeidi  IRvelVing  dugl
¢ldiy veved hiddy Wiy sl I de¥/ gHigtedy 133/ Rdvs ¢f

1971/ vdé dddd¥éd/ The fee schedule ser forth below applies
to adjudication proceedingg cormenced Or eplarged on or after

July 1, 1985 and to adjudicstion proceedings foy which a
proposed. finding Of water rights Bas not heen fileé with the
appropriate district court by the department ¢f watgr rasources
riar to 1, 1985, -
A. Flat fee per claim filed:

1. ¢laims for domestic and/or stock-

watering rights . . . . . .+ . . . . . .%25,00
2. claims for all other rights. . . . . . . . .%50.00
B. Additional variable water use fee for easch claim filed:
1. Irrigation use: .u__ $ 1.00 pgr acre.
2. Paower: $.25.00 per ¢.£.8.
3. Aquagulture: §$ 10.00 per ¢.£.5.
4, Municipal, Industrial, Commercial,
Mining, Beating, Cooling: $100.00 per c.f.s.
5. 2ublig; $100,00 per c.f.s.
6. Miscellangous: flat fee only.

) C. Pgyment of a variable water use fee gf more than
$1.000.00 may be spread out over as many Aas five apnual equal
payments with 10 percent interest accruing_on the unpaild
halance. All fees collected by the department purguant to this
gaction shall laced In the water resources adjudication
account established by section 42-1777, Idaho Cogde.

SECTION 3, That Chapter 17, Title 42, Idaho Code, be, and the
same’is hereby amendsd by the addition of a NEW SECTION, to be
known and designated as Section 42--1777, Idaho Code, =and te
read as follows:

42-1777. WATER RESQURCES ADJUDICATION ACCOUNT, ~ A water
resource adjudication account is hereby created and established
in the agency assst fund. Fee moneys in the account




are to be utilized by the department of water resources, upen
appropriation by the legislature, to pay the costs of the
department 4ttributable to the Snake River Basin adjudicatlon
-provided for by section 42~7406A, 1dahe Cade.

The state treasurer is directed to invest all moneys in the -

aggount., All interest or other inpoms accruing frem such
invegstment shall accrue to the account. -

e 4 aem
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LEGISLATURE OF THE STATE OF IDAHO
Forty-eighth Legislaturg First Regular Session =~ 1985
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BY

AN ACT

APPROPRIATING MONEYS TO THE OFFICE OF THE GOVERNOR FOR THE
b DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 1986.

' Bs It Fnacted by the Legislature of the State of Idaho:

SECTION 1. There is bereby appropriated to the Office of
the Governor from the general account the amount of $200,0300 to
be used for the purpvuse of conducting hydrologic and economic
studies of the Snake River Basin. A technlcal advisory
committee named by the Governor shall oversee the studies.
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BILL NO.

BY

AN ACT

AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 61—~502B TO PROVIDE THAT GAIN UPON SALE OF A
PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO THE BENEFIT OF
THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1 -~ That Chapter 5., Title 61, Idaho Code, be, and the
game 1s hereby amended by the addition thereto of a NEW
SECTICN, to be known and designated as Section 61-502B, Idaho
Code, and to read as follows:

51-502B. ALLOCATION OF GAIN UPON SALE OF WATER RIGHT.

The gain upon sals of & public utility's water right usad
for the generation of electricity shall accrue to the benefit
of the ratepayers.



Exhibit 3

MEMORANDUN

SUBJECY: PROPOSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS
JURISDICTION TO REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IMPLICATIONS OF SWAN FALLS COMPROMISE. '

SECTION 1. -- FINDINGS AND STATEMENT OF PURPOSE.--After
hearing testimany from the Office of the Governor, the Office
of the Attorney Genaeral, the ldaho Public Utilities Commis-
sion, the Idaho Department of Water Resources, the Idaho
Water Resources Board, the Idaho Department of Fish and Gams,
othar governmental entities and other interasted groups and
indfyiduals -of the State of ldaho, the legislature hereby
finds that while portions of the tastimony differ, the

. {describe the settlement and stipulation] is in the public
interest for all purposes, including but pot limited to, all
purposes undar the Public Utilities Law, as amended.
Imptementation of the settlement will resolve continuing
controversy over alectric utility water rights in the Snake
River Basin above Hurphy U.$.G6.5 gaging station.  That
controversy has. rendered the amount of the water available

" for hydropower uncartain, thus placing at risk both the
availability of low-cost hydropower to the ratepayers and the
state’s ability te manage an increasingly scarce resource.
This settlement balances all of the parties’ concerns and
insures that existing hydropower-generating facilities will
remain useful, that ratepayers will not be burdened with
excessjve costs, and that availabiiity of water for
additiona]l domestic, manufacturing, and agricultural uses
will judiciously expand.

SECTION 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION.--The
Idaho Public Utilities Commissjon shall have no jurisdictien
to consider fn any proceeding, whether instituted before or
after the,effective date of this act, any issue as to whether
any electric utility, (including ldaho Power Company), should
have or could have preserved, maintained—er—protected its
water rights and hydroalectric generation in a manner incon-
sistent with [describe the settlement and stipulation].

SECTION 3 -- IPUC-~-EFFECT OF AGREEMENT.--In any proceeding
befgre the Idaho Public Utilit{es Commission, including but
not 1imited to a proceeding in whigch the commission is
setting or reviewing the revehue requirement of any mlectric
utility (fncluding Idaho Power Company), the commissfon shall
accept as reasonable and in the public interest for all
" purposes, the [describe the settlement and stipulation],
"including without 3imitation the effects of implemantation of
such [describe the settlement and stipulation] on the
utility's revenue requirements and hydroelectric generation.



SECTION 4 ~~ EXEMPTION.--lmplementation of the { ]
shall not constituta a gale, assignment, convevance cr
transfer within the meaning of §861~327, 6£1-328, 61~329,
61~330, and 61~331, I.C., to the extent any ef those secticns
- may apply.




EXHIBIT 6

The executive branch of the 8State of Idaho and the Idaho

Power Company agres to recommand that the following positions
be incorporatad inte policy 32 of the state water plan.

1.

4,

The minimum daily flow at the Murphy gauging egtation should
bs increased to 3,900 c.f.s, frem April 1 through
October 31 and to 5,600 c.f.s from November 1 to March 31.

The minimum daily flow at the milaer gauging station shall
remain at zero ¢.£f£.s§. :

New storage projects upstresam from the Murphy gaudge should
only be approved after it is determined that existing
storage above Murphy is fully utilized. '

The Idaho Water Rescurce Board should consider reserving a
block of water for future DCMI purposess,

"There should be an express recognition of the adverse

gffects of diversions for storage from the mainstream of
tbe Snake River between Milner and HMurphy on hydreopowsr
production from November 1 to March 31. Im this regard,
approval of any new storage projects that contemplate the
diversion of water during the November 1 to March 31 period
from the mainstream of the Snake River between Mllnar Dam
and Murphy Gauge should be coupled with provisions that
mitigate the impact such depletions would have oo the
generation of hydropower. :

[The parties are proposing a policy which ig neutral on the
question of which Company faclilities should be considered
in mitigation decisions. At apy later time the Board
considers that guestion, the parties reserve the right to
take any position they deem appropriate.]
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LEGISLATURE OF THE STATE OF IDAHO

Forty-aighth Legislaturs - First Regular Session - 1985
IN THE (
BILL NO.
BY
AN ACT

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION CF A
NEW SECTION 42-203B, T¢0 PROVIDE THAT THE DIRECIOR OF THE
DEPARTMENT OF WATER RESOURCES SHALL HAVE THE AUTHORITY TO
SUBORDINATE RICHTS @RANTED FOR POWER PURPOSES TO SUBSEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS QR LICENSES GEANTED FOR
POWER PURPOSES T0O A SPECIFIC TERM.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the
same is herasby amended by the addition thereto of a NEW
SECTION, t¢ be Known and designated as Section 42-203E, 1daho
. Code, and to read as follows:

42-2038., AUTHORITY TO SUBORDIMATE RIGHTS -- NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION
" CONDITION — AUTHORITY TO LIMIT TERM OF PERMIT OR LICENBE. The
direstor shall have the authority %to suberdinate the righta
grantad in a pesrmit or license for power purposes To subgequent
-u]istream beneficial depletionary uses. A subordinated water
right for power use does not glve rise to any eclaim against, or
right to interfere with, the holder of subssquent upstream
rights established pursuant te state law. The irecter shall
also have the authority te limit a permit or license for power
purposes to a specific term.




SECTION 2. This Act does net apply to licenses which have
already been issued as of the effective date of this Act.

SECTION 3. An emergency existing therefor, which marqenc}; is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval,
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Sectlon 1

1. The legislature finds and declares that it {s ia the
publi¢ interest to specifically implement the state’s poweTl to
regulate and limit the use of waterl for power purposes and ta
defins the relationship between the state and the holder of a
water right for power purposes to the extent such right exceeds
an established minimum flow. The purposes of the trust
established by Sections 2 and 3 of this act are to assure an
adequate supply of water for all future beneficial uses and to
clarify and protect the wright of a user of water for power
purposes to continue using the water pending approval of
dgplg&ionary future beneficial uses. [Further findings will be
adde

2. A water right for pewer purposes which is definsd by
agreement with the state as unsubordinated to the extent of a
pinimum f£low established by state action shzll remain
unsubordinated as defined by the agrsement. Any portlion of the
water Tights £or power purposes 1in -excess of the level so
established shall be held in trust by the State of Idaho, by
and through the Governor, for the use and benefis of the user
of the water for power purpeses, and of the people of the State
of Idaho. The rights held ip trust shall be subject to
subordination to and depletion by future upstream beneficial
useys whose rights are acquired pursuant to state law.

3. Water rTights for power purposes not defined by
agresment with the state shall not be subject to depletion
below ahy applicable miniwum stream flow established by state
action. Water rights fer power purposss In excess of such
minimum stream £1low shall be- held in trust by the State of
Idaha, by and threugh the Govermor, for the use and ben=fit of
the users of water for power purposes and of the people of the
State of Idaho. The rights held in trust shall be subject to
suybordination to and depletion by future upstTeam beneficial
users whese rights are acquired pursuant to state law.

4. The user of water foT power purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available- at its facilities to the extent of the
water right, and to protect its rights to-the-uss of the water
" as provided by state law =zgainst depletions of clains not in
accordance with state law,

5. The Governor or his designee is hereby authorized and
empowered to énter into agreements with holders of water rights
for power purposes to define that portiom of their water rights
at or below the level of the applicable minimum stream flow as
being unsubardinated to upstream beneflcial uses and
depletions, and to define such Tights in excess theteof as

-1-




being held in trust by the State according to Section 2 abovs.
Such agreements shall be subject to ratification by law. The
contract entered into by the Govermer and the Idaho Power .
Company on Og¢tober 24, 1984, is hereby found and decltared to be
such an agreement, and the 1legislature hereby ratifies the
Governor's authority and power to enter inte this agreement.

Section 2: This Act shall not be construed as medifying,
amending, or repealing any interstate compact.

Section 3: The provisions of this Act arez hereby declared to
Be severable. If any provision of this Act or the application
of such provisian to ‘any person or circumstance is declared
invalid for any reason, such declaration shall not affect the
validity of remaining portions of this Act.

Section 4: An .emergency -existing therefor, which emergency is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval,
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regqular Sessicn -~ 13853
IN THE
BILL NO-
BY
AN ACT

AMENDING SECTION 42-1805, IDaNO CODE, TO PROVIDE THAT THE
DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES GSHALL HAVE
THE POWER TO ESTABLISH RULES AND REGULATIONS.

Be It Epacted by the Legislature of the State of ldaho:

SECTION 1. fThat Section 42-1805, be, and the same is hereby
amended to read as follows: .

12-1805. ADDITIONAL DUTIES — In addition to other duties
presoribed by law, the director of the department of water
rasources shall have the followirg powers and duties:

{1} To represent the state in all matters pertaining to
interstate and internaticnal water rights affectlng Idabo water
resourcas; and to coopsrate with all agencies. now existing or
hereafter to be formed, within the stase-..orf -within other
jurisdictions, im matters affecting the development of the
water resources of thls state. ' '

{2) - To prepare a present and continuing inventory of the
water resources of this state, asqertain means and methods. of
congerving and augmenting these and determine. as accuratsely as
possible the mogt effective means by which these water
resources may pe applied for the bemefit of the people of this
statéa. '




{3) To conduct surveys, testsg, I1lnvestigations, research,
examinations, studiss, and sastimates of cost relating o
avallability of unappropriated water, effective use of existing
supply, conservation, storage, distribution and use of water,

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies.

(5) To coopsrate with and doordinate activities with the
administrator of the division of enviromnmental protection of
the¢ departmgnt of health and welfare as such activities relate
to the functions of sither or both departmeénts concerning wWater
quality. Such cooperation and coordination shall specifically
require that: ' '

{a) The director meet at least gquarterly with the
administrator and his staff to discuss water quality
programs., A copy of the minutes of such meeting shall be
transmitted to the governor.

(b) The dJirecter transmit to the administrater, reports
and infermation prepared by him pertaining to water guality
programs, and proposed rules and regulations pertaining ta
water gquality programs. '

{¢} The directer shall make available to ths administrator
and the admipistrator shall make available to the directer
all notices of hearings relating %to the promulgation of
rules and regulatione relating ta water quality. waste
discharge permits, and stream channel alteration, as such
dirsctly affect water quality, and notive of any other
hearings and meetings which relate to water gquality.

(&) To perform administrative. duties and such other
functions as the board may from time to time assigh to the
director to enable the board to carry out 1ts powers and duties.

- {7) To suspend the lssuance of licenses or permits of a
defined elass or in a dafined geogqraphic #rea, as necessary to
protect existing uses, epsure compliesnce with state law or
implement the State Water Plan.

{8) To premulgate opt, modif repeal and enforce rules

and requlatiofs implementing or effectuating the powers and
duties of the department,

The foragoing 18 w true and eseitie
the oo ““""“‘ﬂhdipam:

_—
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State of Idaho
DEPARTMENT-OF WATER RESOURCES

322 Esst Front Sireet, P.0O. Box 83720, Boise, I} 83720-0058
Phone: {208) 287-4800 Fax: (208) 287-6700 'Web Site: www.idlvwridaho.gov, .

Governer

July 27, 2006 KARL J. DREHER
. ]jirE:::rr

Senator Charles H. Coiner
Idzho State Senate

2138 Hillerest Drive

Twin Falis, ID 83301

VIA EMAIL AND FIRST CLASS MAIL

Re: Diversons of Naitwel Flow From the Snake River Under Water Rights for Recharpe
Dear Senator Coiner:

I am writing in response to your mequiry regarding whether water diverted from the Smake
River for aquifer recharge in 2006 pursnant to a water right permit held by the ldahc Water
Resowrce Board was properdy allowed. You imitially raised this issue on July 12, 2006, ata
meeting of the [daho Legislatire's Natnral Resources Interim Committes in Boise,

During his presentation before the Nahural Resources Interim Committee, David Blew,
the Department of Water Resources Agquifer Recharge Coordinator, siated that water was
diverted from the Snake River under the water right permit held by the Water Resource Board
from about mid-April until Tuly 21, 2006. You questioned whether the diversions to recharge
were impropedy oui-of-prority, since the water right permit held by the Water Resource Board
(tight no. 01-07054 having the priority of Angust 25, 1980) is junior in priority o the water nght
held by the North Side Canal Company and the Twin Falls Canal Corapany for power production
at the Milper Power Plant (right no. 01-07011 having the priority date of March 30, 1377), which
wag curtailed on May 16,2006, You again expressed considerable concern that natural flow
may have been diverted oni-of-pridrity for recharge when you telephoned me oo July 13.

In response to your concermns, my staff and | have investigated whether the-diversions that
were made for recharge under the water right permit held by the Water Resource Board were
authorized. Based om those investigations, | have delermined that the diversions to recharge
were made properdy in accordance with the water right pesmit held by the Water Resource Board
end the water right permit for power production held by the North $ide Canal Company and the
Twin Falls Canal Company, as described in the following paragraphs.

©JAMES E:RISCE

S
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Permit No. 01-07011 Held by the North Side and Twin Falls Canal com'mes

Application for pemut 10 appropriate water no. 0107011, as mbscqucnﬂy arnended, was
first filed on March 30, 1977. The proposed beneficial use was vear-round power production
using water diverted from the Snake River at 4 zate of up to 12,000 cfs. The application for
permit was approvéd on June 29, 1977, with proof of beneficial use due on or before June-1,
1982. The due date for subm:tbng proof of bepeficial nse was extended four times af the request.
of the North Side and the Twin Falls canal companies, primarily because of delays in the FERC
Licensing process. The cana) companies filed proof of beneficial use of 5,714.7 cfs for poser
production on October 29, 1993, and the issnance of a license for the water righti is pending, .

In April of 1987, when the Depariment was processing the second request for extension,
of time 1o submit proof of beneficial use, the Department determined that water right no. 01-
07011 shonld be subordinated pursuant to ldaho Code § 42-203B. The attorney for the North
Side and Twin Falls canal companies had concerns with the subordination condition proposed by
the Department and suggested alternate langnage, which was subsequently accepted in its
eotirety. On December 16, 1987, the second request for extension of time to submit froof of
beneficial use was approved with the subordination langnage proposed by the attorney for the
canal companie_s added as a condition fo the permit. Thaf condifion states as follows:

The rights for use of watar acquired under this permit shall be junior and subordinate to
all other sights for the consumiptive beneficial nse of water, other than hydropower and
groundwater recharge|,] within the the Snake River Basin of the state of 1daho that-are
initiated later-in-time.than the priority of this permit and shall not give rise to any right or
claim against any fature rights for the consumptive beneficial vse of water, other than
hydropower and groumdwater rechargef,] within the Snelce River Basin of the state of
Ideho initiated later-in-time than the priority of this pexmit.

Permit No. 01-07054 Held by the Idaho Water Resource Board

Application.for permit to appropriate water no. 01-07054 was filed on June 30, 1980, by
Eaxl Haxdy, Therleif Rangen, John LeMoyne, aod John Jones, Jr. The proposed use was year-
round ground water recharge using water diveried from the Snake River through the Milner
Gooding Canal at a rate of up to 1,200 cfs. On Jannary 15, 1582, the application.for permit was
assigned fo the Lower Snake River Aquifer Recharge Distict. The applicationferpermit was
approved on June 2, 1982, with proof of beneficial use due on or before June 1, 1987, The due
date for submitting proof of beneficial use was exiended at the request of the Aquifer Recharge -
District uniil Jime 1, 1992, primarily because of ongoing negotiations to obtain access 1o lands
for al} of the comemplated recharge sites. Proof of beneficial use for partial development under
the permmnit of 300 cfs for ground water recharpe was filed on July 27, 1992, which was 57 days
after proof of beneficial use was due. Prior to the submittal of proof of beneficial use, permit no.
01-07054 vwas lapsed. After proof of beneficial use was submitled, the permit was reinstated, bt
the priority date was advanced 57 days to August 25, 1980,
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. Om February 16, 1994 the Aquifer Recharge District filed an applicatioo to amend pernis
50. 0107054 10 add the North Side Canal facflities 2s an additional point of diversien and
conveyance systern, which application was approved on Aprl 7, 1994, On March 13,1999, .
permit no. 01-07054 was assipned to the Idabo Watér Resoarce Boerd, and the Board has
subsequently requested two extensions of time to submit proof of beneficial use for the
undeveloped porfion of permit no. 01-07054. Proof of beneficial use for the undeveloped portion .
of the permit is currently due on or before June 1, 2009. There are no subordination condftions
associated with permit no. 01-07054.

On March 13, 2006, the Water Resource Board filed an application to place 500 cfs of
permit no. 01-07054 into the water hank for the purpese of adding the Aberdeen Springfield
Canpal facilities as a poiot of diversion and place-of use for ground water recharge. On April 18,

2006, the Waier Resowrce Board amended its water bark application 1o add numerous other -

points of diversion and places of use for pround water rscharge, inciuding the City of Blackfoot's
Jensen Grove.

Distribution of Water to Permit Mos. §1-07011 and 01-07054 During 2006

‘Water was divertad throngh the Milner Power Plant under permit no. 01-07011 in
calendar year 2006 through May 16. Although preliminary flow records Fom Idaho Power
Company indicate that there was sufficient water available 1o divert 5,714.7 cfs through the
Milner Power Plant and provide a bypdss flow of 200 cfs from April 12 through May 12, 20086,
prebiminary records of diversions-through the power plant from the U, S. Burean of Reclamation
indicate that approximately 3507 cfs less than 5,714.7 cfs was diverted for power generation.

On May 16, 2006, the 1. 8. Burean of Reclamation determined that it was no longer
necessary to allow spills past Miloer Dam. becavse water from the Snake River could be fally
ytilized above Milner Dam for the purposes oft (1) supplying all water rights to natral flow
above Milner Dam for consumiptive demands; (2) contimsing to fill reservair storage space that
had not el filled (e.g., Henrys Lake and Ririe Reservorr); and (3) refill reservoir storage space
that had filled but been subsequently evacuaied due to flood control releases {e.g.. Jackson Lake
and Palisades Reservoir). Because permit no, 01-0701} is subordinated 1o these upsiream
consumptive uses pursuant to the subordination condition cited on the previous page, the water
nght for the Milner Power Plant was curtailed until Juge 27, 2006, when storagereleases for uses

below Milner Dam began.

During March and April of 2006, canal companies along the Snake River began to divert
natural flow pursuant fo their various water rights for imigation. Once those systems were
charged for impation deliveries, then diversions for recharge were allowed under permit no. 01-
07054 at the heading of the North Side Canal and other poiats of diversion for canals added
through the Waler Board’s lease of the water right permit through the water bank, Diversions for
recharge through a canal upder permit no. 01-07054 were onty allowed to the extent there were
no deliveries of water for imigation along the canal Based on our enalysis of preliminary
diversion records, no water was diverted for recharge vnder permit no. 01-07054 ymti] there was
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at Jeast 5,714, 7 cfs-available for @iversion through the Milner Power Plant parsuant: to peromit no.
01-0701 1. Diversions for recharge at Jensen Grove did mot begin until April 18, 2006, when
there was z dombined totdl flow 2t the Milner Power Plant of 12,700 cis, based omthe
prelimisary flow records Df Idaho Power.

When d:vcrs:ons for power production under pemit no, 01-07011 were curtajled on May
18, 2006, pursuant to the previously-described subordination condition, diversions for recharpe
under permit no. 01-07054 were allowed to coninue because that permit is not subordinated 1o
any upsirearn consumptive beneficial uses. Had diversions of water for recharge not ncowred
after May 16, n¢ additional wateT would have been avallable for diversion throngh the Milner
Power Plant becanse of the subordmahou provision. Had diversions of water for recharge not
occurred after May 16, some additional water would have accrued to storage space that had filled
but subsequently evacuated for flood control and filled again. However, pexmit no. 01-07054 is
not subordinated to that second f11 of storage.

Distribution of Water to Permit Nos. 01-0701] end 01-07054 in Prior Years

The diversian of water for recharge vmder permit ap. 01-07054 when permit po. 01-
07011 is curtailed is in accordance with the subordinztion condition for perrit no. 01-07011.
The same situation occurred in at Jeast one other year. In 1995, permit no. 01-07011 was
curtailed from March 9 through May 6, while recharge through the Milner Gooding Canal was
allowed begimning on April 3 under permmit no. §1-07054. Use of the Miloer Gooding Canal for
recharge was allowed in 1995 pursuant to an interim agresment with the U. S, Burean of
Reclamation providing for use of the canal,

Based on the analysis described above, there is presently no information indicating that
the diversions to recharge were not in accordance with the water nght permit held by the Wafer
Resource Board and the water right penmit for power production held by the North Side Canal
Company and the Twin Falls Canal Company”.

Sin

17, Byeher
Director

e Vinee Alberdi — Twin Falls Canal Company
Ted Diehl -- North Stde Canal Company
Water District 0}

* Nothing in this Ietier should be constmed to sffect ibe review of perrits no. 01-07011 or no. 01-07054 when such
permits are licensed.
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' HOUSE BILL NO. 800

View Bill Status
View Bill Text

View Statement of Purpose / Fiscal lmpact

Text to be added within a bill has been marked with Bold and Underline. Text to be removed has been
marked with Strikethrongh and Jtalic. How these codes are actually displayed will vary based on the
browser software you are using.

This sentence is marked with bold and underline fo show added text.

Bill Status

10 Ceh e by WAYS AND MEANS
WATER RIGHTS - Amends existing law relating to water to revise provisions
rzgarding rights associated with permits and lic=nses relasting to ground
water recharge.

03/13 House intro - 1lst rdg - to printing

03/14 Rpt prt - to Res/Con

G63/16 Rpt out - rec d/p - to 2nd rdg

03/17 Bls susp - PASSED - 43-22-5
AYES -- Anderson, Andrus, Barraclough, Bastian, Bedke, Bell, Bilbao,
Block, Bolz, Bradford, Cannon, Chadderdon, Clark, Collins, Dszl,
Denney, Eskridge, Field(l18), Field({23), Harwood, Kenderson, Jaquet,
Lake, Loertscher, Mathews, McKague, Moyles, Nielsep, Nonini, Pence,
Raybould, Ring, Roberis, Rydalch, Sayler, Schaefer, Shepherd(B8),
Shirley, Smith(24}, Stevenson, Trail, Wills, Mr. Speaker
NAYS -- Barreit, Baysr, Black, Boe, Brackeit, Edmuason, GGIIELt;
Hary, Henbest, Kemp, Lefavour, Martinez, Miller, Mitchell,
Pasley-Stuart, Ringo, Rusche, Shepherd(2), Skippen, Smith(30},
Smylie, Snodgrass
Absent and excus=d -- Crow, Ellsworth, McGeachin, Sall, Hood

Floor Sponsors - Mr. Speaker & Raybould
Title apvd — to Senate

03/20 Senzte intro - lst rdg - to Res/Env

03/28 Rpt out -~ rec d/p - to 2nd rdg

03/238 2nd rdg - to 3rd rdg

03/30 3rd rdg - FAILED - 14-21-0

AYES -~ Burtenshaw, Cameron, Corder, Darrington, Davis, Geddes, Hill,
Keough, Marley, Pearce, Richardson, Stegmexz, Stenneit, ®ilkliams ™
NAYS -- Andreason, Brandt, Broadsword, Bunderson, Burkett, Coiner,

Compton, Fulcher, Gannon, Goedde, Jorgenson, Kelly, Langhorst,
Little, Lodge, Mslepeai, McGez, McKenzie, Schroeder, $Sweet, Werk
2bsent and excused -~ None

Floor Sponsors - Burtenshaw & Williams

Ret'd to House

filed in Office of th= Chief Clerk

Bill Text

-2

ArsminAne
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P ILARHD 1331
ond Regular S=ssion - 2046
IN THE HOUSE OF REFRESENTATIVES

HOUSE BILL WO. BOO

_ BY WAYS AND MEANS COMMITTEE

1 AN ACT -
2 RELATING TO WATER; AMENDING SECTION 42-234, IDAHO CODE, TOQ REVISE PRIORITY
3 PROVISIONS REGARDING RIGHTS ASSOCIATED WITH PERMITS AND LICENSES RELATING
4 TG GROUND WATER RECHARGE; AND AMENDING SECTION 42-4201a, IDAHO CODE, TO
5 REVISE PRIORITY PROVISIONS REGARDING RIGHTS ASSOCIATED WITH PERMITS AND
] LICENSES RELATING TO GROUND WATER BECHARGE AND TO MAKE TECHNICAL CORREC-
7 TIOKS. ’
B Be It Enacted by the legislature of the Stzte of Idaho:
g SECTION 1. Thet Sectiion 42-234, Idsho Code, be, snd the same is hereby
10 amended to resd as follows:
11 42-234. GROUND WATER RECHARGE PROJECTS -~ AUTHORITY OF DEPARTMENT TO
1z GRANT PERMIT. (1) It is the policy of the state of Idaho to promote and
13 encourage the optimum development and augmentztion of the water resources of
14 this state. The legislature deems it essential, therefore, that water projects
15 designed to advance this policy be given maximum support. The legislature
16 finds that the projects to recharge ground water basins in Idaho, may enhance
17 the £full realization of our water resource potential by furthering water con-
18 servation and increasing the water zvailable for beneficial use.
18 {2] The legislsture hereby declares that the appropriation =nd under-
20 ground storage of water for purposes of ground water recharge shall constitute
21 a2 beneficial use &and hereby authorizes the department of water resources to
22 issue a permit for the sppropriation and underground storage of unsppropriated
23 waters in an srea of recharge. The rights acguired pursuant to any permit and
24 license obtained as herein &authorized shall be secondary to sll prior per-
25 Lected water right s> s : 3 o ; -
25
27 Fo Sy i
28 e -2 e T Sede. Any rlght so granted shall be subject to deple~
28 tion for surfasce storage or direct uses afier a pericd of years sufficient to
30 & amortize the investment of the appropriator. _ .
31 {3) The legislature further recognizes +that incidental ground water
32 recharge benefits &are often obtsined from the diversion and use of water for
33 various beneficial purposes. However, such incidental recharge may not be usad
34 as the basis for claim of a separate or expsnded water right. Incidental
35 recharge of agquifers which occurs as a result of water diversionm and use that
36 does not exceed the vested water right of water right holders is in the public
37 interest. The wvalues of such incidental recharge shall be considered in the
38 managemaent of the state's water resources.
39 SECTION 2. That Sectiocn 42-42013, Idaho Code, be, and the same is hersby
40 amended to read as follows:
41 42-4201r. RECHARGE OF GROUND WATER BASINS ~- DIRECTOR'S AUTHORITY TO
2
1 ISSUE PERMIT. (1) The welfsre of the people of the state of Idaho is dependent
2 upon the cons=rvation, development, sugmentztion and optimum use of the water

iy
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resocurxcss of this statz. The legislaturs desms it essentizl <herafars that
every aifort be made to fostar and encourzg2 watsr projects znd water use that
will augment ground Wwater basin recharge. Tha legislaturz hersby acknowladgzs
that cartain wster usas znd proposad projecis to rechasrge watar basins in  the
state by msans of the storsge of unappropriated waters of the public waters of
the state in underground squifsrs represents a unigue and innovative ends=avor
to further water conservation znd increase the water zvsilable for beneficial
use. .

{2) In wview of the public betterment to be achisved by the completion of
squifer recharge projects; the legislzature hereby declares that the zppropria-
tion and underground storage of water by sny person, aquifer recharge dis-
trict, irrigstion district, canal company or water district for purposes of
ground water racharge shall constitute a bsneficial use snd hereby =zuthorizes
the department of water resources <to issue 2 permit, pursuant to section
42-203a, Idaho Code, for the appropriation and underground storags of the
uneppropriated waters of the state. The dspartmsnt of water resources is fur-
ther suthorized to issue s license confirming the right %o appropriate such
waters for the bensficial wuse herein established upon compliance with the
requirements specified in chapter 2, title 42, Idazho Code. The rights acquirad
pursuant to any psrmit and license obtained 2s here11 au;horl:ed shall be sec-
ondnry to a7l prior perrected water rights,

{3) The director of the department of water rasourcss may regulate the
amcunt of water which may be diverted for recharge puorpeses and may reduce
such amount, evan though there is sufficient water to supply the entire amount
originally authorized by permit or license. To facilitate necessary financing
of an aguifer recharge project, the director may fix 2 term of years im the
permit or license during which the amount of water zuthorized to be diverted
shall not be reduced by the director under the provisions of this subsection.

{4) To =mwurs ensure that other water rights are not injursd by the oper-
stions of an aquifer recharge project, the director of the department of water
resources shall havs the suthority to approve, disapprove, or require altera-
tiens in .the methods employed to achieve ground water recharge. In the event
that thes director determines th=t th= methods of operation #re adversely
affecting existing water rights or ere creating conditions zdverse to the ben-
eficizl use of water under existing water rights, the director shall order the
cessation of operations until such alterations zs may bs ordered by ths diree-
tor have bDs=2en accomplished or such adverse =ifects otherwise have been cor-

rected.

Statement of Purpose / Fiscal Impact

REPRINT REPRINT REPRINT REPRINT REPRINT REPRINT

STATEMENT OF PURPOSE

R3S 15885C1

The purpose of the legislation is to facilitate diversion of
expected Flood flows in the spring of 2006 in the upper Snzke
River Basin into gxisting canal structures to recharge the
Eastern Snake Plain BRguifer. Ths legislation would maks rechzrge
2 primarv use of water.

As part of the 1984 Swan Falls Agreement, Idaho Power

Company agreed to subordinste its hydropower water rights “to

subsequent bansficizl upstream uses upon approval of such uses by
thz Stzte in sccordance with 5tzte law" subjsct to maintenance of
& 3,800 c.f.s. sverage daily flow from April 1 to October 31, and

.- . e e mrmmAs T . CYAR Yo Vato
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5 c.f.s. average daily flow from Nevember 1 to Marech 31, bozh
¢ mezsured &t the Murphy U.5.G.5. gavging station immediately
bzlow Swan Falls Dam. Tha Swan Falls Agresment did not imposs any
limitztions on the type of beneficial vses to which the
subordinztion spplied.

in 1894, the Legislaturs enacted recharge legislation that
provided use of water for recharge would be secondzry to The use
of water to satisfy the hydropower water rights subordinated by
the Swan Falls Agreement. This legislstion would remove this
limitation on the use of waster for recharge.

F1SCAL NOTE

This legislztion imposes no fiscsl burden eon any agency or unit
of govermment. '

Contact

Name: Speaker of the Houvse of Representatives Bruce Newcomb
Phone: (208} 332-1000

Reprzsentative Dell Raybouvld

Representative John A. Stevenscen

Senator Bart Davis

Senztor Don Burtenshaw

Senztor J. Stanley Willizms

STATEMENT OF PURPOSE/FISCAL NOTE H B0O

1. e A e s AL LAlamANS ITAOAN L] rTmnnT"
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LEGISLATURE OF THE STATE OF IDAHO
Sixtieth Legislature First Regular Session - 2009

IN THE SENATE
SENATE BILL NO. 1185
BY STATE AFFAIRS COMMITTEE

AN ACT

RELATING TO GROUND WATER RECHARGE; AMENDING SECTION 42-234,
IDAHO CODE, TO DELETE REFERENCE TO PROJECTS AND TO REFERENCE
PERMITS AND LICENSES, TO REVISE A LEGISLATIVE FINDING, TO REVISE A
LEGISLATIVE DECLARATION RELATING TO BENEFICIAL USE, TO AUTHORIZE
THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES TO ISSUE
CERTAIN PERMITS AND LICENSES, TO DELETE REFERENCE TO CERTAIN
PRIORITY AND DEPLETION PROVISIONS, TO PROVIDE THAT THE DIRECTOR
MAY REGULATE AND REDUCE THE AMOUNT OF WATER WHICH MAY BE
DIVERTED FOR RECHARGE PURPOSES, TO PROVIDE THAT THE DIRECTOR
MAY FIX A TERM OF YEARS IN CERTAIN PERMITS OR LICENSES DURING
WHICH THE AMOUNT OF WATER AUTHORIZED TO BE DIVERTED SHALL NOT
BE REDUCED, TO AUTHORIZE THE DIRECTOR TO APPROVE, DISAPPROVE
OR REQUIRE ALTERATIONS IN METHODS EMPLOYED TO ACHIEVE GROUND
WATER RECHARGE AND TO PROVIDE THAT THE DIRECTOR SHALL ORDER
THE CESSATION OF OPERATIONS UNDER CERTAIN CIRCUMSTANCES;
REPEALING SECTION 42-4201A, IDAHO CODE, RELATING TO THE DIRECTOR’S
AUTHORITY TO ISSUE PERMITS AND LICENSES RELATING TO THE
RECHARGE OF GROUND WATER BASINS; AND AMENDING SECTIONS
42-4223, A42-5225 AND 43-343, IDAHO CODE, TO PROVIDE CORRECT CODE
REFERENCES.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-234, Idaho Code, be, and the same is hereby amended to
read as follows:

42-234. GROUND WATER RECHARGE PROJIECES - AUTHORITY OF
DEPARTMENT TO GRANT PERMITS AND LICENSES. (1) It is the policy of the
state of Idaho to promote and encourage the optimum development and augmentation of the
water resources of this state. The legislature deems it essential, therefore;-that water projects
designed to advance this policy be given maximum support. The legislature finds that the
prejeets use of water to recharge ground water basins in accordance with Idaho; law and the
state water plan may enhance the full realization of our water resource potential by furthering
water conservation and increasing the water available for beneficial use.

(2) The legislature hereby declares that the appropriation
of water for purposes of ground water recharge shall constitute a beneficial use -&nel—her-eby
autherizes of water. The director of the department of water resources is authorlzed to issue
& permits and licenses for the & g P 2
in—ar—ares purpose of ground water recharge pursuant to the prowsmns of thlS chapter and
in compliance with other applicable Idaho law and the state water plan. %e—rtghts—&equeé
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(3) The director of the department of water resources may regulate the amount of water
which may be diverted for recharge purposes and may reduce such amount, even though there

is sufficient water to _supply the entire amount originally authorized by permit or license. To
facilitate necessary financing of an aquifer recharge project, the director may fix a term of vears
in the permit or license during which the amount of water authorized to be diverted shall not be
reduced by the director under the provisions of this subsection.

(4) To ensure that other water rights are not injured by the operations of an aquifer
recharge project, the director of the department of water resources shall have the authority to

approve, disapprove or require alterations in the methods employed to achieve ground water

recharge. In the event that the director determines that the methods of operation are adversely
affecting existing water rights or are creating conditions adverse to the beneficial use of water
under existing water rights, the director shall order the cessation of operations until such
alterations as may be ordered by the director have been accomplished or such adverse effects
otherwise have been corrected.

(3) The legislature further recognizes that incidental ground water recharge benefits are
ofien obtained from the diversion and use of water for various beneficial purposes. However,
such incidental recharge may not be used as the basis for claim of a separate or expanded water
right. Incidental recharge of aquifers which occurs as a result of water diversion and use that
does not exceed the vested water right of water right holders is in the public interest. The
values of such incidental recharge shall be considered in the management of the state’s water
resources.

SECTION 2. That Section 42-4201A, Idaho Code, be, and the same is hereby repealed.

SECTION 3. That Section 42-4223, Idaho Code, be, and the same is hereby amended to
read as follows:

42-4223. CONTRACTS TO RECEIVE BENEFITS. Any privately owned electrical
generating company, or any person or entity who has acquired or is in the process of acquiring
a right to appropriate water downstream from the boundaries of the district may enter into a
contract with the board of directors of the aquifer recharge district for-the-receipt of benefits
from the district. The consideration to be paid by any company, person or entity so contracting
shall be as specified in the contract. Approval of any such contract by the director of the
department of water resources shall be required before the contract shall become effective.

A contract executed and approved as herein provided may be used by the department
of water resources as the basis for issuance of a permit to the electrical generating company
or downstream appropriator for the appropriation and storage of such water as shall become
available thereto as a result of the functioning of the district. Water appropriated under any
such permit shall be deemed to be stored water and the use and manner of appropriation thereof
shall be subject to all applicable limitations and restrictions imposed by law, including the
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provisions of subsection (3) of section 42-4201 or subsection (3) of section 42-4264+A 42-234,
Idaho Code.

Prior to the formation of the aquifer recharge district, any such electrical generating
company or downstream appropriator may file with the director of the department of water
resources a letter of intent to enter into such a contract.

SECTION 4. That Section 42-5225, Idaho Code, be, and the same is hereby amended to
read as follows:

42-5225. AUTHORITY TO CONSTRUCT AND OPERATE GROUND WATER
RECHARGE OR STORAGE PROJECT. Any ground water district organized under the laws of
this state is authorized in section 42-4284A 42-234, Idaho Code, to file an application with the
department to acquire water rights or to appropriate the unappropriated waters of the state for
the purpose of storing waters in, or recharging, ground water basins within the district to aid in
the efficient irrigation of district lands, to serve domestic, commercial, municipal or industrial
uses within the district, or to carry out a mitigation plan. Upon approval of the application for
permit by the director, the district shall proceed in the manner provided by law to construct and
operate the ground water storage or recharge project. The construction and operation of the
project shall be subject to such additional conditions and limitations as shall be imposed by the
director pursuant to sections 42-203A, 42-222 and 42-4283+A 42-234, Idaho Code.

SECTION 5. That Section 43-343, Idaho Code, be, and the same is hereby amended to
read as follows:

43-343. AUTHORITY TO CONSTRUCT AND OPERATE GROUND WATER
RECHARGE PROJECT. Any irrigation district heretofore or hereafter organized under the laws
of this state, having received and affirmatively acted upon a petition to construct a ground water
recharge improvement project in the manner provided by sections 43-328, 43-329 and 43-330,
Idaho Code, is authorized by section 42-4284:A 42-234, Idaho Code, to file an application with
the department of water resources to appropriate the unappropriated waters of the state for the
purpose of recharging ground water basins within the district to aid in the efficient irrigation of
district lands. Upon approval of the application for permit by the director of the department
of water resources, the district shall proceed in the manner provided by the irrigation district
laws of the state to construct and operate the recharge project. The construction and operation
of the project shall be subject to such additional conditions and limitations as shall be imposed
by the director of the department of water resources pursuant to sections 42283 42-203A and
42-4204A 42-234, Idaho Code. - -
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April 11,

Kear] Dreher, Director

Idaho Depariment of Water Resonrces
322 E Tront Street

P.0O.Box 83720

Boise, ID 83720-0098

2z T i 2
&ty 7
AR b g

CEPARTMENT O

WETER SESRIRNES

2006

37-7842, and Water Righi Licenses

enumnerated. m the Swan Falls Water Right Agreement, dated Ociober 25, 1984

Re: Water Right Pemmit Nos. 01-7054,
and ratified by Idaho Code § 42-203B(5)
car Divector Dreher:

The State of Idaho and Idaho Power Company have emtered imto the attached
Stipulation dated April 11, 2006, which recognizes that the hydropower water rights
iisted in the Swan Falls Agreement are subordinate to Water Riglit Permit Nos. 01-7054
and 37-7842. We request thai this Stipulation be filed in each of the relevant water right
files and that you take such action as is necessary to reflect the Stipulation in each of the

emrmerated water rights.

Sincerely,

g
S AN 7N

LAWRENCE G. WASDEN, -
Attorney General
State of Idaho

= =
T el

»~_ IAMES C. TUCKER
Attomey for Idasho Power Company

Aitachment

A



STIPULATION

The Idaho Power Company and the State of Idaho (“State™) hereby stipulate and agree, by

and through their respective indersigned counsel, as follows:

1) Stipulation Regarding Water Right Permit Nos, 01-7054 and 37-7842: Recognizing that Water

Right Permit Nos. 01-7054 and 37-7842 ere subject to the Swan Falls Settlement —

a) The Company agrees that its water rights are subordinated to water fghts nos, 01-7054 and
37-7842 pursuant to the .fBHIlS of .the Swan Falls Agreement and will peither contest nor
otherwise oppose the exércise of those water rights on the basis of priority, the Swan Falls
Agreement, or LC. §§ 42-234, 4124201 and 42~4201A. The Compan).l further agrees that
those water nghts may be exercised in a manner consistent with state law.

b) The parties agree that all provisions of the Swan Falls Agreement and the implementing
legislation shall comtimue to apply to Water Right Permit Nos. 01-7054 and 37-7842,
mchading LC. §§ 61-539 and 61-540 for the benefit of ldaho Power Company.

¢} The parties further agree that in the event that the Idaho Water Resource Board (JWR3B)
seeks to have said permits licensed or decreed, that the Cormmpany will not file a protest or
objection in such proceedings, but that the Stzte, in recognition of its obligations under the
Swan Falls Agreement and staie law, through the Idaho Department of Water Resources
(IDWR), will appropriately investigate such permits to ensure tl:aitl:iyfmcct aapﬁcable
tequirements and that the licensed or decreed water rights fully comply with state law.

2) Further Proceedings Relating to the Swan Falls Aereement The parties agree that in the event

that there are disagresments or dispuies between the parties as to the interpretation or
application of the Swan Falls A greement that they will endeavor to resolve those disagreements

through informal discussions and negotiafion. In the event that the parties are mable to resolve



)

5)

6)

any such disagre=ments to their mumal satisfaction, either party, affer nofice to tha other, may
file a petition for declaratory relief with a court of appropriate jurisdiction to have the
disagreement resolved and the Swan Falls A greement interpreted and nsither this Stipulation

nor LC. §§ 42-234, 42-4201, or 42-4201A shall act as a bar to the filing of such action.

Request for Recoenition of the Stipulation. The pariies agree to submit this Stipnlation in al]
adminisirative and judieial proceedings Invealving the recognition of Water Right Permit Nos.
01-7054 and 37-7842 and to joinily present affidavits and such other evidence as may be
required for the Teco guition of the Stipulation.

Defense of Stipulation. The parties agree to jointly support and defend the terms of the

Stipulation against any and all objections or other challenges that may arise against the terms of
the Stipulation it any administrative or judicial proceeding.

Stipulation Does Not Affect Statutory or Reguiatory Authozity. The parties agree that nothing

in this Stipulation shall be construed or interpreted to affect the authority of the State as
provided. by constitution, statute or regulation. Nor shall this Stipulation be construed or
interpreted to affect the nights of any person wot a party to the Stipulation.

Stipulation Not to be Used Against Parties. Except as provided heremn, neither party by eatry
into this Stipulation waives any legal position or argumants it may have regarding any legal
disputes that may exist between the parties. Nothing in this S‘fipula!ioﬁ shall be co.n.s‘fmed as an
admi-ss.ion agamst interest or tendemd.or used as evidence to suppdit of 6ppose any party’s
claims or objections in any administrative or judicial proceeding, other than those seeking
aﬁproval of the Stipulation, for interpretation, enforcement or administration of this Stipulation

or for a purpose contemplated by Idzho Rule of Evidence 408.

1

Ll



7) Stipulafion is Bindine. The terms of this Stipulation shall bind and inure to the benefit of the
respective successors of the parties.

8) Muiual Covenants of Authority. The parties ra-pfaaeut and a_clmé)wledge that each of the

undersigned is awthorized to execute this Stipulation on behalf of the party they represent.
9) Non-Seversbility. The proﬁsions of this Stipulation are not severable.
10) Triplicate Originals. This Stipulation is executed in iplicate. Each of the three Stipulations
with an original signature of each party shall be an original.
The parties have execnted this Stipulation on the date following their respective signatuves.

FOR THE STATE OF IDARO, including THE IDAHO WATER RESOURCE BOARD:

W S Dae: /1 /06

LAWRENCE G. WASDEN,
Attorney General

Office of the Attorney General
State of Idaho

P.0O. Box 44449

Boise, ID 83711-4449

(208) 3344126

FOR IDAHO POWER COMFPANY:

-

. (:7 K—‘C‘/_— Dzte: %{
_~TAMES C. TUCKER : T
Idaho Power Company '
P.O.Box 70
Boise, ID 83707
(208) 383-2112
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Water Right Report Page 1 07 3

IDAHO DEPARTMENT OF WATER RESQURCES
Water Permit Report

08/17/2007

WATER RIGHT NO, 37-7842

Owner Type Name and Address
Current Owner {|STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 EFRONT ST |
PO BOX 83720
BOISE, ID 83720-0098
(208)287-4800
Original OwnerfEARL HARDY
Original Owner[THORLEIF RANGEN
, 1D
Original Owner||JOHN R LE MOYNE
S01A GRIDLEY ISLAND
HAGERMAN, 1D 83332
(208)837-4887
Onginal Owner{JOHN W JONES IR
PO BOX 265 .
HAGERMAN, ID 83332
(208)837-4580

Priority Date: 08/25/1980 ' . —— -
Status: Active .

Source Tributary
BIG WOOD RTVER MALAD RIVER
LITTLE WOOD RIVERIMALAD RIVER

" Beneficial Use From| To {|Diversion Rate||Volume

- £
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Water Right Report Page2of 3

|GROUND WATER RECHARGE|01/01 {12/31/|s00 CFs
Total Diversion ! I 800 CFS

Location of Point(s) of Diversion:

1ITTLE WOOD RIVER||SWSE|Sec. 24} Township 045|[Range 19ELINCOLN County
BIG WOQOD RIVER SWSE|Sec. 24 Township 048{[Range 19E{LINCOLN County

Place(s) of use: No POUs found for this right

Conditions of Approval:

Permit holder shall commence the excavation or construction of diverting works within one

year of the date this permit is issued and shall proceed diligently until the project is complete.
The right holder shall not assign or sell the permit without first securing the written approval of |
the Department of Water Resources.

Use of water under this right is subject to control by the watermaster of State Water District
No, 37. -

4.ll0o1 A mneasuring device of a type approved by the Department shall be permanently installed and
17 [[maintained as part of the diverting works.

The issuance of this right does not grant any right-of-way or easement across the land of
another. _ ‘ i

See file for complete place of use descriptions. This permit shall be secondary to all prior water
rights including rights held by any privately owned electrical generating company to
appropriate waters in the.reaches of the Snake River downstream from the Milner diversion for
"lipurposes of hydroelectric power generation. Water may not be diverted under this permit until

1.[}026

-H005

(93]

the Board of Directors of the District establish and implement a procedure acceptable to the
Director for assuring that the water quality of the Lower Snake Aguifer will not be impaired.
Plans for recharge facilities and any conveyance works needed shall be submitted to the
department for approval prior to constructon. '

Dates:

Proof Due Date: 06/01/2009

Proof Made Date: '

Approved Date: 06/02/1982
Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 07/02/1980
Protest Deadline Date:

Number of Protests: 0

rs
-2
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Water Right Report

-

Field Exam Date::
Date Sent to State Off:
Date Received &t State Off:

Other Information:

State or Federal:

Owner Name Connector;
Water District Number; 37
Generic Max Rate per Acre:

Generic Max Volume per Acre:

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False

1 1 s diidn A mn it e Mt C anrnh M Al D Aanart A T aem?RarinNimhepr=17 8 Qanne
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Watsr Right Report

IDAHO DEPARTMENT OF WATER RESOURCES
‘Water Permit Report

08/17/2007

WATER RIGHT NO. [-7054

Owner Type Name and Address
Current Owner |ISTATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 EFRONT ST
PO BOX 83720
BOISE, ID 83720-0098
(208)287-4800
Original Owner||EARL HARDY
Original Owner{| THORLEIF RANGEN

: D ;
Original Owner]JOHN R LE MOYNE
901A GRIDLEY ISLAND
HAGERMAN, ID 83332
(208)837-4887
Criginal Owner|JOHN W JONES JR
PO BOX 265
HAGERMAN, ID 83332
(208)837-4580

Priority Date: 08/25/1980 : .
Status: Achive
Water Supply Bank Status: Active

Seurce Tributary
SNAXE RIVERICOLUMBIA RIVER,

Diversion Rate||Volume

5

“ Beneficial Use ‘ From
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Water Right Report

‘Total Diversion

GROUND WATER RECHARGE]|[1/01 I’I?_ISI

1
1

200 CFS
200 CES

Location of Poini(s) of Diversion:

SNAKE RIVER|ISWNW{Sec. 28| Township 108
SNAKE RIVER||SWNW|Sec. 29| Township 108

Range 21E
Range 21E

JEROME County
JEROME County

Place(s) of use: No POUs found for this right

Conditions of Approval:

unless a valid contract is in place with the U.S. Dept. of Interior, Bureau of Reclamation. The
penmit shall be secondary to all prior water rights including rights held by any privately owned
electrical generating company to appropriate waters in the reaches of the Snake River downstream
from the Milner diversin for purposes of hydroelectric power generation. The Director may
regulate or reduce the rate of diversion under this permit pursuant to requirements of Section 42-
104201, Idaho Code. The permit shall not be assigned or sold without first securing the writien
approval of the Department of Water Resources. The Board of Directors of the District shall
establish and implement a procedure acceptable to the Director for assuring that the water quality
of the Lower Snake Aquifer will not be impaired. The right holder shall submit plans for recharge
facilities and any conveyance works needed to the Department for approval prior to construction.
|[Place of use is within the boundaries of the Lower Snake Plains Aquifer Recharge District,

~_h” The Lower Snake Aquifer Recharge District may not utilize the Milner Gooding Canal until and

Dates:

Proof Due Date: 06/01/2009
Proof Made Date:

Approved Date: 06/02/1982
Moratorium Expiration Date:
Enlargement Use Priority Date:
Enlargement Statute Priority Date:
Application Received Date: 06/30/1980
Protest Deadline Date:

Number of Protests: 0

Field Exam Date::

Drate Sent to State Off:

Date Received at State Off:

Other Information:
State or Federal:
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Water Right Report

Owrner Name Connector:
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Swan Falls Trust or Nontrust:
Swan Falls Dismissed:
DLE Act Number:

Cary Act Number:

Mitigation Plan: False

Water Supply Bank:

Lessor Name(s):STATE OF IDAHO
Lease Status: Active

Lease Amount: Part

Rental Availability: None

Date Received: 3/19/2007

Lease Begin Date: 3/19/2007

Expiration Date: 12/31/2007
|
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Form 217 @ @ OFFICE USE OMLY
—a i‘} ML ﬁ?ﬁm : - Amt, of Fze & &I:,/-&.

Dale T
Recalpt Mo, \

Recelpl by 5\

JuL 271992 STATE OF |DAHO
No DEPARTMENT OF WATER RESOURCES

Department of Water Resources

PROOF OF BENEFICIAL USE

The ldako Department of Water Resources cansiders this form a statement that the permit holder(s) has/have completed
att devetopmentt that witt ocour under this perrmit and thal water has been applied according 1o the provisions ot the permit
for tha beneficial use{s) described below. This form must be accompanied by a ficense examination fee, when necessary,
or a completed field examination report prepared by a cerifiled water right examiner who has been appointed by the

department. 0_..;\0 [ — 07054_1&_

t Permit No. 57 - &Zc?%ZA’ Telephcu;ua No. B3 7-24887 .
2, Nama(s) of Permit Holder(s): ,49;4,::’& esfr/-cac:s' Eosrert, e pirerr "/’jzsi'g/c,f
3. Maliing Address: & 7 5151' - T%m”ﬂx/, T oSt
4, Source of Waler, B A e
i GROUNDWATER, Well Drilfer's Name: Al Dale rDrii!ed:
OPTIONAL:

Purmnp horsepower: _ { /= Pressure {psi}: Dynamic purnping tevel {fi.):

5. Extent of Use {as authorized by the permit):

Dornestic {Nao. of households) Stlockwater {No. and type of stock)
frrigation {No. of acres) Other é}fﬁv@wm L i i
5. Totat rate and/or volume for which ﬁrooi is submitted o2 cls OR acre/feet

7. Refer to the approvaf cordRions on your permit and respond accordingfy:

Measuring device: Reguired? £~ Yes No Instaled? & Yes No
OoR
Flow Measurement Port: Required? 442 Yes No tnstafled? L2 Yes No
8. Fee Enclosed: § . (See License Fee Schedule on back of Instruction Sheet) ey
e - RIS LA
9. Person to contact to accompany the Departrnent representative during fiek examination of the walgs-.‘s.y_'slei'n.' . b
-‘J- ‘. i
[ﬁaw P e A 25 73— 325 - o 19_}3:
Name Telephone No. RER L o

IEE e S A, ST 7 i riti e s TS et
Address "

10. The above Information is my true statement of the extent to which the above numbered permit hé’s’fﬁgé’nf q? ed /‘
and ! retinguish any undevelopedﬁonion of the permil to the state of idaha. ~ ﬁ' 1
- - T

29 199

é//z/;’&- — : IW#.-‘-—-—:—*——-—*{ oo & -z"i!aa/
Date ’ “Bignalure (and \itle, if on behall of a ooy or orgdtfization)




Form 218 BECEIVED
B/e2
. STATE OF IDAHO KQ¥ Z g 1393
DEPARTMENT OF WATER RESOURCES
) . apatimert of Wity Respifces
BENEFICIAL USE FIELD REPORT =~ Duswtddzs
. 01-07054
A. (GENERAL INFORMATION : : ‘ Permit No, 3707842
1. Owner. Lower Snake River Recharge District Phone Mo. 837-4BB7
Current Address: Box 4B, Hagerman, Idaho
2. Accompanied by:  Gerald Martens EXAM DATE :
Address: 1139 Falls Ave. E, Twin Falls, Idaho Phone No. 734-4888

Relaticnship o Permit Holder:  None

3. Source: Snake River/Big Wood River tibutary to _See Narrative

B. OVERLAP REVIEW

1. Other water rights with the same place of use: None

2. Other water rights with the same point of diversion: None

C. DIVERSION AND DEUVERY SYSTEM

1. Point(s} of Diversion:

idant | -Gov't
No. Lot Va % | ¥ | Sec. | Twp. | Rge. County | Method of Determination/Remarks
SE!I NE _ 22 55 17E [TLincolni 7.5 minufe guadrange
" 2 Place(s) of Use: :  Indicate Methed of Determination
TWP RGE| SEC RE NW 5w S5E Totnls
R T T ow T 88 W w8 TR L ow Tof R T ww o9 T o8 ) NE T ww I ow | oo
X | X X X X X X

55 |17 22 X X
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3. Delivery System Diagram: Indicate all major components and distances between components.  Indicate weir
size/ditch size/pipe Ld. as appiicable.

JENrS- S —

R E—
___..“-_

Sse attached lexnibits and recharde stirncture iplans.

—

avn b iy

1
!
1
|
I
} !
1 ] -
| | !
! ! !
H s T 3 ¥ 1 H
1 H H 1 1 3
| i { i | !
I i ! i i P
} i i i i
i \ !
: ! ]
1 i H
] o
1 | |
} ! } L
Bexade T =
____ Capy of USG5 Cuasangs Aached Shewing loculon{s of ____ Rarisl Proto Aftashed ____ Phola of Dhvamion and Syrlem Miothad
pelntfs) of dirarsion and placals) of Uso froquined. Jrequizad tex Ugetion of 104 acres)
. .
Well or Diversion Pump Serial No. or
ldentificalion No.* Mator Make Hp | Motor Serfal No, | Pump Make Discharge Size
N/B
*Code ¥ comaspond with Ne. o map and aaial photo ‘ e -
D. FLOW MEASUREMENTS
1.
Measurement Equipment Type Make Moda! No. Serlal No. | Stze Calit. Date

Milnér Gooding Caznal Mgasuring Statipns 56 and|57

2. MessuremeniSHater measured in concrets Fflume above and below diversion,
Diversion guantity is mathematical difference. Upstream flow measured

at Milner Gooding Canal Diversion Structure 56.. Downstream measurement

at Milner Gooding Ca Structure No. 57. Rating curves have been
established for bo ations. See attached le
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E. NARRATIVE/REMARKS/COMMENTS

Moasurement flow recnrds for Avril 188A, 35 preparad by Big Wood

Attached are flow records.

Canal CoOmpany.

The Big Wood Canal Co-mingles water from Snake River and Bigwood

River upstream of diversion. District routinely replaces water.

from one source with water from other sources. At time of proof

of Beneficial Use Report the Bigwood water was supplementing

Snake River flows to facilitate flows measured at diversion.

Division agreement between Lower Snake River Recharge District

and Bureau of Land Management attached for your information.

Attrached is a flow summary sheet that tabulates the recharge

rate of flow and the maximum potential contribution to total

recharge from each potential source.

]—F‘ﬁxﬁ
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Have conditions of permit approval been met? X yes _ no
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F. FLOW CALCULATIONS

Additional Computation Sheets Attached
Measured Method: .

See Section E.

G. VOLUME CALCULATIONS N/A
1. Volume Calculations for Irmigation:

V,r = (Acres irigated} x {imigation Requirement) =
V.= [Diversion Rate {cfs}] x {Days in imigation Season} x 1.9835 =
V = Smaller of V| and Vg =

2. Volumne Caiculations for Other Uses:

H. RECOMMENDATIONS
" 1. Recommended Amounts

Beneficial Use Periogd of Use

Rate of Diversion Annual Yolume
From To Q (cfs) - ¥ {afa)
Groundwater Recharge 1-1 12-31 300 _CFS

" Yotals: 300 CFS

2. Recommended Amendments

___Change P.D. as reflected above  ___ Add P.D. asreflectsd above __ None -
__ Change P.U. as refiected above  ___ Add P.U. as refiected above  ___ Other
i. AUTHENTICATION ] ),J.\

Field Examinersame ~acran AMangis pate 2/, .?_5-’/ 73

Reviewer ' Date
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_ STATE CF IDARO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK LEASE ACCEPTANCE

This s to certify thatt  STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 E FRONT 8T
PO BOX 83720
BOISE, ID 83720-D088
(20B)287-4800

has requesied fo lease the water right(s) fisted below to the Water Supply Bank ("bark”) The
ldaho Water Resource Board ("Board?) being authorized to operate a bank and o contraci by and
through the Director of the Idsho Depariment of Water Resources {"Director”, depariment”) the scquisition
of water rights for the Board’s bank, #grees o lease the water right to the bank as follows:

Summary o'f‘_Nater' Rights or Portions L eased fo the Bank

Lease Lease Total Leasad
Righ . Rate Volums Arres
37-7842 300 0 cfs NA NA
COMBINED s :
{ EASE TOTALS 'BOD:0 ofs CNA. <. KA
TERM OF LEASE: ‘- .. Lease Beqin Date: ___ April 11, 2006
. Exoiration Date: _. December 31, 2005
MINIMUM PAYMENT AGCEPTABLE: .~ NA. T 7. +105
Detailed Lease Acceptance attached. ~ .17 - v L
‘Dated this _| 2T day of_ APRIL 2000

Lo
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Page 2of3
WATER RIGHT NO. 37-7842
WATER SUF’F‘L‘{r BANK LEASE ACCEPTANCE

The wafer right or portion thersof leased to the bank is described as follows:

Lessor:  STATE OF IDAHO
IDAHO WATER RESOURCE BOARD
322 E FRONT ST
PO BOX 83720
BOISE, ID 83720-0098
(208)287-4800

Priority Date: 08/25/1980

Source: BIGWOODRIVER -
LITTLE WOOD RIVER 7"

- e

BENEFICIAL USE From. To Diversion Rate

GROUND WATER RECHARGE - 1/01 o 12/31 BOO 00 CFS
s Total: 800.00 CFS

.

LOCATION OF POINT{S) OF DIVERSION:
SROUND WATER RECHARGE -

BIGWOODRIVER ~ SWIMSEW4 Sec.24, ~Twp04S,  Rge19E
LITTLEWOOD RIVER ~ SWW/4SE1/4 __Sec.24,.~Twp 045,  Rge 19E, -

PLACE OF USE TO BE IDLED UNDER THIS LEASE:

Place of use defined under permit

‘. -
P .

OF ACCEPTANGE : .,

- ",

CONDITIONS

1. The water right(s) referenced above is accepted into the Ezhk and ented by the Idaho Water

Resource Board There is no rental fee for rental of this right by tha Board

upon request from the lessor to change the term of the lease.

3 While 2 water right is in the bank, forfefture provisions are stayed

righi

5. Faiture of the right holder to cormply with the condiiions of acceplance is cause for the Diractor fo

rescind acceptance of the lease

LINCOLN County
LINCOLN County

Volume

NA

A right accepted into the bank stays in the bank unti] the Board releases it, the lsase term expires, or

Rental of water under this rght is subject te the irmitabons and conditions of approval of the water

Lo
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WATER RIGHT NO. 37-7842
WATER SUPPLY BANK LEASE ACCEPTANCE

CONDITIONS OF ACCEPTANCE

& Acceptancs of a right into the bank does not, in itself, comirm the vafidity, exient of development, or
any elements of e water right permit, or improva the status of the water right pesmit including the
notion of resumption of use. It does not preciude the opportunity for review of the validity of this water
right permit in any other department application process.,

7 Inaccordance with Sections 42-248 and 42-1409(5), 1daho Code, all owners of water rights are
required to notify the department of any changes in malling address or change in ownership of all or
part of a water right  Notice must be provided within 120 days of the change.

8 Upon acceptance of a water right into the Board's water supply bank, the owner of the right may
withdraw the right within thisly (30):days of acceptance into the bank if the owner does not agree with
the conditions of acceptancé. -+

The water right(s} is leased o the ba_rjli_subject to all prior water rights and shall be administersd in

accordance with Idaho law and applicable rules of the Department of Water Resources.

Dated this _ [l TH day of_APRIL - 200{,

- 4

E C:hie\’,’Waber Allogation Bureau
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AMENBED

STATE OF IDAHD
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK RENTAL AGREEMENT -

This isto ceriifythat ~ STATE OF iDAHO
IDAHO WATER RESOURCE BOARD
322 E FRONT ST ’
PO BOX 83720
BOISE, ID 83720-0028
(208)287-4800

flled an application to rent water from the Water Supply Bank ("bank”) The ldahg Water
Resource Board ("Board”) being authorized to operate a bank and o contract by and through the Director
of the Idaho Department of Water Resources ("Direcior, department”) for rental of water from the bank
agrees to rent water as follows:

Summary of Water Righfs or Portions Rented from the Bank

Rented Renied Totai Rented
Riaht Ratz Vpiums Acres

1-7054 900.0 cfs NA NA

COMBINED
RENTAL TOTALS: 900.00 cfs NA NA

TERM OF RENTAL: . 0315/06 to 12/31/06
TOTAL RENTAL FEE: " NA

Detailed water right specific limitabions and conditions attached

The undersigned renter agrees to use the water rented under this agreement in accordance with the
Water Supply Bank rules and in compliance with the limitations and conditions of use describad in this
agreement

Dated this__ {¥A___dayof A@u'

by 4 -
{FPrn l’ﬂcame}

(Title ¥ on behaif of company-or organization)

Having' determined that this agreement satisfies the provisions of Section 42-1763, Idaho Code, and,
IDAPA 37.02 03030 {Water Supply Bank Rule 30), for the rental and use of water under the terms and
conditions herein provided, and none other, | hereby execute this Rental Agreement on behalf of the

Idaho Water Resource Board this {3t day of (7 e Q, 2000

KARL J BREHER, Director
Department of Waler Resources

——— T gaet ® e s




The renter agrees to use the water ranted under this agreement in accordance with the Water Supply

WATER RIGHT NO(S). 1-7054
. WATER SUPPLY BANK RENTAL AGREEMENT

Bank rules and in compliance with the limitations and condiions of use described below:

Renter:

STATE OF IDAHO
IDAHO WATER RESCURCE BOARD
322 E FRONT ST

PO 80X B3720

BOISE, {0 83720-0098

{208)287-4800

Priority Date: 08/25/1980

Source: SNAKE RIVER

BENEFICIAL USE

From

GRCUND WATER RECHARGE 3/15

To
12431

LOCATION OF POINT(S) OF DIVERSION:

SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER
SNAKE RIVER

NWHANW1/4
SW1/4ANW1/4

SW4nNV 4

SW1M4NE1/4
SW14ANW1/4
SE148E1/4
SE1/45W1/4
NE1/4NW1/4
NW1/45wW1i4
SW1iMSE1/4
NE1M4NE1/4
NE14NW1/4
NW1M4NE1/4
NWA4W1/4
NW1/4NwW1/4
NE14SW1/4
NE1/45W1/4
SE1/4NE1/4
NE14NE1/4
NE1/4NE1/2
ME1/4NE1/4
NWTMANW1/4
SE14NW1/4
SW1/4BE14

Sec 4,
Sec. 28,
Sec 289,
Sec 26,
Sec 158,
Sec 36,
Sec 20,
Sec 28,
Sec 27,
Sec 36,
Sec 35,
Sec 12,
Sec 15,
Sec 4,
Sec 31,
Sec 27,
Sec 27,
Sec 26,
Ses 27,
Sec 27,
Sec 21,
Sec 22,
Sec 36,

- Set g,

Diversion Rate

900 00 CFS NA
Tokal: §00.00 CFS

Twp 028, Rge 35E, B M. BINGHAM County

Twp 105,
Twp 108,

Twp 015
Twp 1N,
Twp 4N,
Twno 4N,
Twp 4N,
Twp 4N,
Twp 4N,
Twn 4N,
Twp 2N,
Twp 4N,
Twp 3N,
Tﬁp 4N,
Twp 28,
Twp 25,
Twp 18,
Twp 28,
Twn 25,
Twn 5N,
Twp &N,
Twp 4N,
Twp 28,

Rge 21E, B.M
FRge 2iE.BM
Rge 35E, BM
Rge 37E, B M,
Rge 40k, BM
Rge 40, BM
Rge 40E, B M.
Rge 40E, B M
Rge 40F, B M.
Rge 37E, BM
Rge 37E, B.M
Rgs 39E,B M
Rge 41E, BM
Rge 41E, B M.
Rge 36E, B M.
Rge 35E B.M.
Rg= 36E B M.
Rge 35E B M.
Rge 35E B M.
Rgz 3BEB.M
Rge 38E BM
Rge 3TEB.M
Rge 35E B M

JEROME County
JEROME County
BINGHAM Courtty
BINGHAM County
JEFFERSON County
JEFFERSON Courty
JEFFERSCN County
JEFFERSON County
JEFFERSON County
BONNEVILLE County
BONNEVILLE County
JEFFERSON County
BONNEVILLE Counly
JEFFERSON Courty
BINGHAM County
BINGHAM County
BINGHAM County
BINGHAM County
BINGHAM Courty
JEFFERSON County
JEFFERSON County
JEFFERSON Gounty
BINGHAM County

Volume

L mm wr mms gre s

e i AR bt 4 e e et mach b1




Page 3 of 3

WATER RIGHT NO(S). 1-7054
WATER SUPFPLY BANK RENTAL AGREENENT

RENTER’S PLACE OF USE:

PLACE OF USE OF GROUND WATER RECHARGE [S WITHIN THE FOLLOWING CANAL SYSTEMS:

10

ABERDEEN SPRINGFIELD CANAL, NORTHSIDE CANAL, PEOPLES CANAL, SNAKE RIVER
VALLEY CANAL SYSTEM, ENTERPRISE CANAL, BURGESS CANAL, RUDY CANAL,
HARRISON CANAL, FARMERS FRIEND IRRIGATION CANAL, GREAT WESTER CANAL,
PORTER CANAL, RIGBY CANAL, PROGRESSIVE CANAL, JENSEN GROVE LAKE, NEW
LAVASIDE CANAL, DANSKIN CANAL, TREGO DITCH, BUTTE AND MARKET LAKE CANAL,
IDAHO CANAL, RIVERSIDE CANAL

CONDITIONS OF WATER USE

The use of water under this agreement shall be subject to the provisions of Section 42-1765, Idaho
Code

The water right(s) referenced ahove is accepted into the bank and rented in accordance with a
Resolution from the ldaho Water Resource Board dated March 13, 2006 There is no rentz| fee for
rental of this right by the Idaho Water Resource Board

Renital of the specffied rfight from the bank does not, in #self, confirm the validity, extent of
development, or any elements of the water right permit, or improve the status of the water right parmit

“including the nofion of resumption of use It does not preclude the opportunity for review of the

vafidity of this water right parmit in any other depariment application process

The right holder shall record the quantity of water diverted and report diversions of water and/or other
pertinent hydrologic and systern information as required by Section 42-701, Idaho Code

Use of water under this agreement does not constitute a dedication of the water to renter's land and
upon expiration of this agreement, the points of diversion and place of use of the waler shall revert to
those authorized under the water right and/or again be avallable to rent from the bank

This rental does not grant any rightof-way or easement o use the diverslon works or conveyance
works of another party

Renter agrees to comply with all applicable stats and federal laws while using water under this
agreement .

Renter agrees to hold the Board, the Director and the state of Idaho hammiless fram all fiability on
account of negligent acts of the renter while using water

Renter acknowledges and agrees that the Director may terminate diversion of water i the Director
determines there is not & sufficient water supply for the priority of the right or partion thereof being
rented

Failure of the right holder o comply with the conditions of this agreement is cause for the Director to
rescind approval of the rental agreemant

o mamm s e e m———— et re e



Exhibit 20



BEFORE THE DEPARTMENT OF WATER RESGURCES
OF THE STATE OF IDAHG

IN THE MATTER OF LICENSING WATER
RIGHT PERMIT NO. 01-7011 IN THE NAME
OF TWIN FALLS CANAL COMPANY AND
NORTH SIDE CANAL COMPANY

NOTICE OF INTENT
TO ISSUE LICENSE

M S e Y it S

On hune 29, 1977, the Idaho Department of Water Resources (“Department) 1ssued Water
Right Permit No. 01-7011 to Twin Falls Canal Company and Nosth Side Canal Company
(“Permit Holders”) with a priority date of March 30, 1977. Permit No. 01-7011 authorized the
year-roumd diversion of 12,000 cfs from the Snake River at Milner Dam for hydropower
purposes and was issued without any subordination condition. Proof of construction of works
and application of water to beneficial use was due on or before June 1, 1982.

On March 31, 1982, the Department approved an application for extension of time that
extended the proof of beneficial due date to June 1,1987. On March 4, 1987, the Department
approved a second application for extension of time that extended the proof of beneficial due
‘date to November 1, 1990, and added the following subordination condition to the permit;

The rights for use of water acquired under this permit shall be junior and
subordinate to all other rights for the consumptive beneficial use of waier, other
than hydropower and groundwater recharge within the Snake River Basin of the
state of Tdaho that are initiated later-in-time than the priority of this permit and
shall not give rise to any right or claim against any future rights for the -
consumptive beneficial use of water, other than hydropower and groundwater
recharge within the Snake River Basin of the state of Idaho initiated later-in-time
than the priority of this permit.

On October 30, 1990, the Department approved a third application for extension of time
that extended the proof of bepeficial due date to May 1, 1992. The application for extension
stated that the Federal Energy Regulatory Commission (“FERC™) issued the Permit Holders and
the Idaho Power Company a license for Milper Project No. 2899 on December 15, 1988 (45
FERC §61,423). On April 28, 1992, the Department approved a foufth application for extension
of timne that exténded the proof of beneficial due date to November 1, 1993,

The Permit Holders submitted proof of beneficial for Permit No. 01-7011 on November
1, 1993, pursuant to Idaho Code § 42-217. The field examination report completed by Charles E.
Brockway, P.E. on October 29, 1993, recommends that the water right be Hecensed for a total
diversion rate of 5,714.7 cfs for use at the Milner Power Plant. Proof of beneficial use having
been submitted wnder the permit, the Department is prepared to issue a license for the water right
pursuant to Idaho Code § 42-219. Counse] for the Permit Holders has orally requested that the
Department issue a license for the water right.

NOTICE OF INTENT TO ISSUE LICENSE - Page 1
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The Department received written requests for notice for an opportunity to be heard on the
form of the subordination condition to be inciuded on the license for Water Right No. 01-7011
from the Bingham Ground Water District on Janvary 11, 2007; from the idaho Ground Water
Appropriators, Inc. on February 7, 2007, for and on behalf of iis sround water districts and other
* members, represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered; and
from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview
Canal Co., and Producer’s Canal Co., on Apil 16, 2007, represented by the law firm of Holden,
Kidwell, Hahn & Crapo, P.L.L.C.

NOW THEREFORE NOTICE IS HEREBY GIVEN that the Department will accept and
consider written Comments from the Permit Holders and other interested persons or entities
addressing the form of the subordination condition that should be included on the license for
Water Right No. 01-7011. Amny Comments submitted should be addressed to Director, Idaho
Department of Water Resources, P.O. Box 83720, Boise, Idaho 83720-0098 and received by the

Department or post marked on or before October 10, 2007.

AL
DATED this 5 day of September 2007.

T RTEH h

DAVID R. TUTHILL, JR. U
Director

NOTICE OF INTENT TO ISSUE LICENSE - Page 2
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CERTIFICATE OF SERVICE

THEREBY CERTIFY that on this é Lm day of September 2007, 1 cansed a true
and correct copy of the foregoing Notice of Intent to Issue License to be sent by U.S. Mail,

postage paid to the following:

John A. Rosholt, Esq.

Barker Rosholt & Simpson LLP
113 Main Avenue West, Suite 303
P.O.Box 485

Twin Falls, ID 83303-00485

Randall C. Budge, Esq.

Racine Olson Nye Budge & Bailey
201 East Center Street

P.0.Box 1391

Pocatello, Idaho 83204-1391

Kent W. Foster, Esg.

Robert L. Harris, Esq.

1000 Riverwalk Dr. Suite 200
P.O. Box 50130

1daho Falls, Idaho 83405

NOTICE OF INTENT TO ISSUE LICENSE - Page 3

Craig B. Evans, Chaitman
Bingham Ground Water Distact
1725 Riverton Road

P.O. Box 1268

Blackfoot, Idaho 83221

Lyle Swank, Manager
Department of Water Rescurces
Eastern Regional Office

500 North Skyline Dr., Ste A
Idaho Falls, ID 83402-1718

Allen D. Merritt, Manager
Department of Water Resources
Southern Regional Office

1341 Fillmore Street. Suite 200
Twin Falls, ID 83307-3380

; .
I ’ T-lf ] .f/vjm.i i
ictona Wigle
Administrative Assistantfo the Director
ldaho Department of Water Resonrces

}
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NGHAM REGEIVED
WATER JAN - § e

Lo

C T LDEPATIMENT OF
NMATERRFSMIRCES
P.0O, BOX 1268 Phone {20B8)ER4-9634
1725 Riverton Road Fax (20B8) 785-4289
Blackfoot, Idaheo B3221 » binghamgroundwir@eableocne.net
Faxed on AN T, AT Mailed on J’Q'{/ b, A7

January 9, 2007

idaho Deparment of Water Rgsou%i/
Imierim Director, David Tuthilll
322 E Front St., P.O. Box 83720

. Boise, ID 83720-0098

Ph: (208) 287-4800
Fx: (208) 287-6700

Dear Mr. Tuthill:
Re:  Milner Hydropower Permit 01-7011
Bingham Groundwater District requests that the above referenced water right be granted licerse siatus

only if fully subordinated. We also request that we be included as a protestant if there is any action
{aken by the ldaho Department of Water Resources on this right other than full subordination.

Yours truly,

T e

Craip.B. Evans, Chairmarn, Board of Direclors
Bingham Groundwater District
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LAW DFFICES OF

RACINE OLBSON NYE BUDGE & BAILEY
CHARTERED

201 EASY CENTER STREET
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TELEFHONE |20H] 232-6 101
FACEIMILE 1208) 2325108
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ot e
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February 5, 2007

David R. Tuthill, Ir., Director

ldaho Depariment of Water Resources
322 E. Front Street

P.O. Box 83720

Boise, Idaho 83720-0098

Re:  TFCCO/NSCC Pernit No, 01-7011
Milner Dam Hydro

Dear Mr. Tuthill:

This letter requests that the 1daho Ground Water Appropriators (IGWA), acting for and on
behalf of its ground water districts and other members, be advised of any notices, correspondence
or actions taken by the Idaho Department of Water Resources {Departmenr) with regards 0 Permit -
No. 01-7011, the Milner Dasy i¥ing of i win Falls and North Side Canal Companies.

This Application was originally filed-by Twin Falls Canal Company (TFCC) and North Side
Canal Company (NSCC) on March 30, 1977 seeking a permit to appropriate 12,000 cfs for power
purposes at Milper Dam. Notice of the Application was pubtished May 16 and 26, 1977. At that
time, well before the Swan Falls controversy and resulting settlement, there was a widespread
assumption and belief that all power rights were subordinate to all upstream depletions. After the
publication, we are informed by Department representatives and upstream users that numerous
inquiries were made to the Department expressing concerns about the Application and whether
protests were needed to protect their interests. In response, Department representatives, including
then Eastern Region Manager and District One Walermaster, Ronald D. Carlson, provided assurance
that the proposed hydro power water rights were unquestionably subordinated to all upstream uses

S



February 5, 2007
Page 2

and development and that there was no reason to be coneemed or protest the Apphcatlon. Protests
were not filed in reasonable reliance upon these representations.

On June 29, 1977, the Department approved Pemmit No. 01-7011 for power purposes. -

Appropriate and necessary conditions including subordination were omitied by the Department for
reasons unknown. Proof of beneficial use was originally due June 1, 1982. However, the proof of
beneficial nse due dawe was changed several times with the latest approval requiring proof of

beneficial use on November 1, 1993. Proof of beneficial use was submitted by the applicant on

October 30. 1993, and the permit iy waltmg for action by the Department

Upon review of this permit file, LGWA believes that any license issued for the above permit
must include a condition that is consistent with Policy 32 of the State Water Plan adopted and
approved by the }Jdaho Water Resources Board and codified at Idaho Code §42-1736B and the
Department's recommendations in the SRBA that recognize that there is a "zero flow” at Milner
Darm (see recommendations for example for water right numbers 2-200, 2-201, 2-223, 2-224, and
Genera) Provision No. 4 for Basin 02).

Any license for this water right must include a condition that subordinates this water right
to all existing and furure uses, including recharge water rights in order to not violaie state law or
policy and in order to not undermine efforts to effectively manage the Eastern Snake Plain Aquifer.
To do otherwise would deprive interesied parties and adversely affected right holders of due process
and an opportunity to be heard by reason of the above-described representations of the Department
at the time of publication. At a minimum, the Application would need to be re-advertised under
these irregular and unusual circamstances.

Thus, IGWA respectfully requests that it be advised of any notices, correspondence, or other
actions the Department may take with regards to Permit No. 01-7011. Please direct any
correspondence or documents to me at Racine, Olson, Nye, Budge & Bailey, Chartered, P.O. Box
1391, Pocatello, Idaho §3204-1391. '

RCBxxr
ce: IGWA:
Tim Deeg, President
Lyon Tominaga, Execurive Director
Executive Commitee
Idaho Water Resource board:
Jerry Righy, Chairman
Hal Anderson, Secretary

v
Lo
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Law Dffices

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

Arhut W, Holds:
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David R. Tuthill, J;D/

Interim Director

ldaho Department of Waler Resources
PO Box 83720

Boise, 1D 83720-0098

Re:  PermitNo.01-7011 — Twin Falls Canal Co. & Northside Canal Co. Hydropower
Permit '

Dear Director Tuthill:

This letter requests that we, acting on behalf of Mud Lake Water Users, Independent Water
Users, Jefferson Canal Co., Monteview Canal Co., and Producer’s Canal Co.. be advised of any
notices, correspondence or actions taken by the daho Department of Water Resources with regards

10 Permit No. 01-7011, the Hydropower Application for Permit filed by Twin Falls and Northside
Canal Companies for hyrdropower generated at Milner Dam. -

Enclosed with this letter is a similar letter prepared by Randy Budge on behalf of ldaho
Groundwater Appropriators JGWA). We have reviewsd this letter, and concur with its contents.
Just like IGWA, we believe this permit is significant, particularly to_those water users located
upgradient to Milner Dam. Thus, we respectfully request we be advised of any mofices,
correspondence, or other actions the Departme:it may take with regards to Permit No. 01-7011. All
correspondence or documents may be sent to Holden, Kidwell, Hahn & Crapo, PLLC, PO Box
50130, Idaho Falls, ID 83405-0130, with attention directed to either Kent W. Foster or Robert L.
Harris. We appreciate your attention o this matter. [f'you have any questions or concerns regarding
our request, please do not hesitate to contact us.

Sovr



David R. Tuthill, Jr.
ldaho Departmeni of Water Resources
April 13, 2007

Page 2 0of 2
Sincerely,
Sty A L- /f/L«-« .
Robert L. Harris
HovpeN, KIDweLL, HAHN & CRAPO, P.LL.C.
Enclosuore

c: Mud Lake Water Users, Inc.
Independent Water Users
Jefferson Imigation District
Monteview Canal Co.
Producer’s krigation District
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John A. Rosholt, ISB #1037

John K. Simpson, ISB #4242

Travis L. Thompson, ISB #6168

Paul L. Arrington, 1SB #7198

BARKER ROSHOLT & SIMPSON LLP
113 Main Avenue West, Suite 303

P.O. Box 485 ' :

Twin Falls, 1daho 83303-0485

Telephone: (208) 733~0700

Facsimile: (208) 735-2444

Attorneys for Petitioners North Side Canal Company
and Twin Falls Canal Company

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

NORTH SIDE CANAL COMPANY and
TWIN FALLS CANAL COMPANY,

Petitioners,
Vs.
DAVID R. TUTHILL, JR., in his official
capacity as director of the Idaho Department of
Water Resources, and THE IDAHO .
DEPARTMENT OF WATER RESOURCES,

Respondents.

Nt Nt Ml Nl Nl Ml Nl Nl Nl Nl N Nl N N Nt

casENO. (LY 20079 93

PETITION FOR PEREMPTORY
WRIT OF MANDATE .

Fee Category A: 588.00

COME NOW, the Petitioners, North Side Canal Company and Twin Falls Canal

Company (hereinafter collectively referred to as the “Petitioners™), by and through their

attorneys of record, Barker Rosholt & Simpson LLP, and hereby petitions the Court to issue a

writ of mandate compelling the Idaho Department of Water Resources and its Director, David R.

Tuthill, Jr. (collectively referred to as the “"Respondents™), to void the Director’s order dated
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September 5, 2007, to close any protest or comiment period, and, without delay, to issue a license
to the Petitiomers, In accordance with the Respondents® statutory duties under Idaho Code § 42-
218.

GENERAT ALLEGATIONS

PARTIES

1. Petitioner, N.orrb Side Canal Company (“NSCC™), is a non-profit corporation
organized and existing pursuant to the Carey Act (43 USC 641, et seg.) and the laws of the state
of 1daho, with its principal place of business in Jerome, 1daho. NSCC delivers water to its
shareholders m Jerome, Gooding, and Elmore Counties.-

2. Petitioner, Twin Falls Canal Company (“TF(EC”), 1s a non-profit corporation
organized and existing pursuant to the Carey Act (43 USC §§ 641, et seq.) and the laws of the
state of 1daho, with its principal place of business in Twin Falls County. TFCC delivers water to
its shareholders in Twin Falls County.

3. Respondent, David R. Tuthill, Jr.,, is the Director of the 1daho Department of
Water Resources, and a resident of Ada County.

4. Respondent, Idgho Department of Water Resources (“Department”), is the
executive department existing under the ]awé of the siate of Idaho pursuant to Idaho Code § 42- -
1701, et seq., with its state office located at 322 E. Fromt St., Boise, Ada County, 1daho.

JURISDICTION & VENUE e -

5. Iurisdiction is proper in this Court pursuant to 1daho Code §§ 1-705 and 7-301, et
seq. (Writs of Mandate).

6. ‘This Court, sitiing'in Jerome County, is the proper venue for this matter pursuant

to ldaho Code § 5-402, because the Respondents® failure to issue Petitioners® water right license '

PETITION FOR PEREMPTORY WRIT OF MANDATE 2



in accordance with state Jaw affects the property interests of the Petitioners in their respective
counties, including Jerome County.
STATEMENT OF FACTS

7. On March 30, 1977, the Petitioners filed an Application for Permit with the
Department to appropriate water from the Snake River for year-round power production
purposes, at a rate of up to 12,000 cfs, at the Milner power plant. Aiftachment A. The
Respondents published notice of the Petitioners® application on May 19" and 26®, 1977. Jd.
The published notice, as provided by 1daho Code § 42-201, stated that “Protests against the
granting of the permit must be filed with the Idaho Department of Water Resources on or before
June 6, 1977.” Id. No protests were filed to the application for permit Wi;hin the statutory
timeframe. The Respondents then issued water right permit no. 01-07011 {the “Milner Permit”)
to the Petitioners on June 29, 1977. Attachment B.

8. The Milner Permit was developed pm‘sua.n‘lt to an agreement between the
Petitioners and ldaho Power Company, dated November 9, 1984. Attachment C. While proof
of beneficial use was originally due on June 1, 1982, delays in the FERC licensing process
postponed the Petitioners’ ability to submit proof of beneficial use. Therefore, m accordance
with the stattory prc;visions iﬁ ldzho Code § 42-204, the Petitioners sought and rer;eived ‘
extensions of the deadline for submitting proof of beneficial use in 1982, 1987, 1990, and 1992.

9. Petitioners filed proof of beneficial use for 5,714.7 cfs on-October 29,-1993.
Attachments E (Froof of Beneficial Use) & F (Beneficial Use Field Report pex‘—formed'by
Certified Water Right Examiner, Charles E. Brockway of Brockway Engineering).

10.  In 1987, when the Petitioners sought another extension on their pending deadline

for sﬁbmitting proof of beneficial use, the Department became concerned regarding the impact of
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the then-recently executed Swan Falls Agreement, as well as Jdaho Code § 42-203B,' on this
permit. In a letter dated April 13, 1987, the Chief of the Operations Bureaw, 1. Glen Saxton,
notified the Petitioners that the Respondents would grant the extension, so long as the right was
“Junior #nd subordinate to-all other rights for the use of water.” Attachment G2 Accordingly,
Mr. Saxton recommended the following language:

The rights for the use¢ of water acquired under this permit shall be junior and

subordinate to all other rights for the use of water, other than hydropower,

within the state of daho that are initiated later in time than the priority of this

permit and shall not give rise to any right or claim against any future rights for

the use of water, other than hydropower, within the state of Idaho initiated later
in time than the priority of this permit.

' Ydaho Code § 42-203RB provides, in part:

{1) The legislarure finds and declares that it is in the public interest 1o specifically implement
the stale's power to régnlate and limit the use of water for power purposes and to define the
relationship between the state and the holder of a water right for power purposes to the extent
such right exceeds an established minimum flow. The purposes of the trust established by
subsections {2) and (3) of this section are to assure an adequate supply of water for all future
beneficial uses and to clarify and protect the right of a user of water for power purposes
subordinated by a permit issued after July 1, 1985, or by an agreement, 1o continue using the
water pending approval of depletionary future beneficial uses.

(2) A water right for power purposes which is defined by agreement with the state as
mnsubordimated 1o the extent of @ minimum flow established by state action shall remain
unsubordinated as defined by the apreement. Any
portion of the water dghts for power purposes in excess of the level so established-shall be
held in trust by the state of Idaho, by and through the governor, for the use and benefit of the
user of the water for power purposes, and of the people of the state of Idaho; ...

(3} Water rights for power purposes not defined by apreement with the state shall not be

subject to depletion below any applicable minimum stream flow established by state action

Water rights for power prrposes in excess of snch minimumn stream flow shall be held in tmst

by the state of daho, by and throngh the governor, for the use and benefht of the nsers of water

for power purposes and of the people of the state of Idaho. The rights held in trust shall be

subject to subordination 1o and depletion by future consumptive upstream beneficial users

whose rights are acquired pursuant to state law, exclnding compliance with the requiremnents

of section 42-203C, Idaho Code. I -

{6) The director shall have the anthorily 1o subordinate the rights granted in a permit or license

for power purposes to subsequent upstrearn beneficial depletionary uses. A subordinated water

right for power use does not give rise 10 any claim against, or right to interfere with, the holder

of subsequent upstream nights established pursuant to state Jaw. The director shali also have

the authority to limit a permit or license for power purposes to a specific term. Subsection {6)

of this secyion shall not apply to licenses which have glready been issued as of the effective

date of this acL
{(emphasis added).
2 Attachment G was obtained from the Department’s website and is an unsigned copy of the Respondent’s April 13,
1987 letter. An executed copy, with interjecied conimenls, is anached 1o the May 8, 1987 letter from the Petitioners’
counse], attached hereto as Attachment H. This copy was also obtained from the Department’s website.

PETITION FOR PEREMFTORY WRIT OF MANDATE 4

Lor



Id.
1. Counsel for the Petitioners responded in a letter dated May 8, 1987, and addressed
concerns with the recoxﬁmended language:

At the time of the issnance of the Hells Canyon license, the subordination was
to irfigation of 1ands and other beneficial consumptive uses in the Snake River
Water Shed. In your proposed language, non-consumptive uses such as
groundwater recharge could take the total flows of the upper Snake available to
the Milner Power Plant and put them underground eliminating any generation
at the project. The language would also facilitate 2 non-consumptive diversion
of water above the project for fish propagation or some other non-consumptive
purpose with a refurn of the water below the project. Finally, the language
would facilitate a diversion of surplus flows of the Snake River to the Bear
River Basin for any purpose.

Attachment H. Included with the May §, 1987 letter, was a copy of the Respondents’ April 13,
1987 letter, with proposed changes to the above-cited recommended language. /d.

12.  Inaletter dated November 18, 1987, the Respondents notified the Petitioners that
they “will use the amended language which you suggested in your [May 8, 1987] letter for the
subordination condifion to be placed as a condition of approval on the extension request.”
Attachment 1. The following language was included in the permit at that time (underlined
portions constitte the changes from the original language recommended by the Respondents):

The rights for use of water acquired under this permit shall be junior and
subordinate to all other rights for the consnmptive beneficia] use of water,
other than hydropower and groundwater recharge within the Spnake River
Basin of the State of daho that are initiated later-in-time than the priority of
this permit and shall not give rise to any right or claim againstany future gghts
for the consumptive beneficial use of water, other than hydropower and

groundwater recharge within the Snake River Basin of the State of Idaho
initiated late-in-time than the priority of this pemmit.

Jd. (emphasis added). This exact langnage remains a condition on the Milner Permit.
13. On October 29, 1993, the Petitioners submitted proof of beneficial use through an

exam by Dr. Charles E. Brockway, a Certified Water Right Examiner. Attachment F,
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Dr. Brocjcway reviewed the Petitioners® diversion and water use, and submitted proof of
beneficial use for 5,714.7 cfs to the; Department. 4.

4. The Rsspondents_ received Dr. Brockway’s beneficial use examination report on
November 1. 1993. Id. The Respondents acknowledged receipt in a letter dated December 9,
1993_ Attachment J (“The department acknowledges receipt of the proof of beneficial use form
submitted for this permit™). At that time, the Petitioners understood that their right and
opportunity to demonstrate beneficial use on the remaining 6,285.3 cfs (12,000 cfs as originally
applied for, less the 5.714.7 cfs proveri in the beneficial use report) had been foreclosed. Since
that tirne, the Petitioners have been diverting and beneficially using water in accordance with the
Milner Permit and the beneficial use examination. On July 27, 2006, then Director Karl J.
Dreher indicated in a letter that “the issuance of a license for the water right is pending.”
Attachment K. Thla Respondents have faﬂed to issue a license as requiré:d by ldaho law.

15. In 2006, the ldaho House of Representative attempted to pass House Bill 800
(“HB 800™), to remove language from 1daho Code §§ 42-234 and 42-4201A, which subordinates
groundwaler recharge to “all prior perfected water rights, including those water rights for power
purposes” that were suberdinated to future development on the Snake River as a result of the
Swan Falls Agreement. Attachkment L. The Legislature’s intent was to subordinate water rights
held by 1daho Power Company, and any other rights used for power purposes, including the

Petitioners® Milner Permit, to junior priority water rights for groundwater recharge. The bill

failed. Id.
16.  Following the failure of HB 800, a stipulation was entered into between the State

and 1daho Power regarding subordination of Idaho Power’s water rights relative to two recharge
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permits that had previously been assigned to the ldaho Water Resmm;e Board (*Water Board™).
Attachment M.

A.  Permit 37-7842 authorizes a diversion of 800 cfs for ground water
recharge and has a priority date of August 25, 1980. AttachmentN.

B. Permit 01-7054 authorizes a diversion of 1200 cfs for groundwater
recharge and has a priority date of August 25, 1980. (These permits are hereinafter,
colleétively, referred to as the “Recharge Permiis™). Jd.

17. Onluly 29, 1992, the Lower Snake River Recharge District, the prior owner of
the permits, filed proof of beneficial use on the Recharge Permits for a total of 300 cfs.
Attachment N. The Respondents’ subsequent Beneficial Use Field Report, filed on November
29, 1993, confirmed the 300 cfs diversion rate. Jd.

18.  Shortly thereafier, the Attomey General’s office contacted counsel for the
Petitioners regarding the priority inlerface between the Water Board’s Recharge Permits and the
Milner Permit. Since the Recharge Permits are junior in priority to the Milner Permit, the
Attomey Generall’s office requested the Petitioners’ permission to subordiﬁate the Milner Permit
to allow out-of-priority groundwater recharge diversions from the Snake River above Milner.
However, given the concerns raised in 1987 by counsel for the Petitioners, along with the

‘questionable viability of the hydropower project in the absence of the-water, such subordination
was not possible. The development of the project, and the financing obtained for the project,
was based upon gcnerati?)n estimates associated with river flows that would be available under
the Milner permit as conditioned by the Respondents in 1987, and as “proved up” by the
Petitioners in 1993. Moreover, the Federal Energy Regulatory Commission (FERC) issued a

Hcense for the Milner hydropower project in 1988 on that basis as well. Attachment O,

PETITION FOR PEREMPTORY WRIT OF MANDATE
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Although Respondents agreed to the existing subordination condition for the water right permit
in November 1987, they subsequently requested FERC to include a different subordination
condition on the hydropower license. FERC rejected Respondents’ request and held that
“inclusion in the license of the unsupported open-ended water subordination clause requested by
IDWR would in essence vest in IDWR, rather than the Commission, ultimate control over the
operation and continued viability of the project. In other words, the subordination clanse, which
would reserve to IDWR the right to permit unlimited diversion upstream of the project, could
nullify the balance struck by us under the comprehensive planning provisions of Section 10(a){i)
of the FPA in issuing in the license” Jd. 45 FERC at62,315. |

19. Respondents responded by threatening to rmpose additional conditions on the
Milner Permit, pursuant to 1daho Code § 42-2033B, thereby subordinating the Milner Permit to
the Water Board’s junior priority Recharge Permits, or simply taking the water that would
otherwise be available for use under the Milner Permit.

20. In April, 2006, the Water Board’s Recharge Permits were placed in the state water
supply bank for use at diversion points on the Snake River above Milner Dam. Attachment N.
Notwithstanding the fact that beneficial use had onlybeen proven for 300 cfs, Respondents
approvéd the placement of a total of 1,700 cfs (800 cfs for permit 37-7842 and 900 cfs for permit
. 1-7054) iﬁto ﬁne water bank. J4® The Recharge Permits were then apparehtly leased out of the
water bank by the Water Board in the spring of 2006. To the best of Petitioners’ knewledge, no
Department investigation or order determined whether or not such use would cause’injury to
other existing water ﬁghts, mecluding the Milner Permit. During this time period early season

storage and subsequent flood control releases resulted in additional storage in the reservoir

3 Petitioners are aware of 10 basis, both as a matter of fact and law, how the Water Board was able io place 1700 cfs
into the water bank, where the proof of beneficial use was only filed on a combined total of 300 cfs. (Atmchment
N). Further, it is not apparent undsy what authority, a permit can be placed in the State Water Banl.
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system above Milner Dam. In addition, during this time, the Director or his employees ordered
the out-of-prionty diversion of natural flow under the Water Board’s Recharge Permits — to the
detriment of reservoir storage fill and lawful diversion and use pursuant to the Milner Permit.
Attachment X. No-notice of ﬂ;is event was provided to the Petitioners, the permit holders who
were injured by the Respondents’ actions.

21.  Ataluly 12, 2006 meeting of the Legislature’s Natural Resources Interim
Comuniitee, the Water Board proyided an update on ﬂ:eir re-cha:rgc efforts above Milner Dam. At
thaF meeting, Senator Chuck Coiner sought an accounting of any deprivation caused to the senior
priority Milner Permit as a result of these recharge activities pursuant to the Water Board’s
Jjurndor priority Recharge Permits.

22.  The Respondents’ answer to Senator Coiner’s request (Attachment X) indicates
an intent on behalf of the Respondents to apf]y different conditions on the Milner Permit than
those under which the Petitioners had been operating since 1993, different than those conditions
which had been agreed to in 1987 and subsequently included on the permit. In particular,
Attachment K evidences intent on behalf of the Respondents to unilaterally subordinate the
Petitioners’ Milner Permit to the Water.Board’s Junior priority Recharge P_exﬁm'ts. Id

23.  The Respondents admitted that there was a reduction in flows to fill the Milner
permit while water was being diverted above Milner Dam pursuant to the Water Board’s junior
priority Recharge Permits. Jd. However, the Respondents attemnpted to-fustify this reduction and
attribute it to other conditions: -

Water was diverted through the Milner Power Plant under permit no. 01-07011
in calendar year 2006 through May 16. Although preliminary flow records
from Idaho Power Company indicate that there was sufficient water available
to divert 5,714.7 cfs through the Milner Power Plant and provide a bypass flow

of 200 cfs from April 12 through May 12, 2006, preliminary records of
diversions through the power plant from the U.S. Burean of Reclamation
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indicate that approximately 350+/- cfs less than 5,714.7 cfs was diverted for
power generation. -

On May 16, 2006, the U.S. Bureau of Reclamation determined that it was no
longer necessary to allow spills past Milner Dam because water from the
Snake River could be fully utilized above Milner Dam for the purposes of: (1)
supplying all water rights to natura] flow above Milner Dam for consumptive
demands; (2) continuing to fill reservoir storage space that had not yet filled
{e.g., Henry’s Lake and Ririe Reservoir); and (3) refill reservoir storage space
that had ill but been subsequently evacuated due to flood control releases
(e.g., Jackson Lake and Palisades Reservoir). Because permit no. 01-07011 is
subordinated to these upstream consumptive uses pursuant to the subordination
condition cited on the previous page, the water right for the Milner Power
Plant was curtailed until June 27, 2006, when storage releases for uses below
Milner Dam began.

During March and April of 2006, canal companies along the Snake River
began to divert natural flow pursuant to their various water rights for irrigation.
Once those systems were charged for irrigation deliveries, then diversions for
recharge were allowed under permit no. 01-07054 at the heading of the North
Side Canal and other points of diversion for canzals added through the water
Board's lease of the water right permit through the water bank. Diversions for
recharge through a canal under permit no. 01-07054 were only allowed to the
extent there were no deliveries of water for irrigation along the canal. Based
on our analysis of preliminary diversion records, no water was diverted for
recharge under permit no. 01-07054 until there was at least 5,714.7 cfs
available for diversion through the Milner Power Plant pursuant to permit no.
01-07011. Diversions for recharge at Jensen Grove did not begin until April
18, 2006, when there was a combined flow at the Milner Power Plant of 12,700
cfs, based on the preliminary flow records of Idaho Power.

‘When diversions for power production under permit no. 01-07011 were
curtailed on May 16, 2006, pursuant to the previously described sobordination
condition, diversions for recharge under permit no. 01-07054 were allowed to
continue because that permit is not subordinated to any upstream consumptive
beneficial uses. Had diversions of water for recharge not occurred after May
16, no additional water would have been available for diversion through the
Milner Power Plant because of the subordination provision. Had diversions of
water for recharge not occurred after May 16, some additional water would
have accrued to storage space that had filled but subsequently evacuated for
flood control and filled again. However, permit no. 01-07054 1s not
subordinated to that second fill of storage.

Attachment K at 3-4. Further, without any factual or technical verification, the Respondents

indicated that any above-Milner diversions made purstant to the Recharge Permuts had no
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1mpact on the water supply at the Milner Power Project. J4. at 4 (indicating that **Had diversions
of water for recharge not occurred after May 16, no additional water would have been available
for diversion through the Milner Power P-lant”).

24.  The Director concluded by determining that “Based on the analysis described
above, there is presently no information indicating that the diversions to recharge were not in
accordance with the water right permit held by the Water Resource Board and the water and the
water right permit fo? power production held by” the Petitioners, Jd.

25.  Recognizing that they had been diverting and beneficially using water pursuant to
the Milner Permit and the beneficial use examination, since 1993, and that all that remained was
for the Respondents to issue a license, the Petitioners verbally requested that the Respondents
complete the final ministerial step of issuing a license in 2006 and again in the spring of 2007.
The Respondents did not issue the license. Rather several months later, in response to the
Pcti_tipner’s request, the Respondents issued a Notice of Intent to Issue License, on September 5,
2007. Attachment P. In that Notice, the Respondents indicate that *“Proof of beneficial use
having been submitied under the permit, the Department is prepared fo issue a license for the
water right pursuant to ldaho Code § 42-219. Counsel for the Permit Holders has orally
requested that the Department issue a license for the water rght” Id, at ] {emaphasis addéd)_

26. In the Notice, the Respondents cited to three communications, which were never
served on the Petitioners, each requesting the opportunity to pa:ﬁcipate-a;lé-protest the Milner
Permit, should the Respondents decide to issue a license consistent with the Milner Permit and
the beneficial use examination. In particular, the entities objected to the 1987 subordination

language in the Milner Permit. These communications are as follows:
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A, January 9, 2007, letter from Bingham Groundwater District indicating that
the Milner Permit should be licensed “only if fully subordinated. We also request that we
be included as a protestant if there is any action téken by the ldaho Department of Water
Resourees on this right other than full subordination.” Attachment Q.

B. February 5, 2007, letter from Randall C. Budge, representing the ldaho
Ground Water Appropriators (“IGWA™), aéserting IGWA’s intent to protest the water
right mmless it 15 fully subordinated to all uses, including groundwater recharge.
Attachment R. |

C.  April 13,2007, letter from Robert L. Harris, representation various water
delivery entities, concurring with the content of the February 5, 2007, IGWA letter.
Attachment S.

27 The Petitioners, as the permit holder in this matter, were specifically and
intentionally left off of any service list for these letters. As a resuit, Petitioners only became
aware of these letters approximately eight months Jater, when the Director referenced them in.its
September 5, 2007 Notice.

28.  Inresponse to these letiers, the -Respondents decided to reopen a new protest or
comment period on the Milner Permit aﬁd begin an unprecedented process not provided for by
statute or administrative rule, specifically as it relates to the 1987 subordination language:

NOW THEREFORE NOTICE IS HEREBY GIVEN that the-Pepartment will
accept and consider written Comrnents from the Permit Holders and other
interested persons or entities addressing the form of the subordination
condition that should be included on the license for Water Right No. 01-
7011. Any Comments submitted should be addressed to [the] Director ... and
[be} recetved by the Department or post marked on or before October 10, 2007.

Atfachment P at 2 (emphasis added). In other words, after failing to take any action on the

Milner Permit for over twelve years, the Respondents were now prepared to “accept and
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consider” comments from any “interested persons or entities,” thus forcing the Petitioners to re-
justify and re-defend the Milner Permit, even though the permit conditions were complied with,
proof of beneficial use was submitted in 1993, and the statutory protest period had expired
decades earlier.

29.  Chapter 2, Title 42, 1daho Code, along with the Department’s Water
Appropriation Rules, IDAPA 37.03.08 (Attachment T), provide the procedures for acquiring a
new water right permit and license, as well as any applicable protest periods. See 1.C. § 42-
205(1) (“No permit shall be issued ... for power purposes ... except in accordance with the
provisions of this act™).

30.  Once an applicant has complied with the provisions of chapter 2, Title 42, 1daho
Code, the Department must issue a license to the applicant:

(1) Upon receipt by the department of water resources of all the evidence in
relation to such final proof [of beneficial use], it shall be the duty of the
department to carefully examine the same, and if the department is satisfied
that the law has been fully complied with and that the water is being used at
the place claimed and for the purpose for which it was originally intended,

the departiment shall issue to Such user or users a license confirming such
use. '

1.C. § 42-219 (emphasis édded). According to the Beneficial Use Examination Rules,
promulgated by the Respondents, a license is “issued by the director ... confirming thf;' extent of
diversi01.1 and Ben_eﬁcial use of the water that has been made in conformance with the permit
conditions.” IDAPA 37.03.02.010.15 (emphasis added). SN -

31.  Chapter 2, Title 42, 1daho Code requires the filing of an application. 1.C. § 42-
202 (setting forth the contents of the application). Next, the Department will review the
application and, if approved, will issue a permit to the applicant, at which time, the applicant will

be given five years to complete the diversion works and put the water to a beneficial use. 1.C. §
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42-204. By the end of the five years, the applicant must provide the Department with proof that
water ha.%. been applied to a beneficial use as well as fhe extent of that beneficial vse. Id.;1.C. §
42-217. However, as happened in this case, an applicant may request an extension of the five
year deadline under certain conditions. 1.C. § 42-204. Before the end of the five year period, or
the extended period if applicable, the applicant must provide proof of beneficial use to the
Respondents to venfy the point of diversion, the capacity of the diversion works, and the
quantity of water actally diverted and put to beneficial use. 1.C. § 42-217. This analysis may
be performed by an employee of the Department, or, as happened in this case, by a C;ﬂiﬁed
Water Right Examiner. 1.C. § 42-217a. After the applicant has complied with all legal
requirements, 1t becomes the Respondents’ ministerial duty to issue a license. See 1.C. § 42-219.

32.  The applicant and other interested parties may protést an application for permit.
1.C. § 42-203A(4); Appropriation Rule 40.03. However, such protests “will only be considered
if received by the department after receipt of the application by the department and prior to the
expiration of ﬂze protest period announced n the adveriisement™ 1.C. § 42-203A(4);
Appropriation Rule 40.03.a11. The Depart];nent will not accépt late or general statements of
protest (i.e. blanket protests) against appropriations. Rule 40.03.a.111.

33. - According to the letiers sent by 1GWA (February 5, 2007) and Mr. Harzis (Aprl
13, 2007), both IGWA and Mr. Hams’ clients were aware of the Milner Permit application in
1977, when statutory notice of the application was originally published. Hewever, they failed to
either protest the application or move to mtervene in the administrative action within the
statutory prescribed deadline. (Attachments R & 8) (While Mr. Harms’ letter does pot
specifically state that his clients were aware of the Milner permit proceedings, he does state that

he has read the IGWA letter and “concur[s] with its contents™).
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34.  Since 1993, when the Respondents received the Petitioners’ proof of beneficial
use, the Petitioners have diverted and beneficially used water, in accordance with the Milner
Permit and the beneficial use examination performed by Dr. Brockway. In the fourteen years
since 1993 the Respondents have never notified Petifioners that thenr diversion or use of water
failed, in any way, to comply with the law.

| 35.  Bycomplying with the statutory provisions and proving up beneficial use in 1993,
the Petitioners’ Mjlng' Permit represents a valid, enforceable and vested water right under Idaho
law. The Respondents’ attempt to modify or add conditions that would now resirict the use of
the water right at this point in time constitutes an unconstitutional and prohibited taking of
Petitioners’ property without just compensation.

COUNT ONE (WRIT OF MANDATE)

36.  Petitioners repeat and re-allege the allegations set forth in paragraphs 1-35 of their
Petition for Peremptory Writ of Mandate. |

37.  Asadirect and proximate result of Respondents’ failure and refusal to issue 2
License for the Milner Permit pursuant to 1daho Code § 42-2189, Petitioners have and will
continue to suffer irreparable damage, in that thelRespondents have subOrdinatc;d—ll Petitioners’
Milner Permit to Junior priority groundwater recharge permits uﬁstream of Milner Dam, contrary
to the express terms of the Milner Permit. Moreover, ‘the Respondents have indicated that they
intend to force the subordination of the Milner Permit by altering or ainendiig the express
language of the Milner Permit — even though that langnage was negotiated and agreed to
between Respondents and counsel for Petitioners almost twenty -yeam apo. As a direct and
proximate result of the refiisal of Respondents to fulfill their statutory duties and responsibilities

pursuant to 1daho Code § 42-219, Petitioners have been irreparably damaged, and will have no
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plain, adeguate or speedy remedy at law. Respondents’ fajlure to respond and fulfill its statuiory
duties is clearly enéneous as a matter of law.

38.  Asa direct and proximate result of Respondents’ September 5, 2007 Notice of
Intent to Issue License order, which provides that the Respondents will allow and consider
further protests or comments from third parties, even though the Pe:titionsrs have diverted and
applied water to beneficial use pursnant to the Milner Permit and beneficial use examination
since 1993, and even though the law does not allow for such additional protests or comments at
this rflinisten'al stage in the licensing process, Petitioners will continue to suffer irreparable
damage, in that they will be forced to re-justify and re-defend their application for permit, even
though the statutory protest period expired over 25-years ago. As a direct and proximate result
of Respondents’ decision to allow and consider further protests or comments from third parties,
Petitioners will be irreparably damaged, and will have no plain, adeguate or speedy remédy at
law,

39.  Respondents’ failure and continued refusal to perform their statutory duties of
1ssuing a license to Petitioners, and their decision to now accept and consider further protests or
comments, has deprived Petitioners of the certainty necessary to protect ﬂ:eir interests in the
Milner Permit.- Respondents’ failure to act in a timely manner in 1ssuing a license for the Milner
Permit does not justify the unlawfnl! process they are undertaking, reopening a protest period that
ha;s long been expireﬂ. i -

40.  Petitioners are being unlawinlly precluded from using and enjoying their property
to the full extent based on Respondents’ attempts to force the subordination of the Milner Permit,

contrary to the express conditions of the Milner Permit. In light of Respondents’ subordination
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atternpts, Petitioners do not have a plain, speedy or adequate remedy in the ordinary coursse of
law.

41, Petitioners are entitled to issnance of a Writ of Mandate pursuant to Idaho Code §
7-302 in order to coﬁpél Respondents to perform their duties under Idaho Code § 42-215 to
issue a license to Petitioners and to prohibit the unlawfu] actions Respondents are taking as
provided by the September 5, 2007 Notice of Intent to Issue License order.

TAKINGS CLAIM

42.  Petitioners repeat and re-allege the allegations set forth in paragraphs 1-41 of their
Petition for Peremptory Writ of Mandate.

43.  Respondents’ actions and refusal to issue a license to Petitioners in conformance
with the permit, and decision to accept protests or comments and spbordinate the Milner Permit
to junior priority rights for groundw.ater recharge diminishes and deprives Petitioners of fhe
priority and the water supply of their water right, and are therefore void as an unconstitutional
taking of Petitioners’ water right.

44.  In the event that Respondents actions are confirmed, Petitioners are entitled to just
compensation pursuant to the constitutions of the State of Idaho and United States.

REQUEST FOR ATTORNEYS FEES

45.  As afurther direct and proximate result of the Respondents’ refusal to issue a
license, and the Respondents® decision o accept and consider new protests-comments on the
Milner Permit, Petitioners have been required to employ the services of the law firm Barker
Rosholt & Simpson LLP, and have also incurred various costs and will continue to incur various

court cots and attomey fees. Therefore, under Idaho law, including but not limited to, 1daho
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Code §§ 12-117 and 12-121, the Respondents should be required to pay to Petitioners their
reasonable costs and attorney fees.

PRAYER FOR RELIEF

WH'EREFORE,_Norﬂj Side Canal Company and Twin Falls Canal Company pray for the
 issuence of 2 Writ-of Mandamus and/or order of the Court directed to the Respondents ordering
as follows:

1. For a Peremptory Writ of Mandamus and/of order compelling Respondents tb
close all protest dr comment periods pertaining to the Milner Permit, and, without delay, to issue
a license to Petitioners as required by 1daho Code § 42-219;

2. For an order compelling Respondents to appear and show cause before the Court
why the Respondents 1ssved-the September 5,A 2007 Notice, why Respondents reopened a new
protest or comment p?:n'od applicable to the Milner Permit, why Respondents have not issued a
hicense for the Milner Permit 14 years after proof of beneficial nse was filed, and why the Court
should not enter its Writ of Mandamnus, ordering Respondents to carry out their statutory duties
by issuing a license for the Milner Permit.

3. For an order declaring R espondents’ actions are unconstitutional, contrary to law,
and violate the Petitioners’ water right and constitutional rights. |

4, In the event the Respondents’ action are affirmed, Petitioners are entitled to just
compensation in an amount to be determined at trial. T -

3. For an order awarding Petitioners their damages incurred as result of present and

past actions of the Respondents and reasonable costs and atiorney fees; and

4. For such other and firther relief as the Court deems just and equitable.
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DATED THIS Z ?/I;;{ay of September, 2007,
BARKER ROSHOLT & SIMPSON LLP

Jo¥rA. Roshalt
John K. Stmpson
Travis L. Thompson

Paul L. Arrington

Attorneys for Petitioners North Side Canal
Company and Twin Falls Canal Comparny
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VERIFICATION

STATE OF IDAHO )
: ) ss.
County of Jerome )

Ted Diehl, Manager of North S1dc Canal Company, bemg first duly sworn on hls oath,
deposes and states:

That he is the Manager of North Side Canal Company, petitioner in the above-entitled

matter, that he has read the above and foregoing Verified Complaint and Petition for Writ of
Mandate, I-mows the contents thereof, and the facts stated he believes to be true.

2 Alf
£ ’3’% ﬁp'-“ - ’%ﬂ Q\
z ifwompv TSI & Diehl, Manager ~—
“._ E -“" N North Side Canal Company

‘3’-
5RE ﬁ%ﬁb & SWORN to before me tiis 27 _ day of September, 2007,

Notary Pubhq’ﬁ)r Idaho

Residing at: AVEX TS Qr\ ‘-Q »o
My Commission Exp:res 250 - 20D
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STATE OF IDAHO )

) ss.
County of Twin Falls )

Vince Alberdi, Manager of Twin Falls Canal Company, being first duly sworn op his
oath, deposes and states:

That he is the Manager of Twin Falls Canal Company. petitioner in the above-entitled

matter, that he has read the above and foregoing Verified Complaint and Petition for Writ of
Mandate, knows the contents thereof, and the facts stated he believes to be true.

*

Z“Alince Alberdi, Manpger
Twin Falls Canal Company

SUBSCRIBED & SWORN to before me this Z5 day of September, 2007.

.“ullu,h.,

K CA F ') N
Q'ss..ﬂ""?e ‘o
St % Notary Public for%
OTA
» R}‘ Residing at: [ Loin, \:d:\ 5
My Cormmussion Expires:

%
l \‘
""lmunl“‘“
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING WATER
RIGHT PERMIT NO. 01-7011 IN THE NAME
OF TWIN FALLS CANAL COMPANY AND
NORTH SIDE CANAL COMPANY

FINAL ORDER

On September 5, 2007, the Director of the Idaho Department of Water Resources
("Director” or “Department”) issued a Nofice of Intent to Issue License (“Notice”) for water right
permit no. 01-7011. Based upon the files of the Department in this matter and the Director’s
understanding of applicable law, the Director finds, determines and orders as follows:

FINDINGS OF FACT
L Procedural Background

1. The North Side Canal Company and the Twin Falls Canal Company (“Canal
Companies™) filed with the Department on March 30, 1977, application for permit no. 01-7011
to appropriate 12,000 cfs of the public waters of the state of Idaho from the Snake River to be
diverted at Milner Dam and conveyed to a power plant adjacent to the Snake River downstream
from Miiner Dam, to be used for hydropower generation purposes.

2. The Department published notice of application for permit no. 01-7011 on May
19 and 26, 1977, in accordance with the requirements of chapter 2, title 42, ldaho Code, and no
timely protests to the application were filed in response to the published notice.

3. The Department issued water right permit no. 01-7011 (the “Milner Permit”) to
the Canal Companies on June 29, 1977, authorizing the diversion at Milner Dam of up to 12,000
cfs of water from the Snake River for hydropower purposes. The permit required that proof of
beneficial use was to be snbmitted by June 1, 1982. The permit contained a-condition requiring
installation of a measuring device but did not contain a subordination condition.

4, On September 14, 1977, the Canal Companies filed an application for amendment
of the Milner Permit to “include additional alternate points of beneficial use for power

purposes.” The Department approved the requested application for amendment of the permit on
September 28, 1977.
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5. On March 31, 1982, the Department approved an application for extension of time
that extended the due date for proof of beneficial use to June 1, 1987.

6. On February 26, 1987, the Canal Companies filed a second request for extension
of time. On approximately November 18, 1987, the Department approved the second extension
of time request, extending the due date for proof of beneficial use to November 1, 1950. The
extension of time approval states that it is approved with the following condition added to the

permit;

The rights for use of water acquired under this permit shall be junior and
subordinate to all other rights for the consumptive beneficial use of water, other
than hydropower and groundwater recharge within the Snake River Basin of the
state of Idaho that are initiated later-in-time than the priority of this permit and
shall not give rise to any right or claim against any future rights for the
consumptive beneficial use of water, other than hydropower and groundwater
recharge within the Snake River Basin of the state of Idaho initiated later-in-time
than the priority of this permit.

IDWR approval of Request for Extension of Time filed February 26, 1987. See Letter from
former IDWR Director R. Keith Higginson to John Rosholt dated November 18, 1987.

7. On Qctober 30, 1990, the Department approved a third application for extension
of time that extended the due date for proof of beneficial use to May 1, 1992. The application
for extension stated that the Federal Energy Regulatory Commission (“FERC™) issued the Canal
Companies and the Idaho Power Company a license for Milner Project No. 2899 on December
15, 1988 (45 FERC { 61,423). The FERC found that the issuance of a license for the project is
consistent with the zero minimum flow below the Milner Project required by the Idaho State
Water Plan, “since the license would not require that minimum flows be provided below
Milper.” Id. at 28.

8. On April 28, 1992, the Department approved a fourth application for extension of
time that extended the proof of beneficial due date to November 1, 1993.

9. The Canal Companies submitted proof of beneficial use for the Milner Permit on
November 1, 1993, pursuant to Idaho Code § 42-217. ‘The field examination report completed
by Charles E. Brockway, P.E. on October 29, 1993, recommended that the water right be
licensed for a total diversion rate of 5,714.7 cfs at Milner Dam for hydropower use at the power
plant located below Milner Dam. =

10.  Proof of beneficial use having been submitted under the permit, the Department is
prepared to issue a license for the water right pursuant to Idaho Code § 42-219. Counsel for the
Canal Companies has orally requested that the Department issue a license for the water right.

11.  The Department received written requests for notice for an opportunity to be

heard on the form of the subordination condition to be included on the license for water right no.
01-7011 from the Bingham Ground Water District on January 11, 2007; from the Idaho Ground
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Water Appropriators, Inc. on February 7, 2007, for and on behaif of its ground water districts and
other members, represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered;
and from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview
Canal Co., and Producer’s Canal Co., on April 16, 2007, represented by the law firm of Holden,
Kidwell, Hahn & Crapo, P.L.L.C.

12, Pollowing the request from the Canal Companies that a license be issued, the
Department issued a Notice of Intent to Issue License, dated September 35, 2007, in which it
stated that it was prepared to issue a license for the water right, pursuant to Idaho Code § 42-219.
In the Notice, the Department advised the Permit Holders that it would accept and consider
written comments from interested parties “addressing the form of the subordination condition
that should be mcluded on the license.” Such comments were to be postmarked no later than
October 10, 2007.!

13. In response to the Notice of Intent to Issue License, the Department received
written Comments from 39 water distribution entities addressing the form of the subordination
condition that should be included on the license for water right no. 01-7011.

14.  On September 28, 2007, the Canal Companies filed a Petition for Peremptory
Writ of Mandate (“Petition”) in district court, requesting an order prohibiting the Director from
considering comments submitted pursuant to the Nofice and compelling the Director to issue a
license in conformance with the permit. The Department responded by filing a motion to- dismiss
which was granted on January 25, 2008.2 The dismissal order of the district court was not
appealed.

15.  Intheir Petition, the Canal Companies alleged that based upon their compliance
with the terms of the permit and the submission of proof of beneficial use in 1993, the permit
represented a valid, enforceable and vested water right under Idaho Law. Petition at 15. The
Canal Companies further alleged that the Department’s “attempt to modify or add conditions that
would now restrict the use of the water right at this point in time constitutes an unconstitutional
and prohibited taking of [Canal Companies’] property without just compensation.” Id.

16.  The district court rejected the Canal Companies’ argument that the issuance of the
license by the Department following submission of proof of beneficial use is simply a ministerial
act. Writ Dismissal Order at 10. The district court ruled:

Simply because there is a prior agreerent in place with respect to the form of the
subordination remark does not make the duty to issue the license ministerial. If a
determination is made contrary to the terms of the agreement then the issue of the
effect and enforceability of the agreement can still be raised with the Director and
through judicial review if necessary.

Id.

! See Conclusion of Law 2, infra.
% North Side Canal Co., et al v. Tuthill, (5™ Jud. Dist., Gooding Co. Case No. CV 2007-1093) (Order Granting
Mation to Dismiss Petition for Writ of Mandate Jan. 25, 2008) (heremafter “Writ Dismissal Order”™). :
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17. Canal Compamies thereafter submitted to the Department a copy of their Petition,
including the accompanying exhibits, as their comments for consideration by the Director in this
matter. Letter to Director David R. Tuthill, Jr. from John K. Simpson (Jan. 31, 2008).

18.  Canal Companies seek to have water right no. 01-7011 licensed with the same
subordination condition as that in the Milner Permit, which subordinates water right 01-7011 “to
all other rights for the consumptive beneficial use of water, other than hydropower and
groundwater recharge within the Snake River Basin of the state of Idaho.”

19.  If the Director were to issue the license for water right no. 01-7011 with the
subordination condition sought by the Canal Companies, the right holder would be entitled to
seek administration, including curtailment, of junior-priority recharge water rights diverting
above Milner Dam.

20.  In most years, requiring that a flow of 5,714 c.f.s. be available at Milner Dam
before junior-priority recharge water rights located above Milner Dam would be allowed to
divert would foreclose most recharge diversions upstream from Milner Dam for purposes of
recharging the Snake River Plain aquifer.

II. The 1928 Constitutional Amendment

21.  The constitutional debates over section 3 of article XV of the Idaho Constitution
reflect that the delegates recognized that if hydropower uses of the state’s water were not limited,
hydropower potentially could preclude agricultural development.*

22.  Renewed concems involving the use of water for hydropower purposes in the
1920s led to an amendment of section 3, article XV of the Idaho Constitution adopted in 1928,
which provides that “the state may regulate and limit the use [of water] for power purposes.”
Idaho Const. Art. XV, § 3 (including “Compiler’s notes” for the 1928 amendinent),

23. In 1985, in response to the Swan Falls controversy, the Idaho Legislature
authorized the Director to subordinate a water right license for hydropower purposes to
“subsequent upstream beneficial depletionary uses.” Idaho Code § 42-203B(6).

III. - The State Water Plan

24.  Section 7 of Article XV of the Idaho Constitution was ratified-in- 1964 and
amended in 1984, and provides for a “State Water Resource Agency” empowered to “formulate
and implement a state water plan for optimum development of water resources in the public
interest.”

3 Water right permit no. 01-7011. ,
4 II PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL CONVENTION OF IDAHO 1889, 1125-26 (I.W. Hart ed.,
1912).
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There shall be constituted a Water Resource Agency, composed as the Legislature
may now or hereafter prescribe . . . . [T]he State Water Resource Agency shall
have power to formulate and implement a state water plan for optimum
development of water resources in the public interest. The Legislature of the State
of Idaho shall have the authority to amend or reject the state water plan in a
manner provided by law.

Idaho Const. Art. XV, § 7.

25.  In 1965 the Idaho Legislature thus established the Idaho Water Resource Board:
“Pursuant to the provisions of article 15, section 7, of the constitution of the state of Idaho, there
is hereby established as the constitutional water agency within the department of water resources
the Idaho water resource board . . . .” Idaho Code § 42-1732. The Legislature has authorized the
Idaho Water Resource Board to formulate “a comprehensive state water plan,” subject to
legislative approval:

The board shall, subject to legislative approval, progressively formulate, adopt
and implement a comprehensive state water plan for conservation, development,
management and optimum use of all unappropriated water resources and
waterways of this state in the public interest. . . . The comprehensive state water
plan shall be based upon studies and public hearings in affected areas at which all
interested parties shall be given the opportunity to appear, or to present written
testimony in response to published proposals for such policy programs and
proposed designations.

Idaho Code § 42-1734A(1).

. 26.  The “comprehensive state water plan™ contemplated by the Idaho Constitution
and Idaho Code § 42-1734A(1) is entitled the “Idaho State Water Plan,” and was first adopted
and published in 1976. In the 1976 Idaho State Water Plan, the Idaho Water Resource Board
established, “after considering all current and potential uses of water on the main stem Snake
River,” an average daily protected flow of “0 cfs” at the U.S.G.S. Milner gaging station below
Milner Dam. 1976 Idaho State Water Plan at 116 (Policy 32).

27. In 1978, the Idaho Legislature enacted Idaho Code § 42-1736B, which provides,
in part: “All future filings, permits and decrees on the unappropriated waters of this state shall be
determined with respect to the effect such filings, permits and decrees will have on the minimum
daily flow of the affected stream orriver....” Idaho Code § 42-1736B(1—-- -

28.  The 1982 revision of the Idaho State Water Plan reaffirmed the “0 cfs” minimum
flow at Milner Dam. 1982 Idaho State Water Plan at 42 (Policy 32). The 1982 Idaho State
Water Plan also provided that: “Applications for future water permits shall not be approved if

5 See Idaho Power Co. v. State, 104 Idaho 570, 574, 661 P.2d 736, 740 (1983) (“The state water plan was adopted
by the Water Resource Board December 29, 1976, and was effective as the date of its adoption, without any
legisiative action.™).
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they are in conflict with the State Water Plan adopted by the Idaho Water Resource Board in the
public interest.” Id. at 21 (Policy 1). :

29.  In 1985, the Idaho Water Resource Board adopted amendments to the Idaho State
Water Plan that were intended to implement the Swan Falls Agreement. The amendments
provided, in part: “Tt is the policy of Idaho that the ground water and surface water of the [Snake
River] basin be managed to meet or exceed a minimum average daily flow of zero measured at
the Milner gaging station,” “A Resolution” at 1, In the Matter of Policy 32 of the State Water
Plan (Idaho Water Resource Board, Mar. 1, 1985). The 1985 amendments also provided: “The
zero flow established at Milner means that river flows downstream from that point to Swan Falls
Dam may consist almost entirely of ground-water discharge during portions of low-water years.
The Snake River Plain aquifer which provides this water must therefore be managed as an
integral part of the river system.” Id. at 2. The Idaho Legislature ratified these amendments in
1985. 1985 Idaho Sess. Laws 514.5

30.  The 1986 revision of the Idaho State Water Plan included the 1985 amendments
substantially unchanged, although the policies were re-numbered. 1986 Idaho State Water Plan
at 35 (Policy 5A). The 1986 revision of the Idaho State Water Plan also provided:

- It is the policy of Idaho that approval of applications to appropriate the waters of
the state shall be subject to the requirement that the use is in the public interest as
set forth in the State Water Plan and by state law. Having been adopted as being
in the public interest, the State Water Plan shall be considered when establishing
the public interest for water allocations.

1d. at 20 (Policy 1B). The Idaho Legislature approved the 1986 Idaho State Water Plan. Sen.
Con. Res. No. 108, 1987 Idaho Sess. Laws 818-19.

31.  In 1988, the Idaho Legislature enacted Idaho Code § 42-1734B, which provides,
in part, that all state agencies “shall exercise their duties in a manner consistent with the
comprehensive state water plan. These duties include but are not limited to the issuance of . . .
licenses . ...” Idaho Code § 42-1734B(4).

32.  The 1992 revision of the Idaho State Water Plan provided: “The state recognizes
that the exercise of water rights above Milner Dam has and may reduce the flow at the dam to
zero.” 1992 Jdaho State Water Plan at 28 (Policy SA) (emphasis in original). The explanatory
text following Policy 5A stated: “The zero flow at Milner Dam is not a target or a goal to be
achieved, and may not necessarily be desirable. It is, rather, a reco gnition-of-the current
condition in which zero flow passes Milner Dam during certain periods of time.” 4. Like the
1986 revision of the Idaho State Water Plan, the 1992 revision again provided that “[t]he Snake
River Plain aquifer which provides this water [Snake River flows downstream from Milner Dam]
must therefore be managed as an integral part of the river system.” Id. Also like the 1986
revision, the 1992 revision of the State Water Plan provided:

® Chapter 204 (Senate Bill 1205).

FINAL ORDER - Page 6



It is the policy of Idaho that approval of applications to appropriate the waters of
the state shall be subject to the requirement that the use is in the public interest as
set forth in the State Water Plan and by state law.

Having been adopted as being in the public interest, the State Water Plan
shall be considered when establishing the public interest for water allocations.

Id, at 16 (Policy 1B) (emphasis in original). The 1992 revision of the Idaho State Water Plan
was submitted to the Idaho Legislature for review and became effective sixty days following
submission without legislative action pursuant to Idaho Const. Art. 15, § 7.

33.  The current “Idaho State Water Plan” was adopted by the Idaho Water Resource
Board in 1996. Through legislation ratifying the 1996 revision of the Idaho State Water Plan, the
Legislature amended Policy 5B of the Plan to add: “The exercise of water rights above Milner
Dam has and may reduce the flow at the dam to zero.” 1997 Idaho Sess. Laws 67, 71. The
language added by the Legislature is part of the Idaho State Water Plan’s policy for “Snake River
Minimum Flows.” Idaho State Water Plan at 17 (Policy 5B).

34.  Findings of Fact later determined to be Conclusions of Law are herein made as
Conclusions of Law.

CONCLUSIONS OF LAW

1. Paragraphs 21 through 33 of the Director’s findings of fact are incorporated herein
by this reference in their entirety and made a part of the Director’s conclusions of law. A
threshold issue raised by the Canal Companies is whether the Director may consider comments
submitted in response to the Notice of Intent to Issue License. The Canal Companies have
asserted that the Director acted outside the scope of his authority by reopening the administrative
record to comments after the protest period closed.” Although the comments submitted are
included in the agency record, they were not considered by the Director. As addressed below,
the form of the subordination condition in the license for water right no. 01-7011 is controlled by
and is based solely on provisions of state law and the Idaho State Water Plan.

2. The Director is statutorily authorized to issue water right licenses, but prior to
issuing a license must be “satisfied that the law has been fully complied with™:

Upon receipt by the department of water resources of all the evidence in relation
to such final proof, it shall be the duty of the department to carefully-examinethe
same, and if the department is satisfied that the law has been fully complied with
and that the water is being used at the place claimed and for the purpose for which
it was originally intended, the department shall issue to such user or users a
license confirming such use.

Idaho Code § 42-219(1) (emphasis added).

* Writ Dismissal Order at 5. The district court held that, “The Notice did fot reopen a protest period nor did it give
those submitting comments party status,” /dat 9.
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3. Several statutory provisions specific to water right permits for power purposes are
contained in Idaho Code §§ 42-206 through -209 requiring approval by the Director of any sale,
transfer, assignment or mortgage of a permit to appropriate water for power purposes and setting
forth consequences for failure to comply. Althongh the file for permit no. 01-7011 contains
several documents suggesting that an interest in the permit may have been assigned, pledged or
mortgaged as security for financing of the project or for other purposes, no document assigning,
pledging or mortgaging the permit has been submitted by the Canal Companies or otherwise
made available to the Department. For example, the file reflects that orders from FERC relating
to the Milner project have been issued to Idaho Power Company and Milner Dam, Inc., although
neither entity is shown in the Department file to hold any interest in permit no. 01-7011. See
Order Approving Transfer of License, Project No. 2899 (FERC May 2 1989) (“Approval of the
transfer is contingent upon transfer of the title of the properties under license ....”"); Order
Approving Transfer of License, Project No. 2899 (FERC February 10, 1992) (Transferring Canal
Companies interest in FERC license to Milner Dam, Inc.).

4, The Director’s licensing determinations must be consistent with the Idaho State
Water Plan:

All state agencies shall exercise their duties in a manner consistent with the
comprehensive state water plan. These duties include, but are not limited to the
issnance of permits, licenses, and certifications; provided, however, that nothing
in this chapter shall be construed to affect the authority of any state agency with
respect to activities not prohibited by the comprehensive state water plan.

Idaho Code § 42-1734B(4) (emphasis added).

5. The Idaho State Water Plan provides, in part: “It is the policy of Idaho to insure
that public interests, existing water rights, related settlement agreements, and the future water
and energy needs of the State are considered ir hydropower licensing.” Idaho State Water Plan
at 14 (Policy 4D) (emphasis added). The Idaho State Water Plan expressly recognizes that
“Ih]ydropower water rights may be limited to a specific term and subordinated to upstream
depletionary uses [Idaho Code, 42-203B(6) and (7)].” Id. (brackets in original).

6. The Director is statutorily authorized to subordinate a water right license for
hydropower purposes to “subsequent upstream beneficial depletionary uses” and “to limit a
permit or license for power purposes to a specific term’™

. The director shall have the authority to subordinate the rights granted in a permit
or license for power purposes to subsequent upstream beneficial depletionary
uses. A subordinated water right for power use does not give rise to any claim
against, or right to interfere with, the holder of subsequent upstream rights
established pursuant to state law. The director shall also have the authority to
limit a permit or license for power purposes to a specific term.
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Subsection (6) of this section shall not apply to licenses which have already been
issued as of the effective date of this act.

Idaho Code § 42-203B(6) (emphasis added).

7. The Director in exercising authority to limit a permit or license for power
purposes to a specific term of years shall designate the number of years through which the term
of the license shall extend considering multiple factors, including the term of the approved FERC
license for the project. Idaho Code § 42-203B(7). The Director determines the expiration of the
FERC Milner Project License on November 30, 2038 to be the appropriate term for the license of
water right no. 01-7011.

8. Idaho Code § 42-203B(6), enacted in 1985, was an implementation of the State’s
constitutional authority to “regulate and limit” water rights for power purposes. See Idaho Code
§ 42-203B(1) (“The legislature finds and declares that it is in the public interest to specificaily
implement the state’s power to regulate and limit the use of water for power purposes . . . .”).
1985 Idaho Sess. Laws, ch. 17, § 2, p. 25-26; see also Miles v. Idaho Power Co., 116 Idaho 635,
637, 778 P.2d 757, 759 (1989) (“Subsequently, our legislature enacted legislation to implement
the [Swan Falls] agreement. See 1985 Idaho Sess, Laws, ch. 14-17....").

9. Idaho Constitution, Article XV, § 3 provides: “The right to divert and appropriate
the unappropriated waters of any natural stream to beneficial uses, shall never be denied, except
that the state may regulate and limit the use thereof for power purposes.” Emphasis added.

10.  There is an extensive record of legislative history associated with the enactment of
Idaho Code § 42-203B. See, e.g., “Statement of Purpose” for 1985 Senate Bill 1008 (“This
legislation would implement the state’s authority under the 1928 amendment to Article 15,
Section 3 of the Idaho Constitution to limit and regulate the use of water for power purposes. . ..
Future hydropower water rights could be subordinated to future upstream beneficial uses”).

11.  Upon passing the legislation that enacted and codified the provisions of Idaho
Code § 42-203B(6), the Idaho Senate unanimously adopted a “Statement of Legislative Intent”
for the bill. JOURNAL OF THE STATE SENATE, ORGANIZATIONAL SESSION AND FIRST REGULAR
SESSION OF THE FORTY-EIGHTH LEGISLATURE OF THE STATE OF IDAHO, 1985 at 58. The
“Statement of Legislative Intent” states, in part: “The Director of the Department of Water
Resources is empowered as to all future licenses to subordinate the rights granted in either a
permit or a license to subsequent upstream beneficial depletionary uses, to ensure the
availability of water for such uses.” Id. at 60 (emphasis added). B —

12, 'When explaining the legislation that became Idaho Code § 42-203B(6) to
members of the Senate Resources and Environment Committee, the proponents of the legislation
stated that the provision was intended “to make sure that as best we can foresee we do not get
ourselves into another Swan Falls situation in the future.” Minutes, Senate Resources and
Environment Committee, January 18, 1985, p. 9 (Pat Kole); see also id. (*The primary reason I
see [section 203B(6)] there is to avoid Swan Falls reoccurring again,”) (Ken Dunn).

13.  The Idaho Legislature has provided that:
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For the purposes of the determination and administration of rights to the use of the
waters of the Snake river or its tributaries downstreamn from Milner dam, no
portion of the waters of the Snake river or surface or ground water tributary to the
Snake river upstream from Milner dam shall be considered.

Idaho Code § 42-203B(2).

14, The subordination condition in the Milner Permit would permit a flow of 5,714
c.f.s. to pass from the Snake River upstream of Milner Dam to the Snake River downstream from
Milner Dam and thereby potentially preclude future uses of water for recharge upstream from
Milner Dam. The subordination condition in the Milner Permit would therefore impermissibly
circumvent Idaho Code § 42-203B(2), as quoted above. Through this statute, the Legislature
directed that for purposes of determining and administering hydropower water rights below
Milner Dam, the waters above Milner Dam shall not be considered. If licensed with the
subordination condition of the Milner Permit, water right no. 01-7011 would authorize the Canal
Companies to demand that flows arising upstream from Milner Dam be delivered directly to the
Snake River downstream from Milner Dam, albeit through diversion and conveyance works
rather than by spilling the upstream flows over Milner Dam itself. The effect would be the same,
however: the subordination condition in the Milner Permit would authorize water rights
administration that would deliver flows of the Snake River arising upstream from Milner Dam
directly to the Snake River downstream from Milner Dam. The subordination condition in the
Milner Permit would effectively bridge the statutory divide the Legislature expressly created in
Idaho Code § 42-203B(2), and undermine the Legislature’s unambiguous directive that the
Snake River upstream from Milner Dam and the Snake River downstream from Milner Dam be
administered as separate sources and systems. Thus, including the subordination condition of the
Milner Permit in the license for water right no. 01-7011 would be contrary to the plain language
of Idaho Code § 203B(2).

15.  For similar reasons, the subordination condition in the Milner Permit
impermissibly conflicts with the Idaho Legislature’s determination that “[tthe exercise of water
rights above Milner Dam has and may reduce the flow at the dam to zero,” and with the identical
langnage in Policy 5B of the Idaho State Water Plan. 1997 Idaho Session Laws 71; Idaho State
Water Plan at [7. Much of the time in most years, the Milner Permit subordination condition
would require flows arising upstream of Milner Dam and otherwise available for recharge to
instead be delivered to the Snake River downstream from Milner Dam. The result is that water
rights for recharge above Milner Dam would not be allowed to divert unless water right no. 01-
7011 was first being satisfied, requiring a flow of 5,714 cfs to be available-for-diversion around
Milner Damn for delivery to the downstream power plant on the Snake River below the dam.
Thus, including the subordination condition of the Milner Permit in the license for water right
no. 01-7011 would be contrary to the plain language of section ! of chapter 38 of the 1997 Idaho
Session Laws, and would not be consistent with Policy 5B of the Idaho State Water Plan.

16.  Policy 17J of the Idaho State Water Plan provides: “It is the policy of Idaho that

managed recharge be encouraged, pursuant to state law.” Idaho State Water Plan at 7. The
Legislature has expressly ratified this policy. 1997 Iddho Session Laws 68. The subordination
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condition in the Milner Permit would interfere with and potentially preclude diversions of water
upstream from Milner Dam for meaningful recharge of the Snake River Plain aquifer much of
the time in most years. Thus, including the subordination condition of the Milner Permit in the
license for water right no. 01-7011 would discourage recharge and therefore would not be
consistent with Policy 17 of the Idaho State Water Plan.

17.  Policy 5H of the Idaho State Water Plan provides: “It is the policy of Idaho to
seek to maintain spring flows in the American Falls and Thousand Springs reaches of the Snake
River which will sustain beneficial uses of surface and ground water supplies in accordance with
state law.” Idaho State Water Plan at 19. The Legislature has expressly ratified this policy.
1997 Idaho Session Laws 71. Further, the “Comment” to Policy 5H of the Idaho State Water
Plan states:

Spring discharge in the American Falls and Thousand Springs reaches of the
Snake River are vital to the Snake River Basin and Idaho economy. The springs
near American Falls provide an jmportant part of Snake River flow appropriated
by Magic Valley appropriators. In the Thousand Springs reach, spring flow is the
only practical source of water for many of the state’s aquaculture facilities.
During portions of low-water years, river flows downstream from Milner Dam to
the Murphy gaging station consist almost entirely of ground-water discharge from
the Thousand Springs reach. Maintaining these discharges should be the goal of
water managers. Managed recharge of the aquifers and continued efforts to
efficiently use ground water are two strategies for maintaining spring discharges
in these reaches.

Idaho State Water Plan at 19 (“Comment” to Policy 5H) (emphasis added).

18.  Similarly, the “Comment” to Policy 1T of the Idaho State Water Plan states:
“Managed aquifer recharge may enhance spring flows and maintain desirable aquifer levels.
Managed recharge should be monitored to document the beneficial effects on the state’s water
resources and to minimize any concerns or issues.” Idaho State Water Plan at 7 (“Comment” to
Policy 1J) (emphasis added); see also Idaho State Water Plan at 6 (“Aquifers, in turn, serve as
underground reservoirs, and can stabilize stream discharges during dry periods.”) (“Comment” to
Policy “1F — Conjunctive Management”). These provisions of the Idaho State Water Plan
expressly contemplate that managed recharge is an important strategy to maintain, enhance and
stabilize aquifer levels and spring discharges in the Thousand Springs reach. The subordination
condition in the Milner Permit would be inconsistent with enhancing or stabilizing aquifer levels
and/or spring discharges much of the time in most years in contravention ef Pelicies 5H and 1J
of the Idaho State Water Plan.

19.  Including the subordination condition in the Milner Permit in the license for water
right no. 01-7011 would also tend to create “another Swan Falls situation,” the avoidance of
which was a principal reason for empowering the Director, under Idaho Code § 42-203B(6), to
subordinate hydropower water right permits and licenses. Minutes, Senate Resources and
Environment Committee, Tanuary 18, 1985, p. 9. The issue in the Swan Falls controversy was
whether certain hydropower water rights “should be subordinated to future appropriators to

FINAL ORDERK - Page 11



encourage further development of agricultural uses, domestic, commercial, municipal or
industrial (DCMT) uses, or other uses which would be beneficial to Idaho.” JOURNAL OF THE
STATE SENATE, ORGANIZATIONAL SESSION AND FIRST REGULAR SESSION OF THE FORTY-EIGHTH
LEGISLATURE OF THE STATE OF IDAHO, 1985 at 58 (parenthetical in original). The Legislature
resolved this issue with respect to future hydropower water rights by authorizing the Director to
subordinate hydropower water right permits and licenses in order to prevent such water rights
from having the effect of blocking “uses which would be beneficial to Idaho.” Id. As discussed
above, the Legislature and the Idaho Water Resource Board have determined that recharge uses
upstream from Milner Dam are beneficial to Idaho, and including the subordination condition of
the Milner Permit in the license for water right no. 01-7011 would potentially preclude recharge
uses upstream of Milner Dam much of the time in most years. Thus, including the subordination
condition of the Milner Permit in the license for water right no. 01-7011 would be inconsistent
with the legislative intent that Idaho Code § 42-203B(6) be used to prevent “another Swan Falls
situation.”

20.  The Idaho Legislature and the Idaho Water Resource Board have already carefully
considered and weighed the policy questions implicit in the question of the form of the
subordination condition for water right no. 01-7011. The Legislature has determined that the
Snake River upstream from Milner Dam should be administered for purposes of hydropower
generation separate and independent from the Snake River downstream of Milner Dam for
purposes of determining and administering water rights above and below Milner Dam, and that
the source of flows for water rights downstream from Milner Dam is limited to flows arising
downstream from Milner Dam. The Legislatare and the Idaho Water Resource Board have
determined that flows at Milner Dam may be reduced to zero for purposes of satisfying water
rights above Milner Dam, that flows downstream from Milner Dam are to be principally supplied
by ground water discharge from the Snake River Plain aquifer, that the Snake River Plain aquifer
and the Snake River must be managed as a single resource, and that managed recharge is an
important component of the unified managerent regime necessary to maintain, enhance and
stabilize aquifer levels, spring discharges and stream flows in the river-aquifer system. The
Director is statutorily obligated to adhere to these determinations in issuing the license for water
right 01-7011. Including the subordination condition of the Milner Permit in the license for
water right 01-7011 would directly contravene these determinations.

21.  The foregoing discussion demonstrates that full subordination of water right no.
01-7011 is consistent with Idaho Code §§ 42-234(2) and 42-4201A(2). Sections 42-234(2) and
42-4201A(2) do not specifically address the question of the determination and administration of
water rights with respect to river flows upstream and downstream from Milner Dam. The
general directive that recharge water rights shall be secondary to prior perfeeted rights-does not
control over specific legislative determinations and statutory provisions limiting the source of
hydropower uses downstream from Milner Dam to flows arising downstream from Milner Dam,
and providing that all flows arising above Milner Dam may be diverted for uses above Milner
Dam. See Mulder v. Liberty Northwest Ins. Co., 135 Idaho 52, 57, 14 P.3d 372, 377 (2000) (“A
basic tenet of statutory construction is that the more specific statute or section addressing the
issue controls over the statute that is more general.”). For similar reasons, Idaho Code §§ 42-
234(2) and 42-4201A(2) do not override or repeal Idaho Code §§ 42-203B(2), 42-1734B(4) or
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1997 Idaho Session Laws chapter 38, section 1 by implication® See Gooding County v.
Wybenga, 137 Idaho 201, 204, 46 P.3d 18, 21 (2002) (“Repealing or amending a statute by
implication is disfavored in the law, and it will not be inferred absent a clear, legislative intent.”).
Rather, sections 42-234(2) and 42-4201A(2) must be interpreted harmoniously with Idaho Code
§§ 42-203B(2), 42-1734B(4) and 1997 Idaho Session Laws chapter 38, section 1. See State v.
Barnes, 133 Idaho 378, 380, 987 P.2d 290, 292 (1999) (“Statutes relating to the same subject
matter, although in apparent conflict, are to be construed in harmony, if reasonably possible.”)
Interpreting sections 42-234(2) and 42-4201A(2) as prohibiting the Director from following the
clear mandates of Idaho Code §§ 42-203B(2) and section 1 of chapter 38 of the 1997 Idaho
Session Laws would unnecessarily iniroduce tens;.on armong statutes that can be construed
harmoniously, for reasons previously discussed.’

22.  The subordination condition proposed by the Canal Comparmies contravenes the
applicable statutes and provisions of the Idaho State Water Plan in effect at the time. The above-
quoted provisions of Idaho Code § 42-203B were in force in 1987, having been enacted in the
1985 and 1986 legislative sessions. Further, Idaho Code § 42-1736B(1) had been in force since
1978, and provided that “[a]ll future filings, permits and decrees on the unappropriated water of
this state shall be determined with respect to the effect such filings, permits and decrees will
have on the minimum daily flow of the affected stream or river . ...” The minimum daily flow
for the Milner gaging station under the Idaho State Water Plan at the time was “0 c.fs.,” and the
plan provided that the Snake River Plain aquifer “must therefore be managed as an integral part
of the [Snake] river system.” 1986 Idaho State Water Plan at 35 (Policy SA). The Idaho State
Water Plan further provided at the time that “approval of applications to appropriate the waters
of the state shall be subject to the requirement that the use is in the public interest as set forth in
the State Water Plan . . . .” and “the State Water Plan shall be considered when establishing the
public interest for water allocations.” Id. at 20 (Policy 1B). Thus, for reasons similar to those
discussed above, the subordination condition included in the permit in 1987 contravenes
applicable statutes and the provisions of the Idaho State Water Plan.

23.  In sum, the Director is authorized, by the Legislature’s statutory iruplementation
of the State’s constitutional authority to regulate and limit water rights for power purposes, to
subordinate a license for a hydropower water right. While the Director has discretion in
exercising this authority, such discretion must be exercised by the Director consistent with his
statutory obligation to ensure that the license complies with the applicable law and is consistent
with the Idaho State Water Plan.. As discussed above, the Idaho Legislature and the Idaho Water

% See 1997 1daho Sess. Laws 71 (“The exercise of water rights above Milner Dam has and may reduce the flow at
the dam to zero.”). i )

® This conclusion is further supported by the fact that sections 42-234(2) and 42-420 1A(2) prowde that the recharge
water rights shall be secondary to the hydropower water rights covered by the Swan Falls Agreement (“those water
rights for power purposes that may otherwise be subordinated by contract entered into by the governor and Idaho
power company on October 25, 1984”) but do not make the recharge water rights secondary to the Milner
hydropower water right, which had been permitted seven years earlier, in 1977. Thus, with respect to hydropower
water rights—a special class of water rights that the State is constitutionally authorized to “regulate and Limit*’—
normal rules of statutory construction would limit the application of sections 42-234(2) and 42-4201A(2) to the
hydropower water rights covered by the Swan Falls agreement. See Twin Falls County v, Cities of Twin Falls and
Filer, 143 Idaho 398, 402, 146 P.3d 664, 668 (2006) (“Idaho has recognized the rule of expressio unius est exclusio
alterius-‘where a constitution or statute specifies certain things, the designation of such things excludes all
others.””),
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Resource Board have expressly addressed and conclusively decided the policy matters raised by
the question of the form of the subordination condition for the license for water right no. 01~
7011. Thus, this question is controlled by affirmative enactments of the Idaho Legislature and
the policies of the Idaho State Water Plan as ratified by the Idaho Legislature. In short, while the
Director has discretion with respect to exercising his authority to subordinate a hydropower
water right license under Idaho Code § 42-203B(6), the Director does not have discretion to
ignore clear statutory language and provisions of the Idaho State Water Plan, or to approve
subordination limitations that are directly contrary to them, For the reasons discussed above, the
subordination condition in the Milner Permit is irreconcilably at odds with the cited statutes and
policies of the Idaho State Water Plan. Accordingly, the Director concludes that the
subordination condition for the license for water right no. 01-7011 should provide that the water
right is subordinate to all subsequent upstream beneficial depletionary uses, other than
hydropower, within the Snake River Basin of the state of Idaho and does not give rise to any
claim against, or right to interfere with, any such junior-priority upstream rights established
pursuant to state law. Idaho Code § 42-203B(6); Idaho State Water Plan at 14 (“Comment” to
Policy 4D). The reference to “subsequent upstream beneficial depletionary uses” in the
subordination condition includes uses for managed recharge which may deplete flows in the
Snake River at Milner Dam.

24.  The argument of the Canal Companies that their rights to the use of water under
the Milner Permit vested upon the submission of proof of beneficial use to the Department in
1993 was rejected by the district court.!?

ORDER

IT IS HEREBY ORDERED that water right no. 01-7011 authorizing the diversion of
water from the Snake River for power purposes be licensed as follows:

Source: Snake River
Beneficial Use: Power
Period of Use: 01/01 to 12131

Diversion Rate: 5,714.70 cfs
Diversion Volume: 2,390,000.0 AF
Points of Diversion: NW1/4SW1/4 Sec. 28, Twp 10S, Rge 21E, BM.
L8 (NE1/4SE1/4) Sec. 29, Twp 10S, Rge 21E, B.M.
Places of Use: NE1/4SE1/4 Sec. 29, Twp 108, Rge 21E, B.M.
L8 (SW1/4NE1/4) Sec. 30, Twp 10S, Rge 21E;B.M.

Conditions of Approval;

1. The diversion and use of water for hydropower purposes under this water right shall
be subordinate to ail subsequent upstream beneficial depletionary uses, other than

'% Writ Dismissal Order at 11-12 (Holdi ng that following the beneficial use examination the issuance of the license
is not a ministerial act and citing a series of Idaho cases holding that “a right to use the waters of this state remains
incheate until a license is actually issued by IDWR.™)
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hydropower, within the Snake River Basin of the state of Idaho that are initiated later
in time than the priority of this water right and shall not give rise to any right or claim
against any junior-priority rights for the depletionary or consumptive beneficial use of
water, other than hydropower, within the Snake River Basin of the state of Idaho
initiated later in time than the priority of water right no. 01-7011.

2. A measuring device of a type approved by the Departmeht shall be permanently
installed and maintained as part of the diverting works.

3. Use of water under this right shall be non-consumptive.

4. This right does not constitute Idaho Public Utilities Commission or Federal Energy
Regulatory Commission approval that may be required.

3. The diversion and use of water for hydropower purposes under this water right is
subject to review by the Director after the date of expiration of Milner Project License
No. 2899 (11/30/2038) issued by the Federal Energy Regulatory Commission. Upon
appropriate findings relative to the interest of the public, the Director may cancel all
or any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

IT IS FURTHER ORDERED that this is a final order of the agency. The right holder
may file a petition for reconsideration of this final order within fourteen (14) days of the service
date of this order. The agency will dispose of the petition for reconsideration within twenty-one
(21) days of its receipt, or the petition will be considered denied by operation of law pursuant to
Idaho Code § 67-5246,

IT IS FURTHER ORDERED that any person aggrieved by this decision shall be entitled
to a hearing before the Director to contest the action taken provided the person files with the
Director, within fifteen (15) days after receipt of written notice of the order, or receipt of actual
notice, a written petition stating the grounds for contesting the action and requesting a hearing.
Any hearing conducted shall be in accordance with the provisions of chapter 52, title 67, Idaho
Code, and the Rules of Procedure of the Department, IDAPA 37.01.01. Judicial review of any
final order of the Director issued following the hearing may be had pursuant to Idaho Code § 42-
1701A(4).

DATED this_ 2% day of October 2008. —

e )v

DAVID R. TUTHILL, JR.
Director
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this a_frday of October 2008, I caused a true and
correct copy of the foregoing Order to be sent by U.S. Mail, postage paid to the following:

John A. Rosholt, Esq.

Travis L. Thompson, Esq.

Barker Rosholt & Simpson LLP
113 Main Avenue West, Suite 303
P.O. Box 485

Twin Falls, ID 83303-00485

John K. Simpson, Esq.

Barker Rosholt & Simpson LLP
1010 W. Jefferson, Suite 102
P.O. Box 2139

Boise, ID 83701-2139

Courtesy Copies

Randall C. Budge, Esq.

Racine Olson Nye Budge & Bailey
201 East Center Street

P.O. Box 1391

Pocatello, Idaho 83204-1391

Robert L. Harris, Esqg.

1000 Riverwalk Dr. Suite 200
P.O. Box 50130

Idaho Falls, Idaho 83405

Craig B. Evans, Chairman
Bingham Ground Water District
1725 Riverton Road

P.O. Box 1268

Blackfoot, Idaho 83221

Lyle Swank, Manager
Department of Water Resources
Eastern Regional Office

900 North Skyline Dr., Ste A
Idaho Falis, ID 83402-1718

Allen D. Merritt, Manager
Department of Water Resources
Southern Regional Office

1341 Fillmore Street, Suite 200
Twin Falls, ID 83301-3380

W

Victoria Wigle ]
Administrative Assistant to the Director
Idaho Department of Water Resources
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State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 1-07011

Priority: March 30, 1977 Maximum Diversion Rate: 5,714.70 CFS
' Maximum Diversion Volume: 2,390,000.0 AF

It is hereby certified that NORTH SIDE CANAL COLTD
821 N LINCOLN AVE
JEROME ID 83338

And

TWIN FALLS CANAL CO

POBOX 328

TWIN FALLS ID 83301  have complied with the terms and
conditions of the permit, issued pursuant to Application for Permit dated March 30, 1977; and have
submitted Proof of Beneficial Use on Qgtober 29, 1993. An examination indicates that the works have a
diversion capacity of 5714.7 cfs of water from:

SOURCE
SNAKE RIVER Tributary: COLUMBIA RIVER

and a water right has been established as follows:
ANNUAL

BENEFICIAL USE PERIOD OF USE DIVERSION RATE DIVERSION VOLUME
POWER 01/01 to 12/31 5,714.70 CFS 2,390,000.0 AF

LOCATION OF POINT(S) OF DIVERSION: :

SNAKE RIVER NW1/48W1/4 Sec. 28, Twp 108, Rge 21E, B.M. TWIN FALLS County
SNAKE RIVER L8 (NE1/4SE1/4) Sec. 29, Twp 10S, Rge 21E, B.M. TWIN FALLS County

PLACES OF USE: POWER

swW I SE ]
N_Elﬁlﬂliﬁl%(ﬁlﬂlﬁllﬁﬁi Totaly




State of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO.  1-07011

CONDITIONS OF APPROVAL

The diversion and use of water for hydropower purposes under this water right shail be subordinate
to ail subsequent upstream beneficial depletionary uses, other than hydropower, within the Snake
River Basin of the state of Idaha that are initiated iater in time than the priority of this water right and
shall not give rise to any right or ciaim against any junior-priority rights for the depietionary or
consumptive beneficial use of water, other than hydropower, within the Snake River Basin of the
state of idaho initiated iater in time than the priority of water right no. 01-7011.

A measuring device of a type approved by the Department shall be permanently installed and
maintained as part of the diverting works.

Use of water under this right shail be non-consumptive.

This right does not constitute |daho Public Utilities Commission or Federal Energy Regulatory
Commission approval that may be required.

The diversion and use of water for hydropower purposes under this water right is subject to review
by the Dirsctor after the dats of expiration of Milner Project License No. 2899 {11/30/2038) issued
by the Federal Energy Regulatory Commission. Upon appropriate findings relative to the interest of
the public, the Director may cancel all or any part of the use authorized herein and may revise,
delete or add conditions under which the right may be exercised.

This license is issued pursuant to the provisions of Section 42-219, ldaho Code. The water right
confirmed by this license is subject to all prior water rights and shall be used in accordance with ldaho
iaw and applicabie rules of the Depariment of Water Resources.

Signed and sealed this zoﬁaay of &do b‘-’ » 2008.

T o B Tt

DAVID R, TUTHILL, JR.
Director
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RECEIVED

John K. Simpson, ISB No. 4242

Travis L. Thompson, ISB No. 6168

Paul L. Arrington, ISB No. 7198
BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson St., Ste. 102

P.O.Box 2139

Boise, Idaho 83701-2138

(208) 336-0700 — Telephone

(208) 344-6034 — Facsimile

Attorneys for North Side Canal Company and Twin Falls Canal Comparny

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF )
APPLICATION FOR PERMIT & LICENSE ) PROTEST AND PETITION FOR
NO. 0107011 - ) HEARING

)
APPLICANT: )
Twin Falls Canal Company & )
North Side Canal Company )

- COME NOW, the North Side Canal Company and Twin Falls Canal Compny,
(hereinafter “Petitioners™ or “‘Canal Companies™), by and through their undersigned attomeys,
and hereby files this Protest and Petition for Hearing regarding the Idaho Department of Water
Resources’ (“IDWR”) issuance of water right License No. 01-07011 on October 20, 2008. The
initial bases for Petitioners’ protest and petition are as follows:

1. The license includes the following condition, numbered 5 (five), which purports
to allow the Director to review the diversion and use of water for hydropower purposes under the
license after the date of expiration of the Federal Energy Regulatory Commission (“FERC™)
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License for the Milner Project, to cancel all or any part of the authorized use, and to revise, delete

or add conditions under which the right may be exercised:

The diversion and use of water for hydropower purposes under this license is

subject to review by the Director after the date of expiration of Milner Project

License No. 2899 (11/30/2038} issued by the Federal Energy Regulatory

Commission. Upon appropriate findings relative to the interest of the public, the

Director may cancel all or any part of the use authorized herein and may revise,

delete or add conditions under which the right may be exercised.

2. This condition was not included in the water right permit approved and issued by
IDWR in 1977. After issuance of that water right permit, and in reliance thereon, Milner Dam
was reconstructed with the generating facility (Milner Project), provided proof of beneficial use
of the water right established by the permit, and has been operating said facility for
approximately 15 years without the new condition.

3. The license includes the following provision, numbered 1 (one), which has been
materially altered from the original condition agreed upon by the Petitioners and the Idaho

Department of Water Resources.
The diversion and use of water for hydropower purposes under this water right
shall be subordinate to all subsequent upstream beneficial depletionary uses,
other than hydropower, within the Snake River Basin of the state Idaho that are
initiated later in time than the priority of this water right and shall not give rise to
any right or claim against any junior-priority righis for the depletionary or
consumptive beneficial use of water, other than hydropower, within the Snake
River Basin of the state of Idaho initiated later in time than the priority of water

right no. 01-7011.
4. In the form agreed upon between the parties, permit no. 01-07011 was ~

subordinated to all subsequent upstream beneficial depletionary uses, except hydropower and
groundwater recharge. Upon issuance of the license, the reference to groundwater recharge was
eliminated. This material change is in contravention of the parties’ agreement as well as the law

of the State of Idaho.
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5. The license as issued contains a volumetric limitation listed at “Annual Diversion
Volume™ that had never before been referenced by IDWR in the proceedings leading up to the
issuance of the license. IDWR requested information from the Petitioners by letter dated
‘Wednesday Octoﬁer 1, 2008. IDWR requested the Petitioners provide any information on the
volume issue by Monday October 6, 2008. Due to the time restraints of the request, the
Petitioners responded on Thursday October 2, 2008 land requested a reasonable opportunity to
consult the water rights examiner and Idaho Power Company to gather any pertinent information,
IDWR disregarded the Petitioners’ request and issued the license without providing an

- opportunity to respond to the request for information. The Canal Companies object to the
volumetric limitation set forth in the license under “Annual Diversion Volume”.

5. The Canal Companies hereby request a hearing before the Director to contest the
foregoing objections to the license as issued pursuant to Idaho Code 42-1701A(3). The initial
bases for the Canal Companies’ petition are stated above and include those stated in the Petition
for Peremptory Writ of Mandate (and its attached exhibits) previously served upon IDWR. In
requesting a hearing to preserve its rights in this matter, the Canal Companies expressly reserve
thé right to proceed in other forums as appropriate. Further, the Canal Companies request the

appointment of an Independent Hearing Officer to preside over the hearing on this petition.

DN,

John K. on, ISB No. 4242

Travis L mpson, ISB No.

B OSHOLT & SIMPSON LLP
205 North Tenth Street, Suite 520

P.O. Box 2139

Boise, ID 83701-2139

Aftomeys for North Side Canal Company and Twin
Falls Canal Company
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CERTIFICATE OF SERVICE

L_ .
1 HEREBY CERTIFY that on this £ day of November, 2008, I served a true and
correct copy of the foregoing document, PROTEST AND PETITION FOR HEARING, by
hand delivery:

Director David K. Tuthill, Jr.
Idaho Department of Water Resources

322 E. Front St.
Boise, Idaho 83720-0098

N
Jovs
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Randall C. Budge, ISB No. 1949
Candice M. McHugh, ISB No. 5908
Thomas J. Budge, ISB No. 7465
RACINE OLSON NYE BUDGE &
BAILEY, CHARTERED

Post Office Box 1391

201 E. Center Street

Pocatello, Idaho 83204-1391
208-232-6101 - Telephone
208-232-6109 - Fax

Attorneys for the Ground Water Districts and Aberdeen-Springfield Canal Company
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF LICENSING
WATER RIGHT PERMIT NO. 01-7011 IN PETITION TO INTERVENE
THE NAME OF TWIN FAILLS CANAL

COMPANY AND NORTH SIDE CANAL
COMPANY

Aberdeen-American Falls Ground Water District, Bingham Ground Water District,
Bonneville-Jefferson Ground Water District, Clark-Jefferson Ground Water District, Madison
Ground Water District, and Aberdeen-Springfield Canal Company, acting for and on behalf of
their member water users, by and through counsel, hereby petition to intervene in the above-
captioned proceeding pursuant to the Department's Order Designating Contested Case and
Appointing Hearing Officer (November 12, 2008) and Rules 350 through 354 of the Rules of

Procedure of the Idaho Department of Water Resources (IDAPA 37.01.01.350-354).

The Department's Rules of Procedure provide that "Persons not applicants or claimants or
appellants, petitioners, complainants, protestants, or respondents to a proceeding who claim a
direct and substantial interest in the proceeding may petition for an order from the presiding

officer granting intervention to become a party, if a formal hearing is required by statute to be
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held in the proceeding." IDAPA 37.01.01.350. A timely-filed petition for intervene shall be
granted if the petition "shows direct and substantial interest in any part of the subject matter of a
proceeding and does not unduly broaden the issues, ... unless the applicant's interest is
adequately represented by existing parties." Id. at 37.01.01.353.

These Petitioners include thousands of irrigators, municipalities, and commercial and
industrial entities operating within the State of Idaho. They are owners of water rights that divert
from the Snake River or from groundwater sources tributary to the Snake River at locations
upstream from Milner Dam. These Petitioners' water rights have priority dates both senior and
Jjunior to the March 30, 1977, priority date of Idaho Water Right Number 01-7011, which is the
subject of this proceeding. In addition, these Petitioners have a substantial interest in future
water use and development upstream from Milner Dam, particularly for recharge purposes.

Water Right Number 01-7011, issued by the Department on October 20, 2008, includes
various conditions, including that the Right shall be subordinate to "all subsequent upstream
depletionary uses, other than hydropower...." (Condition No. 1.) This condition prevents Twin
Falls Canal Company (TFCC) and North Side Canal Company (NSCC) from curtailing junior-
priority water rights, including many of these Petitioners' water rights, in order to increase the
supply of water for their hydropower facility at Milner Dam. The condition also assures that
Water Right Number 01-7011 will not be wielded by TFCC and NSCC to destroy important

efforts to recharge the East Snake Plain Aquifer (ESPA).

TFCC and NSCC filed a Protest and Petition for Hearing on Nov. 4, 2008, seeking to
have certain of the conditions in Water Right Number 01-7011 amended or removed entirely,
including the subordination condition involving groundwater recharge. This could upend current

and future recharge of the ESPA—now recognized as a central component to sustaining the
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- . viability of both surface and ground water rights that are hydraulically connected to the ESPA.
The recently issued draft Comprehensive Aquifer Management Plan (CAMP) presented by the
Idaho Water Resource Board calls for 50,000 acre-feet of annual managed recharge of the ESPA
at sites upstream from Milner Dam.! Removal of the recharge subordination condition as
requested by TFCC and NSCC would fatally impact recharge efforts on the ESPA,‘ undermining
the CAMP and potentially devastating many businesses and industries across southern Idaho.

As water users that are keenly interested in recharging the ESPA, these Petitioners have a
direct and substantial interest in sﬁpporting and defending the conditions of Water Right Number
01-7011 as issued by the Department. These Petitioners do not intend to introduce any
additional issues into this proceeding; they seek only to protect the currently-imposed conditions
of Water Right Number 01-7011. And these Petitionérs are in the best position to represent their
interests and to know and understand the specific impacts upon their water rights in the event
TFCC and NSCC were successful in changing the conditions of Water F;ight Number 01-7011.
Additionally, these Petitioners accept the appointment of Gerald F. Schroeder as the hearing
officer in this matter. Accordingly, these Petitioners meet the standard for intervention under the
Department’s Rules of Procedure, and therefore respectfully request an order granting their
intervention in this proceeding,

DATED this 2™ day of December, 2008.

RACINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED B

Thomas J. Budge, Esq.

' Draft Comprehensive Aquifer Management Plan, November 6, 2008, at 23. The plan is available at:
http://www.idwr.idaho.gow/ESPAPlan/ESPA_CAMP_Plan/FINALESPADRAFTPLAN11-12-08.pdf
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 2* day of December, 2008, the above and foregoing
document was served in the following manner:

Idaho Department of Water Resources

c¢/o Victoria Wigle

- Assistant to the Director

Post Office Box 83720

Boise, Idaho 83720-0098
victoria.wigle@idwr.idaho.gov

Honorable Gerald F. Schroeder
Hearing Officer

[home address]
fejschroeder@gmail.com

John Rosholt

Travis Thompson

BARKER ROSHOLT

113 Main Ave. West, Ste 303
Twin Falls, Idaho 83301-6167
jar@idahowaters.com
tit@idahowaters.com

Robert L. Harris
HOLDEN KIDWELL
Post Office Box 50130
Idaho Falls, Idaho 83405
rharris@holdenlegal.com
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RECEIVED
OEC 09 2008

EPARTMENT OF
WRTER RESOURCES

Robert L, Harris, Esq. (ISB # 7018)

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.0O. Box 50130

1000 Riverwalk Drive, Suite 200

Idaho Falls, Idaho 83405

‘Telephone: (208) 523-0620

Facsimile: (208) 523-9518

Attorneys for Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview
Canal Co., Producer’s Canal Co., and Fremont-Madison Irrigatiori District

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING WATER

RIGHT PERMIT NO;,01-7011 INTHE. - |... .  PETITION TOINTERVENE . . ..
NAME OF TWIN FALLS CANAL ' ' ‘
COMPANY AND-NORTH SIDE €ANAL-. | - it oo o §youmrenl wome,. « oo

COMPANY

LR PP I R

Mud Lake Water Users, Indepenident Water Users, Jefferson Canal Company; Monteview
Canal Company, Producer’s Canal Company, and Fremont-Madison Irrigation District (collectively,
the “Upper Snake Water Users™), by and through counsel, hereby petition to intervene in the above-
captioned proceeding-pursuant to the Department's Order Designating Contested Case and
Appointing Hearing Officer (November 12, 2008) and Rules 350 through 354 of tHe Rules of
Procedure of the Idaho Department of Water Resources (IDAPA 37.01.01.350-354).
" The Department's Rules of Procedure pro¥ide that “[p]ersons not applicants or claimants or
appellants, iaeﬁtiongzs, complainants, pr_qtestants,%or respondents to a proceeding who claim a direct

and éu_bstahtial intéi‘esf in. the -i:)l;'éceeqling may :petitibn for an order from ithe presiding officer



granting intervention toi become a party, if a formal hearing is required by statute to be held in the
proceeding,” IDAPA 37.01.01.350. The petition must be filed “at least fourteen (14) days before
the date set for the formal hearing, or by the date of the prehearing conference, whichever is eatlier,
unless a different time is provided by order or notice.” Id. at 37.01.01.352. A timely-filed petition
for intervene shall be granted if the petition “shows direct and substantial interest in any pazt of the
subject matter of a proceeding and does not unduly broaden the issues, ... unless the applicant's
interest is adequately represented by existing parties." Jd. at 37.01.01.353.

Mud Lake Water Users, Independent Water Users, Jefferson Canal Company, Monteview
Canal Company, and Producer’s Canal Company are all organized canal companies existing under
the laws of the State of Idaho, which exist in Jefferson County, Idaho. These companies possess
water rights which authorize the diversion and beneficial use of ground water for irrigation and other
purposes, wh'ich is used my the numerous members of these companies. Each has a substantial
interest in preserving and enhancing ground water availability under their water rights, which
includes ground water recharge. Additionally, Mud Lake Water Users possesses Water Right Permit
No. 31-7650, which is a water right for ground water recharge to use 730 cfs of water from Camas
Creek for such recharge with a priority date of June 11, 1997, This permit is awaiting the issuance
of a license.

Fremont-Madison Iirigation District (“Fremont-Madison™) is an irrigation district duly
organized and existing under the laws of the State of Idaho, Title 43, Idaho Code, with its principal
office in St. Anthony, Fremont County, Idaho. Fremont-Madison owns storage rights to the waters
of the Snake River, which it'stores in Island Park Reservoir. Fremont-Madison has a substantial
interest in ground water recharge, and is currently participating in a pilot recharge project near St.

Anthony, Idaho, wherein Fremont-Madison has donated 5,000 acre-feet to be delivered to an area

2 — PETITION TO INTERVENE



known as Quail Lake for recharge purposes. The recharge is currently being monitored by the Idaho
Water Resources Research Institute. Information regarding this project is available from Fremont-
Madison, or from the Departruent.

The Upper Snake Water Users represent numerous irrigators, municipalities, and commercial
and industrial entities operating within the State of Idaho. They are all owners of water rights that
divert from sources that are tributary to reaches of the Snake River upstream from Milner Dam.
Their water rights have priority dates both senior and junior in priority to the hydropower water right
that is the subject of this proceeding (March 30, 1977). As set forth above, the Upper Snake Water
Users have a substantial interest in future water use and development upstream from Milner Dam,
particularly for recharge purposes.

The Water Right that is the subject of this case, No. 01-7011, issued by the Department on
October 20, 2008, includes various conditions, including that the water right shall be subordinate to
“all subsequent upstream depletionary uses, other than hydropower....”! (Water Right No. 01-7011,
Cordition No. 1.) This condition prevents Twin Falls Canal Company (TFCC) and North Side
Canal Company (NSCC) from curtailing junior-priority water rights, including many of the Upper
Snake-Wat-er Users, in order to increase the supply of water for their hydropower facility at Milner
Dam. Additionally, the condition also assures that the water right will not be wielded by TFCC and

NSCC to destroy important efforts to recharge the East Snake Plain Aquifer (ESPA).

TFCC and NSCC filed a Protest and Petition for Hearing on Nov. 4, 2008, seeking to have

certain of the conditions in Water Right No. 01-7011 amended or removed entirely, including the

subordination condition involving groundwater recharge. This could potentially upend current and

I Water Right No. 01-701 1, Condition No. 1.
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future recharge of the ESPA—now recognized as a central component to sustaining the viability of
both surface and ground water rights that are hydraulically connected to the ESPA.

In the recently issued draft Comprehensive Aquifer Management Plan (CAMP) presented
by the Idaho Water Resource Board, which is currently open for public comment, the plan calls for
managed recharge of the ESPA. Specifically, the Plan calls for the following:

Implement 80 kaf Annual Average over 5 years

. 20 kaf of recharge above Blackfoot on the Egin Bench
including both fall and spring recharge efforts. Implement a
fall 2008 recharge pilot project using storage water based on
Committee of Nine approval and with consideration of
Henry's Fork winter flows.

’ 30 kaf recharge above American Falls on Jensen Grove,
Aberdeen Springfield Canal, and New Sweden systems, and
with consideration of South Fork River springtime flows.?

Managed rechargé is clearly a crucial component of the CAMP, and the removal of the
subordination condition as requested by TFCC and NSCC would fatally impact recharge efforts on
the ESPA. '

The Upper Snake Water Users have a direct and substantial interest in supporting and
defending the conditions of Water Right No. 01-7011 as issued by the Department, As discussed
above, Mud Lake Water Users possesses a yet-to-be licensed permit for recharge that would be
| directly impacted in the subordination condition challenged by TFCC and NSCC is removed and
Fremont-Madison is currently participating in a managed recharge effort that could be impacted in
the subordination condition is removed. The Upper Snake Water Users ate in the best position to

represent their interests and to know and understand the specific impacts that would result to their

water rights and recharge efforts if TFCC and NSCC were successful in changing the conditions of

2 See Draft Comprehensive Aquifer Management Plan, November 6, 2008, at 23. The plan is available at:
hitp:/fwwwy.idwr.idaho.gow/ESPAPIan/ESPA_CAMP_Plan/FINALESPADRAFTPLANI i-12-08.pdf
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Water Right No. 01-7011. Indeed, the Upper Snake Water Users previously participated as amicus
curiae in a district court action brought by TFCC al:ld NSCCinrelation to Water Right No. 01-7011.
The Upper Snake Water Users afgued that the State of Idaho’s motion to dismiss should be granted,
which the court eventually did.?

Now that the license for this water right has been issued and challenged, the Upper Snake
Water Users” are seeking to intervene before the contested case on this matter to represent their
direct and substantial interests in this matter. The Upper Snake Water Users do not intend to
introduce any additional issues in this matter, but only seek to protect the currently-imposed
conditions. Therefore, the Upper Snake Water Users will not unduly broader the issues before tﬁe
hearing officer. Additionally, there is no party who adequately represents the Upper Snake Water
users that is currently a party to this proceeding,

Because no formal hearing or prehearing co;ferenoe has been yet established in this matter,
the Upper Snake Water Users’ Petition -to Intervene is timely as it is being filed more than fourteen
days before the date of the formal hearing or prehearing conference, as required by IDAPA
37.01.01.352.

Additionally, in the Department’s Order Designating Contested Case and Appointing
Hearing QOfficer in this matter, it specifically states that “any petition for intervention in this
proceeding shall be considered only if the persons or entities seeking intervention agree to accept the
appointed hearing officer.” The Upper Snake Water Users hereby accept the appointment of Gerald

F. Schroeder as the hearing officer in this matter.

3 The case was numbered CV-2007-1093.
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In sum, the Upper Snake Water Users meet all of the standards and requirements imposed
* by the Department’s Rules and Orders, and therefore respectfully request an order granting their

intervention in this matter.

DATED this _ 4 day of December, 2008.

L.
Robert L. Harris, Esq.
HoOLpEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
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CERTIFICATE OF SERVICE

I bereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with
my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or document
on the attorneys listed below by hand delivering, by mailing or by facsimile, with the correct postage

thereon, a true and correct copy thereof on this ‘f"‘ day of December, 2008,

DOCUMENT SERVED:
INDIVIDUALS SERVED:

Victoria Wigle

Idaho Department of Water Resources

PO Box 83720
Boise, Id 83720-0098
victoria.wigle@idwr.idaho.gov

Honorable Gerald F. Schroeder
Hearing Officer

(Home Address)
feischroeder@eamail.com

John Rosholt

Travis Thompson

Barker Roshotl

113 Main Ave. West, Ste. 303
Twin Falls, D 83301-6167

jar@idahowaters.com
tit@idahowaters.com

Randall C. Budge
Thomas J. Budge

Racine Olson Nye Budge & Bailey Chtd.

PO Box 1391

Pocatello, JD 83204-1391
rcbi@dracinelaw.net
tib@racinelaw.net
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RECEIVEp

LAWRENCE WASDEN | |
ATTORNEY GENERAL : JAN 3 ¢ 2009
STEVEN L. OLSEN, ISB #3586 WATER R
Chief of Civil Litigation o
MICHAEL S. GILMORE, ISB # 1625

Deputy Attorney General

P.0O. Box 83720

Boise, ID 83720-0010

Telephone: (208) 334-2400
mike.gilmore@ag.idaho.gov

Attomey for Petitioner Idaho Water Resource Board

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING WATER )

RIGHT PERMIT NO. 01-7011 IN THE ) IDAHO WATER RESOURCE

NAME OF TWIN FALLS CANAL CMPANY ) BOARD’S PETITION TO INTERVENE
AND NORTH SIDE CANAL COMPANY ) .

Petitioner the Idaho Water Resource Board, by and through its counsel of record, hereby
petitions to intervene in In the Matter of Licensing Water Right Permit No. 01-7011 in the Name
of Twin Falls Canal Company and North Side Canal Company, which. is an application to use
water for hydroelectric generation at Milner Dam, for the reasons stated below:

IDENTITY AND AUTHORITY OF PETITIONER

1. Idaho Constitution Article XV, § 7, requires the Legislature to compose a “State
Water Resource Agency” with power, among other things, “to formulate and implement a state
water plan for optimum development of water resources in the public interest.”

2. Idaho Code § 42-1732, pursuant to Arficle XV, § 7, “establishe[s] as the constitu-

tional water agency within the department of water resources the Idaho water resource board”
(TWRB). The IWRB is composed of eight members, who are listed below:

(a) Terry T. Uhling, Chairman, Boise

(b)  Gary M. Chamberlain, Vice-Chairman, Challis
(¢)  Bob Graham, Secretary, Bonners Ferry

(d)  Jerxy R. Rigby, Chairman, Rexburg

(¢)  Charles (Chuck) Cuddy, Orofino

IDAHO WATER RESOURCE BOARD’S PETITION TO INTERVENE - |



® L. Claude Storer, Idaho Falls
()  Leonard Beck, Burley
(h)  Vic Armacost, New Meadows

The IWRB’s mailing address is:

Idaho Water Resource Board
322 East Front Street
P.O. Box 83720

- Boise, Idaho 83720-0098

3. Idaho Code § 42-1734 provides the IWRB has powers and duties that include:
“(1) To have and exercise all of the rights, powers, duties and privileges vested by article XV,
section 7, ... in the water resource agency; ... .”

4, Idaho Code § 42-1734A(1) provides that the IWRB “shall subject to legislative
approval, progressively formulate, adopt and implement a comprehensive state water plan for
conservation, development, management and optimum use of all unappropriated water resources
and waterways of this state.” Idaho Code § 42-1736, in turn, provides that the Siate Water Plan
adopted by the IWRB “shall not become effective until it has been submitted to the legislature ...
and has been affirmatively acted upon [by] concurrent resolution which may adopt, reject, amend
or modify” the Plan.

THE STATE WATER PLAN

5.. The cwrent and previous State Water Plans are posted on the Idaho Department

of Water Resources website at: -
http://www.idwr.idaho.gov/waterboard/Planning/State Planning/State Planninghtm
6. Among other thiués, the 1996 State Water Plan, which is currently in effect, was

Water Plan was “ratified and approved with the following amendment to Policy 5B relating to
Snake River Minimum Flows.” Part 5 of the State Water Plan, River Basins Group, Snake River
Basin, was adopted and amended by Section | as follows:

5A—SWAN FALLS AGREEMENT

It i1s the policy of Idaho that the Swan Falls Agreement between the

state and Idahc Power Company establishes the framework for water
management in the Snake River Basin.
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5B-SNAKE RIVER MINIMUM FLOUWS

It is the policy of Idaho that minimum average daily flows at the
Murphy gaging station shall meet or exceed 3,500 cfs from April 1 to
October 31 and 5,600 cfs from November 1 to March 31. The average
daily flow measured at the Weiser gage shall not be less than 4,750
cfs. A minimum average daily flow of 5,000 cfs at Johnson’s Bar
shall be maintained and an average daily flow of 13,000 cfs shall be
maintained at Lime Point (river mile 172) 2 minimum of 95 percent of
the time. The exercise of water rights zbove Milner Dam has and may
reduce the flow at the dam to zaro.

S5C-SNAKE RIVER TRUST WATER

It is the policy of Idaho that water held in trust by the state pur-
suant to Idaho Code 42-203B be reallocated to new uses in accordance
with the criteria established by Idaho Code 42-202A and 42-203C.

SD-BNAKE RIVER BASIN DCMI .

It is the policy of Idaho that 150 cfs of the water held in trust by
the state above Swan Falls Dam pursuant to Policy SC be reallocated
to meet future domestic, commercial, municipal, and industrial con-
sumptive uses in accordance with state law.

SE~SNAKE RIVER BASIN AGRICULTURE

It is the policy of Idaho that appropriated water held in txust by
the state pursuvant to Policy EC, less the amount of water necessary
to provide for present and future DCMI uses as set forth in Policy
5D, shall be available for reallocation to meet new and supplemental
irrigation requirements which conform to Idaho Code 42-203a, 203B,
203C and 203D,

SF-SNAKE RIVER BASTIN HYDROPOWER

It is the policy of Idaho that hydropower use be recognized as bene-
ficial use of water, and that depletion of flows below the minimum
average daily flows set forth in Policy 5B is not in the public in-
terest.

5G-SNAKE RIVER NAVIGATION

It is the policy of Idaho that water sufficient for commercial and
recreational navigation is provided by the minimum f£lows established
for the Snake River.

SH-SNAKE RIVER BASIN SPRINGS

It is the policy of Idaho to seek to maintain spring flows in the
American Falls and Thousand springs reaches of the Snake River which
will sustain beneficial uses of surface and ground water supplies in

accordance with state law.

51 SNAKE RIVBER BASIN NEW STORAGE

It is the policy of Idaho that applications for large surface storage
projects upstream from the Murphy gage be approved subject to the re-
quirement that the use is in the public interest.

5J~-STORAGE ACQUISITION
It is the policy of Idahc that reservoir storage be acguired in the
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name of the Idaho Water Resource Board to provide management flexi-
bility in assuring the minimum flows designated for the Snake River.

THE IWRB’S PURPOSE OF, POWER TO, AND INTEREST IN INTERVENTION

7. The purpose of the IWRB’s intervention would be to support the application of
the policies of the State Water Plan, as adopted and amended by the Idaho Legislature, to the
licensing of Water Right Permit No. 01-7011. In all likelithood, Water Right Permit No. 01-7011
will be the most important water right licensed by the Department in which the Department
considers proper application of the elements of the State Water Plan quoted above.

8. The TWRB has the power to sue and be sued and to take all actions necessary to
‘carry out its powers aﬁd duties. Idaho Code § 42-1734(14), -21).

5. The IWRB has a direct and substantial interest in this contested case because it
formulated the State Water Plan, which was adopted and amended by the Legislature, and is
directed by Article XV, § 7, and by Idaho Code § 42-1734A(1) to implement the State Water
Plan. As a practical matter, implementation of the State Water Plan requires the Department of
Water Resources to include conditions in the license for Water Right Permit No. 01-7011 for
Milner Dam that reflect the requirements of the State Water Plan.

RELIEF REQUESTED

10, The IWRB seeks as relief that the license awarded to the applicants North Side
Canal Company and Twin Falls Canal Company for Water Right No. 01-07011 contain all con-
ditions necessary to comply with the State Water Plan.

Respectfully submitted this¢ 4 day of January, 2009.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

Deputy Attorney General
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CERTIFICA’

'ZOF SERVICE

I HEREBY CERTIFY that on this &7 day of January 2009, I caused to be served 2 true
and correct copy of the foregoing by the following method to:

Hon. Gerald Schroeder, Hearing Officer
¢fo Idaho Departrment of Water Resources
322 West Front Street

PO Box 33720

Boise, Idaho 83720-0098

feischroeder@gmail.com

John K. Simpson

Travis L. Thompson

Paul L. Arrington

BARKER ROSHO_LT & SIMPSONLLP
1010 West Jefferson St, Ste 102
Boise, Idaho 83701-2139

iks@idahowaiers.com
tii@idahowaters.com
pla@idahgwaters.com

Randall C. Budge
Candice M. McHugh
Thomas J. Budge

RACINE OLSEN NYE BUDGE & BAILRY, CHTD.

PO Box 1391

201 East Cenier Street
Pocatello, Idaho 83204-1391
Ic inelaw.net
cmm{@racinelaw.net

t lg@,gcinelﬁw.net

Robert L. Harris

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
PO Box 50130

1600 Riverwalk Drive, Suit 200

Idaho Falls, Idaho 83405

tharris@holdenlegal.com

Wl

U.S. Mail

Egmd Delivery
E-Mail

EI/ Mail
B}m:l Delivéry
E-Mail

PTU.S. Mail

[[] Hand Delivery
-Mail

E/s Mail

and Delivery
E—Maﬂ

Michael §. Gilmore
Deputy Attorney General
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Chief of Civil Litigation
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Deputy Attorney General

P.O. Box 83720

Boise, ID 83720-0010

Telephone: (208) 334-4130
mike.gilmore@ag.idaho.gov

Attorney for Intervenor Idaho Water Resource Board

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

"IN THE MATTER OF LICENSING WATER )
RIGHT PERMIT NO. 01-7011 IN THE ) IDAHO WATER RESOURCE

NAME OF TWIN FALLS CANAL CMPANY ) BOARD’S MOTION TO AMEND ITS
AND NORTH SIDE CANAL COMPANY ) PETITION TO INTERVENE

Intervenor the Idaho Water Resource Board (IWRB), by and through its counsel of
record, Michael S. Gilmore, Deputy Attorney General, hereby moves te amend its Petition to
Intervene in this proceeding. At its meeting of Thursday, September 24, 2009, IWRB instructed
its counsel to move to amend its Petition to Intervene to state the additicnal ground for
intervention that IWRB holds permits for ground water recharge to the Snake River aquifer and
has applied for additional ground water recharge rights that have not yet been permitted. IWRB
does not move to amend the Hearing Officer’s Marc';h 27,2009, Orde; Granting Petitions For
Intervention that limited the grant of IWRB’s Petiﬁon to Intervene in that Order. Neither does

IWRB move to amend the Hearing Officer’s August 28, 2009, Scheduling Order.

IWRB proposes to amended its Petition to Intervene by adding the following underlined
words or sentences to existing paragraphs in its Petition to Intervene or the following underlined

paragraphs as new paragraphs to its Petition to Intervene.

3. Idaho Code § 42-1734 provides that IWRB has powers and duties
that include: “(1) To have and exercise all of the rights, powers, duties and privi-
leges vested by article XV, section 7, ... in the water resource agency; [and] (6)

IDAHO WATER RESOURCE BOARD’S MOTION TO AMEND ITS PETITION TO INTERVENE - ]



To file applications and obtain permits in the name of the board, to appropriate,

store, or use the unappropriated waters of any body. stream. or other surface or

underground source of water for specific water projects ... .”

6.1 The TWRB holds permits for or has applied for water righté for the

following aquifer recharge projects:
(z) ___Water Permit No. 1-7054 (which is in the licensing stage),

with a priority date of August 25. 1980, for ground water recharge with a diver-
sion rate of 1,200 cfs from January 1 through December 31. The point of diver-
sion is from the Snake River in Jerome County in the SWNW gﬁarter-gﬁarter sec-
tion of Sections 28 and 29, Township 108, Range 21 E. This point of diversion is
from the reservoir behind Milner Dam, i.e., it is upstream from Milner Dam. The
map attached as Exhibit A, which was downloaded from IDWR’s mapping ser-

vices. yvellow-highlights this guarter-quarter section, Water License No. 1-7054

will be directly affected by the Department’s consideration of the “subordination™

term at issue in this contested case.

(b)  Water Permit No. 37-7842, with a priority date of August

25, 1980, for ground water recharge with a diversion rate of 800 cfs from January
1 through December 31. The point of diversion is from the Big Wood River and
the Litfle Wood River in Lincoln County in the SWSE quarter-quarter section of
Section 24, Township 4S, Range 19 E. The Big Wood and Little Wood Rivers
are tfributary to the Malad River, which is tributary to the Snake River down-
stream from Milner Dam, Water Permit No. 37-7842 would not be directly af-
fected by the Department’s consideration of the “subordination” term at issue in

this contested case, but this water permit is listed for completeness.

{c) In addition on March 20, 1998, the Board applied for the

following year-around ground water recharpe rights, all of which would divert
from the Snake River or its tributaries upstream from Milner Dam; -

Diversion
No. River County Rate
{cis)
01-7131 | Snake Bonneville & Jefferson 230.01
01-7132 | Snake Jefierson 283 |
01-7133 | Snake Bingham 682
01-7134 | Snake Bingham L 475
01-7135 | Snake Bonneville 949

IDAHO WATER RESOURCE BOARD™S MOTION TO AMEND ITS PETITION TO INTERVENE -2



01-7136 | Snake Jefferson 537
01-7137 | Snake Jefferson 698
01-7138 | Snake Jefferson 110
01-7140 | Snake Jefferson 253 |
01-7141 | Snake Jefferson 1,005
01-7142 | Snake Jerome' 2,831
01-7143 | Snake Twin Falls* 3,738
21-7574 | Henry’s Fork | Fremont 160
21-7575 | Henry’s Fork | Fremont 339
21-7576 | Fall River Fremont 294
| 21-7577 | Henry’s Fork | Fremont 399
21-7578 | Henry’s Fork | Fremont - .be8
21-7579 | Henry’s Fork | Fremont , . 337
| 24-7580 | Henry's Fork | Fremont 94 |

None of these applications has yet received a permit.

7. The purposes of the IWRB’s intervention would be to sipport the
application of the policies of the State Water Plan, as adopted and amended by the
Idaho Legislature, to the licensing of Water Right Permit No. 01-7011, and to pro-
tect is water rights listed in Paragraph 6.1. In all likelihood, Water Right Permit
No. 01-7011 will be the most important water right licensed by the Department in
which the Department considers proper application of the elements of the State
Water Plan quoted above,

9, The TWRB has a direct and substantial interest in this contested
case because it formulated the State Water Plan, which was adopted and amended
by the Legislature, and is directed by Article XV, § 7, and by Idaho Code § 42-
1734A(1) to implement the State Water Plan. The IWRB also has a direct apd
substantial interest in this contested case because this case’s outcome may affect

IWRB’s ability to use whatever recharge rights it now has or may be granted in

the future under the penmits and applications listed in Paragraph 6.1. As a prac-
tical matter, implementation of the State Water Plan requires the Department of
Water Resources to include conditions in the lcense for Water Right Permit No.

" 01-7011 for Milner Dam that reflect the requirements of the State Water Plan and
protect IWRB’s permits and applications listed in Paragraph 6.1.

1 This Jerome County diversion is from the NESE quarter-guarter section of Section 29, Township
10S. Range 21E, which Exhibit A shows is from the raservo_ir behind Milner Dam.

2 This Twin Faills County diversion is also from the NESE quarter-quarter section of Section 29,
Townghip 108, Range 21E, which Exhibit A shows is from the reservoir behind Milner Dam. '
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Respectfully submitted this 20 day of September, 2009.

STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

Michael 8. Gilmore
Deputy Attorney General
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CERTIFICAT}? OF SERVICE

I HEREBY CERTIFY that on this .BP%ay of September, 2009, I caused to be served a
true and correct copy of the foregoing by the following method to:

{ Hon, Gerald Schroeder, Hearing Officer EI{S Mail
c/o Idaho Department of Water Resources [ ] Hand Delivery
322 West Front Street [FB-Mail
PO Box 83720 .
Boise, Idaho 83720-0098
fejschroeder@gmail.com
John K. Simpson = [ZF0.S. Mail
Travis L. Thompson [] Hand Delivery
Paul L. Arrington : A E-Mail

BARKER ROSHOLT & SIMPSONLLP
1010 West Jefferson St, Ste 102
Boise, Idaho 83701-213%

iks@idahowaters.com
tit@idahowaters.com
p_la@_idahgwaters.com

Randall C. Budge E}{s. Mail
Candice M. McHugh ] Hand Delivery
Thomas J, Budge Q)E-Mail
RACINE OLSEN NYE BUDGE & BAILEY, CHTD.

PO Box 1391
201 East Center Street
Pocatello, Idaho 83204-1391

rcb{@racinelaw.net
cmm@racinelaw.net

ibf@racinelaw.net
Robert L. Harris Ejﬂs. Mail
HOLDEN, KIDWELL, HAMN & CrAPO, PLLC [] Hand Delivery _
PO Box 50130 [AE-Mail

1600 Riverwalk Drive, Suit 200
Idaho Falls, Idaho 83405

rharris@holdenlegal.com

* Michael S. Gilmore
Deputy Attorney General
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRX KEMPTHORNE
Governor
MEMORANDUM KARL J. DREHER
o Director
To: Senator Laird Noh Date: June 23,2004

Representative Dell Raybould
Co-Chairs, Natural Resources Interim Committee on
Water Supply and Management Issues

From:

Subject:

This memorandum is provided to the Interim Natural Resources Legislative Committee on Water

- Supply and Management Issues in response to questions regarding the effect of the Swan Falls

Agreement on conjunctive administration of ground water rights diverting from the Eastern
Snake Plain Aquifer and surface water rights diverting from hydraulically-connected surface
water sources. These questions have arisen as a result of the following two papers that have been
presented to the Legislative Committee: (1) “Idaho Water Issues of the 21* Century, The
Watermaster’s Perspective” by Ronald D. Carlson, Watermaster for Snake River Water
District 1; and (2) “Initial Comments to the Natural Resources Interim Commitiee on Water
Supply and Management Issues” by the Idaho Ground Water Appropriators, Inc., dated April 7,
2004. It should be noted that numerous issues regarding the interpretation of the Swan Falls
Agreement have arisen since it was signed almost twenty-years ago. And as both papers
demonstrate, there are strongly held views on the proper resolution of some of these issues.
However, in the absence of any definitive judicial resolution of these issues, as the Director of
the Idaho Department of Water Resources I must be guided by the plain language of the Swan
Falls Agreement and the Department’s past application of the Swan Falls Agreement. This
memorandum will summarize some of the relevant actions taken by the Department to date in
implementing the Swan Falls Agreement. e L

The Swan Falls Agreement, dated October 25, 1984, was a settlement of two cases brought by
the Idaho Power Company against the State of Idaho and the holders of certain surface and
ground water rights under which water was diverted above Swan Falis Dam. As part of the
Swan Falls Agreement, the Idaho Power Company and the State of Idaho executed what is
commonly known as the 1180 Contract to implement the provisions of Senate Bill 1180.
Together, these two documents constitute what is commonly referred to overall as the Swan Fails
Agreement (the “Agreement”). .



Memorandum of Karl J. Dreher
June 23, 2004
Page 2 of 4

The Agreement subordinated the pon-consumptive hydropower water rights of the Idaho Power
Company to existing upstream consumptive uses under surface and ground water rights within
the Snake River Basin with priority dates earlier than July 1, 1985. This subordination to
existing water rights was unconditional. In addition, the Agreement subordinated the
hydropower rights held by the Idaho Power Company to depletion under certain future upstream
beneficial uses under future rights acquired pursuant to state law; provided, however, that the
Idaho Power Company is entitled as against these future uses to an “unsubordinated right” of
“3900 c.f.s. average daily flow from April 1 to October 31, and 5600 c.f.s. average daily flow
from November 1 to March 31, both to be measured at the Murphy U.S.G.S. gauging station
immediately below Swan Falls.”

While the plain language of the Swan Falls Agreement determines the priority relationship
between Idaho Power Company’s hydropower water rights for its facilities above Swan Falls
Dam as against all other water rights above Swan Falls Dam, the view has been expressed that
the Swan Falls Agreement also subordinated all uses from the springs in the Thousand Springs
Area to the 3,900 cfs and 5,600 cfs flows specified in the Agreement to be maintained at the
Murphy gauging station. The foundation for this view lies in the fact that the Agreement
expressly contemplated future ground water development from the Eastern Snake Plain Aquifer
that could result in depletions to the flow of the Snake River at Murphy down to the minimum
flows established by the Agreement. Policy 32F of the State Water Plan is cited as further
support for this view. Policy 32F was adopted in 1986 after the signing of the Agreement and, in
part, provided:

The minimum flows established for the Murphy gaging station should provide an
adequate water supply for aquaculture. It must be recognized that while existing water
rights are protected, it may be necessary to construct different diversion facilities than
presently exist.

While there is no question that the Agreement resolved the impediment created by Idaho Power
Company’s hydropower water rights to future development of surface and ground water supplies
above Swan Falls Dam, the assertion that the Agreement also subordinated other spring users
water rights is not clear on the face of the Agreement. Given the specificity with which the -
Agreement is drafted, it is logical to conclude that the parties would have expressly included a
provision stating that other surface water rights from spring sources were also being
subordinated by the Agreement, had that been the intent of the parties to the Agreement. This
would seem to be particularly true given the valuable property rights that would have been
affected by such an interpretation. Further, a nonbinding policy statement of the Idaho Water
Resource Board regarding only aguaculture rights does not give rise to such an interpretation.
Indeed, no specific action was ever taken by the Idaho Legislature to implement Policy 32F of
the 1986 State Water Plan and, in fact, Policy 32F was changed and replaced with Policy 5H by
the Idaho Water Resource Board in 1996. Policy 5H provides:



Memorandum of Karl J. Dreher
June 23, 2004
Page 3 of 4

It is the policy of Idaho to seek to maintain spring flows in the American Falis and
Thousand Springs reaches of the Snake River which will sustain beneficial uses of
surface and ground water supplied in accordance with state law.

A natural reading of these policies is that they constitute a recognition by the Idaho Water
Resource Board that in applying the prior appropriation doctrine various principles must be
confronted such as the requirement that the holder of a water right employ a reasonable means of
diversion, that exercise of a water right can not unreasonably impede use of a water source by
other lawful appropriators, and that the futile call doctrine is a potential defense to a delivery call
against jumior priority ground water rights. These principles and other principles embodied
within the prior appropriation doctrine provide the mechanisms for balancing development of our
limited water resources with the protection of senior priority water rights. Indeed, such an
interpretation is consistent with the implementation of the Agreement by the Idaho Department
of Water Resources.

As provided under the Agreement, the State of Idaho commenced a general adjudication in 1987
of all rights to the use of surface and ground water within the Snake River Basin in Idaho to
provide a basis for the effective administration of water rights from the interconnected sources
within the basin. In 1994, the Interim Legislative Committee on the Snake River Basin
Adjudication reiterated that “[c]onjunctive management of ground and surface water rights is one
of the main reasons for the commencement of the Snake River Basin Adjudication.” 1994
Interim Legislative Committee on the Snake River Basin Adjudication Report at 36. In
accordance with Idaho’s adjudication statutes and legislative directive, the Snake River Basin
Adjudication (“SRBA”) District Court has determined that all water sources will be administered
as connected sources of water in the Snake River Basin in accordance with the prior
appropriation doctrine as established by Idaho law, unless shown to be a separate water source.
Basinwide Issue 5 Memorandum Decision and Order dated February 27, 2002. Since the water
sources for the springs discharging in the Thousand Springs Area are hydraulically connected to
the ground water comprising the Eastern Snake Plain Aquifer, there is no factual basis for
arguing that the aquifer is a separate source. Consequently, the principles of the prior
appropriation doctrine as established by Idaho law govern the administration of both ground
water rights from the Eastern Snake Plain Aquifer and surface water rights from sources in the
Thousand Springs Area. —e .

The conclusion that the prior appropriation doctrine as established by Idaho law governs the
administration of both the surface water rights from sources in the Thousand Springs Area and
ground water rights from the Eastern Snake Plain Aquifer is also confirmed by rules adopted by
the Department of Water Resources. In 1994, my predecessor adopted statewide Rules
Governing the Conjunctive Management of Surface and Ground Water. Rule 50 specifically
designates the Eastern Snake Plain Aquifer as an area deterinined to have a common ground
water supply, meaning that the diversion and use of ground water from the aquifer affects
hydraunlically-connected ground water and the flow in hydraulically-connected surface waters.
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Memorandum of Karl J. Dreher
June 23, 2004
Page 4 of 4

Following the entry of partial water right decrees by the SRBA District Court and the creation
and extension of Water Districts No. 130 and No. 120 in 2002 and 2003, I issved an Amended
Order on March 10, 2004, in response to a water delivery call by Rangen, Inc., the holder of
various surface water rights diverted from spring sources. That order requires the holders of
certain consumptive ground water rights subject to administration in Water District No. 130 not
to divert ground water beginning April 1, 2004, unless sufficient replacement water is provided
as set forth in the Amended Order. Legal challenges to the validity of the 4mended Order and
previous orders are pending before the Department of Water Resources and have been
temporarily stayed for a one-year period, relating to the initial time period for the work of the
Interim Natural Resources Legislative Commiittee on Water Supply and Management Issues. In
addition, litigation before the Ada County District Court has been filed challenging the
constitutionality of the Conjunctive Management Rules and the manner in which I have applied
those rules, which litigation has also been stayed.

Clearly, the actions that the State of Idaho and the Department of Water Resources have taken
following the Swan Falls Agreement are predicated on the premise that water rights from springs
in the Thousand Springs Area and ground water rights from the Eastern Snake Plain Aquifer are
to be administered as being from hydraulically-connected sources under the prior appropriation
doctrine as establiskied by Idaho law and that the Agreement only defined the relationship
between surface and ground water rights and non-consumptive hydropower rights held by Idaho
Power.

In setting the current course for conjunctive administration of water rights from inter-connected
ground and surface waters in the Eastern Snake River Plain, I have followed what I have
concluded to be the logical course anticipated by the commencement of the Snake River Basin
Adjudication and the promulgation of the Conjunctive Management Rules. The dilemma we
confront is that various parties have been unable to agree upon the extent that various legal
principles (such as reasonable means of diversion, full econoinic development, and defenses or
lack of defenses to administration by priority) come within Idaho’s prior appropriation laws. As
a community of water users, legislators, and state officials, we have a choice: if we want to
continue to debate the parameters of Idaho’s laws implementing the prior appropriation doctrine
and the meaning of the Swan Falls Agreement, we should proceed directly with litigation;
alternatively, we can agree to disagree on the governing legal principles-and-pursue anegotiated
outcome. I firmly believe our efforts should be directed toward pursuing the latter rather than
the former because in the end, a litigated solution is unlikely to lead to a lasting outcome
acceptable to our commumity as a whole.
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“There shali be constitured a Water Resource Agency, composed a5 the
Legisiarure may now or hereafter prescribe, - . .. Addidonally, the Srate
Warer Resource Agency shall have power fo formulate and Implenient a siate
water plan for optirun development gf water resources in the public interest.
The Legistature of the State of Idcho shall kave the authority (o amend or
refect the siave water plan in o monner provided by lmw . .. ”

Tdaho Constimgion




‘ State of 1daho

THE STATE WATER PLAN

Cecil D. Andrus, Governor

‘Idaho Water Resource Board

F. Dave Rydalch
Chairman

Clarénce Parr
Vice-Chabrman

Gene M. Gray
Secretary

Kenneih E. Hungerfoird
Denald R. Kramer
William Platts
Mike Satterwhite
J.D. Williams

Adopted January 1992
Statehouse
Boise, Idaho 83720




Former Meinbers of the Idaho Water Resource Board

Rabert M. Bandy, Priest River
Mary T. Brooks, Boise
George L. Creokham, Jr., Caldwell
Sally L. Cupan, Sandpoint
Leonard E. Graham, Rigby
Robert M. Hammes, St. Maries
M. Reed Hansen, Edaho Falls
Franklin Jognes, Boiss
Evan M. Kackley, Wayan
Ferris M. Kunz, Mentpelier
Whi. J. Lanting, Bollister
Charles J. Marshall, Jeroms
Herman J. McDevitt, Pocatelio
Joseph H. Nettleton, Murphy
Themas Olmstead, Twin Falls
Arke L, Parkins, Marsing
Scott W, Reed, Coeur d’Alepe
Edward Reichert, Filer
Edwin C. Schiender, Malia
James Shawver, Eden
LeRoy Stanger, Idahe Fails
John F. Streiff, Lewiston
George L. Yeost, Emmett



BEFORE THE TDAHO WATER RESOURCE BOARD

IN THE MATTER OF UPDATING)
THE STATE WATER PLAN ) . A RESOLUTION
)

WHEREAS, the Idaho Water Resource Board (the Board) has circulated
“proposed changes to the policies contained in the state water plan, and

WHEREAS, the Board has provided an opportunity for the public to comment ofi
the proposed changes and to suggest others, and

WHEREAS, the Board has considered the “hearing officer's report in this matter,
has reviewed the record, and modified their proposed changes accordingly.

NOW, THEREFORE, BE IT RESOLVED that the Board adopts ihe attached
changes to the policies of the state water plan, and directs that these changes be
provided to the Idaho State Legislature for their consideration.

DATED this 322 day of Jamary, 1992.

£ B Gt

F. DAVE RYDALCH, Chairman
idaho Water Resource Board
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Policies

® River Basins Group

POLICY 5A - SNAKE RIVER BASHN

It is the policy of idaho thar the Swan Falls agree-
ment berwern the staie and Idahe Power Comparny
establishes the framework for water management in
the basin. Ceniral 10 the agreemen is the assump-
tion ihat the Snake River is fully appropriated
upstrecm from Swan Falls Dam excepl for trus
water held by the state and occasional flood
waters, The state recogrizes thot the exercise of
waler rights above Milner Dam has and may
reduck flow &t the dam 1o zero.  Minimum averags
dally flows at the Murphy gauging station shail
meet ur exceed 3,900 ofs from April T 10 Octobar
31 and 5,600 s from November 1 10 March 31
The average daily flow measigred at the Weiser
gauge shall not be less shan 4,750 ofs. A minl-
pum average daily flow of 5,000 cfs at Johnson's
Bar shall be maintained and an average daily flow
‘gf 13,000 ¢fs shall be maintained ar Lime Point

(river mile 172) a minininn of 93 percent of the

fime. Lower flows may be permifred at Lime Poimt
during the months of Jaly. August, and Seprember,

Aquzculeare fagility along the Snake River near Bubl, Idsho.

28

during which time the opération of Idaho Power's
Hells Canyon dams shall be in the best interest of
power and novipation az determined by the Corps
of Engineers and ldaho Power Company.

The minitnm flows established for the Snake
River at the Murphy and Weiser pauging stations ars

‘management and permitting constraints; they further

insurs that the state will bs obls to assucs an adequare
hydropower resource base and better protect other
values reeognized by the siate, such as fish propags-
tion, recreation, and mesthetic interests, all of which
would be adversely impacted by a0 inadeguate stream
flow. The zmro flew at Milner Dam i3 not a target or
gaal to be achieved, and mmy not nocessanly ba
desitable. It is rather, a recognition of the current
condition in which zero fow passes Milner Dam
durng certan periods of time, The siate should seck
to acquire waler whenever it bacomes available in
order to mitipate the impacts of low flow below the
dars,

River Rows downstrewn from that point to Swan
Falls Dam consist 2lmost entirely of groumd-sater
discharfe during portions of low -water ycars, The
Snake River Plain aquifer which provides Hiis water
must therefore be managed as an
intagral part of the river system.

The minimum flows estab-
lished for Johnson's Bar and
Lime Point are contained in the
original Federal Power Cosmmis-
sion licepse for the Hells Canyon
hydropower complex. By adopt-
inz these flows, the 1daho Water
Resource Board recomnizes the
importagee of mintmum fows 1o
downstream. usas  and makes
thedr pmintenance 2 malter of
stae water policy. The Water
Resource Board recognizes that
the licens= requirementy relate to
the provision of water for navi-
gation and power, md not to
other instream uses. The Roard
realires that the state has mwo
anthority to require releases of
stored water by the power com-
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River Basins Group

POLICY 5A - Snake River Basin

IT IS THE POLICY OF IDAHO THAT THE
GROUND WATER AND SURFACE WATER
OF THE BASIN BE MANAGED TO MEET OR
EXCEED A MINIMUM AVERAGE DAILY
FLOW OF ZERO MEASURED AT THE
MILNER GAUGING STATION, 3,900 CFS
FROM APRIL 1 TO OCTOBER 31 AND 5,600
CFS FROM NOVEMBER 1 TO MARCH 31
MEASURED AT THE MURPHY GAUGING
STATION, AND 4,750 CFS MEASURED AT
WEISER GAUGING STATION. A MINIMUM
AVERAGE DAILY FLOW OF 5,000 CFS AT
JOHNSON’S BAR SHALIL BE MAINTAINED
AND AN AVERAGE DAILY FLOW OF 13,000
CFS SHALL BE MAINTAINED AT LIME
POINT (RIVER MILE 172) A MINIMUM OF
95 PERCENT OF THE TIME. LOWER FLOWS
MAY BE PERMITTED AT LIME POINT
ONLY DURING THE MONTHS OF JULY,
AUGUST, AND SEPTEMBER,

The minimum flows established for the Snake
River at the Murphy and Weiser gauging sta-
tions are management constraints; they further
insure that minimum flow levels of Snake River
water will be available for hydropower, fish,
wildlife and recreational purposes. The estab-
lishment of a zero minimum flow at the Milner
gauging station allows for existing uses to be
continued and for some new uses above Milner,

-35-

It also means that river flows downstream from
that point to Swan Falls Dam may consist almost
entirely of ground-water discharge during por-
tions of low-water years. The Snake River Plain
aquifer which provides this water must therefore
be managed as an integral part of the river sys-
tem.

The minimum flows established for Johnson’s
Bar and Lime Point are contained in the original
Federal Power Commaiission license for the Heils
Canyon hydropower complex. By adopting these
flows, the Idaho Water Resource Board recog-
nizes the importance of minimum flows to
downstream uses and makes their maintenance a
matter of state water policy. Article 43 of the
power license provides that:

“The project shall be operated in the inter-
est of navigation to maimtain 13,000 cfs flow
in the Snake River at Lime Point (river mile
172) a minimum of 95 percent of the time,
when determined by the Chief of Engineers to
be necessary for navigation. Regulated flows
of less than 13,000 cfs will be limited to the
months of July, August, and September,
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'River Basins Group

The River Basins Group contains resource man-
agement policies specific to the state's three major
river basin networks: the Snake River Basin, the
Bear River Basin in southeast Idaho, and the north-
ern Paphandle river basins,

® Shake River Basin

SA - SWAN FA[J.S AGREEMENT

L
MER]
a4

.
AT N e ‘,‘:.

Comment: The Swan Falls Agrcement was signed

in 1985 by the Stafe of Idaho and the Iiaho Power
Company. The ldaho Water Resource Board is com-
mitted to continmed implementation of this agree-
ment. Mimrmm flows in the Snake River are crucial
to the Swan Falls Agreement. During portions of
low water years, river flows downstream from
Milner Dam o Swan Falls Dam consist almost en-
tirely of ground water discharge. The Eastern Snake
Plain aquifer which provides this water must there-
fore be managed conjunctively as an integral part of
the river system. This agreement also calls for the
adjudication of water rights in the Snake River Basin
to enhance the state’s water management capabili-

5B - SNAKERIVERN[[NIMUMFLOWS

17

Comment: In licensing the Milner hydropower
project, the Federal Boergy Regulatory Commission
(FERC) specified "target flows" for the Snzke River
at Milner. The target fiow mmst be satisfied only
when water in excess of prior irrigation rights is
available. Water for target flows may be acquired
from storage or may be leased from the Upper
Snzke Rental Pool. The State should seek to acquire
water whenever it becomes available in order to
1itigate the impacts of low flow below the Dam.,

The minimum flows established for the Snake
River at the Murphy and Weiser gaging stations are
management and permitting constraints; they forther
insure that the State will be able to assure an ade-
quate hydropower resource base and better protect
other values recognized by the State such as fizh
propagation, recreation, and aesthetic interests, all
of which would be adversely impacted by an imade-
quate stream flow.

The minimum flows established for Johnson's
Bar and Lime Point are contained in the original
Federal Power Commission (now FERC) license for
the Hells Canyon hydropower complex. By adopting
these flows, the Idaho Water Resource Board recog-
nizes the importance of minimum flows to down-
stream uses and makes their maintenance a matter of
state water policy. Lower flows may be permitted at
Lime Point during the months of July, August, and
September, during which time the operation of the
Hells Canyon dams shall be in the best interest of
power amdd navigation as determined by the Corps of
Engineers and Idaho Power Company as owner of
the Hells Canyon power facilities.

The Idaho Warer Resource Board recognizes
that FERC license requirements relate primarily to
the provision of water for navigation and power and

_ not to other instream uses. The Board r=alizes that
- the state has no authority to require releases of

stored water by the power company, but believes the
license conditions serve the public interest. When
the Hells Canyon hydropower complex is relicensed,
the Water Board will reevaluate the public interest,
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BE IT FURTHER RESOLVED that the water district treasurer shall maintain sa1d
amounts in a separate account and that payment there from shall ONLY be made
when authorized by the upper valley Committee of Nine members.

RENTAL POOL PROCEDURES OF COI\MTI'EE OF NINE

BE IT RESOLVED that the following Rental Pool Procedures be approved by the
Idaho Water Resource Board as follows:

_See the Renta_l Pool Section.

21. WATERDISTRICT 1 POLICY PbsmON

WHEREAS, there are currently many issues that potentlaﬂy can change water
distribution patl:ems and water supplies in Idaho; and -

WHEREAS water users are now bemg asked to fund experts and attorneys in
preparation for negotiations and/or hugauon, and

WHEREAS, the Water users of Water D1stnct 1 and their representaﬁves, the
Committee of Nine, wish to have .a clear representation ‘of the position of Snake
River irrigators, and establish the following as the gmdlng prmc1p1es in any and

. a]l negotiations and litigation:

A, Adm:mstranon of water nghts that have been or wﬂl be adjud.tcated in the
. SRBA must recognize traditional distribution and water management.

B.  The zero minimum flow at Milner, as established in the state water plan be
recognized as the Water District 1’s position, and that there can be no call
for deliveries below Milner by downstream interests,

C. Releases past Milner must be consistent with state law and limited to
annual arrangements approved by the Committee of Nine and IWRB.

D. Aﬁy changes in upstream water rights that would allow water to be
transferred below Milner shall be by Committee of Nine agreement only
~ or will be vigorously opposed. o -

NOW, THEREFORE, BE IT RESOLVED by the water users of Water District 1,
that the Committee of Nine is anthorized to allocate sufficient funds to protect and
defend these principles in negotiations with the federal government and Indian
fribes and in challenging and defending claims in the Snake River Basin
Adjudication or other necessary litigation.

| 2122. ADMINISTRATION
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In Re SRBA

Case No. 39576

IN THE OISTRICT COURT OF THEE FIFTH JUDICIAL OISTRICT CF TEE
STATE OF IDAHO, IN ANO FOR THE COUNTY OF TWIN FALLS

PARTIAT, QECREE PURSUANT TO
I.R.C.P. 54(b) FOR

Water Right 02-00100

HAME & ADORESS:

IORHO POWER COMPANY
PC BOX 83720
BGISE IO 83707

SOURCES: SNAKE RIVER Tributary: COLUMBIA RIVER
COVE CREEK ‘Tributary: MALAD RIVER
MAELAD RIVER Tributary; SNAKE RIVER
THOUSAND SPRINGS Tributary: SNAKE RIVER
SHOW BANE SPRINGS Tributary: SNAKE RIVER
CLEAR LAKE Tributary: SNAKE RIVER
SAND SPRINGS CREEK Tributary: SNAKE RIVER

QUANTITY: 2150.00 CFS

PRIORITY OATE: 01-17-1900

PGINTS OF OIVERSICN:

PURPOSE AND
‘PERIOO OF USE;:-

TO02s ROLE S18 LOT 10
LOT 11

TOSS R18E S31 LOT 8

(SESWSE) Within Owyhee County .
(NWSESE) Within Ada County (Swan Falls Dam)

(FESW) Within Twin Falls County

LOT 9 (NWSW) Within Jerome County (Shoshome Falls)
_T108 R18E S04 LOT 2 (RWNW) Within Twin #alls County (Twin Falls)
LoT 3 {NENW)
TO06S R12E §07 LOT 10 (SWNESE) Within Elmore County
LoT 5 (SWNESE) Within Gooding County (Bliss Oam)
T078 RI3E 502 LOT 7 (SESW) Within Gooding County (Lower Saimon
Lor 8 (SWSW) Falls) '
TO8S RISE S02 LOT 1 {NWNE) Within Gooding County
LoT 2 {NWNE) Withip Twin Falls County {(Upper Salmon
Falls)
TO06S RI3E S25 SWSW Within Gooding County
535 RENW
NENW (Injection)
NENW (Rediversion) (Mzlad River)
7068 RI13E S25 SWSW Within Gooding County (Malad River)
T068 RI3E S36 NURE
TO8S R14E SO8 SWNRSE Within Gooding County
NESWSE . .
NWSHSE
SESWSE (Thousand Springs, Snowbank Springs)
T09S R14E 502 LOT 7 (NESWSE) wWithin Gooding County (Clear Lake)
TO08S R14E S17 SENWSE Within Gooding Ceunty {(Sand Springs
’ - Creek)
PURFPOSE CF USE PERIO0Q OF USE QUANTITY
POWER 01-01 TO 12-31 2150.00 CFs



Power generztion is at Swan Falls Dam Power Plant, Shoshcope Falls
Power Plant, Twin Falls Power Plant, Bliss Dam Power Plant, Lower
_Salmon Falls Power Plant, Upper Salmen Falls Power Plant, Lower
Malad Gorge Power Plant, Upper Malad Gorge Power Plant, Clear Lake
Power Plant apd Thousand Spring Power Plant.

PLACES OF USE: POWER Within Ada County
T02s RO1E S1B LOT 11 (SESE} (Swan Falls Dam Power Plant}
POWER Within Jerome County
,T039S R17E S36.L0T 15 {NESE} (Shoshone Falls Power Plant)
POHER Within Twin Falls County
T10S R1BE sS04 LOT 3 {NE¥W} (Twin Falls Power Plant)
POWER - Within Gooding County
T06S R1ZE S07 LOT 5 {NESE} {Bliss Dam Power Plant}
POWER Within Gooding County
TD7S R13E S02 -LOT 7 {SESW]} {Lower Salmon Falls Power Plant}
POWER ° Within Twin Falls County

T0BS R13E S02 LOT 4 (NWNW}
503 LT 1 {NENE}

nor 3 {(NWNW} (Upper Salmon Falls Power Plant)
BOWER within Gooding County
TO6S R13E S27 LOT. 2 {SWSH) (Lower Malad Gorge Power Plant}
POWER Within Gooding County
TDES R13E S35 NENW (Upper Malad Gorge Power Plant)
POWER Within Gooding County

TOBS R14E S08 Lot 3. (NESW} (Thousand Springs Power Plant}

PORER Within Gooding County
TO5S R14E SD2 LOT 7 {SWSE} (Clear Lake Power Plamt}

POWER Within Gooding County
TOBS RI14E 508 LOY¥ 3 {NESW} ([Thousand Springs Power Plant}

OTHER PROVISIONS RECESSARY FOR DEFINITION DR ADMINISTRATION OF THIS WATER RIGHT:

1. Water right nos. 02-00100, D2-02032A, 02-04000A, and 02-0D4001A collectively entitle
Idsho Power Company to an unsubordinated water right, except as provided in paragraph
nos. 3 and 4 below, to average daily flows of 3300 C¥S from April 1 to October 21 and
5600 CFS from November 1 to March 31 as measured at the “Murphy Gaging Station” described
below in paragraph no. 2. These flows are not subject to depletion, except for
depletions caused hy the lawful exercise of those water rights identified im paragraph
nos, 3 and 4 below, and except for depletions resnlting from any diversions or uses of
the waters identified in paragraph 5 helow. Water right nos. 02~-00100, 02-02032a, 02~
04000a, and 027;04001% are satisfied when the average daily flows set forth herein ares met
or exceeded. Average daily flow, as used herein, shall be based upon actual flow
conditions; thus, any fluctnations resulting from the ocperation of Idahc Fower Company
facilities shall not be considered in the calculation of snch.flows. Flows of water
porchased, leased, owned or othexwise acquired by Idaho Power Company from sources
upstream of its power plants, including above Milnar Dam, and conveyed to and past its
plants below Milner Dam-shall be considered fluctuations resulting frem the operaticn of
Idaho Power Company facilities.

2. The “Murply Gaging Station” is located at latitude 43 degrees 17 minutes 31 seconds,
longitude-116 dégrees 25 minutes 12 seconds, in TD1S RO1wW, S35, NWNESE, Boise Meridian,
Ada County Hydrologic Unit 17050103, on the right bank 4.2 miles downstream from Swan
Falls Power Plant, 7.5 miles WE of Murphy, Idaho at river mila 453.5.

3. This water right is subordinate to the lawfnl exercise of water rights of those
persons dismissed from Idaho Power Co. v. State of Idaho, Case No. 81375 {Fourth Judicial
Dist. Feb, 16, 1530}.



4, This water right is subordinate to the lawfnl exercise of water rights of those .
persons who beneficially used water prior te October 1, 1984 and who filed an application
or claim for said use by June 30, 198B5.

5. For the purposes of the determination and adnﬁ.n.:i.strati'on of this water right, no
portion of the waters of the Spake River or surface or ground water tributary to the
Spake River upstresm from Milner Dam shall be considered. This water righbt may not be
administered or enforced against any diversions or uses of the waters identified in this
paragraph.

6. This partial decree is consistent with the Swan Falls Agreement dated October 235,
1384, the Contract to Implement Chapter 258, Sess. Laws, 1983 dated October 25, 1984 and
the Consent Judgments entered in Ada County Ciwil Cases Wos. 62237 (Mar. 9, 1930} and
81375 (Feb. 16, 1980), The Swan Falls Agreement dated October 25, 1984, shall not be
merged into nor integrated with this partial deczee, but shall rema_i_n in full force and
effect independent of this paxtial decéree.

7. This partial decree is subject to such gemeral provisions necessary for the definition
of the water rights or for the efficient administration of the water rights as may be
ultimately determined by the court at a poiot in time ac later than the entry of a final
onified decree. I_C. Section 42-1416(§).

JOHN M. MELANSON
Presiding Judge
Snake River Basin Adjudication

ROLE 54 (b} CERTIFICATE

With respect to the issues determined by the ahbove judgment or order, it is hereby
CERTIFIED, in accordance with Rule 54 (b}, T-R.C_P., that the court has detezmined that
that there is no just reason for delay of the entry of a final judgment and that the
court has and does hereby direct that the ahove jadgment or order shall be a fimal
judoment upon which executicn may issue and an appeal may be taken as provided by the
Idabo Appellate Rules.

JOHN M. MELANSON
Presiding Judge
Snake River Basin Adjudication



IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDRHO, IN AND FOR TEE COUNTY OF TWIN FALLS

In Re SHBA PARTIAL DECREE POURSUANT TO
. I.R.C.P. 54(b} FOR
Case No. 39576

Water Right 02-4000pm

NAME & ADDRESS: - STATE OF IDABO
TRUSTEER
STATEHOUSE
PO BOX 83720
BOISE ID 83720
SOURCE: ) SNAXE RIVER Tributary: COLUMBIA RIVER ,
DUANTITY: 90.00 CFS
PRIORITY DATE: 01-17-1900

POINT OF DIVERSION: TO2S ROLR S18 LOT 10 (SESWSE) Within Owyhee County
LOT 11 (NWSESE} Within Ada County

PURPOSE AND

PERIOD OF USE: PURPOSE OF USE FERIOD OF OSE QUANTITY
PCHER, 04-01 TO 10-31 %0.00 CFs
Power generation is at the Swan Falls Dam Power Plant,

PLACE OF USE: POWER Within Ada County

T02S RO1E 518 LOT 11 [SESE]

CTEER PROVISIONS NECESSARY FOR DEFINITION OR RDMINISTRATION OF TEIS WATER RIGHT:

1. Legal title to this water right is held in trust by the State of Idaho, by and through
the Governor, for the benefit of Idaho Power Company as the user of the water Ffor poOwar
purposes and for the benefit of the people of the State of Idaho. In additien to the
subcrdination defined in paragraph nos. 4 and 5 below, this water nght shall be subject
to subordination to and depletion by future bemeficial uses under water rights acquired
pursuant to applicable state law, unless any such water right is wnlawfully exercised or
~such use depletes or will deplete the average daily flow of the Snake River below 3900
CFS from April 1 to October 31 or below 5600 CFS from November 1 to March 31 as measured
at the ™Murphy Gaging Station” described below in paragraph neo. 2. Average dajly flow,
as used herein, shall be based upon actual flow conditions; thus, any fluctuations
resulting from the operation of Idaho Power Company facilities shall not be considered in
the calenlation of such flows. Flows of water purchased, leased, cwned or ctherwise
acquired by Idaho Power Company from sources upstream of its power plants, including
‘above Milner Dam, and cenveyed to and past its plants below Milner Dam shall be
considered fluctuations resulting from tbe cperation of Idaho Power Company facilities.

2. The “Murpby Gaging Station” is located at latitude 43 degrees 17 minutes 31 seconds,
longitude 116 degrees 25 mimutes 12 seeonds, ir T01S ROIW, S35, NWNESE, Boise Meridian,
Ada County Hydrologic Unit 17050103, oo the right bank 4.2 miles downstream from Swan
Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. Idabo Power Company, as user of the water for power purposes and a beneficiary of the -
trust referenced ahove, is entitled to use the water available at the facility identified
herein to the extent of its actual beneficial use but not to exceed the “QUANTITY” set
forth above, and to protect its rights to such use of the water as provided by state law
against depletions or claims not in acecrdance with state law. .

4. This water right is subordinate to the lawfnl exercise of water rights of those
persons dismissed from Idaho Power Co. v. State of Idaho, Case Fo. 81375 (Fourth Judicial
Dist. Feb. 16, 1980). .



5. This wate;: rigbt is subordinate to the lawful exercise of water rigbts of those
persons who beneficially used water prior to Octcber 1, 1984 and who filed an application
or claim for said use by June 3D, 198S.

6. For the purposes of the.determination and administration of this water right, no
portion of the waters of the Snake River or surface or ground water tributary to tbe
Snake River upstream from Milner Dam sball be considered, This water rigbt may not be
administered or enforced against any diversions or uses of the waters identified in this
paragrapb.

7. This partial decree is consistent with the Swan Falls Agreement dated October 25,
1984, tbe Contract to Implement Cbapter 259, Sess. Laws, 1983 dated October 25, 1984 and
the Consent Judgments entered in Ada County Civil Cases Nos. 62237 (Mar. S, 1990) and
81375 {Feb. 16, 1830). The Swan Falls Agreement dated October 25, 1984, shall not be
merged into nor integrated with this partial decree, but shall remain inm full feorce and
effect independent of this partial decree.

8. This partial decree is subject to such general provisions necessary for the definitien
of the water rigbts or for the efficient administration of the water rights as may be
ultimately determined by the court at 2 point in time no later than tbe entry of a final
unified decree. F.C. Section 42-14l16(6).

JOHR M. MELANSON
Presiding Judge
Snake River Basin Adjudication

RULE 54{b) CERTIFICATE

Hith respect te the issues determined by the above judgment or eorder, it is bereby
CERTIFIED, in accordance with Rule 54(b}, EX.R.C.P., that the court bas determined that
tbat there is neo just reasen for delay of the entry of a final judgment and that the
court bas and doss bereby direct that the above judgment or order sball be a Ffinal
judgment vpon which execution may issue and an appeal may be teken as provided by the
Idaho Appellate Rules.

JOAN M. MELANSON
Presiding Judge
Spake River Basin Adjudication
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LAWRENCE G. WASDEN
Attorney General

CLIVE .
Deputy At
Chief, Nat

STRONG
torney General
ural Resources Division

MICHAEL C. ORR (ISB # 6720)
Deputy Attorney General
Natural Reésources Division

700 West Jefferson Street Room 210
P.O. Box 44449 ' ‘
Boise, ID [83711-4449

(208) 334:2400

Attorneys |for the State of Idaho

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

InRe SRBA

Case No. [39576

Subcase nos. 00-92002GP, 02-00200,
02-00201, 02-00223 and 02-00224

STATE OF IDAHO’S MOTION FOR
PARTIAL SUMMARY JUDGMENT
RE: MIL.NER ZERO MINIMUM
FLOW

Pursuant to Rule 56 of the Idaho Rules of Civil Procedure and Idaho Code §§ 42-

1411 and
(“State”),

1ssues:

42-1412, the State of Idaho, by and through the Idaho Water Resource Board

hereby moves this Court for partial summiary judgrent on the following two

STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER ZERO MNIMUM FLOW

PAGE1OF 5




(1)| That the first sentence of General Provision No. 4 in the Director’s

recommengiations for the Basin 02 General Provisions (subcase 00-92002GP) should be

clarified td read as follows:
The flew of the-Snake River at Milner Dam may be reduced to zero, and
water rights using water downstream from Milner Dam have no right to
call for the delivery, or seek the administration, of the flow of the Snake

River or surface and ground water tributary to the Snake River upstream
from Milner Dam. ‘

(2) That the following condition should be included in the “Qther Provisions
Necessary| for Definition/Administration of this Water Right” section of the partial decree

for water right 02-0200:

e flow of the Snake River at Milner Dam may be reduced to zero, and
water rights using water downstream from Milner Dam have no right to
1 for the delivery, or seek the administration, of the flow of the Snake
iiver or surface and ground water tributary to the Snake River upstream
from Milpner Dam.

e grounds for this motion are set forth in the supporting memorandum and

affidavit filed herewith. The State requests oral argument on this motion.

Respectfully submitted this /& Pay of_(Derpser 2009,

LAWRENCE G. WASDEN
Attorney General

CLIVE J. STRONG

Deputy Attorney General

Chief, Natural Resources Division
MICHAEL C.ORR
Deputy Attorney General

Weelo (P

STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER ZERO MINIMUM FLOW
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CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that on this /& %day of COCTBBeR 2009, 1
cansed a thue and correct copy of the foregoing STATE OF IDAHO’S MOTION FOR
PARTIAL| SUMMARY JUDGMENT RE: MILNER ZERO MINIMUM FLOW to be
filed with the Court and served on the following parties by the indicated methods: '

Clerk of the SRBA Court .
253 Third Avenue North % o dl‘gﬁivery
P.O.Box 2707 . . .
Twin Falld, Idaho 83303-2707 % a1 Rocelpt Requested
| [] Facsimile: 208.736.2121

Idaho Power Company U.S. Mail
] Reprgsefétec}(by: (] Hand Delivery
Pame]ss " ,78(: et [] Certified Mail, Return Receipt Requested
eckt i [] Overnight Mail
Boi ]D 83707 [] Facsimile: 208.388.6935

o1se, E-mail: JamesTucker@idahopower.com
Idaho Power Company 5 U.S. Mail
5 I;]elplrées;,:lted by: ] Hand Delivery

g S [] Certified Mail, Return Receipt Requested
Shelley M. Davis [] Overnight Mail
Barker, Rosholt & Simpson, LLP [] Facsimile: 208.344.6034

1010 W. Jefferson, Suite 102 X E-mail: ks@ d.aho{wate rs.com
Boise, [D183701-2139 D E-mail: smd@idahowaters.com
Idaho Power Company U.S. Mail

Represented by: [] Hand Delivery

James 8. Lochhead [] Certified Mail, Return Receipt Requested
Michael A. Gheleta [] Overnight Mail
Brownstein Farber Hyatt Shrek, P.C. [] Facsimile: 303 53.0904
410 17" St., Suite 2200 5 E-mail: mgheleta@bhfs.com
Denver, C:OIOfado 80202 g E—maﬂ; 'Iochhea’d'mg:com -

STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT RE: MILNER ZERO MINIMUM FLOW
PAGE3 OF 5




Randall C.;Budge

Candice M. McBugh

T.J. Budgg

Racine Olson Nye Budge & Bailey,
Chartered

101 South|Capitol Blvd., Suite 208

Boise, Idaho 83702

Josephine [P. Beeman
Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, Idaho 83702

Dana Hostetter

HBostetter Law Office
608 West [Franklin Street
Boise, Iddho 83702

David W.| Gehlert

Trial Attarney, Natural Resources Section
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. MEMORANDUM
Date: April 9, 1987 —%—
To: File 01-7011
From: L. Glen Saxton
RE: ANALYSIS OF REQUEST FOR EXTENSION OF TIME REC'D 2-26-87

Past action in connection with permit 01-7011 is sﬁmmarized
as follows:

— June 29, 1977 - Permit was approved
- June 1, 1982 - Proof due
March 31, 1982 - Extension of time granted based on due

diligence designating June 1, 1987 as the new proof due
date.

- Feb 26, 1987 - 2nd request for extension of time received.

The request for an extension of time requests a duration of
approximately & years and 7 months (to Jan. 1, 1995) in which to
submit the proof of beneficial use based on FERC related delays.

FERC related actions in connection with the permit are as
follows:

— Nov. 5, 1980 - Application for preliminary permit
submitted to FERC.

- August 12, 1931 —~ FERC order issued granting a preliminary
permit to study the feasibility of the project.

- July 27, 1984 - Applic. for major license submitted to
FERC. The application has not yet been acted upon.

Assuming FERC has not acted upon the app. for license by May
30, 1987 (proof due June 1, 1987), the delay caused by FERC will
be about 2 years and 10 months. This is the amount of time for
which the extension should be approved. If delayed further by
FERC’s inaction on the applic. for license, additional time can
be requested for delays after June 1, 1987. The department
should not consider the time in which the applicant or permit
holder is studying the feasibility of a proposed project as a time

LJoREn i)
;o TEBza e
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delay attributable to FERC.

The department should add a subordination condition to the
request for extension of time if approved.
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April 13, 1987

Jobn Rosholt
P. O. Box 1906
Twin Falls, ID 83303-1906

Dear John:
Re: Permit No:. 01-7011 - Request for Extension of Time

As a follow up to your telephone conversation with Phil Rassier of
this office on April 8, 1987, I am forwarding the language of the
department’s subordination condition relatwe to hydropower uses.

The condition reads as follows:

The rights for the use of water acquired under this permit shall be
junior and subordinate to all other rights for the use of water, other
than hydropower, within the state of Idaho that are initiated later in
time than the priority of this permit and shall not give rise to any
right or claim against any future rights for the use of water, other
than hydropower, within the state of Idaho initiated later in time than
the priority of this permit.

The department plans to add this condition to the pending request
for extension of time.

Please advise this office at your earliest convenience if you have
questions. )

Sincerely,

. L. GLEN SAXTON e \% ‘._‘
Chief, Operations Bureau Q%“gg% “.-‘ ﬁt :
LGS:rf . B‘B §

. \"C-B &q‘ﬁ :

cc: Phil Rassier



Exhibit 36



NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
ATTORNEYS AT LAW

THOMAS G. NELSON Boise QOffice
JOHN A, ROSHOLT 142 3rg AVENUE NORTH 1020 MAIN ST.. SUITE 300
1. EVAN ROBERTSON RO, BOX 1906 EO.BOX N9
STEVEN K. TOLMAN TWIN FALLS, IDAHO B3303-1306 BOISE, IDAHO 89022139
fAMES C. TUCKER TELEPHONE (208) 734-0700 TELEPHONE {208) 336-0700
TERRY T. UHLING
F. BRUGE COVINGTON
LAIRO B, STONE
JERRY JENSEN
GARY . SLETTE
CAROLYN M. MINDER
RUTH D, SIMPSON

May 8, 1987

L. Glen Ssaxton, Chief

Operations Bureau

Idaho Department of Water Resources
Statehouse

450 W, State Street,

Boise ID 83720

RE: Permit No. 01-7011
Regquest for Extension of Time

Dear Glen:

Excuse the delay in responding to your April 13, 1987;
letter. Yesterday was my first opportunity to discuss it at a
joint meeting of the Twin Falls Canal Company and North Side
Canal Company Boards of Directors.

In the event that my clients were willing to consider
the imposition of an ex post facto condition on the permit,
shouldn'’t the proposed language be consistent?

I am enclosing £or your information a copy of your
letter of BApril 13, together with a copy of the 1anguage
submitted to FERC as part of IDWR'sS intervention concerning the

Milner 1license. I - also enclose a copy of the original
subordination language that appeared in the Hells Canyon
license, : e

To date, Twin Falls and North Side have consented to
‘the subordination of three water permits for power purposes,
North Side cCcanal Company has consented to the subordination -of
01-7010 and (Ql1l~7084 and Twin Falls has consented to the
subordination of 0l1-7063.

My reason for writing is two-~fold. One, to point out
the inconsistency of the language that you propose to FERC £from

your letter of April 13. Secondly!ﬁ_ SEI are toc agree
sk %E 3& from junior

FLB Z4 1988
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L. Glen Saxton, Chief

Operations Bureau

Idaho Department of Water Resources
May 8, 1987

Page - 2

diversions for any uses outside of the Snake River Basin, yet
in I1daho; protected from junior groundwater recharge projects:
and from non-consumptive users who could divert water around
the power plant under the proposed subordination provision. To
date it has not been important to make these points with the
Department since all of the hydropower permits which my clients
have agreed to subordinate were.essentially additional uses of
waters already diverted into their <canals under earlier
irrigation priorities. 1In the case of the Milner Power Plant,
we have an application standing on its own with a 19877
priority. ) ' .

I have taken a draft of your letter and marked it with
language that would make accepting the subordination .less
- painless, As you know, accepting the subordination may well
wreak havoc on financing of the power plant, In cases of those
plants built in the canal systems, obviously the ability to
deliver the same molecules of water under early irrigation
rights eliminated the impact of the subordinations, '

At the time of the issuance of the Hells Canyon
license, the subordination was to irrigation of lands and other
beneficial consumptive uses in the Snake River Water Shed. 1in.
your proposed language, non-consumptive uses such as
groundwater recharge could take the total flows of the upper
Snake available to the Milner ©Power ©Plant and put them
underground eliminating any generation at the project. The
language would also facilitate a non-consumptive diversion of
water above the project for fish propagation or some other
non-consumptive purpose with a return of the water below the
project. PFinally, the language would facilitate a diversion of
surplus flows of the Snake River to the Bear River Basin for
any purpose.

While I recognize the Department's lack of empathy for
power generation generally, it seems to me that our hydropower
rights deserve some measure of protection, Please consider my
proposed language, N P
E3ﬁ§éﬁ£gﬁ#mi££3

Fty 44 1988
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L. Glen Saxton, Chief
Operations Bureau
Idaho Department of Water Resources

May 8, 1987
Page - 3

Thank you for your consideration of this matter.
Sincerely,

(ﬁ:,.. &#« ef

JOHN A, ROSHOLT

JAR:dchb
43731

c¢: Phil Rassier




sfe of Idaho | o
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 450 W. State Street, Boise, Idaho

CECIL D. ANDRUS Mailing address:
Goveinor Statehouse
- Boise, ldaho 83720
A. KENNETH DUNN (208) 334-4440
Director

April 13, 1987

John Rosholt
P. 0. Box 1906
Twin Falls, ID B83303-1906

Dear John:
Re: Permit No, 01-7011 - Request for Extension of Time
As a follow up to your telephone conversation with Phil Rassier of

this office on April ‘8, 1987, I am forwarding the language of the
department’s subordination condltlon relative to%d power uses.

AsD Dnsusdws “FE e .u)g\/cubf

The condition reafls as follows: ' LorSunnp

The rights for use of water acquired under ghis permit shall be
junior and suborgingfe to all other rights for theuse of water, other
than hydropowery within thestate of Idaho that are initiated later in :
time than the prjority of this permit and shall not give rise to any
right or claim Against any/ Ruture rights for the et;ise of water, other \/

than hydropowerd within th later in time than

te of Idaho initiat .
the priority of this pe ift. SwmATINe beirefeicnk

The department plans to add\ this condition to the pending regquest
for extension of time.

Please advise this office at
questions.

ur earliest convenience if you have

Since rely,

. Lor

L. GLEN SAXTON
Chief, Operations Bureau

Sune (:)-1-4 Basim oF The

LGS:cf

cc: Phil Rassier %‘m" "g}ﬁw
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Projects Nos. 1971, 2132
and 2133

{Cont'd)

Article U1. The project shall te opersted in such manner
es vill not confliect with the future depletion in flow
of the waters of Snake River and its tributaries, or
rrevent or fnterfere with the future upstream diversion
and use of such weter slbove the baclomter created by
the project, for tke irrigation of lands and other
beneficisl consumptive uses in the Snake River waterhead.

LU

Qorer oy

Article k2. In the interest of flood control the Licensee
shall operate the project as follows:

RS T

(a) The total 1ive storage space of sbout 1,000,000
| acre-feet between elevation 1970 and elevation
! ' 2C77 mean sea leve)l will be made available for
. flood control use if and as required.

t

(b) The reservoir level elevation vill be no higher
< | than elevation 2034 by 1 March of each year to

- provide about 5C0,000 acre-feet of storage space
foi* fleod control use at that time each year.

(c) £dditional storage space required up to 500,000
acre~feet vill be obtained by evacustion as
necessary during the menth of Marzh in a manner
to insure availability on oi before 1 April of
the total storage capacity needed for flocd control,
as estimated by the Corps of Engineers. This space
will be retained until capture of flood flows is
vequested by the Corps of Engineers, subject to
possible involuntary storage as may be required
due to temporary inflows in excess of outlet
capacity, or until refilling in the interest of
power output 15 authorized Ly the Corps of Engineers. -
In the event of involuntary storage, full ccpacity 11

will be repgained os soon as possible,

(d) During the flood storage period controlled outflovs
will be as requested by the Corpz of Engineers.
Daily outflows of 30,0C0 dcre-feet, as a minimum,

will be permitted when required for power purposes.
B H‘-fﬁé‘ﬂ

minimum poel, evaluatiaon 1975, including gated ' %

outlet capacity plus one-half of the ultimate

turbine capocity, is to be provided by the LicenseeFEB 24 frelele]

{e} In order to achieve the above operation for flood
cantrol, discharge capacity of 55,000 c.T.8. at

(£) The above conditions will be subject to review from
time to time as requested by the Licensee or Fhe
Corps of Engineers. ® P




Commission for the Milner Project Wo.
River in Twin Falls, Cassia, Jerome and Minidoka Counties,
Idaho, near the town of Burley on lands managed by the U©.S.

Bureau of Reclamation

proceeding on the Milner Project 'No. 289%9-003 is in the
public interest because the Applicants and the Commission

need to know the policies of the State of Idaho regarding

Iv.

The Department's participation in t Commlsslon

2899-003 on the Snaké

the proposed hydroelectric development at the Milner Project

site.

Position of Department

v. .

The Department's position -is that any license

issued by the Commission to the Twin Falls Canal Company and

North Side Canal Company should be subordinated to upstream
deplétionary uses. Specifically, the Department requests

the Commission to include the following provision in any

. license

Project: -

issued for the proposéd Milner Hydroelectric

The Project shall be operated in such manner
as will not conflict with the future depletion
and flow of the waters of the Snake River and
its tributaries, or prevent or interfere with
the future upstream diversion and use of such
water above the back water created by the pro-
ject, as needed for upstream development in
the public interest, or give rise to any right

‘or ¢laim against any futm@fs for the use
ﬁf@

MOTION TO INTERVENE, Page 3
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of water, other than hydropower, within the
State of Idaho initiated later in time than
the priority for any rights to the use of
water acquired for the project.

Basis For Department's Position

VI.
The Constitution of the State of Idaho iprovides
that the wazers of the state are subject to the regulation
and control of the state. Idaho Cost. art. 15, §§ 1, 3.
VII.

The Constitution of the State of Idaho provides
that the Idaho Water Resource Board shall have the power to
fofmulate and implement a state water plan. Idaho Const,
art. 15, § 7.

VIII.

The Idaho Water Resource Board has recently amended
the state water plan for the reach of the Snake River where
the proposed Milner Project will be located which imposes
new restrictions on water use. See Exhibit A, which is
attached hereto and is incorporated herein by reference.
' The ameﬁded state water plan provides a comprehensive plan
for the development of the water resources of the State of
Idaho. B

IX.
The State of Idaho has enégted legislation which

further implements the state's policy of subordinating

hydropower water rights to upstream c

o4

s uses. Idaho

" r

L. -

F

MOTION TO INTERVENE, Page 4
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.PARITMENI OF Wﬂ*;'\ RKRESOURCEY
ATE OFFICE, 450 W, State S Boise, Idaho

Malling address:
"~ Statehouse
. S " ' _ : Bolse, Idaho 83721
A. KENNETH DUNN : - ) . (208) 304-4440
R " . _ .
. SEPTEMBER 1, 1985

OEAR PERMIT HOLOER: ..

- ACCOROING TO OUR RECOROS, YOU ARE THE HOLOER OF A WATER PERMIT ON WHICH PROOF O
BENEFICIAL USE OF WATER HAS NOT SUBMITTEO BEFORE JULY 1, 1985, WHICH INOICATES YOU:
PROJECT IS NOT COMPLETE., THEREFORE, YOU NEEQ TO BE ANARE OF CHANGES IN IOAHO LAW
EFFECTIVE JULY 1, 1985, WHICH IMPACT ALL WATER PERMITS ISSUEQ BY THIS OEPARTMENT.

SPECIFICALLY, PURSUANT T0O SECTION 42-2030, IOAHO COOE, THE OEPARTMENT MUST REVIEW AL
PERMITS FOR WHICH OEVELOPMENT OF WATER USE Nﬁg NO COMPL ETEO ON OR BEFORE JULY I, 1985, T
DETERMINE IF THEY MEET THE NEW REQUIREMENTS. OF CHAPTER 2, TITLE 42, I0AHO COOE. RULE
ANO REGULATIONS GOVERNING THE RE-EVALUATION OF PERMITS ARE NOT YET FI NALTZED.” HOWEVER
IF YOU COMPLETEQ THE OEVELOPMENT UNOER YOUR PERMIT BEFORE JULY 1, 1985, YOU SHOULO SUBHMI
A PROOF OF BENEFICIAL USE STATEMENT, STATING. THAT THE PROJECT HAS COMPLETEO BEFORE JUL

1, 1985 SO THAT YOUR PERMIT WILL NOT BE SUBJECT TO THE REVIEW REQUIREMENTS OF SECTIO
- 42-2030, HHICH REAOS AS FOLLOWS:

-42-2030, REVIEW OF PERMITS - OPPORTUNITY FOR HEARING, - (1)THE OEPARTMENT SHALL
REVIEW ALL PERMITS ISSUED PRIOR TO THE EFFECTIVE OATE (JULY I, 1985] OF THIS
-SECTION, EXCEPT TO THE EXTENT A PERMIT HAS BEEN PUT TO BENEFICIAL USE PRIOR TO
.JULY 1, 1985, TO OETERMINE WHETHER THEY COMPLY WITH THE PROVISIONS OF CHAPTER 2,
-TITLE 42, I0AHO COOE, IF THE OEPARTMENT FINOS THAT THE PROPOSEQ USE OOES NOT
SATISFY THE CRITERIA OF CHAPTER 2, TITLE 42, I0OAHO COOE, THEN THE OEPARTMENT-
SHALL EITHER CANCEL THE PERMIT OR IMPOSE THE CONOITIONS REQUIREQ TO BRING THE
PERMIT INTO COMPLIANCE WITH CHAPTER 2, TITLE 42, I0AHO COQE. IF THE OEPARTMENT
FINOS THAT THE PERMIT SATISFIES THE CRITERIA ESTAB ISHED TN CHAPTER 2, TITLE 42,
I0AHO COOE, THEN THE OEPARTMENT SHALL ENTER AN OROER CONTINUING THE PERMIT.
[Z)THE ﬁEpARTMENT SHALL PROVIOE AN OPPORTUNITY FOR HEARING IN ACCOROANCE WITH
SEGTION 42-1701A, IDAHO COOE, ANO SECTIONS 67-5209 THROUGH 67-5215, IQAHO COOE,

FOR EACH HOLOER OF A PE RMIT THAT IS PROPOSEQ EITHER TO BE CANCELLEU OR MAOE
SUBJECT TO NEW CONDITIONS. .

YOU MAY OBTAIN PROOF OF BENEFICIAL USE FORMS FROM THE ﬁEPARTMENT IF YOU HAVE Al
. QUESTIONS, PLEASE LET US KNOW. -

. SINCERELY,

A Sl MR

,CHIEF OPERATIONS BUREAU :
e bt 44 1998 !

" . . mmmﬂ:mj
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FiLén, *.&“ _

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT Q f H THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

Case No. 94-00012
MEMORANDUM DECISION

InRe: SRBA
Case No. 39576

- NORMAN RILEY and ROBIN
RILEY, husband and wife,

Plaintiffs,
v.
CATHERINE ROWAN,
Defendant.

V\JVV\JV\J\JVV\JVVV

- . BACKGROUND

This action contestmg ownership of a water right was filed in the Spake River Basin
Adjudication (SRBA) by Norman and Robin Riley against Catherine Rowan, This follows the case
of Rowan v. Riley, Madison County Case CV-93-350, in which the Honorable James C. Herndon,
Presiding District Judge, held that he did not have subject matter jurisdiction to resolve the
ownership- of the water right at issue. The dispute is about a water right license issued in the
names of two deceased people. The enabling permit for the license is Water Permit 22-07280.
Trial was held followed by briefing by the parties. The following decision constitutes this court’s
~ findings of fact and conclusions of law. '

Memorandun Decislon
GALAWCLERKWRILEY MD
8728107 Page 1
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o L. FINDINGS OF FACT

A.  THEPARTIES

Plaintiffs, Nonman and Robin Riley, husband and wife, (the Rileys) own and farm lang in
Madison County. Robin Riley is the daughter of James “Jim” Howe. Jim Howe died on
March 4, 1992. By agresment with her sisters, Robin Riley is entitled 10 any farming interest
including water from her father’s estate. The Rileys claim that Water Permit 2207280 is a
personal property farming interest of Jim Howe’s estate which entitles them 10 ownership of the
water license that followed from the permnit.

- Defendant, Catherioe Rowan, s a Utah resident who owns real property in Madisop
County. Catherine Rowan Jeases her land to the Rileys for farming purposes. Catherice Rowan
was the sister of Jim Howe and is Robin Riley’s aunt.

B. THELAND

Caﬂ:eﬁneRowanandJ'nnHoweowneda vested remainder in 756 acres of land (the Farm)
dmdedtothembytheWebstcr-SouleFamCmporadon in 1944. This deed reserved a life estate
in their mother, Lucille Howe (Lucille). | | .

From 1969 1o the date of Lucilles death in 1983, Jim Howe leased and fared the laod
that constituted Lucille’s life astate. Therefore, prior to Lucille’s death, Jim Howe leased and
farmed the land in which he and Catherine Rowan held a future interest. After Lucille’s death,
mcFampassedethoweaudeheﬁneRomasmnmmwmonhﬁe simple absolute.

Between 1983 and 1988, Jim Howe contimued to farm all of the land--his one half and

Catherine Rowan’s balf under a lease. Facing bankruptey in 1987 and 1988, Jim Howe sought

Mmbesecmedbyhis'ownmshipinte;ostinrheFam. In 1988 Catherine Rowan desired to
partition the Farm to avoid personal lisbility for Jim Howe’s deb,

On Mazch 31, 1988, cross deeds ware executed dividing the Farm into two halves, Jim
Howewasﬂeededmeno:ﬂzemhﬂfvdmmapwmmandcwmhwkowmwasdwdedwe
gouthern half with al) appurtenances, (Exhibits JLK,M,N)

medisputedwaterisdmwnﬁ'omawenlacamdonthehnddmedtocwwﬁmkowan.
'I‘hewaterfromthc“soﬂweﬂ"mspﬁmaﬂlyusﬁtoinigatetbn_squthbalfgfﬂmmrmand,
secondarily, to supplement the irrigation of the north half, Theorigina]crossdwdsdidmtg;amj;
aninterestinthewaletfromthe“mthwell’toﬁmﬂowcforuseonhisland.

Memorandam Decision
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In order to service loans, Jim Howe’s lender required him to secure a right to water from
the “south well” located on Catherine Rowan's land, as well a5 an easement to maintain the
delivery system to the north lands. Jim Howe sougbt and Catherine Rowan granted an easement
(Corrected Agreement, August 3, 1988 Exiu‘bxt P)and a one-half i interest in the water from the

“south well” (Correction Grant Deed, August 11, 1988, Exhibit R). Jim Howe connnued to farm
his north land and Catherine Rowan'’s southern half under a Jease.

On December 5, 1991, Jim Howe executed a Bill of Sale of Goods and Chanels (Bill of
Sale) to the Rileys. The Bill of Sale lists “any and all water rights including . . . application
approved permit #22-7280 which is the water right associated with the well on Catherine Rowan’s
Southern portion of land.” Six months afier Jim Howe’s death in March 1992, the Rileys filed the .
Bill of Sale in Madison County.

After Jim Howe’s death, the Rileys farmed hoth halves of the original Farm pursuant to
a lease with Catherine Rowan for her southern half. In 1595 the working relationship between
Catherine Rowan and the Rileys deteriorated to the point that Catherine Rowan wanted to
discontinue renting her fand to the Rileys. The Rileys have continued 1o lease Catherine Rowan’s
land by court order issued in the original Madison County case. '

C.  THE WATER LICENSE FOR THE “SOUTH WELL”

On August 28, 1978, Jim Howe applied for a water pérmit from IDWR undey the names
of “Lucille W. Howe AND/OR Jim Howe.” From what would be called the “south well,” IDWR
granted the Water Pexmit 22-07280 allowing the appropriation 10.81 cfs of ground water from the
“south well.” The permit application also stated that Lucille Howe owned thie property that was
to be the place of use. Question 9(c) of the permit application states: “If the property is owned
by a person other than the applicant, describe the arrangement enabling the applicant.to make this
filing.” Question 9(c) was not completed by either Jim Howe or Lucille Howe teflecting that Jim
and Lucille filed as owners of the land. The permit also required proof of construction of work
and application of water to beneficial use 1 be submitted on or before Angust 1, 1983.

The well was constructed and Jim Howe timely filed a notice of completed development
for Water Permzt 22-07280 on February 7, 1983, with IDWR.

On August 23, 1989, IDWR issued a Beneficial Use Field Report for Warer
Permit 22-07280 listing the owner as “Lucille W. Howe or Jim Howe.” The Beneficial Use Field

Memorandum Decision
G\LAWCLERK\RE.EY.MD
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Report (August 23, 1989, Exhibit 5) confirmed that the conditions specified by the permit six
years earlier had been completed. S

On August 14, 1988, a Notice of Claim to a Water Right for the “south well,” Water
Permit 22-07280, was filed in the SRBA in the name of “Lucille W. Howe - Deceased, Jim W,
Howe and/or Catherine Rowan.”

On November 12, 1992, Robin Riley filed with IDWR a New Property Owner Notice of
Change of Water Right Ownership (Notice of Change) listing the Rileys as claimants. The Notice
of Change form asked if the change in ownership resulted in a splitting of the water right and the
“ves” box was checked, listing Water Permit 22-07280 as having besn split.

On November 24, 1992, IDWR sent a letter to Norman Riley indicating that Water
Permit 22-07280 had been splis into 22-07280A and 22-07280B. On December 2, 1992, IDWR
issued Notices of Claim to a Water Right o both the Rileys (Notice of Claim 22-07280B) and to
Catherine Rowan (Notice of Claim 22-07280A). The division of the original 10.81 cfs was
4,270 cfs to the Rileys and 6.540 cfs to Catherine Rowan.

On December 4, 1995, IDWR isszed Water Right License 22-07280 in the name of Jim
Howe and Lucille Howe, both deceased. In a December 6, 1995, letier to the Rileys and
Catherine Rowan, IDWR informed them of their right to request a hearing to review the terms and
conditions for Water Right License 22-07280 before IDWR pursuant to Idzho Code § 42-1701
A(3). Both parties filed petitions requesting a hearing.

The matter was heard on March 19, 1996, before an IDWR bearing officer. The officer

. concluded that a revocation of the license was not appropriate at that time. The officer belicved
that the ownership dispute did not undermine the authority of IDWR to issue the license under
Idaho Code § 42-219, despite the fact that IDWR named two deceased persons as owners of the

Thé Rileys filed this Complainz for Declaratory Judgmens Regarding Ownership of Water

Rights in the SRBA.

. DECLARATORY JUDGMENT STANDARDS
_ None of the parties have disputed the propriety of determining the issue of ownership of
the water right under Idaho's declaratory judgment statute, Idaho Code § 10-1201, et seq. See

Memorandum Degision
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also, L.R.C.P. 57. The standard for determining justiciability in a declaratory judgment setting
has been set by the United States Supreme Court: " t

The controversy must be definite and concrete, touching the legal relations of

parties having adverse legal interests. . . . It must be a real and substantial

controversy admitting a specific relief through a decree of 2 conclusive character,

as distinguished from an opinion advising what the law would be upon a

hypothetical state of facts.

Aeta Life Insurence Company v. Haworth, 300 U.S. 227, 24041 (1937).

This standard has been adopted by the Idaho Supreme Court, which held that “a
declaratory judgment must clarify and settle the legal relations and issues, and afford relief frorm
the uncertainty and controversy which gave rise to the action.” Harris v. Cassia County, 106
Idaho 513, 516, 681 P.2d 988, 991 (1984). See also, State v. Rhoades, 119 Idabo 594, 809 P.2d
455 (1991); Sweeney v. American Netiona! Bank, 62 1daho 344, 115 P.2d 109 (1941). Based upon
the facts presented at trial, the standard for declaratory judgment has been met. It is found that
the SRBA court has jurisdiction over the parties and the subject matter of this declaratory

judgmeni action.

1V. THE LEGAL RELATIONSHIPS AND DUTIES BETWEEN PARTIES

A determination of ownership of the water right requires a clear delinearion of the property
interests, legal relarionships, and duties between the parties.

A. JMHOWE 'S AND CATHERINE ROWAN'S PROPERTY INTERESTS IN THE FARM

The first inquiry is to determine Jim Howe's and Catherine Rowan’s interests in the Farm
when the initial application for the disputed water permit was filed on August 28, 1978. The
1944 deed sets forth Catherine Rowan’s and Jim Howe’s interests:

[R]emainder over in fee to her children, share and share alike, without restriction,
the lands hereinafter describes. Provided, however, that if any of the children of
the said Lucille Webster Howe die without issue, then their pro rata share shall
pass to their surviving brothers and sisters, share and share alike, in fee. If any of
themn die leaving issue, then their issue shall share by right of representation in fee.

(Exhibit B.)
The deed reserved a life estate in Lucille Howe. Lucille’s children were deeded the Farm

in fee simple, contingent upon. their dying with issue. Therefore, under the terms of the deed, Jim
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Howe and Catherine Rowan possesséd a contingent remainder in the Farm at the time Jim filed
the water permit application.
Idaho Code §55-111 entitled Suspension of Power of Alienation states:

The absolute power of alienation of real property cannot be suspended by any

limitation or condition whatever, for a longer period that during the contimance

of the lives of the persons in being at the creation of the limitstion or condition, and

25 years thereafter . . .; no trust heretofore or hereafter created, either testamentary

or inter vivos, shall be declared void, but shall be 0 construed as to eliminate parts

violating the above provisions, and in such a way that the testators or trustors

wishes are cagried out to the greatest extent permitted by this act.

Here, the deed expressly states that the extent of Lucille’s children’s interest in the Farm
is contingent upon whether or not the child dies with issue. This condition is subject to the
limitations provided for by Idaho Code § 55-111. If the contingency provided for by the grantor
could exist beyond the statutory period provided by Idaho Code § 55-111, the contingency must
be struck.

Any valid limitation or condition within a gift must occur or fail within 25 years of a life
in being at the time of creation of the restriction. Idaho Code § 55-111. The gift from the grantor
to the “children of Lucille Howe” i3 a class gift. A class gift is a gift of “aggregate sum to a
body of persons uncertain in number at the time of the gift, to be ascertained at a future time, who
are all to take in equal or some other definite proportions; share of each being dependant for its
ultimate smount upon the ultimate number.” Hepburn v. Winthrop, 83 F.2d 566, 570, 65 App.

D.C. 309 (1936). At the time of the creation of the deed, the ultimate mumber of Lucille’s
children with issue was indeterminable. Because there may have been unborn members of the
class at the time of creation, the unborn member of the class cannot be considered a life in being
for the purposes of Idaho Code § 55-111. At common law, a gift t0 a single class member in
violation of the rule against perpetuities voided the gift for the entire class. See Jor example,
Betchard v. Iverson, 212 P.2d 783, 786, 35 Wash, 2d 344 (1949). Because no member of the
class of Lucille’s children can be used as a measuring life, the only measuring life named within
the gift is that of Lucille Howe,

Idaho Code § 55-111 states that the absolute power of alienation cannot be suspended by
any limitation or conditiop for a period longer than the duration of the lives of persons in being

o~ .
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at the time of the creation of the condition and 25 years thereafier. Sipce, Lucille Howe js
necessarily the measuring life, the contingency stated in the deed must be definitively settled
within 25 years afier Lucille Howe's death to be valid. The gift's contingency that Lucille's
children must die with issue in order to take would not necessarily vest within 25 years of
Lucille’s death. The contingency in the gift is in violation of Idaho Code § 55-111.

Ydaho Code § 55-111 provides that “no trust beretofore or hereafter created, whether
testamentary or inter vives, shall be declared void, but shall be so construed as to eliminate parts

_violating the above provision, and in such a way that the {testators] wishes are carried out to the

greatest extent permitted by this act.” Therefore, the contingency contained in the deed is
severable from the gift. Severing the contingency from the deed results in Catherine Rowan and
Jim Howe owning a fully vested and indefeasible future interest in Lucille Howe’s life estate at
the time Jim Howe applied for Water Permit 22-07280.
B. THE LEGAL RELATIONSHIP BETWEEN CATHERINE ROWAN AND JivM HOWE
CREATED BY THE SHARED INTEREST IN THE FARM

During Lucille’s lifetime, legal duties existed between Jim Howe and Catherine Rowan
based on their co-ownership of the vested remainder interest in the Farm.

Idaho Code § 55-104 states that “{e]very interest created in favor of several persons in their
own right is an interest in common, unless acquired by them in partnership, joint interest. or as
community property.” In Idaho there is a rebuttable presumption févoring tenants in common,
with no right of survivorship. Powell v. Powell, 22 Idaho 531 (1912). The record contains no
evidence that the interest in the Farm was anything other than a tenancy in common.

Tenants in common are entitled to the use, benefit, and possession of the common
property, provided they do not exclude their cotenant from a like use, occupancy, and benefit.
Washington County Irrigation Dst. v. Talboy, S5 Idaho 391 (1935). The same duty exists between
co-remaindermen prior to a present possessory intcrest. Givens v. Givens, 387 S.W.24 851
(1965); Clark v. Lindsey, 25 N.E. 422 (1890). Succinctly stated, the principle is: '

Where there are two remaindermen, they, in their relations with each other
concerning their respective interests in the property given to them together, may
10 a certain extent, be governed by the principles of law which govern the rights
duties, and labilities of cotenants generally. For example, where a life estate and
remainders in two or more persons have been created in real estate, and the life
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tenant is still living, the coremaindermen have fiduciary relationship to each other
such that no one of them may impair the rights or interests of his coremaindermen.
If one them acquires an outstanding ritle, be acquires it for all, subject to the dury
of others to contribute to the cost of acquiring the tile if they wish to take
advantage of it.
51 Am. Jur. 2d § 1 (1970) (emphasis added).
_ Therefore, a fiduciary duty existed between Jim Howe and Catherine Rowan as tenants
in common owning a vested remainder interest in the Farm.

C. . CATHERINE ROWAN OWNED AN INTEREST IN THE WATER PERMIT AND THE
LICENSE

- When Jim Howe filed the application for a water permit in August 1978, he owed a
fiduciary duty to Catherine Rowan to protect her ownership interest in the Farm. Any action taken
"by Jim Howe to exclude Catherine Rowan as a co-owner of the permit would violate that fiduciary
duty.
Plaintiffs attach great importance to the fact that Yim Howe was a lessor of the Farm when
he applied for the water permit. Plaintiff’s Post Trial Brief at 19. They correctly argue that
“warer may be appropriated for beneficial use on land not owned by the appropnator, and this
water right becomes the property of the appropriator.” Plaintiff’s Pretrial Brief at 6. The law
shields non-owners of land (fessors) after the lessor completes development of a proposed water
right. In such instances, Idaho Code § 42-211 establishes the procedure by which anyone who has
filed a permit application may change the place of use. :

Whenever a permit has been issued pursuant to the provisions of this act, and the

* permit holder desires to change the place . . . of intended use or make other
substantial changes in the method of diversion or proposed use or uses of water,
he shall file an application for ‘amendment upon forms to be furnished by the
department of water resources to examine same and if approval thereof would not.
result in the diversion and use of more water than originally-permitted and the
rights of others will not be adversely affected thereby, the director of the
department of water resources shall approve said application. . . .

Id. (Emphasis added.)

In August 1978, Jim Howe leased the Farm from Lucille; however, he was also the owner
of a vested future interest in the Farm along with Catherine Rowan. He, therefore, held two
simultaneous interests in the Farm: a leasehold and a vested future interest in common with
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Catherine Rowan.

Idaho water law, as the Plaintiffs have argued, protects a lessor permitiee by granting them
the shield of a personal property interest in a water permit. See, e.g., Marshall v. Niagara
Springs Orchard Co. Ltd., 22 1daho 144, 125 P. 208 (1912); Basinger v. Taylor, 30 ldaho 289,
164 P. 522 (1917); Big Wood Canal Co. v. Chapman, 4S5 Idaho 380, 263 P. 45 (1927); Hardy v.
Higginson, 123 Idaho 45, 849 P.2d 946 (1993). The law does not allow an owner permittee who
leases from his cotenants to use this protection as a sword to divest the cotenants of their water
right. To allow Jim Howe to use his leasehold to overcome Catherine Rowan’s vested remainder,
which she held in common with him, would violate two legal principles. First, it would allow Jim
Howe to benefit from the lease, ignoring his ownership interest, by using Ydaho water law as a
sword against Catherine Rowan. Secondly, it would allow him to breach the fiduciary duty of due
care, loyalty, and prudence owed to his vested remainder cotenant, Catherine Rowan. The law
does not allow these results.

Further, the facts of the case do not support the result favored by the Plamtiffs. Jim Howe
expressly acknowledged that the permit application was intended to benefit the complete set of
farm owners, not just himself. When he filed the application in his and Lucille’s names, he did
not intend to disavow Catherine Rowan’s ownership interest nor did he breach his ﬁduciary' duty
to her. The application form, Question 9(c), asked: “ If the property is owned by a person other
than the applicant, describe the arrangement enabling the applicant to make this filing.”
Exhibit D. This was left blank indicating that no “arrangement,” lease or otherwise, was the basis
of Jim Howe’s filing. He filed as a co-owner, not as a lessee.

Most significantly, following partition with Catherine. Rowan, Jim Howe was required by
bis lenders to secure an interest in the “south well.” Jim Howe and Catherine Rowan entered in
the Correction Grant Deed (Exhibit R) reflecting Jim Howe's clear, | unambiguous agreement and
understanding that the permitted interest in the “south well” was shared with Catherine Rowan.
That shared interest, as reflected in the Correction Grant Deed, served as the basis of Jim Howe's
securing financing and is consistent with his fiduciary duty to Catherine Rowan.

“The evidence in this case demonstrates that the Rileys knew their interest in the permit was
shared with Catherine Rowan. Evan after having recorded the Bill of Sale from Jim Howe which
purported to convey the permit, Robin Riley filed a New Property Owner Notice of Change of
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Water Right Ownership with IDWR, (Exhibit 2.) Where the form asks if the change in ownership
results in a splitting of the right (into two or more rights), it is marked “yes.” Robin Riley was
correct in her statement to IDWR. Her position in this action has since changed.

The actions of Jim Howe, his application for the permit, his use of the permitted right to
provide water for the Farm, his agreement to partition the Farm with Catherine Rowan, and his
later acquisition of a one-half interest in Catherine Rowan’s “south well,” all reflect that Jim
Howe understood and intended that he took an interest in the permit as an co-owner of land with
Catherine Rowan, not as a lessor of the land. Aoy action otherwise would have breached his
fiduciary duty to his sister. The only interest Jim Howe had in the permit was as an owner and
was identical to that of Catherine Rowan. At Lucille’s death, ¥im Howe and Catherine Rowan
became co-owners of the permit. To rule otherwise would alloiv Jim Howe, a co-owner, to strip
water from his cotenant's Catherine Rowan, one-half of the Farm. Idaho Water law does not
permit such a result.

v. WATER PERMIT 22:07280 BECAME A LICENSE BY: OPERATION OF.LAW
DUE TO IDWR’S FAILURE TO MEET ¥i§ STATUTORY: DUTY ..

The failure of IDWR to perform its statutory duty to issue the license in a reasonab_le time
requires the finding that Water Permit 22-07280 became 2 license by operation of law.

Following is a chronology of IDWR’s action on Water Permit 22-07280:

August 28, 1978 Agpplication for Permit filed in the names of Lucille W, Howe
and/or Jim W. Howe (Exhibit D). Permit approved by IDWR.

February 7, 1983 Proof of Beneficial Use submitted to IDWR in the name of
Jim Howe (Exhibit I).

August 23, 1989 IDWR Beneficial Use Field Report prepared (Exhibit 5).

December 4, 1995 Water License 22-07280 jssued to Jim W. Howe and Lucille W,

Howe, bothdcceaaad (Exhibit KK).

The record establishes that Jim Howe timely filed proof of beneficial use under Water
Permit 22-07280 on February 7, 1983, IDWR then had a statutory duty to examine various
aspects of the submission, 1.C. § 42-217. The legislatively mandated examination was not issued
until Angust 23, 1989 (IDWR Beneficial Use Ficld Report ~ Exhibit S); over six years after’

Howe’s submission.
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I

IDWR has a duty to timely issue licenses fol:lowing_ proper application, permitting, proof
of bexeficial use, and deparunent examination, |

Upon receipt by the department of water resources of all the evidence in relation
to such final proof, it shall be the duty of the department to carefully examine
the same, and if the department is satisfied that the law has been fully complied
with and that the water is being used at the place claimed and for the purpose for
which it was originally intended, the department shall issue to such user or users

a license confirming such use.
LC. § 42-219(1) (emphasis added). |

In this case, IDWR issued the license on Decemnber 4, 1995; 12 years and 10 months after
the submission of proof of beneficial use and 6 years and 4 four months after IDWR completed
its tardy Beneficial Use Field Report. Where the legislature has. placed the duty on IDWR to
examine and issue licenses, a delay of 12 years and 10 months constitutes a breach of that duty.

IDWR’s breach of duty in issuing the license for this right caused the right to remain in
a state of legal limbo. By holding the right in the permitting process, IDWR denied it the statutory
recognition and benefits conveyed to licensed rights under Idaho Code § 42-220. IDWR’s failure
to timely exercise its duty left the permitted water righ as a personal property interest, thereby
denying it the real property right status o which it was legally entitled. Had IDWR met its dury,
the ownership dispute may never have ripened because a license would have issued and become
appurtenant to the land. This dispute has spawned lawsuits in Madison County and the SRBA and
an administrative proceeding before IDWR. Had IDWR fulfilled its statutory obligation, none of
these actions, with their substantial expense, would likely have been filed. '

IDWR’s breach of its duty to issue licenses in a timely manner takes on constimtional
dimensions as well. The Idaho Constitution holds inviolate the right to appropriate water. IDAHO
Const. art. 15 § 3. The lengthy delay in issuing this License denied the water users their

_ constitutional right to appropriate water. By leaving the right iﬁr the vﬁinerable permit statys, it

is not accorded the stawtory recognition of a fully protected water right, as it would be when
licensed.

| The record in this case reflects that significant delays in issuing licenses is IDWR’s usual
practice statewide. This inattention t0 a legislatively mandared duty requires the court to rule that
Water Permit 22-07280 is deemed to have become a license on February 7, 1983, the date Jim
Mecmorandum Decision
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Howe submitted proof of bensficial use. IDWR’s examination and report issued six years later
found the use was lawfully established and the license, issued 12 years and 10 monhs Jaer, issued
on the exact terms of the permit, Therefore, where a license issued is consistent with the terms
of the permit application, the permit, and IDWR's examination and where IDWR has breached
its duty to timely license the water right, this court deems the license to be effective and in foree
as of the date proof of beneficial use was submitted.

The effect of this ruling is that the right in dispute became a Kcensed real property right

s of February 7, 1983. At Lucille Howe's death in October 1983, the owners of Water

License 22-07280 became Ianleg Howe and Catherine Rowan. Therefore, after Febrvary 7, 1983,
10 permit existed as a personal property interest in water belonging to James Howe which could
have been sold or bequeathed to the Rileys,

The license, effective February 7, 1983, was a real property interest which was part of the
land. Hts ownership was transferzed by the various deeds between Jim Howe and Catherine
Rowan. The current status of the Heense is governed by the Corxection Grant Deed (Exhibit R)
conveying a one-half interest in the water from the “south well” to Jim Howe, which has passed
to the Rileys.

V1. CONCLUSION .
Catherine Rowan owns a licensed (License 22-07280) one-half imeregt in the “south well.”

The Rileys own a licensed (License 22-07280) one-half interest in the “south well.”

The gift by deed, reserving a life estate in Lucille W Howe, created a co-tenency between

| Jim Howe and Catherine Rowan as vested remaindermen. Jim Howe’s application for a water

permit (22-07280) established in Catherine Rowan an interest in the permitted water, Jim Howe
did not breach his fiduciary duty to her by taking action against his-cotenant sistet to strip her of
her rightful interest. Catherine Rowan held the same ownexship interest in Water Permit 22-07280
as Jim Howe,

It is also held that Water Permit 22-07280 became a license by operation of law on. |
February 7, 1983. IDWR's failure to carry out its legislatively mandated duty to examine and
license water rights following submission of proof of beneficial use requires this result.
Therefore, the license became effective prior to Lucille Howe’s death, When Lucille died in
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October 1983, the property and Water License 22-07280 vested in Jim Howe and Catherine
Rowan a5 cotenants. The license followed the conveyances between Jim Howe and Catherine
Rowan resulting in a one-half ownership interest now in Catherine Rowan and the Rileys.

VII. ORDER
Based on this deciston, IT IS ORDERED that the Idaho Department of Water Resources
examine Water License 22-07280 and issuc separate licenses to Catherine Rowan and Norman and
Robin Riley, husband and wife, consistent with the Correction Grant Deed (Exhibit R) and its
examination. These Licenses shall issue and be filed with this court on or before October 1, 1997.
_ IT IS SO ORDERED.

DATED Angust 28, 1997.

Prosiding Judge
Snake River Basin Adjudication
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IN THE SUPREME COURT OF THE STATE OF IDAHO

Docket No. 24153
IN RE SRBA CASE NO. 39576 SUB-CASE )
NO. 94-00012 COMPLAINT FOR )
DECLARATORY JUDGMENT RE )
OWNERSHIP OF WATER RIGHT. )
)
)
NORMAN RILEY and ROBIN RILEY, ) Idahe Falls, May 1998 Term
husband and wife, )
) 1998 Opinion No. 96
Plaintiffs-Appellants, . )
) Filed: August 19, 1998
v, ) '
) Frederick C. Lyon, Clerk
CATHERINE ROWAN, )
' )
Defendant-Respondent. )
)

Appeal from the Districe Courr of the Fifth Judicial District, State of Idaho. Hon.
Daniel C. Hurlbu, District Judge.

District court decision awarding a one-half interest in water license to plaintiffs and
a one-haif interest to defendant, affiomed

Anderson, Nelson, Hall and Smith, [daho Falls, for appellants. Steven R. Parry
argued.

Rigby, Thatcher, Andrus, Rigby, Kam & Moeller, Chid., Rexburg, for respondent.
Gregory W. Moeller argued.

WALTERS, Justice
NATURE OF THE CASE™ -

This appeal raises a question of water law within the Snake River Basin Adjudication
(SRBA). Norman and Robin Riley filed a declaratory judgment action against Catherine Rowan
contesting the ownership of 2 water license igsued in the names of two deceased people. After the
SRBA district court held that each of the pqmes was entitled to a one-half interest in the water



license, the Rileys appealed. ‘We affirm,
I. FACTS AND PROCEDURAL BACKGROUND
In 1944, Lucille Howe was deeded a life estate in 756.5 acres of farm land in Madison
County. ‘The remainder interests in the farm land were given 10 her two children, James “fim” Howe
and Catherine Rowan. Thereafter, Jim Howe leased and farmed the land in which he and Rowan
held ﬁmm: interests. In 1969, Jim Howe developed a well on the northern portion of the land, and
subsequently acquired a water license from the Idaho Department of Water Resources (IDWR) in
his name for the north land. The ownership of the water license for the north well is not in dispute.
In 1978, Jim Howe applied for a water permit from the IDWR, under the names of “Lucille
W, Howe and/or Jim Howe,” to develop a well on the southern portion of the land. The IDWR
granted water permit No. 2207280 for the appropriation of 10,81 cubic feet per second (¢.f.5.) of
ground water rom the southem well, Thereafter, Jim Howe constructed the well and filed 2 notice
of completed development with the IDWR, and he subsequently filed anotice of claim in the SRBA.
Lucille Howe died in 1583, and the farm land passed to Jim Howe and Rowan as tenants in
common in fee simple absolute. Ta 1988, Jim Howe and Rowan agreed to partition the property.
Jim Howe was deeded the northem half of the property with all appurtenances and Rowan was
* deeded the southem half of the property with all appurtenances. Jim Howe continued to farm his
rorth 1and and Rowan’s southemn haif under a lease agrecment. Jin Howe and Rowan later entered
into an agreement in which Jim Howe was granted a one-half interest in the water from the south
well, as well as an easement to maintain delivery systems from the south well to his north land.

In 1991, Jim Howe sold all of his water rights, including any rights associated with the well
_on Rowan’s southern portion of the land, to his daughter, Robin Riley, and her husband. The next
year, Jim Howe died. After the settlement of Jim Howe's cstate, the Rileys filed a nofice of change
of water right ownership with the IDWR, listing water permit No. 22-07280 as having been split.
Consistent with the request, the IDWR split the water pennit into 22-07280A and 22-07280B. The
original permit for 10.81 c.£s. was divided into 4.270 c.£s. 10 the Rileys and 6,540 c.fs. to Rowan.
On August 16, 1993, Rowan filed a declaratory judgment action against the Rileys, asking
the counrt to determine the parties’ rights and obligations as they related to the ownership of the south
well, the responsibility for certain debt, and the ownership of water right No. 22.07280. The district
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court determined that it did not have subject matter jurisdiction to hear any water law issues. The
partiés then sought a determination from the IDWR regarding the ownership of the permit and
whether a license should be issued, |

The IDWR granted the license and named as owners of the license, Lucille Howe and Jim
Howe, both deceased. Subsequently, the Rileys filed a declaratory judgment action in the SRBA
regardmg the ownership of the water rights. In its memorandum decision, the SRBA district court
awarded both Rowan and the Rileys a one-half interest in water license No. 22-07280. The Rileys
appealed.

On appeal, the Rileys assert that the SRBA district court erred in holding that Rowan has an
ownership interest in water right No. 22-07280. In particular, the Rileys contend that the SRBA
district court erred in determining that (1) Jim Howe and Rowan held vested remainder interests
prior to the death of their mother as a result of the 1944 deed; (2) Jim Howe owed a fiduciary duty
to Rowan which prohibited him from a¢quiring a water pemit in his own behalf; (3) the IDWR.-
breached its statutory duty to issue a water license, which resulted in the water permit becoming a
license on the date that proof of beneficial use was submitted; and (4) the bill of sale entered into
between Jim Howe and the Rileys did not convey ownership of the water permit to the Rileys.

~ II, DISCUSSION
A. Standard of Review. _

This Court must defer to findings of fact based upon substantial evidence, but will review
freely the conclusions of law reached by stating legal rules or principles and applying them to the
facts found. Sun Vailey Shamrock Resources, Inc. v. Travelers Leasing Corp., 118 Idaho 116, 118,
794 P.2d 1389, 1341 (1990). Accordingly, we exercise free review over the district court’s
conclusions of law. Kawai Farms, Inc. v. Longstreet, 121 1daho 610, 613, 826 P.2d 1322, 1325

(1992).

B. Whether the SRBA, District Coert Erred in Holding that Rowan has a One-Half
Ownership Interest in Water License No. 22-07280.

The Rileys initially contend that the SRBA district court erred in determining that the 1944
deed violated the provisions of Idzho Code § 55-111, and by holding that the childrens’ remainder
interests were vested remainders. Instead, the Rileys assert that Jim Howe and Rowsn held
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contingent remainders until Lucille Howe’s death. We agree and conclude that Jim Howe and
Rowan held contingent remainders at the time the water penmnit was applied for and until the time
. when Lucille Howe died.
The granting language of the 1944 deed provides: -
' (Flor the term of her [Lucille Webster Howe’s] natural life (that is to say, a life
estate) and at her death remainder over in fee to her children, share and share alike,
. without restriction, the land hereinafier described. Provided, however, that if any of

the childxen of the said Lucille Webster Howe die without issue, then their pro rata

share shall pass to their surviving brothers and sisters, share and share alike, in fee.

If any of them die leaving issue, then their issue shall share by the right of

representation in fee.

The deed clearly only refers to Lucille Howe’s interest as a life ¢state, and the remainder
interests pass at Lucille Howe’s death. Thus, it is at Lucille Howe’s death that the remainder
interests pass in fee, without restriction, and the identity of the remaindermen is det¢rmined. These
_ remainder interests vest upon Lucille Howe’s death. Thus 1.C. § 55-111, which requires the

remainder interest to vest or fail within twenty-five years of Lucille Howe’s death, has been met.
Consequently, until Lucille Howe’s death the parties held contingent remainders, which were
contingent upon each surviving Lucille Howe.

Having determined that Jim Howe and Rowan held contingent remainders at the time the
water permit was applied for, the next question becomes whether Jim Howe acﬁui:ed an interest in
the water permit to the exclusion of Rowan. The district court held that the only interest Jim Howe
had in the penmit was identical to that of Rowan; thus at the time of Lucille Howe’s death, Jim Howe
and Rowan became co-owners of the permit, The evidence indicated that Jim Howe “acknowledged
that the permit application was intended to benefit the complete set of farm owners, not just himself.
When he filed the application in his and Lucille’sr names, he did not intend to disavow Catherine
Rowan’s ownership interest,” Furthermore, both the application for the pemmit and the notice of

“claim were filed when Jim Howe was actiﬁg as manager of the farm and did not create a separate
interest in the water permit to the exclusion of Rowan. The district court determined that following
the parties’ decision to partition the property, Jim Howe and Rowan entered into an agreement in
which it was “Jim Howe’s clear, unambiguous agreement and underatanding that the permitted
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interest in the “south well’ was shared with Catherine Rowan.” We conclude that sufficient evidence
supports the district court’s decision that Jim Howe did not acquire an interest in the water permit
prior to Lucille Howe’s death.

Jim Howe’s only interest in the water perrmit was the one-half interest e obtained following
Lucille Howe’s death and the partition of the property. The bill of sale Jim Howe entered into with
the Rileys could transfer no more than Jim Howe owned. Accordingly, we conclude that after the
water permit became water license No. 22-07280 the Rileys and Rowan were each entitled to 2 one-
half interest.

With respect to whether Jim Howe owed 2 fiduciary duty to Rowan, we nced not address this -
issue becanse Jim Howe never acquired an interest in the water permit to the exclusion of Rowan.
Additionally, having determined that Jim Howe and Rowan were tenants in common, each owning
a one-half interest in water license No. 22-07280, we decline to address whether the IDWR breached
its statutory duty by delaying the issuance of the license. Regardless of when the IDWR issued the
licence, Jim Howe and Rowan each owned a one-half interest prior to Jim Howe subsequently
selling his interest to the Rileys. | |

IMl. CONCLUSION

Although we conclude that the district court was incorrect in determining that Jim Howe and
Rowan held vested remainders when the permit was applied for, we nevertheless affirm the district
court’s conclusion. Thus, for the above stated reasons, we affirm the SRBA district court’s decision
that each of the parties is entitled to a one-half interest in water license 22-07280. Costs on appeal

to the respondent. No attomey fees are awarded on appeal.
Chief Justice TROUT and Justices JOHNSON, SILAK and SCHROEDER, CONCUR.
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- IN THE DISTRICT COURT OF THE TH!RD JUDICIAL DISTRICT -

OF THE STATE- OF IDAHO, IN AND FOR THE COUNTY OF WASHINGTON

| dkkkkdekdek

!DAHO POWER COMPANY, . CASE NO. CV-2009—1883

Petitioner, |

MEMORANDUM DECISION AND

V. :
ORDER ON APPEAL

)
)
)
)
)
IDAHO DEPARTMENT OF )
WATER RESOURCES, )
' )
)
)
)
)
)
)
)

Respondent.

IN THE MATTER OF LICENSED WATER
RIGHT NO 03-7018 IN THE NAME OF
IDAHO POWER COMPANY

.
NATURE OF THE CASE.

Idaho Power Company ("ldaho Power") filed this petition for judicial review ofa
final agency order issued on March 30, 2009 by the Director of the-tdaho Depariment of
Water Resources ("Departrhent”). The aforesaid agency order involved the issuance
of.Water Right License 03-7018, a hydropower water right license, to Idaho Power.
 ldaho Power appeals from ihe-agency order, asserting that the Depe_lrtment’s insertion

ofa pafticu!ar condition into the license, which had not been included in the water right
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permlt previously issued to Idaho Power for the project on January 29, 19786, | exceeds -
' the Department's statutory and constltutlonal authority. -
I. . _
| FACTUAL AND PROCEDURAL BACKGROUND
The factual background and setting of this case is undisputed. daho Power, the
State of Idaho, and the Federal Govermnment have a long and tairly well documented

history of both cooperation and conflict in the development of hydropower facilities

along the Snake River. See e.q., I[daho Power v. State of Idaho, 104 ldaho 575, 661
P.2d 741 (1983). With permission frotn the State and Federal quernment, Idaho
| Power constructed a series of three hydropower dams in the Hells Canyon stretch of the
Snake River in the 1950’s. Brownlee Dam, located in Washington Co-unty, Idaho, is
one of those three, and ldaho Power received a water right license in 1959 for water to
service four hydropower generators at Brownlee. That license is not at issue here In
the 1970's, Idaho Power applied for a water right permlt to appropriate an addltlonal
5.000 cfs of water to power a fifth hydropower generator at Brownlee Dam. - The
Department issued a permit, No. 03-7018, on January 29, 1976, as requested for 5,000
cfs, clearihg the way for Idaho Power to installthe new turbine and diversion worke and
to begin putting water to the beneﬁcial use of powering the turbine to meet the
mcreasmg electrical needs of the region The Department mcluded two condltlons in
-the permit, which are not ati |_ssue here. After receiving the permit, ldaho Power began
"proving in" its project as required by ldaho’s statutory permitfllicense scheme for

obtaining a water right. See 1.C. § 42-202 et. seq. This involved the construction and

placement of the fifth power turbine, and then the subsequent application of the
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permitted water to beneficial use. ldaho Power asserts t_hat the cost of installing this
fitth turbine was approximately $39,000,000, a figure the State does not contest. Arter
proving up the project as required by law, Idaho Power began putting the permitted
5,000 cfs of water to beneficial use; Idaho Power submitted proof of beneficial use in
1980. (R.p.83). The Department, on August 27, 1980, issued an acknowledgement
of receipt of Idaho Power's proof of beneficial use and responded with a letter to Idaho
Power that “before a license can be ié.sued, a field examination must be made" by the
Department. |
: Therea_fter, Idého Power put its permit to full bénéﬁcial use and has used its

permitted 5,000 cfs for its fifth hydropower generator at Brownlee Dam continuously,
and without interference from the Department, up to the date of the issuance of the
- license, approximately 29 yéars. This is undispufed. The record shows that in 1985, a
Department representative submitted a "Beneficial Use Field Report” confirminé that
.Iéaho Power had proved up its project,.recommeqding in a "LICENSING REPORT" that
ldaho Power recéive its "5,000 Cfs-a.s per permit’. (R.p.90). Thereafter, the
- Department took no additional action to issue the final license for quite some time. In
fact, the next actfon taken by the Department appears in an internal. "MEMORANDUM"
prepai‘ed twelve years later, requesting "Ralph‘ Mellin's Assistance with Licensing
Idaho Power Company's Permit No. 03-07018". (R. p. 99). The Memo indié_:_ated that
Mellin's help was needed to resolve questions about the interpretation of the data
collected during theﬁ 1985 field exam. The Department apparently found no -
jrregularities with the twelve-year old data; however, the Department again let the

. matter languish, finally issuing the license for Permit No. 03-07018 in November 2007.
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(R. p. 130). The facts set forth above, again, are very clear from the record and are not
in disputé. The dispute involves a "new” condition inserted into the license by the
Déparl:ment in 2007 which was not one of the conditions included in the water pemit
issued thirty-two years earlier, before Idaho Power invested $39,000,—0b0 in developing -
the water right granted in the permit. It is-condition No. 3, found at page 130 of the
Agency Record: |
The diversion and use of water for hydropower purposes under this license is
subject to review by the Director after the date of expiration of the Federal
Energy Regulatory Commission license for Brownlee Dam. Upon appropriate
findings relative to the interest of the public, the Director may cancel all or any
part of the use authorized herein and may revise, delete or add conditions under
which the nght may be exercised. :
idaho Power argues that the Department Iacked statutory authonty to insert this
add1t10na| condltlon at the time of I1censmg, and/or that the condition is unconstitutional
even if within the ambit of purported Ieglslatlve authonty “
The Department pomts to 1.C. § 42- 203B(6) as authonty to add the “new”
| condition. That statute states "[t]he dlrector shall have the authority to subordinate the
-nghts granted in a permlt or Ilcense for power purposes to subsequent upstream
| beneficial depletionary uses [and] [t]he director s_hall also have the authority to [imit
a permﬁ or licénse for power purposes toa épecific term.” (Emphasis added).
The Department contends that conditio.n No. 3 in.the license is such a "term’ limit. - :
Subsections (6) and (7) were added to 1.C. § 42-203B by the Idaho Legisiature in 1985,
approximately five years after Idaho waer begén puiting the water to beneficial L!se
under th_e permit. The last s_enteﬁce ofl.I.C. § 4242038(6) states that "[sJubsection (6) of

this section shall not apply to licenses.which have already been issued as of the

effective date [July 1, 1985] of this act”, cleérly fdrbidding the Department from adding a
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term limit to a license issi:ed before the section’s enactment. The Department’s
- position relative to the license in this case is thafthe legislature’s inclusion of the word
"licerise“, and not the word "permit” in the last sentence‘is indicative of a grant of
authority to include term limits in all licenses issued after 1985, even on those where the
permits were issuedl prior tb 1985, Idaho Power disagrees and arg-ue’s‘that the
Department should be ordered to issue the license without Condition No. 3's term .
restriction on the water right.
M.
ISSUES ON APPEAL
A. Whether or not inclusion of éondition No. 3 in Water Right License 03-07018 is in -
violation of the Idaho Code.
B. Whether or not Petitioner's conétitutioriai rights have been violated by the inclusion

of Condition No. 3.- -

Vv, .
STANDARD OF REVIEW

Judicial review of a final decision of the director of the Department is governed by
the Idaho Administrative Proqeduré Act (i'DA,PA)', chapter 52, Title 67, Idaho Code. 1.C.
§ 42-1701A(4). IDAPA governs the review of local administrative decisions. Urrutia v.
Blairie County, 134 Idaho 353, 2 P.3d 738 (2000). This Court does not substitute ts
- judgment for'tha-t of the agency.as to the weight of the evidence presented. /d. The
Court instead defers fo the agency’s findings of fact unless they are clearly érroneous.
Id. The agency’s factual determinations ére binding on the reviewing court, even where
there is conflicting evidence before the agency, so long as the determinations are -
supported by substantial competent evidence in the record. Id.
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The Court is further limited in its scope of review, and is directed to examine only
whether the agency action ran afoul of those grounds set out in Idaho Code § 67-
5279(3), which examine whether the actions: '

(a) violate stétutory or constitutional proVisions;

(b) exceed the agency's staiut_ory authority;

(c) are made upon unlawful procedure;

(d) are not supported by substantial evidence; or

(e) are arbitrary, capricious, or an abuse of discretion. :

Id. The party challenging an action under Idaho Code § 67-5279(3) must first illustrate

that the agency erred in a manner specified in Idaho Code § 67-5279(3) and must then

show that a substantial right of the party has been prejudiced. Price v. Payette County

: _sg Of County Comm'rs, 131 Idaho 426, 958 P..2'd' 583 (1998). If the Board;s_action is-
not affirmed, "it shall be set aside ... and remanded for further proceedings as
necessary.” /d., 1.C. § 87-5279(3). -
| VL
. ANALYSIS

A. Was inclusion of Condition No. 3 in Violation of Idaho Code?

As a preliminary matter, this Court will indicate that the Department cites only to 1.C. §
42-203B(6) as the statutory ayt_hority to include condition 3 in the Water Li&ense issued
to Idaho Po;\Ner, and the Depaﬂmeﬁt.aséens _thét its intention is to use condition no. 3
as a term limit on the license. The portions of the statute which discuss terni limits on

hydropower licenses state:

8. ... The director shall also have the authority to limit a permit or
license for power purposes to a specific term. Subsection (6) of this section
shall not apply to licenses which have already been issued as of the
effective date [July 1, 1985] of this act. '

Memorandum Decision
And Order on Appeal-6



7.  Thedirector in the exercise of the authority to limit a permit or
license for power purposes to a specific term’ of years shall
designate the number of years through which the term of the
license shall extend and for purposes of determining such date
shall consider among other factors:

a. The term of any power purchase contract which is, or reasonably
may become, applicable to, such permit or license;

b. The policy of the Idaho public utilities commission (IPUC)
regarding the term of power purchase contracts as administered
‘by the IPUC under and pursuant to the authority of the publrc

- utility regulatory police act of 1978 (PURPA);

c. The term of any federal energy regulatory commission (F ERC)
license granted, or which reasonably may be granted, with
respect to'any particular pemit or license for power purposes;

d. - Existing downstream water uses established pursuant to state
law.

The term of years shall be determined at the tlme of issuance of the
permit, or as soon thereafter as practicable if adequate information is
not then available. The term of years shall commence upon
application of water to beneficial use. The term of years, once
established, shall not thereafier be modified except in accordance
with due process of law.

The goal of statutory interpretation is to discover the intention of the legislature in
drafting a statute, and to apply the statute accordingly, examining not only the literal
words of the statute, but also the reasonableness of proposed constructions, the public

pollcy behrnd the statute, and its Ieglslatlve h[story Hayden Lake First Prot. Dist: v.

Alcorn 141 Idaho 388, 1‘11 P.3d 73 (2005) Constructlons that would lead to absurd

or unreasonably harsh results are dlsfavored In re Danjel W., ‘145 Idaho 677 183 P.3d

765 (2008). Statutory provisions cannot be read in a 3 vacuum or in isolation, as all of
the sections of applicable statutes must be construed together so as to determine the

Ie.gislature’s intent Lockhart v. Dept of Fish and Game, 121 Idaho 894, 828 P.2d 1299

(1992). Statutes must be read to give effect to every word and construed so no part is -
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rendered superfluous or insignificant. Moreland v. Adams, 143 ldaho 687, 152 P.2d -
558 (2007). Itisthe generat rule in ldaho that a statute should not be applied
| retroactively in the absence of a clear legislative intent to that effect. 1.C § 73-101;

Matter of Hidden Springs Trout Ranch, Ing., 102 Idaho 623, 636 P.2d 745 (1981).

Finally, there is a strong nresumptiqn that legislative enactments are constitutional and

“courts are obligated to seek an interpretation that will save the statute from -

constltutlonal infirmity. Statev Rlchards 127 Idaho 31 896 P2d 357 (Ct. App. 1995). ..

Water law is deeply enmeshed in the h[story of the State of Idaho andis’
governed by the idaho Constitution, the ldaho Code, and caselaw. The code section
at issue here was simply one amendment in a long development of the statutory
scheme that regulates the exercise of the constrtut[onal right to appropr[ate waters. . It

is assumed that when the legislature enacts or amends a statute it has.full knowledge of

the existing judicial decisions and-case law of the state. George W- Watkins Farn'll\ir V.
Messenger, 118 Idaho 537, 797 P>2d 1385 (1990). In addition, the legislature is
- presumed not fo intend te ouerturn Io.ng established principles of law unless an intention
to do so plainly appears by express declaratlon orthe Ianguage employed admits of no
other reasonable construct[on Id. |

The Departrment supports.lts contention that I.C. § 42-203B grants authority to |
insert Condition No. 3, essent[ally a term limit, into this license by sL_lggestlng that the-
legislature’s use of the phrase “[s]ubsection (6) of this section shall not apply to licenses
which-have already been issued as of the effective date [July 1, 1985] of this act”

evidences the legislature’s intent that term {imits could apply to any and all

nonlicensed permits, whether. issued before or after the 1985 enactment.  In support
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of that argument, the Depariment argues that the holder of a permit, as opposed to a

- license, has nothing more that an inchoate right or. the hope of a water right.

Therefore, goes the argument, the legislature took away nothing, other than a {’hope",
from those appropriating water under a hon-Iicensed permit issued prior to the term limit
~ enactment in 1985, ‘The latter assertion is. only partially born out by legal precedent. -
True, the cases are ciear that a person who has simply filed a permit applicatioﬁ- has

only-an inchoate right. Hidden Springs Trout Ranch, supra, However, the cases.so

holding invoive only those who-have done nothing more than to apply for a permit or
who holid a permit but are yet.to appropriate the water. ‘This Court believes that is a

significant distinction. The Hidden Springs Court held that a new amendment to 1.C. §

. 42-203 could be applied by the Department to a permit application that was pending
. when the arﬁendment took effect. ‘That ée did not involve the same facts as this
case, but that Court did note that an "applicant gains but an inchoate right upon filing of
-the application which may ripen into a vested interest foliow-ing proper statutory
adherence.” 102 Idaho at 625-(emphasis added).- |
Idaho water law has historically enshrined the act of appropriation of water to
beneficial use as an act of parémount legal significance in relation to defining a-property
~right in water: .
The consistent thread in Idaho’s Constitution and water statutes is that the
right to use water must be acquired by appropriation.” The Idaho
Supreme Court has long held that the method to acquire water in Idaho is

by appropriation and the state may regulate the means of approprating
water within the State. Speer v. Stephenson, 16 Idaho 707, 102 P. 365

(1909).

1997 Idaho Op. Afty. Gen. 97-1. Historically, one could perfect a right in water through

either a simple appropriation under the "constitutional” approach, or by applying for a
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permit, appropriating under the permit, and obtaining a license. Under the latter, the
priority date relates back to the issuance of the permit, but the right itself only is
acquired upon appropriation;_ .In 1971, the legislature mandated the permit/license
scheme and no other. -See Barber, STATUTORY WATER RIGHTS PERMITS: A
NéCESSARY PROBLEM IN REAL -PRdPERTY CONVEYANCING, Idaho Law Review

Vol. 9, No. 1, 1972; United States v. Pioneer lrr. Dist., 144 Idaho 106, 157 P.3d 600

(2007). The Pioneer lrrigation District case did not involve the precise issue at bar, -

but in resolving the issues therein;that-Courfplaced great reliance upon the
significance of the act of appropriating water to beneficial use in acquiring a property -
right, noting that it is a "well-settled rule of public policy that the right to the use of the - - ~

public water of the state can only be claimed where it is applied to beneficial use in the

- manner required by law.” 1d., 144 ldaho at 110, guoting Albrethsen v. Wood River Land

Co., 40 Idaho 49, 231 P. 418 (1924). The Pioneer Court noted that under the so-called’

- statutory method, “the appropriation is not complete and a license will not issue until
.there is proof of application to beneficial usé for the purpose . .. originally intended.” -
144 Idaho at 110. "Under either the constitutional gr-statutory method of appropriation, -
the appropriatdr must apply the water to a beneficial use in order to have a valid water
-right inldaho.” Id. In Pioneer, .the Court concluded that although the Bureau of
Reclamation actually held the.\.Naterrright license, it was the landowners who actually
apply the water to beneficial use who have aﬁ eq uitéble inferest that wés "stronger than -
mere contractual expectancy” due fo its conclusion that beneficial use determines water

right ownership. Those principles date back one hundred years or more.
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In Washington State Sugar Co. v. Goodrich, 27 Idaho 26, 147 P. 1073 (1915),

the Court stated:

The granting by the state engineer of a permit for the right to use the
waters of this state, in and of itself secures to the applicant no right to the
use of the waters applied for in said permit, unless there be a substantial

- compliance with each and every provision of the statute relating to orin -
any manner affecting the issuance of such permit and a fulfiliment of the
conditions and limitations therein, but a compliance with the conditions
and limitations prescribed in such permit initiates a right to the use of the
water in the applicant, and said right then becomes a vested one and
dates back to the issuance of said permit.

147 P. at 1066. " In the case of Speer v. Stephenson, 16 Idaho 707, 102 P. 365 (1909),

the Court discussed the effect-of what at the time was the new statutory scheme that
replaced the "posting of notice” method of appropriation with the "permit” method:

The permit thus provided for took the place of the posting of notice as -
required under the act prior to 1903, and merely gave the applicant an

- inchoate right which could ripen into a legal and complete appropriation
only upon the completion of the works and the application of the water to a

beneficial use.
102 P. at 368. That Court also noted another aspect of the 1903 permit statute that
has a marked similarity to the one currently compiled-at 1.C. § 42-219. The Speer |

Court noted that the statute required the permittee to submit prbof of beneficial use, and .

quoted the statutory procedure -as:

Upon receipt by the state engineer of all the evidence in relation to such
final proof, it shall be his duty to carefully examine the same, and, if he is
: satlsf' ed that the law has been fully complied with and that the Water is

' orlgmally intended, he shall issue to such user or users a license
confi rmmg such use,

102 P. at 368. The Speer court stated that under this permit/flicense scheme, "by

- pursuing the successive steps prescribed in the statute and completing his diverting
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works and applying the water to a beneficial purpose, the appropriation is completed.”
Id. The license itself is prima facie evidence of a water right, confirming the water

right, - but it is upon proof of beneficial use under permit when the right, or entitlement, is

© created. Béssinqer v. Taylor, 30 [daho 289, 164 P._522 (1917).-
| Given thét historicalrprecedent, the Court cannot acéept the Department's

content-io.n,that l[daho Power, in this case, h'ol.ds pnly an inchoate right or the hope.of a

right, and is stuck in that legal fimbo for as mény decédes as it may take the -

- Department to complete the largely ministerial task of issuing the license. By
completing a $39,000,000 project and beﬁeﬁcial[y appropnating water under that permit
for 27 years,.Idaho Power clearly holds something more-than the mere hope of a water
right.  The question is, did.the legislature intend to strip away whatever rights Idaho
Power held, simply Eecause the"Debartme'nt could héve but did not issue the final
“license” prior to the 1985 enactment? - This-Court is constrained to conclude that the
legis[atur.'e did-not sointend. |

The language of I.C. § 42-203B(7) is- critical in ana of itself, as well as its relation -
to the pre-existing statutes governing issuance. of permits and licenses. There can be

_no question that the legislature mandated that any term limit be included in the pemmiit
(or as soon as practicable thereafter) and that the term of years shail comment;*e upon

‘ abpﬁcation of the water to beneficial uée. 1.C. § 42-203B(7). Ihca__p_[gin reading
conveys the legislative intent that a term _[imit be included prior to appropriation of the

water.to beneficial use. Such construction is consistent with a reasonable approach
under which a potential hydropower éppropriator can obtéi n a permit with eyes wide

open as to the conditions and restrictions before-embarking upon an expensive water
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project. Conversely, th_e notion that the Depa_;tment can grant a permit and authorize a
permitee to invest substantially in a project, and then aﬁér‘corhpletion of the works and

~ commencement of beneficial use, insert significant neuQ restrictions, strikes the Court
as an unreasonably harsh interpretation; the Court sees nothing in the statutory
language evidencing an intent to work such a hardship or oppressive result. See, e.q.
Lawless v. Davis, 98 Idaho 175, 560 P.2d 497 (1977).  |daho Power had completed all
requirements for the final license by 1980. Were the Court to interpret the statute in the
manner asserted by the Department, essentially stripping away Idaho Power's rights
because the Department delayed issuance of the license for many years, during which |
time the law changed, the end result for Idaho Power would be oppressive.

The former interpretation is entirely compatible with the other sections governing
the steps toward Iicensiﬁg. ‘Section 202 governs the process by which a persbn must
file a very detailed application for a water right permit. 1.C. § 42-202. That was done
in this case in 1975. Section 203A governs the Department’s options for handling an
applicéﬁon for a permit. 1.C. § 42-203A. That section provides for public notice, public
hearings, and lists a number of criteria such as “public interest” upon which the
Department can base a denial of the permit. That section also grants authority for the
Depértment to issue a permit for less water than applied for, or to issue a "permit upon
conditions.” In fact, that was done in this case; the Department issued a permit with
two conditions, significant in scope, but not at issue here. Next, Sections 204 to 218
set forth a number of requirements that the permit holder must satisfy, culminating in
histher filing proof of beneficial use under the permit. 1.C. § 42-204 —~218. If an

épplicant deems the conditions of the permit to be onerous, he can simply abandon or
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- forfeit it before making the substantial investment. See, e.d. Hardy v. Higginson; 123 -

-ldaho 485, 849 P.2d 946 (1993). However, if the permitee proceeds according to law,
1.C. § 42-219 describes the Department's obligations thereaiter:
UponA receipt by the department of water resources_of all the evidence in :
relation to such final proof, it shall be the duty of the department to
carefully examine the same, and if the department is satisfied that the law
has been fully complied with and that the water is being used at the place
claimed and for the purpose for which it was originally intended, the
department shall i issue to such user or users a license conﬁrmlng such
use. :
In this case, it is undisputed that Idaho Power fullg/ complied with the law and the terms
of the perntit. It appears, therefore, that the Debaitment had little, if any, authority to
deny a Iicense confirming the use set forth in the permit. Reading Sections 203A,
2038 and 219 together as the Court must the Court is convmced that the Ieglslature
1ntended that S|gn|t“ icant restrictions such as a termlimiton a permltlllcense based upon
public interest be handled at the outset, in the permlttlng process, and not as an
aﬁerthought durihg the culmination of the licensing process. | |
'Taking into 'consideration alt of the relevant statutory provisibns the important
publlc policies embodled thereln the Iong history of judicial declsmns existing at the
| time of the relevant amendment to I C § 42-203B, the lack of a clearly expressed
intention to overturn existing preeedent orto apply the "term limits” retroactively to those
who had filed proof of beneficial use under.a permit prior to the enactment of the
amenc_irhent, this Court concludes that the Department’s attempt to include condition

number 3 in the license exceeded the Departntent's statutory autherity and/or violates

those statutory provisions.
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B. Whether Idaho Power has established a Constitutional Violation

Based upon the Court's resolution of the first issue, the .Court concludes that it need not "
address the other issues raised by Idaho Power, including whether or not a violation of

a constitutional right has occurred.

W,
ORDER
NOW, THEREFORE, -I't; IS HEREBY ORDERED that the matter is remanded to
thé Idaho Department of Water Resources and further, that the 'Department strike
Condition Number 3 from the !iéense and that the Department issue a license pursuant
to the terms found within the permit .and consistent with this opinion.

Dated this {3 day of January, 2010. .

JL.A__';. (o

Susan E. Wiebe
District Judge

Memorandum Decision -
And Order on Appeal-15



' CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing order was

- forwarded to the following persons on this l : ’ day of January, 2010.

John K. Simpson

BARKER ROSHOLT & SIMPSON LLP
1010 W. Jefferson, Suite 102 -
P.O. Box 485 /4 q

Boise, ID 8370 I~ 2439

Garrick L. Baxter

Deputy Attorney General

Idaho Dept. Of Water Resources
322 East Front St.-

P.O. Box 83720

- Boise, ID. 83720
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