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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING )

WATER RIGHT PERMIT NO. 01-7011 ) PREFILED TESTIMONY
IN THE NAME OF TWIN FALLS CANAL ) OF SHELLEY W. KEEN
COMPANY AND NORTH SIDE CANAL )

COMPANY )

)

COMES NOW, the Idaho Department of Water Resources (Department), and pursuant to
the Hearing Officer’s pfe-hcaring order, submits Prefiled Testimony of Shelley W. Keen. Mr.,
Keen is the Water Rights Section Manager for the Department and has worked for the
Department since Deceﬁber of 1990. Mr. Keen personally participated in the licensing of this
water right and will be the Department’s witness at the hearing set in this matter on June 2 and 3,

| 2010. The prefiled testimony explains the Department’s basis for inclusion of the disputed

elements in license no. 01-7011.
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LIST OF SPONSORED EXHIBITS

EXHIBIT NO. DESCRIPTION
IDWR 1 WORKSHEET SHOWING FINAL VOLUME CALCULATION
IDWR 2 APPELLANT’S BRIEF IN IDAHO POWER V. THE IDAHO

DEPARTMENT OF WATER RESOURCES
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PREFILED TESTIMONY OF SHELLEY W. KEEN

WHAT IS YOUR FULL NAME?
Shelley Walter Keen.

ARE YOU CURRENTLY EMPLOYED WITH THE IDAHO
DEPARTMENT OF WATER RESOURCES?

Yes.

HOW LONG HAVE YOU BEEN EMPLOYED WITH THE
DEPARTMENT?

Nearly 20 years. Since December 17, 1990.

WHAT IS YOUR JOB TITLE?

Water Rights Section Manager.

ARE YOU FAMILIAR WITH LICENSED WATER RIGHT NO. 01-7011?
Yes, I participated in the preparation of the water right license for right no. 01-
7011.

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS
PROCEEDING?

To explain the Department’s basis for inclusion of the disputed elements in this
license.

WHEN THE DEPARTMENT ISSUED THE LICENSE FOR WATER
RIGHT NO. 01-7011, THE DEPARTMENT INCLUDED AN ANNUAL
DIVERSION VOLUME LIMIT OF 2,390,000.00 AF. IDAHO POWER HAS
PROTESTED THE INCLUSION OF THE VOLUME ON WATER RIGHT
LICENSE 01-7011. 1S IT THE DEPARTMENT’S POLICY TO REQUIRE
A VOLUME ON A HYDROPOWER LICENSE?

Yes, it is the Department’s policy to require an annual diversion volume limit on

all hydropower licenses. Idaho Code § 42-217 requires that an applicant submit

proof of beneficial use showing “[t]he quantity of water which has been
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beneficially applied for irrigation or other purposes.” The Department’s
Beneficial Use Examination Rule 35.01.a (IDAPA 37.03.02.035.01.a) provides:
All items of the field report must be completed and must provide
sufficient information for the director to determine the extent of the
water right developed in order for the report to be acceptable to the
director.
Beneficial Use Examination Rule 35.01.j (IDAPA 37.03.02.035.01.)) states:
The field examiner does not need to show total Volume of water for
municipal and fire protection uses on the field report unless the
project works provide for storage of water.
This statute and these rules, when read together, provide that a field examiner
must report an annual diversion volume for every beneficial use of water except
fire protection use and municipal use. Idaho Code § 42-219 provides that when
the Department issues a license, the license shall state, “the quantity of water
which may be used, which in no case shall be an amount in excess of the amount
that has been beneficially applied.” Thave worked in the Water Rights Section of
the Water Allocation Bureau since September of 1994. During that time, it has
been the policy of the Department to include an annual diversion volume limit on
all water right licenses except those for fire protection use and municipal use
based upon the above referenced statutes and rules. Most often the annual
diversion volume is stated among the water right elements on the face of the
license document, but sometimes the annual volume limit is stated in the
conditions of approval.
THE DEPARTMENT LICENSED THIS WATER RIGHT WITH AN

ANNUAL DIVERSION VOLUME LIMIT OF 2,390,000.00 AF. HOW DID
THE DEPARTMENT ARRIVE AT THIS NUMBER?
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The Milner project has hydropower generation at two locations. The smallest of
three generators is located at the dam. Two larger turbine-generator units are
located in a powerhouse approximately one mile downstream from the dam. The
licensed volume of water for the Milner project is the total volume put to
beneficial use through all three generators. To calculate the volume for the
licenéé, the Department added thel discharge measﬁred at the Snake Riv;:r gagmg
station at Milner (USGS Station 13087995) to the discharge from the two
penstocks at the Lower Milner Power Plant (USGS Station 13087505). The
USGS maintains a web page where they provide the discharge data from these
two gaging stations. The underlying data used to calculate the volume was taken
from the USGS web page.

Confirming beneficial use of water in connection with Idaho Power’s
permit required confirmation that power was generated with the water diverted.
Just running water through a turbine is not beneficial use. Flow rates which are
insufficient for generation are considered spill and not counted toward the volume
of water beneficially used. Similarly, flow rates above the hydraulic capacity of
the turbines is also considered spill and not counted toward the volurmne,

Data from the Lower Milner Power Plant station can be directly attributed
to generation because it is essentially turbine discharge. The water measurements
are courtesy of ultrasonic meters which are installed inside the penstocks of
Unit#1 and Unit#2,

Data from the Snake River Gaging Station at Milner is courtesy of a

USGS water-stage recorder. As a rated section of the river, the stage readings
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taken at that location (~ 0.4 mile below the Milner dam) are converted to

discharge using a stage-discharge “rating curve” relationship. The stage an P
related disc;harge repre:scnt all the water in the river atr the site whether or ;itpti\thé‘ S .
water is used in power generation. |
: The Milﬁer project i; required to rﬁeet a FERC té.rget flow of 200 cfsm
the reach of the Snake River below Milner Dam. The Unit #3 turbine-g.e.[.l‘e‘rha‘ll;é)r,‘ _
is sized to generate electricity from the water which must be released to satisfy the
200 cfs flow requirement. However, the required flow can be provided whether
or not Unit #3 is online. So flow data from Snake River Gaging Station at Milner
is not necessarily attributable to hydropower use. However, the Department did
not have data to directly correlate flow data with power generation at Unit #3, so
the Department assumed that power was generated when the flow was available.
In 1996, the USGS daily average flow data from the Snake River Gaging
Station rangf:d between a high of 15700 cfs and a low of 223 cfs. The field
examiner did not provide a capacity for Unit #3, stating only that it operated at
225.45 cfs. IDWR employee Michele Edl had personal knowledge that flows up
to 230 cfs can be used to generate power at Milner Unit #3. To determine the
annual VOillIIlC limit for the water right license, the Department considered daily
average flows between 223 cfs and 230 cfs as the beneficial use attributable to
Unit #3 and added them to the daily average turbine flows from the lower power
plant. As an additional check, the Department compared the total volume using
225.45 cfs as capacity for Unit #3 and the total volume using 230 cfs as the

capacity. The difference between those two volumes was lost by rounding.
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Idaho Power submitted proof of beneficial use for the Milner project in
1993. The preferred water year for determining the annual diversion volume limit
would have been the first full calendar year immediately prior to the date when
proof of beneficial use was submitted. However, the necessary measuring
instrumentation was not in place until late in 1992, and outside of the calibration
testing period 1993 was not a good water year. Therefore, the Department ncede(i
to evaluate the annual diversion volume for a year when data was available and
flows likely ai)proximated the best water year or years during the authorized
development period for the Idaho Power’s permit.

The Lower Milner Power Plant was sized with the expectation that flows
greater than 4000 cfs would be available so that both Unit#1 and Unit#2 could be
brought online. The Department chose to analyze data from 1996, which was the
first calendar year after the field exam with flows above 4000 cfs available for
more than 30 days during the year. This year better represented the expected
design flow for the Lower Milner Powerhouse.

The Department created an Excel workbook to hold the series of
spreadsheets demonstrating the entire data download and calculation process.
Included as IDWR Exhibit 1 to my testimony is the worksheet which summarized
the final volume calculation. Each daily total is a sum of the beneficial use flow
rate from both generation facilities. The daily totals were summed to give a
yearly total rate in cfs and that yearly total was multiplied by 1.9835 to get an

annual volume in acre-feet. Consistent with Department reporting standards, the
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annual volume figure was rounded to three significant figures. This results in an
overall volume calculation of 2,390,000 AF.

WHEN THE DEPARTMENT ISSUED THE LICENSE FOR WATER
RIGHT NO. 01-7011, THE DEPARTMENT INCLUDED A TERM

CONDITION ON THE WATER RIGHT. WHAT DOES THATTERM ... .

CONDITION SAY?
The term condition states:

The diversion and use of water for hydropower purposes under this
water right is subject to review by the Director after the date of
expiration of Milner Project License No. 2899 (11/30/2038) issued
by the Federal Energy Regulatory Commission. Upon appropriate
findings relative to the interest of the public, the Director may
cancel all or any part of the use authorized herein and may revise,
delete or add conditions under which the right may be exercised.

IN THE PROTEST, TWIN FALLS AND NORTH SIDE CANAL
COMPANIES STATE THAT BECAUSE THE TERM CONDITION WAS
NOT IN THE WATER RIGHT PERMIT ISSUED BY THE DEPARTMENT
IN 1977, THE DEPARTMENT CANNOT INSERT THE CONDITION AT
THE TIME OF LICENSING. DOES THE DEPARTMENT HAVE THE
STATUTORY AUTHORITY TO INSERT A TERM CONDITION IN A
HYDROPOWER RIGHT AT THE TIME OF LICENSING?

Yes, Idaho Code § 42-203B(6) provides the Department with the statutory
authority to include a term condition in a hydropower water right at the time of
licensing. This code section states in part, “The director shall also have the
authority to limit a permit or license for power purposes to a specific term.”

The issue of the Department’s legal authority to insert a term condition in a water
right at the time of licensing is currently on appeal before the Idaho Supreme
Court in the case Idaho Power v. IDWR, Supreme Court Docket No. 37348-2010.
The parties are still in the briefing stage of the appeal. Attached to my testimony

as IDWR Exhibit 2 is the State of Idaho’s appellant brief, which was recently

filed in the proceeding. While the facts are not identical, the underlying issues of
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law are similar. In that proceeding, Idaho Power makes a similar allegation that

the Department lacks the authority to include a term condition in water right at the
time of licensing. I would turn the Hearing Officer’s attention to pages 10

through 19 of the brief. These sections explain the Department understanding of . . .. .

Idaho Code § 42-203B(6) and the legislative history behind the statute.

DATED this 25" day of May, 2010.

Al Y. Yo

Shelley W

SUBSCRIBED AND SWORN TO before me this 25™ day of May, 2010.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 250 day of May, 2010, T caused a true and correct copy .
of the foregoing PREFILED TESTIMONY OF SHELLEY W. KEEN to be filed with the Court
and served on the following parties by the indicated methods:

JOHN ROSHOLT ( ) U.S. Mail, Postage Prepaid
TRAVIS THOMPSON ( ) Facsimile

BARKER ROSHOLT (x) E-mail

113 MAIN AVE WEST STE 303

TWIN FALLS ID 83301-6167
jar@idahowaters.com
tlt@idahowaters.com

JOHN SIMPSON { ) U.S. Mail, Postage Prepaid
BARKER ROSHOLT ( ) Facsimile

PO BOX 2139 (x) E-mail

BOISE ID 83701-2139

jks@idahowaters.com

RANDY BUDGE ( ) U.S. Mail, Postage Prepaid
CANDICE MCHUGH ( ) Facsimile

RACINE OLSON (x) E-mail

PO BOX 1391

POCATELLO ID 83204-1391
rch @racinelaw.net
cmm@racinelaw.net

ROBERT L. HARRIS ( ) U.S. Malil, Postage Prepaid
P.O. Box 50130 ( ) Facsimile

IDAHO FALLS, ID 83405 (x) E-mail

rharris @holdenlegal.com

MICHAEL GILMORE ( ) U.S. Mail, Postage Prepaid
ATTORNEY GENERAL’S OFFC ( ) Facsimile

PO BOX 83720 (x) E-mail

BOISE ID 83720-0010
(208) 334-2830
mike.gilmore @agp.idaho.gov

y / \
GARRICK L. BAXTER =~ ————
Deputy Attorney General
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T WARNING - |
# The data you have obtained from this automated U.S. Geological Survey database

# have not received Director's approval and as such are provisional and subject to

# revision. The data are released on the condition that neither the USGS nor the|

# United States Government may be held liable for any damages resulting from its use.

# Additional info: http://waterdata.usgs.gov/id/nwis/help/?provisional

# | | l | |

# File-format description: http://waterdata.usgs.gov/nwis/?tab_delimited_format_info

# Automated-retrieval info: http://waterdata.usgs.gov/nwis/?automated_retrieval_info

# | |

# Contact: gs-w_support_nwisweb @ usgs.gov

# retrieved: 2008-09-24 14:01:51 EDT

# J |

# Data for the following site(s) are contained in this file

# USGS 13088000 SNAKE RIVER AT MILNER ID (TOTAL FLOW)

# —

# | |

# Data provided for site 13088000

- |# DD parameter statistic Description

# 01 00060 00003 Discharge, cubic feet per second (Mean)

# | | | |

# Data-value qualification codes included in this output:

# A Approved for publication -- Processing and review completed.

# e VaILTe has been eTtimated.
#
agency_cd site_no datetime  01_00060_00003 01_00060_00003_cd |55 15s 16d 14n 10s
Reference station
13088000 is a Flow above each
calculated total of powerplant capacity is
stations 13087505 and spill; not a contribution
13087995 to volume
Date USGS Q(cfs) Combined Q for units 1-3 (cfs)
USGS 13088000 1/1/1996 3680 A 3680
USGS 13088000 1/2/1996 3680 |A 3680
USGS 13088000 1/3/1996 3680|A 3680
USGS 13088000 1/4/1996 3630|A 3630
USGS 13088000 1/5/1996 3570|A 3570
USGS 13088000 1/6/1996 3580|A 3580
USGS 13088000 1/7/1996 3760/A 3760
USGS 13088000 1/8/1996 4300 |A 4300
UsSGS 13088000 1/9/1996 5060 |A 5060
USGS 13088000 1/10/1996 2710|A 2710
USGS 13088000 1/11/1996 4350|A 4350
USGS 13088000 11121996 4710|A 4710
USGS 13088000 1/13/1996 4840|A 4840
USGS 13088000 1/14/1996 4730|A 4730
UsSGS 13088000 1/15/1996 46501A 4650
USGS 13088000 1/16/1996 4580/ A 4580
USGS 13088000 1/17/1996 4540|A 4540
USGS 13088000  1/18/1996 4490|A 4490
UsSGS 13088000 1/19/1996 4530|A 4530
USGS 13088000 1/20/1996 4570|A 4570

1996 Q data for 01-7011 Milner .xls
created by Michele Edl, Associate Engineer




Date USGS Qcfs) Combined Q for units 1-3 (cfs)
USGS 13088000 1/21/1996 4680|A 4680
USGS 13088000  1/22/1996 5090|A 5090
USGS 13088000, 1/23/1996 5260 A 5260
USGS 13088000  1/24/1996 5290 A 5290
USGS 13088000,  1/25/1996 3260|A 3260
USGS 13088000,  1/26/1998 5320|A 5320
USGS 13088000] 1/27/1996 5270|A 5270
USGS 13088000 1/28/1996 5260(A 5260
USGS 13088000 1/29/1996 5130|A 5128
USGS 13088000 1/30/1996 5240|A 5238
UsGSs 13088000 1/31/1996 4470 |Ae 1900
UsGS 13088000 2/1/1996 4900|Ae 829
UsGs 13088000 2/2/1996 5150|A 5070
USGS 13088000 2/3/1996 5150]A 5080
USGS 13088000 2/4/1996 5150/ Ae 5090
USGS 13088000 2/5/1996 5250|Ae 5210
USGS 13088000 2/6/1996 5620 A 5470
USGS 13088000 2/7/1996 5770|A 5540
USGS 13088000 2/8/1996 5760 A 5540
USGS 13088000 2/911396 5840 A 5550
USGS 13088000 2/10/1996 5880 A 5550
USGS 13088000 2/11/1996 6040 A 5570
USGS 13088000 2121996 6120 A 5560
UsGS 13088000 2/13/1996 6320 A 5560
USGS 13088000 2/14/1996 6550 A 5560
USGS 13088000 2/15/1996 6510 A 5530
UsGS 13088000 2/16/1996 6590 A 5610
usGs 13088000 2/17/1996 6670 A 5620
USGS 13088000 2/18/1996 6740 A 5630
USGS 13088000 2/19/1996 6840 A 5580
USGS 13088000 2/20/1996 7550 A 5610
USGS 13088000 2/21/1996 7570 A 5610
USGS 13088000 2/22/1996 7400|A 5610
USGS 13088000 2/23/1996 9260 A 5610
USGS 13088000 2/24/1996 11300 A 5590
USGS 13088000 2/25/1996 11700 A 5590
USGS 13088000 2/26/1996 11600 A 5590
USGS 13088000 2/27/1996 11600A 5590
UsGS 13088000 2/28/1996 11600|A 5590
USGS 13088000 2/29/1996 11600\ A 5590
USGS 13088000 3/1/1996 11600 (A 5590
UsGs 13088000 3/2/1996 11600 A 5590
USGS 13088000 3/3/1996 11600 A 5580
USGS 13088000 3/4/1996 11800|A 5570
USGS 13088000 3/5/1996 12600|A 5570
UsGS 13088000 3/6/1996 122001A 5580
usGs 13088000 3/7/1996 13100 (A 5580
USGS 13088000 3/8/1996 14800 A 5580
UsSGS 13088000 3/9/1996 15200 A 5570
USGS 13088000 3/10/1996 15300 A 5570
USGS 13088000  3/11/1996 16300|A 5570

1996 Q data for 01-7011 Milner .xls
created by Micheie Edl, Associate Engineer




Date USGS Q(cfs) Combined Q for units 1-3 (cfs)
USGS 13088000 3/12/1996) 17000 A 5550
USGS 13088000 3/13/1996 17100|A 5560
USGS 13088000 3/14/1996 17100|A 5560
USGS 13088000 3/15/1996 17500(A 5550
USGS 13088000 3/16/1996 17800|A 5550
USGS 13088000 3/17/1996 17900/ A 5550
USGS 13088000 3/18/1996 18500 A 5550
USGS 13088000 3/19/1996 19100 A 5550
USGS 13088000, 3/20/1996 19500 A 5550
USGS 13088000 3/21/1996 20000 A 5540
USGS 13088000, 3/22/1996 19200|A 5540
USGS 13088000 3/23/1996 18300|A 5540
USGS 13088000 3/24/1996 19600|A 5540
USGS 13088000 3/25/1996 19800|A 5530
UsGs 13088000 3/26/1996 19000|A 5540
USGS 13088000 3/27/1996 18200|A 5540
USGS 13088000 3/28/1996 18100}A 5540
USGS 13088000 3/29/1996 18200/A 5550
USGS 13088000 3/30/1996 18900 A 5550
USGS 13088000 3/31/1996 19100 |A 5540
USGS 13088000 4/1/1996 18900 A 5540
USGS 13088000 4/2{1996 18600 A 5520
UsGSs 13088000 4/3/1996 18900 A 5530
UsGS 13088000 4/4/1996 19000 /A 5530
UsGs 13088000 4/5/1996 17900|A 5540
USGS 13088000 4/6/1996 17300|A 2340
UsSGS 13088000 4/7/1996 17800 A 2350
USGS 13088000 4/8/1996 18200|A 5460
USGS 13088000 4/9/1996 17500|A 5530
USGS 13088000, 4/10/1996 16800 A 5530
USGS 13088000 4/11/1996 16000 A 5530
USGS 13088000 4/12/1996 15800|A 5550
USGS 13088000 4/13/1996 16200|A 2390
USGS 13088000 4/14/1996 16800|A 2270
USGS 13088000 4/15/1996 172001A 5540
USGS 13088000 4/16/1996 15000 A 5570
UsGS 13088000 4/17/1996 12900 A 5570
USGS 13088000 4/18/1996 12200 A 5590
USGS 13088000 4/18/1996 12200 A 5600
USGS 13088000 4/20/1996 12400 A 2100
UsSGS 13088000 4/21/1996 12300 A 2080
USGS 13088000 4/22/1996 12100|A 5520
UsGs 13088000 4/23/1996 10000(|A 5600
UsSGs 13088000 4/24/1996 8630 A 5610
USGS 13088000 4/25/1996 7390 A 5620
USGS 13088000 4/26/1996 63801A 5630
USGS 13088000 4/27/1996 6910|A 5450
USGS 13088000 4/28/1996 6600|A 5530
USGS 13088000 4/29/1996 6440 A 5610
UsGSs 13088000 4/30/1996 5720|A 5370
USGS 13088000 5/1/1996 5090 (A 5000

1996 Q data for 01-7011 Milner .xls
created by Michele Edl, Associate Engineer
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Date USGS Qfcfs) Combined Q for units 1-3 (cfs)
USGS 13088000 5/2/1996 5150(A 5070
USGS 13088000 5/3/1996 5080/A 5030
USGS 13088000 5/4/1996 4980/A 4940
USGS 13088000 5/5/1996 4830,A 4800
USGS 13088000 5/6/1996 4790|A 4760
USGS 13088000 5/7/1996 4660(A 4630
USGS 13088000 5/8/1996 4200|A 4170
USGS 13088000 5/9/1996 3540|A 3510
USGS 13088000, 5/10/1996 3020|A 2990
USGS 13088000 5/11/1996 2900 A 2870
USGS 13088000 5/12/1996 3000|A 2970
USGS 13088000 5/13/1996 3210|A 3180
USGS 13088000 5/14/1996 3120|A 3090
USGS 13088000 5/15/1996 30680(A 3030
USGS 13088000 5/16/1996 32801A 3250
UsGSs 13088000 5/17/1996 4460 A | 4430
USGS 13088000 5/18/1996 5220 A 5190
USGS 13088000 5/19/1996 5330 A 5310
USGS 13088000 5/20/1996 5070 A 5060
USGS 13088000 5/21/1996 4830 A 4833
USGS 13088000 5/22/1996 4760 A 4764
UsGs 13088000 5/23/1996 4770 A 4766
UsGs 13088000 5/24/1996 5120|A 5116
UsGs 13088000 5/25/1996 6530 A 5680
UsGs 13088000 5/26/1996 7520|A 5670
UsGs 13088000 5/27/1996 8250 A 5660
USGS 13088000 5/28/1996 9500 A 5640
USGS 13088000 5/29/1996 9160 A 5640
USGS 13088000 5/30/1996 12300 A 5620
USGS 13088000 5/31/1996 13400/ A 5610
USGS 13088000 6/1/1996 13600/ A 2160
USGS 13088000 6/2/1996 136001A 2120
USGS 13088000 6/3/1996 12900|A 5530
USGS 13088000 6/4/1996 12100|A 5590
USGS 13088000 6/5/1996 10800|A 5610
USGS 13088000 6/6/1996 10200|A 5620
USGS 13088000 6/7/1996 10000 |A 5620
USGS 13088000 6/8/1996 8800 |A 5610
UsSGSs 13088000 6/9/1996 9720|A 5600
USGS 13088000, 6/10/1996 9500|A 5610
UsGs 13088000 6/11/1996 8110|A 5620
USGS 13088000 6/12/1996 6490(A 5650
tUSGS 13088000 6/13/1996 6170 A 5650
USGS 13088000 6/14/1996 6130 A 5660
UsGSs 13088000 6/15/1996 5440/A 5437
UsGS 13088000 6/16/1996 5060 A 5050
USGS 13088000 6/17/1996 4780(A 4750
USGS 13088000, 6/18/1996 4680 A 4650
USGS 13088000 6/19/1996 4690 A 4660
USGS 13088000 6/20/1996| 4690|A 4660
USGS 13088000 6/21/1996 4540|A 4510

1996 Q data for 01-7011 Milner .xls

created by Michele Edl, Associate Engineer




Date USGS Q(cfs) Combined Q for units 1-3 (cfs)
USGS 13088000, 6/22/1996 4160 (A 4130
USGS 130880000 6/23/1996 3800|A 3770
UsGSs 13088000| 6/24/1996 3700(A 3670
USGS 130880001  6/25/1996 3800(A 3770
UsSGSs 13088000 6/26/1996 3870|A 3840
USGS 13088000 6/27/1996 4360|A 4330
USGS 13088000| 6/28/1996 4470|A 4420
USGS 13088000,  6/29/1996 5010|A 4990
USGS 13088000  6/30/1996 5560|A 5550
UsSGS 13088000 7/1/1996 5250|A 5220
USGS 13088000 7/2/1996 4630 (A 4430
USGS 13088000 7/3/1996 2600 A 2560
USGS 13088000 7/4/1986 1570|A 1560
USGS 13088000 7/5/1996 1720|A 1710
USsSGS 13088000 7/6/1996 2150(A 2140
USGS 13088000 7/7/1996 2370|A 2360
USGS 13088000 7/8/1996 2440]A 2430
USGS 13088000 7/9/1996 2530|A 2520
UsGs 13088000 7/10/1996 2540\ A 2530
USGS 13088000 7/11/1996 2480 A 2470
USGS 13088000 7/12/1996 2280|A 2270
USGS 13088000 7/13/1996 2080 |A 2070
UsGs 13088000 7/14/1996 1920|A 1810
USGS 13088000 7/15/1996 1730|A 1720
USGS 13088000 7/16/1996 1560|A 1550
UsGS 13088000 7171996 1550(A 1520
USGS 13088000 7/18/1996 1530|A 1520
USGS 13088000 7/19/1996 1520|A 1510
USGS 13088000 7/20/1996 1530 A 1520
USGS 13088000| 7/21/1996 1520 A 1510
USGS 13088000| 7/22/1996 1540|A 1520
UsSGS 13088000 7/23/1996 1530 A 1520
USGS 13088000 7/24/1996 1530/A 1520
UsGS 13088000 7/25/1996 1530 A 1520
UsSGS 13088000 7/26/1996 1550 A 1540
UsGS 13088000 7/27/1996 1560 A 1550
UsGS 13088000 7/28/1996 1570|A 1560
USGS 13088000 7/29/1996 1560|A 1550
USGS 13088000| 7/30/1996 1550|A 1540
USGS 13088000| 7/31/1996 1540|A 1530
USGS 13088000 8/1/1996 1540|A 1530
USGS 13088000 8/2/1996 1550|A 1540
UsGS 13088000 8/3/1996 1530|A 1530
USGS 13088000 8/4/1996 1530 /A 1530
USGS 13088000 8/5/1996 1530{A 1530
USGS 13088000 8/6/1996 1540|A 1540
UsSGSs 13088000 B/7/1996 1510|A 1510
USGS 13088000 8/8/1996 1480|A 1350
USGS 13088000 8/9/1996 1640A 1570
USGS 13088000, 8/10/1996 1530|A 1530
USGS 13088000 8/11/1996 1530]|A 1510

1996 Q data for 01-7011 Milner .xls
created by Michele Edl, Associate Engineer




Date USGS Q(cfs) Combined Q for units 1-3 (cfs)
USGS 13088000 8/12/1996 1550|A 1520
USGS 13088000 8/13/1996 1590(A 1510
USGS 13088000 8/14/1996 1550(A 1520
USGS 13088000, 8/15/1996 1520|A 1510
UsGS 13088000 8/16/1996 1510|A 1510
USGS 13088000 8/17/1996 1510|A 1510
USGS 13088000 8/18/1996 1520(A 1520
USGS 13088000 8/19/1996 1540(A 1540
USGS 130880001  8/20/1996 1530|A 1530
USGS 13088000 8/21/1996 1520|A 1520
USGS 13088000 8/22/1996 1560 (A 1530
USGS 130880001 8/23/1996 1580(A 1550
USGS 13088000 8/24/19986 1550|A 1530
USGS 13088000 8/25/1996 1550|A 1530
USGS 13088000 8/26/1996 1550|A 1530
USGS 13088000 8/27/1996 1540|A 1520
USGS 13088000 8/28/1996 1540|A 1520
USGS 13088000 8/29/1996 1540 (A 1520
USGS 13088000 8/30/1996 1550|A 1530
USGS 13088000 8/31/1996 15501A 1530
USGS 13088000 9/1/1996 1470 A 1440
USGS 13088000 9/2/1996 1370 A 1350
USGS 13088000 9/3/1996 1270 A 1250
USGS 13088000 9/4/1996 1170 /A 1156
USGS 13088000 9/5/1996 1070\ A 1048
USGS 13088000 9/6/1996 982 A 961
USGS 13088000 9/7/1996 882 A 858
USGS 13088000 9/8/1996 999 A 973
USGS 13088000 9/9/1996 854|A 830
USGS 13088000 9/10/1996 432 |A 408
UsSGs 13088000 9/11/1996 248|A 230
USGS 13088000 9/12/1996 255(A 230
USGS 13088000 9/13/1996 257 A 230
USGS 13088000 9/14/1996 256|A 230
USGS 13088000 9/15/1996 255|A 230
USGS 13088000 9/16/1996 258 |A 230
USGS 13088000 9/17/1996 246 A 230
USGS 13088000 9/18/1996 2401A 230
USGS 13088000 9/19/1996 2391A 230
UsSGS 13088000  9/20/1996 238|A 230
USGS 13088000 9/21/1996 235/A 230
USGS 13088000 9/22/1996 232 |A 230
UsSGS 13088000 9/23/1996 232 |A 230
USGS 13088000 9/24/1996 242\A 230
UsGS 13088000 9/25/1996 242 A 230
USGS 13088000 89/26/1996 250(A 230
USGS 13088000 9/27/1996 232|A 230
USGS 13088000 9/28/1996 264 (A 230
USGS 13088000 9/29/1996 257|A 230
UsSGSs 13088000 9/30/1996 280|A 230
USGS 13088000 10/1/1996 298| A 230
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Date USGS Qcfs) Combined Q for units 1-3 (cfs)
USGS 13088000 10/2/1996 256 A 230
USGS 13088000,  10/3/1996 237|A 230
USGS 13088000,  10/4/1996 236|A 230
USGS 130880001  10/5/1996 237|A 230
USGS 13088000, 10/6/1996 238|A 230
USGS 13088000, 10/7/1996 249/A 230
USGS 13088000|  10/8/1996 238|A 230
USGS 13088000 10/9/1996 237 |A 230
USGS 13088000| 10/10/1996 237 A 230
USGS 13088000| 10/11/1996 238|A 230
USGS 13088000 10/12/1996 238|A 230
USGS 13088000 10/13/1996 238|A 230
USGS 13088000 10/14/1996 238|A 230
USGS 13088000| 10/15/1996 238'A 230
USGS 13088000 10/16/1996 239/ A 230
USGS 13088000 10/17/1996 239 A 230
USGS 13088000, 10/18/1996 238|A 230
USGS 13088000| 10/19/1996 240 A 230
USGS 13088000| 10/20/1996 240:A 230
USGS 13088000; 10/21/1996 243|A 230
USGS 13088000; 10/22/1996 240/A 230
USGS 13088000, 10/23/1996 240|A 230
USGS 13088000 10/24/1996 240|A 230
USGS 13088000, 10/25/1996 240|A 230
USGS 13088000 10/26/1996 240/A 230
USGS 13088000, 10/27/1996 240 |A 230
USGS 13088000, 10/28/1996 240|A 230
USGS 13088000| 10/29/1996 481 A 481
UsSGS 13088000| 10/30/1996 7111A 711
USGS 13088000, 10/31/1998 2610/ A 2614
USGS 13088000 11/1/1996 2500 A 2495
USGS 13088000 11/2/1996 2460 A 2455
UsGS 13088000 11/3/1996 2460 A 2455
USGS 13088000 11/4/1996 2310 A 2306
USGS 13088000  11/5/1996 2240 A 2236
USGS 13088000  11/6/1996 2250(A 2246
USGS 13088000 11/7/1996 2200|A 2196
USGS 13088000 11/8/1996 2570|A 2566
USGS 13088000 11/9/1996 2B30|A 2826
USGS 13088000, 11/10/1996 2930 A 2926
UsSGS 13088000 11/11/1996 3100 A 3097
USGS 13088000| 11/12/1996 3100 A 3097
USGS 13088000 11/13/1996 2690 A 2687
USGS 13088000 11/14/1996 2170|Ae 2167
USGS 13088000 11/15/1996 2310|A 2300
USGS 13088000 11/16/1996 2410\ A 2410
USGS 13088000 11/17/1996 2440 A 2440
USGS 13088000, 11/18/1996 2470|A 2470
USGS 13088000 11/19/1996 2080 A 2080
USGS 13088000, 11/20/1996| 1730|A 1730
USGS 13088000 11/21/1996 1660 |A 1660

1996 Q data for 01-7011 Milner .xls
created by Michele Edl, Associate Engineer




Date USGS Q(cfs) Combined Q for units 1-3 (cfs)
UsGS 1308B000| 11/22/1996 1560 A 1560
USGS 130880001 11/23/1996 1480 A 1480
USGS 130880001 11/24/1996 1430(A 1430
USGS 13088000 11/25/1996 1400|A 1400
USGS 130880001 11/26/1996 1450|A 1450
USGS 13088000 11/27/1996 1520|A 1520
USGS 13088000, 11/28/1996 1850|A 1850
USGS 13088000 11/29/1996 1880 (A 1880
UsSGSs 13088000 11/30/1996 1940/A 1940
UsGs 13088000 12/1/1996 2140/A 2140
USGS 13088000 12/2/1996 1680 A 1679
USGS 13088000 12/3/1996 1320 A 1320
USGS 13088000 12/4/1996 1340 A 1340
USGS 13088000 12/5/1996 2020/A 2020
USGS 13088000 12/6/1996 2770|A 2770
USGS 13088000 12/7/1996 2890|A 2889
UsGSs 13088000 12/8/1996 2970|A 2068
USGS 13088000 12/9/1996 1B20|A 1818
USGS 13088000, 12/10/1996 1320(A 1319
USGS 13088000, 12/11/1996 1320/A 1320
USGS 13088000| 12/12/1996 2810\ A 2810
USGS 13088000 12/13/1996 3430 | Ae 3430
USGS 13088000 12/14/1996 4030 |Ae 4030
UsGs 13088000| 12/15/19986 4030 | Ae 4029
USGS 13088000| 12/16/1996 4030|Ae 4028
USGS 130880001 12/17/1996 3730|Ae 3730
USGS 13088000| 12/18/1996 3530|Ae 3530
USGS 13088000 12/19/1996 3530|Ae 3530
USGS 13088000, 12/20/1996 3600 |A 3600
UsGS 13088000 12/21/1996 4220|A 4210
USGS 13088000| 12/22/1996 4580(A 4580
USGS 13088000| 12/23/1996 4820|A 4800
UsSGS 13088000| 12/24/1996 5170/A 5170
USGS 13088000| 12/25/1996 4970 A 4970
USGS 13088000| 12/26/1996 4910 A 4910
USGS 13088000| 12/27/1996 5100{A 5100
USGS 13088000| 12/28/1996 5450|A 5450
USGS 130880000 12/29/1996 5130|A 5130
USGS 13088000| 12/30/1996 4910(A 4900
UsSGS 13088000, 12/31/1996 5030|A 5030
sum 1,204,036 |cfs
convert factor = 1.9835 2,388,205 |a-fday
round to 3 sigfig | 2,390,000 AFA

1996 Q data for 01-7011 Milner .xls
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STATEMENT OF CASE

A. NATURE OF THE CASE

This is a water rights case arising out of an appeal from a decision of the Idaho
Department of Water Resource;% (Department). The case presents an issue of first impression
concerning the State of Idaho’s authority to regulate hydropower water rights. License no. 03-
7018 is a water right license held by Idaho Power Company (Idaho Power) for power purposes at
Brownlee Dam. When the Department issued water right license no. 03-7018 to Idaho Power in
2008, the Department included a condition limiting the term of the license pursuant to Idaho
Code § 42-203B(6).l Idaho Code § 42-203B(6) provides, in relevant part:

The director shall have the authority to subordinate the rights granted in a permit

or license for power purposes to subsequent upstream beneficial depletionary

uses. ... The director shall also have the authority to limit a permit or license for

power purposes to a specific term. Subsection (6) of this section shall not apply
to licenses which have already been issued as of the effective date of this act.

Idaho Code § 42-203B(6) (emphasis added)

Idaho Power aﬁpealed the inclusion of the term condition to the Washington County
district court, arguing the Director should not be allowed to insert the term condition in the
license when it was not included in the permit to develop the water right. The district court,
acting as an appellate court, held that the Director lacked the statutory authofity to insert a term

condition at the time of licensing and remanded the matter to the Department with instructions to

! A condition limiting the term of the license is commonly referred to as a “term
condition.”




1ssue the license pursuant to the terms of the permit. The Department respectfully requests that
this Court reverse the judgment of the district court.

Hydropower water rights have a unique status under the Idaho Constitution and under
Idaho code. The reason for this unique status is because of the significant negative impact
hydropower water rights can have on future upstream development. The authorization to
“regulate and limit the use [of water] for power purposes”, as stated in Section 3 of Article XV
0i’ the Idaho Constitution, is both consistent with and reflected in Idaho Code § 42-203B. The
plain language of Idaho Code §,42-203B(6) provides the Director with thg express statutory
authority to add a condition limiting a hydropower water right to a specific term at the time of
licensing. Moreover, even if this Court looks past the plain language of Idaho Code § 42-
203B(6), the history of the Swan Falls Agreement and the legislative history of Idaho Code § 42-
203B confirms the Legislature’s intent to authorize the Director to add a term condition to any
water right licensed for power purposes after Idaho Code § 42-203B(6) became law.

B. COURSE OF PROCEEDINGS

On December 24, 1975, Idaho Power submitted an Application for Permit to the
Department for an additional water right for hydropower at Brownlee Dam. (Agency R. pp. 72-
75.)* The Director approved the application for permit on January 29, 1976. (Agency R. p. 75.)

On November 16, 2007, Gary Spackman, then Administrator of the Department’s Water

Management Division, approved the license for Water Right No. 03-7018. (Agency R. p. 130.)

2 References to the administrative record before the Department are shown as “Agency R.”
References to the record before the district court are show as “R.”




On November 23, 2007, the Department issued a letter to Idaho Power informing them that the
license was issued as a preliminary order and that it would become final upon 14 days after
service unless the order is appealed. (Agéncy R. pp. 131-134.) The Director, pursuant to its
authority under Idaho Code § 42-203B(6), included a term condition in the license. The
condition provides:

The diversion and use of water for hydropower purposes under this license is

subject to review by the Director after the date of expiration of the Federal Energy

Regulatory Commission license for Brownlee Dam. Upon appropriate findings

relative to the interest of the public, the Director may cancel all or any part of the

use authorized herein and may revise, delete or add conditions under which the

right may be exercised.

(Agency R. p. 130.)

Idaho Power filed its Protest and Petition for Hearing on December 3, 2007 requesting a
hearing before the Department and objecting to the inclusion of the term condition. (Agency R.
pp. 137-139.) A prehearing conference was held on March 10, 2008. Idaho Power served upon
the Department a first set of discovery questions on July 25, 2008. (Agency R. pp. 162-166.)
The Department’s rules of procedure in administrative hearings do not provide for service of
interrogatories and requests for production upon the Department. However, to expedite
resolution of the matter, the Department provided a Statement of Position regarding the term
condition. (Agency R. pp. 174-197.)

Idaho Power subsequently decided to withdraw its request for hearing. The Department

granted the request on March 30, 2009. (Agency R. pp. 209-213.)




On April 27, 2009, Idaho Power filed a petition for judicial reviev‘w with the Washington
County distriqt court, appealing the Department’s final decision. (R. Vol. I, p. 5.) The district
court heard appellate argument in the case on December 1, 2009. (R. Vol. I, p. 3.) On January
13, 2010, the district court issued its decision holding that the Department lacked the statutory
authority to insert a term condition at the time of licensing. (R. Vol. II, p. 252.) The Department
filed its notice of appeal on January 26, 2010. (R. Vol. 1, p. 268.)

C. STATEMENT OF FACTS

Idaho Power filed application for permit no. 03-7018 to appropriate the public waters of
the state of Idaho on December 24, 1975. (Agency R. pp. 72-75.) The permit provided for the
diversion of water at Brownlee Dam for hydropower purposes. On January 29, 1976, the
Director approved the application for i)ermit. (Agency R. p. 75.) The Director did not include a
term condition as a condition of approval.

On December 12, 1979, Idaho Power applied for and was granted an extension of time to
submit proof of beneficial use to the Department, granting an extension to February 1, 1985.
(Agency R. p. 82.)

'On August 9, 1980, 1daho Power submitted a letter and postcard stating that it had
completed the diversion works and put water to beneficial use. (Agency R. pp. 83-85.)

On March 31, 1983, the Idaho Supreme court issued its decision in Idaho Power Co. v.
State, 104 Idaho 575, 661 P.2d 741 (1983). In Idaho Power, this Court held that the
subordination clause included in the Federal Power Commission license granted to Idaho Power

for the Hells Canyon pfoject was valid and enforceable under Idaho law, and binding on Idaho




Power for purp_oses of the Hells Canyon project. Idaho Power, 104 Idaho at 586, 661 P.2d at
752. However, the Court also held that the subordination clause did not apply to Idaho Power’s
water rights at Swan Falls dam. Id. This Court remanded the case to the trial court for further
proceedings to resolve £he affirmative defenses. Idaho Power, 104 Idaho at 590, 661 P.2d at -
"756. The remand of the matter spawned additional litigation when Idaho Power responded by
filing a second lawsuit na;ming as defendants the State of Idaho and approximately 7500 persons .-
claiming water rights in the Snake River basin. In re Snake River Basin Water System, 115
Idaho 1, 3, 764 P.2d 78, 80 (1988).

On October 25, 1984, in an effort to resolve the litigation related to Swan Falls dam, an
agreement was entered into by Idaho Power and the State of Idaho. In re Snake River Basin
Water System, 115 Idahio at 3, 764 P.2d at 80. A copy of the agreement is attached as Addendum
A. The October 25, 1984 agreement, commonly referred to as the Swan Falls Agreement, “was
not a self-executing instrument, but rather proposed a suite of legislative and administrative
action that. if implemented would resolve the controversy to the mutual satisfaction of the
parties.” Memorandum Decision And Order on Cross-Motions For Summary Judgment, In re

SRBA, Consolidated Subcase 00-92023, at 26 (Apr. 18, 2008), a copy of which is attached as

Addendum B.

3 This summary judgment order was entered in SRBA Consolidated Subcase No. 00-
92023, which addresses “issues pertaining to ownership and interpretation and/or application of
the Swan Falls Agreement” for purposes of adjudicating the hydropower water rights that gave
rise to the Swan Falls controversy. Order Granting In Part, Denying In Part Motion To Dismiss;
Consolidating Common Issues Into Consolidated Subcase; And Permitting Discovery Pending




One of the legislative actions necessary to implement the Swan Falls Agreement and
resolve the controversy was enactment of the proposed “subordination legislatiqn” s_epfo_\rth_ 1n B
Exhibits 7A and 7B to the Agreement. Swan Falls Agreement at 7-8 J 13(a)(vii). The
legislation proposed under Exhibit 7A authorized the Director to subordinate and/or to insert a
term condition, in a hy(iropower “permit or license™:

The Director shall have the authority to subordinate the rights granted in a permit

or license for power purposes . . . . The director shall also have the authority to

limit a permit or license for power purposes to a specific term.

SWan Falls Agreement, Exhibit 7A at 27. As presented to the Legislature under 1985 Senate Bill
1008, Exhibits 7A and 7B were combined into a single new code section, Idaho Code § 42-203B.
Compare 1985 Idaho Sess. Laws 25-26 (Idaho Code § 42-203B as enacted under 1985 Senate
Bill 1008) with Swan Falls Agreement, Exhibits 7A-7B. The term condition provision of Exhibit
7A as proposed in Senate Bill 1008 was Idaho Code § 42-203B(6). Id.

In the Senate Resource and Environment Committee’s hearings on Senate Bill 1008, John
Runft, an attorney represehting small hydropower interests, squght a change in the term
condition provision. He noted that the provision expressly grandfathered existing licenses, and
argued that existing permits represented property rights and “should be so grandfathered as well

as licenses.” Attachment to Senate Resources and Environment Committee Minutes (Jan. 21,

Objection Period In Basin 02, In re SRBA, Consolidated Subcase 92-23, at 16 (July 24, 2007), a
copy of which is attached as Addendum C. In settling that SRBA litigation, Idaho Power and the
State of Idaho stipulated that the summary judgment order is final and binding between them.
State Of Idaho’s And Idaho Power Company's Stipulation and Joint Motion To Dismiss
Complaint And Petition For Declaratory And Injunctive Relief, In re SRBA, Consolidated
Subcase No. 00-92023, at 8 (June 25, 2009), a copy of which is attached as Addendum D.




1985), entitled “Revised and Supplemented Testimony By John L. Runft Before the Idaho Senate
Committee on Resources and Environment anuary, 21, 1985,” p. 5 (attached hereto as
Addendum E). Attorney General Jim Jones opposed this proposed ch?mge on the basis \that su;:h
permits did not carry property interests and the State had authority to insert term conditions in
them. Attachment to Senate Resources and Environment Committee Minutes (Jan. 25, 1985)
entitled “Supplemental Testimony of Attorney General Jim Jones before the Idaho Senate _
Committee of Resources and Environment,” pp. 1, 3 (attached hereto as Addendum E). The
committee did not modify the proposed legislation to grandfather existing hydropower permits.

In a subsequent hearing of the same committee, Senator William Ringert observed that
because the proposed législation authorized the Director to subordinate a hydropower “permit or
license,” the Director would have the authority to insert at licensing a new condition that had not
been present in the hydropower permit. Transcript of Senate Resources and Epvironment
Committee Meeting (Feb. 1, 1985), at pp. 33-34, attached as Addendum F. 4 Idaho Power’s
attorney and Swan Falls negotiator, Tom Nelson, responded that this interpretation was

“obviously possible under the language,” and that the statute had been so drafted because the

4 The transcripts attached hereto were submitted as affidavit exhibits in the SRBA in
Consolidated Subcase 00-92023. The Attorney General’s Office arranged for a court reporter to
make the transcripts from cassette tape recordings of the 1985 meetings of the Senate Resource
and Environment Committee on the legislation enacted to implement the Swan Falls Agreement,
the acknowledged centerpiece of which was Idaho Code § 42-203B. The recordings were
permanently preserved by the Legislative Services Office at the request of the committee
chairman at the time, Senator Laird Noh. See Affidavit of Michael C. Orr In Support Of State Of
Idaho’s Motion For Partial Summary Judgment (Jan. 11, 2008); Affidavit of Laird Noh (Jan. 11,
2008). These affidavits are available for viewing at the SRBA website,
httn://www.siba.state.id.us/SREPT.HTM, under Subcase no. 00-92023.
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State “wanted the power to go back and subordinate those [unsubordinated hydropower] permits
at the time that they issue the license.” Id. at 34.

The “subordingtion legislation” of Exhibits 7A and 7B was enacted as proposed in Senate
Bill 1008, and authorizes the Director to subordinate and/or insert terrﬁ conditions in a
hydropo;wer “permit or license.” 1985 Idaho Sess. Laws 25-26; Idaho Code § 42;203B(6). The
legislation expressly implements the State’s constitutional authority to regulate and limit
hydropower water rights. Idaho Code § 42-203B(1).

Idaho Code § 42-203B(6) was approved on February 28, 1985 and went into effect on
July 1, 1985. 1985 Idaho Sess. Laws 27. |

Subsequent to the statutory addition of Idaho Code § 42-203B, a beneficial use exam was
conducted for water right no. 03-7018. The Beneficial Use Field Report was submitted to the
Department on September 8, 1985. (Agency R. pp. 88-98.)

The Department approved the license for Water Right No. 03-7018 on November 16,
2007. (Agency R. p. 130.) The Department, pursuant to its authority under Idaho Code § 42-
203B(6), included a térm condition in the license. The condition provides:

The diversion and use of water for hydropower purposes under this license is

subject to review by the Director after the date of expiration of the Federal Energy

Regulatory Commission license for Brownlee Dam. Upon appropriate findings

relative to the interest of the public, the Director may cancel all or any part of the
use authorized herein and may revise, delete or add conditions under which the

right may be exercised.

(Agency R. p. 130.)




ISSUES PRESENTED ON APPEAL

1. Whether the district court erred in holding that Idaho Code § 42-203B does not
authorize the Director to add a condition limiting a hydropower water right to a specific term at
the time of licensing.

2. Whether the district court erred in concluding that the legislature did not intend by
its enactment of Idaho Code § 42-203B to authorize the Director to add a condition limiting a
hydropower water right to a specific term at the time of licensing.

STANDARD OF REVIEW

“In an appeal from a district court, where the court was acting in its appellate capacity
under IDAPA, the Supreme Court reviews the agency récord independently of the district court’s
decision.” Spencer v. Kootenai County, 145 Idaho 448, 452, 180 P.3d 487, 491 (2008) (citing
Cowan v. Bd. of Comm’rs of Fremont County, 143 Idaho 501, 508, 148 P.3d 1247, 1254 (2006)).

Judicial review of a final decision of IDWR is governed by the Idaho Administrative
Procedures Act (IDAPA), chapter 52, title 67, Idaho Code. Idaho Code § 42-1701A(4). Under
the IDAPA, the Court reviews an appeal from an agency decision based upon the record created
before the agency. Idaho Code § 67-5277; Dovel v. Dobson, 122 Idaho 59, 61, 831 P.2d 527,
529 (1992). As to the weight of evidence on questions of fact, the Court does not substitu.te its
judgment for that of the agency. Spencer, 145 Idaho at 452, 180 P.3d at 491. The Court shall
affirm the agency decision unless the Court finds that the agency’s findings, inferences,
conclusions, or decisions are: *(a) in violation of constitutional or statutory provisions; (b) in

excess of the statutory authority of the agency; (¢) made upon unlawful procedure; (d) not




supported by substantial evidence on the record as a whole; or () arbitrary, capricious, or an
abuse of discretion. Idaho Code § 67-5279(3); Barron v. IDWR, 135 Idaho 414, 417, 18 P.3d
219, 222 (2001). The party challenging the agency decision must show that the agency erred in a
manner spec1f1ed in Idaho Code § 67 5279(3) and that a substantial right of the petltloner has
been prejudiced. Idaho Code § 67- 5279(4) Barron, 135 Idaho at417, 18 P. 3d at 222 R
ARGUMENT

The controlling question in this proceeding is whether Idaho Code § 42-203B authorizes
the Director to condition a hydropower water right at the time of licensing to a term of years,
even when a term condition was not included in the approved application for permit. The Third
Judicial District Court held that the legislature did not intend to authorize the Director to include
a term condition in a license when it was not in the approved application for permit.
Memorandum Decision and Order on Appeal (Jan. 13, 2010), at 14 (hereafter referred to as
Memorandum Decision). The Department respectfully requests that this Court reverse the
decision of the district court because the relevant statutory provisions, the important public
policies embodied therein, and the clearly expressed intention of the Legislature all show the
Legislature exercised its constitutional authority to limit the impact of hydropower water rights
on development in Idaho by authorizing the Director to include a term condition in any

hydropower license issued after Idaho Code § 42-203B was signed into law.
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A. THE DISTRICT COURT’S HOLDING THAT IDAHO CODE § 42-203B
DOES NOT AUTHORIZE THE DIRECTOR TO ADD A TERM
CONDITION TO A HYDROPOWER WATER RIGHT AT THE TIME OF
LICENSING IS CONTRARY TO THE PLAIN LANGUAGE OF THE
STATUTE, FAILS TO TAKE INTO CONSIDERATION THE
IMPORTANT PUBLIC POLICIES OF LIMITING HYDROPOWER
WATER RIGHTS AND IS CONTRARY TO THE LEGISLATIVE
HISTORY OF THE STATUTE. '

When interpreting a statute, the Court looks first to the plain reading of the statute.
Pocatello v. State, 145 Idaho 497, 501, 180 P.3d 1048, 1052 (2008). If the statute is ambiguous,
the Court looks to the intention of the legislature in drafting a statute, examining not only the
literal words of the statute, but also the reasonableness of the proposed constructions, the public
policy behind the statute, and its legislative history. Hayden Lake First Prot. Dist. v. Alcorn, 141
Idaho 388, 398-399, 111 P.3d 73, 83-84 (2005). The district court failed to properly apply this

standard in its decision.

1. The plain language of Idaho Code § 42-203B explicitly authorizes the inclusiori of

a term condition at the time of licensing,

The Legislature codified the language agreed upon by the State of Idaho and ldaho Power
in the Swan Falls Agreement by enacting [daho Code § 42-203B(6), which provides in relevant
part:

[T]he director shall also have the authority to limit a permit or license for power

purposes to a specific term. Subsection (6) of this section shall not apply to

licenses which have already been issued as of the effective date of this act.

The Court, when interpreting a statute, looks first to the plain reading of the statute.

Pocatello, 145 Idaho at 501, 180 P.3d at 1052. The plain reading of this language expressly

authorizes the Director to limit a license to a specific term. Idaho Code § 42-203B(6) provides
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for inclusion of a term condition in a “permit or license.” The word “or” is a disjunctive particle
used to express an alternative. Doe I v. Doe II, --- Idaho ---, ---, 228 P.3d 980, 982, 2010 WL .
018943, at 3 (2010) (citing Frasier v. Frasier, 87 Idaho 510, 514, 394 P.2d 294, 296-97 (1964)).
The use of the disjunctive “or” means that the term condition can be included at either stage in
the licensing process: the term condition can be included at the time the permit is issued or can
be included at the time the license is issued. Looking to the literal words of the statue as directed
in Pocatello, the plain reading of Idaho Code § 42-203B(6) confirms that a term condition can be
added to a license when the license is issued.

This point is underscored by the one limitation the Legislature included in the statute,
The Legislature provided that “[s]ubsection (6) of this section shall not apply to licenses which
have already been issued as of the effective date of this act.” Idaho Code § 42-203B(6)
(emphasis added). Thus, the Legislature specifically authorized the inclusion of a term condition
in a permit or license, but in the very next sentence, said that the Director of the Department
could not apply term conditions to licenses issued pr_io_r.to the act. If the Legislature had

intended that the Director not include term conditions in licenses issued after the act, the

Legislature would have said so here. The lack of such a restriction supports the argument that

the intent of the Legislature was to allow the Director to include term conditions at the time of

licensing.
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2. The public policy behind term conditions argues in support of their broad
application.

It has long been the policy of the State of Idaho to regulate hydropower water rights. In

1928, in light of the development of hydropower projects on the Snake River and its tributaries,
Article XV, section 3 of the Idaho Constitution was amended to authorize the state to “regulate
and limit the use” of hydropower water rights. See discussion Dennis C. Colson, Idaho’s
Constitution — The Tie that Binds, p. 173 (1991 University of Idaho Press). Term conditions are
a logical outgrowth of this guiding principle and the policy reasons for term conditions can be
found by looking to a newsletter written by the Department in 1984. (Agency R. p. 185). Prior
to the enactment of Idaho Code § 42-203B, the Idaho Water Resource Board adopted a
resolution asking the Department to start including term limits in permits for hydropower.’
(Agency R. p. 185). As explained in the article and accompanying resélution, hydropower
permits can have an enormous impact on the State’s water systems because they usually
appropriate most of the flow of a water source, even during periods of peak runoff. This gives
them the unique potential to preclude or control upstream development in ways that set
hydropower apart from other uses. The Board was concerned that providing hydfopower water
rights in perpetuity runs counter to the public interest, as technologies and needs may change in

the future. The Board recommended tying the term of the water right permits and licenses to the

term of the FERC licenses because the FERC licenses usually are for terms of 50 years. The

> The Idaho Water Resource Board is a separate entity that sets water policy for the State
of Idaho. See Idaho Code § 42-1732.
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Board pointed out that tying the water right permits and licenses to the length of the FERC
license would provide backers of the projects ample timc to pay off loans and recoup their ‘
investments. The Board concluded that it would be appropriate to reevaluate the hydropower
license at the same time FERC is reviewing the FERC license. |

3. The history of the Swan Falls Agreement and the legislative history leading up to the

enactment of Idaho Code § 42-203B shows that the Legislature intended to exercise
its full authoritv and authorize the Director to include term conditions at the time of

licensing.

The express statutory authority of the Director to limit a hydropower water right to a
specific term of years came as a result of legislation enacted to implement what is commonly
referred to as the Swan Falls Agreement. While the Idaho Supreme Court has long been
involved in the contentious issues surrounding Idaho Power’s water rights at Swan Falls dam®, it
is the settlement agreement reached between the State of Idaho and Idaho Power that is
significant in this proceeding. Put simply, the Swan Falls Agreement sought not only to resolve
the litigation over Idaho Power’s hydropower water rights at Swan Falls dam and several other
Idaho Power facilities downstream from Milner Dam, but it also sought to prevent future Swan
Falls-type controversies by exercising the Legislature’s full constitutional authority to regulate
and limit hydropower water rights. Relevant to this proceeding, the Swan Falls Agreement
provided for the introduction of the legislation at issue here, which expressly authorizes the

Director to include subordination and term conditions on hydropower licenses. The term

6 See Idaho Power Co. v. State, 104 Idaho 575, 661 P.2d 741 (1983) and In re Snake River
Basin Water System, 115 Idaho 1, 764 P.2d 78 (1988).
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condition legislation was outlined in Exhibit 7A to thé written agreement signed by the parties on
October 25, 1984. Swan Falls Agreement, at 27 (attached hereto as Addendum A). The full
implementation of the Swan Falls Agreement was made contingent on its enactment into law.
Id., at 8.

. Idaho Code § 42-203B was part of Senate Bill 1008, the so called “centerpiece of the
legislation . . . contemplated by” the Swan Falls Agreement reached between Idaho Power and
the State of Idaho.” 1985 Idaho Senate Journal at 59 (Statement of Legislative Infent S 1008)
(attached hereto as Addendum G). One of the primary objectives of the Swan Falls Agreement
was to implement the State’s constitutional authority to regulate and limit hydropower water
rights. In explaining the purposes behind the changes to Idaho Code § 42-203B, the Statement of

Legislative Intent provided:

This legislation is an exercise of the State’s authority under the 1928 Amendment
to Article XV, Section 3 of the Idaho Constitution to limit and regulate the use of
water for power purposes. The section represents a specific legislative finding
that it is in the public interest of the State of Idaho to assure that the State has the
power to regulate and limit the use of water for power purposes to assure an
adequate supply of water for future beneficial upstream uses.

1985 Senate Journal at p. 59 (Statement of Legislative Intent S 1008).
The Legislature ratified these views by enacting Idaho Code § 42-203B. The Legislature

sought to avoid a repeat of the Swan Falls controversy by expressly authorizing the Director to

7 “The Swan Falls Agreement was specifically conditioned on the enactment of Senate Bill
1008." Memorandum Decision And Order On Cross-Motions For Summary Judgment, In re
SRBA, Consolidated Subcase No. 00-92023, at 22 (Apr. 18, 2008), attached as Addendum B.
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subordinate hydropower water rights and limit hydropower water rights to a term of years. This
was highlighted in the legislative testimony when Pat Kole, one of the State of Idaho’s
negotiators in the Swan Falls Agreement, was asked by Senator William Ringert why the
-provision allowing the director to limit a permit or license for power pul;poses was in the
legislation. Mr. Kole stated, “And the effort [behind the subordination and term limit provision]
was to make sure that as best we can foresee, we do not get ourselves into another Swan Falls
situation in the future.” Transcript of Senate Resources and Environment Committee Meeting
(Jan. 18, 1985), at pp. 42-43, attached hereto as Addendum H. Then-IDWR Director Kenneth
Dunn echoed this comméi_lt in his testi.mony,' “[The primary reason [for the subordina‘tio.n‘.-aﬁdw
term limit provision] is to avoid Swan Falls from recurring again.” Id. at 43.
Because of concern over potential future issues regarding the interpretation of the Swan

Falls Agreement, the Idaho Senate adopted a Statement of Legislative Intent, which provided as

follows:

The Director of the Department of Water Resources is empowered as to all future
licenses to subordinate the rights granted in either a permit or a license to
subsequent upstream beneficial depletionary uses, to assure the availability of
water for such uses. The director also shall have the authority to limit permits or
licenses for power purposes to a specific term.

1985 Idaho Senate Journal at 60 (Statement of Legislative Intent S 1008).

8 The Statement of Legislative intent was drafted by Senator Michael Crapo with input
from Idaho Power and the State of Idaho. Transcript of Senate Resources and Environment
Committee Meeting (Feb. 1, 1985), pp. 3-4, attached as Addendum F.
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This statement is significant because it confirms the breadth of authority the Legislature
intended for the Director to have. It was the common understanding that the Director would be
authorized to subordinate all future licenses and to limit all future licenses to a specific term of
years. Moreover, the legislative record for Senate Bill 1008 also demonstrates that the
Legislature considered this very issue in committee meetings in 1985. Before the Senate
Resources and Environment Committee discussing the legislation that would be codified as
Idaho Code § 42-203B(6), John Runft testified as follows:

Section 42-203B(6). The last sentence of this subsection provides that it ‘shall

not apply to licenses which have already been issued as of the effective date of

this act.” We recommend that permits should be so grandfathered as well as

licenses. Water permits are a defeasible property right which may be terminated

if the permit holder does not prove up on the development for which the right was

granted. Permittees, such as my clients, have spent considerable sums of money

in reliance upon their right to prove up on-the permit and eventually secure a

license. Likewise, other investors, lenders and governmental agencies (FERC)

have acted in reliance upon the viability of these permits. We submit a serious

issue of taking without due process of law could be raised by this ex post facto
imposition of the provisions of subsection 6 on permits.

Attachment to Senate Resources and Environment Committee Minutes (Jan. 21, 1985), entitled
“Revised and Supplemented Testimony By John L. Runft Before the Idaho Senate Committee on

Resources and Environment January, 21, 1985, p. 5 (attached hereto as Addendum E).’

? As Pat Kole testified before the Senate Resources and Environment Committee on
January 25, 1985, “Well, one of the primary concerns of Idaho Power Company and other users
has been that there are so many permits out there, they could have an adverse impact on the
ability to manage the stream system. If agricultural permits are going to be reevaluated, it struck
the negotiators that it would be only fair that all permits be reevaluated.” Transcript of Senate
Resources and Environment Committee Meeting (Jan. 25, 1985) at p. 9, attached hereto as
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Mr. Runft’s testimony was specifically addressed by then-Attorney General Jim Jones
through his testimony before the Committee:

The concerns raised by Mr. Runft were considered by the negotiators and were
either rejected as incompatible with resolution of the Swan Falls controversy or
provided for by the mechanisms in the agreement.

Mr. Runft’s objection to term permits is also without merit. The director has
established a policy of issuing water right licenses for power purposes to a term
consistent with the Federal Energy Regulatory Commission license. To date both
lenders and investors have found this practice to be satisfactory...Mr. Runft next
argues that 42-203B(6) should be amended to not affect permits which have been
issued as of this date. His analysis overlooks the Hidden Springs Trout Ranch

case, see 102 Idaho 623, which allows the State to restrict permits that have not
yet been fully developed into property rights. There is simply no takings issue
presented by 42-203B(6).
Attachment to Senate Resources and Environment Committee Minutes (Jan. 25, 1985) entitled
“Supplemental Testimony of Attorney General Jim Jones before the Idaho Senate Committee of
Resources and Environment,” pp. 1, 3 (attached hereto as Addendum E).
In a subsequent hearing of the same committee, the issue of the State’s authority to insert
a new condition at licensing was again raised. Tom Nelson, Idaho Power’s attorney and Swan
Falls negotiator, discussed this very issue with Senator William Ringert:
CHAIRMAN NOH: Senator Ringert.
SENATOR RINGERT: Mr. Chairman, Tom, on page 3, line 43, it says
"permit or license." Now, my question there is, I can understand if that's -- if

that's a valid premise to start with to see if the condition would be placed in the
permit, therefore, that same condition would carry over into the license. But [ am

Addendum I. Tom Nelson, Idaho Power’s attorney was in attendance at this meeting and voiced
no objection to Mr. Kole’s testimony. See id. :
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of concern that this language would permit the director to impbse subordination
on the licensed water right that didn't have that condition when it was a permit.

MR. NELSON: Mr. Chairman, Senator Ringert, that is addressed in the
last full sentence of sub 6, "Shall not apply the licenses which have already been
issued as of the effective date of this act." In other words, what the state wanted

here --

SENATOR RINGERT: Well Tom, forgive me, but that is not my
concern. My concern is the — is the small hydro operator who received a permit
in 1990, and that permit does not have a subordination provision in it. And he
builds his plant and gets into operation, and here comes the director and looks at
that and says, "I probably should have done this while it was a permit, but I'm
going to do it now."

MR. NELSON: Mr. Chairman, Senator Ringert, that interpretation is
obviously possible under that language. What the state was wanting, I can tell
you, was that there are existing permits out there for hydropower purposes, some
of which may be unsubordinated. Ithink there is only a handful. They wanted

the power to go back and subordinate those permits at the time that they issued

- the license. So they were thinking of the existing situation, not what happens in
1990. But that interpretation would be possible. All I can tell you is that this was
the state's section -- going back to your discussion of who did what, all I added
was the last sentence to make sure they wouldn't come back and undo everything
we had done with the contract.

Transcript of Senate Resources and Environment Committee Meeting (Feb. 1, 1985), at pp. 33-

34, attached as Addendum F.

Importantly, this dialogue shows that the question of whether the Director could add new
conditions on permits at the time of licensing was. raised before the Legislature and even Idaho
Power’s owﬁ attorney recognized that the legislation could be read to allow such a result, and in
fact it was the State of Idaho’s intent by including that language to allow the inclusion of new
conditions on permits at the time the time they are licensed. As such, this testimony supports the

Department’s interpretation of Idaho Code § 42-203B.

-19-




B. THE DISTRICT COURT ERRED IN HOLDING THAT THE
LEGISLATURE DID NOT INTEND BY ITS ENACTMENT OF IDAHO
CODE § 42-203B TO AUTHORIZE THE DIRECTOR TO ADD A TERM
CONDITION TO A WATER RIGHT AT THE TIME OF LICENSING.
The plain language of Idaho Code § 42-203B(6), the policies sﬁpporting term conditions,
and the lcgislative history behind the amendments to Idaho Code § 42-203B show that the
Legislature expressly intended to authorize the Director to insert term conditions on any water
right license for power purposes iséued after the 1985 addition of Idaho Code § 42-203B(6).
However, the district court’s decision failed to give effect to the plain reading of Idaho Code §
42-203B and failed to consider its legislative history. Instead, the district court discounted the
plain language of Idaho Code § 42-203B(6) and ignored the policies and legislative history
behind the statutory changes to Idaho Code § 42-203B altogether. Instead of reviewing the
statute in light of the legislative history specific to Idaho Code § 42-203B, the district court
skipped this step and iﬂstead conducted an analysis of case law to determine whether Idaho
Power has a quasi-vested interest in the water right permit. The district court then used the

analysis to bootstrap itself into a conclusion that the Legislature would not have intended to

impact a quasi-vested right.

1. The district court erred in not considering the policies and legislative history '
surrounding Idaho Code § 42-203B.

When interpreting a statute, the Court should examine the policies and legislative history
surrounding the legislation. Hayden Lake First Prot. Dist. v. Alcorn, 141 Idaho 388, 111 P.3d 73
(2005). In this case, instead of examining the policy and history behind the legislative changes

to Idaho Code § 42-203(B), the district court ignored the legislative history surrounding the
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enactment of Idaho Code § 42-203B and the Swan Falls Agreement. The district court
improperly focused on the general case law surrounding the appropriation of water rather than

the unique and inferior status of hydropower water rights under the Idaho Constitution and the

Idaho Code.

The district court started by downplaying the significance of Idaho Code § 42-203B by
saying that it was “simply one amendment in a long development of the statutory scheme that
regulates the exercise of the constitutional right to appropriate waters.” Memorandum Decision,
at 8. This statement disregards the constitutional authorization to regulate and limit hydropower
water rights and specifically ignores the history of the legislative amendments that grew out of
the negotiated settlement with Idaho Power. Idaho Code § 42-203B was part of Senate Bill
1008, the *centerpiece of the legislation . . . contemplated by” the Swan Falls Agreement reached
between Idaho Power and the State of Idaho. The legislation was not an inconscquential
amendment to the appropriation process, but was specifically intended to limit hydropower rights
and protect against future Swan Falls-type disputes. Through this legislation, the Legislature
intended to fully exercise its constitutional authority to prevent such disputes. Conditioning
water rights at the time of licensing is consistent with the Legislature’s stated intent:

The Director ﬁf the Department of Water Resoufces is empowered as to all future

licenses to subordinate the rights granted in either a permit or a license to

subsequent upstream beneficial depletionary uses, to assure the availability of

water for such uses. The director also shall have the authority to limit permits or

licenses for power purposes to a specific term.

1985 Idaho Senate Journal at 60 (Statement of Legislative Intent S 1008). The testimony of

Attorney General Jim Jones in response to the statements of John Runft, plus the dialogue
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between Senator William Ringert and Idaho Power attorney Tom Nelson shows that it was the
legislative intent to have the Director apply term conditions to existing permits that had yet to be
licensed. As expressed in the legislative history, the changes to Idaho Code § 42-203B were not
simple amendments to the water appropriation statutes, but were targeted changes made to
ensure that hydropower water rights would not prevent future economic development and ensure

that the waters of the state of Idaho are used consistent with the public interest.

2. The district court erred by undertaking an analysis of whether a permit is a quasi-
vested property right. :

Instead of examining the legislative history of Idaho Code § 42-203B, the district court
undcl:took an analysis of how a water right is perfected in Idaho. The court placed special
emphasis on the physical act of applying water to beneficial use, stating “Idaho Water law has
historically enshrined the act of appropriation of water to beneficial use as an act of paramount
legal significance in relation to defining a property right in water.” Memorandum Decision, at9.
The district court cited a handful of this Court’s decisions and then concluded that Idaho Power
gained what can only be described as some sort of quasi-vcstea water right once it applied water
to bengficial use. Memorandum Decision, at 11-12. The district court concluded that the
Legislature could not have intended to impact a quasi-vested water right by providing for the
inclusion of term conditions after a water right was put to beneficial usé. Memorandum
Decision, at 12 (“The question is, did the legislature intend to strip away whatever rights Idaho

Power held, simply because the Department could have but did not issue the final license prior to
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the 1985 enactment? 10_ This court is constrained to conclude that the legislature did not so
intend.”) In short, the court concluded that the Legislature would have needed to expressly
overturn the “long established principles of law” that were outlined in the cases cited by the
district court.

The problem with the district court’s analysis is threefold. First, under this Court’s
decisions, the district court should have turned to the legislative history of Idaho Code § 42-203B
to determine the legislative intent. And as described above, the legislative record reflects that it
was the intent of the Legislature to authorize the Director to apply term conditions to any license
issued after the 1985 amendments. In this case, we can examine the actual legislative history and
the policies surrounding this statue, instead of trying to guess what the legislature intended by
review_ing case law. ’i‘he district court should have focused on the actual legislative history
instead of turning to case law to determine legislativel intent. The district court erred in not
examining the legislative history of Idaho Code § 42-203B.

Second, regardless of whether Idaho Power received a quasi-vested water right, because

hydropower water rights are constitutionally subject to regulation and limitation by the State, the

10 The Department disagrees with the assumption made by the district court that the
Department could have issued the permit prior to the 1985 enactment of Idaho Code § 42-203B.
Pursuant to Idaho Code § 42-219, a license can only be issued after a beneficial use exam has
been completed. The beneficial use exam for this water right was not completed until September
8, 1985. (Agency R. p. 88-98.) The statutory changes to Idaho Code § 42-203B took effect on
July 1, 1985, prior to the beneficial use exam. Thus, the Department could not have issued the
license prior to the enactment of Idaho Code § 42-203B.
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remedy for any alleged injury is to seek compensation through an inverse condemnation action,
not to avoid the express legislative intent. |

Under the Idaho Constitution, hydropower is inherently secondary to all other uses of
water. Section 3 of Article XV of the Idaho Constitution expressly authorizes the State to
“regulate and limit” the “right to divert and appropriate” for hydropower uses. IDAHO CONST.
XV, § 3. This authority was added to the Idaho Constitution in a 1928 amendment after it
became apparent that unconditioned hydropower water rights posed a significant risk to the
future development of the State’s water resources. '} Significantly, the “regulate and limit”
authority applies without limitation to all rights for hydropower uses—it is not limited to
inchoate or unperfected rights and is not limited to undeveloped permits.

Idaho Code § 42-203B expressly implements the State’s constitutional authority to
regulate and limit hydropower water rights. Idaho Code § 42-203B(1). Like the constitutional
provision, section 42-203B(6) is not limited to inchoate or unperfected rights, or undeveloped
permits. Rather, the subordination authority of Idaho Code § 42-203B(6) extends to all “permits
and licenses” for hydropower use, with a single exception: licenses that were in existence when
the statute first went into effect, on July 1, 1985.

It 1s undisputed that Idaho Power did not obtain this water right license until after 1985.

Thus, the statute that expressly implements the State’s constitutional authority to regulate and

1 See Memorandum Decision And Order On Cross-Motions For Summary Judgment
(SRBA Consolidated Subcase 00-92023, (Apr. 18, 2008) at 5 (stating that the “regulate and
limit” authority was added to the Idaho Constitution “after the development of hydropower
projects on the Snake River and its tributaries began in earnest™).
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limit hydropower water rights specifically authorized the Director to insert a term condition in
the license for water right no. 03-0718, regardless of whether Idaho Power had a vested property
interest in the permit.'> While Idaho Power may seck compensation for any alleged deprivation
of their claimed property interest through an inverse condemnation proceeding, it has no right to
prevent the Director from exercising his authority to limit hydropower water rights under Idaho
Code § 42-203B(6) and section 3 of Article XV of the Idaho Constitution. Unlike other water
rights, hydropower water rights are constitutionally and statutorily subject to regulation and
limitation by the State pursuant to Article XV, section 3.

Additionally, hydropower permit hold'ers or developers cannot reasonably claim
insufficient notice of the possibility that a term condition might be included at licensing, or that
doing so exceeds the Director’s statutory or constitutional authority. The “regulate and limit”
authority was added to the Idaho Constitution in 1928, and Idaho Code § 42-203B(6) has been in
effect for almost a quarter-century. In addition, as discussed above, Idaho Code § 42-203B(6)
was explicitly intended to prevent hydropower water rights from blocking or precluding other
uses and developments of the State’s water resources.

Claims of insufficient notice from Idaho Power especially ring hollow. The very purpose
of the Swan Falls Agreement was to settle disputes between Idaho Power and the State of Idaho.

The enactment of Idaho Code § 42-203B(6) was a condition of the settlement agreement. Idaho

2 For purposes of this argument only, the State assumes the Director’s exercise of his authority
under Idaho Code § 42-203B(6) to condition a hydropower permit constitutes a taking of any

compensable property interest.
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Power negotiated the Swan Falls Agreement, which “incorporates the provisions of Idaho Code §
42-203B.” Memorandum Decision And Order on Cross-Motions For Summary Judgment, In re
SRBA, Consolidated Su.bcase 00-92023, at 22 (Apr. 18, 2008). Idaho Power assisted in the
drafting of the statement of legislative intent which included a broad statement of authority for
the Director."’ Moreover, Idaho Power’s own attﬁmey testified before the Senate Committee
and agreed that Idaho Code § 42-203B(6) could be read to grant the Director the authority to
apply new conditions to existing permits when they are licensed and he also stated that this was
in fact the intent of the legislation. As such, Idaho Power is in no position to claim surprise or
injury when the statute. is invoked to add a term condition to this water right.

The third problem with the district court’s analysis is that the cases cited by the district
court do not stand for the proposition that a quasi-vested property right is created before
completion of the licensing process of Idaho Code § 42-219. The district court suggests that the
Legislature was aware of and would have to expressly overturn the “long established principles
of law” that were outlined in the cases cited by fhc court if the Legislature .had intended to
authorize the Director to insert term conditions on ﬂl Iicenscs issued after the passage of Idaho
Code § 42-203B. The problem with this argument is that it assumes that the 1985 Legislature
would have interpreted the cases cited by the district court the same way as the district court.
The difficulty with this assumption is that these cases do not stand for the proposition that

application of water to beneficial use gives a water user some quasi-vested water right. In fact,

1 See explanatidn of Legislative intent supra note 8.
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language in three of the cases cited by the district court lead to the opposite conclusion.
Furthermore, none of these decisions addressed hydropower water rights, Idaho Code § 42-203B,
or the State’s authority under the 1928 constitutional amendment — indeed a number of them pre-
dated the 1928 constitutional amendment and the statute.

The first case cited by the district court was United States v. Pioneer Irr. Dist., 144 Idaho
106, 157 P.3d 600 (2007). This case does not address Idaho Code § 42-203B, nor does it discuss
the issue of when a water right becomes a vested right. Pioneer, instead, addresses the question
of who holds title to a water right. While the diversion of water and its application to beneficial
use are important in the process of establishing a water right, it is a leap in logic to say this
means that a water user is entitled to some sort of quasi-vested water right without completing
the steps in the statutory appropriation process.

The same is true with the remaining cases cited by the district court. In Washington State
Sugar Co. v. Goodrich, 27 Idaho 26, 147 P. 1073 (1915), the Court had cause to examine both
the posted notice and licensing process for establishing water rights. When evaluating whether a
water user failed to comply with the steps in the licensing process, the Court stated:

The granting by the state engineer of a permit for the right to use the waters of

this state, in and of itself secures to the applicant no right to the use of the waters

applied for in said permit, unless there be a substantial compliance with each and

every provision of the statute relating to or in any manner affecting the issuance

of such permit and a fulfillment of the conditions and limitations therein, but a

compliance with the conditions and limitations prescribed in such permit initiates

a right to the use of the water in the applicant, and said right then becomes a

vested one and dates back to the issuance of said permit.

Washington State Sugar Co.; 27 Idaho at 38, 147 P. at 1077.
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While the district court reads this language to suggest that a water right vests upon
application of water to beneficial use, the statement that the applicant has “no right to the use of
the waters applied for in said permit, unless there be a substantial compliance with gach and

9

every provision of the statute relating to or in any manner affecting the issuance of such permit

suggests that a water right vests only after completion of the entire licensing process as required
by Idaho Code § 42-219. Until the Department examines the extent of beneficial use and issues
the license, the water right does not vest. A similar conclusion can be drawn from the case Speer
v. Stephenson, 16 Idaho 707, 102 P. 365 (1909). Speer addressed the constitutionality of Idaho’s
original licensing statutes. Language in this case also supports the proposition that a water right
does not vest until the liccnsing process is completed. “The right given by the permit is merely a
contingent right, which may ripen into a complete appropriation or may be defeated by the
failure of the holder to comply with the requirements of the statute.” Speer, 16 Idaho at 716, 102
P. at 368. Finally, from Bassinger v. Taylor, 30 Idaho 289, 164 P. 522 (1917), the same
conclusion can be drawn. In Bassinger, the Court stated:

A permit from the state engineer is not a water right, and this court has held that it

is not an appropriation of the public waters of the state and is not real property. A

permit merely expresses the consent of the state that the holder may acquire a

water right, and if the holder of the permit substantially complies with all the

requirements of the statute, to and including the actual application of the water to
the beneficial use specified in the application for the permit, he may become the
owner of a water right, the priority of which will relate back to the date of the

permit.

Bassinger, 30 Idaho at 297, 164 P. at 524 (citations omitted) (emphasis added).

To suggest that a water right vests simply upon beneficial use is to ignore Idaho Code §
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42-219. Until the licensing process is complete and a water right license has been issued, there is
no vested water right. Moreover, it is significant that two former SRBA district court judges
specifically examined the issue of when a water right vests and came to the opposite conclusion
of the district court. In his Order Granting Motion to Dismiss Petition for Writ of Mandate
issued January 25, 2008, the Hon. John M. Melanson considered a case in which the petitioner
held a hydropower permit that was issued pridr to the passage of Idéhp Code § 42-203B. North
Side Canal Co. v. Idaho Dept. of Water Resources, Jerome County Case No. CV 2007-1093
(Jan. 25, 2008)."* Following enactment of the statute, the Department imposed a limited
subordination con&ition on petitioners’ permit. Later, when the Department announced that it
was prepared to issue the license, it invited comment as to whether tﬁe subordination condition
should be broadened to include aquifer recharge. The petitioners argued that the Director could
not modify a condition on a permit when issuing a license, and that the issuance of a license was
a ministerial act. Judge Melanson court determined that issuing a license is not a ministerial act
but rather one requiring the Director to exercise discretion in whether to issue a license or not. Id.
at 12. In reaching that conclusion, Judge Melanson cited to a previous ruling in the SRBA which
held that a water right did not vest until the license was issued, Memorandum Decision and
Order on Challenge; Order on State of Idaho’s Motion' to Dismiss Claimants Notice of
Challenge, In Re SRBA Case No. 39576 (Subcase No. 36-08099), (Jan. 11, 2000).

In In Re SRBA Case No. 39576 (Subcase No. 36-08099), the applicant received a permit

14 A copy of this decision is attached as Addendum J.
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for a hydropower right in 1982. The permit included a subordination condition at the time it was
issued. The applicant challenged the inclusion of the subordination provision at licensing,
arguing that the Department lackéd the statutory authérity to insert the sub(;rdinatio; lpro.vi‘sio;x at.
the time of permitting and because of this, the Department could not apply Idaho Code § 42-
203B retroactively to a vested right. Then Presiding judge of the SRBA, the Hon. Barry Wood,
ruled that, on the contrary, a water right vests when a license is issued. Judge Wood held:

It is clear that IDWR had the authority, pursuant to L.C. § 42-203B(6), to require
subordination of River Grove's hydropower right in 1991 when the license was
actually issued. River Grove asserts that its right became vested on or before
February 26, 1985 and therefore 1.C. § 42-203B(6) cannot be applied retroactively
to its water right.

[1]t is clear that the legislature intended the issuance of the license to mark the
point at which a water right becomes vested.

Once the works are completed, the applicant must file proof of completion with
IDWR, and IDWR will conduct a field examination thereof. 1.C. § 42-217.

IDWR is then to carefully examine the evidence proving beneficial use, and if
satisfied, issues a license confirming the water right. I.C. § 42-219. If IDWR
finds that the applicant has not fully complied with the law and the conditions of
the permit, IDWR may refuse to issue the license. L.C. § 42-219(6). Once the
license is issued, L.C. § 42-220 states that ‘[s]uch license shall be binding upon the
state as to the right of such licensee to use the amount of water mentioned therein,
and shall be prima facie evidence as to such right . . ..” It is clear from this
statutory scheme that it is the intent of the legislature that all of the steps --
including issuance of the license -- be completed before the water right vests, and
until such time the right to the use of water remains an inchoate right. Because
I.C. § 42-219(6) gives IDWR the responsibility to find the facts as to whether the
permit conditions were complied with, it is untenable to assert that a water right
may vest prior to this step in the permit and licensing process.
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In Re SRBA Case No. 39576 (Subcase No. 36-08099), at 24-25 (emphasis addcd).15
Idaho Code § 42-201 provides:
The right to the use of the unappropriated waters of rivers, streams, lakes, springs,
and of subterranean waters or other sources within this state shall hereafter be
acquired only by appropriation under the application, permit and license
procedure as provided for in this title, unless hereinafter in this title excepted.
Idaho Code § 42-103 (emphasis added).

Idaho Code § 42-204 provides that a permittee is authorized to “take all steps required to

apply the water to a beneficial use and perfect the proposed appropriation.” Idaho Code § 42-
204 (emphasis added). The conjunctive “and” indicates that there is more to establishing a water
right than just putting it to beneficial use. Furthermore, Idaho Code § 42-217 requires that a
survey be conducted and be submitted to the Department prior to issuing a license. This is an
additional step after submission of the statement of proof of beneficial use but before a license
can issue.

The cases cited by the district court do not stand for the proposition that a water right
holder is entitled to a quasi-vested water right upon application of water to beneficial use.
Indeed, two SRBA district court judges who have examined the issue of when a water right vests
have reached the opposite conclusion as the district court. Thus, it was unreasonable for the
district court to conclude that Legislature had knowledge of a rule of law that provided for the
quasi-vesting of water rights simply upon application of water to beneficial use and that the

Legislature would have needed to express some clear intent to overrule these cases.

13 A copy of this case is attached as Addendum K.
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3. The delay in issuing the license was reasonable in light of the Snake River Basin
Adjudication and the history of litigation over hydropower water rights.

Given the district court’s suggestion that the Department’s delay in issuing the license\ h
was unreasonable, the Department is compelled to address the issue of the length of time
between the completion of the beneficial use field exam and the issuance of the license. The
reason for the delay relates back to the Swan Falls Agreement. As explained in the case In re
Snake River Basin Water System, the State of Idaho and Idaho Power realized that to administer
water rights in the Snake River Baéin, it was going to be necessary to adjudicate the water rights
in the basin. In re Snake River Basin Water System, 115 Idaho 1, 3, 764 P.2d 78, 80 (1988).
Thus, as part of the Swan Falls Agreement, the parties agreed to support legislation for the
commencement of the SRBA. The petition to commence the SRBA was filed on June 17, 1987.
The SRBA was officially commenced on November 19, 1987. The adjudication is only now
nearing completion. The approach to dealing with the approximately 150,000 water rights
claims filed in the SRBA has been a methodical one, with the Department recommending water
rights on a basin-by-basin approach. The recommendations for the Basin 02 water rights (the
basin in which this water right is locat‘ed) having only been filed with the SRBA district court in
December of 2006.

In addition, litigation surround the effect of the Swan Falls Agreement was only recently
resolved when the State of Idaho and Idaho Power, after additional litigation in the SRBA,
agreed to re-affirm the éwan Falls Agreement. 2009 Idaho Sess. Laws 741-42. Thus, as the

majority of the issues surrounding Idaho Power’s water rights were before the SRBA court
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starting in 2006 and moving towards resolution then, it makes sense that the Department would
license this water right in 2007. It is also significant that Idaho Power never requested that the
Department expedite issuance of the license. The most logical interpretation of the delay is that
both the Department and Idaho Power were waiting to see how litigation relating to hydropower
water rights was going to play out in the SRBA. The Department should not be penalized for the
delay in issuing the license when Idaho Power was complacent in that delay. Moreover, the
delay did not prejudice Idaho Power. As evidenced by its attorney’s testimony before the Senate
Legislative Committee, Idaho Power was aware of the changes to Idaho Code § 42-203B(6) and
the impact they would have on permits. Furthermore, even assuming that the Department could
have issued the license immediately after the beneficial use field exam was completed, it still
would have been issued after the passage of the addition of Idaho Code § 42-203B. The
statutory changes to Idaho Code §42-203B became effective on. July 1, 1985. The beneficial use
exam was completed on September 8, 1985. (Agency R. pp. 88-98.) Even if the Department had
issued the license once the beneficial use exam was completed, the statute authorizing the
inclusion of the term condition was already in effect. Thus, Idaho Power is in the same position
today as it would have been if the Department had licensed the water right in 1985 after the
completion of the beﬁeﬁcial use exam. Moreover, [daho Power has been generating power under
this permit and the imposition of the term condition will in no way alter its right to continue to

generate power throughout the term of its FERC license.
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CONCLUSION

" The district court erred in holding that Idaho Code § 42-203B does not anthorize the
Director to add a term condition to a hydropower water right at the time of licensing. First, the
plain language of Idaho Code § 42-203B(6) provides for inclusion of term conditions at the
licensing stage. Second, this interpretation is consistent with the policy of protecting future
growth and developmeni in the state as outlined in the Water Board's resolution on term _
conditions and Article XV, Section 3 of the Idaho Constitution. Third, the legislative history
shows that it was the intent of the Legislature to authorize the Director to insert term conditions
at licensing. This includes the Statement of Legislative intent, the testimony of John Runft and
Attorney General Jim Jones, and the legislativé dialog between Senator William Ringert and
Idaho Power’s attomey Tom Nelson, who specifically stated that the statute had been so drafted
because the State wanted the power to go back and insert new conditions in the permits at the
time the license is issued. Moreover, this interpretation that makes sense in light of the history of
the Swan Falls Agreement and the legislation’s stated purpose of preventing future Swan Falls
type issues. As such, the Department respectfully requests that this court reverse the decision of
the District Court and find that Idaho Code § 42-203B(6) authorizes the Director to add a term

condition to a hydropower water right at the time of licensing.
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DATED this % day of May, 2010.

LAWRENCE G. WASDEN
ATTORNEY GENERAL

CLIVE J. STRONG
Chief, Natural Resources Division
Deputy Attorney General

N

Garrick L B
Deputy Attomeys General
Idaho Department of Water Resources
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ADDENDUM A

SWAN FALLS AGREEMENT




AGREEMENT

This Agreement is made and entered into among the State of
Idaho, by and through the Governor, hereinafter raferred to as
"state"; John V. Evans, in his official capacity as Governor of
the State of Idaho; Jim Jones, in his official capacity as
Attorney General of the State of Idaho; and Idaho rower
Company, a corporation hereinafter referred to as "Company".

1., Effective Date

This Aéreement shall take effect upon' execution,
except as to paragraphs 7, 8, and l1l.

2. Executive Commitment

When the parties agrée on cCertain actions to be taken
by State, it is their intent to commit the executive branch
of Idaho state government, - subject to constitutional and
gtatutory limitations, te take those actions,

. 3. Attorney General

Jim Jones is a party to this Agreement solely by
reason of his official position as counsel for the State of

Idaho and its agencles in Idaho Power Company v. State of
Idaho, Ada County Civil Case No. 62237 and Idaho Power
Company v. Idaho Department of Water Resources, Ada County
CIviI Case No. BL375. -

4. Good Faith

Wwhen the nparties agree to Jjointly recommend a
particular piece of legislation or action by another
entity, each party agrees to actively and in good faith
support such legislation or action.

The State shall enforce the State Water Plan and shall
aagsert tha existence of water rights held in trust by tha
State and that the Snake River is fully appropriated as
needed to enforce the State Water Plan., State and Company
shall not take any position before the legislature or any
court, board or agency which is inconsistent with the terms

of this agreement.

5. Stay Of Current Court And Regulatory Action

A. The parties shall file a motion with the court in Ada
County Civil Case Numbers 81375 and 62237, seeking a

Tha foregoing is a trus and certified copy of
the documant on fie at the department of -1 =
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stay of further proceedings until seven days following
the adjournment of the First Reqular Session of the

- 48th Idaho Legislature, except as to preservation of

testimony pursuant to the Idaho Rules of Civil
Procedure, completion of designatad discovery filed by
the State of Idaho and dismissal of various defendants
by Company. The State shall designate in writing,
within fifteen (15) days from the execution of thisg
Agreement, those items of its discovery that must be
responded to by Company. The Company shall respond to
those items of discovery designated by the State
within ninety (90) days from execution of this
Agreement . :

The parties. shall request the Federal Enerqgy Regqula-
tory Commission (FERC) to stay any subordination-
related decisions in any Company project listed in
paragraph 7 licensing or relicensing proceeding
pending implementation of this Agreement @xXcept as
contemplated in paragraph 12 of this Agreement. The
arties  acknowledge, however,  that .FERC could
independently take action prejudicial te  their
interests and, in such event,  the parties may take
rgasonable actions necessary to protect their
interests, Further,  the State shall not file any
motions to intervena in Project Numbers 2777 (Upper
Salmon) and 2778 (Shoshone Falls); however, by
agreeing to this provision,  the Company in return
waives any defense to the timeliness of a motion to
intervene causad by this Agreement in the event this
Agreement 1is not implemented. Company is not
agreeing, however, that a motion to intarvene would be
timely if filed now.

The parties shall not attempt to influence any
executive agency of the United States to take =&
particular position regarding subordination in any
Company FERC licensing or relicensing proceeding
pending implementation of this Agreement.

Legislative Program

The parties agree to propose and support the following

législation to implement this Agreement:

A.

Enactment of Public Interest Criteria as set forth in
Exhibit 1 attached hereto.




Funding for a general adjudication of the Snake River
gasln generally ag set forth in Exhibit 2 attached
‘hereto.

Establishment of an effective water marketing system,

Funding for hydrologic and eccnomic studias, as sat
forth in Exhibit 3 attached hereto.

Allocation of gains upon sale of utility property as
set forth in Exhibit 4 attached hereto.

Limitations on IPUC Jurisdiction 'as gset forth in
Exhibit 5 attached herato, -

Rulemaking and moratorium  authority for Idsho
Department of Water Resources generally as set forth
in Exhibit 8 attached hereto. :

Company's Water Right

State and Company agree that Company’'s water right

shall be as follows (Bracketed names used below refer to
Company projects):

A'

State Water License Numbers 35-2013 (Thousand
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471
(Upper Malad), 36-2018 (Clear Lake), 36-2026 (Sand
Springs), 02~2057 (Upper Salmon), 02-2001A, 02-2001B,
02-205%, 02-2060 (Lower Salmon), 02-2064, 02-2065
(Blisg), 02-2056 (Twin Falls), 02-2036 (8hoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number
02-0100 (Swan Falls) entitle the Company to an
unsubordinated right of 3900 c.f.s. average daily flow
from April 1 to October 31, and %600 c.f.s. average
daily flow from November 1 to March 31, both to ke
measured at the Murphy U.S.6.S. gauging station
immediately below Swan Falls. These £flows are not
subject to depletion. The Murphy gauging statien is
located at latitude 43° 17' 31", Longitude 1lls° 25
12", in NW1/4NE1/48El/4 of Bection 35 in Township 1
South, Range 1 West, Boise Meridian, Ada County
Hydrologic Unit 17050103, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.3 miles NE
of Murphy, at river mile 453.5,

The Company is also entitled to use the flow of the
Snake River at its facilitlies to the axtent of its
actual beneficial use but not to exceed those amounts
stated in State Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad),
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© 37-2471 (Upper Malad), 36-~2018 (Clear Lake), 36-2026

(Sand  8Springs).02-2057 (Upper Salmon), 02-20014,
02-20018, 02-2039, 02-2060 (Lower Salmon). 02-2064,
02-2065 (Bliss), 02-2056 (Twin Falls), 02-2036
(Shoshone Falls), 02-2032, 02-4000, 02-400)1, and
Decree Number 02-0100 (Swan Falls), but such tights in
excess of the amounts stated in 7(A) shall be
subordinate to subsequent beneficial upstream uses
upon approval of such uses by the State in accordance
with State law unless the depletion violates or will
violate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordancs with
State law,. Company further retains the right to
compel Staté to take reagonable steps to insure the
average daily flows established by this Agqreement at
the Murphy U.§.8.8. gauging station, Averaqge daily
flow, as used hetein, shall be based upon actual flow
conditions; thus, any fluctuations resulting from the
operation of Company facilities shall not be
considered in the calculation of the minimum daily
stream flows set forth herein. Thig paragraph. shall
constitute a subordination condition.

The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to the uses of these persons
dismissed from Ada County Case No. 81375 pursuant to
the contract exscuted between the §tate and Company

Aimplementing the terms of 1.C. §§ 61-539 and 61-540.

" The Company's rights listed in paragraph 7(A) and 7(B)

are also subordinate to those ©persons who have
beneficially used water prior to October 1, 1984, and
who have filed an application or claim for said use by

June 30, 1985.

'Company's ability to pﬁrchase, lease, own, or

otherwise acquire water from sources upstream of its
power plants and convey it to and past 1its power
plants below Milner Dam shall not be limited by this
agreement. Such flows shall be congidered
fluctuations resulting from operation of Company
facilities. :

Upon implementation of this AgQreement, State and
Company shall consent to entry of decrees in Ada
County Civil Case Nos. 62237 and 81375 that describe
the Company's water right as provided in paragraphs
7{A) through 7(E).
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11,

Damagas Waiver

Company waives any claim against the State  or its

agencies for compensation or damages it may have or that
may arise from any diminution in water available to Company

at its facilities 33 a result of this Agreement, Company

waives any c¢laim for compensation or damages from any use

approved by the state in accordance with paragraph - 78, -

Company retains its right to seak injunctions,
compensation, damages, or other relief from any future
appropriator, as defined in paragraph 7(B), whose usa of
water violates or will violate the Company's water right of
3900 c.f.s. average daily flow from April 1 to October 31,
and 5600 ¢.f.s. average dally flow from November 1 to iarch
31, as measured at the Murphy gauging station, and also
retaing 1its rights against the state and its agencles as
set out in paragraph 7(B).

Proposed 1180 Contract

The parties acknowledge that the Governor and the
Company have finalized the terms of a contract that would
implemant the provisions of Senate Bill 1180 of the First
Reqular Session of the Idaho Legislature, presently
codified as §§ 61-539 and 61-540, Idaho Code which is being
executed ¢on this date.

Agreement Not Ah Admission

The parties agree that this Agreement reprasents an
attempt to compromise pending litigation, and it shall not
be considered an, admission, waiver, or abandonment of any
issue of fact or law by any party, and nc party will assert
or contend that paragraphs 7, 8, and. 1l have any legal
effact until this Agreement is implemented by the

_accomplishment of the acts described in paragraph 13.

Status of Stata Water Plan

gtate and Company agree that the resolution of
Company's water rights and recognition thereof by G&tate
together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River
watershed. Thus, the parties acknowledge that this
Agreement provides a plan Dbest adapted  to develop,
conserve, and utilize the water resources of the region in
the public interest. Uoon implementation of this
agreement, State and Company will present tha Idaho State
water Plan and this document to FERC a8 a comprehengive
plan for the management of the Snake River Watershed.




12. Requlatory Approvals

Al

Within 45 days of ths execution of this Adreement,
Company shall file appropriate pleadings or other

. documents with the Idaho Public Utilities Commission

(IPUC), to obtain an order determining .that  the
exXecution and implementation of this Agreement is in
the publie interest, and does not constitute an
abandonment, relinquishment or transfer of utility
property. Such pleadings or other documents shall
also provide that the order shall state that any

.effect upon the Company's hydro generation resulting

from execution and implementation of this Agreement
shall not be grounds now or in the future for a
finding or an order that the Company's rate base or
any part thereof is overstated or that any portion of
its @lectrical plant in service is no longer used and
useful or not devoted to public service, nor will such
effect upon the Company's hydro generation be grounds
for a finding or an order reducing the Company's
present or future revenue requirement or any prasent
or future rate, tariff, schedule or charge.

In the event the IPUC does not issue an order
acceptable to the partles, the parties will seek
appropriate remedial legislation.

i. Within forty-five (45) Qdays of the execution of
this Agreement, the Company shall file with FERC
a request for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss), 2061 (Lower Salmon), 2777 (Upper
Salmon), 2055 (C.J. sStrike), 2778 (Shoshone
Falls), 18 (Twin Falls), 2726 (Upper and Lower
Malad), and 503 (Swan Falls).

i1,  within forty-five (45) days of implementation of
this Agreement, the Company shall submit thisg
Agreement and the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls)- and the State
and Company shall reguest that FERC recognize
this Agreement ag a definition of the Company's
water rights in those proceedings,

iii. when any project 1listed in (i) _ herecf is
hereafter due for relicensing proceeding, Company




shall submit ¢this Agreement to FERC in ~ the
relicensing proceeding, and the State and Company
shall request that FERC recognize this Agreoment
as a definition of the Company's water right in
those proceadings. e

The Governor and Attorney Genaeral on behalf of the
State and its agencies shall seek intervention in

-support of the Company's efforts before the IPUC and

FERC, and shall actively support the issuance of
acceptable orders by both Commissions, and shall
provide authorized witnesses to <testify in the
proceedings at the request of Company.

Company  shall, if 'necessarib file appropriate
pleadings or other documents with the Public Utility
Commissloner of Oregon for an order similar to that
stated in paragraph 12(A). Such filing, if necessary,
shall be done within forty-five (4%) days of the
execution of this Agreement,.

13. Conditions on Effectiveness

A,

The provisions of paragraphs 7, 8, and 11 shall not be
binding and effective until each of the following
conditions have been implemented:

i.. nAmendment of the State Water Plan to implement
the provisions of Exhibit 6;

ii. Enactment of the legislati've program outiined in
paragraph 6;

iii. Issuance of an appropriate order by IPUC as set -
forth in ©paragraph 12(A)., or enactment of
appropriate legislation by the State of. Idaho, as
set forth in Exhibit 5;

iv. Issuance of an appropriate order by FERC in a
- " form acceptable to the parties as set out in
- paragraph 12(B)(1):

v. Dismissal with prejudice of +¢he proceeding
: pending before the IPUC in Case No., U-1006-124;

vi. Issuance of an appropriate order by the Public
Utllity Commissicner of Oregon if Company has
requested one; and




vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 72 and 7B
attached to this Agreement.

B. In the event any of these conditions are not imple-
mented, or should this Agreement be tarminated as pro-
viciigd in paragraph 16, then this Agreement shall be
veid. )

14. Autherity of Department of Water Resources and ldaho Water
Resource Board Not Affected '

13,

. 18,

17.

18,

This Agreement shall not be construed to limit or
interfere with the authority and duty of the Idaho
Department of Water Resources or the Idaho Water Resource
Board to enforce and administer any of the laws of the
state which it is authorized to enforce and administer.

Waiver, Modification or Amendment

No waiver, modification, or amendment of this
Agreement or of any covenants, conditions, or limitations
herein coantained shall be valid unless in writing duly
executed b¥ the parties and the parties further agree that
the provisions of this section may not be waived, modified,
or amended except as herein set forth.

Termination of Contract

This Agreement shall terminate upon the failure to
satisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 1985, to determine if the
contract shall be continued or terminated.

Subsequent Chanqes In Law

This Agreement is contingent upon certain snactments
of law by the State and action by the Idaho Water Rescurce
Board. Thus, within this Agreement, reference is made to
state law in defining respective rights and obligations of
the parties, Therefore, upon implementation of the
conditions contained in paragraph 13, any subsequent final
order by a court of competent jurisdiction, legislative
enactment or administrative ruling shall not affect the

validity of this Agreement.

Successors

The provisions of this Agreement shall bind and inure

‘to the benefit of the respective successeors and assigns of

the parties,



19, Entire Agreement

This Agreement sets forth all the covenants, premises,
provisions, agreements, conditions, and understandings
between the parties and there are no covenants, provisions,
promises, agreements, conditions, or understandings, either
gralh or written between them other than are herein set

ort L ]

20. Effect of Section Headings

The section headings appearing in this Agreement are
not to be construed as interpretations of the text but are
inserted for convenience and reference only.

21. Multiple Originals

This Aqreement is executed in gquadruplicate. Each of
the four (4) Agreements with an original signature cf each
party shall be an original.

- IN WITNESS WHEREOF, the dparties haveg executed this
Agreement at Boise, Idaho, this ¢ day of Czaéigglz, 1984,

STATE OF o ' IDAHO POWER COMPANY

HN V. EVANS
Governor of the Chatrman of the Board
State of Idaho and Chief Executive

Officer '

By: ;
JIN JG! i

Attorney General of the
State of Idahd :

I v,




ATTEST:

WM (S8eal of the State of Idahg)

PETE T. CENARRUSA
Secretary of State

et oo

(Corporate Seal of Idahai,;?
Power Company) b

LY

ra,
Secretar f(iiijjfpower

CERTIFICATE OF SECRETARY

Paul L. Jauregui, as secretary of Idaho Power Company,
a Mainme Corporation, hereby certifies as follows: ‘

(1) That the corporate seal, or facsimile thereof,
affixed to the instrument is in fact the secal of the
corporation, or a true facsimile thereof, as the case may be;
and :

(2) That any officer of the corporation executing the
instrument does in fact occupy the official position indicated,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thereunto is genuine; and

(3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

In witness whaereof, I, PAUL L. JAUREGUI, as the
secretary of Idaho Power Company, a Maine corporation, have

executed this certificate and affixed the seal of [daho, Fower
Company, a Maine Corporation, on this 26% day of aa_/al‘;,_

1984,
(5

r

- 10 -




CERTIFICATE OF SECRETARY OF STATE
OF THE STATE QF IDAHO

PETE T. CENARRUSA, as Secretary of State of the Statse
of Idaho, hereby cextifies as follows:

1, That the State of Idaho seal, or facsimile
thereof, affixed to the instrument is in fact the
seal of the State of Idaho, or a true facsimile
thereof, as the case may be; and

2. That the officials of the State of TIdaho
executing the ingtrument do in faet oceupy the
official positions indicated, that they are duly
authorized to execute such instrument on behalf
of the State of Idaho, and that the signatures of
such officials of the State of Idahe subscribed
thereunto are genuine; and

3. That the execution of the instrument on behalf of
the State has been duly authorized,

IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Secrstary of
State of the State of Idaho, have executed this Certificate and

affixed the seal of the State of Idaho on this day
of Qec,j,!,g,: . 1984.

/A

PETE T. CENARRUSA
Secretary of State
State of Idaho

STATE OF IDAHO

)
: .} ss,
County of Ada )

On-this Mday of %. 1984, before me, a

Notary Public, in and for said County and 8tate, personally
appeared JAMES E. BRUCE, and BAUL ‘L. JAUREGOT,  kneum or

- 11 ~




identified to me to be the DSresident and Secretary,
respectively, of Idaho Eower Company, the corporation that
executed the foregeing instrument, and acknowlsdged to me that
such corporation executed the same. ;

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.
Y PUBL ciglpmog :

Residing at

STATE OF IDAHO )
) ss.
County of Ada )

on this Mday ofﬁ& 1984, before me, a
Notary Public, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idaho; JIM JONES, known or identified
to me to be the Attorney General of the State of Idaho; and
PETE T. CENARRUSA, known to me to be the Secretary of the Stats
of Idaho; and acknowledged to me that they executed the same.

IN WITNESS WHEREOF, I bhave hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

FOTAY Y PUBLIC
Rastrding at _

- 12 -




Exhibhit 1

—-————-v—--_—-—u——--——dﬂ--u——_————--—-

LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Reqular Session - 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES: AMENDING
SECTION 42-203, IDAHO CODE, BY MAKING CERTAIN ORGANIZATIONAL
CHANGES AND BY PROVIDING FOR THE MAILING OF NOTICES TO PAID
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE., BY THE
ADDITION OF A ©NEW SECTION 42-203C TO PROVIDE THAT THE
DEPARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
CF WATER AVAILABLE FOR A SUBORDINATED POWER USE; AND AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS ISSUED PRIOR TO THIS ACT'S EFFECTIVE DATE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-203, Idaho Code be, and the same isg
hereby amended to read as follows:

42-203. NOTICE UPON RECEIPT OF APPLICATION =~ PROTEST =-
HEARING AND FINDINGS -- APPEALS. @d Jud dfver ¢hd pdddidd/
dppyevdl ddd  ¢ffgdtive dité of vHi¢  ddd¥idd/ (1) Uypon
racelpt of an application teo appropriate the waters of this
state, the department of water resources, shall prepare a
notice in such form as the department may prescribe,
specifying: (a) the number of the application; d4d (b) the

w— ] m-




date of f£iling thereof/; (¢) the name and post-office
address of the applicant/ {d) the source of the water
supply/; (&) the amount of Wwater to be appropriated/_ (f)
in general the nature of the proposed wuse/_ (q) the
approximate location of the point of diversion/_(h) and the
point of use/. The department sghall also stateidd Iin said
hotice that any protest againat the approval of guch
application, in form prescribed by the department, shall bLe

£lled with the department within ten (10) days from the last
date of publication of such notice.

{2) The dirsctor of the department of water rasources
shall cause the notice to be published in a newspaper printed
within the county wherein the point of diversion 1lies, or in
the event no newspaper is printad in said county, then in a
newspaper of general circulation therein. When the application

proposes_a_divergion in excess of 20 ¢.f.s. or 2,000 acre faoet
the director shall cause the notice to be ublished in the
newspaper(s) sufficient to achieve statewide circulation. This

notice shall be published at least once a week for two (2)
successive weeks.

3) The director of the department shall cause a co of |
the notice of application to be sent by ordinary mail to an
Rerson who requests in writing to receive any class of notlces
of _application and who pays an annual malling fee as
established by departmental requlation.

{4) any person, firm, association or corporation concerned in
any ‘such application may, within the time allowed in the notice
of application, file with said director of the
department of water resources a written protest against the
apptoval "of such application, which protest shall state the
name and address of protestant and shall be signed by him or by
his agent or attorney and shall clearly set forth his
cbjections to the approval of such applicatioen. Hearing upon
the protest so filed shall be held within sixty (60) days from
the .date such protest is received. Notice of this hearing
shall be given by mailing notice not less than ten (10) days
befora the date of hearing and shall be forwarded to both the
applicant and the protestant, or protestants, by certified
mail. Such notice shall state the names of the applicant and
protestant, or protestants, the time and place fixed for the
hearing and such other information as the director of the
department of water resources may deem advisable. In the event
that no protest is filed, then the director of the de}i:artment
of water resources may forthwith approve the application,
providing the same in all respects conforms with the
requirements of this chapter, and with the requlations of the
department of water resourcses.

— D -




(5) Such hearing shall be conducted ih accerdance with the
provigsions of section 42-1701A(1l) and (2}, Idaho Cods. The
director of the department of water resources shall find and
determine from the evidence presented to what use or uses the
water sought to be appropriated can be and are intended to be
applied. In all applications whether protested or not
protested, where the proposed use is such (al) that it will
reduce the guantity of water under existing water rights, or
(b2) that the water supply itself is Iinsufficient for the
purpose for which it is sought to be appropriated, or (g3)
whare it appears to the satisfaction of the department that
such application is not made in good faith, is made for delay
or speculative purposes, or (d4) that the applicant has ot
sufficient financial resources with which to compliete the work
involved therein, or (e3) that it will confliet with the
~ local public interest, where the local public interest is
-defined as the affairs of the people in the. arsa directly
affected by the ©proposed use/; fThe directer of the
department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve
and grant a permit for a smdller J¢dd quantity of water than
applied for, or may grant permit upon conditions. The
provisions of this section shall apply to any boundary stream
between this and any other state in all cases where the water
sought to -be appropriated has its source largely within the
state, irrespective of the location of any propesed power
generating plant. . ‘

(6) Any person or corporation who has formally appeared at
the ~ hearing, {¢¢lidd aggrieved Dby the Jjudgment of the
director of the department of water resources, may seek
judicial review thereof in accordance with section 42-1071A(4),

Idaho Code.

SECTION 2. That Chapter 2, Title 42, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW SECTION
. to be known and designated as Section 42-203C, Idaho Code, and
to read as follows:

42-203C, PUBLIC INTEREST DETERMINATION — CRITERIA —
WEIGHT — BURDEN OF PROOF.

(1) If an applicant intends to appropriate water which is
or may be available for appropriation by reason of a
subordination condition applicable to a water right for power
purposes, then the director shall coneider, prior to approving
the application, the criteria established 1n section 42-203A,
and whether the proposed use would significantly reduce,
individually or cumulatively with other uses, the amount of
watar available to the holder of a water right used for power
production and,  if so. whether the proposed use is in .the

public interest.




{2)(a) The director in making such determinations for
purposaes of this section shall consider:

(1) the potential benefits, both direet and indirect, that
the proposed use would provide to the state and local
econony:; )

(ii) the econcmic impact the propesed use would have upen
&lactric utility rates in the State of Idaho, and the
availabillty, foreseeability and cost of alternative
energy sources to ameliorate such impact, to the state
and local economy; '

(1ii) the promotion of the family farming tradition;

(iv) the promotion of full economic and multiple use
- development of the watar rescurces of the State of
Idaho;

(v) whether the proposed development conforms to a staged
development policy of up to 20,000 acres per year ot
80,000 acres in any four-year period in the Snake
River Basin above the Murphy gauge.

Ne single factor enumerated above shall be entitled to
greater weight by the directoer in arriving at this
determination. .

(b) The burden of proof under this section shall be on
the protestant. -

SECTION 3. That Chapter 2, Title 42, Idaho Code, bhe, and the
same is hereby amended by the addition thereto of a NEW SECTION
to be known and designated as Section 42-203D, Idaho Code, and
te read as follows:

42-203D. REVIEW OF PERMITS -- OPPORTUNITY FOR HEARING. The
department shall review all permits issued prior to the
effective date of this section, except to the extent a permit
has been put to beneficial use prieor to July 1, 1985, to
determine whether thay comply with the provisions of chapter 2,
title 42, Idaho Code. If the department £inds that the
proposed use does not satisfy the criteria of chapter 2, title
42, Idahe Code, then the department shall either cancel the
permit or impose the conditions required to bring the permit
into compliance with chapter 2, title 42, Idaho Code. If the
department finds that the permit satisfies <the criteria
established by chapter 2, title 42, Idaho Code, then the
department shall enter an order continuing the permit.




The department shall provide an opportunity for hearing in
accordance with section 1701A, ¢title 42, Idaho Code and
sections 5209 through 5215, title 67, Idaho Code, for each
holder of a permit that is either cancelled or made subject to

new conditions,

— 5 -
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Reqular Session - 19853
IN THE
BILL NO.
BY
AN ACT

RELATING TO THE ADJUDICATION OF WATER RIGHTS, AMENDING CHAPTER
14, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW SECTION
42-1406A PROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
QF THE WATER RIGHIS OF THE SNAKE RIVER BASIN;:; AMENDING
SECTICON 42~1414, IDAHO CODE, TO MODIFY THE SCHEDULE OF FEES
FOR FILING A NOTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE FOR COLLECTION OF THE
FEES; AMENDING CHAPTER 17, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-1777 PROVIDING FOR THE
CREATION OF THE WATER RESQURCES ADJUDICATION ACCOQUNT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IDAHO:

SECTION 1. That Chapter 14, Title 42, Idaho Code, be, and the
game is hereby amended by the addition of a NEW SECTION, to be
known and designated as Section 42-1406A, Idaho Code, and to

read as follows:

42-1406A. SNAKE RIVER BASIN ADJUDICATION — COMMENCEMENT.

(1) Effective management in the publlc interest of the waters
of the Snake River Basin requires that a comprehensive
determination of the nature, extent and priority of the rights
of all users of surface and ground water from that system be
determined. Therefore, the director of the department of water
resources on or after July 1, 1985 shall petition the district
court of Ada County. to commence an adjudication of the water
rights of the Snake River Basin either through initlation of a
new proceeding or the enlargement of an ongoing adjudication
proceeding. The petition shall describe:




(a) the boundaries of the entire system within tke state
to be adjudicated;

- (b) the boundaries of any hydrologic sub-basins within the
systam for which the director intends to proceed separately
with respect to the actions required or authcrized fo tbe
Ea]éen puc;:suant to sections 42-1408 through 42-1413, Idaho
ode; an .

(¢) the uses of water, if any, within the system that éré
recommended to be excluded from the adjudication proceeding.

(2) Upon lssuance of an order by the district court which;

(a) authorizes the director to commence an investigation
and determination of the various water rights existing
within the system;

{b) -defines the system houndaries:

{c) defines the boundaries of any hydrologic sub-basins
within the system for which proceedings may advance
separately pursuant to sections 42~1408 through 42~1412,
Idaho Code; and

(d) defines any vuses of water excluded from the
adjudication proceeding; ' :

the adjudication shall proceed in the manner provided by the
provieions of chapter 14, title 42, Idaho Code. with the
exception of sections 42-1406 and 42-1407.

SECTION 2. That section 42-1414, Idaho Coda, be, and the same
is hereby amended to read as follows:

42-1414. FEE§ FOR FILING NOTICE OF CLAIM - In order to
rovide an adequate and itable cogst-gharing formula for
financing the costs of adjudicating _water rights Tthe
department of water resources shall accept no notice of claim
required under the provisions of section 42-4109, Idaho Code,
unlass such notice of claim is submitted with a filing fee
based upon the quintivy ¢f viter ¢ldimed vHied dudll %é
deveymindd dd tHé gdmd Bdgid dd  ¢He fed fo¢ filiug dd
appliddtidd fdY 4 pednmiv dd dppropridvé tHe PuUBlid vdverd df
thid gtdted dd pyovided Id dedvidd 424221/ 1ddld Cddd/ dxiddpt
M4 vigye gudd ¢Ydim 39 Id doddéefidd wivd 4 vavey Fidie
davablididd puydvdny ¥9 & vdlid pérntif o licgudad prévidusly
jégded By tHd deépdiiment of vdved Jddnidideddvidd Jf I vdvdd
diguy wiiclh Hds preévidusly bedd idjudicdted ¥y 4 gfdtd of
féderdl dourt/ tHd ¢ldisddy SM4YY pdy 4 filing fe¢¢ ¢f gdl¥




fed dalldrd {$10/99) fee schedule set forth below. Failure
to pay the wvarjable water use fee in accordance with the
timetable provided shall be cause for the department to reject
and return the notice of claim to the claimant. rovided/
Hovever] vdd¥ ud 1111dd 798 34dl] Bé ri&ﬂ??i& with "4y ddvide
¢f d¢ldint hed Prideedivds fo¥ ddivdidddidd IdvoIving gy
¢ldin vdred Judey iy vidd tMId dé¥/ QUApvey 193/ Tivd of
1971/ vwig d¢ddd¥eéd/ The fee schedule set forth below_a_._pp_%_igg

to adjudication proceedings commenced or enlarged om or after
July 1, 1985 and to adjudication proceedings for which a
propoged finding of water rights has not been filed with the
appropriate district court by the department of water raesources

rior to July 1, 1983,
A. Flat fee per claim filed:

1. Claims for domestic and/or stock-~
~ 7 watering rights . . . . . . . . . . . .$25.00
2. claims for all other rights. . . . . . , . .$50.00
B. Additional variable water use fee for each claim filed:
‘14 Irrigation use: e | $ 1.00 per acre.
2, Power: $ 25.00 per c.f.5,
3. Aquaculture; $ 10.00 per ¢.f.5.
4, Municipal, Industrial., Commercial,
Mining, Heatind, Cooling: $100.00 per c.f.s.
5, Publig: $100.00 per c.f.s,
6. Miscellanaougiﬁ flat fee only.

_ C. Payment of a variahle water use fee of more than
$1,000.00 may be spread out over as many as _five annual equal
payments with 10 percent interest accruing on the unpaid
balance, All fees collected hy the department pursuant to this
gection shall be placed in the water resources adjudicatien
account established by section 42-1777, Idaho Code.

SECTION 3. That Chapter 17, Title 42, Idaho Code, be, and the

gsame’is hereby amended by the addition of a NEW SECTION, to be
known and designated@ as Section 42-1777, Idahe Code, and to

tead as follows:

42=1777. WATER RESQURCES ADJUDICATION ACCOUNT. -~ A water
resourca adjudication account is hereby created and established
in the agency asset fund. Fee moneys in the account




are to be utilized by the department of water resources. upon
appropriation by the legislature, to pay the costs of the
department attributable to the B5Snake River Basin adjudication
provided for by section 42-7406A, Idaho Ceode.

The state treasurer is directed to invest all moneys -in- the

account. All interest or other income accruing from such
investment shall accrue te the account.

—— -
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LEGISLATURE OF THE STATE OF IDAHO

Forty—eighth Legislature First Reqular Segsion - 1985
IN THE
BILL NO.
BY
AN ACT

APPROFRIATING MONEYS TO THE OFFICE OF THE GOVERNOR FOR THE
DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 1985,

Be It Enacted by the Legislature of the State of Idaho;

SECTION 1. There is hereby appropriated to the Cffice of
the Governor from the general account the amount of $200,000 to
be used for the purpose of conducting hydrologic and economic
studies of the Snake River Basin. A technical advisory
committes named by the Governor shall oversee the studies.
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Reqular Session - 198%
IN THE
BILL NO.
BY
AN ACT

AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 61-502B TO PROVIDE THAT GAIN UPON SALE OF A
PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TQ THE BENEFIT OF
THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1 - That Chapter 5, Title 61, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 61-502B, Idaho
Code, and to read as follows:

61-502B. ALLOCATION OF GAIN UPON SALE OF WATER RIGHT.

The gaiﬁ upon sale of a public utility's water right used
for the generation of electrigity shall accrue to the benefit
of the ratepayers.




Exhibit 5

MEMORANDUM

SUBJECT: PROPOSED LEGISLATION RELATING TO UTILITIES bOMMISSION AND I7S
JURISDICTION TQ REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IMPLICATIONS OF SWAN FALLS COMPROMISE.

SECTION 1 -~ FINDINGS AND STATEMENT OF PURPOSE.--After
hearing testimony from the Office of the Governor, the Office
of the Attorney General, the Idaho Public Utilities Commis-~
sion, the Idaho Department of Water Resources, the Idaho
Watar Resources Board, the Idaho Department of Fish and Game,
other governmental entities and other interested groups and
individuals "of the State of Idaho, the legisiature hereby
finds that while portions of the testimeny differ, the
[describe the settlement and stipulation] is in the public
Interest for all purposes, including but not limited to, all
purposes under the Public Utilities Law, as amended.
‘Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snake
River Basin above Murphy U.S5.G.5 gaging station. That
controversy has. rendered the amount of the water available
for hydropower uncertain, thus placing at prisk both the
availability of low-cost hydropower to the ratepavers and the
state's ability to manage an increasingly scarce resource.
This settlement balances all of the partias' concerns and
insures that existing hydropower-generating facilities will
remain useful, that ratepayers will not be burdened with
excessive costs, and that availability of water for
additional domestic, manufacturing, and agricultural uses
will judiciously expand.

SECTION 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION.--The
Idaho Public Utilities Commission shall have no jurisdiction
to consider in any proceeding, whether instituted before or
after the. effective date of this act, any issue as to whether
any alectric utility, (including Idaho Power Company), should
have or could have preserved, maintained or protected its
water rights and hydroelectric generation in a manner incon-
sistent with [describe the settlement and stipulation).

SECTION 3 ~-- IPUC--EFFECT OF AGREEMENT.--In any proceeding
before the Idaho Publitc Utilities Commission, inciuding but
not timited to a proceeding in which the commission 1%
setting or reviewing the revenue requirement cf any alectric
utitity (including Idaho Power Company), the commission shall
accept as reasonable and in the pubiic Interest for all
" purposes, the [describe the settlement and stipu1a§1on3,
"including without limitation the effects of implementation of
such -[describe the settlement and stipulation] on the
utility's revenue requirements and hydroelectric generation.




SECTION 4 -- EXEMPTION,=-Implementation of the [ ]
shall not constituta a sale, assignment, conveyance -or - -
transfer within the meaning of §§61-327, §1-328, 61~329,
61-330, and 61-331, I.L., to the extent any of those sections

may apply.




EXHIBIT 6

Thé executive branch of the State of Idaho and thea Idaho

Power Company agrea to recommand that the following oosit1ons
be incorporated into policy 32 of the state water plan.

1.

The minimum daily flow at the Murphy gauging station should
be increased to 3,900 «c.f.3. from April 1 through
October 31 and to 5,600 ¢.f.s from November 1 to March 31.

The minimum daily flow at the Milner gauging station shall
remaln at zero c¢.f.s.

New storage projects upstream from the Murphy gauge should
only be approved after it is determined that existing
storage above Murphy is fully utilized.

The ldaho Water Resourde Board should consider reserving a
block of water for future DCMI purposes.

There should be an express recognition of the adverse
effects of diversions for storage from the mainstream of
the Snake River between Milner and Murphy on hydropower
production from November 1 to March 31. In this regard,
approval of any new storage projects that contemplate the

-diversion of water during the November 1 to March 31 period

from the mainstream of the Snake River between Milner Dam
and Murphy Gauge should be coupled with provisions that
mitigate the impact such depletions would have on the
generation of hydropower.

{The parties are proposing a policy which is neutral on the
question of which Company facilities should be considered
{n mitigation decisions. At any later time the Board
considers that question, the parties resexrve the right to
take any position they deem appropriate.]
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature . First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 42-2038B, TO PROVIDE THAT THE DIRECTOR OF THE
DEPARTMENT OF WATER RESQURCES SHALL HAVE THE AUTHORITY TO
SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES TO SUBSEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSES GRANTED FOR
POWER PURPOSES TO A SPECIFIC TERM.

Ba It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idabho Code, be, and the
gsame is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 42-203B, Idaho
Code, and to read ag follows:

42~-203B. AUTHORITY TO SUBORDINATE RIGHTS -- NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TO ESTABLISH A SUBORDINATION
 CONDITION -~ AUTHORITY TC LIMIT TERM OF PERMIT OR LICENSE. The
director shall have the authority to subordinate the rights
granted in a permit or license for power purposes to subsequent
upstream beneficial depletionary uses. A subordinated water
rfght for power use does not give rise to any clalm against, or
right to interfere with, the holder of subsequent upstream
rights established pursuant to state law. The director shall
also have the authority to limit a permit or license for power
purposes to a specific term. :




SECTION 2. This Act does not apgly- to licenses which have
already been issued as of the effective date of this Act.

SECTION 3. An emergency existing therefor, which amergencf is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval.
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Section 1:

1. The legislature finds and declares that it {s in the
public interest to specifically implement the state's power to
regulate and limit the use of water for power purposes and to
define the relationship between the state and the holder of a
water right for power purposes to the extent such right exceeds
an established minimum £low. The purposes of the trust
established by Sections 2 and 3 of this act are to assure an .
adequate supply of water for all future beneficial uses and to
clarify and protect the right of a user of water for power
purposes to continue using the water pending approval of
dgglgﬁionary future beneficial uses. [Further findings will be
adde :

2. A water right for power purposes which is defined by
agreement with the state as unsubordinated to the extent of a
minimum Fflow estabiished by state action shall remain
unsubordinated as defined by the agreement. Any portion of the
water rights for power purposes in excess of the level so
established shall be held in trust by the. State of Idaho, by
and through the Governor, for the use and benefit of the user
of the water for power purposes, and of the people of the State
of Ildaho. The rights held in trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose Tights are acquired pursuant to state law.

3. Water rTights for power purposes mnot defined by
agreement with the state shall not be subject to depletion
below any applicable minimum stream flow established by state
action. Water rights for power purposes in excess of such
minimum stream flow shall be held in trust by the State of
Idaho, by and through the Governor, for the use and benefit of
the users of water for power purposes and of the people of the
State of Idahe, The rights held in trust shall be subject to
subordination to and depletion by futuyre upstream beneficial
users whose rights are acquired pursuant to state law,

4. The user of water for power purpeses as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available: at its facilities to the extent of the
water right, and to protect its rights to the use of the water
as provided by state law against depletions or claims not 1in

accordance with state law,

5. The Governor or his designee is hereby authorized and
empowered to enter into agreements with bolders of water Tights
for power purposes to define that portion of their water rights
at or below the -level of the applicable minimum stream flow as
being unsubordinated to upstream beneficial uses and
depletions, and to define such rights in excess thereof as

-1-




belng held in trust by the State according to Section 2 above,
Such agreements shall be subject to ratification by law. The
contract entered into by the Governor and the Idaho Dower
Company on October 24, 1984, is hereby found and declared to be
such an agreement, and the legislature hereby ratifies the
Governor's authority and power to enter into this agreement.

Section 2: This Act shall not be construed as modifying,
amending, or repealing any interstate compact.

Section 3: The provisions of this Act are hereby declared to
be severable. If any provision of this Act or the application
of such provision to any person or circumstance is declared
invalid for any reason, such declaration shall not affect the
validity of remaining portions of this Act.

Section 4: An-emergehcy existing therefor, which emergency is
hereby declared to exist, this Act shall be in full force and
effect on and after its passage and approval,
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session - 1985
IN THE
BILL NO.
BY
AN ACT

AMENDING SECTION 42~1805, IDAHO CODE, TO PROVIDE THAT THE
DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES SHALL HAVE
THE POWER TO ESTABLISH RULES AND REGULATIONS. .

Be It Enacted by the Legislature of the State of Idaha:

SECTION 1. That Section 42-1805, be, and the same is hereby
amended to read as follows: ,

42-1805. ADDITIONAL DUTIES -— In addition to other duties
prescribed by law, the director of the department of water
resources shall have the following powers and Jduties:

{1} To represent the state in all matters pertaining to
interstate and international water rights affecting ldaho water
resources; and to cooperate with all agencies, now existing or
hereafter to be formed, within the state or within other
jurisdictions, in matters affecting the develepment of the
water resources of this state. :

(2) ~ To prepare a present and continuing inventory of the
water resources of this state, ascertain means and methods of
conserving and augmenting these and determine. as accurately as
possible the most effective means by which these water
resources may be applied for the benefit of the people of this

state.

—_—]—-




.

(3) To conduct Surveys, tests, investiqgations, research,
exXaminations, studies, and estimates of cost relating to
dvailability of unappropriated water, effective use of existing
supply, conservation, storage, distribution and use of water,

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or
agencies, '

(8) To cooperate with and coordinate activities with the
administrator of the division of environmental protection of

{a) The director meet at leasgt quarterly with the
administrator and his staff to discuss water Quality
programs. A copy of the minutes of such meeting shall be
transmitted to the governor.

(b) The director transmit to the administrator, creparts
and information prepared by him pertaining to water quality
programs, and proposed rules and regulations pertaining to
watsr gquality programs . '

(c) The director shall make available to the administrator
and the administrator shall make available to the director
all notices of hearings relating to the promulgation of
rules and requlations relating to water quality, waste
discharge permits, and stream channel alteration, as such
directly affect water quality, and notice of any other
hearings and meetings which reiate to water quality.

(6) = To perform administrative duties and such other
functions as the board may from time to time assign to the
director to enable the board to carry out its powars and duties.

(7) To suspend the issuance of licenses or permits of a

"~ defined class or in a defined ges raphic area, as necessgary to
protect existing uses, ensure compliance with state law or
implement the State Water Dlan.

(8 To promulgate, adopt, modif repeal and enforce rules
and requlations mplementing or effectuating the pPOWwers an
duties of tha epartment.
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ADDENDUM B

MEMORANDUM DECISION AND ORDER
ON CROSS-MOTIONS FOR SUMMARY
JUDGMENT




B

DISTRICT COURT - gﬁﬁ*—-—,

Fitth Juaiciai
County of Twin Failg -Dsjt';"m

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA ) Consolidated Subcase: 00-92023 (92-23)
)
Case No. 39576 )  MEMORANDUM DECISION AND
)} ORDER ON CROSS-MOTIONS FOR
) SUMMARY JUDGMENT
)
)
)

Holding: Granting State of Idaho’s Motion Jor Summary Judgment on different
grounds. Holding Idaho Power’s rights exceeding the minimum flows are held in
trust pursuant to the October 25, 1984, Swan Falls Agreement, which the Court
finds to be unambiguous. As a term and condition of the Agreement, Idaho Power
agreed to the regulatory authority of the State as is now codified at 1.C. § 42-203B.
The Court makes no ruling regarding the scope of the State’s regulatory authority
other than as agreed by Idaho Power in the October 25, 1984, Swan Falls
Agreement. Holding that trust res contains water rights is dispositive of cause of
action for mutual mistake. Denying Idaho Power’s Cross-Motion Jor Summary
Judgment,

I APPEARANCES

James S. Lochhead, Michael A. Gheleta of Brownstein Hyatt Farber Schreck, PC,
Denver, Colorado; John K. Simpson, Shelly M. Davis, Barker Rosholt & Simpson LLP,
Boise, Idaho; James Tucker, Idaho Power Company, Boise, Idaho, Attorneys for Idaho
Power Company, Boise, Idaho;

Lawrence G. Wasden, Attorney General, State of Idaho; Steven L. Olsen, Karl T. Klein,
Michael C. Orr, Deputy Attorneys Genetal of the State of Idaho, Boise, [daho;

Dave Hensley, Counsel to the Govemor, Boise, Idaho;

Josephine Beeman, Beeman & Associates, LLC, Boise, Idaho, Attorney for City of
Pocatello.
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Candice M. McHugh, Randali C. Budge, Scott J. Smith, Thomas J. Budge, Racine Olson
Nye Budge & Bailey, Chartered, Pocatello, Idaho, Attorneys for Aberdeen-American
Falls Ground Water District ef al.

II.  SRBA PROCEDURAL BACKGROUND

Consolidated Subcase 00-92623 (also listed on the Court’s registry of actions as
92-23)' is a consolidation of common issues raised with respect to the meaning and
application of the terms of the “Swan Falls Agreement ” as applied to twenty-six water
right claims filed by Idaho Power Company (“Idaho Power”).? The claims were
originally scheduled to be assigned, or were already assigned and pending, before the
three different special masters. For purposes of judicial economy, the common issues
were separated from the individual subcases and consolidated. See Order GrantingIn
Part, Denying In Part Motion To Dismiss; Consolidating Common Issues Into | B
Consolidated Subcase; and Permitting Discovery Pending Objection Period in Basin
02; and Notice of Scheduling Conference (July 24, 2007).

The Director’s Report for Basin 36, Reporting Area 3, Irrigation and Other
Rights was filed November 2, 1992, and included recommendations for hydropower
claims 36-02013, 36-02018 and 36-02026. The recommendations did not contain
subordination remarks. The recommendations were uncontested and the claims were
decreed as recommended. Partial Decrees were issued for the three hydropower claims
in the name of Idaho Power on November 11, 1997, and did not contain subordination
remarks, ‘ ‘
The Director's Report for Irrigation and other Uses, Reporting Area 16, IDWR
Basin 37, Part I (Surface Water) was filed November 4, 2005, and included
recommendations for hydropower claims 37-02128, 37-02471, 37-02472, 37-20709 and
37-20710. The claims were not initially recommended with a split in ownership showing
both Idaho Power and the State of Idaho as owners. The original Director’s Reports
recommended Idaho power as the sole owner. Idaho Power objected to the

! Changed to accommodate forthcoming North Idaho Adjudication which includes Basin 92.
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recommendations regarding the various remarks pertaining to the Swan Falls Agreement
under the section “Other Provisions Necessary for the Definition or Administration of
Water Right.” On February 20, 2007, a Notice of Completed Administrative Proceeding
and Amended Director’s Report was filed, which recommended a split in the oWnership'
of the water right claims into legal and equitable title with the State of Idaho holding
legal title and Idaho Power and the State of Idaho, in and for the people of the State of
Idaho, holding equitable title. The State of Idaho filed late objections to the o
recommendations in the Amended Director’s Report, objecting to the equitable title
holders’ names being included in the name and address section as opposed to being
included in a remark in order to be consistent with the holding in U.S. v. Pioneer Irr.
District et. al., 144 Idaho 106, 157 P.3d 600 (2007).

On May 10, 2007, Idaho Power filed a Complaint and Petition for Declaratory
and Injunctive Relief (hereinafter “Complaint and Petition™), designated by the Court as
Subcase 00-92023, naming the State of Idaho, the Govemnor, the Attorney General and
the Director of the Idaho Department of Water Resources (“IDWR™) as parties. Idaho
Power also included the same aliegations in its Responses filed in subcases 37-02128, 37-
02472, 37-02471, 37-20709 and 37-20710 and styled them as a Counterclaim.

The Director’s Report for Irrigation and Other Uses, Reporting Area Basin 02
was filed December 29, 2006, and included recommendations for hydropower claims 02-
00100, 02-02001A & B, 02-02032A & B, 02-02036, 02-02056, 02-02057, 02-02059, 02-
02060, 02-02064, 02-02065, 02-04000A & B, 02-04001A & B, 02-10135 & 02-00034.2
Both Idaho Power and the State of Idaho filed objections.

On July 24, 2007, this Court consolidated the common issues into Consolidated
Subcase 00-92023. The Responses received for Idaho Power’s Basin 02 claims alliso‘

? These are subcases 36-02013, 36-02018, 36-02026, 37-02128, 37-02472, 37-02471, 37-20709, 37-20710,
02-00100, 02-02001A & B, 02-02032A & B, 02-02036, 02-02056, 02-02057, 02-02059, 02-02060, 02-
02064, 02-02065, 02-04000A & B, 02-04001A & B, 02-10135 and 02-00034.

3 Water right claims 02-02001A & B, 02-02032B, 02-02036, 02-02056, 02-02057, 02-02059, 02-02060,
02-02064, 02-02065, 02-04001B and 02-10135 were recommended with title being split between equitable
and legal interests. Water right claims 02-00100, 02-02032A, 02-04000A, 02-04001A, 02-00034 were
recommended in the name of 1daho Power only. Water right claim 02-00034 is for a commercial purpose

of use.
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included the additional claims 02-10135 and 02-00034, which were not inctuded in the
Court’s July 24, 2007, Order.

On December 14, 2007, the State of Idaho filed a Motion for Partial Summary
Judgment. In support of its Motion, the State of Idaho filed the following affidavits:
Affidavit of Michael C. Orr, with exhibits 1 through 75; Affidavit of Kristin M. Ford;
Affidavit of Patsy McGourty; and the Affidavit of Laird Noh. The State of Idaho also filed
a Second Affidavit of Michael C. Orr in response to Idaho Power’s Cross-Motion for
Summary Judgment.

The City of Pocatello, the Governor of the State of Idaho, the Speaker of the
Idaho House of Representatives and President Pro Tempore of the Idaho State Senate
filed statements in concurrence with the State’s Mortion.

On January 25, 2008, Idaho Power filed a Cross-Motion for Summary Judgment.
In support of its Motion and/or in response to the State of Idaho’s Motion, 1daho Power
filed the following affidavits: Affidavir of. Shelley M. Davis; Supplemental Affidavit of
Shelley M. Davis, Affidavit of Michael A. Gheleta with exhibits A through Z and AA
through KK; Supplemental Affidavit of Michael A Gheleta; Affidavit of Greg Panter and
the Affidavit of Sharon Strickland.

Extensive briefing was lodged by both parties in support of their respective
Motions and in opjaosiﬁon to the other side’s Motion. Both parties also filed electronic
versions with the Court as a courtesy and for which the Court is most appreciatiire given
the volume of material. A hearing was held on the Cross-Motions on February 21, 2008.
The Court also heard oral argument on the State of Idaho’s Motion to Strike Affidavit of
Greg Panter filed previously on February 15, 2008.

Hl. MATTER DEEMED FULLY SUBMITTED FOR DECISION

Oral argument occurred in these matters on February 21, 2008. The parties did not
request additional briefing, and the Court does not require any additional briefing on this
matter. Therefore, these matters are deemed fully submitted for decision the next

business day, or February 22, 2008,
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IV.  MOTION TO STRIKE

The State of Idaho filed a Motion o Strike Affidavit of Greg Panter asserting that
the affidavit did not meet the criteria of LR.C.P. 56(e) because it is not based on Mr.
Panter’s personal knowledge; does not set forth facts that would be admissible in
evidence; and fails to show that Mr. Panter is competent to testify to the matters recited in
the affidavit, At the hearing on the Motion to Strike, the Court ruled that there were
certain portions of the affidavit that did not meet the criteria of LR.C.P. 56(¢) and certain
portions which did satisfy the criteria. Accordingly, the Court ruled that the affidavit
would not be struck in its entirety but that the Court would rely on only those portions of
the affidavit which satisfy the LR.C.P. § 6(c) standard. The Court refers to specific
portions of the affidavit on which it is relying.

V. FACTUAL BACKGROUND

- The inevitable conflict between those who use the water of the Snake River for
power generation and those who use it for irrigation and other consumptive uses was
foreseen prior to Idaho’s statehood. Delegates to the constitutional convention
recognized that because power generation relies upon instream flows, an unlimited right
to appropriate water for hydropower generation could result in water being unavailable
for appropriation for upstream consumptive uses such as irrigation. II Proceedings and
Debates of the Constitutional Convention of Idaho 1889, 1. W. Hart, ed., 1912 at 1125-26.
Nonetheless, the Idaho Constitution did not initially treat water rights for power
generation differently from other uses. As enacted, Art. XV, § 3 of the Idaho
Constitution began with the following sentence: “The right to divert and appropriate the
unappropriated waters of any natural stream to beneficial uses shall never be denied.” It
was not until 1928, after the development of hydropower projects on the Snake River and
its tributaries began in earnest, that the Idaho Constitution was amended to add the
following provision to that sentence: “except that the state may regulate and limit the use
thereof for power purposes.”  See discussion Dennis C. Colson, Idaho’s Constitution -

The Tie that Binds, p.173 (1991 University of Idaho Press). Even then, however, it was
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not until the 1980°s that matters came to a head, Throughout the first half of the 20%
century, diversions from the Snake River for irrigation and other consumptive uses
paralleled the development of hydropower projects without any apparent consequence.
Inthe 1950°s and 1960’s, however, with the advent of deep well groundwater irrigation
from sources hydrauhcally connected to the Snake River and high lift pumping from the
river, along with increased demand for electric power -— some of it for pumping — and
new hydropower projects constructed to meet that demand, it became obvious that
downstream, unsubordinated use of water for hydropower production would soon hinder
development of upstream consumptive use of water or vice versa. A brief but
comprehensive history of the conflict and some of its causes and effects are set forth in
the first few pages of Idaho Power Co. v. State, 104 Idaho 575, 661 P.2d 741 (1983). It
was that case that set the stage for the Swan Falls Agreement which is the subject of this
decision.

In 1983 ratepayers filed a petition with the Idaho Public Utilities Commission
(“IPUC”) claiming that Idaho Power had failed to protect its water rights at the Swan
Falls facility against upstream depletions. The IPUC denied Idaho Power’s motion to
dismiss. Idaho Power then filed suit against IDWR and others asserting that Idaho
Power’s Swan Falls water rights were not subordinated to upstream appropriations.
Idaho Power Company v. Idaho Department of Water Resources, et al., Case no. 81375
(entered Feb. 12, 1990). The State defended, assetting that the 1928 amendment to
Article XV, § 3 authorized the state to regulate and limit Idaho Power’s water rights —
even those predating the amendment. Granting the State’s motion for summary
judgment, the district court ruled that Idaho Power’s Federal Energy Regulatory
Commission (“FERC”) license for the Hells Canyon project subordinated not only the
Hells Canyon water rights but also upstream hydropower rights, including those at Swan
Falls. On appeal, the Idaho Supreme Court ruled that Idaho Power’s water rights for the
Hells Canyon project were subordinate to consumptive upstream uses, but that such
subordination only applied to the Hells Canyon water rights and not to those held by
Idaho Power for the Swan Falls project. Idaho Power Co. v. State, 104 Idaho 575, 661
P.2d 741 (1983). Idaho Power then filed suit against the State and thousands of water

right holders claiming unsubordinated water rights at Swan Falls and other facilities
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below Milner. Jdaho Power Company v. State of Idaho, et al., Idaho Fourth Judicial
District, Case no. 62237 (entered Mar. 7, 1990). Thus, the Jdaho Power Co. v. State
decision and its aftermath brought into sharp focus the conflict predicted before statehood
and the need to either limit the Swan Falls hydropower water rights or limit upstream
consumptive uses of water, including irrigation. |

Unsuccessful attempts were made to resolve the conflict in the 1983 and 1984
sessions of the legislature, In 1984, the parties began to discuss settlement. Ina May 9,
1984 letter, in response to Idaho Power’s éuggéstion that the pérties negotiate a
settlement, Governor John V. Evans proposed to Idaho Power CEO James Bruce that
Idaho Power convey its water rights on the Snake River to the State in exchange for an
agreed upon minimum streamflow and that the State would then agree to review future
allocations of water on the Snake River against criteria which included preservation of
the hydropower base. Panter Aff, Exh. A. This offer was rejected. Panter Aff, Exh. B.
However, negotiationé continued and by October 1984, the parties executed a
“Framework for Final Resolution of Snake River Water Rights Controversy.” Panter
Aff., Exh. C. This agreement (hereinafter referred to as the “Framework”) was signed by
Governor John V. Evans, Attomey General Jim Jones, and Idaho Power CEO and
Chairman of the ]i:’ooard James E. Bruce on October 1, 1984. The Framework referred to
the pending litigation between Idaho Power and the State:

In order to resolve the controversy and settle the pending litigation, we

have identified a series of judicial, legislative and administrative actions

which we agree should be taken in the public interest, and which would

resolve the outstanding legal issues to our mutual satisfaction.
Panter Aff, Exh, C at 2. The Framework called for a minimum streamflow at the
Murphy gauge* of 3,900 c.fs. during the irrigation season and 5,600 c.fs. during the non-
irrigation season. Jd. The Framework referred to the “best hydrologic data” indicating
that existing uses result in a potential irrigation seasonal low flow of approximately 4,500
c.f.s. at the Murphy gauge and that establishing a minimum flow of 3,900 c.f.s. during the

irrigation season would allow “a significant amount of further development of water uses

* This is a reference to the U.S.G.S. gauging station located below Swan Falls dam on the Snake River.
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(approximately 600 c.fs.) without violating the minimum streamflow.” J4 The
Framework recognized:

The actual amount of development that can take place without violation of
these minimum streamflows will depend on the nature and location of
each new development, as well as the implementation of new practices to
augment streamflow.

Id. at 3. The Framework encouraged the development of new DCMI (Domestic,
Commercial, Munipipal, Industrial) uses “without further impediment” because of their
“minimal effect on total water supply.” The Framework also provided that the right to
develop the remaining water resources on the Snake River system “should be allocated in
a manner which will maximize long-term economic benefit to all sectors of society.”
Further, it provided “[p]riority should be given to projects which promote Idaho’s family
farming tradition and which will create jobs.” The Framework also provided that future
water rights allocation decisions should “weigh the benefits to be obtained from each
development against the probable impact it will have on the Company’s hydropower
resources.” Id, at 4.

The Framework stated that settlement of the pending litigation “should be
structured in a way which will allow the State to utilize Idaho Power Company’s asserted
water rights to augment the State’s existing and proposed legal authority to promote
beneficial development and to reject proposed development which it deems to be
detrimental to the public interest.” The Framework called for legislation to be adopted
to (1) enunciate state policy regarding the types of water resources development deemed
to be beneficial and recognize the benefit of hydropower generation as an element of
public interest determination; (2) clarify the authority of IDWR to impose and lift
moratoriums; and (3) clarify that proceeds from utility sales of hydropower water rights
would benefit ratepayers. Id at 5-8.

The Framework called for the commencement of a general adjudication of the
entire Snake River basin in Idaho, recognizing that effective management of the river

“lies in a comprehensive determination of the nature, extent and priority of all of the

* Under Art. XV, § 3 of the Idaho Constitution, the State may not have had such authority if the State were

dealing with unappropriated water.
8
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outstanding claims to water rights.” The Framework recognized that such an
adjudication would take “many years” to complete and that it should be initiated as soon
as possible so that it will be completed “before an even more severe water rights crisis is
upon us.” ¢ Jd. at 5-6. The Framework also called for the establishment of an effective
water marketing system and funding of hydrologic and economic studies. Jd. at 7.
Finally, an “implementation timetable” was set forth in the Framework providing for,
among other things, a deadline for execution of 2 “Settlement Agreement, S,B. 1180
Contract’ and Stipulation” and a deadline for proposed legislation and meetings with
legislative committees and comments on proposed legislation. Id. at 9. ) o

The Framework did not speciﬁca_lly mention conveyance of Idaho Power’s water
rights nor did it mention that the rights (or the water itself) would be held in trust. The
Framework only provided for the minimum streamflows mentioned above which were
significantly less than would have been provided by the water rights then asserted by
Idaho Power.

The “Settlement Agreement” referred to in the Framework is what would later
come to be known as the Swan Falls Agreement (hereinafter “Swan Falls Agreement” or
“the Agreement™). The Swan Falls Agreement is attached hereto as Exhibit 1. Like the
Framework, the Swan Falls Agreement was signed by Governor Evans, Attorney General
Jones and Idaho Power CEO Bruce. The Agreement was signed on October 25, 1984,
The Agreement provided for a stay of the lawsuit by Idaho Power against upstream water
users and a stay of proceedings before FERC relating to subordination issues. It also
provided that the parties would propose and support legislation consistent with the
provisions of the Framework, including what became .C. § 42-203B. Section 7 of the

Agreement deals with Idaho Power’s water rights. It provides:

‘In retrospect, this observation rings true given the drought of the last several years, ongoing disputes over
depletion of the aquifer and conjunctive administration, and this litigation.

"The $.B. 1180 Contract referred to in the Framework was actually entitled Contract to Implement Chapter
259, Sess. Laws, 1983. Like the Framework, it was signed by Governor Evans, Attomney General Jones and
Idaho Power CEO Bruce. It provided, among other things, for dismissal of certain defendants in the lawsuit
brought by Idaho Power against numerous upstream water users (Ada County Case No. 81375) anfi an

agreement that Idaho Power would not assert a claim for relief for depleted Snake River flows against those
parties. The Contract also provided for legislation which was enacted as 1.C. §§ 61-539 and 61-540.
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7. Company’s Water Right3

State and Company agree that Company’s water right shall be as follows
(Bracketed Names used below refer to Company projects): - ‘

A

State Water License Numbers 36-2013 (Thousand Springs), 37-2128
& 37-2472 (Lower Malad), 37-2471 (Upper Malad), 36-2018 (Clear
Lake), 36-2026 (Sand Springs), 02-2057 (Upper Salmon), 02-2001A,
02-2001B, 02-2059, 02-2060 (Lower Salmon), 02-2064, 02-2065

(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone Falls), 02-2032, = -

02-4000, 02-4001, and Decree Number 02-0100 (Swan Falls) entitle
the Company to an unsubordinated right of 3900 c.fs. average daily
flow from April 1 to October 31, and 5600 c.fs. average daily flow
from November 1 to March 31, both to be measured at the Murphy
U.S.G.S. gauging station immediately below Swan Falls. These
flows are not subject to depletion, The Murphy gauging station is
located at latitude 43° 17” 317, longitude 116° 25° 12”, in NW1/4,
NE1/4 of Section 35 in Township 1 South, Range 1 West, Boise
Meridian, Ada County Hydrologic Unit 17050103, on right bank 4.2
miles downstream from Swan Falls power plant, 7.5 miles NE of
Murphy, at river mile 453.5.

The Company is also entitled to use the flow of the Snake River at
its facilities to the extent of its actual beneficial use but not to exceed
those amounts stated in Water License Numbers 36-2013 (Thousand
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471 (Upper
Malad), 36-2018 (Clear Lake), 36-2026 (Sand Springs), 02-2057
(Upper Salmon), 02-2001A, 02-2001B, 02-2059, 02-2060 (Lower
Salmon), 02-2064, 02-2065 (Bliss), 02-2056 (Twin Falis), 02-2036
(Shoshone Falls), 02-2032, 02-4000, 02-4001, and Decree Number
02-0100 (Swan Falls), but such rights in excess of the amouats stated
in 7(A) shall be subordinate to subsequent beneficial upstream uses
upon approval of such uses by the State in accordance with State law
unless the depletion violates or will violate paragraph 7(A).
Company retains its right to contest any appropriation of water in
accordance with State law. Company further retains its right to
compe] State to take reasonable steps to insure the average daily
flows established by this agreement at the Murphy U.S.G.S. gauging
station. Average daily flow, as used herein, shall be based upon
actual flow conditions; thus, any fluctuations resulting from the
operation of Company facilities shall not be considered in the
calculation of the minimum daily stream flows set forth herein. This
paragraph shall constitute a subordination condition.

* Note that the Agreement uses the singular term “right.”
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C. The Company’s rights listed in paragraph 7(A) and 7(B) are also
subordinate to the uses of those persons dismissed from Ada County
Case No. 81375 pursuant to the contract executed between the State
and Company implementing the terms of L.C. §§ 61-539 and 61-540.

D. The Company’s rights listed in 7(A) and 7(B) are also subordinate to
those persons who have beneficially used water prior to October 1,
1984, and who have filed an application or claim for said use by
June 30, 1985.

E. Company’s ability to purchase, lease, own, or otherwise acquire
water from sources upstream of its power plants and convey it to and
past its power plants below Milner Dam shall not be limited by this
agreement. Such flows shall be considered fluctuations resulting
from operation of Company facilities.

F. Upon implementation of this Agreement, State and Company shall
consent to entry of decrees in Ada County Civil Case Nos. 62237
and 81375 that describe the Company’s water right as provided in
paragraphs 7(A) through 7(E).

Except for paragraph 4 of the Agreement, which provides that the State shall
enforce the state water plan and assert the existence of water rights held in trust, the body
of the Agreement is silent as to Idaho Power’s water rights. Paragraph 6 of the
Agreement, howevet, provides for enactment or amendment of various provisions of
Idaho water law. Specifically, paragraph 13(A)(vii) of the Agreement refers to and
provides for enactment of subordination legislation “as set forth in Exhibits 7A and 7B
attached to this agreement.” Exhibit 7A and 7B were attached to the Agreement and
were to be enacted as I.C. § 42-203B. Exhibit 7B, Section 1, Paragraphs 1 - 5 provides:

1. The legislature finds and declares that it is in the public interest to
specifically implement the state's power to regulate and limit the use of
water for power purposes and to define the relationship between the state
and the holder of a water right for power purposes to the extent such right
exceeds an established minimum flow. The purposes of the trust
established by subsections 2 and 3 of this act are to assure an adequate
supply of water for all future beneficial uses and to clarify and protect the
right of a user of water for power purposes to continue using the water
pending approval of depletionary future beneficial uses. [Further findings
will be added]
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2. A water right for power purposes which is defined by agreement with
the state as unsubordinated to the extent of a minimum flow established by
state action shall remain unsubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level so
established shall be held in trust by the state of Idaho, by and through the
governor, for the use and benefit of the user of the water for power
purposes, and of the people of the state of Idaho. The rights held in trust
shall be subject to subordination to and depletion by future upstream
beneficial users whose rights are acquired pursuant to state law.

3. Water rights for power purposes not defined by agreement with the state
shall not be subject to depletion below any applicable minimum stream
flow established by state action. Water rights for power purposes in excess
of such minimum stream flow shall be held in trust by the state of Idaho,
by and through the Governor, for the use and benefit of the users of water
for power purposes and of the people of the state of Idaho, The rights held
in trust shall be subject to subordination to and depletion by future
consumptive upstream beneficial users whose rights are acquired pursuant
to state law.,

4. The user of water for power purposes as beneficiary of the trust

- established in subsections 2 and 3 of this section shall be entitled to use
water available at its facilities to the extent of the water right, and to
protect its rights to the use of the water as provided by state law against
depletions or claims not in accordance with state law.

5. The Governor or his designee is hereby authorized and empowered to
enter into agreements with holders of water rights for power purposes to
define that portion of their water rights at or below the level of the
applicable minimum stream flow as being unsubordinated to upstream
beneficial uses and depletions, and to define such rights in excess thereof
as being held in trust by the state according to subsection 2 above. Such
agreements shall be subject to ratification by law. The contract entered
into by the Governor and the Idaho Power Company on October 25, 1984,
is hereby found and declared to be such an agreement, and the legislature
hereby ratifies the govemor's authority and power to enter into this
agreement.

: After the Agreement was signed, Exhibit 7B to the Agreement was introduced as
part of Senate Bill 1008 in the 1985 Legislature. Hearings on the Bill were held before
the Senate Resources and Environment Committee on January 18, 21, 25 and February 1,
1985. In the House Resources and Environment Committee, hearings were held on

February 1, 11, and 13, 1985. Orr. Aff., Exh. 8- 11 aﬂd 19-21. The three attorneys who
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negotiated the Agreement ointly on behalf of the signatories attended three of the Senate
committee meeﬁngs and the principal House committee meeting. At the first of the
Senate committee hearings, Governor Evans’ counsel, Pat Costello, provided a section by
section summary of S.B. 1008, He explained:

[Exhibit] 7B is the one that would impose this new trust concept on the
portion of the hydropower right that is in excess of the minimum flow, and
we wanted to keep this as far from being a transfer as we could. So it’s
being imposed by operation of law through this rather than the power
company agreeing to it by contract . . . .
Orr Aff, Exh. 33. At the hearing, Mr. Costello answered a question about the trust
portion of the proposed legislation:

[The trust] was simply a mechanism to sever, in lawyer’s terms, to sever
the legal and equitable title to the water immediately so there’s some
immediate change in position of the parties, that as soon as this agreement
becomes bindihg and this statute takes effect, legal title will go to the
state.

Orr Aff, Exh. 33. At the same hearing, the Attorney General’s written testimony stated -
that, “[a]s drafted, the state possess[es] legal title to all waters previously claimed by the
Company above 3900 c.£.5.” Orr Aff, Exh. 8. Idaho Power’s attorney, Tom Nelson, was
present at this hearing and did not voice any disagreement with Mr. Costello’s or the
Attorney General’s characterization of the Agreement. Mr. Nelson told the committee
members: “The state then takes that water and places it in trust, subject to reallocation.
This does two things, it makes c¢lear the sfate’s control of the allocation of the water, and
it left the water unsubordinated.” Idaho Power’s written statement in support of S,B.
1008 stated: “The state, as trustee, can protect those rights, and so can Idaho Power
Company, as beneficiary of the trust and as user of the unsubordinated water right.” Orr
Aff., Exh. 10. The statement also acknowledged that the Agreement was not a voluntary
transfer of Idaho Power’s water rights but was based upon the State’s power to regulate

and limit the use of water for hydropower purposes.’

? It was important that Idaho Power not be perceived to have voluntarily transferred its water rights because
such transfer could have subjected Idaho Power to additional claims that it did not protect its water rights.
See, I.C. § 61-539, enacted in 1983 pursuant to the S.B. 1180 contract and the Framework, discussed

herein.
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S.B. 1008 was passed on February 6, 1985, and I.C. § 42-203B was enacted. It
has since been amended to reflect changes in administrative rules but remains essentially
as it was adopted by the legislature and as provided in Exhibit 7B to the ‘Agreement. It
provides:

§ 42-203B. Authority to subordinate rights--Nature of subordinated
water right and authority to establish a subordination condition--
Authority to limit term of permit or license

(1) The legislature finds and declares that it is in the public interest to
specifically implement the state's power to regulate and limit the use of
water for power purposes and to define the relationship between the state
and the holder of 2 water right for power purposes to the extent such right
exceeds an established minimum flow, The purposes of the trust
established by subsections (2) and (3) of this section are to assure an
adequate supply of water for all future beneficial uses and to clarify and
protect the right of a user of water for power purposes subordinated by a
permit issued after July 1, 1985, or by an agreement, to continue using the
water pending approval of depletionary future beneficial uses.

(2) A water right for power purposes which is defined by agreement with
the state as unsubordinated to the extent of a minimum flow established by
state action shall remain unsubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level so
established shall be held in trust by the state of Idaho, by and through the
governor, for the use and benefit of the user of the water for power
purposes, and of the people of the state of Idaho; provided, however, that
application of the provisions of this section to water rights for hydropower - =+ - - . -
purposes on the Snake river or its tributaries downstream from Milner dam
shall not place in trust any water from the Snake river or surface or ground
water tributary to the Snake river upstream from Milner dam. For the
purposes of the determination and administration of rights to the use of the
waters of the Snake River or its tributaries downstream from Milner dam,
no portion of the waters of the Snake River or surface or ground water
tributary to the Snake River upstream from Milner dam shall be
considered. The rights held in trust shail be subject to subordination to and
depletion by future upstream beneficial users whose rights are acquired
pursuant to state law, including compliance with the requirements of
section 42-203C, Idaho Code.

(3) Water rights for power purposes not defined by agreement with the
state shall not be subject to depletion below any applicable minimum
stream flow established by state action. Water rights for power purposes in
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excess of such minimum stream flow shall be held in trust by the state of
Idaho, by and through the governor, for the use and benefit of the users of
water for power purposes and of the people of the state of Idaho. The
rights held in trust shall be subject to subordination to and depletion by
future consumptive upstream beneficial users whose rights are acquired
pursuant to state law, excluding compliance with the requirements of
section 42-203C, Idaho Code.

(4) The user of water for power purposes as beneficiary of the trust
established in subsections (2) and (3) of this section shall be entitled to use
water available at its facilities to the extent of the water right, and to
protect its rights to the use of the water as provided by state law against
depletions or claims not in accordance with state law,

(5) The governor or his designee is hereby authorized and empowered to
enter into agreements with holders of water rights for power purposes to
define that portion of their water rights at or below the level of the
applicable minimum stream flow as being unsubordinated to upstream
beneficial uses and depletions, and to define such rights in excess thereof
as being held in trust by the state under subsection (2) of this section. Such
agreements shall be subject to ratification by law. The contract entered
into by the governor and the Idaho Power Company on October 25, 1984,
is hereby found and declared to be such an agreement, and the legislature
hereby ratifies the governor's authority and power to enter into this
agreement.

(6) The director shall have the authority to subordinate the rights granted
in a permit or license for power purposes to subsequent upstream
beneficial depletionary uses. A subordinated water right for power use
does not give rise to any claim against, or right to interfere with, the holder
of subsequent upstream rights established pursuant to state law. The
director shall also have the authority to limit a permit or license for power
purposes to a specific term.

Subsection (6) of this section shall not apply to licenses which have
already been issued as of the effective date of this act.

(7) The director in the exercise of the authority to limit a permit or license

for power purposes to a specific term of years shall designate the number

of years through which the term of the license shall extend and for
purposes of determining such date shall consider among other factors:

(a) The term of any power purchase contract which is, or reasonably may
become, applicable to, such permit or license;

(b) The policy of the Idaho public utilities commission (IPUC) regarding
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the term of power purchase contracts as administered by the [PUC under
and pursuant to the authority of the public utility regulatory policy act of
1978 (PURPA);

.(c) The term of any federal energy regulatory commission (FERC) license
granted, or which reasonably may be granted, with respect to any
particular permit or license for power purpose;

_ (d) Existing downstream water uses established pursuant to state law.

The term of years shall be determined at the time of issuance of the

permit, or as soon thereafter as practicable if adequate information is not

then available. The term of years shall commence upon application of

water to beneficial use. The term of years, once established, shall not

thereafter be modified except in accordance with due process of law.

It is undisputed that the parties have satisfied the contingencies set forth in the
Agreement.

One of the provisions of Paragraph 7 of the Agreement (the same paragraph that
describes Idaho Power’s water right) was a provision that upon implementation of the
Agreement, “State and Company shall consent to entry of decrees in Ada County Civil
Case Nos. 62237 and 81375 that describe the Company’s water right as provided in
Paragraphs 7(A) through 7(E).” The two decrees entered in those cases contain verbatim
recitations from paragraph 7 of the Agreement. It is these two Ada County decrees which
form the basis of Idaho Power’s Cross Motion for Summary Judgment in which Idaho
Power asserts that the State’s claim that it owns legal title to the subordinated flows is
barred by res judicata and judicial estoppel.

On May 10, 2007, Idaho Power filed the Complaint and Petition seeking the
following relief: 'A

A. A declaration that there was no “Trust Water” available when the
Swan Falls Agreement was executed in 1984, and therefore no trust res
and no valid trust established under the Swan Falls Settlement.

B. A reformation of the Swan Falls Settlement based on mutual
mistake of fact regarding the existence of Trust Water, eliminating any
asserted trust while retaining provisions unrelated to the purported trust.

C. A declaration that to the extent there is a valid trust, the trust res is
water and not water rights, the State of Idaho does not hold legal title to
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Idaho Power’s water rights, and title to the water rights referenced in the
Swan Falls Settlement is quieted in Idaho Power.

D. A declaration that the State of Idaho’s claim of legal title to Idaho
Power’s water rights is barred by the doctrines of estoppel, waiver and
laches.

E. A declaration that Idaho Power’s water rights for hydropower
generation are not, through the Swan Falls Settlement or otherwise,
subordinate to the use of water for ground water recharge.

F. A declaration that the State of Idaho has failed in its administration
of water rights priorities in the Snake River Basin to account for the
multiple year impacts of ground water pumping.

G. Preliminary and permanent injunctions: (a) enjoining the State
defendants from taking any action affecting the subject water rights on the
basis of the State’s asserted legal title to such water rights; (b) ordering
IDWR to re-evaluate water availability, and to take appropriate action,
upon the expiration of the 20 year terms of previously granted permits for
new appropriations of Trust Water; (c) ordering the Idaho Attomey
General to repeal Idaho Attorney General Opinion 06-2 on the basis that it
is erroneous as a matter of law and a breach of the Swan Falls Settlement;
and (d) ordering IDWR to take reasonable steps in the administration of
water rights in the Snake River Basin, and therefore to meet its obligation
to insure and guarantee the Swan Falls Daily Minimum Flows, including
taking into account the multiple year impacts of ground water pumping in
the ESPA.

The State of Idaho then filed a Motion to Strike or Alternatively to Dismiss
Complaint and Petition for Declaratory and Injunctive Relief. After a hearing on the
State’s Motion this Court entered the July 24, 2006, Order Granting in Part, Denying in
Part Motion to Dismiss; Consolidating Common Issues into Consolidated Subcase;
and Permitting Discovery Pending Objection Period in Basin 02; and Notice of
Scheduling Conference. Pursuant to the Order, this Court dismissed the claim for relief
pertaining to the repeal of Idaho Attorney General Opinion 06-02. This Court ruled that
the SRBA District Court has jurisdiction to preside over the declaratory relief sought by
Idaho Power.

The State’s Motion for Partial Summary Judgment followed, asserting that the -

State “holds legal title to any portion of the hydropower rights subject to the Swan Falls
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settlement in excess of the minimum flows established at the Murphy gauge, and that the
water rights held in trust are subordinate to junior water rights approved pursuant to State
law.”'® Specifically, the State of Idaho asserted:

1. That pursuant to Idaho Code § 42-203B, legal title to any portion of the

- water rights subject to the Swan Falls settlement for flows in excess of the
minimum flows established at the Murphy Gage under the State Water
Plan is held in trust by the State of Idaho, by and through the governor, for
the benefit of Idaho Power Company and for the benefit of the people of
the State of Idaho;

2. That pursuant to Idaho Code § 42-203B, the water rights for power
purposes held in trust by the State under Idaho Code § 42-203B are
subject to subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to State law; and

3. That the equitable doctrines of reformation, mutual mistake of fact,
estoppel, waiver, and laches cannot be invoked or applied in a manner
contrary to or inconsistent with Idaho Code § 42-203B.

Idaho Power then filed a Cross Motion for Partial Summary Judgment asserting
that Idaho Power is the “sole and lawful owner of the water rights as described in Ada
County cases Idaho Power Company v. the State of Idaho, et al., Case No 62237, and
Idaho Power Company v. the Idaho Department of Water Resources, et al., Case No.

81375, and quieting title thereto in Idaho Power.”"

VL. STANDARD OF REVIEW

Summary judgment shall be rendered when “the pleadings, depositions and
admissions on file, together with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a matter of
law.” LR.C.P. 56(c). Generally, disputed facts are to be construed in favor of the non-
moving party, and all reasonable inferences that can be drawn from the record are drawn
in favor of the non-moving party. Gem State Ins. Co. v. Hutchison, 145 Idaho 10, 175
P.3d 172 (2007). However,

¥ Memorandum in Support of State of Idaho s Motion for Partial Summary Judgment, p. 3.

" Jdaho Power Company s Cross Motion for Summary Judgment, p. 2. 8
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[1]f an action will be tried before the court without a jury, the judge is not

constrained to draw inferences in favor of the party opposing a motion for

summary judgment. Rather, the judge is free to arrive at the most probable

inferences to be drawn from uncontroverted evidentiary facts.
Loomis v. City of Hailey, 119 Idaho 434, 437, 807 P.2d 1272, 1275 (1991); Blackmon v.
Zufelt, 108 Idaho 469, 470, 700 P.2d 91, 92 (Ct.App.1985) (citing Riverside Development
Co. v. Ritchie, 103 Idaho 515, 519, 650 P.2d 657, 661 (1982)).

Here, both parties have moved for summary judgment. The State’s motion seeks
a ruling that the State “holds legal title to any portion of the hydropower rights subject to
the Swan Falls settlgment in excess of the minimum flows established at the Murphy
Gauge and that the water rights held in trust are subordinate to junior water rights
approved pursuant to State law.” Idaho Power denies that the State owns the water rights
and seeks a ruling that Idaho Power is “the sole and lawful owner of the water rights
described in Ada County cases Jdaho Power Company v. the State of Idaho, et al., Case
No. 62237, and Idaho.Power Company v. the Idaho Department of water Resources, et
al., Case No. 813735, and quieting title in Idaho Power.” It is undisputed that the water
rights referred to by the State as being “subject to the Swan Falls Agreement” and those
water rights referred to by Idaho Power as being described in the two Ada County cases
are the same water rights. Therefore, the two motions plainly deal with the same subject
matter, The parties rely upon closely related issues, and while their legal theories are
different, they both ask the Court to rule that they own the water rights. The State relies
upon the terms of the Swan Falls Agreement and Idaho Powe.r relies upon two c.:onsént" ﬁ
decrees in cases which were settled as part and parcel of the Swan Falls Agreement. Our
Supreme Court has explained the legal standards to be applied when deciding cross

motions for summary judgment as follows:

In Brown v. Perkins, 129 Idaho 189, 923 P.2d 434 (1996), this Court
held that when both parties file a motion for summary judgment relying on
the same facts, issues, and theories, the parties essentially stipulate that
there is no genuine issue of material fact which would preclude the district
court from entering summary judgment. Brown, 129 Idaho at 191, 923
P.2d at 436. In Wells v. Williamson, 118 Idaho 37, 794 P.2d 626 (1990),
this Court recognized that when opposing parties file cross motions for
summary judgment, based upon different theories, the parties should not
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be considered to have effectively stipulated that there is no genuine issue
of material fact, Wells, 118 Idaho at 40, 794 P.2d at 629.

Eastern Idaho Agricultural Credit Association v. Niebaur, 130 Idaho 623, 626-627, 944
P.2d 1386, 1389-1390 (1997).
Finally, -it is well established that a party opposing a motion for summary

judgment cannot rely upon bare conclusory allegations:

The burden of proving the absence of an issue of material fact rests at ail
times upon the moving party. McCoy v. Lyons, 120 Idaho 765, 769, 820
P.2d 360, 364 (1991); G & M Farms v. Funk Irrigation Co., 119 Idaho
514, 517, 808 P.2d 851, 854 (1991). To meet this burden the moving party
must challenge in its motion and establish through evidence that no issue
of material fact exists for an element of the nonmoving party's case. Smith
v. Meridian Joint School District No. 2, 128 Idaho 714, 719, 918 P.2d 583,
588 (1996). If the moving party challenges an element of the nonmoving
party's case on the basis that no genuine issue of material fact exists, the
burden then shifts to the nonmoving party to present evidence that is
sufficient to establish a genuine issue of material fact. Jd at 719, 918 P.2d
at 588. The non-moving party must submit more than just conclusory
assertions that an issue of material fact exists to establish a genuine issue.
Coghlan v. Beta Theta Pi Fraternity, 133 Idaho 388, 401, 987 P.2d 300,
313 (1999). A mere scintilla of evidence or only slight doubt is not
sufficient to create a genuine issue of material fact. Samuel v. Hepworth,
Nungester & Lezamiz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 (2000).
In a motion for summary judgment, this Court will liberally construe the
facts in favor of the nonmoving party. S. Griffin Const., Inc. v. City of
Lewiston, 135 Idaho 181, 185, 16 P.3d 278, 282 (2000).

Blickenstaff'v. Clegg, 140 Idaho 572, 577, 97 P.3d 439, 444 (2004).

_ VII. DISCUSSION
At issue in these cross-motions for summary judgment is the title to Idaho
Power’s hydropower claims or portions of the claims which exceed the minimum flows
set at the Murphy Gauge located below the Swan Falls dam. The State of Idaho argues
that pursuant to 1C. § 42-203B, the portions of the claims exceeding the minimum flows
are held in trust by the State of Idaho for the benefit of Idaho Power and the citizens of
the State of Idaho. The result is that the State of Idaho holds legal title and Idaho Power
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and the citizens of the State of Idaho share equitable title to rights held in trust. The

State’s argument in support of its Motion rests entirely on the State’s regulatory authority
over hydropower rights as defined by I.C. § 42-203B and authorized by Article 15 § 3 of
the Idaho Constitution as amended in 1928. The State also notes that I.C. § 42-203B was

enacted not only for the purpose of resolving the dispute with Idaho Power, butalsoasa =~

means of resolving future disputes over other existing unsubordinated hydropower rights.
The State’s position is that the Swan Falls Agreement is not relevant to the determination
of ownership; rather it is solely the application of 1.C. § 42-203B that is controlling.

Idaho Power raises a number of arguments in opposition. First, it argues that L.C.
§ 42-203B is ambiguous as to whether the legislature intended that the corpus or res of
the statutorily created trust consists of the water that was made available by subordinating
portions of the hydropower rights, or of Idaho Power’s water rights. Idaho Power argues
that the Court must look at the legislative history of the statute, the entirety of the
legislation surrdunding the Swan Falls Agreement as well as the subsequent actions of
the State in interpreting and applying the legislation. Idaho Power also argues that the
legislation must be read in conjunction with the Swan Falls Agreement as the legislation
was an implementation of the Agreement. Idaho Power also asserts that since the entry
of the Consent Judgments in Ada County, the State has taken numerous actions which are
inconsistent with its arguments that it holds legal title to Idaho Power’s water rights.
Finally, Idaho Power challenges the State’s constitutional authority to regulate its vested
rights.

Idaho Power argues in the alternative that the Consent Judgments entered in Ada
County case Idaho Power Company v. State of Idaho, et al., Idaho Fourth Judicial
District, Case no. 62237 (entered Mar. 7, 1990), and Ada County case Idaho Power
Company v. the Idaho Department of Water Resources, et al., Case no. 81375 (entered
Feb. 12, 1990) define Idaho Power’s rights. Principles of res judicata and collateral
estoppel prevent these issue or claims from being re-litigated or collaterally attacked in
these subsequent proceedings. In opposition, the State of Idaho argues that the issue of
ownership of the disputed portions of the hydropower claims was never at issue nor was

it litigated in the Ada County proceedings. The State also argues that once the Snake
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River Basin Adjudication was commenced in 1987, the Ada County District Court was

divested of jurisdiction to adjudicate Idaho Power’s claims.

A, The Court must consider the Swan Falls Agreement in Conjunction with
Idaho Code § 42-203B.

The State urges the Court to decide the issue of ownership based solely on the
application of 1.C. § 42-203B. For the reasons discussed below, this Court holds that the
issue can and should be decided based on analysis of the Swan Falls Agreement, which
incorporates the provisions of I.C. § 42-203B. The Court declines to decide the issue
based solely on the State’s general regulatory authority. While the distinction may
appear subtle, the issues involved are not.

First, Idaho Code § 42-203B was not enacted in a vacuum but was a means of
settling disputes over unsubordinated hydropower claims. Senate Bill 1008, later
codified as Idaho Code § 42-203B, was proposed and introduced into the legislature
pursuant to and in accordance with the Swan Falls Agreement. The Swan Falls
Agreement was specifically conditioned on the enactment of Senate Bill 1008.

Paragraph 13 of the Swan Falls Agreement provides in relevant part:

13. Conditions on Effectiveness

A. The provisions of paragraphs 7 [which defines Idaho
Power’s water right], 8 [damages waiver], and 11 [state
water plan] shall not be binding and effective until each of
the following conditions have been implemented:

vii.  Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 74 and 7B
attached to this Agreement.

B. In the event any of these conditions are not implemented, or
 should this Agreement be terminated . . . then this
Agreement shall be void.

(emphasis added). Exhibit 7B to the Agreement consists of the provisions of Senate Bill
1008, later codified as Idaho Code § 42-203B. Idaho Code § 42-203B also refers to and
22

MEMORANDUM DECISION AND ORDER ON CROSS-MOTIONS FOR SUMMARY
JUDGMENT




ratifies the Swan Falls Agreement. Specifically, “[t]he contract entered into by the
govemnor and the Ida.ho Power Company on October 25, 1984, is hereby found and
declared to be such an agreement, and the legislature hereby ratifies the governor's
authority and power to enter into this agreement.” L.C. § 42-203B(5).

Accordingly, to the extent there is an alleged discrepancy or ambiguity between
the Agreement and the legislation, the starting point is the Agreement, not the legistation,
While the State .may still be able to enforce the terms of the statute, to the extent its
provisions are alleged to vary from the terms of the Agreement it would not be able to do
so without implicating claims for breach of contract or takings. The resolution of breach
of contract or takings claims would require an examination of the intent of the parties as
evidenced by the underlying Agreement. Simply put, starting with the interpretation of
the Agreement avoids “begging the question” of the intent of the parties which would
have to be addressed even if the Court only considered the statute. |

Even if this Court were to rely solely on the application of 1.C. § 42-203B, it
would be necessary to ascertain the intent of the parties concerning the definition of
Idaho Power’s rights based on the way in which the claims were recommended in the
Director’s Repbrts. Idaho Power’s various claims were recommended in Director’s
Reports as individual water rights. However, the only claims that were recommended
solely in the name of Idaho Power were the unsubordinated portions of the rights at the
Swan Falls facility. The subordinated portion of the flows at the Swan Falls facility, as
| well as every other claim for use at a facility located upstream, was recommended in its
entirety with title being split between equitable and legal title as opposed to being
apportioned. In other words, no minimum flows were set for the claims at the individual
facilities, only a cumulative minimum flow was set downstream at the Murphy Gauge.
Idaho Code § 42-203B speaks in terms of apportioning a hydropower right between the
unsubordinated and subordinated portion of the right. Paragraph 7 of the Agreement
which defines Idahé Power’s rights defines them cumulatively as a single right
apportioning the right between the subordinated and unsubordinated portions of the right.
Yet, IDWR has recommended the claims individually. Clearly, decreeing the rights

consistent with the intent of the parties requires an examination of the underlying

Agreement.
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Finally, deciding the issues entirely based on the State’s exercise of its regulatory
authority over hydropower rights independent from the underlying Agreerrient raises a
number of significant constitutional issues. Some, but not all, of these issues were raised
by Idaho Power. Specifically, issues regarding the constitutional scope of the State’s
authority to regulate and limit vested hydropower rights and whether the provisions of
I.C. § 42-203B are consistent with that authority when applied to Idaho Power’s claims.'?
For example, Idaho Power’s claims include priority dates both pre-dating and post-dating
the 1928 amendment to Article 15 § 3 which confers the authority to the State to regulate
and limit the use of water for hydropower. This raises the issue of whether the State’s
ability to limit and regulate hydropower rights extends to hydropower rights which vested
prior to the 1928 amendment. Another issue is whether the provisions of Article 15 §3
are self-executing or whether they must be exercised in conjunction with the licensure
proceedings? In other words, can the State retroactively place new limits or regulations
on a hydropower right after a license for a water right is issued without such limits or
restrictions?”’ Idaho Power’s licenses were issued without subordination provisions.
Does the State’s .authority have to be exercised through the legislature or can it be
exercised directly by the Idaho Department of Water Resources? Does placing
ownership of a private water right in the name of the State and then “reallocating” the
right to third parties with new restrictions exceed what was contemplated by regulating
and limiting a hydropower right? Lastly, does placing ownership of the right in the State
for purposes of maintaining the source as fully appropriated violate the first part of
Article 15 § 3 of the Idaho Constitution which provides the “right to divert the

unappropriated waters . . . shall never be denied”?

12 The constitutional authority for [.C. § 42-203B is Article 15 § 3 of the Idaho Constitution which

provides in relevant part:
The right to divert and appropriate the unappropriated waters of any natural stream to
beneficial uses, shall never be denied, except that the state may regulate and limit the use

thereof for power purposes.

(emphasis added).

' 1f subordination was addressed in conjunction with the licensure proceedings and the license was issued
deliberately without the inclusion of a subordination remark, then can the State later change its position

under its regulatory authority? ”
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The Court notes these issues because as the State points out, 1.C. § 42-203B was
not only enacted for the purpose pf resolving the Swan Falls controversy with Idaho
Power but also as a process for resolving unrelated disputes involving unsubordinated
hydropower claims. See 1.C. § 42-203B(3) (applying to water rights which are not
defined by agreement). The Court also has before it a number of other unrelated
hydropower claims that were licensed without subordination remarks. In those
hydropower claims, subordination langnage was recommended by IDWR for reasons
other than the State’s regulatory authority. The State’s position here in relying solely on
the application of 1.C. § 42-203B implies an unlimited constitutional authority to regulate
and limit vested hydropower rights. The extrapolétion of the State’s interpretation of the
scope of its constitutional authority to regulate vested hydropower rights essentially
makes any other basis for recommending subordination of vested hydropower rights
unnecessary.

In sum, the issues concerning the nature and scope of constitutional authority
have implications extending beyond the instant case. In this Court’s opinion, the issue
over ownership can be fully decided based on the interpretation of the Swan Falls
Agreement. Therefore, the Court need not decide the issue based on a determination of
the scope of the State’s regulatory power over Idaho Power’s vested hydropower rights.
A contractual agreement between parties to settle a water rights dispute does not raise the
same constitutional issues. As the Supreme Court stated in /daho Power v. State, 104

Idaho 575, 661 P.2d 741 (1983):

We find nothing in the law of this state which precludes a person from
voluntarily obtaining less than the full panoply of rights associated with
the ownership of real property. Agreements not to assert ownership rights
to their fullest are common in today's society, e.g. restrictive covenants
and equitable servitudes. Whatever merits such an argument may have
with regard to subordination clauses forced upon an unwilling
appropriator by the FPC or the state, we need not decide. We hold only
that a voluntary subordination agreement is not in violation of Idaho's
water law, and therefore we find no conflict between our state water law
and the language of the subordination clause inserted in the Hells Canyon

licenses.
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Id. at 587, 661 P.2d at 753. Even though Idaho Power maintains that it never directly
agreed to voluntarily transfer its rights to the State, it could still concede to the State’s
authority or agree not to challenge the State’s authority to “regulate” its rights in a
manner that would achieve the same result. waever, Idaho Power’s consent to the
State’s authority would not necessarily be binding on unrelated hydropower claims.

Accordingly, the Court bases this decision on its interpretation of the Swan Falls
Agreement, including the agreement between the parties to enact 1.C. § 42-203B, as
opposed to deciding the matter based solely on the State’s regulatory authority.

1. The Swan Falls Agreement is Not Ambiguous Regarding the Trust
Arrangement or the Res of the Trust.

In the past, the phrase “Swan Falls Agreement” has been used to include all of the
related actions associated with implementing the October 25, 1984, Agreement, including
contracts, legislation, administrative actions and consent decrees. As the State points
out in its brief “the Swan Falls Agreement was not a self-executing instrument, but rather
proposed a suite of legislative and administrative action that if implemented Would |
resolve the controversy and the legal issues to the mutual satisfaction of the parties.”
Memorandum in Support of State of ldaho's Motion for Partial Summary Judgment at 11.
In the contexi of preceedings such as Basin-Wide Issue 13 where the Court has to
determine what action, if any, is required to memorialize the “Swan Falls Agreement,”
the Court must consider all the various actions that were made conditions of the Swan
Falls Agreement in addition to the Agreement itself. u However, for the purpose of
deciding the issues in tlﬁs case, the Court will begin with the October 24, 1985, contract
(referred to in this decision as the “Swan Falls Agreement”), which authorized the suite
of legislative, judicial and administrative actions and also set forth the intent of the
parties. When read in its entirety, the Court finds the Swan Falls Agreement is not

ambiguous as to the ownership of Idaho Power’s claims or as concerns the res of the

trust.

' See Order Designating Basin-Wide Issue Re: To What Extent, If Any Should the Swan Falis
Agreement be Addressed In the SRBA or Memorialized in a Decree.
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The issue of whether a contract is ambiguous is a question of law. Swanson v.
Beco Construction Co., 145 Idaho 59, 62 175 P.3d 748, 751 (2007) (quoting Howard
v.Perry, 141 Idaho 139, 142, 106 P.3d 465, 468 (2005)). Ambiguities can be either

' patent or latent. Whether a contract is patently ambiguous is determined from the face of

the written agreement. /d (citing Ward v. Puregro Co., 128 Idaho 366, 369, 913 P.2d

582, 585 (1996)). A latent ambiguity is not evident on the face of the written instrument,

but becomes apparent when applying the instrument to the facts as they exist. Id. (citing
In re Estate of Kirk, 127 1daho 817, 824, 907 P.2d 794, 801 (1995)). To determine
whether a contract is patently ambiguous, the court looks to the face of the document and
giveS the words or phrases used their established definitions in common use or settled
legal meanings. Id. (citing Pinehaven Planning Bd. v. Brooks, 138 Idaho 826, 70 P.3d
664 (2003)). For a contract term to be ambiguous there must be at least two different
reasonable interpretations of the term or the term must be nonsensical. Id. (citing
Armstrong v. Farmers Ins. Co. of Idaho, 143 1daho 135, 139 P.2d 737 (2006) and Purdy
v. Farmers Ins. Co. of Idaho, 138 Idaho 443, 65 P.3d 184 (2003)).

Paragraph 19 of the Agreement provides the following:

Entire Agreement

This Agreement sets forth all the covenants, promises, provisions,
agreements, conditions, and understandings between the parties and there
are no covenants, provisions, promises, agreements, conditions or
understandings, either or written between them other than are herein set
forth.

. Paragraph 4 of the Agreement refers to the State’s duty under the contract to

“assert the existence of water rights held in trust.”

The State shall enforce the State Water Plan and shall assert the existence
of water rights held in trust by the State and that the Snake River is fully
appropriated as needed to enforce the State Water Plan. State and
Company shall not take any position before the legislature or any court,
board or agency which is inconsistent with the terms of this agreement.
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(emphasis added). This is the only reference to a trust in the body of the Agreement,

Paragraph 7 then defines Idaho Power’s various hydropower rights as a single cumulative

right and then apportions the right between the unsubordinated and subordinated portions,

7. Company’s Water Right

State and Company agree that Company s water right shall be as

Jollows (Bracketed names used below refer to Company projects):

A, State Water License Numbers 36-2013 (Thousand Springs), 37-
2128 & 37-2472 (Lower Malad), 37-2471 (Upper Malad), 36-2018
(Clear Lake), 36-2026 (Sand Springs), 02-2057 (Upper Salmon),
02-2001A, 02-2001B, 02-2059, 02-2060 (Lower Salmon), 02-
2064, 02-2065 (Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number 02-0100
(Swan Falls) entitle the Company fo an unsubordinated right of
3900 c.fs. average daily flow from April I to October 31, and
3600 c.f.s. average daily flow from November 1 to March 31, both
to be measured at the Murphy U.S.G.S. gauging station
immediately below Swan Falls. These flows are not subject to
depletion.

B. The Company is also entitled ta use the flow of the Snake River at
its facilities to the extent of its actual beneficial use but not to
exceed those amounts stated in State Water License Numbers 36-
2013 (Thousand Springs), 37-2128 & 37-2472 (Lower Malad), 37-
2471 (Upper Malad), 36-2018 (Clear Lake), 36-2026 (Sand
Springs), 02-2057 (Upper Salmon), 02-2001A, 02-2001B, 02-
2059, 02-2060 (Lower Salmon), 02-2064, 02-2065 (Bliss), 02-
2056 (Twin Falls), 02-2036 (Shoshone Falls), 02-2032, 02-4000,
02-4001, and Decree Number 02-0100 (Swan Falls), but such
rights in excess of the amounts stated in 7(4) shall be subordinate
to subsequent beneficial upstream uses upon approval of such uses
by the State in accordance with State law unless the depletion
violates or will violate paragraph 7(4). Company retains its right
to contest any appropriation of water in accordance with State law.
Company further retains the right to compel State to take
reasonable steps to insure the average daily flows established by
this Agreement at the Murphy U.S.G.S. gauging station. Average
daily flow, as used herein, shall be based upon actual flow
conditions; thus, any fluctuations resulting from the operation of
Company facilities shall not be considered in the calculation of the
minimum daily stream flows set forth herein. This paragraph shall
constitute a subordination condition.
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C. The Company's rights listed in paragraph 7(4) and 7(B) are also
subordinate to the uses of those persons dismissed from Ada
County Case No. 81375 pursuant to the contract executed between

the State and Company implementing the terms of I.C. §§ 61-539

and 61-540.

D. The Company’s rights listed in paragraph 7(4) and 7(B) are also
subordinate to those persons who have beneficially used water
prior to October 1, 1984, and who have filed an application or
claim for said use by June 30, 1985.

E. Upon implementation of this Agreement, State and Company shall

consent to entry of decrees in Ada County Civil Case Nos. 62237

and 81375 that describe the Company’s water right as provided in

paragraphs 7(4) through 7(E).
(emphasis added). Paragraphs 7 A through E do not refer to a trust or to a division of
ownership of the subordinated portions of Idaho Power’s rights into legal and equitable
title. Paragraph 7A provides that Idaho Power is “entitled to an unsubordinated right”
and paragraph 7B refers to Idaho Power being “entitled to use the flow of the Snake
River at its facilities to the extent of beneficial use.” Paragraphs 7C and D refer to the

“Company’s rights listed in paragraph 7(A) and (B).” Paragraph 7E also refers to the

“Company’s water right as provided in paragraph 7 (A) and (B).” When read in isolation

from the rest of the Agreement, one interpretation of paragraph 7 is that Idaho Power is
the owner of the claims. However, the way Idaho Power’s rights are defined in
Paragraphs 7A through E is not inconsistent with a split in ownership as established by
other sections of the Agreement,

Exhibit 7B to the Agreement sets forth the language of Senate Bill 1008 which

was a condition of the Agreement pursuant to paragraph 13.A.vii. See text of paragraph

13.A.vii, supra. Exhibit 7B is unambiguous regarding the trust arrangement. Section 1,

paragraph 1 of Exhibit 7B provides:

The legislature finds and declares that it is in the public interest to
specifically implement the state's power to regulate and limit the use of
water for power purposes and to define the relationship between the state
and the holder of a water right for power purposes to the extent such right
exceeds an established minimum flow, The purposes of the trust
established by Sections 2 and 3 of this act are to assure an adequate supply
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of water for all future beneficial uses and to clarify and protect the right of
a user of water for power purposes to continue using the water pending
approval of depletionary future beneficial uses. [Further findings will be
added)

(emphasis added). Section 1, paragraph 2 of Exhibit 7B provides:

A water right for power purposes which is defined by agreement with the
state as unsubordinated to the extent of a minimum flow established by
state action shall remain unsubordinated as defined by the agreement. Any
portion of the water rights for power purposes in excess of the level so
established shall be held in trust by the State of Idaho, by and through the
Governor, for the use and benefit of the user of the water for power
purposes, and of the people of the State of Idaho. The rights held in trust
shall be subject to subordination to and depletion by future upstream
beneficial users whose rights are acquired pursuant to state law.

{emphasis added). Section 1, paragraph 3 of Exhibit 7B, provides:

Water rights for power purposes not defined by agreement with the state
shall not be subject to depletion below any applicable minimum stream
flow established by state action. Water rights for power purposes in excess
of such minimum stream flow shall be held in trust by the state of Idaho,
by and through the Governor, for the use and benefit of the users of water
Jor power purposes and of the people of the state of Idaho. The rights held
in_trust shall be subject to subordination to and depletion by future
consumptive upstream beneficial users whose rights are acquired
pursuant to state law.

(emphasis added). Section 1, paragraph 4, provides:

The user of water for power purposes as beneficiary of the trust
established by Sections 2 and 3 shall be entitled to use water available at
its facilities to the extent of the water right, and to protect its rights to the
use of the water as provided by state law against depletions or claims not
in accordance with state law.

(emphasis added). Section 1, paragraph 5, provides:

The Governor or his designee is hereby authorized and empowered to
enter into agreements with holders of water rights for power purposes to
define that portion of their water rights at or below the level of the
applicable minimum stream flow as being unsubordinated to upstream
beneficial uses and depletions, and to define such rights in excess thereof
as being held in trust by the State according to Section 2 above. Such

30

MEMORANDUM DECISION AND ORDER ON CROSS-MOTIONS FOR SUMMARY
JUDGMENT .




agreements shall be subject to ratification by law. The contract entered

into by the Governor and the Idaho Power Company on October 24, 1984,

is hereby found and declared to be such an agreement, and the legislature

hereby ratifies the Governor’s authority and power to enter into this

agreement.
(emphasis added).

This Court holds that Exhibit 7B clearly and unambiguously provides that any
portion of Idaho Power’s water rights in excess of the minimum flows are held in trust by
the State, by and through the Governor, for the use and benefit of Idaho Power for power
purposes and of the people of the State of Idaho.'® It is also unambiguous that the res of
the trust consists of “water rights” as opposed to “water.”

The use of the phrase “water rights” and reference to the legal term “trust” in
Exhibit 7B is entirely consistent with the body of the Agreement. As stated previously,
Paragraph 4 of the Agreement requires that the State “shall assert the existence of water
rights held in trust by the State.” Although Paragraph 7 of the Agreement (which defines
Idaho Power’s rights) does not mention a trust arrangement, the rights are defined so as to
reconcile with the application of the terms set forth in Exhibit B.

Idaho Power argues that it would never have entered into an agreement where it
assigned or transferred its water rights to the State. See Affidavit of Greg Panter.'® In
response, the Court makes the following findings. First, the Agreement was carefully
drafted so that Idaho Power would not be directly assigning or transferring its water
rights to the State. See supra fn 9. Rather, than transferring or assigning the rights, they
were placed in trust pursuant to the State’s regulatory authority. Idaho Power was simply
conceding to and agreeing not to challenge the State’s regulatory authority. In addition to

** The Swan Falls project water rights 02-2032, 02-4000, 02-4001 were recommended being split into A
and B portions. The A portions are recommended with legal title in the name of Idaho Power. The B
portions were recommended with the legal owner being the State of Idaho, Water right 02-10¢ was
recommended solely in the name of Idaho Power. The cumulative totals for the water rights for the Swan
Falls project were recommended by [DWR as providing Ideho Power with 3,900 ¢fs from 4/01-10/31, and
5,600 cfs from 11/01-3/31, The remainder of the water rights for the Swan Falls project were
recommended with legal title in the name of the State of Idaho. As to the hydro-electric projects upstream
from Swan falls, the entire right was recommended with legal title in the State of 1daho.

' The Affidavit of Greg Panter states: “ In my opinion, based on my knowledge of and involvement with
the negotiations leading to the execution of the Agreement, had it been a requirement of the Agreement that
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referring to the State’s obligation to assert the existence of Idaho Power’s water rights
held in trust, paragraph 4 of the Agreement also provides:

When the parties agree to jointly recommend a particular piece of
legislation or action by another entity, each party agrees to actively and in
good faith support such legislation or action.

State and Company shall not take any position before the legislature or
any court, board or agency which is inconsistent with the terms of the
agreement.

This is further supported by the fact that once the initial legislation defining the
rights placed in trust was passed, any subsequent changes in the law were not intended to
affect the validity of the Agreement. Paragraph 17 of the Agreement provides:

This Agreement is contingent upon certain enactments of law by the State

and action by the Idaho Water Resource Board. Thus, within this

Agreement, reference is made to state law in defining respective rights and

obligations of the parties. Therefore, upon implementation of the

conditions contained in paragraph 13, any subsequent final order by a

court of competent jurisdiction, legislative enactment or administrative

ruling shall not affect the validity of the Agreement.

As such, if the status of the State’s regulatory authority changed in the future, it
would not affect the status of Idaho Power’s rights as originally agreed. Finally, this
Court finds it inconceivable that Idaho Power would enter into a contract with one of the
conditions of the contract being that the State pass legislation entirely inconsistent with
the body of the contract or the intent of the parties. Paragraph 13B of the Agreement is
unequivocal that “in the event any of these conditions are not implemented . . . then this
Agreement shall be void.” Exhibit 7B clearly and unambiguously reflects the intent of
the parties. The Court need not go beyond the four corners of the document to ascertain

the unambiguous intent of the parties.

the Company assign or transfer all or a portion of its water rights to the State, the Company would not have
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2. Evidence Beyond the Fours Corners of the Agreement is Consistent.

Even if the Court considers matters outside the four corners of the Agreement, the
result is unchahged. There were several legislative committee meetings held on Senate
Bill 1008 as well as a series of public informational meetings before the Idaho Water
Resource Board. These meeting explained the terms of the Swan Falls Agreement to the
public. Tom Nelson, who negotiated the Swan Falls Agreement on behalf of Idaho
Power, was present at these meetings and either did not object to or specifically
concurred with the representations made regarding the operation of the proposed statute.
At the public information meeting held in Twin Falls on October 25, 1984, the three
individuals who were principally responsible for negotiating the Swan Falls Agreement
(Pat Costello on behalf of the Governor’s office, Pat Kole from the Attorney General’s
Office and Tom Nelson on behalf of Idaho Power) explained the Swan Falls Agreement.
Mr. Costello explained:

The status of the water right in the meantime while its in this transition
period from becoming unsubordinated to subordinated is that legal title to
the water right will be held in trust by the State of Idaho by and through
the governor of the state. But the power company will retain the right to
beneficially use that right for the generation of power in the meantime.

Orr Aff, Exh. 44, Tr. p. 7. At a subsequent public informational meeting held in Boise
on November 1, 1984, in which all three principle negotiators were presenters, Mr.

Costello again stated:

In other words, you would use the minimum stream flow concept as the
primary mechanism for protecting in-stream uses, and that any
hydropower rights that exist in ¢xcess of that minimum stream flow would
be held in trust by the state, legal title to that water right in excess of a
minimum flow being in the state, for the benefit of the power right holder
and also for the benefit of the people to allocate it to up-stream uses only
which meet the public interest criteria.

Orr Aff, Exh. 46, Tr. pp. 19-20. He then explained the purpose for holding the water
right in trust:

entered into the Agreement.” Panter Aff. at 2.
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In doing that you are using the hydropower right to say that the river has,
in essence, been fully appropriated, because that right exists, and it’s the
right to — basically all the flow that gets down there.

Orr Aff, Exh. 46, Tr. p. 20. During that same hearing a question was asked of Pat Kole
by Shery! Chapman of the Idaho Water Users Association:

Mr. Chairman, I've got three questions: one is for Pat [Kole], one is for
Tom [Nelson], and then one for the panel, whoever wants to answer it.

Pat, in a meeting that you and the attorney general and I had sometime
back, the attorney general’s office was adamantly opposed to the language
that is now [Exhibit] 7B. They were supporting the language that said
‘subordinated” but with opposed language that referred to ‘water rights
shall be subordinated.’

My question to you is why the abrupt turnaround?

Mr. Kole: Well, every time you’re in negotiations, you end up having to
give up on some points. And what we ended up agreeing to was to, in
essence, have the water right placed in trust in the ownership of the state
in exchange for which we went with the concept of the subordinateable
water right.

Mr. Chapman: So the attorney general’s office feels that that is protected
as the earlier language the subordinated language, since the water right is
in trust.

Mr. Kole: Yeah. ...

Orr Aff, Exh. 46, Tr. pp. 45-46. At a Senate Resources and Environment Committee
meeting held on Senate Bill 1008 on January 18, 1985, in response to a question from

Chairman Senator Laird Noh regarding the Governor’s powers as trustee, Mr. Costello

stated:

So [the trust] simply was a mechanism to sever, in lawyer’s terms, to sever
the legal and equitable title to the water immediately so there is some
immediate change in position of the parties, that as soon as the agreement
becomes binding and this statute takes effect, legal title to the water will
go to the state, and the company retains beneficial use of the water as long

as the trust lasts.

Chairman Noh: Mr. Kole and Mr. Nelson, do you concur with that
interpretation?
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Mr. Kole: Chairman, I do. ...
Mr. Nelson: Mr. Chairman, members of the committee, thét’s correct. . . .

Orr Aff, Exh. 37, Tr. pp. 52-54. In this statement Mr. Costello refers to “water” instead
of “water rights.” It is unequivocal that he is referring to “water rights” because he is
discussing the trust arrangement under SB 1008, which specifically refers to water rights.
Moreover, for purposes of splitting ownership between equitable and legal title, Idaho
Power’s only interest or title was with respect to its own water rights.

On January 25, 1985, Idaho Power presented the Senate Resources and
Environment Committee with a Statement of Idaho Power in Support of Senate Bill 1008,
which provided in relevant part:

As a preliminary explanation, the combining of certain exhibits to the
Swan Falls Agreement into SB 1008 has made it somewhat awkward to
define the Company’s position on parts of the bill. Idaho Power Company
is not required by the Swan Falls Agreement to support Section 2 of SB
1008, found on pages 2 and 3 of the printed bill, because its support of that
Section could raise implications of a voluntary transfer of its water rights.
In fact, the basis for Section 2 is the state’s power to ‘regulate and limit’
the use of water for hydropower purposes.

The application of Section 2 to the Idaho Power Company’s rights
deserves some discussion. Under the agreement of October 25, 1984, the
Company’s rights in excess of the seasonal minimal flows of 3900 cfs and
5600 cfs at the Murphy gage are unsubordinated but subject to reallocation
pursuant to state law. The trust provisions of Section 2 do not change that
status. The rights are still unsubordinated and still protectable from uses
not in conformance with state law. The state, as trustee, can protect those
rights, and so also can Idaho Power Company, as beneficiary of the trust
and as user of the unsubordinated right.

Orr Aff, Exh.10, attachment, p.1. Nowhere did Idaho Power take a position
contrary to its water rights being held in trust, albeit through the state’s regulatory

authority.
At a January 25, 1985, hearing before the Senate Resources and Environment

Committee on SB 1008, in which all three primary negotiators were present, then Senator
Mike Crapo suggested that a statement of legislative intent be drafted so as to provide

guidance in the future in the event of any litigation.
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Mr. Chairman, it’s my concern that, when I first read the legislation, 1
really didn’t understand for sure what the intent was. And we’ve had three
good hearings now. And I think that I pretty well understand the intent. . .
- But I think in the future, if this ever gets to court, or if the department of
water resources need guidance on how to interpret different aspects of this,
that it would be very beneficial that we, as a committee, develop a
statement of intent or legislative purpose that accompanied this that said
what we really intend to happen. Maybe even use some examples like
they do in the Federal Register. . . .

Orr Aff, Exh. 39, Tr. pp. 36-37. As aresult, a Statement of Legislative Intent for SB
1008 was prepared by the Senate Resources and Environment Committee on February 1,
1985, which provided a section by section analysis. The Statement provided in relevant
part:

To accomplish the balancing of these potentially competing interests, this
section establishes a trust in which title to certain specified water rights
will be held. The trust pertains to water rights for power purposes which
are in excess of minimum stream flows established by state action. . , .
The amount of water or water rights held in trust is thus keyed to the
maintenance of the established minimum stream flows rather than the
estimates of how much water may be available above such minimum
flows. Any portion of such water rights above the established minimum
flow will be held in trust by the State of Idaho, by and through the
Governor of the State of Idaho. This trust will hold these water rights for
the benefit of the power user so long as they are not appropriated as
provided by law by upstream beneficial users.

Orr Aff, Exh. 11, attachment, p. 3.

At a February 11, 1985, meeting before the House Resources and Conservation
Committee, in which all three negotiators were present, Mr. Costello explained,
“Hydropower rights in excess of such flows will be held in trust by the state and are
subject to subordination and depletion by lawful beneficial uses.” Orr Aff, Exh. 20, p. 2.
In the same meeting, Representative Little asked: “[I]f the bills are passed as written and
fulfill the agreement made between the power company and then decide two years from
now we don’t like it and parts are repealed, will that affect the agreement between the
power company and the state.” Mr. Nelson responded:

[TThere is a provision in the agreement that says the agreement remains
binding even in the face of changes in law. If the legislature wants to
undo this whole thing next year, that is its prerogative. The only thing the
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legislature does not have the power to do, would be to change the
contractual recognition of the company’s water rights at Murphy gage.

Orr Aff, Exh. 20, p. 1. All of these discussions held before the Idaho Water Resource
Board and the House and Senate Committees are consistent with the plain language of
Exhibit 7B to the Agreement and the language contained in SB 1008.

Greg Panter, then employed by Idaho Power as Director of Governmental Affairs,
states in his affidavit that he was responsible for explaining the Swan Falls Agreement at
the time SB 1008 was under consideration:

I also worked with counsel and management, for the Company in the

~ development of the proposed legislation appended to the final Swan Falls
Agreement, and together with Mr. Nelson, was responsible for explaining
the substance and intent of the Swan Falls Agreement to legislators during
the 1985 legislative session.

Panter Aff, at 2. Furthermore, Mr. Panter concedes that the terms “water” and “water
rights” were used interchangeably during these discussions:

I attended most, if not all, meetings of the resource and environment
committees of the House and Senate where the Swan Falls legislation was
being discussed. To the best of my knowledge, I was the only
representative of any of the parties to the Swan Falls Agreement and
resulting legislation were discussed. Again, during these meetings with
legislators and during legislative committee meetings, the terms water and
water rights were generally used interchangeably and I recall no
discussions to the effect that the Company was expected to or would be
required to assign or transfer all or any portion of its water rights to the
state in order to implement the trust component of the Swan Falls
Agreement.

Panter Aff, at 6. Mr. Panter was also involved in drafting the Statement of Legislative

Intent:

I was involved with the Statement of Legislative Intent for SB 1008,
which was drafted by Senator Crapo and read into the record in the Idaho
Senate on February 6, 1985. . . While the Company was privy to the
development of the Statement of Intent by Senator Crapo, it did not place
a great deal of significance on its provisions. All of my discussions with
legislators, both house and Senate, in 1985 relating to the intent of the
Agreement and the legislation were in the context of that the .trust
component was developed for the purpose of holding and distributing the
“block of water”, approximately 600 c.f.s, that was presumed to be
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available over and above the minimum flows established by the
Agreement. There was no discussion of the necessity to transfer or assign
any portion of the Company’s water rights to the state.

Panter Aff., at 6-7.

Mr. Panter’s affidavit does not create a genuine issue of material fact. First, Mr.
Panter’s understanding is consistent with the express terms of Exhibit 7B to the
Agreement and SB 1008. The operative language of Exhibit 7B and the resulting SB
1008 do not require that Idaho Power “assign or transfer” its rights to the State. Rather,
the rights are held in trust by operation of law. The implementation of such law was not
only a condition of the Agreement, but apparently a law which Idaho Power helped to
draft. Mr. Panter states that he attended most of the committee hearings on SB 1008.
Contrary to Mr. Panter’s recollection, the discussions of the participants at the meetings
refer to water rights being held in trust as well as a split in ownership between legal and
equitable title. Mr. Panter also states that he was involved with the Statement of
Legislative Intent for SB 1008 and that Idaho Power was aware of the statement but did
not place any great deal of significance on its provisions. If Idaho Power’s intent was
that its water rights or at least portions of its rights would not be held in trust, then that
intent must have been subjective. Alternatively, Idaho Power perhaps lacked an
appreciation for the plain meaning of the language which it not only agreed to, but helped
to draft. '

The deposition testimony of Tom Nelson taken in 1990 is also consistent with the
representations made at the various committee hearings and public meetings.

Q.  What was the purpose of establishing those minimum flows?

A. One of the matters that had to be addressed was the general
question of how to define the company’s water rights at Swan Falls. And
at that time the existing low flow, historical low flow was approximately,
4,500 c.f.s. The state water plan called for 3,300 c.f.s. So you had 1,200
c.f.s still in the river, if you will. The question was where in that 1,200
c.f.s. would you establish the company’s water rights. . . . So the decision
was made to divide the 1,200 c.f's for purposes of the agreement. That’s
one of the places where IDWR came in and told the committee that if the
river were reduced to 3,900 c.f.s in the summer, the same development

that took it down to 3,900 in the summer, plus some winter pumping off
stream in the winter, would reduce the winter flow to 5,600. So 5,600
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was the counterpart wintertime flow to the 3,900 summertime flow at full
development. .

Q. Now, you stated the historic low flow at that point in time was
4,500 c.f.s., is that correct?

A Yes.

Q.  Then you agreed to a 3,900 c.f.s. minimum flow in the Swan Falls
agreement?

A.  That’s correct.

Q.  If my calculations are correct, then that means there were 600 c.f's.
of water that was not being currently used by existing water
development?

A.  That’s correct.
Q. How does the agreement address that 600 c.f.s?

A.  The agreement basically says in shorthand that the water rights up
to 3,900 and 5,600 are unsubordinated and unsubordinatable. That the
Company can defend it, and the state will recognize those rights in
administering the river, Above 3,900 and 5,600, the company’s water
rights remain intact, but they are subJect to subordination to later
approved uses which meet the criteria .

Q. Is there a name that they use to refer to those waters now, that 600
c.f.s?

A.  Yes, now they are referred to as trust water.
Q.  And why do they use the term “trust water”?

A.  Well, the mechanism that was finally developed by the negotiators
and accepted by the parties was to have the state place those rights in
trust, and the beneficiaries, the power company would be a beneficiary of
the trust up to the point where the state approved new uses, which met the
statutory criteria, and that seemed to solve the problem of how you
actually manage that block of water.

Supplemental Affidavit of Shelly M. Davis, Exh. O., Tr. pp. 50-53 (emphasis added).
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The argument that the trust contains a “block of water” instead of a water right
does not make sense. First, the way in which water flows are encumbered in Idaho is
through a water right, not a “block of water.” Exhibit 7B to the Agreement and L.C. § 42-
203B do not refer to the creation of a new or separate water right to be placed in trust.
Rather, both clearly state “Any portion of the water rights for powef purposes in excess
of the level so established shall be held in trust . ..

Next, in order for the State to impose the public interest criteria rest:rictioﬁs 01{ ﬁie ‘.
appropriation of future water rights and avoid the risk of Article 15 § 3 challenges, the
river had to be considered a fully appropriated source. Previously, the river was fully (or
over) appropriated based on Idaho Power’s unsubordinated water rights. By placing the
portions of Idaho Power’s water rights exceeding the minimum flows in trust, and
making the rights “subordinatable” to future uses, the river would still maintain the status
of being fully appropriated. This enabled the State to impdse the public interest criteria

in conjunction with issuing new rights.!” A straight subordination of Idaho Power’s

"7 Exhibit 1 to the Agreement included the proposed legislation defining the criteria for the public interest
determination.
42-203C. PUBLIC INTEREST DETERMINATION - CRITERIA — WEIGHT -
BURDEN OF PROOF
(1) If any applicant intends to appropriate water which is or may be available
for appropriation by reason of a subordination condition applicable to a water right for
power purposes, then the director shall consider, prior to approving the application, the
criteria established in section 42-203A, and whether the proposed use would significantly
reduce, individually or cumulatively with other uses, the amount of water available to the
holder of a water right used for power production and, if so, whether the proposed use is
in the public interest.
(2)(a) The director in making such determination for purposes of this section
shall consider:

® the potential benefits, both direct and indirect, that the proposed use
would provide to the state and local economy;
(ii) the economic impact the proposed use would have upon electric utility

rates in the State of Idaho, and the availability, forseeability and cost of
alternative energy sources to ameliorate such impact, to the state and
local economy;

(iii) the promotion of the family farming tradition;

(iv) the promotion of full economic and maltiple use development of the
water resources of the State of [daho;

v) whether the proposed development conforms to a staged development policy of
up to 20,000 acres per year or 80,00 acres in any four-year period in the Snake
River Basin above the Murphy gauge.

No single factor enumerated above shall be entitled to greater weight by the director in arriving at
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rights would not accomplish the same result as the river would not have been fully
appropriated. Creating a new or separate right in the name of the State for the purpose of
imposing public interest criteria on future appropriations also would not resolve the
Article 15 § 3 concerns.

The Agreement made Idaho Power’s rights “subordinatable™ to future uses.
Paragraph 7B to the Agreement provides that Idaho Power has the right to use the entire
flow of the river at its various facilities up to the amounts stated in the water licenses for
the facilities, but the right to use the flows is subordinate to subsequent future uses as
those uses are approved by the State. However, the State was required to apply the public
interest criteria in conjunction with approving any new rights. Idaho Power also retained
the right to contest any new appropriations. The somewhat confusing part is that the new
appropriators wefe not receiving a transfer of an actual portion of Idaho Power’s water
right held in trust, but rather a portion of the water freed up and encumbered as a result of
the trust arrangement. This is where the reference to “trust water” comes from and
support for the argument that the res of the trust is water, not water rights. Nonetheless,
the Court does not find the use of the term “trust water” to create an ambiguity regarding
the res of the trust. Again, the only way the use of the water could be encumbered is via
a water right. This becomes particularly apparent when taking into account the
underlying purposes for which the Agreement was carefully structured to achieve. Mr.
Panter acknowledges in his affidavit that ;‘[d]uring the discussions and development of
this trust water cdmponent, the terms water and water rights were used interchangeably.”
Panter Aff, at 5. |

In sum, even going outside the four corners of the Agreement, and taking into
account the discussions held at the various meetings on the explanation of the Swan Falls
Agreement and Senate Bill 1008, as well as the concerns the Agreement was structured to

address, the result is consistent with the plain language of the Swan Falls Agreement.

(b The burden of proof under this section shall be on the protestant.

The public interest criteria was codified at 1.C. § 42-203C subject to some revisions.
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3. The Subsequent Conduct of the State is not contrary to Idaho Power’s
Equitable Interest.

Idaho Power argues that the State’s conduct and representations are inconsistent
with the State having legal title to its water rights. Idaho Power points to the State’s
administration of the trust by granting new water rights instead of transferring portions of
Idaho Power’s rights with Idaho Power’s priority; representations made in proceedings
before FERC and Congress; the Consent Judgments entered between the State and Idaho
Power; and the State’s adrhissions in the SRBA by recommending Idaho Power’s rights
in Basin 36 exclusively in the name of Idaho Power.

The Court previously discussed the underlying purpose for the trust arrangement.
The granting of new water rights was consistent with the mechanics of the trust as agreed
by the parties. The fact that water rights were issued with new priorities as opposed to~ -
transferring Idaho Power’s priority is consistent with the purpose of the trust. Pursuant to
the Agreement, Idaho Power subordinated its water rights to then existing rights. The
trust established a mechanism for reallocating, as opposed to transferring, portions of its -
W;J.ter rights to future appropriations. For obvious reasons, allowing future appropriations
to supersede the priorities of existing users by assuming Idaho Power’s senior priority
would result in injury to existing users.

In regards to the representations made in proceedings before FERC and Congress,
the representations made are not inconsistent with Idaho Power holding an equitable
interest. Idaho Power still holds an interest in its water ri ghis.

The legal affect of the two Consent Judgments is discussed in the context of Idaho
Power’s Cross-Motion for Summary judgment.

The issuance of Idaho Power’s partial decrees in Idaho Power’s name was an
oversight in uncontested subcases. The recommendations were based on former licenses
and were made without addressing the Swan Falls Agreement. The claims were
uncontested and were decreed as recommended. The claims should have been withheld
from decree until the rest of Idaho Power’s claims covered by the Swan Falls Agreement
were reported. See 1.C. § 42-1412 (7). The Swan Falls Agreement addresses the

minimum flows for the claims cumulatively. The rate of flow for all claims is a
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cumulative rate measured at the Murphy gauge. The Agreement did not provide for a
minimum rate of flow at Idaho Power’s individual upstream facilities. Accordin'gly,. all
claims should have been addressed at the same time so partial decrees could be issued in
a manner which recognized the modifications to the original licenses pursuant tothe

Swan Falls Agreement.

B.  Idaho Power’s Cross-Motion for Summary Judgment

Idaho Power asserts in its Cross-Motion for Summary Judgment that the Consent
Judgments entered in Ada County case Jdaho Power Company v. State of Idaho, et al.,
Idaho Fourth Judicial District, Case no. 62237 (entered Mar. 7, 1990), and Ada County
case Idaho Power Company v. the Idaho Department of Water Resources, et al., Case no.
81375 (entered Feb. 12, 1990) define its rights. The Company argues that principles of
res judicata and collateral estoppel prevent the determination from being re-litigated or
collaterally attacked in these (SRBA) subsequent proceedings. The better reasoning is
that the Consent Judgments define Idaho Power’s right(s) consistently with paragraphs

" 7A through E to the Agreement.'® The State of Idaho argues that the Ada County District
Court was divested of jurisdiction once the SRBA was commenced. This Court need not
address the issue of jurisdiction because the result is the same whether or not the Ada
County Court had jurisdiction.

Once the SRBA was commenced, all water users were required to re-file claims in
the SRBA, whether the claims were previously adjudicated or not. The effect of a prior
decree offered as evidence in the SRBA is binding on its parties and privies and
constitutes prima facie weight of the elements of the water right. State v. Hagerman
Water Right Owners, Inc., 130 Idaho 736, 740-41, 947 P.2d 409, 413-14 (1997).
However, in adjudicating Idaho Power’s hydropower rights, the Court cannot ignore the
application of 1.C. § 42-203B. The Consent Judgments were entered after the enactment
of 1.C. § 42-203B and thus were subject to its provisions. Idaho Code § 42-203B also
specifically refers to the October 25, 1984, Agreement. The parties cannot stipulate

18 Paragraph 7E of the Agreement provides that “Upon implementation of this Agreement, State and
Company shall consent to entry of decrees in Ada County Civil Case Nos. 62237 and 81375 that describe
the Company’s water right as provided in paragraphs 7(A) through 7(E).
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around the application of the statute. Therefore, just because the Consent Judgments do
not refer to 1.C. § 42-203B does not mean that Idaho Power.’s water rights are insulated
from its application. Idaho Power did not challenge the application of I.C. § 42-203B in
the Ada County proceedings. In fact, just the opposite is true. The Consent Judgments
were entered based in part on the enactment of I.C. § 42-203B. The purpose of the
SRBA is to accurately describe Idaho Power’s water rights in a partial decree or decrees
in a manner that allows the rights to be administered by IDWR and that avoids future
ambiguity or uncertainty. The Court has several options in issuing these partial decrees.
The Court could decree the rights solely in the name of Idaho Power and the rights would
still be subject to the terms of L.C. § 42-203B. That process creates the potential for an
ambiguity in the future over the application of I.C.§ 42-203B. In administering the
rights, IDWR would have to take into account not only the rights as described by the
Consent Judgments but also the application of 1.C. § 42-203B. The Court could also
issue a partial decree solely in the name of Idaho Power with a remark stating that the
right is subject to the provisions of I.C. § 42-203B. Finally, the Court could issue decrees
which accurately reflect the application of .C. § 42-203B so as to avoid any uncertainty
or ambiguity in the future. Under any of the three approaches, this Court would not be
collaterally attacking the Consent Judgments, but simply incorporating all of the
components whiéh define Idaho Power’s water right into one partial decree or decrees.
Further, both Consent Judgments contain non-merger clauses which state: “The
Swan Falls Agreement, dated October 25, 1984, shall not be merged into nor integrated
with this Judgment, but shall remain in full force and effect.” As such, the Court can
take into account the underlying Agreement on which the two Consent Judgments were |
based. To the extent there is an inconsistency between the Consent Judgments and the
underlying Agreément, this Court can address that inconsistency. In this case, the
Consent Judgments are wholly consistent with the Agreement. The Consent
Judgemments define Idaho Power’s water rights and the statute places the
“subordinatable” portions of the rights in trust. There is no inconsistency between the

two. Under the Agreement, the rights were to be put in trust pursuant to the State’s
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regulatory authority, not a transfer by Idaho Power. Idaho Power simply agreed to the
State’s regulatory authority as applied to its rights. Once the rights have been defined,
the next step is to give effect to the statute. As discussed above the Court need not
address any potential infirmities with the State’s regulatory authority because Idaho
Power previously agreed to the State’s regulatory authority over its claims as part of the

settlement despite its challenges to its authority in the context of these proceedings.

C.  The Equitable Doctrines of Reformation, Mutual Mistake of Fact,
Estoppel, Waiver, and Laches,

The State argues that the equitable doctrines of reformation, mutual mistake of
fact, estoppel, waiver, and laches cannot be invoked in a manner contrary to the
provisions of L.C. § 42-203B. As discussed above the State’s conduct after the
implementation of the Swan Falls Agreement was consistent with Idaho Power having an
equitable interest for purposes of invoking the equitable doctrines of estoppel, waiver,
and laches. Furthermore, I.C. § 42-203B was enacted and in force and Idaho Power was
fully aware its rights were subject to its provisions despite whatever perception Idaho
Power has with respect to the State’s subsequent conduct or representations.

This Court ruled previously in its July 26, 2006, Order that it has jurisdiction to
hear Idaho Power’s claim of mutual mistake to the extent the Agreement does not
accurately reflect the physical conditions on the ground, making the definition or
administration of the right impossible or unclear. As discussed previously in the July 26,
2006, Order, in cases where ownership of a water right turns on an underlying
determination of the interpretation of a contract, probate of a will or similar action, the
Court’s practice has been to segregate the cause of action and transfer it to a Court of
appropriate jurisdictidn for a determination on the underlying issue. That being said there
is a certain degree of overlap in the jurisdiction of the SRBA. The SRBA Court
frequently interprets deeds and former decrees which define water rights. The very
purpose of the Swan Falls Agreement is to define Idaho Power’s water rights. To the
extent there are issues regarding how the Agreement was intended to define Idaho

Power’s water rights, this Court has jurisdiction to address those issues. Furthermore,
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even if there is some overlap in jurisdiction between the SRBA and another jurisdiction,
this Court declines to transfer the issue to a different jhrisdiction.

In these summary judgment proceedings, the basis of the State’s position has been
that Idaho Power’s rights are defined pursuant to the State’s regulatory authority as
established by 1.C. § 42-203B. Idaho Power’s position is that its rights are defined by
contract and the intent of the parties. For reasons discussed, this Court determined that
the matter could be decided based on contract and the intent of the parties and holding
that as a term of the contract Idaho Power agreed to the State’s regulatory authority. In
deciding the issue based on contract this Court determined that there was no “genuine
issue of material fact” with respect to the intent of the parties, based on the four corners
of the Agreement, which is consistent with evidence outside of the Agreement. Based on
this determination, the Court finds it can rule on the issue of mutual mistake in the scope
of these proceedings. .

The State of Idaho’s argument is that the remedy of reformation is unavailable to
reform the provisions of I.C. § 42-203B. This Court reads Idaho Power’s request for
relief as a request to reform the Swan Falls Agreement to conform to the alleged
erroneous assumption that there was water available for future appropriations. In other
words, Idaho Power argues that there is no trust res and as a consequence no trust exists.
“Idaho Power seeks reformation of the Swan Falls Agreement based on a mutual mistake
of fact with regard to whether there is, or ever was, any water available that was subject
to the trust provisions of the Agreement.” Idaho Power Company’s Response to State of
Idaho’s Motion for Partial Summary Judgment at 64. In Hughes v. Fisher, 142 Idaho
474,129 P.3d 1223 (2006), the Idaho Supreme Court set forth.the standard for mutual
mistake and reformation of an instrument, as follows:

In interpreting an [instrument], the Court’s goal is to carry out the real
intention of the parties. If an instrument does not reflect the true intent of
the parties due to mutual mistake, then reformation of that instrument may
be the proper remedy. ‘A mutual mistake occurs when both parties, at the
time of contracting, share a misconception regarding a basic assumption or
vital fact upon which the bargain is based.” The Court acts properly in
reforming the instrument to reflect the agreement the parties would have
made but for the mistake. What the parties actually intended is a question
of fact. The party alleging the mutual mistake has the burden of proving it
by clear and convincing evidence.
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Id. at 482, 129 P.3d at 1231 (internal citations omitted).

Although mutual mistake is normally an issue of fact, in this case the Court holds
that as a matter of law under the terms of the Agreement it does not matter whether
erroneous assumptions were made regarding the availability of water for future
appropriations. This Court holds that pursuant to the Agreement the res of the trust is the
portions of Idaho Power’s right(s) exceeding the agreed upon minimum flow as opposed
to an undefined block of water. The trust arrangement is therefore not defeated for the
want of a res. The trust res consists of water rights, not water. Whether or not sufficient
water existed at the time to fulfill the water rights of subsequent appropriators is a
separate issue and one that changes over time with the fluctuations in the water supply.
However, there are no assurances that there wil! always be sufficient water available to
satisfy a water right.

Further, the Agreement was structured to specifically account for uncertainty in
the availability of the excess flows. No guarantees or promises were made to Idaho
Power with respect to the availability of the excess flows. Rather, Idaho Power’s right is
defined in terms of unsubordinated minimum flows at the Murphy Gauge. Idaho Power
can use the subordinated flows up to its licensed amounts at its individual facilities and
the State will apply the public interest criteria in conjunction with reatlocating the water
available, if any, under the right(s) to future appropriators. As discussed above, based on
the underlying purpose of the Agreement, Idaho Power did not have an expectation that -
water above the minimum flows would be available for its use for an indefinite period.

Finally, the Agreement has been in effect since October 25, 1984. Based on the
trust arrangement, new water right permit applications have been processed and
approved, some limited to twenty-year terms. Complaint and Petition at 13, 35-37. The
State has been meeting the minimum flow obligation at the Murphy Gauge during that
time except for the allegation of one day on or about July 12, 2003. Complaint and
Petition at 12, 9 33. To the extent the State is not meeting the minimum flows or if it is
anticipated that the minimum flows will not be met, then under the terms of the
Agreement, Idaho Power’s water right(s) held in trust are not subordinate to subsequent

appropriations. As a result, these subsequent appropriations may be subject to
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curtailment in order to meet the minimum flows. However, this is an issue pertaining to
the administration of Idaho Power’s water rights, as well as the rights of the subsequent
appropriators, and needs to be brought before IDWR in the context of an administrative

proceeding,

D. Remaining Causes of Action.

Idaho Power’s remaining claims not decided by the outcome of this

d.ecision include the following:

1. Groundwater Recharge: A declaration thét Idaho Power’s water rights
for hydropower géneration are not subordinate to the use of water for ground water
recharge. This issue is properly before the SRBA Court as it defines the scope of the
subject hydropbwer rights. The Court will hold a status conference on the remaining
issues to determine how to proceed on this issue and the other remaining issues prior to
certifying this decision as final. Parties should be prepared to discuss whether the issue

can be decided in the context of a summary judgment proceeding.

2. Declaration on Administration of Water Rights: A declaration that the
State of Idaho has failed in its administration of water rights priorities in the Snake River
Basin to account for multiple-year impacts of groundwater pumping. This issue pertains
solely to the administration of water rights. Parties should be prepared to discuss why this
matter should not be addressed via an administrative action in light of this decision and

the holding in American Falls Reservoir District No. 2 v. IDWR, 143 Idaho 862, 154 P.3d
433 (2007,

3 Injunctive Relief:
()] Enjoining the State defendants from taking any action affecting the subject

water rights on the basis of the State’s asserted legal title to such water rights. Itis

unclear as to what particular action by the State, Idaho Power is referring. To the extent
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resolution of this issue requires a preliminary determination of the scope of the subject
water rights relative to the respective rights and duties of the State and Idaho Power
under the trust arrangement, the SRBA Court has jurisdiction to entertain the preliminary

issue.

(i)  Ordering IDWR to re-evaluate water availability, and to take appropriate
action, upon the expiration of the 20-year terms of previously granted permits for new
appropriations of Trust Water. This issue pertains solely to the administration of water

rights. Parties should be prepared to discuss that in light of this decision and the holding

“in American Falls Reservoir District No. 2v. IDWR, 143 Idaho 862, 154 P.3d 433

(2007), why this_ matter should not be addressed via an administrative action.

| (ili)  Ordering IDWR to take reasonable steps in the administration of water
rights in the Snake River Basin, and therefore to meet its obligation to insure and
guarantee the Swan Falls Daily Minimum Flows, including taking into account the
multiple-year impacts of ground water pumping in the ESPA, This issue also pertains
solely to the administration of water rights. Parties should be prepared to discuss in light
of this decision and the holding in American Falls Reservoir District No. 2 v. IDWR, 143
Idaho 862, 154 P.3d 433 (2007), why this matter should not be addressed via an

administrative action.

E. Further Proceedings and Discovery Schedule:

The Court will notice up the above-referenced hearing for the purpose of
addressing remaining issues in light of the instant decision. Discovery is presently stayed
pursuant to the Court’s April 15, 2007, Order. The Court acknowledges that the outcome
of this decision may affect how the parties intend to proceed with discovery and/or result
in further delays occasioned by post-decision motions. The Court will adjust the

scheduling order accordingly to account for the delays which have already occurred as

well as any future delays.
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IT IS SO ORDERED

Dated_Ppri\ 1€, 209

JO " MELANSON
Presiding Judge
Snake River Basin Adjudication
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AGREEMENT

This Agreement is made and entered into among the State of
Idaho, by and through the Governor, hereinafter raferred to as
"State"; John V. Evans, in his official capacity as Governor of
the State of Idaho; Jim Jones, in his official capacity as
"Attorney General of the State of Ildaho; and TIdaho Pawar
Company, a corporation hereinafter referred to as "Company"”,

1. Effective Date

This Agreement shall take effect upon' aexecution,
aXcept as to paragraphs 7, 8, and 1ll.

2. Executive Commitment

When the parties agree on Certain actions to be taken
by State, it is their intent to commit the executive branch
of Idaho state government, - subject to constitutional and
statutory limitations, to take those actions,

.3, Attorney General

Jim Jones is a party to this Agreement sSolely by
reason of his official position as counsel for the State of

idaho and its agencies in Idaho Power Company v. State of
Idaho, Ada County Civil Case No. 62237 and Idaho Power
Company v. ldahe Department of Water Resources, Ada County
CIVEI Case No, 8L375. -

4. Good Faith

when the parties agree to Jointly recommend a
particular piece of legislation or action by another
entity, each party agrees to actively and in good faith
support such legislation or action.

The State shall anforce the State Water Plan and shall
assert the existence of water rights held in trust by the
State and that the Snake River 1is fully appropriated as
needed to enforce the State Water Plan. State and Company
shall not take any position before the legislatura or any
court, board or agency which is inconsistent with the terms -
of this agreement.

5., Stay Of Current Court And Regulatory Action

A, The parties shall f£ile a motion with the court in Ada
County Civil Case Numbers 81375 and 62237, seeking a

The foregoing Is & trus and certified copy of
the dooumant on file at the dopartment of -1 -




stay of further proceedings until saeven days following
the adjournment of the First Regular Session of the
48th Idaho Legislature, except as to preservation of
testimony pursuant to the Idasho Rules of Civil
Procedure, completion of designated discovery filed by
the State of Idaho and dismissal of various defendants
by Company. The State shall designate in writing,
within fifteen (15) days from the execution of this

- Agreement, those items of its discovery that must be
- responded to by Company. The Company shall respond to

those items of discovery designated by the State
within ninety (90) days from execution of this
Agreement. -

The parties shall request the Federal Energy Regula-
tory Commission (FERC) to stay any subordination-
related decisions in any Company project listed in
paragraph 7 licensing or relicensing proceeding
pending implementation of this Agreement 8xcept as
contemplated in paragraph 12 of this Agreement. The

arties acknowledge, however, that .FERC could
independently take action prejudicial to their
interests and, in such event,” the parties may taXe

- rgasonable actions necessary to protect  their

interests. Further,  the State shall not file any
motions to intervene in Project Numbers 2777 (Upper
Salmon) and 2778 (Shoshone Falls); however, by
agreeing to this provision,  the Company in return
waives any defense to the timeliness of a motion to

intervene caussd by this Agreement in the event this

Agreement 1is not implemented, Company 1is not
agreeing, however, that a motion to intervene would be
timely if filed now.

The parties shall not attempt to influence any
exaecutive agency of the United States to take a
particular position reqarding subordination in any
Company FERC licensing or relicensing proceeding
pending implementation of this Agreement.

6. Legislative Program

The parties agree to propose and support the- following-

législation to implement this Agreement:

A.

Enactment of Public Interest Criteria as set forth in
Exhibit 1 attached hereto.




B. Funding for a general adjudication of the Snake River
: 1?azﬂ:in generally as set forth in Exkibit 2 attached
ereto.

C.  Establishment of an sffective water marketing system,

D.' Funding for hydrologic and economic studies) as’ set
' forth in Exhibit 3 attached hereto. o

E. Allocation of gains upon sale of utility property as
set forth in Exhibit ¢ attached hereto.

F. Limitations on IPUC Jurisdiction as set forth in
Exhibit 5 attached herato.

6. Rulemaking and moratorium  authority for Idaho -
Department of Water Resources generally as set forth
in Exhibit 8 attached hereto. :

Company's Water Right

State and Company agree that Company's water right
shall be as follows (Bracketed names used below refer to
Company projects):

A. State Water License Numbers 36-2013 (Thousand
Springs), 37-2128 & 37-2472 (Lower Malad), 37-2471
(Upper Malad). 36-2018 (Clear Lake), 36-2026 (Sand
Springs), 02-2057 {(Upper Salmon), 02-2001A, 02-2001B,
02-2059, 02-2060 (Lower Salmon), 02-2064, 02-2085
(Bliss), 02-2056 (Twin Falls), 02-2036 (Shoshone
Falls), 02-2032, 02-4000, 02-4001, and Decree Number
02-0100 (Swan Falls) entitle the Company to an
unsubordinated right of 3900 c.f.s. average daily flow
from April 1 to October 31, and 5600 c.f.s. average
daily flow from November 1 to March 31, both to bhe
measured at the Murphy U.S8.G.5. gauging station
immediately below Swan Falls. These flows are not
subject to depletion. The Murphy gauging station is
located at latitude 43° 17' 31", Longitude 116° 25'
12", in NW1/4NE1/48E1/4 of Section 35 in Township 1

- South, Range 1 West, Boise Meridian, Aada County

g Hydrologic Unit 17050103, on right bank 4.2 miles
downstream from Swan Falls Power plant, 7.5 miles NE
of Murphy, at river mile 453.3,

B. The Company is also entitled to use the flow of the
' Snake River at its facilities to the extent of its
actual beneficial use but not to exceed those amounts
stated in State Water License Numbers 36-2013
(Thousand Springs), 37-2128 & 37-2472 (Lower Malad),

-3 -




37-2471 (Upper Malad), 36-2018 (Clear Lake), 36-2026
(sand  sSprings),02-2057 (Upper Salmon), 02-2001a,
02-~2001B, 02-2039, 02-2060 (Lower Salmon), 02-2064,
02-2065 (Bliss), 02-2056 (Twin  Palls), 02-2036
(8hoshone Falls), 02-2032, 02-4000, 02-4001, and
Decree Number 02-0100 (Swan Falls), but such tights in
excess of the amounts stated in 7(A) shall be
subordinate to subsequent beneficial u stream uses
upon approval of such uses by the State in accordance
with State law unless ths depletion violates or will
violate paragraph 7(A). Company retains its right to
contest any appropriation of water in accordance with
State law, Company further retains the right to
compel State to take reasonable steps to insure the

. average daily flows established by this Agreement at

the Murphy U.S.8.5. gauging station. Average daily
flow, as used herein, shall be based upon actual flow
conditions; thus, any fluctuations resulting from the
operation of Company facilities shall not be
considered in the calculation of the minimum daily
stream flows set forth herein. This paragraph, shall
constitute a subordination condition.

The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate to the uses of those persons

~dismissed from Ada County Case No. 81375 pursuant to

the contract executed between the State and Company
implementing the terms of I.C. §§ 61-539% and 61-540.

The Company's rights listed in paragraph 7(A) and 7(B)
are also subordinate ¢to those |persons who have
beneficially used water prior to October 1, 1984, and
who have £iled an application or claim for said use by
June 30, 1983.

Company's ability to purchase, lease, own, or
otherwise acquire water from sources upstream of its
power plants and convey it to and past its power
plants below Milner Dam shall not be limited by this
agreement. Such flows ghall be consldered

fluctuations resulting from operation of Company

facilities.

+

Upen implementation of ¢this Agreement, S8tate and
Company shall consent to entry of decrees in Ada
County Civil Case Nos. 62237 and 81375 that describe

the Company's water right as provided in paragraphs
7(A) through 7(E). _
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Damagaes Waiver

Company waives any claim against the State or its
agencies for compensation or damages it may have or that
may arise from any diminution in water available to Company
at its facilities as a result of this Agreement., <Company
waives any claim for compensation or damages from any use
approved by the state in accordance with paragraph 78.
Company - retains its right to seeak injunctions,
compensation, damages, or other relief from any £uture
appropriator, as defined in paragraph 7(B), whose use of
water violates or will violate the Company's water right of
3900 c.f.s. average dally flow from April 1 to October 31,
and 5600 c.f.s. average daily flow from November 1 to March
31, as measured at the Murphy gauging statien, and also
retains its rights against the state and its agencles as
set out In paragraph 7(B).

Proposed 1180 Contract

The parties acknowledge that the Governor and the
Company have fipalized the terms of a contract that would
implement the provisions of Senate Bill 1180 of the First
Regular Sassion of the Idaho Legizlature, presently
codified as §§ 61-539 and 61-540, Idaho Code which is being
executed on this date.

égreement Not An Admission

The parties agree that this Agreement reprasents an
attempt to compromise pending litigation, and it shall not
be considared an_admission, waiver, or abandonment of any
issue of fact or law by any party, and no party will assert
or contend that paragraphs 7, 8, and 11 have any legal
sffect until this Agreement is implemented by the

~accomplishment of the acts described in paragraph 13.

Status of Stata Water Plan

gtate and Company agree that the regsolution of
Company's water rights and recognition thereof by State
together with the Idaho State Water Plan provide a sound
comprehensive plan for the management of the Snake River
watershed. ~ Thus, the parties acknowledge that this
Agreement provides a plan best adapted’ to develop,
conssrve, and utilize the water resources of the region in
the public interest. Upon implementation of this
agreement, State and Company will present the Idaho State
water Plan and this document te FERC as a comprehensive
plan for the management of the Snake River Watershed.




12.

Requlatory Approvals

a,

Within 45 days of the execution of this Agresement,
Company shall {ile appropriate Pleadings or other
documents with the Idaho Public Utilities Commission

- (IPUC), to obtain an order - determining - that: the
. execution and implementation of thig Agreement is in

the public intsrest, and does not constitute an
abandonment, relinquishment or transfer of utility
property. BSuch pleadings or other documents shall
also provide that the order shall state that any
effect upon the Company's hydro generation resulting
from execution and implementation of this Agreement
shall not be grounds now or in the futurs for a
finding or an order that the Company's rate base or
any part thereof is overstated or that any portion of
its glactrical plant in service ig no longer used and
ugaeful or not devoted to public service, nor will such

- effect upon the Company's hydro generation be grounds
for

a finding or an order reducing the Company's

present or future revenue requirement or any present
or future rate, tariff, schedule or charge.

In the event the IPUC does not issue an order
aceeptable to the .parties, the parties will seck
appropriate remedial legislation.

i,

ii.

ii4.

Within forty-five (45) days of the execution of
this Agreement, the Company shall file with FERC
a request for a declaratory ruling that the
implementation of this agreement assures a
sufficient supply of water for Project Numbers
1975 (Bliss), 2061 (Lower Salmon), 2777 (Upper
Salmon), 2055 (C.J. strike), 2778 (Shoshone
Falls), 18 (Twin Falls), 2726 (Upper and Lower
Malad)., and 503 (Swan Falls).

- Within forty-five (45) days of implementation of

this Agreement, the Company shall submit thig
Agreement and the consent decree to FERC in the
proceedings for relicensing of Project Numbers 18
(Twin Falls), and 503 (Swan Falls)- and the State
and Company shall request that FERC tecognize
this Agreement as a definition of the Company's
water rights in those proceedings.

When any project listed in (i) ~hereocf is
hereafter due for relicensing proceeding, Company




shall submit this Agreement to FERC in the
relicensing proceeding, and the State and Company
shall request that FERC recognize this Agreement
as a definition of the Company's water right in
those proceedings.

The Governor and Attorney General on behalf of the
State apnd its agencies shall seek intervention in
support of the Company’'s efforts before the IPUC and
FERC, and shall actively support the isguance of
acceptable orders by both Commissions, and shall
provide authorized witnesses to testify in the
proceedings at the request of Company.

Company  shall, if necessary, file appropriate
pleadings or other documents with the Public Utility
Commissicner of Oregon for an order similar to that
stated in paragraph 12(A). Such filing, if necessary,
shall be done within forty-five (43) days of the
execution of this Agreement, '

13. Conditions on Effectiveness

A.

The provisions of para'qraphs 7. 8, and 11 shall not be
binding and effective until each of the following
conditions have been implemented:

i 2Amendment of the State Water Plan to implement
the provisions of Exhibit 6;

ii. Enactment of the 1egislati've program outlined in
paragraph 6;

1ii. Issuance of an appropriate order by IPUC as set-
forth in ©paragraph 12(A)., or enactment of
appropriate legislation by the State of Idaho, as
set forth in Exhibit 5;

iv. Issuancé of an apptopriate order by FERC in a
" form acceptable to the parties as set out in
paragraph 12(3)(i);

"v. Dismissal with prejudice of ¢he proceeding

pending before the IPUC in Case No. U-1006-124;

vi. Issuance of an appropriate order by the Public
Ueility Commissioner of Oregen if Company has

requested one; and




14,

135,

* 16.

17.

18.

vii. Enactment by the State of Idaho of subordination
legislation, as set forth in Exhibits 72 and 7B
attached to this Agreement.

B, In the event any of these conditions are not imple-
mented, or should this Agreement be terminated ag pro-
viciigd in paragraph 16, then this Agreement shall be
void. )

Authority of Degartmént of Water Resources and Idaho Water
Resource Board Not Affected

This Agreement shall not be construed to limit or
interfere with the authority and duty of the 1Idaho
Department of Water Resources or the Idaho Watar Resource

Board to enforce and administer any of the laws of the
state which it is authorized to enforce and administer.

Waiver, Modification or Amendment

No waiver, modification, or amendment of this
Agreement or of any covenants, conditions, or limitations
herein contained shall be valid unless in writing duly
executed bi’ the patrties and the parties further agree that
the provisions of this section may not be waived, medified,
or amended except as herein set forth.

Termination of Contract

This Agreement shall terminate upon the failure +to
gatisfy any of the conditions stated in paragraph 13. The
parties shall meet on May 15, 1985, to determine if the
contract shall be continued or terminated.

Subsegquent Changes In Law

This Agqreement is contingent upon certain snactments
of law by the State and action by the Idaho Water Resource
Board. Thus, within this Agreement, reference is made to
state law ln defining respective rights and obligations of
the parties, Therefore, upon Iimplementation of the
conditions contained in paragraph 13, any subsequent final
order by a court of competent jurisdiction, legislative
enactment or administrative ruling shall not affect the
validity of this Agreement.

SUCCEesSOLSs

The provisions of this Agreement shall bind and inure
to the benefit of the respective successors and assigns of

the parties.




19, Entire Agreement

This Agreement sets forth all ths covenants,.promises,
provisions, aqreements, conditions, and understandings
between the parties and there are no covenants, provisiocns,
promises, adreements, conditions, or understandings, either
cral or written between them other than are herein set
forth.

20. Effect of Section Headings

The section headings appearing in this Agreement are
not to be censtrued as interpretations of the text but are
ingerted for convenience and refsrence only.

21, Multiple Originals

This Agreement is executed in gquadruplicate. Each of
the four (4) Agreements with an original signature of each
party shall be an original.

. IN WITNESS WHEREOF, <the ”parties havg executed this
Aqreement at Boise, Idaho, this g¢#% day of QEJ%“L, 1984.

IDAHO POWER COMPANY

g f%l***it;z

STATE OF

B By: »
EN V. EVANS S E. BRUCE
Governor of the Chadrman of the Board
State of Idaho and Chief Executive
\ Qfficer

LA

v
'y

Attorney General of the
State of Idahg

!

S
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ATTEST:

W (8eal of the State of Idahs)

PETE T. CENARRUSA
Secretary of State

(Corporate Seal of Idahal
Power Company) S

Secretar f(j?l’ower

CERTIFICATE QOF SECRETARY

Paul L. Jauregui, as secretary of Idaho Power Company,
4 Maine Corporation, hereby certifies as follows:

_ (1) That the corporate seal, or <facsimile thereof,
affixed to the instrument is in fact the seal of the
corperation, or a true facsimile thereof, as the case may be;
and :

(2) That any officer of the corporation executing the
instrument. does in fact occupy the official position indicataed,
that one in such position is duly authorized to execute such
instrument on behalf of the corporation, and that the signature
of such officer subscribed thersunto is genuine; and

(3) That the execution of the instrument on behalf of
the corporation has been duly authorized.

In witness whereof, I, PAUL L. JAUREGUI, as the
secretary of Idaho Power Company, a Maine corporation, have
executed this certificate and affixed the ?eal of Idaho, Power
Company, & Maine Corporation, on thi 25.‘-’-—- day of MI:L

1384.

r




CERTIFICATE OF SECRETARY OF STATE

OF THE STATE OF IDAHO

PETE T. CENARRUSA, as Secretary of State of the Stats
of Idaho, hereby certifies as follows;:

1, That the State of Idaho seal, or facsimile
thereof, affixed to the instrument is in fagt the
seal of the State of Idaho, or a true facsimile
thereof, as the case may he; and

2. That the officials of the State . of. .Idaho
executing the instrument do in facr occupy the
officlal positions indicated, that they are duly
authorized to execute such instrument on behalf
of the State of Idaho, and that the signatures of
such officials of the State of Idaho subscribed
thereunto are genuine: and

3. That the execution of the instrument on behalf of
' the State has been duly authorized,

‘IN WITNESS WHEREOF, I, Pete T. Cenarrusa, Secretary of
State of the State of Idaho, have exacuted this Certificgie and

affixed the seal of the State of 1Idaho on this day
ot Chndahev . 1984,

PETE T. CENARRUSA
Secratary of State
State of Idaho

STATE OF IDAHO

Nt st o
m
7]
-

County of Ada

" on this 85L& day ofd&&, 1984, before ma, a
Notary Publie, in and for said County and State, personally

appearsd JAMES E, BRUCE, and PAUL L. JRUREGUI, kuown or
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identified to me o be the Sresident and Secretary,
respectively, of Idaao Eower Compary, the corporation that
executed the foregoing instrument, and acknowledged to me that
such corpoeration executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificats

first above written.
YPUBLCEEIDAHOQ :

Residing at

STATE OF IDAHO )
) ss.
County of Ada )

On this Ziéday of%g 1984, before me, a
Notary Public, in and for said County and State, personally
appeared JOHN V. EVANS, known or identified to me to be the
Governor of the State of Idaho; JIM JONES, known or identified
to me to be the Attorney General of the State of Idaho: and
PETE T. CENARROSBA, known to me to be the Secretary of the State
of Idaho; and acknowledged to me that they executéd the same.

IN WIINESS WHEREOF, 1 have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.




LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Reqular Session - 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO WATER RIGHTS FOR HYDROPOWER PURPOSES; AMENDING
SECTION 42-203, IDAHO CODE, BY MAKING CERTAIN ORGANIZATIONAL
CHANGES AND BY PROVIDING FOR THE MAILING OF NOTICES TO PAID
SUBSCRIBERS; AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW SECTION 42-203C TO DROVIDE THAT THE
DEPARTMENT SHALL CONSIDER PUBLIC INTEREST CRITERIA WHEN AN
APPLICANT 'S APPROPRIATION WOULD SIGNIFICANTLY REDUCE THE AMOUNT
OF WATER AVAILABLE FOR A SUBORDINATED POWER USE; AND AMENDING
CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A NEW
SECTION 42-203D TO PROVIDE THAT THE DEPARTMENT SHALL REVIEW ALL
PERMITS ISSUED PRIOR TO THIS ACT'S EFFECTIVE DATE.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Section 42-203, Idaho Code be, and the same is
hereby amended to read as follows:

42-203. NOTICE UPCN RECEIPT OF APPLICATION --= PROTEST w-—
HEARING AND FINDINGS -- APPEALS. Qd Jdd dfvdy ¢Hd pdddddd/
dpprovdl  ddd  dffdddive dd¥eé of Yhid dddfign/ (1) Udpon
raceipt of an application to appropriate the waters of this
state, the department of water resources, shall prepare a
notice in such form as the department may prescribae,
specifying: (a) the number of the application; ds#d {b) the
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date of filing therecf/; (¢) the name and post-office
address of the applicant/ {d) the source of the warer
supply/; (e) the amount of water to be appropriated/_ (f)
in general the nature of the proposed wuse/__ (q) ~ the
approximate location of the point of diversion/_(R) and the
point of use/. The department shall also statgidd in said
notice that any protsst against the approval of guch
application, in form prescribed by the department, shall be

filed with the department within ten (10) days from the last
date of publication of such notice.

£2) The director of the department of water resources
shall cause the notice to be published in a newspaper printed
within the county whaerein the point of diversion lies, or {n
the event no newspaper is printed in said county, then in a

newspaper of general circulation therein. When the application
- pBropoges_a_diversion in excess of 20 c.f.s. or 2,000 acre feget,
the director shall cauge the notice to be ublished in the
newspaper(s) sufficient to achigve statewlde circulation, This

notice shall be published at least once a week for two (2)
successive weeks, N ;

(3) The director of the depactment shall cause a copy of .
the notice of application to be sent by ordinary mail to an
person who requests in writing to receive any class of notlces
of application and who pays an annual maillng faee  as
established by departmental requlation.

{4) Any person, firm, association or corporation concerned in
any such application may, within the time allowed in the notice
of application,  file with said director of the
department of water resources a written protest against the
approval of such application, which protest shall state the
name and address of protestant and shall be signed by him or by
his agent or attormey and shall clearly set forth bhis
objections to the approval of such application. Hearing upon
the protest so filed shall be held within sixty (60) days from
the .date such protest is received. Notice of this hearing
shall be given by mailing notice not less than ten (10) days
before the date of hearing and shall be forwarded to hoth the
applicant and the protestant, or protestants, by certified
mail, Such notice shall state the names of the applicant and
protestant, or protestants, the time and place fixed for the
hearing and such other information as the director of the
department of water resources may deem advisable. In the event
that no protest is filed, then the director of the department
of water resources may forthwith approve the application,
providing the same in all respects conforms with the
requirements of this chapter, and with the regqulations of the
department of water resources. ,




{5) Such hearing shall be conducted in accordance with the
provisions of section 42-1701A(1) and (2), Idaho Ceds., The
director of the department of water resources shall find and
determine from the evidence presented to what use or usas the
water sought to be appropriated can be and are intended to be
applied. In all applications whether protested or not
‘protested, where the proposed use is such (al) that it will
reduce the quantity of water under existing water rights, or
- (b2) that the water supply itself is insufficient for the

purpose for which it is sought to be appropriated, or (g¢3)
where it appears to the gatisfaction of the department that
such application is not made in good faith, is made for delay
or speculative purposes, or {d4) that the applicant has not
sufficient financial resources with which to complete the work
involved therein, or (e3%) that it will conflict with the
- local public interest, whers the local public interest |s
-defined as the affairs of the people in the. area directly
affected by the proposed use/; tThe director of the
department of water resources may reject such application and
refuse issuance of a permit therefor, or may partially approve
and grant a permit for a sméller J¢d¢ quantity of water than
applied for, or may grant permit upon conditions. The
provisions of this section shall apply to any boundary stream
between this and any other state in all cases where the water
sought to -be appropriated has its source largely within the
state, irrespective of the location of any proposed power
generating plant.

(6) Any person or corperation who has formally appeared at
the ~ hearing, {§¢¢lidd aggrieved by the judgment of the
director of the department of water resources, may seek
judicial review thereof in accordance with section 42-1071A(4).
Idaho Ccode. ‘

SECTION 2. That Chapter 2, Title 42, Idaho Code, be., and the
same is hereby amended by the addition thereto of a NEW SECTIQON
to be known and designated as Section 42-203C, Idaho Code, and
to read as follows:

42-203C,  PUBLIC INTEREST DETERMINATION —~- CRITERIA -~
WEIGHT — BURDEN OF PROOF, .

(1) If an applicant intends to appropriate water which is
or may be available for appropriation by reascn of a
subordination condition applicable to a water right for power
purposes, then the director shall consider, prior to approving
the application, the criteria established in section 42-203A,
and whether the proposed use would significantly reduce,
individually or cumulatively with other uses, the amount of

water available to the holder of a water right used for power
production and,  if so., whether the proposad use is in . the

public interast.




(2)(a) The director in making such determinations Ffor
purposes of this section shall consider:

(i) the potential benefits, both direct and indirect, that
the proposed use would provide to the state and local
economy; i

(ii) the economic impact the proposed use would have upon
glectric utility rates in the State of Idaho, and the
availability, foreseeability and cost of alternative
energy sources to amellorate such impact, to the state
and local eccnomy;- T

(iii) the promotion of the family farming tradition;

(iv) the promotion of full economic and multiple use
. development of the water reéesources of the State of
Idaho;

(v) whether the proposed development conforms to a staged
development policy of up to 20,000 acres per year or
B0,000 acres in any four-year period in the Snake
River Basin above the Murphy gauge.

No single factor enumerated above shall be entitled to
greater weight by the directer in arriving at this
determination. .

{b) The burden of proof under this section shall be on
the protestant. -

SECTION 3. That Chapter 2, Title 42, Idaho Code, be, and tha
gsame is hereby amended by the addition thereto of a NEW SECTION
to be known and designated as Section 42-203D, I1daho Code, and
to read as follows: _

42-203D. REVIEW OF PERMITS -— OPPORTUNITY FOR HEARING. The
department shall review all permits 4issued prior to the
effective darte of this section, except to the extent a permit
has been put to beneficial use prior to July 1, 1985, to
determine whother they comply with the provisions of chapter 2,
title 42, 1Idaho Cods. If the department £inds that the
proposed use does not satisfy the criteria of chapter 2, title
42, Idaha Code, then the department shall either cancel <the
permit or impose the conditions required to bring the permit
into compliance with chapter 2, title 42, Idaho Code. If the
department finds that the permit satisfies the criteria
established by chapter 2, title 42, Idaho Code, then the
department shall enter an order continuing the permit.




The department shall provide an opportunity for hearing in
accordance with section 1701A, title 42, Idaho Code ang
sactions 5209 <through 521%, <title 67, Idahe Code, for each
holder of a permit that is either cancelled or made subject to
new conditions, \
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Exhibit 2
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Regular Session ~ 1985
IN THE
BILL NO.
BY
AN ACT

RELATING TO THE ADJUDICATION OF WATER RIGHTS, AMENDING CHAPTER
14, TITLE 42, IDAHQ CODE, BY THE ADDITION OF A NEW SECTION
42-1406A FROVIDING FOR THE COMMENCEMENT OF AN ADJUDICATION
OF THE WATER RIGHTIS OF THE SNAKE RIVER BASIN; AMENDING
SECTION 42~1414, IDAHQ CODE, TO MODIFY THE SCHEDULE OF FEES
FOR FILING A NOTICE OF CLAIM IN A WATER RIGHTS ADJUDICATION
PROCEEDING AND PROVIDING A PROCEDURE FOR COLLECTION OF THE
FEES; AMENDING CHAPTER 17, TITLE 42, IDAHO CODE, BY THE
ADDITION OF A NEW GSECTION 42-1777 PROVIDING FOR THE
CREATION OF THE WATER RESQURCES ADJUDICATION ACCOUNT.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF IDAHO:

SECTION 1. That Chapter 14, Title 42, Idaho Code., be, and the
same is hereby amendsd by the addition of a NEW SECTION. to be
known and designated as Section 42-1406A, Idahe Code, and to

read as follows: '

42-1406A. SNAKE RIVER BASIN ADJUDICATICN — COMMENCEMENT.

(1) Effective management in the publlc interest of the waters
of the Snake River Basin requires that a comprehensive
determination of the nature, extent and priority of the rights
of all users of surface and ground water from that system be
determined. Therefore, the director of the department of water
resources on or after July 1, 1985 shall petition the district
court of Ada County to commence an adjudication of the water
rights of the Snake River Basin either through initiation of a
ngw proceeding or the enlargement of an ongoing adjudication
proceeding. The petition shall describe:

—— ] -




(a) the boundaries of the entire system within ths state
to be adjudicated;

~(b) the boundariss of any hydrolegic sub-basins within the
sgstem for which the director intends to proceed separately
with respect to the actions required or autherized to be
Eagen pE;suant to sections 42-1408 through 42-1413, Idaho
ode; an

{(c) the uses of water, if any, within the system that aré
racommended to be excluded from the adjudication proceeding.

(2) Upon issuance of an order by the distriet court which:

(a) author_iz’es'the director to commence an investigation
and determination of the various water rights existing
within the system;

(b) defines the system boundaries;

(c¢) defines the boundaries of any hydrologiec sub-basins
within the system for which proceedings may advance
separately pursuant to sections 42-1408 through 42-1412,
Idaho Code; and

(d) defines any wuses of water excluded from the
adjudication proceeding:; : .

the adjudication shall proceed in the manner provided by the
provisions of chapter 14, ¢title 42, Idaho Code, "with the
exception of sections 42-1406 and 42-1407.

SECTION 2. That section 42-1414, Idaho Coda, be, and the same
is hereby amended to read as follows:

42-1414. FEES§ FOR FILING NOTICE OF CLAIM - In order to
rovide an adequate and equitable cost-sharing Formula for
financing the costg of adjudicating water rights Tthe
epartment of water resources shall accept no notice of claim
regquired under the provisions of gectlon 42-4109, Idaho Code,
unless such notige of claim is submitted with a filing fee
based upon the udd¢iYy d¢f vdver ¢ldiméd vdied €HdIl  Hd
déveymidgd di YHe gdnd DBddis dd U fdd ¢ f3ling dd
ippliddeicd fo¥ d permit ¢o dppropridvd the PUBIid vdrers of
pils s¢dve dd provided Id géd¥led 424221/ Idddd Coddé/ dxgdpy
tHaY wHeyd $udd ¢Ydinm I3 Id dJdoddéetidn wiYh 4 wdted Fidue
gatanlisndd pPrydvddy ¥d 4 vdlid pdymid oY Jiddude previdusly
jédugd By tHé dépdyimeny of vdidy Jdmidideddvicn o A vdddd
Figiy wHick Yds previdusly Uedd ddjvdidd¥dd Py 4 $tdvd dr
féderdl ovry/ tHd Sldimdny dHAYY pdy 4 filidg fe¢ of duly




teéd dellded ($)0/00) fee schedule set forth below. Failure
to pay the variable water use fee 1in accordance with the
timetable provided shall be causs for the department to reject
and return the notice of claim to the claimant. Pr¢vidéd/
Hovevdy] tdd¥ 39 f1]11dd feé Judll bé N&iﬁ? dd vIth ‘dgy dotide
¢f ¢ldish vied pProcéediudd f4¥ ddjvdicdddivd  Iuvelvidg dueH
¢ldig vdrd unded wdy vitdd M4 dd¥/ QUApvéd 133/ Uavd of

1971/ wid ddddYed/ The fee schedule set forth below avpplies
to adjudication proceedings commenced or enlatged on or after
July 1, 1985 and to adjudication vproceedings for which a
proposed finding of water rights has not been filed with the
approprlate district court by the department of water rasources

ptier to July 1, 1985,
A, Flat fee per claim filed:

1. Claims for domestic and/or stock-~ ' :
watering rights . . . . . . . ... ... .$25.00

2. Claims for all other rightg. . . . . . . . .$50.00
B, Additional variable water use fee for each claim filed:
1. Igrigation use: _ $ 1.00 per acre.
2. Power; ' | $ 25.00 per c.£.8.
3. Agquaculture; ' $ 10.00 per c.£.5.
4, Municipal, Industrial, Commercial,
—- Mining, Heating, Cooling: $100.00 per c.f.s.
5. Publig; $100.00 per c.f.s.
6, Miscellaneous: flat fee only.

. C. Payment of a variable water use fee of more than
$1,000.00 may be spread out over as many as five annual egqual
payments with 10 ercent interest accruing on the unpaid
balance. All fees coliected by the department pursuant to this
section shall be placed in the water resources adjudication

account established by section 42-1777, Idaho Code.

SECTION 3. That Chapter 17, Title 42, Idaho Code, be, and the
same’is hereby amended by the addition of a NEW SECTION, to be
known and designated as Section ¢2-1777, Idaho Cods, and to

read as follows: :

42=-1777. WATER RESOURCES ADJUDICATION ACCOUNT. - A water
resource adjudication account is hereby created and established
in the agency asset fund. Fee moneys in the account




are to be utilized by the department of water resources, upon
appropriation by the legislature, to pay the costs of the
department attributable to the Snake River Basin adjudication
provided for by section 42-7406A, Idaho Code.

The state treasurer is directed to invest all moneys in the

account.,  All interest or other ingome accruing . from such
investment shall accrue to the account.

—— 4 ==
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature First Reqular Session - 1985
IN THE
BILL NO.
BY
AN ACT

APPROPRIATING MONEYS TO THE OFFICE OF THE GOVERNCR FOR THE
DIVISION OF FINANCIAL MANAGEMENT, FOR FISCAL YEAR 1386.

Be It Enacted by the Leglislature of the State of Idaho;

SECTION 1. There is hereby appropriated to the OQOffice of
the Governor from the general account the amount of $200,000 to
be used for the purpose of conducting hydrologic and economic
studles of the Snake River Basin. A technical advisory
committee named by the Governor shall oversee the studies.
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LEGISLATURE OF THE STA'I.'E OF IDAHO _
Forty-eighth Legislature First Regular Session - 1985

IN THE
BILL NO.
- BY
AN ACT

AMENDING CHAPTER 5, TITLE 61, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 61-502B TO PROVIDE THAT GAIN UPON SALE OF A
PUBLIC UTILITY'S WATER RIGHT SHALL ACCRUE TO THE BENEFIT OF
THE RATEPAYERS.

Be It Enacted by the Legislature of the State of Idaho:

SECTION 1 - That Chapter 5, Title 61, Idaho Code, be, and the
same is hereby amended by the addition thereto of a NEW
SECTION. to be known and designated as Section 61-502B, Idaho
Code, and to read as follows:

61-502B. ALLOCATION OF GAIN UPON SALE OF WATER RIGHT,

The gain upon sale of a public utility's water right used
for the generation of electricity shall accrue to the benefit
of the ratepayers.
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MEMORANDUM

SUBJECT: PROPQSED LEGISLATION RELATING TO UTILITIES COMMISSION AND ITS
JURISDICTION TO REVIEW REVENUE REQUIREMENT AND OTHER REGULATORY
IMPLICATIONS OF SWAN FALLS COMPROMISE.

SECTION 1 -- FINDINGS AND STATEMENT OF PURPOSE.-=After
hearing testimony from the Office of the Governor, the Office
of the Attorney General, the Idaho Public Utilities Commis-
sion, the Idaho Department of Water Resources, the Idaho
Water Resources Board, the ldaho Department of Fish and Game,
other governmental entities and other finterasted groups and
individuals ‘of the State of Idaho, the legislature hereby
finds that while portions of the testimeny differ, the
[describe the settlement and stipulation] 1s in the public
interest for all purpeses, including but not limited to, atl
purposes under the Public Utilities Law, as amended,
Implementation of the settlement will resolve continuing
controversy over electric utility water rights in the Snake
River Basin above Murphy U.$.G.5 gaging station. That
controversy has. rendered the amount of the water available
for hydropower uncertain, thus placing at risk both the
availability of low-cost hydropower to the ratepayers and the
state's abflity to manage an increasingly scarce resource.
This settlement balances all of the parties' concerns and
insures that existing hydropower~generating facilities will
remain useful, that ratepayers will not be burdened with
excessive costs, and that availability of water for
additional domestic, manufacturing, and agricultural uses
will judiciously expand.

SECTION 2 -- PUBLIC UTILITIES COMMISSION--JURISDICTION.=-The
Idaho Public Utilities Commission shall have no jurisdiction.
to consider in any proceeding, whether instituted before or
after the.effective date of this act, any issue as to whether
any electric wtility, (including Idaho Power Company), should
have or could have preserved, maintained or protected its
water rights and hydroelectric generatien in a manner incon-

sistent with [describe the settlement and stipulation].

SECTION 3 -~ IPUC~-EFFECT OF AGREEMENT.=-In any proceeding
before the ldaho Public Utilities Commission, inciuding but
not timited to a proceeding in which the commission s
setting or reviewing the revenuve requirement of any electric
utitity (including Idaho Power Company), the commission shall
accept as reasonable and in the public {nterest for' an
' purposes, the [describe the settlement and stipulation],
"including without limitation the effects of implementation of
such ([describe the settlement and stipulation] on the
utility's revenue requirements and hydroelectric generation.




SECTION 4 -~ EXEMPTION.--Implementation of the [ b
shall not constitute a sale, assignment, conveyance or
transfer within the meaning of §§61-327, 61-328, 61-329,
61-330, and 61-331, I.C., to the extent any of those sactions

may apply.




EXHIBIT 6

The executive branch of the State of Idaho and the Idaho

Power Company agree to recommend that the following positions
be incorporated into policy 32 of the state water plan.

1.

The minimum daily flow at the Murphy gauging station should
be increased to 3,900 «c.f.¥. from April 1 through
October 31 and to 5,600 ¢.f.s from November 1 tc March 31.

The minimum daily flow at the Milner gauging station shall
remain at zero c¢.f.s. .

New stcrage projects upstream from the Murphy gauge should
only be approved afrer it is determined that existing
storage above Murphy is fully utilized.

The Idaho Water Rescurce Board should consider reserving a
bleck of water for future DCMI purposes.

There should be an express recognition of the adverse
aeffects of diversions fotr storage from the mainstream of
the 8&nake River between Milner and Murphy on hydrepower
production from November 1 to March ‘31. In this regard,
approval of any new storage projects that contemplate the
diversion of water during the November .1 to March 31 peried
from the mainstream of the Snake River between Milner Dam
and Murphy Gauge should be coupled with provisions that
mitigate the impact such depletions would have on the
generation of hydropower.

[The parties are proposing a policy which is neutral on the
question of which Company £facilities should be considered
in mitigation decisions. At any later time the Board
considers that question, the parties reserve the right to
take any position they deem appropriate.]
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LEGISLATURE OF THE STATE OF IDAHO

Forty-eighth Legislature - First Reqular Session - 1985
IN THE
BILL NO,
BY
AN ACT

AMENDING CHAPTER 2, TITLE 42, IDAHO CODE, BY THE ADDITION OF A
NEW SECTION 42-2038, TO PROVIDE THAT THE DIRECTOR OF THE
DEPARTMENT OF WATER RESOURCES SHALL HAVE THE AUTHORITY T0
SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES TO SUBSEQUENT
UPSTREAM RIGHTS, AND TO LIMIT PERMITS OR LICENSES GRANTED FOR

POWER PURPQOSES TO A SPECIFIC TERM.
Be It Enacted by the Legislature of the State of Idaho:

SECTION 1. That Chapter 2, Title 42, Idaho Code, be, and the
same 1is hereby amended by the addition thereto of a NEW
SECTION, to be known and designated as Section 42-203B, Idaho

Code, and to read as follows:

42-203B. AUTHORITY TO SUBORDINATE RIGHTS -- NATURE OF SUBORDI-
NATED WATER RIGHT AND AUTHORITY TC ESTABLISH A SUBORDINATION
CONDITION —- AUTHORITY TC LIMIT TERM OF PERMIT OR LICENSE., The
director shall have the authority to subordinate the rights
granted in a permit or license for power purposes to subsequent
upstream beneficial depletionary uses. A subordinated water
rfght for power use does not give rise to any claim against, or
right to interfere with, the holder of subsequent upstrean
rights established pursuant to state law. The director shall
also have the authority to limit a permit or license for power
purpeses to a specific term.




SECTION 2. This Act does not apply to licenses which have
already been issued as of the effective date of this Act.

SECTION 3. An emergency existing therefor, which emergencf is
hereby declared to exist, this Act shall be in full force angd
effect on and after its passage and approval.
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Saction 1:

1. The legislature finds and declares that it is in the
public interest to specifically implement the state's power to
regulate and limit the use of water for power purposes and to
define the relationship between the state and the hoelder of a
water right for power purposes to the extent such right exceeds
an established minimum flow. The purposes of the trust
established by Sections 2 and & of this act are to assure an
adequate supply of water for all future beneficial uses and to
clarify and protect the right of a user of water fotr power
purposes to continue wusing the water pending approval of
dgglsﬁionary future beneficial uses. [Further findings will be
added :

2. A water right for power purposes which is defined by
agreement with the state as unsubordinated to the extent of a
minimum £low westablished by state action shall remain
unsubordinated as defined by the agreement. Any portion of the
water rights for power purposes in excess of the level so
established shall be held in trust by the State of Idaho, by
and through the Governor, for the use and benefit of the user
of the water for power purposes, and of the people of the State
of ldaho. The rights held io trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law.

3. Water rTights for power purposes not defined by
agreement with the state shall not be subject to depletion
below any applicable minimum stream flow established by state
action., Water rights for power purposes in excess of such
minimum stream flow shall be held in trust by the State of
Idaho, by and through the Governor, for the use and benefit of
the users of water for power purposes and of the people of the
State of Idaho. The rights held in trust shall be subject to
subordination to and depletion by future upstream beneficial
users whose rights are acquired pursuant to state law,

4. The user of water for power purposes as beneficiary of
the trust established by Sections 2 and 3 shall be entitled to
use water available- at its facilities to the extent of the
water right, and to protect its rights to the use of the water
as provided by state law against depletions or claims not in
accordance with state law.

5. The Governor or his designee is hereby authorized and
empowered to enter into agreements with holders of water rights
for power purposes to define that portion of their water rights
at or below the ‘level of the applicable minimum stream flow as
being unsubordinated tc upstream beneficial  uses and
depletions, and to define such rights in excess thereof as

-1-




being held in trust by the State according to Section 2 above,
Such agreements shall be subject to ratification by law. The
contract entered jinto by the Governor and the Idaho Power
Company on Qctober 24, 1984, {s hereby found and declared to be
such an agreement, and rthe Jlegislature hereby ratifies the
Governor's authority and power to enter into this agreement,

Section 2: This Act shall not be construed as modifying,
amending, or repealing any interstate compact.

Section 3: The provisions of this Act are hereby declared to
e severable. If any provision of this Act or the application
of such provision to any person or circumstance is declared
invalid for any reason, such declaration shall not affect the
validity of remaining portions of this Act.

Section 4: An .emergency existing therefor, which emergency is
hereby declared to exist, this Act shall be in Ffull force and
effect on and after its passage and approval,




Exhibit 8

LEGISLATURE OF THE STATE OF IDAHO

Forty—-eighth Legislature First Regular Session - 198s
IN THE
BILIL NO.
BY
AN ACT

AMENDING SECTION 42-1803, IDAHO CODE; TO PROVIDE THAT THE
DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES SHALL HAVE
THE POWER TO ESTABLISH RULES AND REGULATIONS. .

Be It Enacted by the Lagislature of the State of Idaho:

SECTION 1. That Section 42-1805. be, and the same is hereby
amended to read as follows:

42-1805. ADDITIONAL DUTIES - In addition to other duties
prescribed by law, the director of the department of water
resources shall have the following powers and duties:

(1) To represent the state in all matters pertaining to
interstate and international water rights affecting Idaho water
regsources; and to cooperate with all agencies, now existing or
hereafter to be formed, within the state or within other
jurisdictions, in matters affecting the development of the
water resources of this state. ‘

(2) - To prepare a present and continuing inventory of the
water rescurces of this state, ascertain means and methods of
congerving and augmenting these and determine- as accurately as
possible the most effective means by which thess water
resources may be applied for the benefit of the people of this

gtate.




(3) To conduct surveys, tests, investigationsg, research,

relating to
availability of unappropriated water, effective use of existing

examinations, studiss, and estimates of cost

supply, conservation, storage, distribution and use of water,

(4) To prepare and compile information and data obtained
and to make the same available to interested individuals or

agencies,

(8) To cooperate with and ¢oordinate activities with the

environmental protection of
the department of health and welfare ag such activities relats

administrator of the division of

to the functions of either or both departments concerning water

quality. Suech cooperation and coordination shall specifically
require that:

(a) The director meet at least quarterly with the
adminigtrator and his staff to discuss water qualit

programs. A copy of the minutes of such meeting shall pe
transmitted to the governor.

(b) The director transmit to the administrator, reports
and information prepared by him pertaining to water quality

programs, and proposed rules and requlations pertaining to
water quality programs. '

(c) The director shall make available to the administrator
and the administratoer shall make available to the director
all notices of hearings relating to the promulgation of
rules and regqulations relating to water quality, waste
discharge permits, and stream channel alteration, as such
directly affect water quality, and notice of any other
hearings and meetings which relate to water quality.

(6) To perform administrative duties and such other
functions as thée board may from time to time assign to the
director to enable the board to carry out 1lts powers and duties,

7 To suspend the issuance of licenges or ermits of a
- defined class or in a dafined geogqraphi¢ area, as_necessary to

protect existing uses, ensure compllance with state lay or

implement the State Water Plan.

(8) To promulgate, adopt, modify, repeal and enforce rules
and requlations implementing or effectuating the POWers an
duties of the department.

T"'Wﬂmhammmww
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ADDENDUM C

ORDER GRANTING IN PART,
DENYING IN PART MOTION TO DISMISS;
CONSOLIDATING COMMON ISSUES INTO

CONSOLIDATED SUBCASE;

AND PERMITTING DISCOVERY PENDING
OBJECTION PERIOD IN BASIN 02;
AND NOTICE OF SCHEDULING

CONFERENCE
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

2 oaan
S 2=2
e, il -
=
In Re SRBA Consolidated Subcase: 92-23 o =
. -2 = .
Case No. 39576 ORDER GRANTING IN PART, \ =7
DENYING IN PART MOTIONTO =3

DISMISS; CONSOLIDATING COMMON
ISSUES INTO CONSOLIDATED .
SUBCASE; AND PERMITTING ™
DISCOVERY PENDING OBJECTION
PERIOD IN BASIN 02; AND NOTICE OF
SCHEDULING CONFERENCE

¥
-

Summary of Ruling: Holding jurisdiction to preside over declaratory relief pertaining to
Swan Falls Agreement is properly in SRBA District Court; dismissing cause of action for
preliminary injunction ordering Atterney General to repeal Idaho Attorney General
Opinion 06-2; holding too premature in proceedings to dismiss cause of action for
reformation of trust provision; issuing order separating and staying causes of action
against the Director of the Idaho Department of Water Resources and the Idaho
Department of Water Resources since neither can be parties to the SRBA; issuing order
separating and consolidating objections and issues pertaining to Swan Falls Agreement for
resolution by Presiding Judge; staying consolidated matter, except discovery, until
objection period runs in Basin 02.

L
APPEARANCES

James S. Lochhead, Michael A. Gheleta of Brownstein Hyatt Farber Schreck, PC, Denver,
Colorado; John K. Simpson, Barker Rosholt & Simpson LLP, Boise, Idaho; James Tucker, Idaho
Power Company, Boise, Idaho, Attorneys for Idaho Power Company, Boise, Idaho;

Lawrence G. Wasden, Attorney General, State of Idaho: Steven L. Olsen, Karl T. Klein, Michael
C. Om, Deputy Attorneys General of the State of 1daho, Boise, Idaho;

Dave Hensley, Counsel to the Governor, Boise, Idaho;

Josephine Beeman, Beeman & Associates, LLC, Boise, Idaho, Attorney for City of Pocatello.
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1L
PROCEDURAL BACKGROUND

1. At issue are twenty-one (21) water right claims filed by Idaho Power Company (Idaho
Power), which include thirteen (13) claims in Basin 02!, three (3) claims in Basin 36 and five (5)
claims in Basin 37. The claims are for water rights for hydropower and are subject to the terms
of the Swan Falls Agreement.2 Because the claims are located in three different administrative

sub-basins, the subcases are proceeding at different stages.

2. The Director's Report for Basin 36, Reporting Area 3, Irrigation and Other Rights was
filed November 2, 1992, and included recommendations for hydropower claims 36-02013, 36-
02018 and 36-02026. The recommendations were uncontested and the claims were decreed as
recommended. Partial Decrees were issued for the three claims in the name of Idaho Power Co.
on November 11, 1997. The Partial Decrees did not refer to the Swan Falls Agreement. Interim
Administration, pursuant to 1.C. § 42-1417 for water rights in Basin 36, was ordered December
13, 2005.

3. The Director’s Report for Irrigation and Other Uses Surface Water, Reporting Area 16,.
IDWR Basin 37, Part I (Surface Water) was filed November 4, 2005, and included
recommendations for hydropower claims 37-02128, 37-02471, 37-02472, 37-20709 and 37-

! Three of the claims (02-02032, 02-04000, 02-04001) were reported under A & B designations to reflect the issue
of split ownership as between Idaho Power and the State of Idaho.

2 The Swan Falls Agreement includes the implementation of a legislation program, the execution of two agreements
and the entry of two consent judgments: (1) “Legislative Program” implemented with rules, regulations and
administrative practices (See 6 A-G, Legislative Program, and Exhibits 1-4 and 8, Swan Falls Agreement,
uAgreement,” October 25, 1984); (2) “Contract to Implement” Chapter 259 Sess. Laws, 1983, entered on October
25, 1984 (commonly referred to as the “S.B. 1180 Agreement” or the “1180 Contract,” which implemented the
provisions of Senate Bill 1180 of the First Regular Session of the Idaho Legislature, subsequently codified as §§ 61-
539 and 61-540); (3) the “Agreement” dated October 25, 1984 that provided for the commencement of the Snake
River Basin Adjudication (SRBA); (4) the Swan Falls Consent Judgment in /daho Power Co. v. State of Idako,
Case No. 81375 (Fourth Judicial Dist. Feb. 16, 1990); and (5) the Swan Falls Consent Judgment in Idaho Power
Co. v. State of Idaho, Case No. 62237 (Fourth Judicial Dist. Mar. 9, 1990).
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20710. Tdaho Power timely objected to the Director s Recommendation regarding the remarks
pertaining to the Swan Falls Agreement included under “Other Provisions Necessary for the
Definition or Administration of Water Right.” On February 20, 2007, a Notice of Completed
Administrative Proceeding and Amended Director s Report was filed, which recommended a
split in the ownership of the three water right claims into legal and equitable title with the State
of Idaho holding legal title and Idaho Power and the State of Idaho, in and for the people of the
State of Idaho, holding equitable title. The State of Idaho filed late objections to the Amended
Director’s Recommendation. The three subcases are currently pending before Special Master
Bilyeu. Interim Administration pursuant to .C. § 42-1417 for water rights in Basin 37 Part 1
Surface Water was ordered December 13, 2005.

4, The Director s Report for Irrigation and Other Uses, Reporting Area Basin 02 was filed
December 28, 2006, and includes recommendations for hydropower claims 02-02057, 02-
020014, 02-02001B, 02-02059, 02-02060, 02-02064, 02-02065, 02-02056, 02-02036, 02-
02032A & B, 02-04000A & B, 02-04001A & B and 02-00100. To date, no objections have been
filed. The objection period for Basin 02 does not close until December 5, 2007. Interim
administration has not been ordered for the water rights in Basin 02.

5. On May 10, 2007, Idaho Power filed a Complaint and Petition for Declaratory and
Injunctive Relief (hereinafter “Complaint and Petition”), designated as Subcase 92-23, naming
the State of Idaho, the Governor, the Attorney General and the Director of the Idaho Department
of Water Resources (hereinafter “IDWR”) as parties, seeking the following relief:

A. A declaration that there was no “Trust Water” available when the Swan
Falls Agreement was executed in 1984, and therefore no trust res and no valid
trust established under the Swan Falls Settlement.

B. A reformation of the Swan Falls Settlement based on mutual mistake of
fact regarding the existence of Trust Water, eliminating any asserted trust while
retaining provisions unrelated to the purported trust.

C. A declaration that to the extent there is a valid trust, the trust res is water
and not water rights, the State of Idaho does not hold legal title to Idaho Power’s
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6.

v u

water rights, and title to the water rights referenced in the Swan Fails Settlement
is quieted in Idaho Power.

D. A declaration that the State of Idaho’s claim of legal title to Idaho Power’s
water rights is barred by the doctrines of estoppel, waiver and laches.

E. A declaration that Idaho Power’s water rights for hydropower generation
are not, through the Swan Falls Settlement or otherwise, subordinate to the use of
water for ground water recharge.

F. A declaration that the State of Idaho has failed in its administration of
water rights priorities in the Snake River Basin to account for the multiple year
impacts of ground water pumping.

G. Preliminary and permanent injunctions: (a) enjoining the State defendants
from taking any action affecting the subject water rights on the basis of the State’s
asserted legal title to such water rights; (b) ordering IDWR to re-evaluate water
availability, and to take appropriate action, upon the expiration of the 20 year
terms of previously granted permits for new appropriations of Trust Water; (c)
ordering the Idaho Attorney General to repeal Idaho Attorney General Opinion
06-2 on the basis that it is erroneous as a matter of law and a breach of the Swan
Falls Settlement; and (d) ordering IDWR to take reasonable steps in the
administration of water rights in the Snake River Basin, and the therefore to meet
its obligation to insure and guarantee the Swan Falls Daily Minimum Flows,
including taking into account the multiple year impacts of ground water pumping
in the ESPA.

Idaho Power also included the same allegations in its Responses filed in subcases 37-

02128, 37-02472, 37-02471, 37-20709 and 37-20710 and styled them as a Counterclaim.

7.

On May 10, 2007, Idaho Power also filed a Motion for Stay of Proceedings on ldaho

Power Company Water Rights in Basins 2, 36, and 37 or Alternatively to Consolidate

Proceedings and Request for Expedited Hearing (hereinafter “Motion to Stay or Consolidate”).

The same Motion was also filed with respeét to Basin-Wide Issue 13 (designated as SRBA
subcase 92-13).

8.
Complaint and Petition for Declaratory and Injunctive Relief, together with a memorandum in

On May 30, 2007, the State of Idaho filed a Motion to Strike or Alternatively Dismiss

support.
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9. A hearing was held on Idaho Power’s Motion to Stay or Consolidate and on the State’s

Motion to Strike or Dismiss on June 25, 2007. The matters were then taken under advisement.

IIL.
| MATTER DEEMED FULLY SUBMITTED FOR DECISION
Oral argument occurred in these matters on June 25, 2007. The parties did not request
additional briefing, and the Court does not require any additional briefing on this matter,
Therefore, these matters are deemed fully submitted for decision the next business
day, or June 26, 2007. ‘

1A'A
BACKGROUND AND CURRENT STATUS OF BASIN-WIDE ISSUE 13

On August 23, 2004, this Court issued an Order Designating Basin-Wide Issue Re: To
What Extent if any, Should the Swan Falls Agreement be addressed in the SRBA or Memorialized
in a Decree? The issue arose as a result of objections filed to 346 recommendations to
groundwater claims reported in the Basin 37, Part 1 (Ground Water) Director’s Report. The
Objections sought to include language regarding the Swan Falls Agreement in either a remark
included in the individual partial decrees or alternatively decreed as a general provision.?
Because the Objections represented the only objection filed in most of the 346 subcases, the
Court separated and consolidated the issue to avoid further delay in issuing partial decrees for
each of the 346 claims.* Further, because of the large number of affected water rights and the

potential for more objections once all of Idaho Power’s water rights were reported, the Court

? The objections to all 346 rights stated:

This water right must be decreed with the appropriate remarks and/or general provisions necessary
to incorporate the protections accorded by the October 25, 1984 Swan Falls Agreement, the
October 25, 1984 Swan Falls Contract, the 1982 State Water Plan as amended in 1985 (hereinafier
jointly referred to as the Swan Falls Agreement), and other related law. Such remarks and/or
general provisions are necessary to define the right, and or clarify the elements of the right, and/or

administer the right.

4 The Court concluded that any necessary remark could be incorporated into the individual partial decrees viaa
general provision and the savings language contained in the face of the partial decree.
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designated the matter as a Basin-Wide Issue and stayed the matter pending the reporting of the
remainder of Idaho Power’s rights covered under the Swan Falls Agreement and the reporting of
any other water rights alleged to be effected by the terms of the Swar Falls Agreement. The
Court’s rationale for staying the matter, in part, was to see how the Swan Falls Agreement was
. reported by IDWR in the recommendations for Idaho Power’s hydropower rights. The Court’s

reasoning was that the Director’s Report recommendations may potentially resolve the concerns

raised in the Objections consolidated into Basin-Wide Issue 13.

V.
DISCUSSION

L. MOTION TO STRIKE, OR IN THE ALTERNATIVE, TO DISMISS

The State of Idaho asked the Court to strike or alternatively to dismiss the Complaint and
Petition based on the following grounds: 1) That the Complaint is an unauthorized, immaterial
and redundant pleading that should be stricken; 2) that the Complaint and the private quiet title
action it purports to initiate are not authorized in the SRBA under the applicable procedural rules
and statutes; 3) that the underlying claims raised in the Complaint are already at issue in the
conventional subcase proceedings; 4) that the SRBA Court lacks authority to judicially reform
the Swan Falls Agreement to eliminate the “trust” provisions; 5) that the Director of the Idaho
Department of Water Resources and the Idaho Depaﬂment of Water Resources cannot be parties
to the SRBA; and 6) that the Court lacks authority and jurisdiction to grant the declaratory and

injunctive relief sought.

A, The State of Idaho’s Motion to Dismiss on the Grounds that Idaho Power’s

Complaint and Petition do not follow SRBA Procedure is Denied.

The State of Idaho’s first three asserted grounds for dismissal are essentially that the
filing of a Complaint and Petition in the SRBA is not authorized by, and is inconsistent with, the
established procedural process for adjudicating water rights as set forth in SRBA Administrative
Order I (AO1). Further, that the issue over which the SRBA Court has jlirisdiction can be
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addressed thi'ough the conventional objection and response process. Idaho Power argues that
given the complexity of the issues it should not be limited to “checking boxes” contained in the
standard form pleadings authorized by A0 Idaho Power further argues that through the
Complaint and Petition it is not only responding to the director’s recommendation, but also to
the Attomey General’s interpretation of the State’s obligations under the terms of the Swan Falls
Agreement. ‘

This Court agrees with the State of Idaho that the filing of a Complaint and Petition
separate from the standard forms is not specifically authorized under 401, However, the Court
disagrees that dismissal solely on that basis is appropriate. The SRBA Court has entertained a
number of separate actions seeking declaratory and/or injunctive relief. The case of Riley v.
Rowen, 131 Idaho 831, 965 P.2d 191(1998) (SRBA subcase 94-00012) originated as a
declaratory judgment action filed in the SRBA to determine the ownership of a water right. See
also, State ex rel. Higginson v. Dickon, SRBA Subcase 92-0006 (1991) (petition for preliminary
injunction); Rim View Trout Co. v. Idaho Dept. of Fish and Game, SRBA Subcase 92-0002
(1992) (motion for preliminary or permanent injunction); Jones v. Naf Irrigation Co., SRBA
Subcase 92-0014 (1995) (complaint for preliminary injunctive relief); and Big Lost River Water
Users Assn. v. Idaho Dept. of Water Resources, SRBA Subcase 92-00013 (1995) (petition for
declaratory relief).

Usually the basis for an action which does not conform with A1 is that the dispute
involves a water right claim that is not scheduled to be investigated and reported until sometime
in the future. Where immediate relief is sought alternative pleadings have long been recognized.
The situation has also arisen when the SRBA Court did not have jurisdiction over all of the
causes of action allegedein the pleading but where the cause of action nonetheless involved the
preliminary determination of the validity or elements of a water right. Such actions are filed in
the SRBA because the SRBA has exclusive jurisdiction over adjudicating the elements or
validity of the water right. The SRBA Court in such cases must decide the preliminary issue,
Walker v. Big Lost Irr. Dist., 124 Idaho 78, 856 P.2d 868 (1993) (defining scope of jurisdiction
of SRBA). For example, a cause of action for trespass or breach of contract may turn on the
preliminary issue of an element such as place of use or the existence of a water right. The SRBA
Court’s practice, consistent with existing case law, has been to determine the issues that require

definition of the elements of a water right. The SRBA Court has exclusive jurisdiction of these
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issues. Other issues that do not involve the elements of a water right but nonetheless turn on the . .
outcome of the SRBA proceedings are also determined by the SRBA Court which then transfers
those remaining portions of the case to a district court of appropriate jurisdiction.

The case of O'Crowley v. Olivas, (SRBA subcase 94-00013) is illustrative of this
separation of issues. The case originated with the filing of a complaint involving a dispute over a
water right claim which also included causes of action in tort such as trespass, nuisance and
damage claims, The SRBA Court resolved the issues over which it had exclusive jurisdiction
such as ownership, validity and scope of the disputed water right and then transferred the
remainder of the causes of action to the district court in the county where the tort causes of action
originated. See Order Transferring SRBA Subcase to the District Court Jor Owyhee County for
Disposition of Remaining Issues, subcase 94-00013 (July 30, 2002). The Idaho Supreme Court
has also acknowledged that portions of a lawsuit involving both water and other issues may have
to be segregated. In Bischaff'v. Salem Union Canal Co., 130 Idaho 455, 943 P.2d 45 (1997), the
Idaho Supreme Court stated:

In Walker [Walker v. Big Lost Irr. Dist.], this Court held that [tJhus, once SRBA
was commenced, jurisdiction to resolve all of the water rights claims within the
scope of the general adjudication is in the SRBA district court only. Jurisdiction
remains with the SRBA district court until it issues a final order concerning the
particular water right at issue.’

Until all of the underlying issues of fraud and self-dealing are determined by the
trial court, there is no determination necessary of any essential element of a water
right in the present action. If we held otherwise, the SRBA would be swamped
with innumerable divorce, real estate transactions and other litigation that might,
dependent on the outcome of the underlying litigation, require a subsequent
determination of or transfer of water rights.

Bischoff; 130 Idaho at 456, 943 P.2d at 46 (citing Walker, 124 Idaho at 81, 856 P.2d at 868). See
also, Riley v. Rowan, 131 Idaho 831, 965 P.2d 191 (1998).

For purposes of fashioning temporary relief pending the filing of the director’s report, the
Court has been reluctant to adjudicate water rights at issue in advance of the filing of the
Director's Reports for the entire basin. Adjudicating a single ‘water right in advance of the basin
requires IDWR to investigate and report the right in advance of the rest of the basin. Aside from
logistical concerns, this also raises notice problems for other claimants in the SRBA. As such,

the Court has often focused on preliminary relief pending the filing of the Director's Report for
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the disputed claim. Once the Direcror’s Report is filed, most if not all of the issues raised in the
complaint or petition are ultimately addressed and subsumed through established SRBA
procedures. After the elements of the right are determined and a partial decree issued, any
remaining causes of action (such as damages for trespass, breach of contract, etc.) are then
transferred to a Court of appropriate jurisdiction. However, in deciding the remaining causes of
action, the prerequisite determination of the water right made in the SRBA is binding. Many
times the ruling on the scope of water right by the SRBA is dispositive of the remaining causes
of action. The Court has handled a number of these types of cases on a case-by-case and step-
by-step basis. Accordingly, dismissal of the Complaint and Petition on the basis that the
procedure is not authorized by 401 or that the issues can be addressed through conventional
SRBA procedures is inappropriate. Rather, the Court will parse out the issues over which it has
jurisdiction and consolidate and hear them in conjunction with the issues raised in Idaho Power’s
objections. Following resolution of the scope of Idaho Power’s water rights any remaining
issues over which the Court concludes it does not have jurisdiction can be dealt with accordingly.

Irrespective of whether Idaho Power’s twenty-one (21) claims proceed as individual
subcases, a consolidated subcase, or through the Complaint and Petition in subcase 92-23, Idaho
Power and the other parties will be provided a full and complete opportunity to litigate all issues
resolvable in the SRBA. Any decision by the Court to deviate from the standard subcase
procedures- through consolidation or otherwise- will be made with due regard to such factors as
judicial economy, the convenience to the parties, and due process considerations for both the
current parties to the subcases, and other parties to the SRBA.

The State’s motion to dismiss on the grounds that the Complaint and Petition do not

follow SRBA procedure is Denied.

B. The Court has Jurisdiction over Idaho Power’s Causes of Action for Declaratory
Relief.

The State of Idaho next asserts that the SRBA Court lacks jurisdiction to entertain the
declaratory relief sought by Idaho Power. This Court disagrees in part. The jurisdictional
boundaries of the SRBA are not entirely “black and white.” There are some gray areas.
Frequently, provisions or conditions dealing with the administration of a particular water right

are recommended to be included in a partial decree for a variety of reasons, including recognition
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of prior agreements or consent decrees, Such provisions or conditions may expressly affect how
the right is to be administered relative to other rights on a given source which very well may
differ from a simple tabulation of priorities. For example, the remark may state under what
conditions a right is immune from a delivery call as against other rights. A “rotation for credit”
provision authorized by a former decree is another example. See Order of Partial Decree for
General Provisions in Administrative Basin 34 (subcase no. 91-00005 -34) (May 9, 2001)
(dispute over validity of general provisions affecting administration originating in Utah
Construction Decree). Although arguably the provisions pertain solely to how water rights are
to be administered, they can also be integral to the nature and extent of the water right and they
may impact the tabulation of priorities on the same source. Frequently, disputes over water
rights are settled by the incorporation of an agreement into a decree specifying how the
respective rights are to be administered. The argument that the remark or conditions go solely to
the issue of administration and are therefore outside the scope of the jurisdiction of the SRBA
oversimplifies the issue. There can be a significant amount of overlap between an administrative
provision and the definition of a water right. Furthermore, simply including a provision from a
former decree or referencing an agreement into a partial decree and requiring the parties to
litigate its meaning, operation or validity in another forum results in the Court issuing unsettled
partial decrees and ultimately not performing its essential function. Additionally, any Court
other than the SRBA which would otherwise rule on the dispute would lack jurisdiction to
amend the elements of the affected water rights in the event it becomes necessary as a result of
the outcome of the proceedings. ,

The Swan Falls Agreement in part defines the ownership, nature and extent of the subject
hydropower rights and how they are to be administered relative to other rights on the same or
connected sources. Accordlngly, to the extent there is a dispute over the meaning, operation or
validity of the Swan Falls Agreement, the dispute, at least in part, is properly under the
jurisdiction of the SRBA Court. Simply incorporating by reference the Swan Falls Agreement
into the partial decrees for the affected water rights or through a general provision as
contemplated by Basin-Wide Issue 13, would leave unresolved a number of is;ues pertaining to
the nature and extent of the subject hydropower claims.

A significant number of claims in the SRBA based on prior consent decrees or stipulated

agreements contain provisions which have resulted in disputes over their interpretation, meaning,
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and validity, Frequently, the intended meaning or interpretation of a provision in a former
consent decree gets clonded over time or conditions change which may call into question the
operation of a particular provision. See Memorandum Decision and Order on Challenge, subcase
Nos. 36-00003A et. al. (Nov. 23, 1999) (dispute over intended meaning of “other purposes;’
language contained in former decree issued in New International Martgage Bank v. Idaho Power
Co., In Equity No. 1602 (D. Idaho March 22, 1932)(unpublished opinion). The Court has been
unable to issue partial decrees for such claims without first resolving the underlying dispute. The
procedure has not been to transfer the former decree back to another court for resolution or to
include the provision in the partial decree and require the parties to litigate its meaning
administratively before IDWR. |

Recently, in Memorandum Decision and Order on Cross-Motions for Summary
Judgment and Notice of Status Conference, consolidated subcase 91 -63, (Ownership of Water
Rights Between Irrigation Entities and Bureau of Reclamation) (Sept. 2, 2004), a case involving
the ownership of the water rights associated with certain Bureau of Reclamation projects, it was
argued that the ownership of the water rights should be divided between equitable and legal title,
similar to the recommendations for the subject water rights where the Director recommended
split ownership. One of the arguments raised was this Court’s lack of jurisdiction over the issue
because the matter was a dispute over the meaning of a federal contract and should be resolved
in the federal court of claims. Ultimatelf, this Court rejected the argument holding that
ownership was an element of a water right over which the SRBA has jurisdiction. On appeal the
Supreme Court did not dismiss the case for lack of jurisdiction. U.S. v. Pioneer Irr. Dist.,, 144 '
Idaho 106, 157 P.3d 600 (2007).

Finally, the Court acknowledges that, in its Order Designating Basin-Wide Issue 1 3, it
preliminarily determined:

[Blecause the Agreement deals with the administration of water rights, any
disagreement over the interpretation or application of the Swan Falls Agreement
should first be decided administratively if and when an issue arises, based on the
attendant facts at the time enforcement of a term of the Agreement is being

sought.

Order at 7.
In the Order, the Court was making the general assumption in the absence of attendant

facts and specific objection. Now, upon review of Idaho Power’s allegations, it is clear that the
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dispute goes beyond the administration or enforcement of the Swan Falls Agreement. Issues
exist over fundamental terms, which define the nature, scope and extent of Idaho Power’s
hydropower rights and should be decided in the SRBA. For example, whether the subordinated
portions of Idaho Power’s hydropower rights are also subordinated to recharge? As stated
previously, the jurisdi;:tion of the SRBA is not always easy to specifically define. To the extent
this ruling is inconsistent with the Court’s prior ruling, the prior ruling is hereby superseded.

For the foregoing reasons, this Court holds that jurisdiction to preside over the
declaratory relief being sought by Idaho Power resides with the SRBA.

C. Reformation of the Swan Falls Agreement

Aside from the declaratory and injunctive relief sought, Idaho Power has also alleged a
cause of action for mutual mistake and reformation of the portions of the Swan Falls Agreement
pertaining to the “trust water” provision. IIdaho Power is thus seeking reformation of the Swan
Falls Agreement regarding the existence of trust water. The State of Idaho argues that the SRBA
Court lacks jurisdiction to reform portions of the Swan Falls Agreement. The Court agrees in
part. To the extent an agreement inaccurately reflects actual conditions on the ground making
definition or administration of the right impossible or unclear, this Court may reform the
agreement. An examplé of such a situation would be a case involving is a series of mense
conveyances of land with appurtenant water rights where the land has been repeatedly split into
smaller parcels where some of the instruments of conveyance expressly address water rights and
others are silent. Ultimately, the sum of the quantity of the claims appurtenant to the individual
parcels cannot exceed the original parent right from which the rights were split. Often the
aggregate SRBA claims exceed the total quantity granted in the original right, requiring the
Court to trace the chains of title determine what was decreed. The essence of the agreement is
critical to determine how the right is decreed in each case. However, reformation of an
agreement having nothing to do with the definition or administration of a water right or other
defenses to the validity of a contract may be outside of the jurisdiction of the SRBA. See
Bischoff, 130 Idaho at 456, 943 P.2d at 46. At this early stage of the proceeding, it is too early
for the Court to determine how the disputed “trust” provision may affect the definition or
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administration of Idaho Power’s water rights. Therefore dismissal or transfer of the

reformation cause of action would be premature.

D. The Director of IDWR or IDWR cannot be parties to the SRBA.

Idaho Power has sought preliminary and permanent injunctive relief against the Director
of IDWR and IDWR. The State of Idaho asserts as a basis for its Motion to Dismiss that the
Director or the Idaho Department of Water Resources cannot be a party to the SRBA. Idaho
Power argues that in addition to filing the matter in the SRBA, this Judge also has the capacity to
hear the matter in his capacity as district judge. Whether or not this Court can hear the case in
its capacity as a district judge, the Complaint and Petition were filed in the SRBA and this Court
agrees with the State that IDWR cannot be a party to the SRBA. LC. § 42-1401A(3) {defining
role of director and department in SRBA); see also In Re SRBA Case No. 39576, Twin Falls
Canal Co. v. IDWR, 127 1daho 688 (1995) (declaratory judgment action against IDWR may not
be brought in the SRBA). This Court does however, have jurisdiction to decide the preliminary
issues involving the meaning of the Swan Falls Agreement which defines the scope and
administration of Idaho Power’s hydropower rights. These issues must first be resolved before
any determination on the issues of compliance and enforcement of the decree can be made by
this Court or any other court or administrative body. Except for the hydropower rights in basin
36, no partial decrees have been issued which define the elements and scope of Idaho Power’s
water rights. Following the determination of the preliminary issues regarding the scope of [daho
Power’s water rights, this Court will transfer the issues of compliance and enforcement to an
administrative body or a court of appropriate jurisdiction. ,

The Court recognizes, however, that one of Idaho Power’s causes of action could require
resolution before adjudication of the water right claims in question. Specifically, Idaho Power
seeks a preliminary injunction “ordering IDWR to ‘take reasonable steps in its administration of
water rights in the Snake River basin, and therefore to meet its obligation to insure and guarantee
the Swan Falls Daily Minimum Flows . .. .”” Complaint p.26, ¥.G. One i'eading of this cause of
action is a request for immediate relief if flows at the Murphy Gauge are expected to be less than

3,900 cfs at some point in the summer. Should this be the case the Court will revisit the issne
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upon appropriate motion.> The Court notes that interim administration has not been ordered for
Basin 02 and so a motion for temporary relief pending interim administeation may be brought
before the SRBA Court. However, IDWR need not be named a party in order for the Court to
fashion such temporary relief. o -
Accordingly, pursuant to 401 § 11 and LR.C.P. 42, the causes of action for
preliminary and permanent injunctive relief brought specifically against the Director of
IDWR and IDWR are separated from the remaining causes of action and stayed pending

resolution of the remaining issues or until further order of the Court.

E. The Court cannot order the Idaho Attorney General to repeal Idaho Attorney General
Opinion 06-2.

As part the injunctive relief sought, Idaho Power also seeks an order from this Court
repealing Idaho Attorney General Opinion 06-2 on the basis that it is erroneous as a matter of
law and a breach of the Swan Falls Agreement. Attorney General Opinion 06-2 addresses the
issue of whether under the terms of the Swan Falls Agreement, Idaho Power subordinated its
hydropower rights to recharge. The Attorney General opinion may represent the State’s position
on interpretation of the Swan Falls Agreement but it is not an adjudication or judicial
determination of Idaho Power’s hydropower rights. Once the scope of Idaho Power’s water
rights, including subordination to recharge, has been fuily litigated, all parties will be obligated
to abide by the terms of the decrees ultimately issued, whatever those terms may be.

The Attorney General performs legal services and provides legal advice to the State and
its departments, agencies, offices and officers. One of the duties of the Attorney General is: “To
give an opinion in writing, without fee, to the legislature or either house thereof, or any senator
or representative . . , when requested, upon any question of law relating to their respective
offices.” I.C. § 67-1401(6). Attorney General’s Opinions are not binding on the court but they
are entitled to consideration. Echo Ranch, Inc. v. State of Idaho ex rel. Evans, 107 Idaho 808,

* For reasons of judicial economy, if any portion of the case requires transfer to a district court ot: approqri_ate o
Jurisdiction, the Court intends to transfer those portions of the case to the District Court for the Fifth Judicial District
in Twin falls County and request that the administrative Judge assign the case to the undersigned.
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811, 693 P.2d 454, 457 (1984), see also State v. Bennett, 142 1daho 166, 173, 125 P.3d 522, 529
(2005) (Jones, J., concurring in part and dissenting in part). In a case such as this one, where the
State and its officers and agencies are named as parties, and the Attorney General’s Opinion
deals with the subject matter and merits of the case, the Court would tend to give the Attorney
General’s Opinion the same weight as any other argument of counsel. The Court, if requested to

do so, would consider the Opinion (subject to admissibility) but only in the same way that it
considers the arguments raised by the attorneys representing all of the parties in the case. The
Court can find no authority standing for the proposition that it or any other court can order the
Attorney General to repeal Attorney General’s Opinion No. 06-02 nor is the Court persuaded =
that there is any reason t0 do so as a matter of law. Idaho Power has failed to state a claim upon
which relief can be granted. LR.C.P. 12(b)(6).

Therefore, Idaho Power’s cause of action for a preliminary injunction ordering the

Attorney General to repeal Opinion No. 06-02 shall be dismissed.

2. ORDER ON MOTION TO STAY OR CONSOLIDATE

Idaho Power filed a motion to stay the proceedings on Idaho Power’s hydropower water
right in Basin 02, 36, and 37 pending the outcome of the proceedings on Idaho Power’s
Complaint and Petition or alternatively to have the subcases consolidated and heard in a single
proceeding. Idaho Power filed a motion to stay the proceedings in Basin-Wide Issue 13. The
Court finds that the issues raised in the Complaint and Petition and the Counterclaim, which are
in the jurisdiction of the SRBA, can be resolved in conjunction with the objection and response
resolution process set forth in AO! and therefore a special proceeding on the Complaint and
Petition is unnecessary because the Director's Report’s have been filed for all of the subject
hydropower claims. Thé Court also finds that consolidation is appropriate because the issues
raised by Idaho Power are common to all of its hydropower claims covered under the Swan Falls
Agreement and share r;ommon issues of law and fact. For purposes of judicial economy the

issues should be resolved in a commeon proceeding rather than in three separate proceedings

before the different special masters.
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In Basins 36 and 37, the time for filing objections has expired. The Director’s Report for
Irrigation and Other Uses, Reporting Area Basin 02 was filed on December 28, 2006. The
objection period closes on December 5, 2007. The Court has considered moving the objection
period to an earlier date for the claims in Basin 02 in order to expedite hearing all of Idaho
Power’s hydropower claims together. As a practical matter, the notice requirements of such a
change would result in a relatively short time-savings and may not entirely eliminate the
potential for a due process challenge by a party trying to later enter the consolidated subcase.
Furthermore, it is likely that the parties will need to conduct discovery and that they will need
adequate time to prepare for trial. The court has determined that a more practical approach would
be to stay the proceedings, except discovery, until the close of the objection pericd in Basin 02,
The issues shall then be set for trial thereafter.

Therefore, THE FOLLOWING ARE HEREBY ORDERED:

A Separation and Consolidation of Issues: Pursuant to 407 §11 and L.R.C.P 42, in order
to avoid unnecessary costs or delay, issues pertaining to ownership and interpretation and/or
application of the Swan Falis Agreement in subcases 36-02013, 36-02018, 36-02026, 37-02128,
37-02471, 37-02472, 37-20709, 37-20710 and with respect to claims for which no abjections
have yet been filed, including 02-02057, 02-02001A, 02-2001B, 02-02059, 02- 02060, 02-02064,
02-02065, 02-02056 02-02036, 02-02032 A & B, 02-04000 A & B, 02-04001 A & B and 02-
00100, shall be separated and consolidated with subcase 92-23 into a smgle consolidated subcase

for purposes of resolution.

B. Designation of Consolidated Subcase: The consolidated subcase shall be designated as
Consolidated Subcase 92-23. Future pleadings addressed to the issues of ownership and
interpretation and/or application of the Swan Falls Agreement should be filed in said

consolidated subcase.

C. Limited Order Rescinding Orders of Reference: The Orders of Reference for the
above named subcases are hereby rescinded as to issues of ownership and interpretation and/or
application of the Swan Falls Agreement only. The consolidated subcase shail proceed before the
SRBA Presiding Judge. Matters other than ownership of the water rights and interpretation _
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and/or application of the Swan Falls Agreement shall remain with the assigned special master

and may proceed as determined by the special master.

D.  Stay of Proceedings Other than Discovery: The proceedings in Consolidated Subcase
92-23, with the exception of discovery, are stayed pending the close of the objection period for

* Basin 02 on December 5,2007. However, the parties may commence discovery.

E. Notice of Scheduling and Status Conference: A scheduling and status conference is set
for 3 p.m. on Tuesday, December 17, 2007, at the Snake River Basin Adjudication Courthouse,
253 - 3™ Avenue North, Twin Falls. Parties may participate by telephone by dialing the
number 1-918-583-3445 and when prompted entering code 406128.

F. Status of Basin Wide Issue 13: The Court views the proceedings in Basin-Wide Issue
13 as being stayed also pending the close of the objection period in Basin 02. The Court will set
a stétus conference by separate notice to also be held on December 17, 2007, for purposes of
determining whether the issues in Consolidated Subcase 92-23 need to be resolved before the

Court can address Basin-Wide Issue 13.

Dated: July 23, 2007

W(NIET.%SON
1ding Judge

Snake River Basin Adjudication
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) RELIEF
)
STIPULATION

The State of Idaho and Idaho Power Company (“the Parties™), By and thréugh :
their counsel of r‘ecord, hereby stipulate and agree to the following:

L. Dismissal without prejudice of the “First Claim for Relief” alleged in the
“Complaint And Petition For Declaratory And Injunctive Relief” filed by Idaho Power
Company in this Consolidéted Subcase on May 10, 2007 (“Complaint™) to the eﬁterif it
seeks a factual declaration that wﬁen the Swan Falls Agreement was executed in 1984,
the Snake River tributary to the Murphy Gage, including surface and ground water in the
Eastern Snake Plain Aquifer (“ESPA™), was over appropriated; and also to the extent it
seeks a factual declaration that when the Swan Falls Agreement was executed in 1984,
there was no unapprqpriated water available on a firm, average daily basis in the Snake
River Basin tributary to the Murphy Gage, including surface and ground water in the '
ESPA.

2. Dismissal with prejudice of the remainder of the “First Claim for Relief”
alleged in the Complaint.

3. Dismissal with prejudice of the “Second Claim for Relief” alleged in the

Complaint.

4. Dismissal with prejudice of the “Third Claim for Relief” alleged in the

Complaint.
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5. Dismissal with prejudice of the “Fourth Claim for Relief” alleged in the

Complaint.

| 6. Dismissal with prejudice of the “Fifth Claim for Relief” alleged in the

Complaint to the extent it seeks declarations that water rights 36-020 13, 37-02128, 37-
02472, 37-02471, 37-20709, 37-20710, 36-02018, 36-02026, 02-02057, 02-02001A, 02-
'02001B, 02-02059, 02-02060, 02-02064, 02-02065, 02-02056, 02-02036, 02-02032A,
02-02032B, 02-04000A, 02-04000B, 02-04001A, 02-04001B, 02-00100 and 02-10135
are not subordinate or may not be subordinated, through the Swan Falls Settlement or
otherwise, to the use of water for ground water recharge.

7. Dismissal without prcjudic;a of the “Fifth Claim for Relief” alleged in the
Cbmplaint with regard to any other water rights held by Idaho Power Company.

8. Dismissal without prejudice of the “Sixth Claim for Relief” alleged in the
Complaint.

9. Dismissal with prejudice of the “Seventh Claim for Relief” alleged in the
Complaint to the extent it seeks injunctions ordering the Idaho Attorney General to repeal
Idaho Attorney General Opinion 06-2.

10, Dismissal with prejudice of the “Seventh Claim for Relief” alleged in the
Complaint to the extent of any challenge to the State of Idaho’s claim of legal title to the
hydropower water rights held in trust by the State pursuant to the Swan Falls Settlement.

11. Dismissal without prejudice of the remainder of the “Seventh Claim for
Relief” alleged in the Complaint,

12. Each of the Parties will bear its own costs and fees for this Consolidated

Subcase.
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13. Any remaining claims in the Complaint are dismissed with prejudice.

14. The proposed “Order Dismissing Complaint And Petition For Declaratory
And Injunctive Relief” attached hereto is consistent with this Stipulation,

15. Neither party will appeal any part of the “Memorandum Decision And Order
On Cross-Moti&ns For Summary Judgment” entered in this Consolidated Subcase on
April 18, 2008. The “Memorandum Decision And Order On Cross-Motions For
Summary Judgment” is a final decision that is binding between the Parties and their
respective successors and assigns.

14. This Stipulation is contingent upon entry of partial decrees for the
hydropower water rights at issue in this Consolidated Subcase in the form proposed by
the Parties, and will become effective and binding only upon entry of such partial
decrees. If the SRBA District Court does not enter such partial decrees within ninety (90)
days of the filing of this Stipulation, or if the SRBA District Court enters partial decrees
different from those proposed by the Parties, then either Party shall have the optioh in its
sole and absolute discretion to declare this Stipulation void and without any effect.

JOINT MOTION TO DISMISS COMPLAINT AND PETITION
FOR DECLARATORY AND INJUNCTIVE RELIEF

The State of Idaho and Idaho Power Company, by and through their counsel of
record, hereby joiﬁtly mové this Court to dismiss the Complaint And Petition For
Declaratory And Injunctive Relief pursuant to the Parties’ “Stipulation,” above. Attached
hereto is the Parties’ proposed form of dismissal order.

The State and Idaho Power further request that the Court set a status conference to
determine whether there is any opposition to this joint motion. Should there be

opposition, the State and Idaho Power request oral argument on this joint motion and that
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this Court set a briefing and hearing schedule. The State and Idaho Power further request
that this joint motion be heard and coﬁsidered togetﬁer with the State of Idaho’s and
Idaho Power Company ’s.Jo'int Motion for Entry QfPartial Decrees Re: Water:‘ R:ghts m o
Basin 02 and Basin 37, the State Of Idaho’s And Idaho Power Cbmpany s Joint Motion
To Modify Partial Decrees Re: Water Rights 36-02013, 36-02018 And 36-02026, and the

- State of ldaho’s and Idaho Power Company’s Joint Motion to Consolidate Water Right
02-10135 Into Consolidated Subcase 00-92023, all of which are filed herewith.

Respectfully submitted this 25th day of June 2009, |

STATE OF IDAHO A IDAHO POWER COMPANY

LAWRENCE G. WASDEN

AMES C. TUCKER T

Attorney General Senior Attormey

Office of the Attorney General Idaho Power Company
State of Idaho P.O. Box 70

P.O. Box 83720 Boise, Idaho 83707
Boise, Idaho 83720-0010 (208) 388-2112

(208) 334-2400
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 25™ day of June 2009, I caused a true and
correct copy of the STATE OF IDAHO’S AND IDAHO POWER COMPANY'S
STIPULATION AND MOTION TO DISMISS COMPLAINT AND PETITION FOR
DECLARATORY AND INJUNCTIVE RELIEF to be served on the following partles by

the indicated methods

Clerk of the SRBA Court

253 Third Avenue North

P.O. Box 2707

Twin Falls, Idaho 83303-2707

Idaho Power Company
Represented by:

James C. Tucker

P.O. Box 70

1221 W. Idaho

Boise, ID 83707

Idaho Power Company
Represented by:

James S. Lochhead

Mark J. Mathews

Michael A. Gheleta

Michelle C. Kales

Brownstein Hyatt Farber Shreck

410 17" Street, Ste. 2200

Denver, CO 80202-4432

Idaho Power Company
Represented by

John K. Simpson

Shelley M. Davis

1010 W, Jefferson, Suite 102

Boise, ID 83701-2139

[]U.S. Mail

X Hand Delivery

[] Certified Mail, Return Recelpt Requested
[[] Overnight Mail

[] Facsimile: 208-736-2121

B U.S. Mail

[_] Hand Delivery

[ ] Certified Mail, Return Receipt Requested
(] Overnight Mail

] Facsimile: 208.388.6935

(X E-mail: jtucker2@idahopower.com

] U.S. Mail

[_] Hand Delivery

[_] Certified Mail, Return Receipt Requested
["1 Overnight Mail

[_] Facsimile: 303.223.0904

(X] E-mail: mgheleta@bhfs.com

E-mail: jlochhead@bhfs.com

[JU.s. Mail

04 Hand Delivery

[] Certified Mail, Return Receipt Requested
[] Overnight Mail

[] Facsimile: 208.344.6034

E-mail: smd@idahowaters.com
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IDWR Document Depository
P.0O. Box 83720
Boise, ID 83720-0098

Chief, Natural Resources Division
Office of the Attorney General

. State of [daho

P.O. Box 44449
Boise, Idaho 83720-4449

United States Department of Justice
Environment & Natural Resources
Division

- 550 West Fort Street

MSC 033
Boise, 1D 83724

Randall C. Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey,
Chartered

P.0. Box 1391

Pocatello, Idaho 83204-1391

Josephine Beeman

Beeman & Associates, P.C.
409 W. Jefferson Street
Boise, Idaho 83702

Jerry R. Rigby

Rigby Andrus & Moeller, CHTD.
P.O. Box 250

Rexburg, ID 83440

(] U.S. Mail

[ ] Hand Delivery _

[] Certified Mail, Return Receipt Requested
[) Overnight Mail

[ ] Facsimile:
[X Statehouse Mail

] U.S. Mail
[ ] Hand Delivery

.[] Certified Mail, Return Receipt Requested

(] Overnight Mait
(] Facsimile:

Not Applicable

U.S. Mail
["] Hand Delivery
[ ] Certified Mail, Return Receipt Requested
[1 Overnight Mail
[] Facsimile:

U.S. Mail
(] Hand Delivery
[ Certified Mail, Return Receipt Requested
[] Overnight Mail
] Facsimile:

X E-mail: cmm@racinelaw.net

[X) U.S. Mail
("] Hand Delivery
[] Certified Mail, Return Receipt Requested
(] Overnight Mail
[] Facsimile:

] E-mail: jo.beeman@beemanlaw.com

[X] U.S. Mail

[_] Hand Delivery

[[] Certified Mail, Return Receipt Requested
] Ovemight Mail

[] Facsimile:
X E-mail: jrigby@rex-law.com
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Dana Hostetter ' X U.S. Mail

Hostetter Law Office (] Hand Delivery
608 West Franklin (] Certified Mail, Return Receipt Requested
Boise, Idaho 83702 (] Overnight Mail

[ ] Facsimile:

E-mail: dana@jidahowaterlaw.com
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ADDENDUM E

RESOURCES AND ENVIRONMENT
COMMITTEE PUBLIC HEARING MINUTES,
DATED JANUARY 21, 1985




RESOURCES AND ENVIRCIMENT CCOMITTEER

PORLIC HEARING

MINUTES
TIME: January 21, 1985, 7:00 P.M.
PLACE: Rocm 420, Statehouse, Boise, Idsho
SUBRJECT: _SB 1006 and SB 1G0OB KELATING TO SWAN FALLS AGHEEMENT
PRESENT: All menbers of the Senate Rescurces Camittee except Senator

Kiebert, Fourteen mambers of the Bouse Resources Committee
were also present. .

The hearing was chaired by Senator Laird Noh who explained the hearing was for
the purpose of hearing testimony on the multi package agresment dealing with
Swan Falls. The main two bills for consideration tonight are SB 1006 and

5B 1008. Briefly SB 1008 would implement the state's authority under the 1928
amendment to the Idaho Constitutien to limit and regulate the use of water
for power purposes, It would alse add notice and publication requirements
when the Department of Water Resources receives a water right application and
gets out the nature and extent of water xights for power pirposes.

SB 1006 is to provide statutory authority to the Director of the Department of
Water Raspurces to suspend issuance of water right permits or other action on
permits or pexmit applicatims when necessary. The bill would also give the
Director the authority to pramlgate rules and regulations.

There were nine people who signed up to testify before the meeting with two more
asking to testify at the meeting. There were approximataly 75 people in attendance,
The three parties who worked on the agreement were also reprasented; Pat Kole

frem the Attorney General's office, Tam Nelsan, representing Idaho Power and Pat
‘Costelle from the Governor's office.

PAT COSTELIO, the Govermpx's chief legal advisor, explained the bills are part

of a larger campromise package that was arrived at between the Governor and Idaho
Power and Attormey Jim Jones this summer ard late fall, The agreement came abeout
from a controversey over hydroelectic assets and other heneficial uses, especially
agriculture. In the past several years interests have been at odds at how we
should allocate the water of Snake River, After ysars of struggling over thisg
issue the Goverrnor concluded it was essential at this point to end this com-
troversey if possible and to try and came up with a fair compramise that balanced
the interests. The five pieces of legislation that have been introduced so far
in the legislature as well as one that will be introduced in the next week or

sa, are the core of the agreement thatwas entered into. In order to implement
the agreement, all of these pieces of this legislation need to pass. Mr.

_ Costello at this point briefly went over the legislation pointing out the
various features of the agreement and the reasoning behind them., A final
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benefit in this agreement is that hopefully agreement can be reached without
enommcus  litigation: gosts to the state and power compary and ultimately to the
ratepayers and without an inordinate delay. If the legislation is adopted, the
Water Resources Department by the end of the year will be aple to begin
Processing applications for water uses on the Snake under the new management
criteria we have proposed.

PAT KOLE, fram the Attorney General's office, said thres results were attenpted
in the negotiations. The first, to give effect to the philosophy that Idaho
water belongs primarily in the state of Idahe and used here. Secondly, that
decisions as tO the use and allocations of Idaho water must be made here by Idaho
public officials and third in the future in order t6 protect Idaho from potential
threats not only from the federal government but frem our downstream sister states,
we needed to get this issue resolved and present a united front to protect our
water uders. I believe the agreemant that we have arrived at achieves all three
of these goals. The important thing is that where the line i8 drawn is not
magic, it what has been achieved is if the line has been drawn in the wrong spot,
the legislators will be able to come back and redraw the line in the future at

a different spot. Believe that is an important element of this package. It
restores control cver Idaho water to members of the legislature.

T NELSCN, attorney for Idaho Power, believes there is one thing to keep in mind
on this. The approval of this package is necessarily chopped up, 30 you only

see pieces of it now and then in the legislature. Remember it was negotiated by
us and approved by the pringiples as a package and should be accepted or re-
jected am A package. For your information as to where the rest of the conditions
for implamentation are, a petition has been filed with the Idsho PUC by the Power
CGompany. The PUC has deferved agtion on that petition until the legislature

has acted. A petition has been filed with the FERC and the time for inter-
vention has xun and to my knowledge there has been one intervention by the National
Marine Fishery Service at the Pederal Energy Regulatory Cawnission. The bill on
adjudication was introduced for printing today in the House and a bill on PUC is
in the Senate State Affairs. The Covpany determined that no filing was needed
with the PUC of Oregon so none has been made. The amendments to the state water
place have been proposed to the Water Rescurce Board and they will be going to
public hearings beginning next week. It is recognized there are pieces of this
agreement no ane loves, but as a package, it is a rational, well balanced, re-
sclution of the litigation that fostered the negotiationg.

MARJORIE G. HAYES, Idaho Consumer Affairs, spoke against the legislation and
would like to see the Swan Falls water continue campletely unsubordinated. (A

copy of the eestimony is gttached)

SHERL CHAPMAN, Director of Idaho Water Users Associaticn, Inc., spoke in favor
of the lagislation. In a recent convention of water users here in Boise, after
much discussion, the members voted with the except of a few members, to support
this package. It is the feeling it is time to settle this issue which he had
fought lormg and hard, but now feels this agreement is a fair way to settle it.
They urge favorable oonsideraticn of the bills.
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HAROLD C. MILES, speaking for the Golden Eagle Audubon Society ard the Idaho

Wildlife Federation, was mot in favor of the legislaticn as believes it does not

serve the public interest of most. Idahoans nor take steps to preserve its
fisheries, recreation, riparian, water fowl and raptor values, Also the low
electrical rates in the state due principally o the Company's large hydro
generating capacity is an ecomomic value to Idsho's econamy. (A copy of the
testimeny 18 attached).

BEN CAVANESS, attorney fran American Falls, speaking for himself, said SB 1006

is relatively non-controversial. Water users have no objections to this but hope
that the Director of Water Rasources would not keep a moyitorium indefinitely
but make sae decisions on pemmits. As a water user and an attormey wix works
extensively in the water area, he felt that the overall package is a fair one
for all concerned and as fairly as possible reconcils the conflicting uses for
the limited resource of water in this state, He comended both bills and asked
for a favorable consideratiom, - ‘

FRED STEWART, & waber user, spoke against this agreement, as he believes it sets
Up a vehicie to give our water to California. Mr. Stewart's testimeny covered a
"wide" range; from the bills in question to the history of how this problem came
about. He strongly opposes the agreement. {Scme supporting information he handed
out is attached). _ _

FORREST HYMRS, speaking for the Idaho Water Rights Defense Group, made up of
business people, agriemultural interest, recreational interests, professional
interests and domestic interests, spake in support of the two pieces of legis-
lation, He said not all the people in the lawsuit were released by Idaho Powar,
bt they realize they will have to live by this agreement. When the people of
the state lock at this agreement, it would seem this is the best agreement for
the pacple of the state.

L

SENATOR HORSCH, I &m sure your group has analyzed this legislation. DO you see
holes in this legislation that would give cur water to California?

MR. HYMAS We do not see this as a problem as the public interest criteria would
caoveaer that. .

JOHN HATCH, Oirector, Public Affairs for the Faum Bureau, said as a whole the
Farm Bureau does support the agreement. The Burean has been jnvalved in this
issye since its inception. It has been a very difficult issue for the farm
commmnity and it has been difficult for them to accept the package. It is a
compramdse and I woutd urge the Committee not to tamper with it. The following
policy was adopted at gur convention in Decerber: "We support a state of Idaho
negotiated settlement with Idaho Power as a solution to the Swan Falls lissue.
This should include a contractual agreament by Idaho Power to allow state
appropriation of water for upstream development down to the statutory minlmm
Flow of 3800 cfs in the surmer and 5700 cfs in the winter at Murphy. This also
shauld include complete adjudication of the Snake River and its tributaries
above Lewiston to be paid for by an equitable distribution of the costs among
all said parties."

JOHN RINFT, attorney, representing the Salmon River Hydro Compeny. This cumpany
onsists of 27 small hydropower projects. All of these projects are located on
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the main reaches of the main Salmon and the Little Salmon, all well akove Swan
Falls. All of these projects have received preliminary permits from FERC or
examptions or have licenses pending. All are bonda fide projects that are
under way. He is not here tenight to attack the agreement, but rather here to
make some copments on the bills that he feels would add to the overall agree-
ment and addressing concerns of the small hydropower projects. Mr. Runft felt
severg) provisions atfecting small hydros should be clarified or changad. He
expressed concern ahout their water permits which night be too short to allow
econamic development. (Statement attached)

PAT FORD, speaking for himself, expressed support for SB 1006 and directed his

caments toward SB 1008, leoking at that bill fram the point of fish and wildlife

and recreation; specifically at the public interest criteria. He expressed that
this was a fragile package and hoped his corments would be taken in the spirit
of helping to make this bill a better one. His commants were directed toward

the five criteria for public intersst with regard to fish and wildlife and re-
creation which he feels have not been dealt with adequately and feels they can
be dealt with without destroying the entire package. He urged the consideration
of adding the criteria that does mention fish and wildlife and recreation in the
same way hydropower is mentianed.

Al POTERGILL, Director of Idaho Coalition, felt the electrical consumers would

be paying a very high price for the benefit of new irrigation development and the

agreenent could be made fair with an amendment requiring other consumars to be
fully compensated for the cost of reducing the Snake River's flow and for the

cost of serving new irrigation or other major additions to energy demand created
- by reducing the river's flow. 'The BUC could determine what the costs are and

impose charges on the new loads to recover the cost. In sumrary, the interest
of consumers was ignored when this agreement was put together.

ART MARTINS, representing the Little“Pilgrim Irrigation Company, believes this
agreement 1s a job well done and the answer to a situation that has been un-
resolved for too many years. (Testimoty attached)

There being no more peocple wishing to testify, the meeting was adjourned at
9:30 P.M, ‘




L@ NP IDAHO CONSUMER AFFAIRS, INC.

AFFILIATE OF CONSUMER FEDERATION OF AMERICA

OLD BOISE /7 104 NORTH 6TH / SUITE 3 / BOISE, IDAHO B3709
TELEPHONE: 208 / 343-3554

T e e rop— e T T e i ks AT e e —— L N Vot L e a

HEARING BRFORE THE LEGISLATURE ON THE SWAN FALLS 138UL
January 21, 195

Mr., Chairman... Gentlemen,

1 appeared before you Last year on this issue and was the next to the
lagt to be heard.., Thie gave me time to hear Mr Perry Swisher of the
Liaho Publtc Utilities Commission as he gave his impassioned appeal to
thiss body not to gei into this Pandoras hox because of the legal rami-
fications that would ensue from a "taking" of a water right from The
Idaho Power Company . He warned that a Circuit Court Judge in San-
Francisco would be making a determination upon a cubject about which
he had very little knowledge,.. That Judge would be determining the
, future of our water in Idaho.., After he left, a lawyer, whe had earlier
identified himself as the legal counsel for a group of Irrigators,
called out that Mr, Swisher did not know anything about water and :
this was picked up and repeated all around the rcom. 1 couldn't believe
my ears, for water is the base of our hydro-slectric system in Idahg
and Mr, Swisher Lo one af our three Conmissioners on £nergy...To show
his ability to asgess a problem we now only have to logk at a case that
is on file at the Public Utilities Commission . A Declaratory Order
there is awaiting the outcome of this Legislative Session, It states
" Regarding Agraement Dated October 25, 1984, amang the State of Idaho,

by and through the Governor, John V¥, %vans, in his official capacity
as_Qovernor, Jim Jones in Official éapacity as_Attorney General of the
state pf ldaho, and the_Idaho Power Compan vee 1T woﬁig appear that
the ldaho Power Company Officials  are putiing on public notice that
any 8ffect upon the Idaho Power Couwpany'g hydro generation by this
taking process will not be grounds for a finding or an order reducing
Idaho Power Company's present or future revenue requirement or any
future rate, tariff, schedule or charge.., One cannot Nelp but admire
Tdaho Power Company's percipiency, for they are & business and must
keep Ilnancially healthy, but I tremble for-the rate payers in the Idaho
Power territory, for we may very likely be paying for a dead horse, if
this madness of dividing up anothe:‘'s resource centinunes,

Ancther aspect to this case Ls mgain in the legal area.,.. If the Governor
and the Attorney General of this State can take a water right that has
ceen declarsd by the Supreme Court of the State ( opinion # 49, 1983 )

as being unsubocrdinated to upstream diversion and consumptive use, what
is goling te stop them or any future Governor and Attorney General from
doing the same %o.you, and you, and you? This is a dangerous precedent,
both for now and for future generations, '




There is another road thet we can choose %0 Iollow... One which would
maintain the 6,065 ¢fs, which has been the average minimdm daily dis-
charge at Marphy for the past twenty three ( 23 ) years( records of the
United States Ceoleogical Survey ) and let it work for us to help re-
place the very scarce capital ihat is the root of our strupsle to meey
the economic needs of our schools, our so¢ial programs, our build-
indugtries, and our Service Organizations in Idaho.

For there is a very exciting movement taking place in the dorthwest, ,,
gur own Peter Johnson, who a8 you Know i3 the Director ofF ihe Nonneville
Power fdminigtration, is returning the cheaper proference powerr to the
puclic to whom it was, by law, originally iaetended ( see chp 720, T4tn
coagress, 1st Session, Aug 20, 1927). ile is doing this theousn thes
Investor Owned Dtilities of which Idaho Powe Tcmpany, is one,

This is the essence of the plan that is being proposed:

" The Firm Displacement Power Concept was first proposed as a rats in
BPA's 1985 Rate Case, ''he concept would allow utilities to buy power
from BPA to serve their Pacifie dorthwest loads, displacing power from
their own generating resources currvently used to meet reglonal loads,
This would increase the amount of power the utilities would have to
sell to California on a firm basis, !

The key to this concept is_firm power; for the Morthwest Utilities have
been selling their surplus non—1Lrm aneriy to CGalifornia for yoears at
unbelievably cheap rates,.. My husband and I attended an Energy Coufer~
cnce in Seattle, Washington where this concept was under discussion, We

were told by one of falifornia's Energy Commissiocners that they were
nuying non-firm pows¥ for 'miLls®, Dut would De wllling to pay anywhere
from five (5¢) %o nirne (9¢) a kw hr, ( depending upon our skill in bap-
gaining )for firm power,.. With firm pover, a power upon which they
could cepend, thiy could woth-D1ll their costly oid fired planie.,.
At the minimal five cent {5¢) per kw hr we could superinsulate every
home and mobil home in the Pacific Northwest Utilities Service Areas,
thus generating an additional source of energy )... This should he
done without cost to the Consumer, for they have initially vaid, througn.
their Laxes, for the devslopment of the preference power which will be
sold Dy the BFA to make this plan possible,

A Uureau of Reclamation water Heport for Brownlee shows that over a
Fifty (B0) yeay period there have bean severn (7) dry years which leaves
Torty three (43) years with average or better water,., In order for

the Invesgtor Owned Utilities te protect their own Concumers from rate
increases during those short fall years 2 sum should be set amide

to purchass power, The true interest, adjusted to inflation, could

fro te the Investor Owned Utilities fer collecting, .handling, and book-
keeping costs for this operatiom,

ing more point... There is very likely a poosibility that the Investep
Ywied ttilities will really get involved in going after euergy to market.
A very negative conotation would be a shift to the development of low
head hydro in the aaadromous fish cpawninsm streams. .., These fish require
pristine water for spawning and rearing purposes ,.. We Should consSider
putiing in place the following:

(1} A wmoratorium on any development in the anadromous fish spawning
areas of our State for we arz going to need to restore that high grade
protien source for a rapidly expanding Hational and warld Population,

{2) Ve are going to need stiff building codes 1o protect the integrity
oi 4’ guper-insulation vrogram, It is my understanding from talking %o
somez of the people at the liood River Proiect that tha States of Sregon
and Washingtion alrvady have thede 1n place in anlicipation of an early

atart,




In summary it woul? appear that we have the following choices to mage,ie:

{1} Do continue the subordination of the Swan Falls water, whica by
Court Decree has been determined to belong to another,.. A taking oprocess,

(2) Leave this decision to a lower court, where it belenge, hoping
that they will sustain the Supreme Court Decisicn for nmow ,., letiing
this water stay in the Snake to help generale capital for our schools,
our social programs, our building industries, a2nd our service organiza-
tion$.., If, in fifteen {15) years or so, the vast agricultural surpluses
have been reduced and we wduld zot ve further jeapordizing the price
for farmsrs by over=production, we might take another look at this
isBue,,. for if the water is left in the Snake for the production of
eneygy, it is not going anywhere.., There is another very important
factor to consider here,.. California is becoming desparate for water,
I1f our nydrp system 18 working to produce energy for them, they are
nat likely to cut their own throats to get at our water,

DP as el S eyt

Marjorie G, Hayes .
Idaho Consumey Affajrs,Inc.

WE C“R¥ ABCUT YOU.




Gotdden Sagle Audibon Focietly

CHAPTER OF THE NATIONAL AUDUBON SOCIETY
P.O. BOX 8261, BOISE, 1D 83707

January 1%, 1985

TESTIMONY OF THE GOLDEN EAGLE AUDUBON SOCIETY &
THE TOAHO WILDLIFE FEDERATION submitted to the
Idaho Ssnstes Resources snd Environment Committee
on Monday, Janusary 21, 1985 in Boise, Idsho,, by:

¥r, Hareld C, ¥iles, Authorized spokesperson for
both organizaticns.

Chairman Roh and wembers of the Committes,

My nrame is Harold . Miles, residing at 316 Fifteenth Ave, Sénth, Nampa ,
Idaho 83651, and I am reprssenting the Golden Xagle Chapter of the Kational
Audubon 3Jecisty, and tha Idsho Wildlife Federation affilliate of the National
Wildlife Federation at this hearing comcerning $.B. 1006 and S.B. lDQS in partice
ular, consequently we wish to submit the following changes and comments to these
propoaed pieces of lazislation; first, thanking the Comxittee for allewing us to
present testimony coneerning gur views regarding the Swan Fallg coniroversy.

Relative to 9,B, 1006, we request that at the end of the sentence in
Seqtion 1 (3) instead of the period after the word “water » gomma be inserted
and the following words be added, "to insure an adequate supply of water, at all
timas, in all major streams to aupport the geme fish fishery.!

Ar previously stated, we have grave concern regerding 8.B, 1008, consecuently,

we proposs the following additions and delstions to this bill's languege.

Section 1 (5)(d) lines 30-32, we feel limiting water to only those with suf-
ficient financial rmsscurces, &2 the language implies, will preclude smsll irriza.
tors from further irrigation develepment.

Section 1 (5)(s) lins 34, after the word usa, alcﬁmma instead of a periocd,
adding,"and msintaining the sport fishery in the loeal streams in accordapce with

the recommenditions of the Idaho Departmant of Fish & Came*,

(1}
GOLDEN EAGLE AUDUBON SOCIETY

BEATHALA SANTYLWESY g L
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Sectién é (1) line 5 after the worda*mintmun flow" 4inesrt a comma instead of
a period and adding, "providing Idsho Power Co's (IPCo) water rights for its
Swarn Fnlislﬁam are maintained in accordance witﬁ the 1983 opinion No, 49 of the
Idaho Supreme Court,.*

'S;etinn 2 (2) line 16, after the word *ldaho." strike the following sentence
whish ends on line 18.

Bection 2 (3) 1ine 24, sfter the word “Idaho.* st&ike the‘rdliowihg senience
which ends on line 26.

Sectlon 2 (5 & 6) atrike these two subfections beginning on line 32 and
ending on line 48,

Section 3 (2)(a; line 13 sfter words, “ahail ¢consider” remove "t* and
add, | "maintaining adequate straam'rlaus to maintain the sport
fishery in accordance with the latest stream survey of stream's resches, or the
recommendation of the Idaho Department of Fish & Came in the sbsence of & Survey
for that stream or its affected reachess"

Section 3 {(2)(a) (L) 1ine 15 after word Yeconomy" remove ";® and add "include
ing fishery and recreatiordl values;®

Sectdon 3 (2)(a){31) line l? after word ¥impact ;" resove ®:) and add *such
aosts shall be fully born by the holdera'of ary newly scquired water righti!

Saction 3 (2)(a){33i) line 20 after word“tradition;" remave *;" and add "tc
be defined az those parsons living on the family farm or within 100 miles adjacert,
thareto; "

Sectien 3 (2)}{a)(v) 1ine23 after the word"Murphy gsuge® strike the remaining
words of the pentence and tha next sentense through line line 28 and insert the
follewing "no additional water permits will ba issuad by the Direator for new
irpigeted land development until such a time as all the sgricultural soresge re-
moved from agricultural produetion under any of the U.S. Department’s acreage
l1¢mitation programs are put back inte agricultural production and the value of the

oraops reised thereon shall equal parity, based on the U.B.DiA's definition of

ty
gziiei.Eazle Audubon/Idaho Wildlife testimeny (2)




Section 4(1) 1ine 37 change "198%% to_“l?ﬁl‘.

We hold this proposed S.B. 1008 violatas the "Public Trust Dostrine® pelied
upon by the Idaha Supreme Court in 1ta 1983 Opinion No. 49, regarding the subore
dination of IPCo's water rights at Swan Falls. In ihis connection, we respvectfully
call the committae's sttention to the fact ihat the U.5. Circuit Court for the Dis-
tridt of Idnho‘dacreud in 1907 that the Trade Dollar Mining Co. had & 10,000 CFS
water right for their Swen Falls Dam, which IPCo acquired when it purchased Swen
Falls Dam from the Trade Dollsar Mining Co. In addition, IPCo acquired a 4,000 {F5
water right, Lisense No. 14,362, on July 29, 1919, which wes 9 years before the Cor-
ltitutionalllmmandment to the_Idaho Constitution was adopted 1in 1928, whieh Governor
Evans reforred to in hip Janvary 8, 1983, "State of the State® address to the Idavo
Legislature, ‘

The "Putlic Trust Doctrine® should not be violated by the Idaho Legislature,

If 4t does, such action 1s tatamount to stealing navigable water, with its rany ben-
eficisl uses, from All the pecple of the State of Idaho, in our view.

The Idaho Legislaturse does not have ths Legal, let glona the MORAL right, to
reduce the flow of the Snake River to the extent that such reduction sericusly harms

in our opinion,
the Snaks Rivar fishery below 8Swan Falls Dm.,\md. should take note of the 1970 sure
vey made by the Idaho F;sh & Gare.Department that a minimum average of 5,500 CFS is
raquired in the Sngke's reaches from Swan Falls to Brownlee Reservoir. In adsiticn,
we oali the comrittes's attention to the fact that the aversge minimum daily flows of

the Snake at Murphy from 1961 through 1983, was 6,065 CFS and the everage instarianeo

. flow for this sume time period was 5,616 CFS, aceording to USGS records. Thua, re-

ducing the flow at Murphy will be catastrophic to not only the fishary below Swin

Falls, but the hydroelectric generating cspscity of JPCo's major generating facilitie
since Brownlee requires 33,000 CF3 to operate all 5 of its genwrators at full eapacis
and 20,400 to Opor;ts the & smalley units at full generating eapacity. 4lso, orn July
1, 1977 the inflow into Brownles Reservoir would have been only 3,111 CFS if the flow
at Murphy was 3,900 CFS. In eddition, we would like to point out that on December 3.,
1984, IFCo hndl252,592 euat&mars in Idahe, of which enly 10,383 were irrigaticn cus-

tomers, or Wi of IPCo's total Idaho customers. Furihermare, it is our view, apv
Golden Eagle/Idsho Wildlife testimony  (3)
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IPCo irrigation custome?, who does not intend to expand his irﬂ.ptad land farming
operation an;i where elootrical rates affect his farm's profitability, is at great
finaneisl risk, if tha Sﬁaka'a flows are reduced to 3,900 CF8, for most assuredly
IPCols irrigation rates will dramatically 1ncﬂ;aae. as will the rates to all of the
other clzsses of IPCa's gustomers, if Slf;:ygoloemchd into law in its present fors,
Furthamora, the commedity prices irrigation farmers will receive, moat likely ﬁll
be less if additional acreage is put inte irrigated production, especially in light
of the proposed raduction in Federal price supports in the upcoming Federsl farr Bil
Ws ‘again ¢all the committea's attention, based gn the reguired minimur flow for
Brownlee Reservoir of 4,750 CFS, the minimem Ilow at Weiser Qauge, the active storag
of Brownlee Reservoir can be drawn down in 17.4 days with 21l 5 gensrators operati:
at full hydraulic capacity, or in 31,5 days with only the & smaller units operating
at full capacity, Will the upstrean developers be willing to pay for the imported
power IPCo Will requirs tv serve its customers during the rest ofAtha summer seesor
¥We regard 1t.- a5 the duty of the Legislaturs to protect ALL of Idaho's citizens’
rights to adequats Snake River Water fer preserving its fishery, recrsation, ripariam
water fowl, and adjigent raptor velues. In mddition, the committee and legislatare
should teke note thet maintaining IPCofs low electrical retes, due principally to it:
large hydro generating capaoity, i1s of as great an sconomic value to Idaho as is the
raising of surplus agricultural crops, on which Idshoans as well asz all U,S, citiren
who pey Federal incoms taxes, are being taxed in tha'rorm of Federal Crop Subsidy
payments, or other farm set aside programs, (see our exhibit No. 1), and noting fur.
ther that in 1984, 677,948 acres in Ildaho were held in the Faderal FIK or ACR or
ACP programs. Furthermore, the Zilog Company of Nampa rcéontly has stated publicly
that cne of the reasons their plant was located there was dus to the low rates of
IPCo, Thus, low electrical rates for industry are Yeneficial for Idsho!s scenory,
Jdaho's electricel ratepayers zhould not be made the saorificlal lambs of apris-
cultural land developsrs. Therefore, Kr. Chairmsn and Commitiee members, we implore
you to hold .‘:;.B. 1008 in committee, for by no streteh of the imaginmation o&n it be

determined its passage will serve.ihe "Public Interest" of most Idahoans. Thank Youl

Respasctfully submitted, K’}Z’ 7/ »&m-rold C. Miles

(tolden Eagle Audubon Societyfldsho Wildlife Federaticn testimony (&)




Proms Prel R Stewany
Rt, 4, Bux 482~
Jaraome, Idahe 83338

Tar Xembers of the first regular asessign of the 48th Idaho Legislatumy,

Jates Jan. 14, 198%

subjects Implementatlon of dovarnsr John Y. Evans & Jim Jones
Agrgement with Idahc Power Company. Da not Implament.

Greatinrgy

As a lefwndant in Idaho Powar “Qmpany v. Sidte of Idaha, Ada
Bountv Tivil 2esa Noo %2237 {3w2a Falls # 1) and in Idano Power
Gompany v. Idaho Japartaent of Waster Regourtes, Ada Zountry Sivil
Sage Ha. 91375(3wan Fallg # 2) 1 say %o you-=«=

D0 KC? TNPLEVENT THIS AGRMEWENT

If you o you will place 200,000 nolders of Idaho water rights In
jeopirdy. I rafer wvou to page 4) 3tate Water Plan Pary Two. “About
215,000 ar 8- percant of 4tha exisiing uses ol water are not gn recarl
ant 4ra suiject to some futyre determination.™ This Water FPlan was
adopted 2v the Idahe Water Rasource 8oard in DeGember 197% and
daplared to be the law by tha Idaho Jupreme court in 3wan Falls § 1.
In 1978 the Leaislatuyre passed Senate Bill np. 1522, Idaho code
§2-245{gee gnclosvre) “Failure to fila claim walves ang redinpuisces

right”, The cutofl date for fileing was set at 4-39-P8J iren exteniei

1o f=30-1984 tren extondsd L0 5-30-1035. To date anly 9.000 have
filed, If 4,000 more files by #-30-1985 ¢haf{ laavaz the 200,000 up

. Por =rans to Anv rlaia jumper. Hen Jupnn, Stals Walar Resourocas

Dirsctor, has tas-1lllied that if this AGJTIHENT is Implemgnted that
he Will start adjudieatien on July 1, 1985, the 4ay zlter tng cut
off dats fov Cileing. At this dete glain Junping can commente.

I rafer vou to the ASAZTIVENT, pase 4 Part E."Companv's mpilizy

wrehtse, ledss, own, or oihe-wise Acquire watel Lrdm gpurees ups
gfream ol 1t9 towsr pl?nf?‘EEEHEiﬁveyqit 7o and past its giver
plans »slow ¥ilper 2w 3h1ll met = limited by 1his agreament.

Suth flows shall he considered flustustions resulting from opgratlion
of Jomoany Ticiliries,” What a stranglemdld Idako Power will have
on the peppie of Tdahn, ALl they will nave to io on July st is
o:tain a up %o -=2te computér *eAd out from Kan Dunn on those LHaL
mave filed gt tmose that have apt filel. You dont thime ey whuld
4o 14?77 Juat consilsrad the 7,000 watsr permit holdars tazt tasy
riled syult amenst in Swan Pilis # 2, Ninety per oont of who hal =
gunarior rlrht to thely Jec. 1932 (<helr license axpired in 1970
after 50 ysars imd Ihey were not issesd 8 naw gna 3411 19M<)  tnew
nave held these 07 38 nostagze to try to forece thls ASASELERT.

T eofar vau ta Zxhihit 4 of 4ha AGRESMENTTAN ACP ©1-502%. ALIOCATICN
gr CAIN (Pox S.LT OF WATIR RIGI." What SALE?77? ] Also refer
vou o Txhibit § of the AGINENENT 325TI0ON 2 "ihe Idang Pullic
Utilitles Sommisiion shall have no Jurisdieiion to conaider in any
procseding, weetne* Lnstituted nefore or atiar the affective itte

af talg age, any issue AS 4 whather any elestrle utility, {(including

tdr1e [owar Campiav), shouli nive of ¢ould hive presarved, ma2intdinzo
or oracected iss water pights®,

WAY SWAN FALLS ONE and S#AR FALLS TWO and thig AGRIZVENTZY?770Y

Answer.--T0 TAKE_SNAE ATVIR WATSA T0_TALIFORNTS AND ARIZONA_

Zonsider the fallowing f1otSe-

In 1943 af4er 20 yeirs of litisation the U.3. Supreme Tourt swarded
Arizona helf of Talifornia‘s pdjuilenrsd risht in tne

mploride diver. These watess will de Uiken at the cempletion

af tas CAP(Centril srilena Prijest] in ths nexy two ymard.

'eent




pare 2 Stewart's lstter to the Lesislature

In 19%4 2 susstantial humder of ~asEive intsrbagin watar srangfer
$themas wa~g fpiwned attemniint to provite a solutisn for
the wates oradlems of “ha Pagilic Souinwest, See enclosure,

hug, 29, 1974 devermor dahgrt B, Spovlisc called a extraoriinary sessipe
of she thirivesevensn lerisiature, He, Governgr Smylie,
gxdlaine: <o t:4 lesislatura th1% he had. cilisd. sve $az3ion
-primieile t0 ll@euEa tho outsiie tareit to Idawg's vatars
and thi w108 to eomh T this tAreat, As a rogult of this
extriavliniry s=3s8ion the Idahs Watz~ Aescuses Boari wis
craited Av Constisution aveniment (Artivle XX, Sgotion (2
Thay, -*a Todrd, wAz <0 foremulaie and implemenc 3 staty water
plan "o pntszct Idaho's watar,
JeE. 27, 1977 tws 3iuts Waters plan - Pirt Two was prasentsd fa the
Cisizemn of 1ldahe,

Jan. 1977 tha Lariglative bodies 9f tha Fipet Reaular Jession Forty-
Fourth Leslslature received und rejected She State Wazer plan,
Senator Y29] Mige e¢toed their f-glings whan ne said "ten
vears afe T "elod arsate itwe Wate~ Zaipusee 301r) ans cnirged
tham g proteci Id4mo's wlisra ani ndw they nzve 3o4e
tigmeirizally ggnosize.” (he feelinis of Senator Juize wers
8c provalant wiz: the mamters of hoth the House ind tha
S2nate that “hav passed M, 3, 14 (Section L2-172f, Idarn Cp.a),
which provife! twit the 3tate water Plan should =0t 2eQome
gffective untill aporovel wr tha Lezislzture,

Jan. 1978 the 3acond Resular Sessian of Sh3 £O2tv=Iourty Lesislayre

pas:isd Yauge Concurrent Rasoluzion N. 48 (=2-17354 Idano oa- °
Tha tasolution No, 4B s2d=233e3 sash of 4ka 37 palicies of

the Stat. Water Plan maKeina th: nees sarv changes ¢ pretest
Ids g wataw; ani thusly all of Idahg, O 30 T47 “BYivi OF
OUE OLUGLALATH T TNoUgll,

1977 genatnr John Peivey filed a somslaint zganmss IPUG(T43ns puniie
Utilitiss Commigaion) to rforce I!aho Power g, 10 pratect
their “dro 3sss {rom meing lepletared. Ida o Power then
file+ 2 Jomplaint (Case Ng. <€22)7, commarl: known as SJax
#ALL3 CNT} asenst Joh Peaver any all Yis perizion sianzc riag,
tae Stete of I2aho, the Water 18 oune Soari, the [FUD
4 nunbzr Janal lompanva, a nunhesr af Ipdividusls and JGEN L0,
This was t two pamt complaint, THe Tipst pac- addresed the
witar thay t4e lslenlants supsseilv” wis f2xeing ‘re7 Ii3ng
Power's 7-irs Yisg, [he gscdnd part contested vie consyite
utionzlity of H.3. 1 that gave tha lecisloture thz overview
of the 3t2i4 Wazer Plan. 3otr  paprty cine tefore the Jistriss
-ount, J=sge 4. Wialta~ presidineg, ax seoarate entisise,
the first vart tha Judre xranted sumpase judgrent wolzinsg,
in eagonie, shat tha Plainiiff'a Jwin Palls water rights were
au Ariinited 17 upsiredn lepleiion uv the holdsrs of Juniar
water rivh s, Crpgs-awnedls weps thapyisr Filed Ta the
Suprefe Saurt of The S:ate of [dang who reversald tag lows»
court, holdins thair I1Mg Powar's Jwan 2alls wipap rizsnea
had not mreviously besn sudordinactad to upsiresm depleatign.
anl! ~2m1niing the ange for o fagtual dete™minatisn as o
whether 1705¢ waler rlgits #lthoush fully vested ind not
sudor:inated, Wl navertho 1134 been ibandoned or forraites,
and, if sn, to what ls<ree. This sction nas mow »een put
on 3 szav of motiom unzil 7 Jays after this lesislativo sexsics
3ota courts ruled that lniead ¥,3. 14 was uncangtitutional
and =gwe fore evorvining that the leginlzture nad done o
protact {dang waters was 'Shrown 9wl the window®, ¥ ask you--
Why waz [laho Power Concarmed about Raveint these protactipny
In the Wazor P1an??77 Tags watsr to Culifernia. How?79
Jenaider the following--

fad
it

Items 1llmdy sutlined Ln the first pact af thig letter az pessaining
to tho AJiTIYENT

cont
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pr=e 3 Stowart's lettar to tha Lezislature

the second part of ~

1382 In his apinion on/3wAN P4LL3 ONB Juidse ‘Allen Shepard goed to
greit Lentth te show that FPC (Fedstal Powar Come. lorarvnner
R0} Wi insisted on subsplinatad of the Tdaan Powar's thres
¥allz Sfvon dm#. But when tha FEAC fzsued the 40 years Swam P
licapse in 1992 they woull not guberdinate i%. —HOW NICE 7QR
SALIPORNTA, Porsg the water past Jwan falls tut iy Jdos not
have %o ¥y pazgi tha thrae dz2rze Jdams axcept for the minloum
streum fiow, (rzfer %o plat} .

_3ag. 15, 1992 Ton Nelspn, lAwyer for Idaho pawer, asnt latter{copy

anclosed) to 21} tha q feniints pounsels in S#AN FALL3 ORE
in whleh 49 3ays that Sone of thr dafeniants Are going to
appea) “Ha courts ruling on the supordination of the thres
1a~xe (why saould Shs defendinis? why not I-laxo Power apneal?lda
then thay, I33wg Powsr woull lixe %5 hook up some irrighiion
pumps betwaan 3wan Palle damm and the thp=e lower dams, Whas
he does mot say is if it is sowe -farmer that wants to hoex

. .up,6 WuMired Qrme pawer Iun; op California to nook up wnough
pumpa to convey five to fifteen mitlion acre feet of water

* %g California as shown 37 tha enclofed Madified snake-Iplorade
Projecc plen. o

Jec. 28, 1587 Tdans Fower filed SWAN FALLS TWO (Case No. g1374)
amenat 7,700 dafendwpts, As sajed earllar in tnls letisr
90 perzent of them should never o2en yneludad. Any ohe
~with fileinig w¢fors 1dsng Power recaived thair 40 yaar .
Yictonce in Jec. 1982 sxould never besn ineluded.

1648 a ten vair moriigrium on atet dfvarsion stulies wam out through
- the U.8. Jnnnvasg. In- 1972 iz moratorium was extendied for
snothes ten years %o run untill 1938,

1983 Jep Yowemt Liromarsino, R«Jalifornia jntroiused 2 Bill to 1ifc
. tha rzast of tha anrsteriuf.

- 1936'a Pawers fron th3 lom Angles Area lazally stels the water from

from + A Cwen tiver Valley. Thess are the szae Poward LAt

are arftar gur wiEtars., . ‘

§ agk~=%he has been in soghaots® with these Powers from Zaiifornia
end Arizona to leqdally Gta3l our waters. Thay should de
Rppevant 15 Anvons who will %ake the Wlinders off and look,

1s 1t taa late %a 1ave aur witar??? Alncst but nat quita.
Yhat %o .la?27?

1. Trrow '4his Jonn Evans, Jiw Jones Idaha Powsr Company AGREEFENT
An t’hZ t=ish ¢an where 1% belongs, .

o : )
2. &Zepy¥ Senite 5111 na. 1722 Idano cole 2«245( a® enclosure) And
© thus greveniing Tdaho Pawew or anr gther ‘hizh-bindar' from
c1aim jumping 200,000 Jhaho witer righta,

anr - o = » . 4,
J. A %

I T : T ) a2 e
chap fn §41%n should exsrnise its powers of aminent gomain
and buy the 5wan Falls Dam from Idaho Power and thus put
1he Stika Bick in tha drivers seat lastenjol I4aho -Powar.
(1 weuld like to péint out that. taace i3 3 world of Jiflertnce
i wakgina Ahrough %na powers of eminent domiin and takeinn
- throuthrsubariinationde .o - Coe

HyETS S WETIDANO '3 WATER, 03 TJAHO,
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42.238 DRAINAGE—WATE RIGHTS AND RECLAMATIO §T1)

filed shali be forwarded to the claimant by the deperument of water
resources. Such claims may be corrected by the claimant only by filing of an
amended claim in the same form as the original, which shall be recorded and
numbered by the department the same a3 the original. and for which no
additignal filing fees shall be required. [L.C.. § 42-225b, as added by 1987,
ch.838,¢ 3,p.974;1.C.. ¥ 42-244, as changed and amended by 1978, ch. 345.
§ 7. P 884.]

Compiler's notes, This wsectian was redesignated as § 42-244 by § 6ol 5.1, 1678,
farmerly compiled as § 42226b and wes ch. 345.

ey 42-245, Failure to file clzim waives and relmquxshes right - Any

e e

persen claiming the right to divert or withdraw and use waters of the state
who fails to file a claim as provided in seclion 42-243, Idaho Code, shall be
conclusively deemed to have waived and relinquished any right, title or
interest in said right. ([.C., § 42.245, as added by 1978, ch. 345,§ 8, p. 854.]

42.246. Filing of claim not deemed adjudicstion of right — Evi.

- dence. — The filing of a claim does rot constitute an adjudication of anv

claim to the right 1o use of waters as between the water use claimant and
the state, or as between one (1) or more water use claimants and another or
others. A statement of ¢laim {iled pursuant to section 42-243, ldzhe Coade.
shall be adrnissible in a general adjudication of water nghts 8s eviderce of
the times ol use and the quantity of water the claimant was withdrawing or
diverting as of the year of the {iling, if, but only if. the guantitics of waler
in use and the ime of use when a controversy is mocted dre substantjally
in aceord with the times of use and guanzity of water elaimed in the ¢iaim.
A tlajm shall not otherwige be evidence of the priority of the claimed water
right. [1.C., § 42-246, ss added by 1875, ck. 345, § §, p. B84.)

42.247, Notire of chapler provisions — How given — Reguire-
ments. — To ensure that all persons referred 10 in section: 42-242 ang
42-243, 1daho Code, are notified of the provisions of this chapter. the dupan-
ment of water resources is directed to gwe novice of the provisions of this
chapter as follows:

{11 it shall cause a notice in writing to be placed in 4 prominent and
conspicuous place in at least one (1) newspaper published snd of general
circulation in each county of the state, if there is such newspaper. citherwise
in a newspaper of general rireulation in the county. at least on¢e each year
for five (5) consecutive years.

12} 1t shall cause a notice substantially the same as a notice in writing 1o
be broadeast by each commercial television station operaling in the stale,
and by at least one (1) commercial radio station operaling {rom each coumy
of the state having such a station, regu!arl;,, at six (6) month intervals for
five {5) consecutive years.

(3) It shall cause a notice in writing tn be placed in a prominent and
conspicuous Jocation in each county ceurthouse in the state,
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TNELINAY, KUUNMULL, ROBERIDUN, JULMAN & TUCKER

Chartered
ATTOH O3 YS AT 1AW
LY. BOYS 1y,
TWiN FALLS, IDAHCS RIJT
TELEPHONE 12088 734.07 00
THOMAS G NEISOIN BN WALLEY- WL ICHLUR Qi 1L
1OHN A, KDAHOU ' RO GON 2.
| VAN ROBFRISON - SUN VALLEY, \OAHO A3
g STEVEN K. TDLMAN . ) i TELEPHEIME (208 720245

MES C. TUCKIR December 15, 1982

To AYl Counsel

Re: 1daho Power Co. vs, Btate

Gentlemen:

‘The potential for an appeal on the question of the
validity of the Hells canyon FPC license suberdination givces
rise to a problem for Idahe Power Company. As you know, in
December of 1977, the company placed a moratorium ogn new
nook-ups which would deplete flows in the Snake River below
Milner and abcve Hells Canyon.

Aiven the Supreme (ourt's decision upholding the
val:uitity of the FPC scbhordination, the basis for the mora-
tor:urm heloaw Swan Falls disappears., except insofar as i
might remain in place while a party appeals on that issue.

The company do&s have a few resguests for {rrigation

pumping service in that reach of the river. If no one is
going to appeal on that issue, then there appears tc be n
reason not to hook -up those applicants. In fairness to then,

T would like to aveid a several month delay in letting therm
knas the company's intentions.

! would appreciage hearing from each of you concerne
ing yauyr intention to seax review of the 1daho Suprerme
Court's @eqcision affirming the validity of the FPC license
subordinasion of the Hells Canyon préject. I am-not seeking,
by this letter, any statement concerning intentions o seek

review on other issues.
Yozs very fru/}'y.’%

lTHOHAS G. NELSON

TGR oW
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REVISED AND SUPPLEMENTED TESTIMONY BY JOHN L. RUNFT
BEFORE THE IDABO SENATE COMMITTEE ON RESQURCES AND ENVIRONMENT
, January 21, 1985

Subject: Testimony ragarding Senate Bills
1008 and 1006; Gold Room, Statshouse;
7:00 p.m. — January 21, 1985

Mr. Chairman and members of the committee, for the
record my name is John L. Runft and 1 am an attorney practicing
here in Baise, Idaho, This evening I come before you repre-
senting Salmon River Hydre Company, Inc., which c¢onsists of a
group of developers Of small hydroslectric facilitles under the
Public Utility Regulatory Practicas act (PURPA). My clients are
presently developing 27 small hydro power projects, all of which
ara located on the reaches of the little and maln Salmon Rivers,
and all of which would be divectly and materially impacted LYy
the legislation proposed in Senate Bill 1008 and Senate Bill
1006, Let me emphasize for the purposes of this evening's
hearing that these projects are located far downstream from the
Swan falls Dam and on a different river system.

in order to lay a proper foundation for the pevspec-
tive from which my clients view the proposed legislation con-
rained in Senate Bills 1008 and 1006, let me briefly review with
you the status of their small hydro power projects. My clients
have, every one of them, expended gybstantial money and time in
an effort to develop their hydro electric projects as envisioned
under PURPA. All 27 projects have been granted preliminarcy
permits, or exemptions, or have licenses perding under the Fed-
era)l Enargy Requlatory Commission (FERC). applications for
water permits have either buen accepted or have been granted on
all of the projecta by the Idaho Department of Water Resources.
In summary, these are seriocus projects in which cong iderable
engineering and development work has been dAone and in which
citizens of Idaho have expended gubstantial sums of money and
time. B ' e

We come before you with no claim of expertise on the
subject legislation. We took no part in the ligitation or in
the protracted negotiations for gettlement nof what has come to
be called the gwan Falls controversy. Able counsel and techni-
cal experts have speat yntold hours hammering out not only the
sattlement between the State of Idaho and Idaho Power Company on
the guastion of subovdinative water rights, but also many more
hours in an ef fort to recognize and account for other interests
and the rights of the public at large in workina out the lan-
guage of the two bills befove this committee. As the witngsses
on behalf -of the parties to the controvertsy have made clear, the
proposed legislation constitutes the last chapter of the settle-
ment of that controversy, and they have urged that Lthe subject
legistation be considered as a “package" with that ssttlement,
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We do not come to attack the fabric of the agreement
that has been woven, Frequently, however, a frash perspective
on a “final rough draft” has value. It is, then, in this con-
text of constructive criticism and recommendations for change
that we address this committee with regard to Senate Rills 1008
and 1N006. I will endgavor to llmit my comments to the orincipal
concerns Of my cllents by making one general observation and
seven specific recommendations for change.

My gengral observation is that one is left with the
impresgion that we have in Senate Bill 1008 a hybrid. that may-
have been better left in two pacts:

{a) A bill ratifying the agreemants reached in the

- "Swan Falls" settlement and addressing the issues involved in

that controversy;

(b} A bill relating to water rights for hydro power
purposes generally and providing for true statewide criteria,
standards and procedures for treating those rights,

: An example of this dichotomy is the apparent failure
of the bill to0 addrass those gituations where the progpect of
depletionary use of water does not exist upstream from watev
rights granted for power purposes. There are many such areas in
our state, My clients with their mountain stream hydro projects
fall into that category. The bill provides in Section 42-
203B(5) that the Governor or his desianee is authorized o enter
into water rights agreements for power purposes “to define that
portion of their water rights at or below the level of the
applicable minimum gtream flow as being unsubo¢dinated to
upstream beneficial uses and depletions.” The effect of this
provision is that all water above the level of minimum sStream
flow in all rivers and streams in this state must be placed in
the trust provided for in subsections (2) and (3) of this
sectien, However, the purposes of the trust are expressly
limited to be those of assuring "an adeguate supply of water
for all future beneficial uses and to clarify and proteckt the
right of a usey of water for power purpases to continue using
the water pending approval of depletionary future beneficial
nses,"® {8ee Section 42-2038(1}) Clearly, in stream reaches
where use for power purposes is the only reasonable beneficiacy
use available, there is no nee¢d to place in trust rhat portinon
of the water above minimum stream £low, Such Yprotection" is
not needed nor is it desired by hydro power developers in such
circumstances, We gubmit that water userg for power purposes
should not be subjected to the provisions of this statute if
their water tights are reasonably free from the possibility of
upstream depletionary uses.

We recommend that authority be vested in the Gavernor
or his designee to exempt such water rights granted for power
purposes from subordination and from the authority of the
director to limit such permits or licenses to a specific term,
Exemptions for such hydro power water rights could be granted
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after an appropriate iavestigation and hearing by the Department
of Water Resources, ©Provision for such exemptions would pro-
perly limit the function of the water trust and the authority of
the director to subordinate power water vights and to [mpose
time terms on such rights to the real purpeses of this legisla=
tion: i.e. t0 establish a means for handling conflicting
depletionary ({lrrigation) and non-depletionary (power) uses of
water in this state,

Let me turn now to some specific observations and
recommendations regarding the proposed bills, beginning with
Sentate Bill 1008:

1. Section 42-203B8¢31). With regard to serting
minimum B8tream flows {n the first sentence of subsection (3},
the words "gtate action"™ would appear to be t0o broad.

We recommend that such state action should be specifi-
cally deflined to mean approval by the Department of Water
Resources {(or the hoard) with legislative ratifigation,

2. Section 42-203B(€), = We submit that ¢the lan-
guage granting the director "the authority to subordinate the
rights™ of license and permit holders {8 tcoO0 broad, Even though
the 1928 amendment to the Idaho Congtitution vested in the state
tha power to redulate and limit the use of water for power pur-
poses, water rights once qgranted still constitute property
rights. Even though water rights for power purposes ace subject
to requlation and limitation by the $tate, such ragulation and
limitation must be made part of the right at the time it is
qranted or otherwise the exerelse of such autharity by the
diractor could face the constitutional objection of taking of
property without due process of law,

We recommend that the description of this authority be
statutorily set forth so—as to provide a gulde for the promuyl-
gation of subsequent regulations.

3. Section 42-203B(6). Vesting authority in the
director to limit a permit or license for power purposes to a
gpecific term without any apparent limitation or guidelines is
of the dgreatest concern to my clients, 43 mentioned ahove,
where the issue of subordination of water rights for power pur-
poseg is not an issue, therve should be an exemption for holders
of water rights for power purposes., The mere axistence of this
broad statutovy "authority to limit a permit or license fov
power purposes to a specific term* will have severe impact on
the .capability of small hydro developers to obtain financing.
The primary economic reallity regarding the small power ?rgjects
is that the financing is based principally upon the viability of
the project and not upan the financial well being oﬁ Fhe deval -
oper. Central to the financial strenath and viability of the
project is ‘the unconditional water right. Lenders and investors
will gimply not invest {n a project where the underlying water
right 1is subject to delimitation at any time by act of the
director. Short term water vights {around 5 years) to cover CLhe
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period of return of gapital or pay-off of the development loan
will likewise not suffice. Frequently in these projects there
are second levels of Einancing by the developers and their part-
ners which must be taken care of after the imstiturional lenders
have been paid. Such developmental partners cannot be acquired
on the basid of short-term power rights. oo

Also, there are the terms of the power contracts to be
considered. Virtually all of the contracts for sale of power
with the major power companies necessarily contain severe recap-
ture provisions if there is a default in the supply of power
during the term of the contract, which is generally 35 years in
length, To put it bluntly, time limitations on the water rights
for power purposes will reek havotr on the projects of small
hydro developers. )

As above stated, we recommend that an exemption pro-
cedure be established for power water rights associated with
projects on stream reaches were subordination to subseguent
upstream beneficial depletionary uses will not be a factor,
Such exempted water rights would not be subject to subordination
or time limitation. This exemption process would also serve to
properly limit the resolution of the Swan Palls controversy to
the issues and circumstances actually involved therein.

We recommend that the statutory language be amended to
tequire that limitation of a permit or license for power pur-
poses shall not be for a term less than the term of the standard
power purchase contract of the utility designated by the watar
right holder as the utility with which it will ssek a power
purchase contract. In the event there be no standard power
purchasze contract or standard contract term available as regacds
the designated utility, then, in the alternative, the water
rights should be for 35 years, which term appears to be the
{ndustry standard.

We stronqly urge the committee, at the very least,
to provide that limitatione of permits or licenses for power
purposes to specific terms be for a. period not less than 35
years. The  impact of ghorter terms on the economic viability
has baen discussed above. Thesge economic vamifications not only
hegatively affect lenders, co~developers . and the abiticy to
perform under the power purchase c¢ontract, but alsc would have a
deletarious effect on the ability of the developer to obtain a
license from the Federal Energy Regulatory Commission [(PERC).
Economic viability of projects is one of the primary consider-
ations of license grants by FERC, Moreover, imposition of terms
shorter than 35 years on water rights for power purposes would
glearly constitute state action severely curtailing the incen-
tive for thHe development of small hydro power as a renewable
resource, encouragement of which development 18 a primary pur-
pose of the Public Utility Reaqulatory Policiesd Act of 1978. 16

o.8.C. 2801, Se¢  Federal Energy Regqulatory Commission v.

Migsissippi, 456 U.5. &z (19827,
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4, Section 42-203B(6&), Tha last sentence of this
Subsectlon providea that it "shall not apply to licenses which
have already been lssued as of the effective date of this act,®

We recommend that permits should be so grandfathered
as well as licenses, Water permits are a dafeasible proparty
vight which may be terminated if the permit holder does not
prove up on the deyelopment for which the right was granted,
Parmittees, such as my clients, have spent conslderable sumg of
money in reliance upon their right to prove up on the permit and
eventually secure a licensa. Likewisa, other investors, lendars
and governmental agencies {FERC) have acted in reliance upon the
viability of these permits, We submit & Sarious isgue of taking
without due process of law could be raised by this ex post facto
imposition of the provisions of subsection 6 on permits. ] _

5. Section 42~203C(1). For clarification pur-
poses, we recommend that the words "for upstream depletionary
use® be Inserted following the words "appropriate water" in the
first line of subpavagraph (1).

6. Section 42-203C(2). The c¢riteria te bhe con-
sidered by the director in making a water reallocation decision
present a problem from the standpoint of what weight to give to
each of the listed criteria. The statutory language provides
that no single facktor "shall be entitled to qreater weight,"
Yet at least two of the five criteria would never be applicable
to hydro projects such as those of my clients in the mountain
reaches Of the Salmon River. Furthermore, the language of the
statute would allow the director to give greater weiqht ro
factors not listed in his determination of the publiec interest.

We recommend deletion of the provision limiting the
director from giving greatef weiaht to any of the enumerated
facters. A public interest determination made by the directar
under this section mwust include consideration of the listed
Factors as well as other matters brought up hy the parties which
are relevant to the statutory purposes.

7. Saction 42-203D, This gection grovides cthat
all permits presently in effect, except for those put to henefi-
cial use prior to January 1, 1985, shall be veviewed for compli-
ance with this new legislation.

As gstated above, we recommend that permits already
issuad should be grandfathered alona with licenses, In any
event, if these issued permits are to be reviewed, they should
all be subject to exemption from the provisions of the proposed
legislation in all gasaes where no subordination issues are
reasonably applicable to the usesg invelved, :

The previsions of this section effectively grandfather
all permits which can be put to haneficial use prior to July 1,
198%., (One assumes the reason for this grandfatheringa is founded
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upon the logic that those permit holders who have spent substan-
tial sum8 on proving up their permit would be in a position of
putting the permit to bheneficial use by July 1, 1385. Sugh
presumptions fail badly in the circumstances of small hydro
developers, where the beneficial use of the water right cannot
be accomplished until final approval by FERC and final agreement
with the power company. As discussed above, after-the- fact
impositions of restrictions and limitations upon & property
right already granted, aespecially where considerable sumg have
bean expended in reliance upon that right as granted, will most
likely vraise serious issues of taking property without due
pracess of law.

It iz our recommendation that the language of 42-203D
be stricten and replLaced with a section prowiding for procedurss
and standards whereby the director can exercise his authoriry to
subordinate water zights in the future an@ for the granting of
exemptions under appropriate circumstances.

8. Section 1006y Section 42-1805(7}). We recom-
mend that the director's autharity ta suspend the issuance or
Further action on permits or applications [n Order to endure
compliance with the provisions of Chapter 2, Title 42, Idaho
Code, be limited to certain geogrvaphical areas faced with subor-
dipation preoblems (e,g. upstream from the Swan Falls Dam on the
Snake River), and limited two certain type of permits or appli-
cations (e.g. old irrlgation applications).

"We recommend that this suhksection 7 should be divided
into two subsectliond, one of which would deal with suspension to
ensure compliance with the provisions of Chaptar 2, Title 42,
Idaho Code {which would be limited as above recommended}, and
the other subsection to provide for suspension on a moxe broad
basis to protect existing, veasted water rights and o prevent
violation of minimum flow provisions of the state water plan.
Thege lattar concerns are of statewide concern and applicatioen.
The subordination issues contained in Chapter 2, Title 42 are of
limited application and should be dealt with differently.

v

JOBY L7 RUNFT, Legal Cbunsel tn
S5almoA River Hydro Company, Inc.
205 A, 10eh Street - Suite 240
Box 1960

B¥ise, ID 83701

{208) 344-4100

RESPECTFULLY SUBMITTED,.
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COLORADO RIVER BASIN PROSECT 43 USCS § 1528

$500 in any ong case) caused by the ncglipent operation of motor vehicles uﬁdcr such
appropnslions.
(June 25, 1946, ¢ch 472. § 2, 60 5tat, 306))

HISTORY: ANCILLARY LAWS AND DIRECTIVES

Explagstory nales! .
;h,\ sevunn formerly appearsd ms St USCS § 8693, prior 10 e easctment of Title 31 into
posilive faw by Act Sepr. 13198, T L. 97280, § 1, 96 Siat, 877,

CHAPTER 32. COLORADO RIVER BASIN PROJECT

§151%. Heconnalssance invesigations by Secretasy of the Inteslar reports; 10 year morato-
tium o8 water tmporistion sludies

Pursusnt to the authority set our w the Reclamanon Act of June 17, 1902, 32 Stat. 88 and’
Acty amendyory thereof of supplemeniary thercto, and the provisions of the Waler Re-
sourees Plapming Act of July 22, 1968, 79 S 244, s smended, with fespect 1o the
coardiration of Studies, investigatons and assewsmenss. the Seeretary of the Intenor shall
conduel full ond complete fecoanaissance {Bvestigarions for the purpose of developing 2
gencral plan 13 meet the fuiure water needs of the Weatern Umted States, Such investigations
shall incinge the long-range water supply avtilable and 1he Jong-fenge water requircments in
pach water resoutee regsan of the Western United Stutes. Progress reparts in conneclion with
these investivativns shall be wubmitted 1o the President. the National Waier Commission
(while 1 5 ta exintence). the Water Resources Uwinctl, and 1o the Congress vvery %o years.
The first of such reports shall be submitied on o before June 30, 1971, and a final
recomnaistance raport shall be sulrmuted not Mier than June 30, ¥91%: Proviged, That for »
pernd of ten years from the daie of the enaciment of the Reclamatiun Safety of Dams Act of
1978 [enaeted Nov, 3, 1978), any Federal offitiu] shnil not underiske reconnsaisande spudies
of any plan for the importanion o waler o the Colorado River Hasin from sny other
natural fiver dramage basin lying ourside the Statey of Arizons, Califoraia, Colorade, New
Menico. and those porions of Nevada, Utsh, and Wyoming which are in 1he natusal
drainuge basin of the Colorady River.

(As amended Oct. 3, 1980, P- 3. 95-373, § 10. 94 Saa1. 1507}

s ez e -HISTORY: ANCILLARY LAWS AND DIRECTIVES

~ Amendmients:
( 1980, At Ot 0, 1480, subsistuied “any Federal official™ for “the Seeretary’’.

T T520—Asthuorization-sFappropriations

(8 [Unchanged] .

(b) There is also authorized 16 be appropriated §100.000,000 for constryction of distribution
and drasnage facilities for non-Indian lands plus or minus such amounts, i any, s may be
justifict by resson of aedinary fluctuations in construction ¢0sis as indicated by engineering
and cost indires applicable 10 the 1ypes of constryction invelved therein from the daic of Lhe
Colorade River Basin Project Act fenacted Sept. 30, 1968} Provided, That the Secectary
shall enter inro Jgreements with nan-Federal imgrests 10 pravide not less than 20 per gemtum
of 1he 1012) copt of such fagibpies during 1he copstruction of such facilities. Nolwithstandiry
the provisions of sectivn 403 of this Act {43 USCS § 1543], neither appropriafiGas misde
pursuant 10 the suthorizotion contained in (his subsechun (b} nar revenues ¢odlecied in
conngetion with ths operation of such facilities shali be credited 16 the Lower Coldrado River
Basin Developmen: Fund and paymenis shall not be muds from (hat {und 10 the gerieral fund
of the Treasury to return any pan of the costs of canstruction, operation, and maiatenance of
such facititias.

(As amengad Der. 20, 1982, P, L. 97-273, § 1, 96 S1a1. 1817)

HISTORY; ANCILLARY LAWS AND GIRECTIVES

e . ——

Amradmenis: )

1981 Act Des, 20, 19E2, in subwec. (B), subirituied the sentence beginning “There is abia
suthorized. . . for one whch read: “There is mlso aurhorized o be Wppropaaied
5100,000,000 fos consstuction af disiribution and dvainsge facifities for non-Indin lande™
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Resources and Environoient Committee /111985
Paga 1 Paga 3
1 1 FEBRUARY 1, 1985
RESOURCES AND FNYIRONMFNT COMMITTRE |
: 3 CHAIRMAN NOH: Senator Crapo, ¢an you give
4 reent 4 usalinlc background and explain how the process
: 5 works and where wo stand on the matter.
Mosting on [ SENATOR CRAPO: Mr. Chaitman, cverybody
? , 7  received yesterday a photocopy of the statement of
8 uf;;m I;',};?;::";g;"m": g;f‘:,:ft?: power 8  the intent as it existed at that point. Voday as
o to pronwilgste rules and regulations 9  youcame in, there way another copy a1 your place
. 10 arthe table. There were some minot changes
g D008 Waterrights for ydmpuwer pumpaces 11  between the lwo, 50 the one on the table today is -
11 12  the final vergion.
g 13 The way that came abont is a xample
TRANSCRLPT OF PROCEEDINGS 14  dreaft of that was prepared by myself. We
14 ) 15 discussed that between the representatives of
f" Heid ﬂ;%fgﬁm#ﬁs‘ 1:30 p.m. 16 [daho Power, the Governor's office, the Attorney
17 : 17 General's office, and Senator Peavey's, and wenl
:-; 18  through another redeaft and rewrite of that point.
. ¥EE 19 Thenaﬁnrcverybodyuwtheredmﬂ,
20 20 we had a few other minor changes and those are the
:; 21  minor changes before you today. And Scoatos
3 22 Pcavey has not scen the last changes, but 1don't
Transcribed by 23  think thers is anything in there that he would
F4] Rnn}n}ie Ksi‘atdmll, CSR, RPR 24 diﬂgm With.
25 CSRNe-7 25 But assuming he docs nol disagree with
Page 2 Page 4
1 APPEARANCES 1  any of the Yeqt few changes, we shonld have
; PRESENT: 2  something, that if § understand it correctly, all
M Chairmun Noh 3  of the negotiators and Senator Peavey and muywelf
Senator Reitelspacher 4  have agreed to.
5 Sepator Budge -} Now, let me just quickly go through
" g::::':: ggp“"n‘;“ & what changes were made between the two documents
" Renator Crape 7 thet you have There were & number of
7 Senator Lorsch B fypographicel or grammeatical corroctions mede,
Senstor Little 9  which | won go over, which didn't change any of
8 S,‘:'r‘l:z: ;;av:yd 10  the substantive language.
s ;S.enmr Svnt:dslﬂn 11 The statement of purpose had a sentence
Tom Nelson, ldzho Power Company 12  pdded to it which said - it's at the bottom of
10 . 14 the first paragraph begioning with it recognizes”
i N 14 ynder statemen of purpose. "l recogmiaes that
12 15 Idaha's population commercial and industrial
13 16 cxpansion, as wefl as Idsho's agricultursl needs,
:'_; 17 will require an insured supply of water.”
1€ 18 UNKNOWN SPEAKER: 15 that insured supply or
17 19 amount?
18 20 CHAIRMAN NOH: Insured amount of water.
e 21 SENATORCRAPO: It says amount, okay.
2 22 UNKNOWN SPEAKER: I'n sorry, Sepator Crapo,
] 23 could you repeat it? .
az 124 SENATOR CRAPO: It should be on the copy
g; |25 right in front of you. It roengrizes -

1 (Pagos 1 to 4)
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Resonrces and Environment Committer 21111985
Pagn B

1 CHAIRMAN NOH: The tast sentence of the 1
2 firsi page. 2
3 SENATOR CRAPO: It recopnizes thut idaho's | 3
4 popalation end commercial and industrial : 4
5 cxpansion, as well as kdgho's agnculmml needs, 5
6  will require an insured amount of water. 6
7 Then turning o the next page, again 7
B there werc yome typos, and thed we changed 8
9 Article 15 from Arebic to Romau numerals, little 9
'10  things like thet But the major first change 10
11 is - well, let's see, it's ten lineg down from 11

12  secticn B, section 2, with the scatence beginning 12

13

‘13 with the word "supply.” That scntence finished up

14 "supply of water for future beneficial upstream
15 wuses.”
16 The word "all" way deleted and the word
17 "upstream” hefore "uses’ was added. So it didn't
18 say “all futgreuses.” It bﬂid "for futvre

19 beneficial upstream uses.”

20 Then going down another scven lines to
21  the scnisnee that begins with the word
22 "depletion.”

T 23 CHAIRMAN NOLI: Sentence or the line?

24 SENATTR CRAPO: The line beginning with th
25 word "depletion” where it says, "depletion of the

14
15
16
17
18
19
20
21
22
23
24
25

" tatked about family fanming tradition and jobs,‘ ‘

Page 7
clarify,
And the ncxt change is on page 5 on the
bottomn paragraph ang the last sentence of that
paragraph wherc it says, "if is the intent that we . -

we added the words "othorwise qualified wam :
uses” in the first part of that sentence. i

So it says, "It is the intem that i
otherwise qualified watcr uses which wauld promo
fhe famity farming tradition of creatz jobs should .
be recognized a8 essential fo the econoiny i

And then in the next -- exeusc mo -
arid the reason for that clarification was that
there was a desirc to clarify that family tnnnmg
wadition and jtems thet create jobs are L
recognized as ¢ssential to the economy of the
state of Idaho, but it was not intended to state
that they receive a greater weighting than any
other uses.’ {.: R

So we wanted to clarify that ﬂlcyhad PR
0 be otherwise qualified in the equal weighting
system. Thank you. '

m then we had ysed lhcpillaﬁe . - E‘g'ﬁ.‘ TR NS

“industrial manufacturing and municipal” in thc :
sixth and seventh lincs from the first paragraph

Paga 6

umoast of the minkinum fow,” it did say "and shall -

be,” but it should have said"as," so itreads . .

"tha maqiinum flow as defined by any apphcnblc )

eontracy.” - o
And then Muiphy gtuge was clanfied to

be the Murphy U.S. gauging station,

UNKNOWN SPEAKER: Well, would you back up tg
thet line that says "deplotion (o the extent of
the minimum {low established by state action™? 13
that the cofreckiop on it?

SENATOR CRAPO: No, the mrrmtmn that |
just told you sbout was really 8 grammatical
comection, but it charificd that the minimum fdow
ax defined by the applicable contract with the
stats wilh regard w this particuler diseussion of
the minimum flow.

The minimum {low |8 extublished by
state action, but it's 850 as pertaing to Idaho
Power established by p cantract as well, and that
iz being clarified,

And page 3, the first full paragraph,
wine lings down with the sentence — or with the
Yine beginning with the woed “plan.” ke "plan by
the 1ddho Water Board," we changed that to the

- .
o VW DN e R

N NRKB NP P & e p e e
P M R R T PR S T

25 "[dshe Water Respurce Board” just aguin to

uam-.:mm_au'mp

10
11
12
13
14
15
16
17
la
18
20
21
22
23
24

28

- an the top of pagé 6. We just corrected thatfo. .

Pago B

be consistent with the terminology T.hmughoul the
statement, which, is the domestic, mmmen:m
muynicipal, and industrial,
Su we just, again, edded the phrase B0
we are using DCMI throughout the entire statement
of intent tather than different types of
erminology.
And that is the final change thatwas .« s e s
made from the drafts that you had yesterday.
CHAIRMAN NOH: What's the committec's
pleasure? 1would suggest that — my suggestion,
I guess, would be that we consider the legislation -
and if it goes out at the appropriate time on the
foor, we will just ask unanimous consent, of in
the sbscnce of unanimous consent, move that this
be spread upon the journal,
SENATOR RINGERT: Well, Mr. Chairmar.
CHATRMAN NOH: Senator Ringert,
SENATOR RINGERT: ! think if this is to have
any weight at all in the future, this statement of
legislative intent should have gentral circulation
before the bill is considered on the floor.
CHAIRMAN NOH: Senator Crapo.
SENATOR CRAPO: 1 had also thought tuo that

2 (Pagesa 5 to B)
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Resources snd Environment Committee 2/1/1985
Page 9 Paga 11
1 e other senators should have the opporunity 10 1 pantof any seconders, The motion is gaing to die
2 reviewit And!guoss, [ had also thought that 2 For lack thercof,
3 this commuittes probably ought to vote on it as 3 UNKNOWN PERSON: Mr, Chairman, only beuause
4  well {tape inaudible)) 2 of the point that you bring up that tequires that
5 CHAIRMAN NOH: And ] might ask 5  (tapeinaudible),
# Senator Ringert, what do youl mean by genéral L] CHAIRMAN NOH: Yoz, Weould semeonc wimt to
7 circulation? 7  make amotion?
g SENATOR RINGERT: Everybody should recaiveui 8 SENATOR CRAPO: Mr. Chairman, as 3 member of
9 copy of it, Mz, Chairman, % the committee that prepared - or the subcommittes
10 CHAIRMAN NOH: You mean handie it like bills { 10 that prepared this stalement, lggislative intent,
12 and circulate it around the stule, of Are you just 11 ] would move that the Senatz Respuroe and
12 spesking of within the logisluture? 12 [Cnvironment Committes adopt or approve - I'm not
13 SENATOR RINGERT: Just the legislature. 13 sure which word P'm looking for there -~ this
14 CHAIRMAN NOH: Okay. Yes, ahsalutely. 14 swiemcnt of legislative iment un behalf of the
15 Correct, Sure. ]think that has to be lhe: case. 15 comnitee.
16 | don't think we can pass anything, cen we, that 1€ CHAIRMAN NOUH: |s there o second?
17  ise't on the senators’ deqks or circulated in 17 SENATOR BEITELSPACHER: I'd second that
18 advence? 18 CHAIRMAN NOH: Senetor Pcavey, you have a
19 SENATOR RINGERT: Well, Mr. Chairman, my | 19  frown on yout face.
20 point would be that, you know, when somebody hes a 20 MR PLAVEY: Well, Mr. Chaimnan, are there
21 problem, and wehaven't passed legislation yot, 1 21  any comments from enybody jn the sudience?
22 Jon't think, that didn' have a probler somewhcre 22 CHAIRMAN NOH: Senaior Peavey, you were
23 down the line. 23  ahsent, tardy, fate, and we did go over several
24 And a problem arises and a court looks 24 changes that were made apparonily sinee yma had
26 for legislative intent 1o explain a particular 25 last seen the draft, howover, there was no
Page 10 Page 12
1 portion of it, we've talked about before, if the 1  disagreement over say of thase.
2 lcgistature doesn't consider this material before 2 SENATOR FEAVEY: Wcll, T just bave —
3 they voted on it, then that wouldn't play any role 3 Mr, Chairman ==
4 in shuping their intent. 4 CHAIRMAN NOH: Yes, Senator Peavey.
5 CHAIRMAN NOH: Senator Beitelspacher, 5 SENATOR PEAVEY: ! just kave a suspicion of
6 SENATOR BEITELSPACHER: Mr, Chairman, I'Y 6  what cffout the [cgislative intent is going to
7  move that the state — cxcuse me. I'd mave that 7  have when passed by one body and not the ather and
8 the chairman of the committee be instmcted to 8 if thiz isn"t really just kind of an exereige in
9 distribute the legislative intent that is now 9 futility. The cesc law preny weil defines what
10 beforc us, the senate bill 1008, to all the 10 the law means and the slatutes.
11  members of the gcnatc wo that it might be 11 That's my problem really. f gucss
12  available for them at such time prior to uyr vate 12 therc's nothing in the tangyage that Thave a
13 on senate bil] 1008, Co 13  problem with or that I know of now, but this is
14 CHAIRMAN NOH: 15 there a sccond? 14  just extra baygage that I don't know is nocdexl.
15 Mayhe we should vote on this first 15 CHAIRMAN NOH.: s there any further
16 Senator Beilolspacher on whether or not we wantto [ 16 discussion? Ifnot, I gucss, ail of those in
17 doit, or I guess the Chair could intcrpret this 17 favor of the motion say aye.
18 asa motion in support of the statement of L {Affirmative response.)
19 legislative intent, 19 CHATRMAN NOH: Oppased, no?
20 1 think maybe we are getting the cart 20 UNKNOWN PIERSON: No.
21 beforc the horse. Maybe we first cught lo have s 21 CHAIRMAN NOM: (Tape insudible) It sounds
22 motion, Senator Beitclspaches, if the committee 22 like the ayes have it
23 wants, to accept the statement of intent. 23 SENATOR RINGERT: Mr. Chaicman.
24 MR. BEITELSPACHER: Thut would be fine with! 24 CHAIRMAN NOH: Senator Ringert.
25 me sitce there sesins 1o be a reluciance on the 125 SPNATOR RINGERT: 1 think the record should

3 {(Pages 9 to 12)
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Resources and Environment Committes 2/1/1985
Paga 13
3 show that passing the motion and accoptance of the 1 ME. NELSON: Yes.
2 staternent of intent should net be regarded as 2 SENATOR CRAPG: Could you address for me the
3  addrewing anything except for what is 3 interplay between those watet riphts and the
4 specifically set out in this stalement of intent. 4  minimum stream flow?
5 Thete could very well be pther matters 5 MR. NELSON: M. Chainman and memibers of the
6  within the bill that ame not absolutely crystsl 6 commities, 85 ] understand your question, Scrator,
7 clear. 7 you me right that the contract, the October 25,
L CHATRMAN NOU3: That shoutd be well 8 "84, Agreement, conleins a sign-off by the [daho
§ understood Okay, What is your pleasuns with the & Power Company fhat itg rights are subordinated to
10 legislation? Wc have beforc us, then, scnate 10 acrusl use as of October '84,
11  bilis 1008 and 1006. 12 In other words, that regardless of the
i2 SENATOR CARLSON: Mr. Chairman, | haven |12  stetus of that water right, relative to state law,
13 question: NMow that we have accepted this as belng 13 o neighbors, to whatever other problems they mey
14  rcasonable and understandable, is there sumething 14 have, that tho cormpany’s sights are suberdinated
15 morc that neads to be done? 15 1o those rghts,
18 CHAIRMAN NOII: Yes, 1 would sk uianimouns | 1& Now, inherent in the discussion to date
17 consent that the chaiman be allowed to circulate 17  has been the assumption that the historie flow of
18  this to all of the members of the senate us soon 18 4,500 (s the flow. Tfthacassumption is wrong on
19 a5 pussible and make surc it on the desks of the 19 b down side, that docsn't operate to the
20 membes of the eeaate at the time that we vole on 20 deiriment of those particulsr users. In other
21 the bill, should we put the bills cut. 21 words, if there isn't 600 cfs therc, thet does not
22 UNKNCWN SPEAKER: Mr. Chairman, there’s | 22 affect their right. '
23 nothing 1o prevent you from duing that, if you'd 23 Likcwise, if thero fs mure than 608 in
24 liketo, anyway, 1don't know how binding that 24 the river, then that -- the agreement doem't
25 is, but if it makes you fecl better, why it may he 25  [imit the use by other pcople in that either.
Page 14 Page 16
1 helpfol 1 Those falks are subordinated regardless of what
z CHAIRMAN NOH: Okay. How about the 2  happens ultimately to the stream flow, '
3 legislation? ‘ 3 SENATOR CRAPO: May I follaw?
4 SENATOR PEAVEY: Mr, Chaitan, [ would vot; 4 CILAIRMAN NOH: Yes, Senator Crapo.
5  that we put the 1008 out with = do pass, 5 SENATOR CRAPO: Would it be fair to say,
6 CHAIRMAN NOH: Second? 6 then, thet Idaho Power assumes the risk of 8
7 SENATOR BEITCLSPACHPR: Yes 7  stream flow »~ of an actual stream flow below
8 CHAIRMAN NOH; Moved to second that weput| 8 3,900 as faras pricrities on thet water?
8 1008 out with a do paxs. Any discussion? ® MR NELSON: Mr. Chairman, Scnator Urapo,
10 Senator Crupo. 10 that s correct as fo exifing usets.
1 SENATOR CRAPO: Mr. Chalrman, I would 11 SENATOR CRAPO: Then, can you tell me what
12 support the motion, however, first 1 would Tiketo 12  would happen in Idaho lew if something happened,
13  ask a few questions, if 1 could, of some of the 13  say au earthquake or something happencd, und the
14 negotisiora that arc heve on two additional 14  {low scally was less than 3,900 or less than the
15 points. 15 amounl that those water users could usc and still
16 CHAIRMAN NOH: That's fine, 16 Icave 3,900 in the river?
17 SENATOR CRAPO:; Maybe, Mr. Nelson, if 1 17 What would happen at thet paint?
18  could ask you. [t's my understanding that with 18 MR, NELSON: Mr, Chairman and Scnator Crapo,
19 the date of October or November of 1984, which was | 19 23 far as any Idaho Power Company rights would he
20  the cutoff date for those dismissed from the 20  concerned, those users would bo immune from any
21  antion that ara not — well, whose rights ars — 21 challenge by the company.
22 1o whosc dghts Tdaho Power is subordinated, that 22 Now, the state may Jevelop in the
23  thaat situation spplies regardless of the status of 23  future ur may elaim to have now some Tight
24 the minitaum sireum flow, 24 relative to those users, but that is not cither
25 Dy you understand my question? 125 defined by or limited by the agreement. So in

4 {Pagea 13 to 16}
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Resources and Environment Committee 2/1/1985
Pagae 17 Page 19
1  that case, the power compuity would watch the river | 1 the scasonal 3,900 gnd 5,600
2 flow go down, as woukl cverybody clsc, und there 2 SENATOR CRAPQ: 1 jusi have gne more
3 would be — have no weapors in which to preventit | 3 question, Mr. Chairmas.
4 as 1o cxisting MseTs. L CHAIRMAN NOH: Senator Crape.
5 1 want 10 make thst clear, 5 SENATOR CRAPQ: 1 noted in thet stute water
-] CHAIRMAN NOH: Schator Crapo, 6  plan -- aud this is not particulerly releed (o
1 SENATOR CRAPD: Ilow would Idabo Power | T Llaho Power, but | wanted to sec if you or anybody
8  purchase wuter at the prevent time if they desired B &lse hau u diffcrent undenstanding,
9t doso? What would be the procedure it has o ¢ The stdte water pian used 1o have o
10 gothrough? 10  scparate Mock of water set aside for thermal
11 MR, NELSON: Mr. Chaitman, Senator Crapo, if] 11 cooling development, And el this point, axT
12 if'sa one-year lease through the watcr supply 12  ynderstand ir, the state -- the propozed changes
13 bank, then that is handled — f think that's been 13 {o the state water plan, that development would be
14 alatera! from the Dopariment of Water Resonrces 14 ipdusuin! devclopment under the DCMI Black that
15  {gthe Commitiee of Nin¢. ‘The company leases 18 has bown set aside,
16 water on a onc year bavis. 16 is thac your understanding?
17 If it wants a lopger term of use than a 17 MR. NELSON: Mt. Cheirman, Senator Crapo, I
18  year under the waket sopply bank, then i1 peeds to 18 think clearly a thermal cooling would be an
19 spply fora change in place of usc, point of 19 industrial use. Thal's the -= to mg, the common
20  diversion, and nature of use with the Department - 120 understanding of the word. And that, for example,
21  of Walst Resources. 21 j3 the way thet the Jim Bridger operators acquired
22 Lo the cxtent that that application 22  waler in Wyoming is under an indysirigl Intitade
23  jnvolves more than 50 ¢fs or I think it's 5,000 23 So yes, [ think that thermal cooling
28 acre feet, then it requires legislative approval. 24 clearly is an industrial use.
25  That is the existing law, and of course, this 25 CILAIRMAN NOIT: Thank you, Mr. Nelson. Thank
Page 18 Page 20
1 agreement and any of the legistation domsn't 1 you, Scuator Crapo. Sensior Ringert.
2 attempt to change that. 2 SENATOR RINGERT: Mr. Chairman, Tom, Ill
3 SENATOR CRAPO: With regardto the portion | 3 stant off with you, conld you Just give us a brief
4 of the contrast that says that subsequent 4 gvervicw of which negotiating party wanted which
5 legislative changes don't impinge on the contract, 5  points included in this legislalion?
§ would you clarify for me, just a linte bit, what 6 I menan, you know, we are confirming
7 subsequent legislative changes would do to the 7 somchody else's negotiating, and 1 would like &
B status of Idaho Power's wuter right with regard to #  know what the ncgotiating hlocks werc.
S  the changes in the minicum flow if the legislature 2 MR, NELSON: Mr. Chairman, Scnator, that
10  were lo do that? 10  would be, | think, a fairly extensive endeavor if
11 CHAIRMAN NOH: Mr, Nelson. 11 ) diditin any detail.
12 MR. NFLSON: Mr, Chairman, Senator Crapo, as | 12 1 can —~ 1 can give you an overview and
13  ihe contrsct and the statute work tugether, the 13  then you can ask me questions, if you bave any
14  state could obviousty increas the minimum flow at ¢ 14 particular concerns. | think you have been at the
15  Murphy at any time they wanted. The company would 15  hearings where we've discussed how the 3,900 was
1§ havc no rights involved in that decision. 16 arrived at. 1t was very scicntitic, There is
17 IFthe stale wanted to reduce that 17 2,500 in the river now, The water plan says
18  minimum flow belaw the seasonal 3,900 and 5,600, | 18 3,300, halfway i§ 3,800
19 it certainty is @t liberty to do that. However, 15 The -- sumewhat the same function was
20 the contractural recognition of the company™s 20  followed in winter Jows 1o got to the 5,600, that
21 watcr rights ut that level, would remain at those 21 happencd overflows. Look at existing conditions
22 levels. And therefore the company's rights would 22  in the winter ss best you can estiinate thom, and
23 pot follow the minimum flow down in that 23 (hen just back out the effect of developing the
24 substance, . 24 600 efs summer, you cOME Out to an approximate
25 The contract would still definc jt as i 28 5,600 winter.

& (Pages 17 to 20)
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Page 21

So that was ap aftempt 1o redivide the
existing situation, both between the existing
water plan and the cxisting flow. The other =

CHAIRMAN NOH: Senator.

SENATOR RINGERT: Well, excuse me, Who
wantad — while we're at this point now. Who
wantad the 39 and 567

MR, NELSON: The company watited hoth numhersJ
bigher, and the state wanted Lhem both ower. |
won't =

UNKNOWN SPEAKFR: If [ might interject hete,
Senavor Ringert, it's my understanding that isn't
there some element of the agreemen( that makes
even this kind of 2 discussion somewhat ticklish?

MR NELSON: Well, Mr. Chiairman, 1 dom't
know that it's part of the ugreement, The
negutiators had an informsl indersimding among
themgelves that we wouldn't volunterily, you know,
pitk the agreoment apart and say, "Okay, Nelson
got this one, but the Attomey General got thiy
one,* simply hecause we heve tried o do itasa
whole. '

1 don't think ip the face of what's
otherwisc an inordinate question from
Senator Ringert, I'm in sny position myself to

Dol WNKH

10
11
12
i3
14
1§
16
17
18
19
20
21
22
23
24
25

Page 23

criteria was, I think, a mutual desire.

The form — the form each of those
criteria went through, 1 don't know probably 50
drafis, litesally, 1 don't think that is an
exaggeration, so fo say where any one of (ose
fivc came from, I'm not prepared to even guess,

I¢s obvicus from just where the
partics were located, that the stricter they were,
the mote opportunity there was to forccloac
development, cbviously, that is where the company
was cuming from. But the state wasn't nccessarily
speaking only for uprestricied development. So
it's really hard to say where some of those things
ceme: from.

Part of this, obviously, was kind of a
put-up or shut-up situation on both sides. The
company had said it didn't want to be watermaster,
the state says, "Okay, then take yourself totally
out of any vestige of control over the rights that
you have defined.”

We said, “All right, but if you are
going to be the watermasicy, then you get out and
you take carc of it.” So if's in that context
that you find the adjudication requiremsit of the
thought being that it docsn'l make a lot of sensc

B
Faead-aans bR PF

-
K

5
16
17
18
is
20
21
22
23
24
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Page 22

impase that »s our understanding among curselves. l

CHAIRMAN NOI: Well, I don't know why au
other ncgotiators aren't here today either, but -

UINKNOWN SPLAKER: They are in (he housd

CHAIRMAN NOH: Okay, fine.

MR. NELSON: So, I mean, that has been: our
gentlemen's agrecment, and I think by and large we
pave shuck to that. But I don't feel T'm it &
position to tcli Senator Ringert I worl't answer
his question.

{ can't — T don't wunt to bo
misunderstood as saying that there are major and
minor painis of that agreement because the whale
thing davetails together, but ong of the obvious
factors mvolved was the public interest oritotia.

And that was, I think, as Tlook back
om i1, both the state and the power company winted
snme clement of utate control over the allocation
of that water, That, if the race was to the
swill, the swifl were already afoot. And in this
situation, the price of one man's failute is
another man's inability to get staned.

So, the way of the - both the cAIsting
undeveloped applications and faturc uses outside

- BEC R BRI T R

those against some form of public inlcrest
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to vy and define what's in the river when yon
haven't the foggiest idea, really, of the details
of the waler uses now going on above Swam Falls.
The scope of the adjudication within
ihe McCarren Amendment was sitply an effon to
wmake sure that far planning purposes, the federal
government had to get involvod. Hecause you can't
plan the river with huge potentially large
undefined claims that azen’t part of the plarming
process. So that was, 1 think, a mutual segment.
The trust provision in section 2 of the
2008 was an idea of - I think that came from the
state. 1scized on it with alacrity because it
filled what I saw as a major problem the company
had in this thing troughout, which was we could
get the state to sign up, but how did we get the
state 1o live up 1o what they said they would du?
And that was a major problem from our - from our
side.
The trust provision was suggested to
get us around the subordinated versus
subsrdinatable namre of the water above the
mifignum flow. It remains unsubordinated, but it's
held ih trust by the state, and that neatly side
stcpped the problem, but it left us, we think,
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1 with enotber club to use againat the state if it 1 doesn't pick it up.
2 ftries to ignore the standatd set by the 2 SENATOR RINGERT: Just a coroment 1 had on
3 legislation. 4 this Tom, but it just scoms rather strange, and I
4 1o you want me 1 restrict my comments 4  realize chat, ot least currontly, thin section 6
5 to 2008, Senator, for now? 5 s in the code already, but I wonder why we have
& SENATOR RINGERT: 1 think we showd. & to mention in sume places that judicial review is
7 MR. NELSON: Okay. | believe public 7  available under 1701A and not mention it in
§  intercst, I think thataz I look back, wauld bo 8 others.
9  the major clements of the paniculac bill. 9 And ] just see the opportunity for 4
14 SENATOR RINGERT: [have & question 10 - ¢oun to decling jurisdiction of a aeat litle
11  Scnator - excuse me, Mr, Chaicman, Tom, on page 4| 11 question sometime ecause of that,
12 ofthe bilt, in section 42-203D, 2, lines 44 12 CHAIRMAN NOIE: Mr. Young hzad some
13  (hrough 47, it specifically names the 13 cnlightearment ta shed on this question.
14 sdministrative proseedings, but most of our ~ I'm 14 MR, YOUNG: 421701A, Mr. Chairman, includes
15  just going on momory pow, but it sccms to me some (15 2 specific allowance for judiciary review. (Tape
16 of aur other code sectioms that are similar to 16 ipaudiblc).
17 this, specifically mention the right to judicial 17 CHAIRMAN NOH: Senator Ringert.
18 review. ' 19 SENATOR RINGERT: Of any adverse order the
1% Now, would you copunent on whether the 1% directar (tape inaudible.)
20 fack of that statement in this particular sentence 20 MR, YOUNG: Mr, Chairman, Senator Ringer,
21  would, one, preclude judicial review and, two, if 21  that particular sectlon, then, a few years ago
22 that'y the casc, is that the intent of it? 22 clarified any titae the ditector made any decision
23 MR NELSON: Mr, Chairman, Senator Ringert, | 23  that was adverse to a water wser or cilizen on
24  first working backwards. e was not the ittent of 24  which there hadn't been a previous right fora
25  (he section to proclude judicial review, but 1 25 hearing, that provision would kivk in giving the
Page 26 Page 28
1 can'ttell you without lonking ot the rest of 203 1 right to administralive hearing and Judiciary
2 where that right to review exists, but 1 believe 2 review,
3 sither in a part of 203 that we haven't put in — 3 CITATRMAN NOH: Are there other questions?
-4 there it is, subsection 6, on page 2, just ahead 4  Semator Tominaga, you indicatcd you might like to
5 of section 2 bill, is in the existing code, 2 5 ask a question. _
6 right of review, which would 1 think apply tothe 6 SENATOR TOMINAGA: | have onc question,
T cnlirely of 203 % Mr. Chairman, for Tom Nelson.
8 1701 is the scction of legizlarure - Now, say in 5 or 10 years the state
9 added or changed, 1 think in 1980, which creates 9 decidcs 1o lower the minimurmn stream flow from
10 theright of review under the Administrative 10 3,900 to say 3,500, would the stawe have to
11 Procedured Act 11 compensate Idaho Powdir (o — because it is a
12 CHAIRMAN NOH: Senator Ringern. 12 contract ov agreement between the statc and the
i3 SENATOR RINGERT; Mr, Chairman, Tom, T think{ 13  Idaho Power for that block of water that we, as s
14  the onc on page 2 refers lo proceedings under 14  statc, recognize is used for hydropower, would the
15 ppplications, and 2031 an page 4 is review of 15  state then need to compensate Idaho Power for the
16 cxisting permits, so [ just wonder if we do have 18 reduction in the minimum stream flow?
17 that coveruge. 17 MR. NELSON: Chairman, Senatar, as I have
18 MR. NELSON: Well, Mr. Chairmun and 18 snid, this whole approach is one of plasning and
19 Senator Ringert. as T said, it was not intended ta 18  (he compamy's position vow is to watch the statc
20 excludeit, My thought was section 203 in total 30 1o make sure ity planning is aimed at cumpliance
21 alremdy has the right of review in all. And the 21 with the minimum flow i the contract, which
22 1701A is the section that creates the 22 presumably are the same (o start with.
" 23  administralive review. 23 In your analysis - in your example, if
24 S [ think you ean incorporate it by 24 the state lowers the minimum flow and changed this
25 refcrence there, at Jeast, even if subscction 6 % 25 planning siandatd to recagnizs that lower flow
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1 rather than the contract amount, then the company | 1 under double ii, the anulysis there ig that you
2  would immodiately g0 to court, as T see it, and 2  look ini at the benefit of the new vse. And
3  atempt to foroe & change in their platming 2 underiiyou lock at the detrimental effects of
4 process o recoghize the contractural right. That 4 thencw use op electricnl rates.
5  would be in advance of any — hopefully, approval | 8 That is the other side of the coin. K
€ of any new uses. € il is worth X dollars to huve the new use in place
? One option in that situation would be 9 o the cconomy of the stale, and it costs Y
B for the court or the state through legislature to 8 dullars to have that waler taken out of the river,
S say, "Well, all right you have a contract, bul 9  then you have to balance Xand Y.
10 your remedy is by compensation not by stopping thg 10 ‘'hat is where the ratepayer interes! is
11 state jp its planning process” 11 addressed as part of the public interest.
i2 But the initial attempt, us we have |12 CHATRMAN NOH: Thank you, Senator Peavey.
13 explained it to the othier nagouators, would ba to 13 SENATOR PEAVEY: Mr. Chuirman, Mr, Nelson,
14 force compliance with the contract. Only then, if | 14 why don't you pive us the flip side of Senator
15  we weren't successfiil in doing that, would we, T 1158 Towninaga's scenaric in case the state wanted to
16 think, be entitled 1o ¢laim compensation. We 16 raise the minimum flow? How would that work und
17 would rather have the water than the money 17  would there he any problems?
16 frankly. 18 MR. NELSON: Mr, Chairman, Senator Peavey,
19 CITAIRMAN NOH: Yes, Senator Carlson. 19 in thet - in the situation where the state raiscd
20 SENATOR CARLSON: Mr, Chairman and 20  the minimum fluw, the company's subordinated
21 Mr. Nelson, eatly on you indicated thay acnate 21 rights would remnain at 3,900 and 5,6(H). However,
22 Gill 1008 addresses the public interest, and [ 22  that increasc, then, would make the company a
23 wonder if, can you define the public interest for 23  peneficiary of that increase flow.
24 mwe? 24 And a3 § read both what we have and a5
25 MR NELSON: Mr. Chairmen, Scoalor, as 25 those minimum flows operate, the company would be
' Page 30 Faga 32
1 section 203 of Title 42 pow opersies, you find 1 abeneficiary of the higher flow and would Be
2  public intercst defined in two placss. The local 2 entitled 1o protect i, or to iry to make the
3  public interest slandard in A, and the portion of 3 statc enfotce it if it raised the flow but at the
4 public interest defined by C. 4 sametime didn's put mechanisms it place 10 really
L3 Yo in that situation, public interest 5 make it work,
& is both -- local public interest as may he applied & CHAIRMAN NOH: Scuator Peavey.
7 under 203A and the econemic portion of the public 7 SENATOR PEAVEY: Mr. Chairman, when you say
8  interent, if you will, found in 203 C. 8 protect the new highet minimym flow, you aré aol
9 SENATOR CARLSON: Well, Mr. Chairman, just| 9  saying the siare, then, couldn't ten veurs ufter
10  off the top of your head, would you lluminatc for 10 it had done that come back und refower the 39007
11 me, iy the ratepsyer, ldaho Power and gthers in 11  That would be the state's option, would it not?
12  the state of Idaho, is their interest involved and 12 MR NMELSON: Mr. Chuirman, you would be
13 considered in this legisiation gy well? 13 right, Senutur. In other words, anything shave, .,
14 MR. NELSON: Senator, yes. The mierest of 14  the minimam flow, the stote ia free Lo do e it
15 the ratepayer is addressed in 203C, subsection 2 15 likes. _
16 ii 16 CHATRMAN NCH: Senator Horsch.
17 SENATOR CARLSON: May Lintermupt right 17 SENATOR HORSCH: Mr. Chairman, Tom, just
18 there, Mr. Chairman - 18 gening my thinking in the right pemspeciive of
19 CHAIRMAN NOH: Yes you may. 18§ maybe 'm not thinking right whea you said you
20 SENATOR CARLSON: Mr, Nelson, isthatthe {20 would still after the statc raisod it, had the
21 part that says if you ever scl) those waler 21 a hordinated right of 3,900, ian't that not the
22  riphts, the proceeds therefore would go to Lhe 22 tesminology of the unsubordinated right of 3,9007
23 customer? 23 MR, NFLSON; Unsubordinated, F'm sorry.
24 CHAIRMAN NOH: No, sir. 24 SENATOR HORSCH: Had me turned around
25 MR. NELSON: Na. Mz, Chaitman, Senator, 25 180 depregs there for  seoond.
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UNKNOWN SPEAKER: You ure going to have 14

get Tow's paycheck for today.

CHAIRMAN NOH: Senator Ringert.

SENATOR RINGERT: Mr. Chainman, Tony, on
page 3, linc 43, it sayq “permit or licenss.”
Now, my question there is, [ can understand if
that's - if that's a valid premise to start with
to see if the condition would be placed in the
permit, therefore, that same condition would carty
over into the license,

But I am of concern that this language
would peymit the director 10 impose subordination
on the licensad water right that didn't have that
condition when it was a permit,
. MR. NELSON: Mr. Chairmaf. Sesator Ringort,,
that is addresned in the last full setence of
gub 6, "Shall not apply the licenses which have
already boen issued as of the effective date of
this act.”
Inr other words, what the state wanted

hae—

SENATOR RINGERT! Well Tom, forgive me, b
that is not my conccrn. My concem is the ~ is
the small hydto operator who reetived a permit in

o N
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fut e to interpect one comment Thave, Ax]
said, I am going w support smuding the bill to
the floor, bat with regard to this particular
section dealing with, casentially (tape maudible)
the new small hydro of al Jeast impacting now
small hydro development, I think there ar some
incquities in the bill where at least -« that we
ooght (o address the type of discretion the
ditector should have i ampose such restrictions.
And it's my understanding that there
will probably he some subsequem legislation
introduced this iczm to address those issuzs. And
50, although, ['m in agreement to send this bill
to the flear, I think that we as a committes ought
10 be aware that there are some possible
¢larifications that need 10 be attached 10 that
type of discretion on the part of the director,

CHAIRMAN NOH: Any other jjuestions by the
cofupittec members? Are you ready for the
questions? Senator Little,

SENATOR LIT1J.E; With this (tape isaudible)
about the small hydro, what assurance have we got
that there will bo legislation coming (o protest
small hydro?

CHATRMAN NOII: T presumc the dedicated

SN lmd Woe

1990, gnd that permit does not havew
' Page 34

subordination provigion init.
And he builds his plant and gets intv
operation, and here comes the director and looks
at that and =ays, "1 probably should have done
this while it was a pevmit, but I'm going te do it
now."
MR NELSON: Mr. Chaioman, Scnator Ringert,
(hat interpretation is obviously possible under
that language. What the viate was wanling, 1 can
teli you, was that then: are existing permits out
thete for hydropower purpuses, some of which may
be unsubordinated.
1 think there is only & handful. They
wanted the power to go back and subordinste those
permits at the time that they issued the liccnse,
Su they wers thinking of the existing situation,
1ol whet happens in 1990, But that interpretation
would be possible.
AN 1 can tell you is that this was the
siate's section - going back to your discussien
of who did what, all I added was the last sentence
1o make sure they woubdn'L come back and undo
everything we had done with the contract.
CHAIRMAN NOH: Senator Crapo.
SENATOR CRAPO: This might be a good puint
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interest of the legislative representatives of
people in thosc districts that are concerned.
Okay, Senalor Feavey.

SENATOR PEAVEY: One last question of Tom.
Mt. Netson, what happeos to this agreement il
nothing gets through and the whole thing blows up?
Whers are we now?

1 think there is a misconception on the
part of certain sections thal state that they are
guing to be in better shape than they arc now, and
I might have you address tha.

MR. NELSON: Mr. Chairman, Senator Peavey,
the lawsuits which precipitated the hopeful
resolulion jssue are still pending. And absent a
timely, and [ can't give you an idea of what that
timie would be, implementation of the agreement -
the agreement would be seratched and we will go
back o war, .

S0 the problems that led to the
pressures to develop the agreemcnt still caist,
absent the agrcement, {tape inaudible).

CHAJEMAN NOH: Semator Peavey.

SENATOR PEAVEY: Ithought 1 remembersd
sccing some dismissal notices. What portions of
those Jawsuils were dismissed? What do we have

9 (Pagas 33 to 36)
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1 |ef {tape inaudible)? 1 MR. NELSON: Sure.
2 MR. NELSON: M. Chairmnan, Setiator Peavey, 2 CHATRMAN NOII: Senator Ricks.
3 we still have the problem with rights versas 3 SENATOR RICKS: So that means — does that
4 people. Butto date, since October 25¢h signing 4 mean, then, that they could oot be — the courts
8 of the agreement, we have dismissed in round 5 coukd oot — or anybody could not sus them and
6 numbers 4,000 filingg, if vou wiil, from the suit, &  challenge their water right in the future?
L As 1 say, it is hard to tel] in peopk, 7 MR. NELSON: Mt, Chairman, Scnator Ricks,
8  becansc sume of them you huve ten people on them B the cnly meaning that has in the context in which
% oryou might have one guy with ten filings, bul we 9 that dismissal took place is that the power
10  have dismissed 4,000 filings. 10 company is barred Som ever challenging their
11 n terms of filings sl subject to 11  water right,
12 the suit, I'd say there is probably 2,500 10 3,000 12 Now, aa I said before, if they have
13 asa very rough estimate thal we wounld still be in 13 trouble with their neighbors, they have trouble
14 court with. 14  with the state, whatever those other problems are,
15 SENATOR PEAVEY: Mr, Chairman. 15 they will continue to have them. But the power
16 CHAIRMAN NOH: Semutor Peavcy. 16 company is harred from challenging their water
17 SENATOR FEAVEY: Whal category? How coulu‘d 17 rnght . e
18  you classify the 2,5007 Who are they? 18 CITATRMAN NOII: Senator Ricks.
19 MR. NELSON: Senuor Peavey, as [or ms we 19 SENATOR RICKS: Mr, Chairman, ene further
20 know, they would be wndeveloped applicants and 20 question, then. Mr. Nelson, do you have any idea
21 pormils. We are in the process of sending out 2 21  about what quantity of the river (hat involves in
22  guestionnaire to fry and lovate those people ip 22 tcrms of the cfs as far as the permit holders are
23 that group (hat are developed or have made the 23  concetned? e
24 1180 investment that we don't know about. Butby |24 MR. NEL.SON: Mr. Chairman, Senator Ricks,
25 and large. it will be undeveloped applicants and 25 the cetimates arc necessarily very rough, Senator,
Paga 38 Page 40
1 permis. 1 because when you are looking at holding paper
2 Mostly, large agricultural because wo 2 right, somebody who has not proved up but has a
3 have dismissed, to the extent that we can, the 3 filing, and if's on the basis of somc of those
4 commercial, industrisl, municipal, domestic 4  filings that we did the dismissal, you find -- and
5 people. 5 ['m not being critical of the filers. I's just
6 CHAIRMAN NOH: Senator Peavey. 6 the way you do it at that stzge. You over file on
7 SENATOR PEAVILY: Just onc last question, to | 7 acreage and you over file on amount.
B summanize it then, all we really chouldn't have 8 S0 if | were to go buck through those
9  any exiting irrigators lefl in a status where they. 9 peoplc who were dismisyed and tell you what they
10  arc locked in combst with the pawer campany, is 10  showed on peper, otber than the licenses that they
11 that right? il had in, I would have a vastly overstated amount,
"12 MR. NELSON: My, Chairman, Senptor Peavey, (12 Now, I have gone back through to try -
13 thatis right. At least as yoom as we <o find 13  and determine from the basis of acreago involved
14  ontall of the 1180 beneficiaries, that won't be 14 on the poople we know arc existing and then uge a
15 the case. 15 Jepletion based on that acreage, and I come ontin
16 1INKNOWN PERSON: (Tape inaudible), the big) 16  the vicinity of 1,000 ofs. But that jg a really
17 guestion, of course, other than that group left is 17 rough number because what you have is aboul three
18 whois going to use the fitore -- what will future 18 assumptions on top of 2 couple of guesses to even
19  uses be of the remaining water? 1¢ get that close.
20 CHAIRMAN NOH: Senator Ricks. 20 But that's — like 1 gay, if you use
21 SENATOR RICKS: Mr. Chairman, may Iask |21  the diversion numbery, if's hmge. 1 would dare
22 My, Nelson u question whilg it's fresh onmy mind? |22 say you would be talking 10 or 15 or 20,000 ¢fs on
23 The group that you referred to as being 23  the diversion. Bul in terms consumption, as best
24 dismissed, they were dismissed with prejudice; is 24 [ could work out the acreagc, it wasn't that big,
2%  that right’ 25 SENATOR RICKS: Mr. Chairman, one further




of the Department of Waler Resources.

We didn't intend for thisto be 5
public heoring, We have had countless public
hearings. The measnre hag been before us fora
long, long time. And I'm cortainly 1ol one to
want to cut off discussion, bul vl some point we
have to get on with our business.

MS. HAYES: Well, I have 4 valid point to
make.

CHAIRMAN NOH: Allright. Then, Ms. Hayes,
you may makc your vatid poinl.

MS. HAYTS: All right. We have donc some
imtensive reseatch into the number of ofs that is
in Lhis river. And we have gong Lo the
United States Geological Survey, and we maintain
that there's 6,005 cfs in that river, that we
should be ~ you know, when we have qualified
people, such as this, that are telling us that
that is the amount, this and that, in that vver
sver a 23-yoar period, that this is the average,
that this iz what we should be considering, and —
so that we are saying thut we are not starting
fram a velid point. That we need fo consider this
6,065 cfs's s the averape flow b that strearn for
thc past 23 years.

Rescurces and Environment Committes 2/171935
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1 question along those lines, that is the part, 1 1
2 guess, | haven't got quite clear in my mind. I'm 2
3  frying to comprehend and understand hecause I'm | 3
4  wondering whether there is any really free waler 4
5  in that river if not -- we haven't used it all up 5
& intcrms of permits. [ guess that's what I'm 6
7 wying o regolve within my own mind. 7
8 And T recognize the fact that when a B
9 person seeks n walyr permit, ahy one of us or 9
10 whalever the case might be, and we seek 2 water | 10
11 pemnit for X pumber volume of water. And whotbef 11
12  weuse it for two months during the year or ten 12
13 months during the year or what, we still have the | 13
14 permits and the right 1o that quentity of watcr. 14
15 1 guess -- and I'm just trying 1o get 15
16 thet clear in my mind whether or not there is any | 16
17 . e¢xcess water evaiable in the whole river. That's |17
18 where 'm kind of confuscd. 18
19 MR. NELSON: Mr. Chairman, Senator, if-- {19
20 that is one of the ifs — if our analysis was 20
21 right that there's 4,500 in the iver. In other 21
22  words, if you repeated 1961 and 1985, the low flow| 22
23  of the river a¢ the Murphy gauge would be 4,500. | 23
24 All right, If that assymption is 24
25  correcl, implicit in that then is the conclusion, 25
Page 42
1 - ifyou will, that el current development has been 1
2 reflected in the river. 2
3 In other words, we have how felt the 3
4  effccts of all of that development And that - 4
5 one pemson can e ahout as far 1o the ground as L
& another, but I'm convinced, based on my 6
7  eonversations with experts at the Department and 7
8 expens that we have and the experts that ather 8
9 peoplc have fired, that that i8 a supportable g
10 conclusion. ' 10
11 %o — but if that is right, then there 11
12  ia 600 cfs in the river and that 7,000 cfs that we 12
13 dismisscd, if sy nuember is right, fs the 1,000 ¢fs 13
14 that took it frum 5,500 to 4,500. S0 they arc 14
15 already in the river. They have efready been 15
16 felt. Their impacts have been measured and their 16
17  uses have been secounted for, 117
16 CHAIRMAN NOH: Okay. Are you ready for thy 18
19 question? 19
20 MS. HAYES: You ve allowed everyone to lafk | 20
21 butme. 2
22 CHAIRMAN NOB: The Chair has limited the  ; 22
23 discussion and the testimony (o interrogation 23
between members of the senate, perticularly of the P24
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commitrae, and people involved in the negotiations
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1f we start an the wrong (tape
inaudible) in plapning for this sircam, you ore
E0ing to be coming vut with the wrong figure.
And 1 1bink this #8 — you gu to people who keep
records and you find out what they are,

Now this, I think this could throw your
wholc plunsning out of killer, and so I do want to
make thai point.

CHAIRMAN NGQI: Thunk you., And 7 ghould
point put those people were involved with the
technical committee deliberations which guide
ncgotiators in their (tape inaudibic).

All tight Are you ready for the
questions?

UNKNOWN SPEAKER: Mr. Chairman, M:, Nclson
has on¢ last (tape inaudiblc).

_ CHATRMAN NOH: Yes, Mr. Nelson,

MR NELSON; Mr, Chirman, Senutr Pen\ey,
so that no one geta confused about the 6,065 ofs,
if you take June 27Hh of overy year for the last
23 ycars, you may very well come to a number, un
average almost flows - very well come to a number
like 6,065,

But the USGS, who runs the gruping
slation &t Murphy, recorded & flow on June 27,
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1981, 0f 4,530 ¢fa. So what we are talking ahour
here is 2 minimwm fAow. You know, you don't swim
in everage depth rivers, and fish don't live in
average depth rivers.
This is a eritical period planning
mechanism. You look at the worst case and you
say, "What could we accept in that river on the
worst day that we ean foreses we will have?" That
day 1o date bas boen 4,530 cfs, not 6,065.
If you want 10 go to An avetage number,
then admittedly it wil] be much higher. But your
exposure to flows below an acceptable limit will
he much greater. :
CHATRMAN NOH: As many are as in favor of
senate bill 1008 signify by saying aye.
{Affirmative response.)
CHATRMAN NOH: Cpposed, no?
UNKNOWN PERSONS: No,
CHAIRMAN NOH:; Would you like your voles
revorded as such?
UNKNOWN SPEAKERS: Yes. (Tape inuudible).
CHAIRMAN NOH: Senators Ringen, Liltle, end
Carlzon voted nn, Okay. Now, how about s¢nate
bil) 10067
Someone care to make a motion on senute
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bill 10067 - :

SENATOR BUDGE: Mr. Chairman, [ movethat it
go to ado pass.

SENATOR BEITELSPACHER: 1 second.

CHAIRMAN NOI[; Moved and seconded that we
put out senate bill 1006 with a do pass
recommendation,

Is therc any diseussion? Ifnot, all
thosc in favor signify by saying aye.

(Affirmative responae.)

CHAIRMAN NOH: Opposed, no?

LNKNOWN PERSONS: No.

CHAIRMAN NOH: Do yuu want your votes
recorded?

{INKNQOWN PERSONS: Yes.

CHAIRMAN NOH; Sensiors Ringert and Lidle
vote 1o, and Senator Carlsen,

Okay. Iguess the Scnaw State Affairs
Commille are going to consider the PUC bills, the
adfudication bill is up across the way in the
House. Thank yott, troops, You are « {¢nd of
tape)

{Meeting cuncluded.)
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PESTICIDES; AMENDING TITLE 45, IDAHO CODE, 8Y THE
ADBITION OF A NEW CHAPTER 17, TITLE 4%, IDAHO
CODE, TO PROYIDE DEFINITIONS, TO PROVIDE FOR THE
CREATION OF A LIEN ON CROPS FOR PROVIDERS O
APBLACATORS OF FERTILIZEAS OR PESTICIDES ON, OR
FOR THE GROWING Of SUCK CROPS TO SECURE
PAYMENT FOR SUCH FERTILIZERS OR PESTICILES) TO
PROVIDE FOR THE PRIORITY QF BUCH LIEN: TO PRAYIDE
FOR PILING A NOTICE OF CLALM OF LIEN; TO PROVILE
FOR CONTENTS OF THE LWEN CLAIM; TO PROYVILE FOR
THE DURATION OF THE LIER, TQO PROYIDE A LIMITATION
ON ACTIONS TO FORECLOSE SUCH A LIEN, AND TO
PROVIDE FOR THE AWARD OF COSTS AND ATYORNEYS
FEES; AND TO PROVIDE FOR THE RELEABE OF A LIEN
CLAIM.

& Lpbd was introduced, read the first time &t length, and -

referred Lo the Judigiary and Ruies Commities for printing,

H 1, by Ways snd Means Commitiee, was introduced, read
the first time at length, and referred to'the Btate Affairs
Committan,

On reguest by Senato! Ricks, grénted by unanimous
ugnsen!, the Semate advanced 1o the Yifteenih Order of
Bukiness.

Miscellnseouy Bimines

On motion by Senalor Ricks, seconded by Senator
Kiebep!, the Senate sdfourned unti} 11130 a.m., Monduy,
denysry 14, 1985,

DAVID H, LERQY, President

Attest: DOROTHEA BAXTER, Secrytury

HGATI LEGIELATIVE DAY
MONDAY. JANVARY 14, 1985

Senate Chagubor
President Leroy called the Senste to grder at 11:30 a,m.

Tloll quli showsd &1 Members prosent cxeept Senator
Peavey, niment and excused,

Prayer was offered by Sgnater Lagy.
Reading and Cormection of the Journal
The JUDICIARY AND AULES Committee reports that
the Senate Journals of ihe prooeedings of January 10 and 11,
1895, were read und appraved es gorrected,
FAIRCHEILD, Chuirmun
Report adopted.

On request by ‘Senator Rioks, granted by uhanimout
consent, the Senale edvanead 1o the Sixth Order of Bukiness,

Reports of Manding Committees
Jamumry 14, 1985

The JUDICIARY AND RULES Committze reports that
B 1044 hes bows eorrectly printed.

FATHCHILD, Chairman

8 1008 was referred to Lhe Agrleuttural Affsirs
Committae,

On request by Senator Ricks, grented by unspimous
sonsent, the Sentle sdvanced to the Lleventh Opder of
Business. . L

B O

Introchsiion, Eint Raading and Refetonce of Bills, -
House Petitions, Resalulions and Memarials

5 1005
BY RESGURCES AND ENVIRONMENT COMMITTEER

AN ACT
RELATING TG THE PUBLIC UTILITIES COMMISSION AN
1TS JURISDICTION TO REYVIEW REVENUE REQUIREMENTS
AND OTHER REUULATORY IMFLICATIONS OF TI(E SWAN
FALLS COMPROMISE.

53 1006
B8Y RESQURCES AND ENYIRONMENT COMMITTKE

AN ALT
RELATING TQ THE DEPARTMENT OF WATER
RKRESOUHUES; AMENDING SECTION 42-1805, IDAHO CODE,
TGO PROVIOE THAT THE IRECTOR OF THE DEPARTMENT
QF WATER RESQURCES SHALL HAVE THE POWER Ty
PROMULGATE RULES AND REGULATIONS.

8 1007
BY RESDURCES AND ENVIRONMENT COMMITTER

AN ACT
RELATING TO WATER RIGHTS; AMENDING CHAPTER 5,
TITLE &1, IDAHO CODE, BY THE ADDITION OF A NEW
SECTION §1~5028, IDAHC CODE, TG PROVIDE THAT GAIN
UPON SALE OF A PUBLIC UTILITY'S WATER RIGHT SHALL
ACCRUR TO THE BENEFIT OF THE HATHPAYERS,

81008
BY RESQURCES AND ENVIRONMENT COMMITTER

AN ACT

RELATING TO WATER RIGHTS FOB UWYDRUPOWRHR
PURPOSES; AMENDING SECTION 42-203, ]DAHO CODE, 10
REDESIGNATE THE BSECTION, TO MAKF CERTAIN
ORAANIZATIONAL CHANGES AND TO PROYIDE FOR THE
MAILING OF NOTICES 10 PAID SUBSCRIBERS; AMENDING
CHAPTER %, TITLE 42, IDAWD CODE, BY THE ADDITION
OF A NEW SECTIOR 42-204B, (DAHO CODE, TO PROVIDE
THAT THE DIRECTOR OF THE DEFARTMENT OF WATER
RESOURCES SHALL HAYRE THE AUTHORITY TO
SUBORDINATE RIGHTS GRANTED FOR POWER PURPOSES
TO SUBBRGUENT UPSTREAM RIGHTS, AND TO LIMIT
PERMITS OR LICENSES GRANTED FOH POWER PURPOSES
0 A SPECIFIC TERM; AMENDING CHAPTER %, TITLE 42,
IDAHC CODE, BY THE ADDITION OF A NEW SECTION
42-203¢, IMAHO CODE, TO PROVILUE THAT THE
DEFARTMENT SHALL CONSIDER CRITERIA WHEN AN
APPLICANTS ADPROPRIATION WOULD SIGNIFICANTLY
REDUCE THE AMOUNT OF WATER AVAILABLE FQR A
SUBOADINATED POWER USP; AMENDING CHAPTER 2,
TITLE 43, IDAHG CODE, 8Y¥ THE ADDITON OF A NEW
SECTIGN 42-203D, [DAHO COUE, TO PROVIDE THAT TUE
DEPARTMENT SHALL REVIEW ALL PERMITS [SSUEL
PRIOR TO THE BFFECTIVE DATE OF THIS ACT;
FPROVIDING THAT THE PROVISIONS OF THIS ACT SHALL
NOT AFFRLT ANY INTERSTATE CONMPACYY; AND
PROVIDING SEYERABILITY.

8 (005, 5 1006, S 1007, and 8 1088 were introdused, read
the first time 4t length, und referred (9 the Judieiary and
Rules Qommittee for printing.
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FOR WHICH THB DIRECTOR MAY REFUSE TO ISSUE OR
REFUSE TO RENEW A CERTIFICATE OF REGIETRATION,

8 1094
BY TRANSPORTATION COMMITTEE . .. -

AN ACT |

" RELATING TO IMPLEMENTS OF HUBUANORY; AMENDING

BECTION 48-101, IDAHG COLE, TQ INCLUDE MINT TURS
AND MINT WAGONS UNDER THE DRPINITION OF
IMPLEMENTS OF WVSBANDRY'; AND OECLARIRG AN
EMERGENQY.

3 1098
BY TRANSPORTATION COMMITTEE

AN ACT

. RELATING TO THE IMSTRIBUTION OF PEEE ¥FROM
SNOWMOBILE PEES; AMENDING SECTION 49-2508, IDAHO

CGDE, TO PROVIDE FOR THE DISTRIBUTION QF MONEYS,
TG CREATE THE SBARCH AND EESCUE ACCOUNT, TO
PROYIVE FOR UBES OF MONEYS IN THE SEARCH AND
RESQUE ACCOUNT; TRANSFERRING MONEYS FROM A
CERTAIN ACCOUNT Il THE LDEDICATED FUND TO THE
SEARCH AND RESCUE ACCQUNT, AND PROVIDING FOR
THE UBES OF SUCH MONEYS; AND DECLARING AN
EMERGENCY. ‘ .

-3
BY TRANSPORTATION COMMITTEE

AN ACT
RELATING TO THE TRANSPORTATION OF ALCOHOLIC
BEVERAGES, WINE AND BEER; AMENDING BECTION
23-5086, IDAHO CQDE, O PROHIBIT THE
TRAMBPORTATION ©O¥ OPEN CONTAINERS OF
ALCOHOLIC LIQUOR, WINE AND BEER,

8 1098
BY TRANJPORTATION COMMITIRR

AN ACT , .
RELATING TC MOTOR VBHICLE LIENS ‘AND
ENCUMBRANCES; AMENDING SECTION 48-412, IDAHO
COLE, TO PROVIDE THAT IF A TITLE APFLICATION IS
RETURNED FOR CORRECTION AND 5 NOT RETURNED
WITHIN A SEECIP(EL TIMR THE ORIGINAL DATE AND
UOUK OF RECRIPT SHALL BE YOID.

§ 1490, 8 1091, § 1093, 5 1093, 3 1094, 3 1095, 8 1096,
5 1097, and § 1088 were lntroduged, read the first time at
length, gnd referred to the Judiaiary and Rulés Committes

fer printing.

H 19, by Pdueation Committes, was introduced, read the
tlest time at length, and referted to the Education
Committes.

Seaond Heading of Bills

§ 1054, by Local Government and Taxation Comuniitee,
wes read the seeond time &t length &nd filed for third
reading.

H 1B, by Rescurves and Conservation Commlttee, wya
road the yeeond time at length and filed for third reading.

8 10532, by State Affairs Comiittee, was read the second
time at length end filed for third reading.

8 1044, by Judicizry and Rules Cornmlttlae, was read the
28oond time at length and Miled [or third reading,

8 1066, by Educatipn Committee, wns read the second
time at tangth and filed for third reading.

Tnird Reading of Bilis
"On requeit by Senator Ricks,” granted by unanimois

sonzant, 8 1008, 3 1067, & \006, and 8 1005 were placed st
the haad of the 2rlendar.

8 1008 was fead the third time at length, section by
wection, and placed before the Senate for final consideration,
the question being, "Bhall the biil pass?”

Roll eall resuited au follows:

AYES—Andéryon, Beeck, Deitclspaaher, Bilyeu, Droy,

- Hhadge, Calabesily, Chapmah, Crupo, Darringtonm, Lobler,

Fairehlld, Gilbert, Horsen, Xieberr, laonen, Matiey,
MaLagghlin, MeRoberts, Noh, Parry, Penvey, Aakozy, Reed, :
Risch, Smyses, Staker, Sverdsten, Swseney, Thoene,
Tominaga, Twiggs, Watkins, Yarbrough. Total- 34, S

NAYS--Batt, Carlaon, Crystal, Ricks. Ringert, Rydaleh.

Total - 6. :
Absent and exeused—Laoy, Little. Total - 2.
Total - 42.

Wheraupon the President declared 5 100B posged, litls
wis sppraved, and the blll ordered tranginilted to the House,

On request by Sepawor Noh, granted bY unanimoux
consent, \he President ordered the Btatement of Legisiative

Intent relating to & 1808 spresd upon the pages of the
Jeurnal.

STATEMENT OF LEQIBLATIVE INTENT
3 1608

Prepared by Senator Michael 1), Crapo
af the S4nate Resourcas snd Environment Cammilles
FPabrusry |, 198%

1. INTRODUCTORY STATEMENT.

Beginning 0 appreximately 1977, a  significant
aontroversy grose between idaho Power Company and
cerizin other water usary io the Staie of ldaho over
the extent of ldahe Fower Company's waler rights at

© the Swan Fells Dam. URtimately litigation was
iratituted agalnat numertud water users by ldaho
Power Compeny %o clarify 1 status of the dispuied
water rights, Both tha Governor mnd the Atlorney
Genersl of the State of ldaho beeame extensively
involved 1n attemipls to resolve mis dispate. In (983
and 1984, in two separate leginiative sessions, the
idaho Leglslature alss greppled with the controversy
unsuceessfully, At issue was whather the wate
rights of Idaho Power Company should be
subevdinated to future appropriators to eReourage
further davelopinent of agricultural uses, domestie,
commersial, mynisipal op (ndustrigl (DCML) uses, or
other uses which would be beneficizl tg Idahe.

Ultimstely, in October, 1584, an Agreement was
reached hetwesn ing Governor of the State of ldaho,
the Atlorney General of the State of Idaho and ldaho
Power Company whinh rescived the eaitroversy, The
agresment yequired legislative actian and was made
contingent upon passage by the ldahc Stute
Legislature of ecertuin legislation which  was
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referghced in the agreement. This oill, Senste Bill
{008, i the aenterplece of tha legislation which is
contethplated by the agreement.

$TATRYENT OF PURPOSE.

This legistation la intended to resplve conflicts over
whether an  existing water cight for power is
sybordinated. The legisiation resolves these confliets
by defining the hature af sugh water rights. It s also
intended to assure that water [ available for
development in Idaho and 15 provide a basis for
reallocation of water for future development. 1t
rarognizes that [dahe's population and commaraial
und  industrial espansion a5 wetl a3  ldaho¥
sgricultyral needs will sequire an assered amount of
whtler. :

The legislation alse clarifier the guthority ot the
tdaho Department of Water Relources to subprdinate
future hydropowar water rights.  Finally, the
legigiation Is an sisertion hy the Legislature of the
State of lashe of its authority to limit and cegulate
the uxe of water for power purposes.

SECTION RY SECTION ANALYSIS.

A. SECTION |, (AMENDING SECTION 42-201
Of THE IDAHO CODE.)

Seation i amends Section 42-203 of the lduho
Cade by rerumbering the section Lo be Section
§2:-203A end adding naw notige requirements
for appliestions to divert in excess of ten {19}
o.f.. oF ond thousand {1,000} aere feat of
water, Nptice of such appligations must ke
published statewide, ofOE per week for two
conseeutive weeks. Seotion 1 also provides 4
wmechanism hy which persons inierested in being
notified of any proposed diversipns may requodt
in writing to be notified by the Department of
Water Resources. Such requests mgy specily
any cless of nolices of spplication. Parsane
meking sueh requests must pay annual mailing
fees to be established by the Nepartment of
Water Resoutees.

. SECTION 2. (ADDING A NEW SECTION TO
cHAPTER 2, 1ITLE 42, IDAHG CODE.)

Bection ? ndds a new seetion to Chapter 2 of
Tivle 42 of the Idaho Ceode to be designated e
Seetion 42-209B, ldahe {ode. This legiatation |s
an cxerelse ol the State's autherlly under the
1628 Amendment to Article Xv, Seetien 3 of
the Idahe Constilution to limit and regulate the
use of watyr for power purposes. The section
pepresants g specitie legislative finding that it
is in the publie Interest of the State of Idaho to
assite that the §tate has the power to regulato
and limit the usc of water far power purpeics lo
gssire 4n adenuate supply of water for fyture
venaficlal upstream used, [b nlso represents &
1agislative protection of the rights of & user of
water for powar purposes (1) sgelnst depletion
to the extent of & rminimum {low eslablirhed by
grate actiem; and {2) to the continued wie of
watler avejjable sbave the wminimum flow
wuhjeed to regliocation to future uges aeguired
pursuant to $tate law. Ths wazer right for
power purpases shatl not bé subjeet to depletion
up to the amount of the minimum flow e
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datined by any spplieable contract with the
State. As applied to the Swan Falls Agreement,
the exlating minimuf stream flow 81 the
Murphy U8.G.8. geuging statlon s
recommended for changs to sassenal Nows of
3,500 o.{3. and 5,500 o.f.s. The Agreement
recognizad ldeho Power Company™ riphts as
unsubordinated up 1o the amount of those
flows. While the State may laler change th¢
minimum flows, the recogrition of the nature of
the company's elghts will not change. Velid
subordination conditions governing any exigting
hydrepswar rights are nat modified or removed
by this legisiation.

Ta accomplish tha Dbalancing of  thesd
potentially competing interesizs, this sestion
established & tmuat in which titue o certain
spegified water rights will be held. The trust
partains to water rights lor power purpokes
whith are {n excoss of minimum’ yrream: flaws
cstablished by state actian. The {erm "stule
action” refers only to action by the idiho

Departmeni of Waler Resoutees in vomplianec -

with all applicable 1zw, end/or  he
establishment of minjmum stream flows in the
Stats Water Plan by the [daha Water Reseurce
Board, both of whieh sclions are subject o
vatifioation, modifisation or vejectisn by the
Ideho Siate Lagislature. To the extent of the
eswblished minimum flows pnd any  right
recognized by cantract, sueh water cights for
power purposes temain unsubordinated to all
uses. The smount of water or water righls held
in the trust (8 thux keyed to the malntenange of
the established minimum stream flows rather
than any estimates of how much weter \nay be
pvallable above =mich minimem flows.  Any
portion of euch water rights Bbove the
established minimum flows will be held In trust
by ihe State of Ideho, by and through the
Governor of the State of Tdahe. This frust will
hold these water rights for the bencflt of the
power uxer so long g they are not appropriated
a5 provided by law by future updiresm
hapeficial users. The trust alke operates,
however, for the use and tenefit ¢f the people
of the Stote of ldaha, to pssurc thal water is
made availabte for appropriation by future
upstream users who aatisfy the criteria of Idaho
law for reallocation of the weter cights held in
the trast. No parsan o whom trust walers are
veallocated shal) be required to  pay
eompensation to any party, other  than
spptopriate edministrative fees established by
the Jjrector for processing of \he reallonsation.

The governor is given specilie authority Lo
enter intd agreaments with power users to
define applicable minimum stream fiows in
pecord with the tarms of this section. Thesg
contracts must be patified by the leho State
Leglsinture.

Thus, axlating hydropower rights whieh have not
peen affectively suberdinated shall not be
subjeet to depletion below &any applicable
mipimum flows established by lhe Stale.
Hydropower tights in exgess of such flaws will
he heid in trust by the State and are subject to
subbrdination to, and tw depletion by lawful
behefigial uses. o addition, if the holder af
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such u hydropowes cight enters Inté an
sgresmant with the Btate defining the extemt of
it5 hydsopower right, the right wil remein
ywubordinated to the axtent ptovided by the
Agreement. Such agseements must be ratified
by law, and ratlfication of one such agresment
1s conferrad by this section.

The Direstor of the Department of Water
Resources is empowotsd mp to all future
licetisea ¢p wubordinate the rights granted in
either a permit or a licerme to BSubsequent
upstream bepeficlal depletionary uses, to aawire
the availability ¢of walér for such wses. The
direetor also shall have the authoplty to lmit
permits or Mepnmes {4f power purposes to &
speific term.

As spplied to the agreemest betwsen Idaho
Power Campany, the Governor and the Attomey

. Genadgl, this trust errangement resulls in the

State of idahoc posoessing legal title to il water
rights previously elaimed by ldahe Power

. Company above the agreed minimum dfveam

flows and ldaho Power Company holds equitatie
title to those water tighta subject to the trust,
The Idahe Departmint of Water Resources 4
the entity which makes the desteertination of
whether water Is to be resllocated from the
trust under the eritesin of Bection £1-203C and
In gompilance with the State Water Plan, The

" Company's rights may be assarted by the state,

as trustes, and by kiaho Power Company, 3
benaficiary of the trust and as the user of the
watep right. Idaho Powsr Company b not the
gole bansfiolary of the teust, however. Future
sppropriators, as personz an whoge behatt the
teust vaters ape held, may week 10 appropriate
ite tust waters in sanfomance with State
law. The State nets na trustee in thelr behalf as
well. At sueh time b a future appropristor is
granted a water right i the trust waters, ldaho

- Bower Company's rights in sueh approprinted

water become subordinated.

C. SECTION 3. {ADDING A NEW SECTION TD
CHAPTERE %, TITLE 42, 1DAHC GDDE.)

I, Section 8 adds a naw saction to Chapter 2 of
Title 42 of the Idaho Code to be designated ug
Gection 42-205C, [sho Code. Thia section
spacifing the eriterln which must be Met to
appropriate waters which ere mibject to the
tryst establishgd in Baaotion 2. This section
cottemplates a three-step analysis & to
appropriations of wites from the  trust
eztablishad in Beetion Z:

Pirst, the proposed use must be evaluated
under the criterla presantly exisling in
Section 42-203A, \ncluding lonal publie
intarest. {Senate Bili 1008 does not
sdversely affect the use of existing focal
publie interest oriterte. Raview of these
factors i3 separate from the new facters
added by the bl in Seetion 43-203C.)

Second, if the propesed usa mesly these
ariteriz, thers must be a determination of
whather the propgsed use  would
signifieantly reduoe” the amount of water
available to the Dawer usar Whase rights are

Pebpuary B

awped by the trust. If a eignifioant reduction
is pot found, then the spplication should be
grantad, '

Third, if a significant reduction is loung,
theht the proposed use MUSt be gvaluated in
terms of the criterla stated in Subseetion
43-303C{2), The [inding of a significant
redustion dees not Infer that any portion of
the trust waters should pot He developed.
Sych & finding simply resulls in the recemity
of evaluating the proposed e aggording to
the t¢rms of the opfterin stated in Bubsection
42-209C(2), These critepla foous on the
benefits of the proposed use to LRe tate and
local economy, the impact on eleotrie utitity
rates;, the promotion of the family farming
tradition, and the promotion of full economic
and multiple use development of Idahos
water resourees. The fifth criteris sets a
eap on agriculiural development -pbove Lhe
Murphy Gauge.

Subsgetion 42-203C(2) (M) clarifies : that -the
burden of proof in astablishing that any of thess
critarle  would prevent granting of tha
application i upon
subssetion wes Included to implement e
specific legisiative Intent thet  fthe
administrative hurgens of mesting the new
eriterip would not blosk futyse development.

None of the Isctors in Subsestion 42-203C{2)
abe 10 be given greater weight then any othec
by the director in determining whether to allew
future bensficia) use of the trust watera, This
provision reprezents legislalive intent that the
consideratian of the family farming traudition,
hydropower use, demeslic, commercial,
municlpal and indwirial uses, or pther multiple
use developments wee each to be glven equal
consideration in the reallocation process. It is
the infent that otherwise quelified water ues
which promote the family farming tradition or
apeate jobs should be raeognized as egaential 0
the economy of the State of Idwho.

The eriterla ldentified in Subsection 42~2031(2)
ara [ntended solely to guide the director of the
ldaha Department of Water Kesoyrges in
detsrmining whether o propased ubs has greater
net pensfits to the State than the axlsting
hydropower use. ‘The criteria identify these
tacto™s to be oonsidersd in Making s
determination, FProposed wses for domestic,
gommadelal, municipal or industrial purpases
and tha like are not Intended to receive lexs

.weight n the svaluation process simply becduse

they are not mentioned spegifleally in the
eritoria, Mor is ik intended that these uses be
subject to the family farming standard
contaified in Subseation 42-203C{3) lii}, or the
sgricultural emp  contained in Subsection
43-203C(2) (v} In such cirgumstances only tha
critaria relevant to the proposed use and its

- impact on hydropower would be pertinent.

Tha Ilegislation also Epecifleally ties the
sporepriation of water from the trust to
conformance with "state law” aml not to the
few public Interest criteriz. This provides
flaxibluty to the state in the future to change

i
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Cthe law if it pesomes necessary, without

modifylng the operation, of .the teyst
provisions. Thus, Bte water polley iz not

fromen by this legislation, -

D, S8ECTION 4. (ADDING A NEW SECTION TQ '

CHAPTER ¢, TITLE 42, (DAHO CODE))

_F:octlém 4 adds a new sastion (0 Chapter Z of
Title 42 ¢f the [daho Code to be dasigneted as

- Seellon "43-2030, [dahg Code. This sestlon -
provides that the ldaho Depariment of Water

Ragources shall review all water permits issued
by It prior to tha eoffestive date of this act
proyidad, however, that permits having Ligen pu

. to benetiolsl use prior to July 1, 1985 are
exampt. These permits are to D4 reviewed to
assupe thal they comply with ths requirements

“.of this sch g
cither ;cancel the parmits or subjeet them to
new eonditions, . o T :

 E..SECTION b.

Sectibn 8 cllriﬁes thaet thiz net does not
. modify, amend or repeal any existing intersinte
U enmpadt. - - S o g

F. SECTION 6, - o

Section 8 declared (e provisions of this set to

- he seversble in the avent that any Eomnn
therea! - |5 deglarsd to  be invalid o
unenforccable. -

8 1007 was iend the third time et length, section by

sertlon, and piaced before the Senata for final eonsideration,
the question being, "Shall the ill pays?” ) .

Holl call resutted &5 follows:

A YES—Anderson, Batt, Beek, Beitetspachar, Bilyeu, Bray,
Budge, Calabreita,. Chepmen, Crape, Crystal, Darrington, -

Debier, Fairchild, Gilbart, Hoesch, Klebert, Lannen, Mariay,
Melaughiin, MeReberts, Noh, Parry, Peavey, Rakogy, Raed,
Ringer:, Risch, Smyser, Steker, Sverdstan, Swagney, Thorne,
Twiggs, Watkins, Yacbrough. Total - 36 . '

b : b .
NAYS~Carclson, Rioks, Rydaich, Tominaga. Total - 4.
‘Absent and sxcused~Lacy, Little. Total = 2.- ‘
Total « 42, o

Wheraupori the President declared 8 1007 paszed, title
~ wat aipproved, and the bill ordered transmitled to the House,

4 1008 was read the third time at langth, section by

seetian, and placed before the Senate for final consldesation, -

thg question being, "Shall the blUl pass™
Roll eall restl_lged as follows:

AYES—Beck, Beltelspacher, Bilyew, Bray, Budge,

Calabretta, Chepman, Grapd, Daerlngion, Dobler, Fairehildy

Qilhert, Horseh, Kiebert, Lannen, sarley, MeLaughlin,
MeRoberts, Noh, Peavey, Rekozy, Reed, Risch, Smyser,

Staker, Sverdsten, Swecney, Thorhe, Twiggs, Walkins.

Tota) - 30.

NAYs—And;rsun. Dats, Carlson, Crystal, Parry, Ricks, '

Ringart, Rygaleh, Tominags, yerbeough. Total-18.
Absent snd etemidwmoy. Little. Total - ..

Total -42. .
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Tha direclor is- authorized to .-

" consent, B 1015 was referred to the

. final considaration, the questlon being,

“that § 1016 be referrsd to the Fourte
- by Senates Klebart, that the Senate recetd untll:]

_ thiz day.

recessad until 1134 p.m. of this dayy

- Husiness, Third Reeding of Bills. -

Whereupon the President declared 811005

. B
. was approveg, and the bill erdered transmitted to the House. .,

. 8 1005 wes read the ihird time “at auﬂﬂueiwnﬁw
tectisn, and placed bafore the Semate for final consideration, "
the question belng, "Shall the bl)l pess?" 1

- Roil eﬂi:raulted as follows:” -

. AYES Anderson, Reck, Beitelpashes, Dilyel, - Bray,
Budge, Calabretta, Chapman, Crapo, . Darrington,: Dobler,:

Pairchils, - Homah, Kigbert, Lannen,.Mariey, “Melaughlin,,
MoRuberts, Noh, Parry, Peavey, Rakory,:Reed,  Ringert,
Riseh, Smysor; Stakes, Svergsten, Sweeney, Thorne, Twigms,
Watking, Yarbrough, Total- 33, ¥ Tty

. ‘NAYS—Bst, Carlson, Crystal, Gilb
Tominage. Total-7. L

Abasnt and excused-Lacy, Llftle Tat
© Total - 42/ S

Whereupsa the President. declared ¥ ooﬁ’ﬁme » tille

*+ wag Appraved, and the bill ordered transmiiied ta the Houss, .

‘5 1015, heving been held, was read.’ the ‘thitd time a1 .
length, section by tastion, and plaged befors the Senate for
.final sonsidepntion, the question belng, "Skafl the bil] passt™ -

Dn request by Senator Narrington, granted by uaanimous

teenth; Order of
Business, General Culendae. EEa e L e

S 1018, heving been held, way réad the. third time  ut
length, section by section, and plaged before the Scnate for
"Shall the b2l pass?™ .

Moved by Senator Andersan, seaonded vy Senalor-Beek,
senth Order:of Business

for amendiment. :

An aménded Motion Was made by Senator Rieks, secmﬁed

The question being, "Shall the ar T‘."?t.f*m_. pans? .

" . The amended motlos passed by volee vote, and the Senate”

S RECESS *' -
o AFTERNOON SESSIO,

I‘Miﬁent Laroy presiding.

Roll call showed all members present eXcept: Senators
Bilyeu, Klebart, Lannen, Peavey,-and: Tominaga, obsent and
excused; and Saputors Lacy and Little; absent and formally
axvused by the Chair, - R ¢ S e T

Prior 16 recess the Senate was at

Senator Peavey wes recorded p '
business. TR R T

The Pm.ldmt announced that the ?mbtlon\to réf;; 8 Ioag

" to the Fourteentn Order of Business, Ganeral Calendar, wad

hefare the Senate for ponsideration; the:g

uestion being,
the motion pass?” TR ng,

by Y

"Bhall

PO
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JANVARY 18, 1985

SENATOR BUDGGE: Mr. Chaitman, before you
atprt, would yoo cire to aceept the roinutes as
written?

CHAIRMAN NDH: 1'd be glad bto de thut,

SENATOR BIIDGE: I ro moves

CHAIRMAN NOH: I{s been sccondad by
Senator Budge, sceonded by Senator Ringet.
Accept the minutes of the last meeting, afl in
favor say aye.

(AfHrmative reyposnse.) )

CHAIRMAN NOH: Opposed, no? The minutes

carey.

So welll statt fivst then with S bill
1008, the main bill, hut don't worry ubout it if
questions come up moving from one bill 1o the
other or any other aspect of this agresment. It
might fit togethey bevuuse it all fits together és
part of the puzzie.

MR, COSTELLO: Thank you, Mr. Chairnan.
¥irst of all, I'a standing on a brokeo foot, 5o if
1 pats qut, that's the regeon, [ want fa heep
this —

TINKNOWN SPEAKER: Mr, Chaiernan, why doetn't

® W o o A WM

APPEARANCES

PRESENI:
Clhaiomas Nok
Senator Beiceispacher
Henator Budge
Sepator Carlson
Sepator UChapsinn
Scaator Crapo
Senatvr Hotsch
Remtor Peavey
Senator Hingort
Senator Sverdsien
Pal Costello, Governor's Office
Pet Kole, Aliermey Generals Office
Tom Nelson. Idahn Power Cotopany
‘ward Conlsy, PLIC
Mr. High, PLIC
My, Swishes, PLIC
Ken Dunn
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Mr. Costello just sit down if he'd rather.

MR COSTRILG: Maybe I will, 1 do that.

CHAIRMAN NOH: That would be fine. Good
suggestion.

MR. COS1ELLQ;: The attorney general's office
has provided detailed testimony outlining what
each of these provisions does, so I'tb not going to
go into great detail other than to note how all of
thin fits into the overal! picturc. The main
bill, to ke it just section by ection, for
those of you who followed the agteement, Section |
here originated in Fxhibit § to 1the agreement,
which ig part of the legisletive package.

Section 2 was alf the -- subparagraph 6
of Section 2 was Exhibit 7B to the agreement,
which is not part nf the legislaive package, bt
it's onc of the contingencies, the distinction
thete being the agrcement does not take effect
without this taking plsce, although the parlics
were not bound neoessarily to actively support it,
The reason bor thut being 71 is the one (hat
imposes this new trast concept on the portion of
the hydropower right that is in excess of the
minimum flow, and we wanted to keep this as far
away from being 2 transfer as we could. So #'s

1 (Pages 1 to 4}
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1 heing impoted by operation of taw through this 1 which one of those — opes of thosc are going to
2 rather than the power company agrecing to it by 2 go forward and which ones should not go forward
3 concact 3 because they don't meet the public interest test.
4 Subsection 6 of thet Scetion 2 is what 4 Ang if T could move on naw to the
5 was called Exhibit 7A to the contract, which is 5 second bill, which is much sinspler. You can tun
& the authority to impose suburdination conditions 6 siraight to pagetwo of the bill. All we've added
7 ot pew pemdts, That's so that we won't hopefally T is two new scotences to the authority granted to
8 pet into this position in the future where there’s 8 the dircotor under Section 42- 1805 1daho Code.
9 4 question whether or nol & hydropawer right has 9 The first septence which was added is No. 7, lipe
10 been wbardinated. It doe not mandale 10 four of page two, whick is the so-called
11 subpnlination conditions on 81l future hydropower 11  moratonum authority,
12 rights. [tis permissive and would give the 12 The historlcal background is that we've
13  direetor the suthority to impose sch conditions. 13 been operating umder an informal mozatoriue that
14 UNKNOWN SPEAKER: Chuirman? 14  the director imposed after the Supreme Cournl
15 CHAIRMAN NOIE: Yes, 15 decision in the Swan Falls case because Be coyld
16 UNKNOWN SPFAKER: Cauld you, Mr. Chairmen, | 16  not determine at that point whethey water wag in
17  have Mr. Costello plense repeat the: uxhibits of 17 fact available to be appropristed on the Snake
18 Subgection &7 18 River above Swan Falls,
19 MR COSTBLLO: Subsection 6 wus Exhibit 7A 19 What the intention of this new section
20 10 the origina) Swan Fullz contract 20 o this new Ni. 7 i6 to confirm that power and to
21 UMNKNOWN SPEAKER: And Mr. Chairtaan? 21  expressly guthorize him to do that should the
22 CHATRMAN NCH: Yes. 22  rcumstance arise in the futere.
23 UNKNDWN SPEAKER: Scction 1, that was 23 The final buflet there, No., 8, is the
24  cxhibit what? 24  aythority to promulgate rales. And the director
25 MR COSTELLC: Scction | was the first pan 2% cwrently has spevific authority 1o promulgate
Page 6 Page B
1 of Exhibic 1 to the contract, 1 rules for a wumber of diffcreni areas of
2 UNKNOWN SPEAKER: Thunk you, Mr. Chainnan.] 2 department operations, but he docs not have
3 MR. COSTELLO: Sectian 3 is the public 3  authority to promuigate rules 1o do such things as
4  interest criteria which was the second half of 4 detail what's in the public interest under the new
8  Exhibit | o the coptract. Thix is part of the 5 public interest critera to deal with water
6 logisiative package. These are the pew criteria 6  markets ang somc of the other aspeets of the
7 the dircctor must consider (o graating new wator 7  processing of applications 4o appropristc water as
8 right spplications for water thit may by availabic 8 s envisioned by the now management regime this
B dueto the imposiion of a subordination 9  agreement will pul in place.
10 condition. 10 That is just a brief summary of the
11 And the Section 4 is — Tim it sure 11 bil}, and | think at thir point T would wurn it
12 which exhibit that came fom o if it was inan 12 over to my two fellow negotiators for anything
13 exhibit, but it gives the department the 13  they would like to add.
14  authotity — Exhibit 7A -- in any event, okay, it 14 CHAIRMAN NOH: Which fellow nsgotiatot is
18 wan a separate exhibit, Exhibit 4, 1 belicve, to 15 ncxi?
16 the contrasl. This is the one that will give the 16 MR, KOLE: Thank yow, Mr, Chairman, members
17 deparunent ta gu through the peading application, 17 of the committes.
18 permil applicgtions, and akso the end devclop 18 CHAIRMAN NOH: Mr, Kole from the attomey
19 permits to apply the tew pulbdic interest criteria 19 pencrsl's staff
20 to those 20 MR, KOLE: 1 would like to just add a fow
a1 And the reasoning for that is that on 21 comments, {f you ook at Senate Bill LOOR, the
22 - paper the existing permits arc sufTicicnt to 22 ncgotimors were faced with rwo questions. One
23  rxhaust the 600 cfs that hay been identified as 23 would be to try and rewrite 42-203 or the other
24 svailable to mect the necds of futur: development, 24 would be ta try and clean it up and then graft
and so il is necessary (0 be selective in deciding 25 omto il seane new criteria for the protection of
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hydropower interests,

in 1aking a look at this issue,
initialty we did think that it might be advissble
10 try and redraft the entire section, but once
getting into the process we discovered that it was
not and would be better to try and work within the
experience of whar we had on the books. 3o that's
what we did, As we wont through, we did make some
minot changes just to make the thing rcad a little
bit clearer. And if you look at page one, that's

If you looked at page two of the bill,
yon ¢an sce that there (s 2 new requirement there
of statewide notice if there I3 goiny ta be &
large diversion. And as part of this
administrative process, there arc groups that do
Jike to become aware of various applications that
are being considered by the depariment, so we've
provided a procedure wherchy they could geton a
mailing list snd receive notice in all cases. The
rest of the section was about the same, othet than
to renumber and redesignate some of the
provisions,

You get down to the bottem of page two,
the authorily to subordinate water rights and

OO Pt hAWNe
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believe that we bave altered any protection that
cutrently is in cxistence for fish and wildlife
and other matream guidance. The purpose here was
not to change the local puble intefent standard. ™
I1's not to alter that in any way, shape, or form,
But rather just to graft on a balancing test in
the case of hydropower water rights,

‘The criteria that we have here i3
capable of being implemented without rulcs and
regulations. Or if the legislatare deers fit to
puss SB 1006, there would be the suthority to
adopt rules aixd regulations. T3ul we thought that
way 3 policy choice that the membocrs of the
legirlature should be able io make.

~ Then looking at Section 4 on the bortom

of page four, as Mr. Costello hay indicated, there
are a large numbet of permuits out there, The
question that conceris the attomey goneral's
uffice and of course you as legisletors is what
wauld the cffcet be if the state was held
responsible for denying one of those pemits?
Wonuld therc be some liebility that could be
imposed against the siate?

AHer researching this arca and takiog
a fook specifically ai the Hidden Valley Springs
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limit the term of permittable licensing, And what
we tried to do here was to not only addross the
1daho Power/Swan Falls controversy but also
provided a method by which other controversies
could be addressed.

TI'm sure members of this logislature
are awarc of the fact that therc is potentiully a
similar problem on the Spokane River out of Lake
Cocur d'Alenc. We wanted to provide a mechanism)
by which the governor would have the authority to
enter mto a negotiation 1o resplve that problem
before we get the sume type of crisis coming up

Alap, you might notice on line 49 and
50 of page three thal Subsection 6 of this section
dner not apply the licenses which have slready
been isaucd as to the effective datc of the SAP
(phonetic). What that does s that just makes it
clear that we wop't have amy problems, Therc will
only be prospective application of this particular
law.

Turning 10 Section 3 of the act and the
public interest criteria, I think it is imperiant
a8 we note in our wrilten testimony that it was
never the intent of the negotiatars nor do we

E‘anmmnmww

Page 12

case, we belicve thet our research, at lcast as
dischozed to us, whal we have in 42-203D meets the
criteria, and we belicve that we can review those
permits without cresting liability for the state,

Section 5 is just existing Jaw, and
Section & is your standard severability clause.

! believe Mr. Costells has gone into SB
1006 quite adequatcly, so 1 think that would
conclude my comments, And I om the floot aver
1o Mr. Nelson.

CITAIRMAN NOH: Mr. Nelson.
MR. NELSON: Mr. Chairmean, members of the

commitiee, | might just give you a little hit of
an overview of where thc catire process is. It's
obvious that given the things that have to be
done, 1o one catity can do it. But if you have
rcad the contract, you've seen that certain things
were requined ag a condition to the effectiveness
of the agreement. 1 might just teil you briefly
where those are.

The filing with the Tdaho Public
Utitities Commission has been done, and the
commigsion has entcred an order deferring ils
decizion (o the legislature since that degree it
was a parallel decigion, et least in part. The
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impreasion that the only ittporiant part of what

was done of the pert of the seitlement was the

mininmm stream flow. ‘That is an important part,

but an equally important part in view of the

compauy are the public interest eriteria which you

have in Senate Bill 1008.
The company thought and still thinks
that it's critical that bydropower be recognized

ag an clernent itt consideration of new water uses
that affcet the river above Murphy. And that is

importaot. The statate and the contract don't

prohibit development. They're not intended to and
they don't. They simply say, look, you way have
an adverse impact on hydropower geueration. That
ejement of the public interest has 1o be addressed
hefore you have further development. And if it's

addressed and it's found lo be in the public

imterest that you have that impact on hydropower,

that it's in your state's overall best interest to
proceed with development, you proceed with

development. But that is 8 very important clement

of this plan, not just the river flows but also
the public intepest.

So with that overview, Mr. Chaitman, 1
would yield to queations ez they come up.

Resources aud Environment Committee 1/18/1985
. Page 13
1 FERC filing has been made. The time for 1l
2  imervention hag either run or is ¢loge 1o 2
3 runming 5o far as I know the date, fhere's one 3
4 iptervention by the National Marinc Fisheries 4
5 Service, which is an agency of the Departmentof ~ | 5
6 Commerce. That intervention on its face seems to ]
7 velate 1o the water budget under the Northwest 7
8  Power Planning Act, 8
9 The bill on adjudication and L]
10 adjudication funding is up for introduction io the 10
11 house. 11
12 The bill on PUC jurisdiction is here I 12
13 believein the State Affalis Committee. 13
14 The company made the detcrmination that 14
15 no tiling was needed with the public utilitics p L]
16 commisgionsr of Oregon, 5o that was not done. 1 16
17 undersiand that the agreement was filed in the 17
18  sense it was piven fo the commissioner und his i8
19  staff, but thore was no formal request for any 19
20  action. 20
21 The state water plan amendments have 21
22 heen preparcd in drafl form. The water resource 22
23  board had information mestings prior to Halloween, j 23
24 which I thought was bip, since I had to go 1o all 23
25 of them. The proposed amendments are now drafted | 25
Page 14
1 and set for public hearing before the Water 1
2 Resource Board commencing the 28th of January in | 2
3 Idaho Falls and continuing 1o the fith in Lewiston. A
4  The Boise hearing for your information is set for 4
5  the Sthin the Supreme Court meeting room at L
§ 2pmand7pm &
7 So the other matiers that are munning 7
8 concurrently to the extent we can. [don't--so 8
9 farwe have pol seen any insuperable burdles to 9
10 (tape inaudiblc) things that divide the 1o
11 unappropristcd water at Murphy, 600 or half remain{ 11
12 ingtream, 600 to be svailable for appropriation. 12
13  That part of the settlement is in the stale water 13
14 play amendments, which according to the 14
15 constitutional amendment if adopted by the water  § 15
16  board will come back tv the legislature. 16
17 Given the authorship of that 17
18  copstitutional amendment, I hesitate to say that 18
19  ir's notclear, bul it isn't at all sure right at 13
20  the moment how that process will work, other than | 20
21  the legislature has {he final say. So that pant 21
22  will come back assuming [urther action by the 2
23  water board 25
24 To me there are a lol of elements 1o 24
25  this plan, and [ don't want you to get the 25

Paga 16

CHAIRMAN NOH: Imight first impose npon one
of the irec of yout &f anyone ese who wents to do
that to explain just whete we are in sefiling the
question of the (daho Falls cost in the '
adjudication thet eroppred up yesterday in the
House Resourves Conmittes,

MR. COSTELLD: Yes, Mr, Chuirnan. Twould
bie happy to do that

CHAIRMAN NOH: Explain what happened there,
whal has ranspired since then so we don't have 2
lot of nrmors circulating.

MR. COSTELLD; Okay. And [ aiso thought the
comnmittes membors would like to have this, ifthey
don't already have copics uf the propesed changes
it» the state watcr plen.  They are included in
this issue of the curreni 25 well as the text of
the full Swan Falls agroement. 5o 1 guess Fll
pass those sround if anyonc would Nike lo have
uhe.

And that detwils in the smendments how

they afe poing to implement the new minimum stream tlows

2nd sume of the other provisiops affecting the
state waler plan in this agreemeat.

The question was nuised is Houss
Resources yesterday regardiny the iee tobo
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charged on hydropower generation to fund the
adjudication of the Snake River. It wus pointed
out by severel begislators from Idaho Falls as
well 28 the mayor of Idaho Falls that the 325 per
cfs charge worked a -- had the result of placing s
disproportionate amount of the fee on the ity of
1daho Falis because they have roughty 20,000 cfs
of hydropower right there, which had the resubt of
them paying 10 pereent of the overall hydropower
shave of the adjudication when they only gencrate
about 1 petvent of the powoer.

CHAIRMAN NOIl: (Tape inaudible.)

ME. COSTELLG: Right. 1's low head, about
20 feet of head goityg throwgh ball turbines.

Right now we are looking at changing

that formula to provide for rated capacily as
being the measurg yl the foe 1o be charged for
bydropower. The pverall amount to be generated
for the adjndication from hydropower would remain
constanl at about 7.4 million overall for
hydrepower, which is roughly equivalem to the
amount that agricuiral users will pay, but it
will be based on the number of conts per kilowait
aof rated capacity.

CHAIRMAN NCH: As I understand the original

L-IN- B R SR ST R
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Great, This ig not the new formuly. This is
the —

MR. COSTELLO: Yes. There would be no
difference. The $25 per claim for hydropower here
is listed as yiclding 7.2 million if vou add the
two hydropowers together. And the rated capacity,
it will yield the same amount,

CHAIRMAN NOIE: Okay. Do you have uthu'
ipiestions for these gentlemen? 1 heard therc are
lots of them. Senator Ringet.

SENATOR RINGERT: Geptianen, I'd like one of
the ncyotiatars (o telt us just what is the public
interest that you're referring to that's in -
that will be immportant to 203C. How is it
defined?

CHAIRMAN NCH: Wha wants to take a shot at
that? Mr. Kole?

MR. KOLF: Thank you, Mr. Chairmen, Senator
Ringert. The public interest detertnination
required pursugnt to 203C is dofined in 42-203C,
24, one through five. Those arc the only factors
that the direetor will be considering in this
particular determination,

I¥'s actually a two-tier process. What
huppens is the dircctor initially considers all of

O M~ Wi R s
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formula had been reviewed by the city of ldaho
Fails. They declyred okay, and they went hack and
recaleulated, and they made some mistakes. So
this really shouldn't be blamed on a lack on the
part of the people who put thiy together, It's
just one of thase huanan arrors,
MR. COSTELLO: Yos, that's comect,
Mr. Chainman.
SENATOR CRAPQ: Mr. Chairman’?
CHAIRMAN NOH: Yes, Senator Crapo.
SENATOR CRAPO: Is there available anywhere
a hreakdown of this schedule?
CHAIRMAN NOH: The new schedule?
SENATOR CRAPO: Well, the old one.
CHAIRMAN NOH: The old schedule iy in the
bil. You I think probably have copies of that
bill which we introduced as sa RS and is now at
the House Resourcey Commuitice, .
MR, COSTELL(: I¢s also in this abloid.
YENATOR CRAPC: What I'm referming Lo is 1ot
really the schedule then but haw the schedule is
broken down.
CHAIRMAN NOH: We'll get that for you.
MR, COSTE]].O: 1 have that here,
CHAIRMAN NOHE You have that here. ine.

[l
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the Tactors listed on page two, in parapraph five,
beginning at line 21, Those are the factors with
which we're all familiar; reduetion in quantity
of water, whether or niot the water supply is
sufficient, whethet or not the application's made
in good faith or for delay or speculative
purposes, and of course the loeal public interest
standard.
After that determination hag been made,
the direrior then poes over 1o 203C. Andif the
watcr is water that is available because of this
subordination condition, be then is required to
make an additional public interest determination
as specifically defined in paragraph 2A.
CHAIRMAN NOH: Senator Ringert.
SENATOR RINGERT: Mr. Kole, are you saying
then that the direcior does not have authority it
the other bill passes, the regulation authority,
that the director will not have authority fo
capand the lest of public interest and the
stundards of public intecest beyond what you have
stated here in 2A? ‘
MR. KOLE: Mr. Chaisman, Senator Ringert, ag
[ understand it he would have the ahility to more
closely define what those factors are if thal bill
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would heve passed giving him rule and regulation
authority. He would not be able to adopt a rale
and regulation that was in conflict with the
specific criteria egtablished here. IF that bil)
did not pass, it would Just have to develop those
criteria on a case-by-case basis as each
individual application came before him,
SENATOR RINGERT: Mr. Chairman, another
question. Would the negotiators explain why itis
neccssary to establish a thust for the 600 ofs of
walsr above the minimurn stresm flow that's
availeble for approptiate operatior.
MR. NELSON: Mr. Chairmun, Scnetor Ringert,
in the course of the negotiation, af least in the
finsl stages, we gol lager-headed on the guestion
of whethat the compatry’s waler tights say at
Murphy or at Swan Fatls, just to pick an casy
example, would be immediately subordinated by
operation of the implementation agrecment or would
remain in place unsubordinated unti) such time as
the state allocated that water to sormebody else’s
use. It was the company's position thea and a6l
is that you have an additional mrgument under the
Constitulion that the river is fully appropriated
if you leave that hydro right in place untl such

g
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effective cnd rum on Article 15, Scotion 37

MR, NELSON: Mr. Chajpman, Senator, ¥ don't
know. Tcan't obviously predict that it will
camry the day, but our position was the arpument
is worth preserving because 'm morally cerfaln as
I stand here that some person with an undeveloped
permit who would be adversely affected by thia way
of doing business is going to challenge it, and we
think it's an asgumnt worth having.

CHAIRMAN NOH: In other words, Mr, Nelson,
this is also congidered to be an cffective way o
protect the minirmem flow from appropriation?

MR, NELSON: Mr. Chairman, that's correct.
The mimmum flow ig itself subject to challenge by
those prople as being effectively a new rocognized
instregm usc with that prionity date. And
somebody with a prior permit could also say, "Hey,
Tm prior. 1could take the water in spite of
your new minimum flow "

CHAIRMAN NOH: Do you want to continue the
samg linc of questioning, Bill, or do yon want to
yield to -

SENATOR RINGERT: Well, along the same.

CHAJRMAN NOH: All right :

SENATOR RINGERT: 1 Urink I should direct
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time a3 it's reallocated pursuant to the statute,

But it bacame somewhat of a political
problem, so in order 10 getaround it, the trust
concept was adopted wherehy that water is placed
intrust. The agreement clearly says it's
umsUbordinatcd, 50 es far es the agroement goes,
{t's an unsuberdinated block of water. The state
then takes that water, places it in the trust,
subject o reallucation, which had the effect of
doing two things. It niade clear the siate's
control over the allocation of the water, clearer
it you will, and it lefl the water unsubondimated.

Su the company retains its right to
urge the state or foree the siate in the proper
cave Ip usc thet argument. And that's all it iy
is an argument under Article 15, Section 3 of the
Constitution. The river's fully appropriated;
¢rg0. the state docs nat have to allow the water
to o to the first guy Who comes down the pike,

%o the trust concept got around that
problem and I think tied it togethey to a poing i
where it's a little more cifective u6 & mechanism
to accomplish the purposc of the agreement,

SENATOR RINGERT: Well, Mr. Chairman and

Tom. du you feel 1hat this provision will be an
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this to Mr. Costelle because he is leading the
discussion, and that is, if you feel that the

trust. theary is necessary because the existing
permits appropriate all the water 1hat appacenily
the departaient feels i3 Jelt for appropriations,
does not the state have any abligation to the
people who took those permits out y=ars and years
ago and have been wailing patiently for matters
resolve (tape inandible) and all that?

MR, COSTEILO: Mr. Chaitinan, Senator
Ringert, certainly 10 the oxicat that they huve
deinimentally relied and developed, then they can
argue that it's a taking if you extinguish their
rights. But we are talking primarily about
remnassaging thote undeveloped permits that they
have not made -- have not developed 1o this point.

SENATOR RINGERT: 501 take it then that the
sate fools no obligation unless somebody spent
money directly on the construction and diversion
(tape jinaudible)? ’

MR, COSTELLO: Mr. Chairman and Ssaator
Ringert, we certainly owe them the obligation to
treat them faisly, and they will be treatcd
{airly, But they'll be rreated farly under ¢he
aew regime of the public intercst criteria rather
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than ander the old straight appropriation.
CHAIRMAN NOH; Mr. Kole,
MR KOLE: Mr. Chairmnan, Senator Ringert. a
couple of additional points here. 1 think it is
clear in the Hidden Valley Spriugs cnase thal the
state does have the authority to recall those
permits and take a look at that without creating
liability, particularty whers in this simation we
have provided u grandfathering in of anybody who
has acmally applied water to the land as of the
last irrigation senson.

Secondly, and I think concutrently with -
that, if you look at 203D on page four, each one
of thoss persona prior to having any property
right taken from thetn will have ap oppottunity for
a hearing and an opporiunity to explain why their
particular project or permit should be permitted
10 go forward, So there is procedural due process
heing applied for thase people.

CHAIRMAN NOH: Scaetor Crapo.
SENATOR CRAPOQ: Just a comment {lapc
naudible) that | roalize -- (tape inawdible)

- State of Idaho one, that relatcs ypecifically to

water and bydropower apd two, thet refers to
farming, the family farming tradition and then the
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Obviously it would hiave no impact on the family
ferming iradition, You might argue that it corzes
under 4, promotion of full ecenomic and multiple
use developmemt of the water respurecs and would
have no cffect on the 20,000 acees.

So in that case, as we see it you would
ignore the agricultural-related fastors and (tape
inandible) remain, At least that was our inteny,
that the director would anly apply ones that
obviously made sensc.

CHAIRMAN NOI; Mr, Crapo.

SENATOR CRAP(: If { understand you then
correctly, Mr. Nelson, roman numeral § could not
be used Lo say that as (o indusizial uses the
amount of water vtilized could not exceed the
statc’s plam for agricuitural?

MR. NELSON: Mt. Chairman, that would be
comect, You also have the policy statement
that's coming out of the proposed water plam
amendment which allocates 150 cfs to indusirial =
uses. So with that public policy statement in the
water plun, you've probably gone a long ways
toward approval under this standerd in any event.

CHATRMAN NOH: Mr. Crapo.

SENATOR CRAPO: With regard to the 150 which
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state bitl policy which refers Lo acres. It seems

to me thet it's not elear, but it could be argned

thet from thia there is a bias against
nonagricaltaral yses ir the future, such as
development, the National Engineering site hero in
Tdaho Falls, or a major manufecturing outlit that
came in and wanted to use waler,

[ guess I just wanted to know how a
significant roquest for water by o nonagriculwral
user would bc dealt with, particilarly under reman
numeral well 2A, roman numsal $, which says that
the develupment must conform |¢ ils staged
davelopment policy in devcloping number of acres.

CHAIRMAN NOH: Who would like to take a shod
at that? Mr. Neison.

MR. NELSON: Senator, the criteria a4
written and as we have understood them, and of
course we're probubly too close 1o the (tape
inandible) (lape sitent) — consumption of most
industrial use i3 pretty difficult. Ler'e soy
they bwd to cool the power plant for a major usc,
Then you wauld nerely lovk at ] on the potential
benefits and 11 depict the utility ratcs. Inan
industrial setting, that analysis, a1 least the

ones Fve seen, would compel you to grant it.
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is being allocated for industrial uses, thut's out
of the &00, 450 ci& of the 600 avatlable?

MR. NELSON: Mr. Chaitman, that's comect.

SENATOR CRAPO; Would that then be
determined a3 a limit or is that a specified
minimum? Or whal exactly is intendod by this
spacification of 150 cfs?

MR.NELSON: My, Chainnan, Senator, as i
vnderstand it, i€y easentizlly a reservation of
that wmuch warer for those purposes and subject
alwayx to change by the weter board as it finds
out if it's too high or 100 Jow vr whatover, But
the race i3 not to the swift for industry as tn
that 150 cfa. It's there and when thy need it,
it will be available.

CHAIRMAN NOH: Senator Beitelspacher.

SENATOR BEITELSPACHER: Mr. Chairman, to onc
of the three negotintors, much along the lings -
that Senator Crape just enunersted on, on line 27
und 28 of the samc section, we'te referving to "No
single factor enumersted abuve shall be entitied
to greater weight by the director in arviving at
this determination.”

Dues that not in itsel{ preclude sume

furthar development of industrial development
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1 beceust of linex 23 through 25 of roman numeral 57 1 the original resson they were Jeft out iz because

2 MR, NELSON: Mr. Chalrman, senator, a3 | 2 we werc going to -- we had two versions, one which

3 say, that 't the intent certafnty, and tome if’ 3 supplanted the old {ocal public interest and hada

4 you have a solely agricultura) factor, such as 4 comprehcnsive public interest detcrmination

S roman — as little B, you simply couldn't apply it 5  similar to what was in a bill promated last year

6 toan indusiial wse. So in muking that analysis, 6 by the governor and the attorney gencral, which

7 the director when he got to that ene woitld have to 7  would have subordinated everyshing and put it

8 ignore i aslsesit. Otherwise the system @ through a new public interest review,

%  dousn't make sense. You would only be entitled to 9 We found that thore wag resistance even
10 devclop agricultural uses, which wasn't the 10 from among some conservationists who feit that
11 intemt 11 they did not want the old local public interest
12 SENATOR BEITELEPACHER: Okay. Thank you,f 12 wiped out becausc they falt that did give them a
13 Mnr. Nelson. Thank you, Mr. Chairman, 13  1ool with which to challcope this. So we had
14 CHAIRMAN NCH: Mr. Costelto. 14 option two, which was to leave the local public
15 MR. COSTELLQ: If] could just follow up on 15 interest as ix and simply add the new critcria
16 5, Thepolicy refexred to, the steged development 16 that relate to the balance with hydropower and
17 polity, is more fully spoflcd out in the water 17 felt that we certainly did not intend to make the
1@ plan mmendment es drafted, and it's clear from 18 .ability to rake fish and wildlife into accoynt any
19 that, the text accompanying that we're not saying 19 less available than it was before but that that
20  herothat there is 5 mandate to 2o out and develop 20 was a separate issue xince we'te dealing here with
21 any number of acres. All we're saying, therc's a 21 prmolecting hydropower, water for hydropower
22 cap at 20,000 so you cannot -- I think what I'm 22 hecause after all that's what was st issuc in the
23  hearing here is that you're afraid thet if this 23 Jawsuit.

24 would prevent uz from develnping up to 20,000 or 24 Having said that, [ would go further to
25 80,000 in a four-ycar period that it would somshow 25  gay it centainly ix not the governor's intention
Paga 30 Paga 32
1 conflict with Mo, 5, and thet's not the cuse. The 1 toimply that by leaving fish smd wildlife off
2 policy refereed 1o is more fully addressed thirs. 2 this list that it is samehow not in the public
3  This ix simply a cap and not a direction o go 3  intercst. And if it needs to be stated more
4 forward in and develop at least that much, 4 clearly in 42-20)A that fish and wildlife can be
5 CHAIRMAN NOH: Mr. Crapo. 5  considered under the Jocal public interest, we
6 SENATOR CRAPO: May | ask one furiher &  would support doing that, However, we are bound
7 question for clarification? 7 toand do support existing 42-203C as written,
B CHAIRMAN NOH: Certainly. 8 CHAIRMAN NOH: Any of the other two
2 SENATOR CRAPQG: Let's suppose that 9 geotlcmen have any comments on that?
10 mdustrip} uses came along in a given year and i MR. NELSON: Senator, Mr. Chaivman, Senator
11  used up 50 cfs and that enough agricultural 11 Peavey, I would sgree with Mr, Costello. I think
12 applications were made to develop 20,000 acres, 12 that the partics ar¢ not committed to prescrvation
13 Would both of those be ablc to be doae in a single 13 af 203A in its prescnt fotm as a part of these
14 yem? ) 14 proceedings. However, if there is going (o be un
15 MR. COSTELLO: Mr. Chairman. 15 attempt to change that, I think it should be in a
18 CHAIRMAN NOH; Mr, Costeflo, 16 scparate bill because we're tied to this program
17 MR. COSTELLL» Senator Crapo, yes, there 17 and we're committed ta it, and as socon as w start
1B would be nu vontlict. 18 uamending it we get in a real mess.
19 CIAIRMAN NOM: Senater Peavey. 19 CHAIRMAN NOH: Schator Peavey.
20 SENATOR PEAVLY: Mr. Chairman and any one of | 20 SENATOR PEAVEY: Agother concemn that 1 had,
21 the throo uepotiators, maybe Pat Costello, was 21 and] don't know where ta fit it into the overll
22  there any room for consideration of fish and 22 settlcment without --
23  wildlife values in artlving at thesc criteria? 23 CHARMAN NOII: Senator Peavey, if you're
24  why werr they left out? 24 poing on to e different conyideration. I think
25 MR COSTELLO: Mr. Chairman, Senator Peavey, | 25. Mr. Kole had a comment ap your first question,
8 (Pagea 29 to 32)
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SENATOR PEAVEY: Okay.

MR. KOLE: Thank you, Mr, Chairmum, Senator
Peavey. 1 wonld agree with the comments of the
other two negotiators, It was our thought that
that really was not an iswe that was directly
iovabved in the lawsuit, While chere may be
concems on that score, that should be wddressed
separately by the legisisture so as tu st tecpen
# ot of demands that came up last year in
relationship L this particulsr bill,

CHAIRMAN NOH: Senator Peavey.

SENATOR PEAVEY: In other words, what we're
saying is that any of us can propose additional
criteria outside of this package ond it will go on
its own meris and thal won't chanye things nne
way or another, 1 guess. One of the things
thought we should look at is critical livestock
tange. It's real casy Lo go out, far the BLM 1o
give (hat range away, bt the state docsn't have
to give the water away if it's 8 valuablc piece of
winter range or furmout Tange. 1 Fuess a separate
biil would be the place to address that.

CHAIRMAN NOH: Forther questions? Senatot
Ringeri.

SENATOR RINGERT: Mr. Chairman, can we tury

WO @Dl
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Incense of in my judgment yuuﬁm gel into a
vesting question al a propet stage in & permit
process. S0 my understanding of why we selected
"vesied” was 1o pick up water tights that fell
itito those categories,
MNaw, as far as Swag Falls is concerned,
as gn example, there are I think three water
licenses al Swan Falls. In my parlance that's
clearty a vested water right. There may be the
adjudication as you point out. Probably at lcast
a8 we understand adjudication now it is probably
too narrow Lo be much more than 3 statement of a
constitutional right that's contcmmporaneous with
the use. Dut ] think all of those water rights
would be considered vested as T understand how
that term is used here,
You may also have - since this is

broader than Swan Falls, the director would be
entiticd to protcct a well, a pefmit on a well if
the well were dritied, the warer was in use. I
think that's vested to the point the dircctor
coutd try to prutect it by putting a moratorium in
an arva whilc they Jooked at say a critical
groundwater designation.

UNKNOWN SPEAKER: (Tape inaudible.)

O @ W
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1o the other bill, the 1006, the sccond page, line
five refers to "oxisting vested water rights.”
Mow, its making this determinat{on , is the
dircotor going to be able to consider the catire
gamut or is he just going to look at adjudicated
rights?

The rights at Swon Falle, whatever they
might be that precipiluted the present situation,
86 I recall hed becn adjudicated between the two
partics back in 1907 or 1909 or something like
that. As far as I can tefl that was the only
final judgment of adjudication that we had with
respect to any of those water rights, The whole
process was shut down becausc there way »
determination of some sort made fn a pending
lawzuit that has not reachied -- that has not
teached final judginent,

So what's the standard we're looking at
when we use the term "¢xisting vested water
rights” in thig bill?

CHAIRMAN NOH: Mr. Nelson.

MR NELSON: Mr. Chairman, Senator Ringert,
the languape wus choscn in order ta inchude a
constitational right not represented by an

adjudication, a statutory right represented by

-
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SIENATOR RINGERT: It sesems to me that this
procedure in eftect will force the applicant then
to go through the administrative appeal procedure,
perhaps take il 0 up to court if dissatistied
(tape inaudible). And it further scomy to me
that - well, it sort of puts the state in the
position of saying we are no longer going to have
free-wheeling appropriation. We arc going to put
the front end burden at least more so than in the
past on the intending approprisior.

MR. NELSON: Mr, Chairman, Senstor Ringert,
I think that has thai potential in the given
factual setting. Certainly T think among my
clients one of the things they like the least
about the present system is the fact that if
they're a senior apgrropriator, they have the
burden of shutting off the junior. And they say
why do I have to do that? T was here before he
was. Why is it my probicm?

UNEKNOWN SPEAKER: (Tape inauditle.) (Lape
stlent.)

MR. NELSON: — directing how devclopment
tnak place, which 1 think is probably a better
way. The peuple can fight with the director on
his moratorium the scope and timing of it & little

8 (Pages 33 to 36)
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and they have indicated that Lhey do want to
negotiate. So I would think that the possibility
of thetm absolutely tefusing to negosiate is small,

But if they did, we would of course be
in the same type of situation as we were with
Idaho Power Computty. We'd be in a lawswit. But
they have indicated that if this program passcs,
if they have the authurity to ncgotiate with the
governor, they infend o 5o do.

CHAIRMAN NOH: Now, is it possible, looking

at futuse hydro developiment, 53y whatever it is, e
hydre development on the Bruncau River or on the
Salmon River or wherever it might be, is it
pussible for the director of the Seate of Idshe to
subeniinate thase future hydro rights without
officially establishing a minimuan flow on the
stream? How would that work? In other words,
dors the futurs subordivation authority boy
anything other than thege waters placed in trust

. through minimum flow?

MR. COSTELLC: Yes, Mr. Chaittean,
Subpatagraph & found under Section 2 of the main
bill authorizes the dircctor to impose this
subordination condition on new permits and
licenses for power purposes. And that is not in

Fage 40

any way tied 10 the preceding five paragraphs, so
it would just be a straight subordination
condition.
11hink the roal question that you

raisc, though, is if he docs that in the sbyence
of & minimum flow, where is that right in (erms of
this rcgime established in the preceding
paragraphs whore it talks about the rights below
the minimum flow being unsybordinated and the ones
above it being held in frust, which is clearly
that regime contemplates that there would be a
minimum flow there, and we did not really intend
that it would apply across the board if there were
no minimurn fTows in place al that time?

CHAIRMAN NOH: Scnator Ringert,

SENATOR RINGERT: Why is the provision,
M, Costello, that's on that same subsection that
authotizes the director to limit 3 permit or
ligense for power purposes, why i¢ thut any part
of this Swan Falls setlement?

MR. COSTELLG: Mr. Chairman, with the
senafol's permission I defer to Pat Kale.

CHAIRMAN NOH: Yes.

MR. KOLB: Mr. Chairman, 8enator Ringert,
with the qualification of that, I'm nut fure I can

Resourees and Enviranment Committee 1/18/1985
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1 easier than they can go back inte contt and 1
2 comvince g judge they ahould be relieved. 2
3 CHATRMAN NCIL 1have a question for any of | 3
4 yom that would like to shoot at ir. Under this 4
5  agreement, what is to preclude a utility from if 5
6  they can genemte sufficient resources {o buy up 6
7 orlcase wharever water they can et their hands y
8  onand in effect take up all of the remaining a8
9  waters? As ! read this, they'ne pretty well home ]
10 frce on all purchases -- putchased watcrand | 10
11 leased water. 11
12 MR. COSTELLO: Mr, Chairman, that's correct, | 12
13  They can sequire through purchase upstream stored | 13
14  water which they can rum down the river. Theyare | 14
15  entitled w that and they can't of course be 15
16 appropristed between the storuge site and their 16
17  hydrosite. Sothey would be frec to do that, 17
18 CHAIRMAN NOH: But this would not causea | 18
1% problem on uneppropriated water. How about waters) 15
20  thatare, for instance, 1981 hecause sumoone 20
21  fiiled to file a claim as of a cut-off datc? Now, 21
22 s that water in a situation where another party 22
23  would have 1o file on the water? You can't go buy | 23
24  orlease water that's lost for failure to filc a 24
28 claim; can yueu? 25
Page 38
i MR. COSTELLO: My, Chairman, ve, there woald | 1
2 be no right, no propenty Tight to scquite in that -]
3 case. They would have difficully establishing a 3
4  right anywhere upsiveam from their facility 4
5  ‘becauss they would nat be sble to apply it to s 5
6 beneficial vee until down below. [t's difficuk 3
7 really for me tu conceive of tham scquiring a 7
8 right other than s right o a certein amount of 8
9 rlorage watcr in storage in the stream itself. 9
10 SENATOR BIDGE: Mr. Chairman. 10
11 CHAIRMAN NOH: Sznator Budge. ia
iz SENATOR BUDGE: Pat, is that rup presently, 12
13 shough {tape inaudible)? 13
14 ME. COSTELLD: Mr, Chairman, Senator Budge, |14
15 thatis what - is
ig SENATOR BUDGE: (Tape Inaudible.) 16
17 CHAIRMAN NOEL: One tate question. Where arel 17
1B we say up in the Spolane River sysiem, if the 18
18 govemor goes to Washington Water Power gnd says 19
20 we want to negotiate » rinimum flow s we can have | 20
21 funther development and Washinglon Water Power 21
22 cays no, no, | Won't negotiale, then where arc wo? 22
a3 MR. KOLE: Mt. Chairman, first off, I think 23
24 it's probably not well known, but we have already 24
25  opened up discussions with Washington Wulet Power 1 25
10 (Pagas 37 to 40}
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snswer the guestion in terms satisfactory to you.
But basically there's alweys been a queution as lo
what the state’s authorily is pursuant to the 1928
constitational amendment And in taking 4 look at
that issue, while there is good anthority for the
proposition that amendment was sclf-execuled, as
part of the settlement negoliations the attorney
general believed that there should be specific
authority given 16 the director to subordinate -
hydropower water rights, and that's what pumgraph
6 docs.

CHAIRMAN NOH: Senator Ringert.

0o mins W

10
11
12

SENATOR RINGERT: This agreement s being 13

promoled very heavily, I feel, The local
newspaper is lelliog us through its editorial that
the legisinturc shonld not mess around with the
sctilement in any way, shape, or form. AndI
don't see any reason at all for that particular
provision which will affect a great deal of smail
hydeo permits and epplications to be in this
tagging along on the emphasis that's been raised

" by the rush to settle the Swan Falls controversy,

The Jast (me | saw like this was a
rider on an 1888 appropriation bill in the United
States Conpress thet tied up all the water in the

14
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we can forcace, we do not get ouryclves into
another Swan Falls situation in e future,
‘[hat's the reason why it's in the agreement snd
why we think it's necessary. .
CHAIRMAN NOH: Ip other words, wo might head
off a 1ot of court case and logul costs at some
time: in the future by acting now?
MR. KOLE; Mr. Chairtran, that's correct.
CHAIRMAN NOH: Sepator Ringert
SENATOR RINGHRT: 1can't Jet that go
withoyt one more comment, | think | know why it
in here in this bill, but nobody has yet said that
it's essential to settiement of the Swan Fulls
controversy.
CHAJRMAN NOH: Mr, Dunn,
MR, DUINN; Mr. Chairman, the primary reason
| 2e¢ it there is to avoid Swan Falls from
reowrring again. 'Without that, if Idsho Power
Company decides to build ane of the dams they have
proposed on the Snako River, we're back in Swin
Falls il there {sn't clear subordination authority
for any other group. It isn't just the small
hyea. It's virtually all the small hydros that
are high enough up in the basin that thera is my
development occiTing above them

Y Oo-JAn kN RN
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western Uniled Statcs and all the land for the
western United States for the nexd three years
until they got the 1891 amendment of the present
land law.
Now, would somehady Lell me why this

has to be in this Swan Falls settlement?

CHAIRMAN NOH: Any other comments?

MR. KOLE: Mr. Chaivman, Senator Ringent,
bagically all paragraph 6 does is gmat authority.
1L does not reqjuire the director to subordinate
hydropower waler rights, nor does it make it
mandatory. In certain situations wherc there is
productive upstream land that could he developed,
the director will have to sit down and take a Jook
at whether of not he should subordinate the
hydropower license, Obviously if the director's
deterimination is arbitrary ot capricions or
contrary tn the policy sct down by the
legislalure, then this decision could be appealed
in court.

But ] think the rcasoning why it is

here is because it was felt that the Swan Falls
situation would nol have arisen had the

WD~ d W R
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legislature enacted sitnilar laws back in 1928. |24
And the effort here was to make sure thal as hest | 25
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CHARMAN NOH: Questions? I might then with
your permission, even {hough the Jegisiation
having to do with the Public Utilities Commission
isn' before this committee, just for our
edifieation, if | conld cail upon one of the
comrmissioncrs, whoever would like to be the
spokesman, or perhaps we might ask several of them
to speak bocayse often there's a difference in
agreement among them on various issues as 1o how
they'ne viewing this agreement, and particularly
I've hesrd the question ruised that if they
adjudicate the legislation as drafted protecting
Idaho Power from claims far failure to defend
their waler rights, would il apply ta afl waters
rather than just those placed in trust through
these kinds of agreements?

P you gemtiemen feel that you're going

to have sufflcient authority under the Jegislation
to assure that the company doesn’t dispose of of
sell its water rights viher than those which have
been pruperly deult with through this sentement
legislation? Gordon (phonetic)?

UUNKNOWN SPEAKER: Mr. Chairman, ] haven't
taken a look at that lately. [ brought over the
two hills that were on the agenda, so { really

11 (Pagas 41 to 44)
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haven't given any thought to that. Commigsioner
High may have.

CHAIRMAN NOH: Mr, High, would you want to
spesk to that?

MR. HIGH: Yes. Udhink the ctucial issue
with respect to your question is mot the bill
before you but Senste Rill 1007,

CHAIRMAN NOH: Cuoreet.

. MR HIGH: Aqd that I might -- if you don't

hava it before you, it's a bill.

CHAIRMAN NOI: It was introduccd through ou
committee.

MR. HIGH: Fine. That I think is extremely
egsential becansa in effect il clarifies the legal -
stutus of gains from sale and dedicates the level
of the benefits from Lhe sale to the customers of
the company rather than to the shareholders of the
company. K in fact setc the title of the water
iry the hands of the rate payers rather than the
wharcholders. And I might udd that I think
whatever happens to all these other bills, that
bill should paus.

CHAIRMAN NOM: How about the other bill that
afVects -» that protects Idahe Power from claims
Iy rate payers?

W R AL DN =
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against that uncertainty factor. And the
uncertamty isn't just the dernand Kind of thinga
(tape inzudible). Maybe I'm not responsive.
CHAIRMAN NOIE Seastor Crapo, excuse me,
then Senator Reitelepacher.
SENATOR CRAPO: M. Chairinan, if T conld
address one more question in that regard.
CHATRMAN NOH: Cerainly.
SENATOR CRAPQ: Were you suggesting, sir,

. then we as a commitiee specify of can the

legislation specify cerlain amounts to be set
aside ay dedicated to industrial uscy and
specifically subordinaie other wses in that
amount? : ‘

CHATRMAN NOH; Mr, High.

MR, HIGH: Yes, Mr. Chairmman, Sepator Crapo.
In designing this package, [ think as Mr. Nelson
mdicated, the minimum flow has to be tied to the
public interest criteria. And if you take the
minimum flow as something izt the public interest,
the minimum flow is rather meaningtess if the
process gots you dovn to 3000 second feet and
suddenly the long-term climatic conditions change
and you have a nced to supply fiew municipal or
other necds. And we all know that will depicic

-
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MER. HIGIL: 1 sce no problem —

CITAIRMAN NCH: I heard it argued that that
bill #6 too broad, that in effect it would free
Idaho Powet from failure to protect even their
unsubordinated water rights inclusion within the
mipimum flow and wouldn't just protect them from
claims by rate payers for that water which is in
cffeut subordinated through the agreement process,
Have you had a chance to examine that?

MR. HIGH: Well, pcthaps in the bills you
havc before you and speaking to that water below
the 3900 mintmum flow, I would think the power
company would have np incentive to deal with that
watcr if all the benefits went to the rate payers.

In other words, { can sec where in response 1o
Scrator Crapo's question you could really deplete
the water down 10 3900 sevond feet, Remember this
3000 second fect way established by negotiation
process taking into account historic flows,

updated current projected eonditions, and that
there's nething more ancertain than stntam flows.
And that uncertainty, and perhaps the commitize
would like to take 1o effect and se1 aside
something more than 150 second [eet for industrial

Ol gl e WM
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the minimum flow of those prior 19 the firs
priority, )
And as a factor in your deliberations

on public interest, I would suggest a paragraph be
put in recognizing uncertaintes ahd perhaps
reserving something morc than the 3500 sceond foet
to revognize that vocertainty.

MR, SWISHER: Mr. Chainman.

CHAIRMAN NOH: Yes. Mr. Swisher is here,
oo,

MR, SWISHER: Chuirman.

CHAIRMAN NOI. Yes, sir.

MR. SWISHER: With tespeoct (o the
uncertafnty with respeat to the reality (tape
silent) .-

UNKNOWN SPEAKER: To the extent the director
peeds a moratorium while he's (taps inaudibie).

MR_SWISHER: As for Scnator Crapo's
soncarn, historieal water dovelopment has been
bused on the ability to asscss the charpes awarded
to those who gain from a project, 8 fast way of
oversimplifying the history of water development,
But having watched three successive yeurs of
susphus run down the tiver and in watching the
Boise River, for inslance, be full bank to bank

future rannicipal uses, There's a protection

12 (Pagas 45 to 48)
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cight to nine months of the year for three
succossive years, it cortainly cccurs over and

over again that some state law, § mean statewide,
not juet the Snake River Basin, needs 1o be put iy
place for water retention other than pure

diversion for downstream use. That is 1o say When
the Boisc River is runming that full, the Owyhee

on the southwestem end and the aquifer of the
Mountain Home desett js going down, that doesn't
make sense when wmer Is rishing down the Henry's
Fork and nothing's being added to the creek. Wien
the water is flooding Pocatc)o on the Pormeuf

and roey put the temple under watcr in Sait Lake,

it doesa't make senae (tape maudible).

Su following on this parcel, there is
concem (tape inandible) Jegislative policy with
respect to statewide aciions under a bonding
program or under something in concert with
additional reelamation sort of projects, treat the
water in the futire in the same manner that we
have in the past,

CHAIRMAN NOH: Thank you, Mr. Swisher.
Okay. Arc there uny other questions that we Wan!
to delve into? Senator Beitclypacher?

SENATOR BEITELSPACIIER: (Tape inaudible.)

(- BRI D I R B
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the dirsctor having the anthority to subordinate
rights,

As 1vecall, the dircctor worka for the
water board, which the Constitution and the
Supreme Court case we touched upon over the last
few years is s¢t up as another entily, so 10
sposk. Do we have a conflict there? Do we have
anather constitutional body in a sense that is
outside of the reach uf the governor that hay the
authority {o subordinate water and another
consiitutional entity that has the anbhorily o —

MR.. COSTELLQ: Mr. Chairman, Senator
Bejtelspacher, the authority granied undes
paragraph five is to enler intv contracts which
are not self-executing. Any contracts —- all this
does is really authorize the govermor to go out
and negoviate cottracts to bring tu the '
{egistature for ratification. None of them take
cffect unless they are ratified by law.,
And because of that, in my view at

least, I don't think this would raise any
constitutional issues of separation of powers,
sither vis-a-vis the legistature or the water
board, particularly given the passage of the
canstitutional amendment this Novembcr.

1
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MR, WARL: Mr, Chairman, | thought | would
try to attywer your original question now that 1
had a Fittle time to look et it.

CHAIRMAN NOH: Done your homework.

MR WART: SB 1005 ugtin. Tt seoms fome
there's projoably not miy question of the defense
provided in 1005 being uscd for anything other
than fhe maters specifically louched on in the
contracl, You heve more lawyers here thun you
need But it's what lawyers cull an affipnative
defense, T would deprive the PUC of
jutisdiction, but it first must portein 1o
somcthing relating to the conbruct, But it looky
line 10 me.

CHAJRMAN NOH: Thank you. Senator
Beitclspachesr.

SENATOR BEITELSPACIIER: Mr. Chatrman, since
we have so many attomeys here, if we could g0 to
page three of 1008, you'll surcly recognize my
limitations being from Northern Idabo. F'm just
trying to et the waler off the toads.

Page throe between No. 5 and MNo. &we
bave the govemor is empowered to enter into
agreemenui defining that portion of a water right

as being unsubordinated. And then on 6 you have

[~
BN vovuavmewnwu
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CHAIRMAN NOH: Along those same lines, would
you care to outline briefly just cxmotly what ure
the fimits and the extent of a governor's powst to
grant watcr rights through the frust agresment.
Sompetimes -- this trust agreement has somelimes
been interpresed as graming of the govearnor an
inordinate amount of authority saying who gets
watcr and who doesn't gt water,

MR. COSTRLLO: Yes, Mr, Chairmen, Asa
matter of fact, when | was glancing through the
attorney general's (estimony 1 was a liute
troubled by a statesent here that the govemnor
would be empowered under this to spprove of water
1o be allocated under the (rust. Thet's not
really what was contcmplated here at all. This is
glrictly a passive trust over which the govormor
will not exert any active discration. 1t's
modeled after rrusts that are set up1o reserve
water in certain lakes around the state, There
are half 8 dozen of these trusts set up by 1dsho
iaw. The governor is named as trustee jusl
egause you need an individual to be sued in the
event of some syuabble over the trust asscts.

Aud beyond that, it's automatic that
water rights flow aut of the tast imto private
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16
17
18
19
20
21
22
23
24
25

further on that, Mr. Kole?
MB. KOLE: Mr. Cheirman, thank you, Cxcuse
me, Senator Crap0. Just on that trust provision
it shouid e noted that the ultimatc control uver
those trusis docs rest with the legistature, They
created those trusts, ind of course they can alter
them or take whalever steps are necessary.
CITAIEMAN NOH: Yes, Mr. Crapo.
SENATOR CRAPO: Mr. Chaleman, my question|
relates primatily Lo one of procedure: heve in

committce. Pethaps everybndy knows the angwer bu

1  hendeif they are granted in accordanee with state 1 e hecause I'm a freshman senator. But it seemus
2 law. So it simply was a mechanism to sever, in 2 1 methat weneed to leave a very goowl track of
3 lawyer's termsg, to sever the legal and equitable 3 logislative biviory en this set of legislalion
4  title o the water immediately 50 theze's some &  because ot least as | xtudy it it needed some
S imunediate change in position of the parties, (hat 5 clarification ip my mind. AndTam sure there’
6  as 9o0n 25 this agreement becomes binding and this B will be = kot more testimany and evidence
7 statute takes effact, legal title to the water 7 presented with regard to the hearing.
8 will go o the suite, and the company retains the 8 [5 it alrexdy set up by some mechanism
B beneficial use of the water as long as the 1rusts % that the testimony which is recorded here today
10 last. But it's a passive trust, No activerole . 19 and the prepared iestimony and so forth becomes .- -
11 s taken hy the trustoe. 11 pant of the written ot prepared record thut we
12 CHAIRMAN NOM: Mr. Kole and Mr. Nelson, do{ 12 dircct it be maittained so that in the fture
13 you concur with that interpretation? 13 there catt be refirence made and we con enswre thas
14 MR, KOLE: Mr. Chairman, { do, In looking 14  thointent of the legislature is followsd?
15 g pagethree, | think that is slightly 15 CHAIRMAN NQI: Well, Senstor Crapo, we might
16 inaccurate. The povemor of course is 3 passive 1§ deferto Senutor Budge,. My understanding is that
17 trustee, The intent here was that the director 17 we have o financial provisions of procedurcs in
18 would bo the individual who would make the 18 precedent 10 do that All | personally hed in
19 reallocation determination, So I think that 19 mind was (o énsure that these tapes are ~ ihat
20 basically the last paragraph, it showld not read 20  there's pore than one copy of the tape wad that
21  the "governor will be empowered” but probably the | 21  they're placed in the records in the Department of
22 “director will be cmpowered® to release water. 22 Waler Resourees 1o create as good a record as we
23 And I'm referring to our preparcd testimany, 23 uom,
24 CHAIRMAN NOH:;  You're referring to the 24 T presiugmte it would be possible to get
25 temimony rather than the releasc? 25 g appropristion or some way or other have tapes
Paga 54 Page 56
1 MR_KOLE: Yeah, that's corrcet, 1 wanicribed if we could. But cortainly written
2 Mr. Chaimam. That's wally just an oversight 2  testimony, thowe sorty of things, | intend to
3 that should have been comeeted. 3 atlempt to pregerve as besd we gan.
4 CHAIRMAN NOH: Fite. Mr. Nelsom, is that | 4 But is that correct, Senpior Budge, we
5  the way you understand it? | 8 havenn formal means of doing 1het?
8  MR.NELSON: Mr. Chairman, niembers ofthe | 6 SENATOR BUDGE: No, we doa't htvo that, |
7 commites, thar's commect, And I think it's clear 7 think you're yecurale in the tapes, keeping a
8  op page throe the senator referred to lines looks 9  rccord of the {apes, end also necurate notes,
9  likeit's to 20, bur ir's about 16 through 19, the 9 CHAIRMAN NOH: Senetor Ringert.
10  rights have to be scquired pursuant to state faw. 1 SENATOR RINGERT: Mr. Chaieman, members of the
11  Upder siatc law unless you change it, the governor | 11 commmittce, there Is a problem cven with the mpes
12 playsno part in that progess. 12  becausc that s arcrely a record of the conrmitice
13 CHAIRMAN NOH: Okay. Other questions? [ 13  proceedings and does not nocessarily reflect the
14  Mr. Crapo. Excuse me. Did you wani io comment | 14 intont of the other 30 senatiors who will vetc an

the floor. S it's a very nebulous job in [dsho
1 determine what is the intent.

CHAIRMAN MOH: Scnatar Crapo.

SENATOR CRAPO: Mr. Chairman, I'm awarc of
that. 1 guess as ap attomey ! do 4 bot of
searching through legislative history where it's
availabie 1o figure out what laws mesn. But it
definitely in ey opinion would be beneficizl to
have as much preserved as possible.

For example, the written siatcrment hy

Attorney General Jemes, Jim Jones, wos helpful and
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understand that lambs don't actually keep much of
the water you hun through them, so you may not be
hurt too badly. But you would be — if vour

- permit had been subordinated, you would be subject-

1o his depletion, If it were not subordinuted, if

the director decided in his wisdom that you should
have a chance to get your pruject paid out before
the subordination took cifeet, then you might have
a right 1o compensation in that situation.

CHAIRMAN NOH: Senator Dcitclspacher,

SENATOR BEITELSPACHER: Mr. Chairman,
Mr. Nelzon, is it all entirely vp to the director
as 1o whether or ot | reccive compenzation or
not? And 19 there anything it here that sets up
criteria by which he shall deterinine bow much I
whall be compensated, or is that tn be promulgated
by rulcs md regulations at a Jater date?

MR. NELSON: Mr. Chainman, senator, the
compensation issee would follow the subosdination
issue inidally. Tf you were subordinated, you
would have no right to compeneation. And it is
solely the director's discretion as this is
wrrittes b impleraent the constitutional provision.
S0 he hag no guidance, My gucss is that hen's
teeth and unsubordinated power rights from now ont

Resvurces and Favironment Committee 1/18/1985
Page &7
1  pethaps maybe we can just encourage those who 1l
2 appesr before the commitier in the fature that if 2
3 they would like o ensure that their understanding 3
4  of the bifl ot lcast as tepresented in the - 4
5 lcgistalive history s being something that would 5
6 31 lcast be considered that we meke an aveoue L
7 gweilable for thet to he done. 7
] CHAIRMAN NOH: That's 3 good puint, We 2
S  cortwinly want to in the futurs cut down all the g
10 dme we have 10 invest in attomeay sarvices io
11  sesrching through records. Scoawr Budge. 11
12 SENATOR BUDGE: Mr, Chairmen, memherg of the | 12
13 committee, | think fhe naturc of the lagislation 13
14 itself jostifics vary sccatate reconds 10 be iz
18  refemed to in the fulure to be available. 15
16 CHAIRMAN NOH: Scnator Horsch. 16
17 SENATOR HORSCH: Mr. Chairman, similar to 17
18 Senator Crspo, ] must defix my years becuuss of my 1a
19 freshmen status over here on the Senate side, but 19
20 in the House by majority vote we have spread upon 20
21 the pages of the journal a letter of Intent. 21
22 CHAIRMAN NOH: Yes. 22
23 SENATOR HORSCH: And you can muke that as 23
24 [ong s you want. If you can got a majority vote, 24
25 you can put every bit of the notes in the journal. 25
Paga 58
1 CHAIRMAN NOH: That is correct. Senator 1
2  DPeirelpacher. 2
3 SENATOR BEITELSPACHER: Yes. Thank you,! 3
4  Mr_Chainnan, Back to No. 6, if I might, 42-2038, 4
5 "The dircetor shall have the autharity to 5
6 subordinate the rights granted in a permit,” 6
7  etcetera, Where are weo at with compensaiion then 7
B  for the holder of a hydropower right at o later 8
8 date? In the cvent that - Ict's assume that ] 9
10 invest 5 or 6 mitlion dollars or 10 million 10
11 dollars, whatover it might be, in a small hydr 11
12 right, have it producing. PUC und FERC in their 12
13 wisdom determine ! should receive some 13
1¢ gompensation fom 2 power company for that. And | 14
15 Senator Peavey buys a shoep alloiment above me and | 15
16 dJecides to water the grass up there far those 16
17 liwe lambics. Where am I going to be with my 17
18 investment once ke starts pulling the water out of 18
19 the ¢reek for his sheep? 19
20 MR NELSON: Mr. Chairman, senator. 20
21 UNKNOWN SPRAKER: DoT have a paddle? 21
22 MR, NELSON: You don't have a paddle and 22
23 it's all downhill. If as is the practice now your 23
24 permit wiis subordinated whep Issucd, you would be | 24
25 subject to Senntor Peavey's lambs, Now | 25

Page 60

are going to be about vn a parity.

CHAIRMAN NOII: Mr. Dunn, do you carc to
commeat on hen's teoth?

MR, DIINN: M. Chajnnan, 1 found a hen's
tooth. One of the things that wc're frying to do
on small hydro and it would be one of the things
we would defing in the rules apd regulations is
that if those small hydras where just & small
ameunt of water makes a drastic change in economic
effect of it is to issue the permit for 4 peniod
of time. We would [ook at the payout period of
the project and at (hut (ime then look at
subordination. Where it’s neccssary, we £an
protect that jrlan for & time so there isn'ta
major ceonomic disaster. But they don't have
protection in perpetuity. ‘ .

CHAIRMAN NOH: Thank you, Mr, Dunn. Okay.
Anything clse? Are you ready to call it quits for
the day? And 1 loak forward to our 7 o'clock
Monday evening public hearing whire we'll 1ake
testimony. Anything cise for the good of the
order?

I want to thank you &1 for being bere

today. Depending on the wishes of the committes,
we may have anaother session. I guess we're

15 (Pagas 57 tc 60)
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adjourned,
(Meeting concluded.)
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JANUARY 25, 1985

THE CHAIRMAN: Some interest, I know, in —
somewhere or other to develop legislative intent
1o jgo along with this, Perhaps what we should do
first is call upon some of the negotidtors to
discuss with us those pednts that were raised at
the hearing. )

Who's prepared to do that? Who would like
12 do thar? Where's Mr. Kole? | guess he's going
i6 he a linle hit late, isn't he?

UNIDENTIFIED SPEAKER: Tdan't know where he
19.

UNIDENTIFIED SPEAKER: Mr. Chairman, he's at
the judiciary commitiee very briefly on a victim's
rights bill,

THE CHAIRMAN: Okay. Well, maybe we'll -

MR. NELSON: {can - there's certain
comments made at that hearing, Mr. Chairman, which
1 have sddressed briefly in a written statcroeot
which I've submittcd to the commiltee.

THE CHAIRMAN: Right.

MR, KELSON; And I would
assume (unintelligible).

T think onc itcm of gencral discussion might
be the — how the criterion in 203(c), the

APPEARANCES
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Chairman Nob
Semater Boitelypacher
Seniator Gudge :
Senpior Carlson
Senator Chapmem
Scantor {rapo
Senawr Horich
Senptor Kiebert
Sienator Litthe
Semador Peavey
Senator Kmgent
Senalor Sverdsten
Scoelpr Jominsga -
Pat Costelin, Governar's Office

© Pat Kale, Attomey {eneralPs Office

T'ten Melson, 1 dab Power Lu-m‘plny
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so-called new public intcrest eriteria, fit in the
existing process, Senate Bill [008 remodels
existing 203 only to the cxtent to make it a

complete sentence in the body and to renumber oy

A. Tbclieve there's a publisation to that in -7 | o
that section. But basically, the existing puhhc T
interest criteria, speculation, fitancial
responsibility and so o, and remain exactly as
they are today.

The 203(c) criteria are new. And the
203(c), as written, requires, essentially, a
three-step process. Although, in all zchuality, 1
assiunc it will be in one administrative heanng
We'll review the existing critesia to make sure i

- passes muster under those signdards. You i

detenmine that the proposed use will or could haw..
4 signiticant impact on existing hydropower right.
And then, after you have thote two determinations
oul of the way, then you address the new public
interest standatd.

%o 10 me, the way the bill is structured can
be no question of impairing any existing public
interest review. Whartever that statulc says now,
it continues to say. This is a new rcview on
differcnt issues. And 203, as #t now cxists, will
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1 continue i exist in fust exactly that fashion, 1
2 If 203 asit exivts now is inadequate, T think 2
3  thosoinadequacics should be uddressed in separate | 3
4 legislation, and not tacked onto this one. 4
5 Admittedly, the negotiators and the partics 5
& approacked the Swen Falls resolution from the €
7 standpoint of litigation. There werc certain 7
8 ‘ssues in that litipation. The compromize 8
9 addresses those issues in that litigation and 9
10 doesp't purport to be an acrass-the-board public 1Q
11 interest resllocation to revicw of what we had. 11
12 SoTdon't think thoss kinds of criticisms are 12
%3 renily valid with whore to go witk the strucre. 13
14 THE CHAIRMAN: Mr. Kolc, do you want to —{ 14
15 what we're starting on hore, Pat, is juste 15
16 gencral review of the points thai were raised at 16
17 the hearing. _ 17
18 MR. KOLE: Thank you, Mr. Chairman. 18
19 Yus, I bave specific comments prepared on 19
20 the wstimony of Mr, Runft. And [ would like to 20
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Bawhe

begin by poiating oud that Mr. Runft's first
observation that thiz is & hybrid is comect, And
that's because we intended it to be that way, We
were lrying 10 address wo issues, first,

resulting Iswsuit, and secondly, more jmportantly,
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action in section 42-203(b)(3) is too broad a
phrase. And quite frankly, in negotiating this
particular proposition, what we were concettied
about was SJR 17 - 117 which was the current
resolution last year which addreseed how yon
create minimum stream flows, 'We wanied to leave
the anthority open that thie or fuurc

lepistatures, they want to become morc actively
involved in the minigum stream flowing process.
S0 we did nol want to preciude you from being able
10 act in this area. And that's the reason for

uaing that term.

Mr. Runfl next comtetwded that there was -
there would be an inebility 1o obtain finsncing if
thete was a subordination condition placed ity
the hydropower water rights. That, frankly, is
facwally erronsous. To date, the department has
issued over 216 subordinated water rights. And
ot onc of those projects has had difficulty.
obtaining finsncing. In fact, many thoss projects
not only have obtzined financing, but are now in
(he process of being put on-linc. So thoss are —~
just hasn't happened.

The wonders (phonctic) that we've talked to,
including insurance companies that questioned us
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providing a mechanism in state law 9o that Swan
Fulls type problems, it could be resolved without
expensive litigation.

And 1 think as wc pointed out last week,
there ure other problems Yike this througbout the
state. And the Spokane River is a prime example
Now, Mr. Rutifi's second suggestion, it created
exemption process whereby certain hydropowe:
water rights could be exempted from the
subordination process is precisely what we have
done with these two bills. We have createda
prouess where the director will make a
detetmination as o whether or pot a certain water
right should be subordinated or not be
snbordinated. '

Now, in making that determination, now, if
you lnak at 1006 in combination with 1008, he's
got to promulgate rules and regulations that will
come back before you for your revicw. And thosg
wil) set forth the criterion under which
gubordination will luke placc, So I think it's
very important to look at the bills in toto and
realize that precisely what Mr. Runft's concern is
is what we are addressing.

His third point was that the word state
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about whet a subutdination issue has imeant, have
all indicated that they have no problem with the
suburdingtion conditions.

He also objected to baving & term parmil.
That's been our understanding that one of the
comcerns expressed by many legislators has been we
domn’t know how (o predict the future. What
happens if there are new altcmative sources of
energy available thut ure cheaper than
hydroclextric generation. In that case, we would
want to have the authority (o reallocate that
water. All that torm permit docs is give you the
authorily to wait around and come back and take a
1ok at the sitaation if you so desire. If you
don', that water right, in furn, can be
reinstated and there shouldn't be any prablem.

He finally argues that the permits that have
been issued as to the state should be
grandfathered in. So if you ook at the casc of
Hidden Springs Trowt Ranch at 102 ldaho 2.3, the
Idaho Supreme Court addressed that issue quits
specifically and found that the legislamre could
act in the arca of permits, {unintelligible)
permits could do. So I would suggest to you that
if's very inportant 1o maintain the flexibility in
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1  the criteria that you have beforc you, 1 MR. DUNN: Mr. Chairman and Senator Ringett,
2 One other point he made was that the penmits | 2 the number of ouistanding permits, if they were
3 (hat are out there should not be reevaluated. 3  all developed, would lower the minimum flow of the
. 4 Well, onc of the primary concems of Idsho Power | 4 Snake River to the present minimum (low. And
5 Company and other usess has boen that there are so| 5 that's hased on those permits that were available
6 many permits out there, they could bave an adversa €  in 1976, pormits and applications, Since that
7 impact on owr sbility fo manage the stream systen.| 7 tiroe, there have been a number of others that have
8 If agricultural permits are going to be 8 beenapproved. ‘
9 recvaluated, it struck negotiators that it would g Chice you put the lid cmxt. the pmpensny
10 be unly fair that all permits be recvaluated. 10 1o develop, because it's the last opportunity you
11 1 do have his testimony reduced to writing. 11 have, and you start making psople develop
12 And therc were supposcd 10 be copies provided to {12 (wnintelligible) they mlgh'. not otherwite have.
13 you. Tdon't see them here, so I'll leave the 13 So there arc outstanding appllcatmns md permils
14 writton comments with the secretary for including | 14  to do that, if they were all available. |
15 them in the record of these proceedings. I'd be 15 SENATOR RINGERT; Well, Mr. Chaimman?
18 happy to stand for questions. 16  THE CHATRMAN: Mr. Ringert.
17 THE CHAIRMAN: 1a there questions? 17  SENATOR RINGERT: To contitme tho line of
18 SENATOR RINGERT: Mr. Chairman?/ 18 quostioning, wou't the peiofity system take care
is THE CHATRMAN: Senator Ringert. 19 of existing wuter rights and protcct them? Or
20 SENATOR RINGERT: Pat, right thers atthe | 20 doesn't our priority system work anymore.
21 end, you mentioncd the review process was 21 MR. DUNN: Mr. Chaimsn, Senator Ringert,
22 jpportant because you nceded some authority or | 22 priority system worky if you didn’t have
23 flexibility in managing the water resoutce. 23 moratoriums and other things mveolved. The
24 Could you expand on that a littie, please? 24 momtoriym we're talking abowt are Burcau of Land
25 MR KOLE: Mr. Chairman, Senator Ringer, |25 Menagement. Burcaw menagement of iand. As you
Page 10 Page 12
1 I'mnotsure [ understand precisely your guestion, 1 kaow, Desert Enuy and Carcy Act Blinga have not
.2 SENATOR RINGERT: Well, Ml try to simplify 2 heen zpproved for a number of years. That builds
3 it 3 up a big backlog of things. The water right
4 Why do you need 1o review gquthority ot 4 filingg have boen raade.) We're in a siluation
8 existing permits? 5 where penple who wcrmnot going 1o the Carey Act
& MR KOLE; Mr. Chairmaa, Senator Ringert, 6 or DLE, and some of them who were able to go
7 it's our understanding there arg a number of 7 around that have duevelopcd And they have a later
8 permits out there, basically, end if they were lo B priority than some of these outstanding permits. -
5 be developed, they would, in effect, take all the 9 It's justa fuct of life. '
10 yvailable watet for appropriation in the Snake io Once you starl mmagmg the tesource, and
11 River system, By reevaluating and Jaoking at 11 you'se at the -- siart approaching the end of the
12 (hose permils in accordance with the new public 12 development, priority system creates a lot of
13 interest criteria, we believe that we will be able 13 diseconomies (phoumetic). You have [atcr rights
14 |0 morc cffectively manage the resource and get 14 developed snd exrlier tights undeveloped and 1o
15 additional development aver that which would occur 115 water. So you can develop the carly ones and go. .
‘18 i we were (o follow a strict priority spproach. " {16 inand iy and shut off the later ones Tt rcally '
17 THE CHAIRMAN: Mr. Ringed. ' 17" makes no diffecence. . Ty
18 SENATOR RINGERT: What causes you to believg 18 THE CHAIRMAN: | Mr. ngen?
18 that? 1mean, what empirical value do you have 119 SENATOR RINGERT: Mr. Chairman, isn't that
26 that tells you that that's the proper way o go. 120 the apptopriator's rigk, Ken, that ba has his land
21 MR. KOLE: M, Chairman, Senator Ringert, 1 21 available first, that'y one thing, but he -
22 would like to defer that question 1o Ken Dunn 22 shouldn't he recognize that his permit is « later

23 berzuse he's completed the analysis 23 priority date, he runs the risk that he might wind
24 {uninteltigible), 24 up shost of water if somigbody else comes on line
25  THECHAIRMAN: Mr, Dunn? 28 in sccordance with the priority of their permit?
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MK. DUNN; Mr, Cheirman, Senator Ringert, |
think that's right if you have a normal system
operating, which we do not have. ‘We have the
goverument in the process of having messed it up
to begin with. Due to docision, right or wrong,
the decision was to not create u land rash,
tefore, the development didn't occur for
whatever reason,

SENATOR RINGER (. One mere, Mr. Chaitma,
and then I'll get off (uninteliigible).

THE CHAIRMAN: Senator Ringent.

SENATOR RINGERT: Are we then governing with
policy in this state where land and not water sets
the priofity?

MR, DUNN: Mr. Chatrmun, with this bill, 1
think you do it different than that. You star
setting the priogity in terms of good ecanomic
dovelopment. For example, if the qulstanding
permite are et with no further review, many of
thém are for extremely high 1ift pumping plants
direcily out of Snake River. And once that
ocewrs, you have immediate depletion, And the
amaunt of land that you ¢can develop in shrinks
dramalially because you dun't have the return
flow. You don't have water coming back from above

CEocouowmewe
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needs 24 bours a day throughout the irigation
season. But then, are we coming to the point

where your Department's determination of ¢conomic
fousibility, suitability and efficiency is going

{0 determine the priority of use of watex?

MR. DUNN: Mr. Chairman, Senator Ringen, I
think we're coming to the point in time Snake
Bagin where there isn't cnough water to meet the
needs. In this sifusion, we're not coming to the
point where my department is guing to make tha
decision of priority. We're coming to the poim
where the legislation you pawy, the rules and
repulations I adopt and you approve will set some
peneral priorities of what has to be donc in order
for somebody to be able: to use water in the sigre.

It wilt nut be a strict first in time, first In

right, no matter what, you get the water, In the
cxircme scarce resource, [ think thore kind of
changes necd 1o bs made,

THE CHAIRMAN: Are there other questions of
Mr. Kole or Mr. Dunn? Are we going to have all
oUr questions answered? o

Senator Crapo. ' -

SENATOR CRAPD: Mr, Chairrnan, is
Mr. Costello going to make any statements today?

VDA AN aWN R
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Swan Falls, ‘The economic sxpansion in the state
is going to be very small.

That's one of the reasons in ail our
divcussions we've said the beut development would)
be further upstream in the Snake system. The high
level pumping is a direct diversion from the
tiver, which has an itnmediale cffect on
hydropower. And it also requires substantial land
to get the water up there. And if somebody knows
that, whoevcr they are, that that's the only
opportunity they're going to have to get water,
you don't do it now, you're going lo lose it, you
start driving the decision not based on good
ceonomics, but on the fact if T putit in, 1 might
make it, if's worth a chance. You let bankrupicy
in the come back. That's not good for the
ecoOnomy.

SENATOR RINGERT: One thing leads to
another.

Ken, this cconomic and foreign commeodity
situation, 1 personaily, 1 really have doubts that
we're going to sec anymorc high lifl projects of
greal consequence, particulatly if they're a
direct diversion during irrigation season 5o that

they have to have enough capacity to pump their

L - BN WY I AR U
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THE CHAIRMAN: Mr. Costello, do you have
something for the good of the ordet here?

MR. COSTELIC: Thank you, Mr. Chuirman,
Senator Crapo. 1believe that | would just
assuciate myself with the remarks of Pat and Tom
The one additional point that I would cover, yes,
concerns comments At the public heaving, and T
belicve also Senator Crapo made at the lag
merting of this committce regarding the absence of
mention in the public interest critcria Senate
Bill 1008 of uscs other than agricultural uses.

And all 1 would like to do 15 point out that you
don't &ven reach the public inlenest criteria

unless you fivst find that the proposed use would
result in a significant reduction of water

available for hydropower,

Maost of the other uses and nonagricultural
uses, panticularly domestic, comnercial, municipal
und industrial is almost eatirely nonconsumplive.
And virtually all of those uses would nuver reach
the public interest eriteria. The only exception
would be, T suppose, sume particular industrial
application. But certainly sumething Jike that,
another bydro project, for example, would be
strictly nonconsumplive and the public interest
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1 critetia would not even apply. 1 about 500 CFS. If you look at one CFS out of 600,
2 And that's the only thing that I have, 2 that could be significant, Maybe the cunmlative
3 THE CHAIRMAN: Yes, Senator Crapo? 3  effect would have to be 2 or 3 ar 4, The problem
4 SENATOR CRAPO; For a question — 4 we have is the hydrolagy of the basin is such that
L] THE CHAIRMAN: Ceatainly, 5  you can argue m isolated effect ina certain pare
6 SENATOR CRAPC): Mr, Costello, did the 6 of the aquifer. S0 significant reduction was
7 negotiators get into any detail as o what is 7  inlended to allow people to argue with the
8 meant by significantly reduced? 8 hydropower right holder thal they'rc not ributary
9 MR. COSTELL(: Mr. Chairman, Senator Crapu.| & in n significant sense. But we didn't feel we - -~
10 no, we did not. That would be left to be fleshed 10 could get more wpecific than that because of the
11 ocut by Departnient of Regulations just as the 11 unkpown. But Ithink that's the burden we have
12 ecriteria themselves would have the further detail 12 right naw, that if we couldn't show the potential
13 of the regulation. 13 fur a significant effect in the pending lawsult, T
14 SENATOR CRAPO: And maybe this question | 14 don't think we can get any relicf, '
15 could be answered by any of the negotiators. 1 15 SENATOR CRAPO: Mr. Chairmun, 1'd like to —
16 wongder if any of the negotistors even have any 16 THE CHAIRMAN: Yes, Senator Crapo.
17 idess or gucsstimates of whal ihat phrase means 17 SENATOR CRAPQ: -- follow up with a
18 that we could just be enlightened with, tar 18 question.
19 cxample, would it be a sigmificant reduction if 1 19 1 guess I'm kind of interested in seeing
20 well was going 1o have an impectten years down [ 20 that this 600 CFS that is made available through
21 the line of some small amoum? Is it defincd in 21 (the trust is ade Lberylly available, AndI'm
22 terms of time? Is it defined in termy of amount? 22 just kind of wondering, is that the intent of the
23 Or what is contemeplatcd herc by the Department? 23 ncgotiators. Or is it the intent of the
24 MR. COSTHLLO: Mr, Chairman — 24 negotiators that cach time an sppropriation is
a5 THE CHAIRMAN: Mr. Costello, 25 applicd for, there's going to be o lot of hurdles
Paga 18 Page 20
i MR. COSTELL(Q): -- Sensfor Crapo, the phrase { 1 thst any prospective develaper must go through?
2 s individually or cumulatively with othor uses. 2 And | guess that's kind of all of what J'wn getting
3 Soif you had a well pumping from the aquifer 3 here. And maybe the only way to answer iy
4 which would not impact the river for ten years, 4 question lg to just say yes or no, we do intend,
5  but if you can project that if there were 2 sumber 5 as the legislature or as the negotaters for the
6 of wells in the same vicinity, and thar that would & legiyluture o make this something that's
7  have a result at Thousand Springs of X CFS in the 7 liberally availuble, or arc we geing to make it
8 year 2000, whatever, yes, it would be possible, in 9 restricted
g my view, to find a significant mmpact. L) T11E CHAIRMAN: And we might end vp saying we
10 THE CTIAIRMAN: Would either of the othcr | 10 wunt some of each.
11 nepotiators care to comment on that? 11 SENATOR CRAPO. Yeah, I mean, [ don'
12 Mr. Nelson, Mr. Kole? 12 knaw — 1 really don't know what this mesms is
13 MR. NELSON: Mz, Chairman, Senator Crapo, 1] 13 what I'm saying. ButIwouldlike to know wht we
14 don't think that that phrase is much different 14 intend il & mean.
15 than the burden your company faces with the 1s THE CHAIRMAN: Mr. Nelson.
16 existing lawsuit Tthink that in order i get 16  MR.NELSCON: Mr, Chaitman, Senator Crapo, 1
17 relief from the Coun, it is incumbent on the 1% oy el you where  came down when we were
18 company to show potential for a significant impact | 18 Jooking at how this would work. And concerns were
19 f{rom either an area or a group of people, or 19 exprossed that you're going to bave the my und pa
20 however the Court wanted to analyze it. 20 farm walk in and all of a sudden you've got a
21 To me, when you look at the sophistication 21 hearing ronm full of people in there to oppasa
22 of the gauging systems on the Snake and so forth, 22 their ten-acre addition to their existing farm.
23 you may be looking at something, perhaps, that we 2% And hat's addressed a couple of ways, oneg, the
24 coufd theorctically measure, for example, in the 24 burden on the protestans, for example. Butt
2% river. We're now down to the point we're talking {25 think the real protection against that kind of an
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1  administrative ambush, if you will, is just the 1 toimplement here. And 1 don't think it's going
2  way the administrative process works, 2  io be hard to get a new use of water approved in
3 For example, any timc you go overtothe PUC | 3 the system if the economics are there. If they're
4 on an electric rate, wtility rate case, for 4 not there, then it shouldn't be zpproved.
5 cxomple, in theory, you oan start at A and go to 5 THE CHATRMAN: Mr. Kole, would you likc to
6 Z, ud you can litigate in front of the Commission | € comment?
7 every issuc that's poasible to raise in a utility ? MR. KOLE: Mr. Chairman, Scnator Crepo, just
6 rate case. Bui the fact iz, when you get thers, 2  to add one commenL, ks we went through the
9

usually you're down 10 a couple of things like how
are you going 10 peasurc rate base, and whuts
going to be determined (umintelligible). And by
und large, the Commpission’s provioua decigions
t=il you what kind of & rate you're going to get
if you want to litigatc the other pans of that
rate case, so you don't litigate,

In this sitwation, 1 have the belief, based
on conversations with my counlerparts and with Ked
Duna, that that's how this is geing to develop,
that we'll either have an arca-wide proceeding, or
a group enlry proceeding or — we won't be faced
with a situation wherc cvery ten acres comes up
tiaked for a hearing on ccopomic benehi,

So the administrative part here is not going
to b a problem, at least once we getused lo it
On the ismue of whether water is liberally or
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negotiations, we tried to protect the smull farmer
who wants e just {unintelligible). That's why wo
spetifically mentioned the maintcnanee of the
family farming lradition. The idea was thut
somebody had started the dovelopmenit. They had -
120 acres under cultivarion, but wanted to add 20
ar 30 acres more by leveling and improving their
uperation. 'That type of operation would have &
little bit of advantage from the stawtory
process. And that's why we specifically
{unintelligible).

THE CHALRMAN: Tom, do you have anything you
want (o --

SENATOR RINGERT: Mr. Chairman?

THE CHAIRMAN; Scpatar Ringert,

SENATOR RINGERT: My, Chainnan, Ken, o the
42-203(b) in view of pcrmits on page 4, I'm
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niggard}y available, from our standpoint, the fox
is probably in the hen bouse. The decision here
is going 10 be made by the Department that, for a
hundred years, bas had no constraints except
avaitability of water on approving new
development. So ¢his is -- it's a whole tew ball
game for them.

It's our belief that thosc decisions will be
made on a relatively liberal basis if you can show
the economics are there, Ip other words, that's
not going to be a close-run igsue. For examptle,
one: of the oftfers I made last ycar in the
subardination fight was that we'll pul these kinds
of decisions -- we'll be real easy on (he
subordination bill, but we'l] put the decision on
the Fish and Game Committee.

To vaise the igsue that the attitude with
the agency that you're before determines a lot on
how things are done. So in my view, if the
economics are there for a particular use, it's
probahly going to be approved. 1 mean, that's not}
saying anything against Mr. Dunn and what he's
been doing. (Unintelligiblc) mention the budget
and the constitution (unintelligible).

But we've gol a whole change in state policy
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looking at that, aud P'm also lookiog at the

fiseal notes. T'm sure you bave some idea of how
many permits have been outstanding, and what kind
of review process will be necessary.

Do you have anything in mind for review? If
sa, how lang will it take? How much will it cost
the State? ,

ME. DUNN: Mr. Chairman, Senator Ringert, it
will cost the $tate more than it has cost them in
the past. But [ do not lovk at the review as
being a detailed review of cvery permit before
you., We'rc going 10 ask thetty areas and fines that
are going to be applicable to a lot of permits
that come up. And so the first few are going (0
be expensive by comparing it (unintelligible).

And after that, as Mr. Nelson said, if you've got
the answers on most of the thingd, you start
getiing ito one or fwo items that we'll have to
Yook at.

Secondly, if 1 might, my proposal is to
raise the fees for water rights so that we cover
the major portion of that cost (unintelligible).

SENATOR RINGERT: Okay. Couple of things,
then. First, will your present staff be adequale
to handle the review? Aad sccondly, if we already

& {(Pagea 21 to Z4)
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have enough permits issned to use up all the water
i the river, when can we cxpect to have money
flowing in from new applications that will belp
offset sume of the general fund coats for permit
tnoking? ‘

THE CILATRMAN: Ken?

MR. DUNN: Mr. Chairman and Scoator Rinypert
we dn have sufficient applications to use up the
600 second-feet. Timewise, | would anticipate by
the first of the fiscal year, we would have new
regulations adopted and emergency rulics so that we
could al least get started. And we could try to
proceed ea rapidly as we can, But we're not going
10 clear all those up in the first wix munths. We
have on file, T would guess, probably 3,000 water
rights applications. It's goig fo take a long
tie. We've been collecling them for twa ycars
without (unintelligible). '

SENATOR RINGERT: Applications.

MR. DUNN: Applications and
(uninte/tigible).

SENATOR RINGERT; Now, staff - ia prescnt
staff adequatc or —

MR DUNN: Mr. Chairman and Senator Ringer?
{ would got plan on adding new staff, because it's
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UNIDENTIFIED SPEAKER: -- relate to you, it
mostly depends on where the development ocourred.
1f it al) occurred in the lower part of the Snake,
just above Swan Falls and you've taken all the -
water directly out of the river, you know, you can
get to 30, 40,000 acres and use up the 600
second-feet, you don't get the bang for the dollar
forthe CFS. As you go higher in the system,

* you're able t develop more becausc of the current -

flow.

THE CHAIRMAN: Any other questions?

Senator Crapo.

SENATCR CRAPO: Mr. Chairman, I'm nuot sure
who can answer this question. Maybe Tl just put
it out to the negotiators and any other experts in
the room. But at the hearing, there was 2 concern
raised about the question as to whether Idgho's
going to be able to protect its water for use in
Tdaho vis-a~vis other states. And ['m not sure
whether that's a legitimaie concemn or not. And
if it's possible for water - for other states 10
et ahold of Iduho water, [ was wondering if
somebody covld tell ug how another statc or 80
crtity outside this state would go about getting
control of the water in Idaho.
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going to be more heavy wurk loads and it's going
10 go back to the normal routive. We would just
stretch it out a Yiltle longer and we can get it
accomplished. As far as foos, we presently have
foes to get us through FY 1986 ai the rate we've
boon steaiding, and with income that comes in. And
we will arc receiving applicotions, Y'm

anticipating. -

THE CHAJRMAN: Senator Sverdsten,

SENATOR SVERDSTEN: Mr. Chairman, cm\ueming%
the testimony given by -- conueming the
hydroefectric umits on the Little Salmon, how
would you proceed with those it relation Lo the
bills? Are they you —~ do you see holding them up
to any extent? Will they be handled soon? Or
what will you do in that area?

MR DUNN: Mr. Chairman, Senator Sverdsten,
the noneansmnplive uses suvh s that, tish farms
and some others, we would prouess them and have
heen processing them in a norme] time frume. This
walld not hold them up beeause they dan't create
protilems in consumptive use. Se 1 think it will
g0 o (unintelligible) just as we've done in the
past, bt (unintelligible).

{Recording cuts off.)
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Does anybody in here know how that would
happen or could happen, if it is a real threst?

THE CHAIAMAN: That's a very legitimate
question. Maybe we ought o ask the negotialors
haw they dealt with that particular subject.

Whar wants to lead off? Mr. Nelson?

MR.. NELSQN: Mr, Chainnan, Senator Crapo, we
didn* specifically deal with it. There's a US
Supreme Court case, four maybe -« 1 think it's a
common name -- dealing with exported ground wates.
The Courd, to me, made it pretty claar thal its
ability to diseriminate in fover of its citizens
as opposed 1o citizens of other States is pretly
limited.

I think if you want to postulate a diversion
so we can talk about it, let's take this spectet
thai's raiscd ahout mujor diversions out of the
Snake above the [lell’'s Canyon project, for
example. There, [ think if we had a statite or
wven a constifutional provision that saye you flat
can't convert water out of the Snake for use in
another state, that you're wasting your time to
cven pass thiv particulsr legislation.

But basically, as [ read - snd cascs like
it, that the state's system of allocation and
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appropriation witl be honored in that situation,
as opposed o, say, an intersiate cquitable
apportionment case in the Supreme Court, Thers I
think the most effective from that happening is
probably the minimoi flow and other existing
rights on the Snake River which would be impactad
by that kind of a major diversion from the Snake,
say, to Arizona or California,

So (o answer your gquestion dirsctly, we
didnt address it. I don't think it can be
addressed that direetly, | would point out that
both the FEC and the state license subordination
for all of the licenses of 1lell's Canyon, except
mayhe the Brownles Regervoir license — Iknow
they're trying to subordinate for that one -- all
say that they're only subordinated for uses within
the Snake River wattzshed, So anyone proposing a
rmasgive diversion for use outside the watershed
would run head-on ity 4 35,000 secund foot waier
right at Brownles. And 1 think when you have
35,000 second feet Snake (wnintelligible). So 1
don't think ir's & real concern given both the
polivies we have in place in termr of minimum
flows and the existing watet rights an the Snake,
that [ think we're probably as well protected as

WA W
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that there was extra waler in Tdaho available?

Am ) makipg my question clear?

MR NELSON: Mr. Chairman, Stnator Crapo, [
think 1 understand your question, S¢nstor. The

protection -- my example of the Hell's Canyon

water rights asd the protection there ig

protection in the sense that the water would have

to remain in the river in Idaho al least to those
points. If it were to detormined, for example,

that the aguifer could safely yield more than our
supposed 600 CFS, I don't see how it's goiny to
have any impact on the Hell's Canyon issue. 1t

may have & impact on how much you can develop,
And the agreement isnl writien arcind 600 CFS
being available for development. Tt's written

" around the minimum flow, So if there's more than

600 CFS avaifable for development, it's available,
And the gontrary, likewiss, i5 true.
(Unintelligible) our best estitnats of existing
conditions.

SENATOR CRAPO; Soif Tunderstand
commectly, then, what we pagsed here today doesn't
say thut there's 600 CFS available, It sgys there
may be 600, there may be 300, and there may be a
thousand. Whatcver it is, the minimuin flow cannot
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we can be.
SENATOR CRAPO: Can [ ask a few follow-up
questions?

THE CHAIRMAN: {ertainly may.

SENATOR URAPD: My undesstanding, then, wha
you're saying is basically the state is prolected
by Idahe's Power Company's waier rights bectiuse
they are not subordinated for vwes outside the
state -» or outside the basin.

MR. NELSON: That's comreet.

SENATOR CRAPO: Thuve heard figures saying
that pver a period of years, even though there's
been a lot of water appropriated from the tiver,
the river hasn't dropped an oqual amount. And )
yuesg — | don't know whether those figurcs arc
accurate or not. That's probably a good reason to
have a hydrologic study done, Batif it tums out
that a hydrologie study shows that some of the
diversions that we're using now for, say,
agriculture or othcr uses that appear 1o somchow
recharge the aquifer a linlc bit (uninteTligible)
snyway, if thut hydroiogic study shows morc water
available than we now contemplate, would that have
any impact on the sbility of the lduho Power
Compseny's watcr fights to protect us from claims

23
24
25
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drop below the establizhed point at differcns
limes of the vear,

MR. NELSON: Mr. Chaitman, Senator, that's
exactly right. All this is ix 8 planning standard
against which the siate measurcs now uses, And
the state's plannimg and if's approval of new uses
should be aimed ul protecting that minimum flow,
And if more information's available they can take
meore without damaging the flow, then so be it

SENATQR CRAPO; Thatk you.

THE CHEAVRMAN: Mr. Kole, would you care 1o
comment on this general proposition.

UNIDENTIFIED SPEAKER: [ think Mr. Kole
stepped ovt.

(Unintelligible).

‘IHE CHAIRMAN: Mr. Costello or Mr. Duna,
would you care to comment on that, please?

MR. DUNN: Mr. Chairman, I'd like to talk
about (he ather pui of state diversion. And
that's wuter staying it the stream and the call on
the downstream states. The protection you have
there is, one, the powet company rights remain in
place until the watcr is used by otlier nsers in
the stote, So there is an existing righl. And
sccondly, if there 15 a call on that, again, the
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well under the public imerest critcrig in that,
because the water would be used for @ number of
small farm operations within the itrigation
company, would probably fit the small farming
preference.
SENATOR TOMINAGA: Onc follow-up question.
Then could that happen in a cumulative basis
all across the state in any ares, where, if you
have enough cumulative, sooner or later the
water's going to Tun out if the cumulative adds up
to the 20,000 or 80,000, 8o hew are we going to
handle thar?
. TTIE CHAIRMAN: Mr.Costello?
MR, COSTELLO: Mr. Chainnan, Senatar
Tominaga, yes, eventually it will run out. Butby
THE CHAIRMAN: Scnator Tominega had a giving preference to locstions primatily upstream
question he's dying to ask here {unintelligible) and grovndwater rather than
SENATOR TOMINAGA: Tt was back when Mr, Kole direct pumping. we hope to make it lest 23 Jong as
wes hore. For example, there's en irvigation we possibly can, that there is an influence. And
project in Iy arca thal covers about 75,000 scres, I shopldn't say from that point there would be ne
And both negotintors talk about protection fur the development, 1t will be under marked system
small farmer. Well, this irrigation company is rather than under appropriation system.
thinking of picking vp 5, 10 ucres herg, but the THE CHAIRMAN: Anyone else comment on that?
1otal would probably add yp to 4 or 5,000 acres in Okay. Senator Crapo «= Senaior Peavey?
a concenirated -- fairly concenteated area. Yet, SENATOR PEAVEY: No,Ihave no comment.

best protection you have is & clear identification
of what the water righty are,

Thete have bam some cquitable apportionment
cascs ip the Unitcd S1ates. And they vary back
and forth as to whet the Court aays. And in some
cases, they sy =ach state ur cach entity has v
right to a gaod portion of that weter, SU/50 or
50/40 or however. In the recent case in Cotoradn,
Colurado wanted fo prohibit some -- ar not
prohibit, They wanted tu require some ino1e
efficient diversions downstream 1o make water
available in Colorade. And the Court said no,
they dun't have {0 do thut. So depentds what
you're duing with water, and if you clearly
ideotify it {unintelligible).

W -nnewNw
['- I BN - W7 VR S

=
o
-—
[ -]

[

[ 9
o e
N BE AWM

Page 34 " Page 35

THE CHAIRMAN: Senator Crapo has raised the
question with me of anempting to develop a -
some Iegisiative -- & formal legislative intent to
be insetled in the record that — of counse, that
can be done at any fitne. Ifhe succeeds in
achicving that, it could be put in the rccord at
any time.
You want to discuss that with us any,
Senator Crapo? '
SENATOR CRAPO: Yes, Mr. Chairman, it's my

if each individual farmer was to go in and apply

with = I guess what I'm saying is you're looking

at maybg 5,000 acres of land maybe being picked np

argund this irigated company. They're only

picking up 5, 10, 15-acre plots.
1s that what significasily wouid reduce the

most Nows for that particular? And would that

development not takc place? Brcause, when you add

the gumulative up, it would be significant. If

you take it on an individual hasis, it would not.

And s0 I'm guessing - [ need to ask whether Tor concen that, when & first read the legisiation, 1

or Ken or Pat, you know, how -- didn't really undersisnd for sure what the intent
THE CHAIRMAN: Would you care to comment 08 13 was. And we've had three very guod ticarings now.

that? 14 And [ think that I preity well understand the
SENATOR TOMINAGA: Since we're trying 10§ 15 intent. And with the exception of 8 few

protect the small farmer, how ia that gning to, 16 guestions, I'd Yike to kmow how the committee

you know, be -~ 17 members ars coning down on. 1 feel prctty good
THE CHAIRMAN: (Unintelligible) goingtobe | 18 about the whole package. ‘

curmulatively protecting (unintclligible)? 18 But ] think in the future, if this cver gets
Anyone care to shoot af that one? :20 1o court, or if the Department of Water Resqurces
MR. COSTELLO: [ would -- Mr. Chainman, 21 necd guidance on how to interpret diffevent

Senalor Lominngs, it would clearty, tome, mest . 122 aspects of this, thut it would be very beneficial

the significant reduction test. And. thorefore, 23 thal we, as a commillee, develop a statememt of

you would have fo pass the public interest - 24 intent or lgislative purpose that accompanied

criteria. However, I think it would probably fair 25 ¢his thai said wihat we really intend to happen.
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1 Maybe even use some examples like they do in the 1 oany of the concem of the negotiators, I thixk
2  Foderal Register — or in the Federal Regulstions 2  that they probably onght to be involved with
3 (unintclligible). 3 whoever wotks on this to make sure that they all
4 And yon know, first of all, ' not sure 4  agree with what's being said.
5 that we can cven acomplish this boanse there may 5 Secondly, I do object to putting the bill on
€ be1oo much of 8 divargence amany the commitiees 6 the floor while we <o this, because if we pus the
7 o agres 1woukd hope not, but it would seem to T bill out on the tleor and then find out that there
8 e that if thor's a divergence on the Committee 8  are some significant arcas of disagreement, then
§ a3 to what's intended hy this bill, we ought 1o & we pot a real problem. Then we got a floor debate
10 resotve that now before the bill gous to the foor 10 rather than o resolution of those disagreements
11 s that we kaow what we oll think thix bilf means 11 here jo the Commitee.
12 und cither agree on it, or gt east know that the 1z And g0 1 see no reason why we eonldn't hold
13 majority ngres on what we are contemplating, 13 e bill in the Committes yntil — you know, fora
14 THE CHATRMAN: What's the Committee’s 14 week or whatever time it took 1o put this
15 pleasurc? I'm not at all opposed to appeinting & 15 together, and then put it out. ButIvealize
16 Comunittec of two to Iry to see if they can work 16 there sctms w be a strong desire 10 get the bill
17 out this sott of thing. I think it would probably 17 outof the Committee. '
18 be wrong to put the majors on hold for whatever - 18 - 'THE CHAIRMARN: ! think one of the problems -
19 tireg it might take to answer those kind of 19 ismaybe -- | think it's probably a realistic
20 sgrechicnte. There's certainly no teaton why we 20 concern, people who tried to accomplish these
21 can't have discuusions hiero in teomes of 21 sorts of things, usaally it's » metter of morc
22 any questions anyone has about - in genersl terma 22 than a week, maybe more than twe weeks, maybe a
23 of what (unintelligible). 23 month. Thst would be —
24 Senawr Beitelypacher. 24 PBut anyway, what's the fecling of some of
28 SENATOR BEITELSPACHER: Well, Mr. Chairmen,| 25 the othor cominittee membets -- Committee?
Page 38 Page 40
1 1 too sharc Mike's concem. [ see no reason whys | 1 Senator Ringet?
2 couple of the parties couldn't xit down and do 2 SENATOR RINGERT: Mr. Chairman, I'm probably
3  that and have a lerter of intent und order to go 3 voncerned on both sides of that particular point,
4 slong with it to clarify. 4 And [ would think that a weck ought to be plenty
&  UNIDENTIFIED SPEAKER: Mr. Chairmat, S of time by develop a worthwhili: statement of
6 (wnintelligible), 1 agrec. The only thing that 6 intent Sl move if we hold it still in the
7 bothered me to some extent iv sertaimly there are 7 Commiriee for one weck fo develop - for the
8 many, wany intercsted parties haoging here, you 8 sprcific purposes of developing it it it can be
9 know, ontside of the legislative bedy. So you're 9 done, a statement of intent, but —
10 going to have to reach an agrcement with the 0 THE CHAIRMAN: |3 there v second?
11 pepotintors t00. And so how you will achieve 11 SENATOR CRAPO! 1 sccond it.
12 that - you ¢entainly can't get off on a wrong 12 THE CHAIRMAN: Been moved and seconded,
12 direviivn (unintelligible) sclect 12 Driscussion?
14 (unintelligible). 14 [/NIDENTIFIED SPEAKER: Mr. Chairman, l'm ot
15 THE CHAIRMAN: Well, ] would think this | 15 too sure - J understand the concm for ot being
15 would be more a matter of legisiativc intent 16 sure, but what kind of an instrutnent wre you going
17 rather than negotiators itent. Byt got 1o be 17 1o use with regard to intent? And where ure you
18 something that docsn't hadger up the whole 18 guing to make it o matter of rocord? And how i
1% agreemont. 19 it going to comrelate to the bill that, of course,
20 But would it be yout understanding, 20 we're going to find possibly in Idaho code. E'm
21 Senator Crapo, if we do this thal 21 pot sure | understand = [ don't Tecall having
22 (umintelligible)? 22 done this in the past. And I'm not sure how iy
23 SENATOR CRAPO: Well, I'd like to make two! 23 would work this time, .
24 comments. Fimt of all, ifs not my intent, nor 24 THE CHAIRMAN: Yeah. There have been
28 do1 think it's anybody else’s intent to sidsstep 25 letters of intent placed in the journs)
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(unintelligibic).

UNIDENTIFIED SPEAXER: Okay,

(Unintelligible).

THE CHAIRMAN: Onc of you people one wanf o
explain what's legally involved here?

Senator Ringert and Senator --

UNIDENTIFIED SFEAKFR; Well, Mr. Chairmam,
the concern that — [ think you brought it up two
or three meetingy ago is that, in most cases with
legislation at the state level, we do not
establish u good statement of legislative intent.
And when thers are anbiguitios in the Gill and the
statute, then we have a contest over it, and you
go o oonrt. And ene effort is to try to -
Supreme Court trying to figure out what the
legislature intended when it used this word or
thig phrase or, you know, entire patagraph,
whatever. And the statement of intent is vory
helpful in that respect.

Naw, in the Federal Congress, \hey print
furmal committee teports that become part of the
pormanent rexord and arc — thase reparta go
the Tloor with the bills so ot least samebody
looking at the whole words of the law 40 years
later of cven sooner than have some expression of

O Wl h W AWM

bk
- o

Page 43

SENATOR BUDGE: Second the molion.
{Unintelligible.)
THE CHAIRMAN: Been moved -
UNIDENTIFIED SPEAKFR: Well, are we dealing
with 1006 oe 10087
THE CHAIRMAN: As far a5 I'm concernesd, we
can put them both in the aame motion. | guess
we're dealing with - )
SENATOR PEAVEY: T would amend oy motion or
temake it to include hoth bills that — people
raight want to divide the -
THE CHAIRMAN: 1's been moved thar we send
SB 1006 and 1008 to the floor with a do pass.
Has it heen scoonded?
SENATOR BUDGE: 1 did.
THE CHAIRMAN: By Senater Budye.
Now, is there discussion on the subjeet two
motions.
Senator Ringest Excuse me.
Senator Ringert. B
SENATOR RINGERT: Mr. Chairman, menbery of
the committce, jusl it Tesponse w Senator
Peavey's copuments, a couple. The regulutions tha
Mr. Dunn's department issucd should not be in
conflict with the statute. The regulations are
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what the pcople were looking at when thoy voted on
the floor. That's what we're telking about.
1HE CHAIRMAN: Senator Peavey.
SENATOR PEAVEY: Well, Mr. Chairman, you
know, there's pluses and minuaes on both sides of
this arguwncnt, But 1can sure see some of the
pitfalls, We've got the House Commitiee to deal
willl, You've got the possibility of fairly pure
language herc that needs (o be fleshed ot with
rules and regalations, And then that's snother
set of documents (hat could be in conflict,
You've got the history of Wis legistution
that goes back to about 1977, at least that far,
and latcly a very intensive effort by a group of
peaple who were — started ow at logzurheads, and
negotiated and negotiajed and pegotiated and
reached a seslement. And I would really hate to
joopardize that whole process that — romciinag
that we could develop here, something that the
House could develop over there, and s}l thix could
just be starting to wiite another bifl. I thisk
if theres -- 1 would rather sce us get the bills
on the way, and get this long process closed down.
With that in mind, I'd move that we sund

Senate Bill 1006 1o the fioor with a do pass.
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suppused to flesh it out and explain it. 5o
there!s — not that there isn't & rémote chance
that there could he a conflict, but there
shouldn't be.

And the second painé ix if the House does
itot ugres with the Senate's stalement of inteat,
0o me, that s just a pretty goad indicarion that
this bill i imprperly written anyway. If people
can't ngree on what's meant by it, and the very
bady that enacts thia law, what «re we going to
have the Departinent of Water Resources
(unintelligihls) fry to figure out.

UNIDEN [4FIFD SPEAKER: Well, Mr. Chairman,
just in response to that, Scnator Ringe, the
repulations, hopefully, o least they won'tbe in
conflict with the bil), but the letisr of intent
cmainly could be. And it could ulso be in
confusing issue if it's in conflict with what the
Neparmment comes up with.

THE CHAIRMAN: Senator Budge?

SENATOR RUDGE: Mt. Chairman, members of the
commitiee, 2s | hear the discussion hore, what is
being stiempted i something that I've never heard
uf before. | think the Uiscussion itselfis —
should be s clear exomple of what if the Committee
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doesn't apree on what you're discussing on letter
ofintent. What if the Committee docan't agree?
I think this is a good exemple nght here that
concerns you, Pat,

i think the vote of the committee itself is
the intent, if you etk about a piece of
lcpislation. Bvery piece of legislatare that
passes the tegislatore is a contest of one form or
another. If an individual wants to put a letter
of intent on the floor, I think that's in the
rules and available, The Commitree, | believe, in
the testimony thar's bect had -- and one thing I
think most of ua are forgetiing, maybe, thal it
has to pass the muster of the negotiators, the
entire package. '

And [ think thet is ail important if we're
Jooking for the wellere of the people of the State
of }daha, They spent a lot of tire on it and a
Tot of effort. And this discussion [ hearis 4
tittle bit like the, T think, too many attorneys,
you know. Let's - getting involved, you know,
‘The worst session | ever had is when we had nine
attorneys on the Senate floor,

And [ believe that, as far as I'm concerned
here, there's nothing to be gained by having the
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Scoate on the position, Aad1 sce nothing wrong
with that. ['ve spoken with Senator Crapo about
it. And I think it might be a good idea.
But as you've said, we've had this here for
2 iong time. And ir's Scnator Spear (phonctic) is
wirried ahoyt the trees and rocks in hix district.
It's tng 1o move it on ouf to -- here yexterday,
{ recall, we had a bill where there was some
difference of opinion about what jt meant on the
floor of the Senate. And the majority prevailed
at that lime. And maybe the majority will provail
heie
_ THE CHAIRMAN: Senator Crapo.
SENATOR CRAPO: Mr. Chairman, fora
qucstion.
If this bill goes -- gots reported out on
Monduy, when would it be likely 1o be voted on’
THE CHAIRMAN: Well, depending upon Congress
and a1} thawe other kinds of things, ) presume it
would be Wednesday,
UNIDENTIFIED SPEAKER: Wednesday.
SENATOR CRAPO; Does that mean, then, if -~
T guess there's another yuestion, then --
THE CHAIRMAN: Yes.
SENATOR CRAPC: Can 2 majority or minavity
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‘commiites come up with a lester of inient. 1

think the secreqary's going to take accurate rules
of all the hearings and testimony and capies of
it. And {hut should be mough. And I'm sure
they'rs going Lo support the substantive motion.

THE (CHAIRMAN: Senator Beitclspacher.

SENATOR BEITELSPACHER: Mr, Chairman, [
certeinly am very appreciative of our altorneys
here. I would never speak disparagingly of their
fforts of the past.

SENATOR BUNGE: As trying as they are al
times. :

SENATOR. BEITELSPACHER: Well, 1 — with all
due respect, Senator, Mr. Chairmati Budge, [ have
tv say that Sensior Ringert, many times, has lricd
1o help me with thingy, and I've been apprecidlive
of it, and many times has eaught things.

Rut Mr. Chairman, J've got to ccho what John
Peavey has suid. We've dealt with this for s long
lire, and 1 thipk it's dme 10 move this on. ]
think that the rules -- the Senate rvles allow [or
a tnyjority and minority report to be filed on
something. They aliowed for the placemnent of that
i the journal, and to clarify, al least, the
opinion of the majority of the members of the
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Tepott be made om a bill that's alveady passed the
Senate?

THE CHATRMAN: My understanding is that it
tun at any time. We can put something in the
journal o any fime,

SENATOR CRAPD: Mm-hmm.

THE CHAIRMAN: And on top of that, we gun
file additions to the commitloe report with our
minntes. One of the suggestions, which sounded
pretty good to me, is that if we git our minutes
and our records atl put together, we might get to
file all over at the law library.

SENATOR CRAPD: Jusl one follow-up comment.
T guess, just in argument against the subsplute
motign, | can understand the reasons that some
pepple wauld like to sco this get out quickly. T¢
has been around for a long time. We've been
deaiing with it, and so forth, But I guess [ just
feed that taking another week 1o look at things
carefully is not inappropriste. And 1 don't think
on an issue as imporiant os this that we ought to
be rushing it through without duc congideration.

And if there's going to be a disagreement,
which [ hops there jsn't -- bu if there is going
to be ong, I would think it would be much more
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healthy for this legislatore for thet to be
discovered when the bill is stifl in committes and

can be worked out,

THE CITAIRMAN: (s there any further
Jiscugsion?

UNIDENTIFIED SPEAKER: Mr, Chairman,
Senator Little was called out of here by
leadership, And if we do thei, we need to notify
him that 8 motica oo ¢ither of these bills cume up
for u vote. Could we go a1 aase for 2 minule
while he's —-

THE €TIATRMAN: Yes. Cammittee would be st
case. And we'l) go and get — who would be a gond
volutteer ko - Marty, would you mind doing that?
We'd appreciate that.

UNIDENTIFIED SPEAKER: Thank you, Senator
Calavara (phonetic).

THF CHAIRMAN: While we're al ease, |
certamly — if the substitite motion dnes pass, T
thirk it's understond by everyane, this won't
preciude any cfforts 1o develiop committee reporis
Jegislative intent and all of the other things.

UNIDENTIFIED SPEAKER: Well, Mr. Chuirman, 1
think your [dea of filing the minutes in the law

Pagae 51

(Unintelligible conversation.)

THE CHAIRMAN: Sesstor Liltie has returned.
As far 83 T imow, he still has most of his skin,

SENATOR LITILE; Thank you, 1appreciate
being culled out (unintelligible).

THE CHAIRMAN: Okay. We huve before us two
motions, The main motion 10 hoid the bitl in
Committee for one weck to develop g statement of
tegistative intent to accompany the legislature to

" ihe floor, We have a substitute motion 1o put the

hill out with a do pass with the understanding
that it wounld not preciude development of those
sorts of comments which we can asyert -= inscrt in
the record or (unintelligible) according 16 our
(uninteflimble).

Any further discussion’?

Senator o ‘

UNIDENTIFIED SPRAKER; Carlzon.

TIHE CHAIRMAN: Carlson.

{Unintelligible.)”

SENATOR CARLSON: Mr, Chairman --

UNIDENTIFIED SPEAKER: The one with the
short hair.

UNIDENTIFIED SPEAKER: Not short of hair,

SENATOR CARLSON: Mr. Chairman --

|- KBS N SR AT R VR

T T T TIE Tar ey :
- i Sl il I ol il o e

library is probably as effactive as anything that
a Page 50
1 can think of as far a5 2 matier of reeord.

UNIDENTIFIFD SPEAKER: Mr, Chairman, L think
your comment initistly when we got involved with
this that securate minutes should be kept of this
comniniee, and I'm sure you bave with the Juier
of intent jtself,

THE CHAIRMAN: {Unintelligible) dose a good
job-

(Unintelligible. ) .

THE CHAIRMAN: We may have to come back to
some of the offand on to try to be sure that we
have yvur comments thet -- you know how it is when
you get recorded on things, Someticnes when it's
traseribed back (unintclligible) refleet what
you're saying.

UMIDENTIFIED SPEAKER; That's only the
howspaper. ‘

(Unintetligible conversation.}

UNIDFENLIFIED SPEAKER: Reed, if there was
anybody that you could have speared with Ghat, he
was sitting right over there. 'Cause he had a
number of years experience up here haranguing us
befare he gver became official.

UNIDINTIFLED SFEAKER: | know thet | know

Page 52

THE CHAIRMAN: Yes, sir,

SENATOR CARISOM: You mentioned put the bill
out. Two bills?

TIE CHAIRMAM: Ye, sit.

Okay. | guess we berer have a roll call
voic.
Secretary woukl call the rull please on the
substitute motion.

THE SECRETARY: Beitelspacher?

SENATOR BEITELSPACHER: Om the substitute
motion, ] vote ayc,

‘I'HE SECRETARY: Budge?

SENATOR BUDGE: Aye.

THE SECRETARY: Carlson?

SENATOR CARLSON: No.

THE SECRETARY: Chapman?

SENATOR CHAPMAN; No.

THE BECRETARY: Crape?

SENATOR CRAPD: No.

THE SECRETARY; Harseh?

SENATOR HORSCH: No.

THE SECRETARY: Kichert?

SENATOR KIEBERT: Aye.

THE SB{RETARY: Littlc?

SENATOR LUITLE: Ave.

that.
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i SENATOR CRAPO: Aye,
2 THE SECRETARY: liocsch?
3 SENATOR HORSCH: Aye.
4 THE SECRETARY: Kicbert?
3 $1:NATOR KTEBIRT: No.
6 THE SECRETARY: Little?
7 SENATOR LITTLE: Ayc,
8  TiiSECRETARY: Noh?
9 SENATOR NOH: Aye.
10 THE SECRETARY Peavey?
i1 SENATCOR PEAVEY: No.
12 THE SECRETARY: Ringert?
13 SENATOR RINGERT: Aye.
14 THE SECRETARY: Sverdstcn?
15 SENATOR SVERDSTEN: Ayc.
15 THE $ECRETARY: Six -- eight for.
17 THE CHAIRMAN: Okay, Senator Beitelspacher,
18 SENATOR BEINELSPACHER: M. Chuirman, ihe
19 motion was on 10087 .

Resources and Environment Commiites 1/25/1985
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IHE SECRETARY: Noh?

SENATOR NOH: Aye.
"TIIE. SECRETARY: Peavey?
SENATOR PEAVEY: Aye.

THE SECRETARY: Ringent?
SENATOR RINGERT: No.

THE SECRETARY: Sverdsteu?
SENATOR SVERDSTEN: Ayc.

THE SFCRETARY: Little?

10 SENATOR LITTLE: Nu,

i1 THE SECRETARY: Six naes. Six yeses.
12 THE CHATRMAN: Okay. Substitule motion has
13 .. Scoator Crapo has a hig smile.

14 {Unintelligible.}

13 THE CHAIRMAN: So we will now vote on the
16 muin motion to hold the hill for one week.
17 THE SECRETARY: Beitclzpacher?

18 SENATOR BEITELSPACHER: No.

19  THE SECRETARY: Budge?

20 SENATOR BUDGE: No.

21 THE SECRETARY: Carlson?
22  SENATOR CARLSON: Aye.

23 THE SECRETARY: Chapman?

24 SENATOR CHAPMAN: Aye.

25 THE SECRETARY: Crapo?

o o min e N

20 {Unintelligible conversation,)

21 UNIDENTIFIED SPEAKER: What if we disagtee
22 gnhat?

23 UNIDENTIFIED SPEAKER: ht will be the sume
24 old committce. ‘

a5 {Recording cnds.}
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ORDER GRANTING MOTION TO DISMISS
PETITION FOR WRIT OF MANDATE
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF JEROME

NORTH SIDE CANAL COMPANY and)

TWIN FALLS CANAL COMPANY, )
)
 Petitioners, )
)
V8. ) Case No.: CV 2007-1093
) . |
David R. Tuthill, Jr., in his official ) ORDER GRANTING MOTION TO
Capacity as Director of the Idaho ) DISMISS PETITION FOR WRIT OF
Department of Water Resources, and ) MANDATE
THE IDAHO DEPARTMENT OF )
WATER RESOURCES, )
' )
Respondents. )
)
)

L. PROCEDURAL HISTORY

On September 26, 2007, the North Side Canal Company and Twin Falls Canal Company
(collectively as *Petitioners™), through counsel of record Barker Rosholt & Simpson LLP, filed a
Petition for Peremptory Writ of Mandate (“Petition”) petitioning the Court to issue a writ of
mandate compelling the Idaho Department of Water Resources (“IDWR” or “Department”) and
its Director David R. Tuthill Jr. (collectively as “Respondents™) to void the Director’s September
5, 2007, Order; to close any protest or comment period; and to issue a license to the Petitioners in
accordance with Respondents’ statutory duties as defined by Idaho Code § 42-219. Also on
September 26, 2007, the Petitioners filed an Application for Alternative Writ of Mandate.

ORDER GRANTING MOTION TQ DISMISS
PETITION FOR WRIT OF MANDATE
G:Uerome County Case\Grant Min Dismiss.doc




G

On the same date, the Honorable John K. Butler filed an Order of Disqualification. The
case was assigned to the undersigned judge on October 1, 2007, in his capacity as District Judge
for the Fifth Judicial District and not in his capacity as Presiding Judge of the Snake River Basin
Adjudication.

On October 10, 2007, this Court issued an Order Denying Petition for Alternative Writ
of Mandate. _

On November 6, 2007, the Respondent’s filed a Motion to Dismiss pursuant to L.R.C.P.
12(b)(1) and (6), together with a Memorandum and Affidavit in Support. |
On December 14, 2007, the Petitioners filed a Response to Respondents’ Motion to

Dismiss.

A hearing was beld on the Motion to Dismiss on December 21, 2007. At the conclusion
of the hearing, the Court took the matter under advisement. Also on December 21, 2007, the
Respondents filed an Answer. Following the hearing, the Court received an Amicus Brief,
together with a supporting affidavit, filed on behalf of Mud Lake Water Users, Independent

- Water Users, Jefferson Canal Company, Monteview Canal Company, Producers Canal
Company, Fremont-Madison Irrigation District and Eastern Idaho Water Rights Coalition

(collectively as “Amici™).
II. MATTER DEEMED FULLY SUBMITTED FOR DECISION

Oral argument occurred in this matter on December 21, 2007. The parties did not request
the opportunity to submit additional briefing, and the Court does not require any additional

briefing on this matter. Therefore, this matter is deemed fully submitted for decision the next

business day, or December 24, 2007.

IIl. FACTS _
On March 30, 1977, the Petitioners filed an Application for Permit with IDWR to
appropriate water from the Snake River for year-round hydropower production at the Milner

power plant at a rate of diversion up to 12,000 cfs. Notice was published in_accordance with
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ldaho Code § 42-201. As no protfests were filed a permit was issved to the Petitioners on June
29, 1977 (“Milner Permit”), 'J

The deadline for filing proof of beneficial use under the permit was originally June 1,
1982. As aresult of deléys, the Petitioners sought and received deadline extensions in 1982,
1987, 1990, and 1992. Prior to seeking an extension of the 1987 deadline, the Swan Falls
Agreement was executed and the Legislature passed Idaho Code § 42-203B, which among other
things authorized IDWR to subordinate hydropower rights to future upstream consumptive uses.
As a result, in 1987 when the Petitioners sought the second extension, the Chief of Operations
Bureau for IDWR, L. Glen Saxton, notified the Petitioners that the granting of the extension

would be conditioned on the Petitioners acceptance of the following subordination provision:

The rights for the use of water acquired under this permit shall be junior and
subordinate to all other rights for the use of water, other than hydropower, within
the state of Idaho that are initiated later in time than the priority of this permit and
shall not give rise to any right or claim against any fitture rights for the use of
water, other than hydropower, within the state of Idaho initiated later in time than
the priority of this permit,

Attachment G to Perifion.
In a letter dated May 8, 1987, counsel for Petltloners ralsed the followmg concern w1th

the proposed condition:

At the time of the issuance of the Hells Canyon license, the subordination was to
irrigation of lands and other beneficial consumptive uses in the Snake River
Water Shed. In your proposed language, non-consumptive uses such as
groundwater recharge could take the total flows of the upper Snake available to
the Milner Power Plant and put them underground eliminating any generation at
the project. - The language would also facilitate a non-consumptive diversion of
water above the project for fish propagation or some other non-consumptive
purpose with the retwrn of the water below the project. Finally, the language
would facilitate a diversion of surplus flows of the Snake River to the Bear R.IVCI'

Basin for any purpose.
Attachment H to Petition. Counsel for Petitioners then proposed the following amendments to

the condition:

The rights for use of water acquired under this permit shall be junior and
subordinate to all other rights for the consumptive beneficial use of water, other
than hydropower and groundwater recharge within the Snake River Basin of the
State of Idaho that are initiated later-in-time than the priority of this permit and
shall not give rise to any right or claim against any future rights for the
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consumptive beneficial use of water, other than hydropower and groundwater
recharge within the Snake River Basin of the State of Idaho initiated late-in-time
than the priority of this permit.

1d. (emphasis added).

In a letter dated November 18, 1987, the Respondents notified the Petitioners that they
would use the amended language proposed by counsel for Petitioners as a condition of approval
on the extension request. This is the condition that appears in the Milner Permit.

On October 29, 1993, the Petitioners submitted proof of beneficial use for 5,714.7 cfs, of
the 12,000 cfs for which application was originally made. Since that time the Petitioners have
relied on the Milner Permit and have been beneficially using water under the permit.

I 2006 and the spring of 2007, the Petitioners verbally requested that the Respondents
issue a license for the Milner Permit. On September S, 2007, in response to the Petitioners’
request, the Respondents issued a Notice of Intent to Issue License. Attachment P to Petition.
The Notice of Intent set forth the background and status of the Milner Permit and then provided,

in relevant part:

Proof of beneficial use having been submitted under the permit, the
Department is prepared to issue a license for the water right pursuant to Idaho
Code § 42-219. Counsel for Permit Holders have orally requested that the
Respondent issue a license for the water right.

The Department received written requests for notice of an opportunity to
be heard on the form of the subordination condition to be included in the license
for Water Right No. 01-7011 from the Bingham Ground Water District on
January 11, 2007; from the Idaho Ground Water Appropriators, Inc. on February . .
7, 2007, for and on behalf of its ground water districts and other members,
represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered; and
from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co.,
Monteview Canal Co., and Producer’s Canal Co., on April 16, 2007, represented
by the law firm of Holden Kidwell, Hahn & Crapo, P.L.L.C.

NOW THEREFORE NOTICE IS HEREBY GIVEN that the Department .,
will accept and consider written Comments from the Permit Holders and other
interested persons or entities addressing the form of the subordination condition
that should be included on the license for Water Right No. 01-7011. Any
Comments submitted should be addressed to Director, Idaho Department of Water
Resources, P.O. Box 83720, Boise, Idaho 83720-0098 and received by the
Department or post marked on or before October 10, 2007.

DRDER GRANTMNG MOTION TO DISMISS
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Int response, the Petitioners initiated this action seeking a writ of mandate to compel the
Respondents to issue a license for the Milner Permit in accordance with Idaho Code 42-219 and
to prohibit the actions the Respondents were taking as provided by the September 5, 2007,
Notice of Intent to Issue License. The Petitioners did not submit written comments to IDWR as

provided by the Notice nor did they réquest a hearing before the Director.

IV. DISCUSSION

A. Arguments

The Respondents have now moved to dismiss the Petition alleging that the Petitioners
have failed to exhaust available administrative remedies. The Respondents argue that Petitioners
must wait until the license is issued and then pursue these remedies through the administrative
process and the Idaho Administrative Procedures Act, Idahio Code § 67-5201 et seq.

The Petitioners argue tha!t there are no more administrative remedies available because
Idaho Code § 42-219 requires that the Petitioners perform the ministerial function of issuing the

4licensé after proof of beneficial use has been submitted. The Petitioners argue that Respondents
are acting outside the scope of their authority by reopening the administrative record to
comments after the protest period has closed, the permit issued, diversibn works completed, and
beneficial use proven. The Petitioners argue that the considerable investment in the diversion
(hydropower) project was made in reliance on the issuance of the permit and the conditions
ultimately negotiated and agreed upon. By pérmitting the record to be reopened to comments at
this stage allows for protests to cloud an administrative record that was previously free of

protests when the Application for Permit was approved and the diversion works completed in

reliance on said approval.
B. Standards of Review

1. Motion to Dismiss, LR.C.P 12(b)(1) and (6).
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The Respondents’ Motion to Dismiss is brought pufsuant to LR.C.P. 12(b)(1) “lack of
jurisdiction over subject matter” and I.R.C.P. 12{(b)(6) “failure to state a claim upon which relief
can be granted.” The failure to exhaust administrative remedies can implicate subject matter
jurisdiction because a “district court does not acquire subject matter jurisdiction until all the
administrative remedies have been exhausted.” Owsley v. Idaho Indusrﬁal Com’n, 141 Idaho
. 129,135, 106 P.3d 455, 461 (2005) (citing Fairway Development v. Bannock County, 119 Idaho -

121, 125, 804 P.2d 294, 298 (1990)). The failure to exhaust administrative remedies can also be
brought under LR.C.P. 12(b)(1). Jd. If a claimant fails to exhaust administrative remedies, then
dismissal of the claim is warranted. White v. Bannock County Comm 'rs, 139 Idaho 396, 401, 80
-P.3d 332, 337 (2003) (string citations omitted). On a motion to dismiss, “the Court looks only at
the pleadings and all inferences are viewed in favor of the non-moving party.” 1 at 133,106
P.2d at 459 (citing Young v, City of Ketchum, 137 Idaho 102, 1(594, 44 P.3d 1157, 1159 (2002)).
The Idaho Administrative Procedures Act provides that “{a] person is not entitled to
judicial review of an agency decision until that person has exhausted all administrative remedies
required in this chapter.” 1.C. § 67-5271(1). However, “[a] preliminary, procedural or
intermediate agency action or ruling is immediately reviewable if review of the final agency
action would not permit an adequate remedy.” 1.C. § 67-5271(2). There are two recognized
exceptions to the exhaustion requirement: (1) When the interests of justice so require and (2)
when an agency has acted outside its authority. 4dmerican Falls Reservoir Dist #2v. IDWR, 143
Idaho 862, 154 P.3d 433 (March 15, 2007). In.dmerican Falls Reservoir Dist #2, the Idaho

Supreme Court recently held:

Important policy considerations underlie the requirement for exhaustion of
administrative procedures, such as providing the opportunity for mitigating or
curing errors without judicial intervention, deferring to the administrative body,
and the sense of comity for the quasi-judicial functions of the administrative

body.
Id at 872, 154 P.3d ét 443 (citing White v. Bannock County Comm 'rs, 139 Idaho 396, 401-02, 80
P.3d 332, 337-38 (2003)).
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2. Writ of Mandate.

Idaho Code § 7-302 provides that a writ of mandate “may be issued . . . to compel the
pcrfonnance qf an act which the law especially enjoins as a duty resulting from the office, trust |
6r station .. . .” Idaho Code § 7-303 provides that the “writ must be issued in all cases where
there is not a plain, speedy and adequate remedy in the ordinary course of law.” In daho Falls
Redevelopment Agency v. Countryman, 118 Idaho 43, 794 P.2d 632 (1990), the Idaho Supreme
Court stated “[m}andamus will lie if the officer against whom the suit is brought has a ‘clear
legal duty to perform the desired act and if the act sought to be compelled is ministerial or
executive in nature.”” Jd. at 44, 794 P.2d 633 (quoting Utah Power & Light Co. v. Campbell,
108 Idaho 950, 953, 703 P.2d 714, 717 (1985). A ministerial act is: :

That which is done under the authority of a superior; opposed to judicial, That
which involves obedience to instructions, but demands no special discretion,
judgment or skill. Official’s duty is ‘ministerial’ when it is absolute, certain and
imperative, involving merely execution of a specific duty arising from fixed and
designated facts.

Ausmanv. State, 124 Idaho 839, 842, 864 P.2d 1126, 1129 (1993).

Further, the “[e]xistence of an adequate remedy in the ordinary course of law, whether
legal or equitable in nature will prevent issuance of a writ . . . and the party seeking the writ must
prove that such remedy exists. .. . [M]andamus is not a writ of right and the allowance or refusal

to issue a writ of mandate is discretionary. Id. (citations omitted),

3. Diseretion of Court.

A court acts within its discretion when it: 1) correctly perceives the issue as one of
discretion; 2} acts within the boundaries of such discretion and consistently with any legal
standards applicable to the specific choices before it; and (3) reaches its decision by exercise of

reason. Sun Valley Shopping Ctr., Inc. v. Idaho Power Co., 119 Idaho 87, 94, 803 P.2d 993 1000
(1991).
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C. Analysis
1. The Petitioners have failed to exhaust all available administrative remedies. -

The Court holds that the Petitioners may not use a writ of mandate as a substitute for
following the grievance process set forth in Idaho Code § 42-219(8) and Idaho Code § 42-
1701A(3). Idaho Code §§ 42-219(8) and 42-1701A(3) set forth the administrative procedure for
contesting IDWR’s action with respect to issuing a license or faxhng to issue a license based on a

permit. Idaho Code § 42-219(8) states:.

In the everit that the department shaIl find apphcant has not fully complied with
the law and the conditions of the permit, it may issue a license for a portion of the
use which is in accordance with the permit, may refuse issuance of the license and
void the permit. Notice of such action shall be forwarded to the penmt holder by

certified mail.

L.C. § 42-219(8). The statute then provides: “The applicant may contest such action by the

department pursuant to section 42-1701A.” Id.

Idaho Code § 42-1701A(3) provides:

Unless the right to a hearing before the director or the water resources board is
otherwise provided by statute, any person aggrieved by any action of the director,
including any decision, determination, order or other action, including action
upon any application for a permit, license, certificate, approval, registration, or
similar form of permission required by law to be issued by the director, who is
aggrieved by the action of the director, and who has not previously been afforded
an opportunity for a hearing on the matter shall be entitled to a hearing before the
director to contest the-action. The person shall file with the director within fifteen
(15) days after receipt of written notice . . . a written petition stating the grounds
for contesting the action by the director and requesting a hearing.

1.C. § 42-1701A(3). Idaho Code § 42-1701A(4) then provides:

Any person who is aggrieved by a final decision or order of the director is enabled

to judictal review. The judicial review shall be had in accordance with the

provisions and standards set forth in Chapter 52, title 67, Idaho Code.

The Petitioners filed proof of beneficial use on October 29, 1993. On July 27, 2006,
Director Dreher indicated in a letter that “the issuance of a license for the water right is pending.”

Petitioners then vérbally requested that Respondents issue a license in 2006 and again'in 2007.

In response Director Tuthill, who succeeded Director Dreher issued the Notice of Intent to Issue
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License. The Notice referred to the communications received from other water users regarding
the subordination provision and stated that the Department would rec;eive comments on the
issuance of the license on or before October 10, 2007. The Norice did not reopen a protest period
nor did it give those submitting comments party status. The Petitioners did not respond to the
Notice, nor otherwise object to the Director’s reopening of the record to comments, nor did they
ask for a hearing before the Director on the issue, The Petitioners also could have waited_u‘nti!‘
the license was issued and then request a hearing.  The Petitioners argue that continuing with the
administrative process will result in the administrative record becoming improperly clouded with
additional facts after the protest period has already closed resulting in prejudice and ultimately
precluding any adequate remedy. The Petitioners also argue that after the beneficial use
examination for the permit the issnance of the license is ministerial and because IDWR is acting
outside the scope of its authority all administrative remedies have been exhausted. This Court © =
disagrees. |
The Petitioners had the opportunity to raise with the Director the issue of receiving
comments by submitting their own comment or by specifically requesting a hearing on the
alleged irregularities in the process in accordance with Idaho Code § 42-1701A(3). The
Petitioners also still have the opportunity to raise and be heard on the issue once the license is
issued. Ultimately, if the Director issues the license according to the subordination condition
now included in the ﬁermit, the Petitioners have no grievance. If the Director modifies the
condition the petitioners can raise the issue with Director and ultimately seek judicial review in
accordance with Idaho Code § 42-1701A(4). Because the issue of whether the Director can
appropriately consider additional comments after the beneficial use examination presents a I
threshold question of law a reviewing Court would be not be bound by the Director’s
determination on this issue as would be the case with the Director’s factual determinations.
Were it ultimately determined that the Director could not appropriately consider the comments
there would be no prejudice to the Petitioners as the comments would be excluded from
consideration. Accordingly, the Court finds no prejudice to the petitioners by continuing with the

administrative process and exhausting their administrative remedies.

2. The issuance of the license following the beneficial use examination is not a
ministerial duty.

ORDER GRANTING MOTION TO DISMISS
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The Petitioners raise the argument that following the proof of beneficial use examination
the 1ssuance of the license is simply a ministerial act. Idaho Code § 42-21 9(1) requires an
intermediate step prior to the issuance of the license. After all evidence is filed in relation to
prodf of beneficial use, IDWR is then charged with “carefully examining the same, and if the
department is satisfied that the law has been fully complied with . . . the department shall issue . .

. a license confirming such use.” I.C. § 42- 219(1)(emphasxs added). The statute then prowdes &
that if IDWR finds that the applicant has not complied with the law or the conditions of the |
permit “it mqy issue a license for that portion of the use which is in accordance with the permit
or may refuse issuance of the license and void the permit.” 1.C. § 42-219(8) {emphasis added).
Because IDWR has some level of “discretion” in conjunction with making the compliance
determination prior to issuing the license the duty of issuing the license is not a simple
ministerial act. At this stage, IDWR has not made such a determination with respect to the form
of the subordination language that should be included in the license despite the November 18,
1987, agreement between the Petitioner and IDWR. Simply because there is a prior agreement
in place with respect to the form of the subordination remark does not make the duty to issue the
license ministerial. If a determination is made contrary to the terms of the agreement then the
issue of the effect and enforceability of the agreement can still be raised with the Director and
through judicial review if necessary.

In Cantlinv. Carter, 88 Idaho 179, 397 P.2d 761 (1964), the state engineer approved the
applicant’s permit application. Eighteen months later the applicant completed the diversion
works and submitted proof of completion. The applicant then sought to file proof of application
of water to beneficial use. In the meantime, the state engineer received protests regarding the
issuance of the license for the water right. As a result, the state engineer issued an order denying
the proof submitted by the applicant and cancelled the permit on the basis that there was no
available water for appropriation, Id. at 182, 397 P.2d at 764, The action of the state engineer
was upheld by the Idaho Supreme Court, /d. at 187, 397 P.2d at 769.

A similar issue also arose in the context of the SRBA. In Memorandum Decision and
Order on Challenge; Order on State of Idaho's Motion to Dismiss Claimant's Notice of
Challenge (Subcase 36-08099, River Grove Farms) (Jan 11, 2000)(River Grove Farms), an
applicant filed a permit application for a hydropower right in 1982. The permit application was

approved in 1983. The permit did not include a subordination remark for hydropower.
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Construciion of ﬂw diversion works, the application of the water to beneficial nse and the
beneficial use examination were completed in 1985. The applicant received a letter from I[DWR
indicating that the licensing examination had been completed but that it would be awhile before
the license was issued becauée of the pending SWm Falls dispute. Approximately six years
elapsed before the license was ultimately issued in 1992. In the meantime the Idalio legislature
enacted Idaho Code § 42-203B (6) authorizing IDWR to subordinate hydropower rights to future
upstream consumptive uses. When the license was issued it included a subordination remark.
The applicant failed to contest the inclusion of the remark after the license was issued but
objected to the remark in the SRBA proceedings. One of the many arguments raised was that the
water right vested at the time the water was applied to beneficial use and not upon the issuance
of the license. Tﬁerefore 1.C. § 42-203B (6) could not be retroactively applied to diminish the
scope of the vested hydropower right. In essence the issuance of the license is more of a
formality.

The Hon. R. Barry Wood, then presiding judge of the SRBA, disagreed. Judge Wood
held that the water right vested at the time the license was issued. The Court relied on the
holding in Cantlin v. Carter, the statutory scheme itself and various other cases holding that a
water right is inchoate until the license is issued. ! Judge Wood ruled:

River Grove’s assertion that a water right vests upon application to beneficial use,
and not upon the issuance of the license by IDWR, may well be a correct
statement of the law as to water rights made under the constitutional method
(versus the permit method) and made prior to the 1971 statutory amendments
making the permit process the exclusive method of appropriation. To the extent
that the cases cited by River Grove correctly state the law as it existed prior to
1971, this aspect of the cases was legally altered by the legislature upon
enactment of the aforementioned statutory amendments. Furthermore, the cases
cited by River Grove are limited in that water right was acquired solely under the
permit system . . . [I]t is clear that the legislature intended the issuance of the

license to mark the point at which a water right becomes vested.

! The following cases were cited for the proposition that a right to use the waters of this state remains inchoate until
a license is actually issued by IDWR. Hardy v. Higginson, 123 Idaho 485 (1993 )(Director can properiy impose
conditions on request to amend water permit, because permittee only has an inchoate right, not a vested right);
Hidden Springs Trout Ranch v. Allred, 102 Idaho 623 (198])(Director could consider the “Tocal public interest,”
even though authority to do so was not granted by legislature until after applicant had applied for permit, because
vesting of applicant’s right was “contingent upon future statutory adherence and issuance

of a license™); Big Wood Canal Co. v. Chapman, 45 Idaho 380 (1927)(statutory amendments, which increased the

time allowable to submit proof of application to beneficial use, were not unconstitutionally retroactive, because
permittee has an inchoate right, not a complete appropriation).
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In 1971 the legislature amended 1.C. §§ 42-103 and 42-201 to the effect that
surface water rights could thereafter only be acquired by following the
application, permit, and license procedures set forth in Title 42 of the Idaho Code.
Chapter 2 of Title 42 sets forth the steps that must be completed before a water
right comes into existence. Briefly, one who wishes to appropriate the
unapproptiated waters of this state must first make application to IDWR for a
permit, and include certain information such as the source, point of diversion,
purpose of use, etc. I.C. § 42-202. IDWR then publishes notice of the proposed
diversion, inviting interested parties to protest the application. 1.C. § 42-203A(1)-
(4). IDWR then considers the application, protest or not, and makes various
findings as to whether (a) the proposed diversion will reduce the quantity of water
for existing water rights, (b) the water supply is sufficient for the proposed use,
{c) the application is made in good faith, (d} the applicant has sufficient financial
resources, (e) the proposal will not conflict with the local public interest, and (f)
the proposal is not contrary to conservation of water resources. LC. § 42-203A(5).
Depending upon these findings, IDWR can approve, partially approve, approve
upon conditions, or reject the application. /4. Upon approval, the applicant has a
specified period of time to construct the proposed diversion works. 1.C. § 42-204,
Once the works are completed, the applicant must file proof of completion with
IDWR, and IDWR will conduct a field examination thereof. I.C. § 42-217. IDWR
is to then carefully examine the evidence proving beneficial use, and if satisfied,
issues a license confirming the water right. [.C. § 42-219. If IDWR finds that the
applicant has not fully complied with the law and the conditions of the permit,
IDWR may refuse to issue the license. [.C. § 42-219(6). Once the license is
issued, 1.C. § 42-220 states that “[s]uch license shall be binding upon the state as
to the right of such licensee to use the amount of water mentioned therein, and
shall be prima facie evidence as to such right . . ..” It is clear from this statutory
scheme that it is the intent of the legislature that all of the steps -- including
issuance of the license -- be completed before the water right vests, and until
such time the right to the use of water remains an inchoate right. Because 1.C. §
42-219(6) gives IDWR the responsibility to find the facts as to whether the permit
conditions were complied with, if is untenable to assert that a water right may vest-
prior to this step in the permit and licensing process.

River Grove Farms at 24-25. Although the decision was never appealed from, this Cowrt
finds it to be on point and persuasive, '

This Court holds that following the beneficial ﬁse examination the issuance of the
license is not a ministerial act. The Department must first make a determination whether
the use compiies. with the law and the terms of the permit. While the Court does have
some concern with the length of time it takes for IDWR to complete its final

determination and issue the license the statute does not provide for a time limit.
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3. Mandamus is not an appropriate remedy.
Having determined that the act of issuing the license is not a ministerial act and having
determined that the Petitioner’s still have administrative remedies available in the ordinary

course of law, this Court in the exercise of its discretion concludes that mandamus is not an

appropriate remedy.

D, Conclusion.

The Court holds that Petitioners have failed to exhaust their available administrative
remedies. For the reasons previously discussed the Petitioners are not giving up any rights by
waiting until IDWR issues a license and then if necessary requesting a hearing before the
Director and seeking judicial review. Aside from the issue of clouding the record with additional
facts, which this Court addressed, the Petitioner’s concern is further delay in the issuance of the
license. Counsel for the Respondents stated that the license would have been issued by now but
for this intervening action. Ultimately, depending on the form of the subordination remark

included in the license further proceedings may not be necéssa:ry. Recent experience has shown

that by issuing a writ at this stage significant delay would result while the parties litigated the

propriety of the writ. For the above-stated reasons the Respondent’s Motion to Dismiss is

granted.

Y. ORDER ON AMICUS PARTICIPATION

The decision on whether to limit participation to amicus curiae is discretionary with the
trial court. State v. United States (In Re SRBA Case No. 39576, Minidoka National Wildlife
Refuge), 134 Idaho 106, 111, 996 P.2d 806 (2000); 4 Am. Jur. 2d Amicus Curiae § 8. The
principle role of amicus curiae is to aid the court on questions of law. 4 Am. Jur. 2d at §.6.
Among other things, a court may evaluate whether the proffered information is timely, useful, or
otherwise necessary to the administration of justice. Additionally, a court should look to whether
the parties to the lawsuit will adequately present all relevant legal arguments. /d. § 8.

In the instant case, the Court’s decision turns on a question of law. The Amicus brief
does not raise any new issues. The legal issue has broader reaching application than just the

instant case. In cases such as this a certain degree of liberality in allowing a brief to be filed is

ORDER GRANTING MOTION TO DISMISS
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warranted. While the Court has some concerns regarding the timeliness of the brief, on balance

the Court grants the amicus participation and has considered the brief,

~ IT IS SO ORDERED

DATED; S4AVaxe 75 zeed

ORDER GRANTING MOTION TO DISMISS
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Johs M. Mefan
{_ DiStrict Judge
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ADDENDUM K

MEMORANDUM DECISION AND ORDER
- ON CHALLENGE;
ORDER ON STATE OF IDAHO’S
MOTION TO DISMISS
CLAIMANT’S NOTICE OF CHALLENGE




IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE: -+ -

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SRBA Subcase No. 36-08099
MEMORANDUM DECISION AND
ORDER ON CHALLENGE; ORDER
ON STATE OF IDAHO’S MOTION
TO DISMISS CLAIMANT’S
NOTICE OF CHALLENGE

Case No. 39576

L
APPEARANCES

Mr. Patrick D. Brown, P.C., Attorney for Claimant and Challenger River Grove Farms,
Inc..

Mr. Peter J. Ampe, Deputy Attorney General, Natural Resources Division, Attorney for
Respondent State of Idaho.

: 1.
MATTER DEEMED FULLY SUBMITTED FOR DECISION

This Court having heard oral arguments on the challenge on December 17, 1999,

with no party seekiné additional briefing and the Court having requested none, the matter

18 deemed fully submitted for decision on the next business day, or December 20, 1999,
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STATE OF IDAHO’S MOTION TO DIIISIMISS RIVER CLAIMANT’S NOTICE
OF CHALLENGE

On October 13, 1999, the State filed a motion to dismiss the Notice of Challeﬁge
filed by River Grove Farms, Inc. (hereinafter “River Grove™) on the grounds that River
Grove did not participate in the State’s Motion to Alter or Amend before the Special
Master, and that AO1 § 13 makes such participation a prerequisite to a challenge. The
State’s Motion to Dismiss Claimant’s Notice of Challenge is DENIED for the following
reasons: |

First, the purpose of the AO1 provision relied upon by the State (AO1 § 13) is to
prevent non-parties to a subcase from becoming a party to a subcase for the first time at
the challenge stage. It was not intended to cover the rare situation presented in this case
where the claimant (who already is a party to the subcase and who actually participated in
the trial of the case) fails to actively participate in a motion to alter or amend.

Second, because this Court has the duty to independently review a special
master’s findings of fact and conclusions of law (See Seccombe v. Weeks, 115 Idaho
433), this Court would rather have the benefit of River Grove’s briefing and oral

argument on challenge in deciding the substantive issues.

Iv.

THE STANDARD OF REVIEW OF A SPECIAL MASTER’S REPORT OR
RECOMMENDATION IN THE SRBA

The Significance of the Director's Report in Adjudication of Water Rights in the
SRBA

A statement of the standard of review of a special master’s report or
fecommendation regarding water rights claimed under state law in the SRBA begins with
an understanding of the statutorily created procedural framework of how a “state based”
claim is processed. See 1.C. §§ 42-1401 to —1428 (1996 & Supp. 1999); SRBA

! For the sake of simplicity, a reference to River Grove in this opinion may also refer to River Grove’s
predecessors-in-interest.
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Administrative Order 1, Rules of Procedure (Oct. 16, 1997). The pleadings in an
adjudication proceeding consist of such documents as the notices of claim, objections,
and responses thereto. Fort Hall Water Users Ass'nv. U.S., 129 Idaho 39,41,921 P.2d
739, 741 (1995). ' o Ty

Summarily stated, the principal steps in a state based water right claim are as

follows:

1. A claim of a water right is filed. 1.C. § 42-1409 (Supp. 1999).

2. IDWR makes an examination of the relevant water system and of the claim.
I.C. § 42-1410 (1996).

3. As a result of the IDWR examination, a Director's Report is filed. 1.C. § 42-
1411 (Supp. 1999).

4. Objections and/or Responses to the Director's Report can be filed by the
claimant or any other party in the SRBA. L.C. § 42-1412 (Supp. 1999); L.C. §
42-1411(5). '

A. The parties to a subcase can stipulate to the contested elements of a
water right by the use of a Standard Form 5. IDWR may concur
therewith. AO1(4)(d)(3). If IDWR does not concur, the Court shall
conduct any hearing necessary to determine whether a partial decree
should be issued. AO1(4)(d)(3)(c). _.

B. Uncontested and settled subcases are partially decreed.

5. Contested subcases proceed toward resolution. The District Court may refer
these subcases to a special master. 1.C. § 42-1412(4)-(5).

A. Settlement conference.

B. Scheduling conference.

C. Trial before a special master.

6. In referred subcases, a Special Master’s Report or Recommendation is filed
with the Court. AOI1(13).

7. Motions to Alter or Amend a Special Master’s Report or
Recommendation are filed, heard and ruled upon by a special master.

AO1(13).
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8. Objections (“Challenges” in the SRBA) to the final Special Master’s Report
or Recommendation are filed with the SRBA District Court. L.R.C.P.
53(e)(2); AO1(13).

9. A decision is made by the District Court on the Challenge and a Partial Decrec
is entered.

10. An appeal to the Idaho Supreme Court may be taken.

As it relates to the standard of review, the Director's Report (step 3 above) is of
major significance because by statute, the Director's Report constitutes prima facie
evidence of the nature and extent of a water right acquired under state law, and therefore
constitutes a rebuttable evidentiary pfesumption. 1.C. § 42-1411(4)-(5); see Silverstein v.
Carlson, 118 Idaho 456, 461-62, 797 P.2d 856, 861-62 (1990); State v. Hagerman Water
Right Owners. Inc., 130 Idaho 736, 745-46, 947 P.2d 409, 418 (1997). The objecting
party has the burden of going forward with evidence to rebut the Director's Report as to
all objections filed. 1.C. § 42-1411(5). However, I.C. § 42-1411(5) is silent as to the
quantum of proof necessary to overcome the presumption raised by the Director's Report.
If a statute is silent as to the quantum of proof necessary to overcome a presumption, then
the presumption is overcome when the “opponent introduces substantial evidence of the
nonexistence of the fact [presumed].” Bongiovi v. Jamison, 110 Idaho 734, 738, 718 P.2d
1172, 1176 (1986), citing Committee Comment to I.R.E. 301. Substantial evidence is
defined “as such relevant evidence as a reasonable mind might accept to support a
conclusion; it is more than a scintilla, but less than a preponderance.” Evans v. Hara’s,
Inc., 123 Idaho 473, 478, 849 P.2d 934, 938 (1993). “When rebutted, the presumption
disappears and the party with the benefit of the presumption retains the burden of
persuasion on the issue.” Hagerman Water Right Owners. Inc., 130 Idaho at 745, 947
P.2d at 418. If the presumption is overcome by the objector, then the claimant has the
“ultimate burden of persuasion for each element of a water right.” L.C. § 42-1411(5).
That is, when the prima facie evidence is rebutted by competent evidence, the issue is
decided, like other issues, on the sum of the proof. See D. Craig Lewis, Idaho Trial
Handbook, § 12.5 (1995), citing Reddy v. Johnston, 77 Idaho 402, 293 P.2d 945 (1956).
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Therefore, from the “get-go,” a special master’s evidentiary view of an “objected
to” subcase is directly affected by the content of the Director's Report, who filed the

objection (i.e. who has the burden of going forward with the evidence), and to which

elements of the claim the objection is directed (i.e. the scope of the objection). * -+~

L.C. § 42-1411(5). In turn, a review of a Special Master’s Report or Recommendation
by the District Court is likewise influenced by the procedural history of the particular

subcase(s).

Special Master’s Report or Recommendations (as to the unobjected to portion of
Director's Report)

LC. § 42-1411(4) purports to mandate that the unobjected to portions of the
Director’s Report be decreed as reported. Normally, this is e:liactly what happens.
However, despite the unyielding language of this statute, the SRBA district court retains
discretion to apply law to facts and render its own conclusions regarding unobjected to
water rights. State v. Higginson, 128 Idaho 246, 258, 912 P.2d 614, 626 (1995), cfting
LR.C.P. 55. Additionally, 1.C. § 42-1412(7) allows the district court to delay entry of
partial decrees for those portions of the Director’s Report for which no objection has been
field if the district court determines that the unobjected claim may be affected by the

outcome of a contested matter.

Special Master’s Report or Recommendations (as to the objected to portion of
Director's Report)

Because the district court has the duty to independently review a special master’s
report, the findings of fact and conclusions of law contained therein do not stand
automatically aﬁproved in the absence of a challenge. Seccombe v. Weeks, 115 Idaho
433, 435, 767 P.2d 276, 278 (Ct. App. 1989); C. Wright and A. Miller, Federal Practice

and Procedure § 2612 (1995).
Under LR.C.P. 53(e)(2), written objections/challenges may be served upon all

other parties within fourteen (14) days of service of the notice of the filing of a special
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master’s report.® It should be noted, however, that AO1(13)(a) provides that “[f]ailure of
any party in the adjudication to pursue or participate in a Motion to Alter or Amend
the Special Master’s Recommendation shall constitute a waiver of the right to
challenge it before the Presiding Judge.”

Applications to the referring district court for “action upon the report” are covered
by LR.C.P. 53(e)(2), and are to be by motion. The court, after hearing, has a wide range
of actions available. The court may adopt the report or may modify it or may reject it in
whole or in part or may receive further evidence or may recommit it to a special master
with instructions. LR.C.P. 53(e}(2). Where a challenge to a special master’s report is
filed, a district court must hold a hearing on the issues raised therein. See Kieffer v. Sears
Roebuck & Co., 873 F.2d 954, 956 (Gth Cir. 1989). Of course, the parties could waive

oral argument and submit the challenge on the briefs.*

Findings of Fact of the Special Master

In Idaho, the district court is required to adopt a special master's findings of fact
unless they are clearly erroneous. L.R.C.P. 53(e)(2); Rodriguez v. Oakley Valley Stone,

% If a Motion to Alter or Amend a Special Master’s Recommendation is timely filed under AO1{13)a),
the time to file a challenge under LR.C.P. 53(¢)(2) is suspended until the special master files a decision on
the Motion to Alter or Amend.

? It may seem anomalous that actual participation in 2 Motion to Alter or Amend is a prerequisite to a
Rule 53(e)(2) challenge in the SRBA, but such a challenge or objection is not a prerequisite to appellate
review. Seccombe v. Weeks, 115 Idaho 433, 435, 767 P.2d 276, 278 (Ct. App. 1989) (holding that
objections to findings and conclusions of the master are not required to preserve an issue for appeal). The
following reasons, however, explain this apparent anomaly: First, because of the large and complex nature
of the SRBA litigation, and the potential that a large number of parties may have an interest in a particular
issue or subcase before a special master, it is necessary for those interested parties to involve themselves in
the proceedings before the special master, at least at the Motion to Alter or Amend stage. See AOI1
{I3)}(a). Allowing interested parties to sit back and wait for the special master’s final report and then file a
challenge with the district court would cause unjustifiable expense and delay. Second, the district court has
the affirmative duty to independently review the special master’s report (irrespective of whether it has been
challenged} using the clearly erroneous standard as to findings of fact and a free review of the conclusions
of law. Upon such review, the district court may, on its own initiative, adopt, modify, or reject the report,
receive further evidence, or refer it back to the special master. In contrast, an appellate court — which is not
a fact finding court — is limited to the record before it in deciding whether the trial court’s findings are
clearly erroneous and/or whether the conclusions of law are incorrect.

* If no party files a challenge to a special masters report and recommendation, the court wili not usually
hold a hearing under LR.C.P. 53(e}(2). As a practical matter, such a hearing would accomplish little, if
anything; it would not be an efficient use of judicial resources, and would create unnecessary expense for

the litigants.
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Inc., 120 Idaho 370, 377, 816 P.2d 326, 333 (1991); Higley v. Woodard, 124 Idaho 531,
534,861 P.2d 101, 104 (Ct. App. 1993). Exactly what is meant by the phrase "clearly
erroneous,” or how to measure it, is not always easy to discern. The United States
Supreme Court has stated that “[a] finding is ‘clearly erroneous’ when, although there is
evidence to support it, the reviewing court on the entire evidence is left with the definite
and firm conviction that a mistake has been committed.” U.S. v. U.S. Gypsum Co., 333
U.S. 364, 395 (1948). A federal court of appeals stated as follows: |

It*is idle to try to define the meaning of the phrase "clearly
erroneous”; all that can be profitably said is that an appellate

court, though it will hesitate less to reverse the findings of a judge

than that of an administrative tribunal or of a jury, will

nevertheless reverse it most reluctantly and only when well

persuaded. '

U.S. v. Aluminum Co. of America, 148 F.2d 416, 433 (2™ Cir. 1945) (L. Hand, I).

A special master's findings which a district court adopts in a non-jury action are
‘ considered to be the findings of the district court. LR.C.P. 52(a); Seccombe, 115 Idaho
at 435, 767 P.2d at 278; Higley, 124 Idaho at 534, 861 P.2d at 104. Consequently, a
district court's standard for reviewing a special master's findings of fact is to determine
whether they are supported by substantial,” although perhaps conflicting, evidence.
Seccombe, 115 Idaho at 435, 767 P.2d at 278, Higley, 124 Idaho at 534, 861 P.2d at 104.
In other words, a referring district court reviews a special master’s findings of fact
under LR.C.P. 53(e)(2) just as an appellate court reviews a district court's findings of fact
in a non-jury action, i.c. using the “clearly erroneous” standard. An appellate court, in
reviewing findings of fact, does not consider and Weigh the evidence de novo. Wright

and Miller, supra, § 2614; Zenith Radio Corp. v. Hazletine Research, Inc., 395 U.S. 100,

5 Substantial does not mean that the evidence was uncontradicted. All that is required is that the evidence
be of such sufficient quantity and probative value that reasonable minds cow/d conclude that the finding --
whether it be by a jury, trial judge, or special master - was proper. It is not necessary that the evidence be
of such quantity or quality that reasonable minds must conclude, only that they could conclude. Therefore,
a special masters findings of fact are properly rejected only if the evidence is so weak that reasonable
minds could not come to the same conclusion the special master reached. Mann v. Safeway Stores, Inc., 95
Idaho 732, 518 P.2d 1194 (1974); see also Evans v. Hara's Inc., 123 Idaho 473, 478, 849 P.2d 934, 939

(1993).
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123 (1969). The mere fact that on the same evidence an appellate court might have
reached a different result does not justify it in setting a district court's findings aside.
Amadeo v. Zant, 486 U 8. 214, 223 (1988). A reviewing court may regard a finding as
clearly erroneous only if the finding is without adequate evidentiary support or was
induced by an erroneous view of the law. Wright and Miller, supra, § 2585.

" With respect to stipulated facts, LR.C.P. 53(e)(4) provides that when parties
stipulate that a special master's findings of fact shall be final, only questions of law
arising upon the report shall thereafter be considered (meaning freely reviewable by the
referring district court).’

* The parties are entitled to an actual review and ¢xamination of all of the evidence
in the record, b)} the referring district court, to determine whether the findings of fact are
clearly erroneous. Locklin v. Day-Glo Color Corp., 429 F.2d 873, 876 (7% Cir. 1970),
cert. denied, 91 S.Ct. 582 (1971).

In the application of the above principles, due regard must be given to the
opportunity a special master had to evaluate the credibility of the witnesses. LR.C.P.
52(a); U.S; v. 8. Volpe & Co., 359 F.2d 132, 134 (1" Cir. 1966). _ |

Under Federal Rule of Civil Procedure 52(a), inferences from documentary
cvidence are as much a prerogative of the finder of fact as inferences as to the credibility

of witnesses. Anderson v. Bessemer City, 470 U.S. 564, 574 (1985). The rule in Idaho is

% Read literally, this rule absolutely requires a referring district court to accept stipulated facts without any
question. While this would be the result in the vast majority of cases, it is logical that the intent of this rule
is much like the "uncontradicted testimony rule” of evidence. This “rule” is that “[t]he uncontradicted
testimony of a credible witness must be accepted by the trier of fact unless the testimony is ‘inherently
improbable, or rendered so by facts and circumstances disclosed at the hearing . . . or impeached by any of
the modes known to the law.” Faber v. State, 107 Idaho 823, 824, 693 P.2d 469, 470 (Ct. App. 1984),
citing Dinnen v. Finch, 100 Idaho 620, 626-627, 603 P.2d 575, 581-82 (1979). See also Russ v. Brown, 96
Idaho 369, 373, 529 P.2d 765, 769 (1974) (“[T1he trial court must accept as true the positive,
uncontradicted testimony of a credible witness, unless his testimony is inherently improbable or
impeached”); Roemer v. Green Pastures Farms, Inc., 97 Idaho 591, 593, 548 P.2d 857, 859 (1976) (“The
district court, sitting as a trier of fact, may reject uncontradicted testimony of a witness if the testimony is
inherently improbable.”); Wood v. Hoglund, 131 Idaho 700, 703, 963 P.2d 383, 386 (1998) (*[I]t has long
been recognized that unless a witness's testimony is inherently improbable, or rendered so by facts and
circumstances disclosed at trial, the trier of fact must accept as true the positive, uncontradicted testimony
of a credible witness.”); Wright and Miller, Federal Practice and Procedure § 2586 (1995) (“The court
need not accept even uncontradicted and unimpeached testimony if it is from an interested party or is
inherently improbable.”). Hence, a reviewing district court, through its inherent powers and sitting as the
final arbiter of all the issues, could reject stipulated facts which were inherently improbable and/or which
would result in a fraud being perpetrated on the court or on others.
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less clear. Professor Lewis states that “[u]nlike Fed. R. Civ. P, 52(a), IRCP 52(a) does
not explicitly state that the “clearly erroneous’ standard of review applies to findings
based on documentary as well as testimonial evidence. However, the Court of Appeals
has held that it does, relying on the Idaho Appellate Handbook.” Lewis, Idaho Trial
Handbook, § 35.14 (1995), citing Treasure Valley Plumbing & Heating v. Earth
Resources Co., 115 Idaho 373, 766 P.2d 1254 (Ct. App. 1988), citing Idaho Appellate
Handbook § 3.3.4.2. | |

The party challenging the findings of fact has the burden of showing error, and a
reviewing court.will review the evidence in the light most favorable to the prevailing

party. Ernstv. Hemenway and Moser Co., Inc., 126 Idaho 980, 987, 895 P.2d 581, 588

(Ct. App. 1995); Zanotti v. Cook, 129 Idaho 151,153, 922 P.2d 1077, 1079 (Ct. App.

- 1996).

Conclusions of Law of the Special Master

In contrast to the standard of review relative to findings of fact, a special master's
conclusions of law are not binding upon a district court, although they are expected to be
persuasive. This permits a district court to adopt a special master's conclusions of law
only to the extent they correctly state the law. Oakley Valley Stone, Inc., 120 Idaho at
378, 816 P.2d at 334; Higley, 124 Idaho at 534, 861 P.2d at 104. Accordingly, a district
* court's standard of review of a trial court's (special master’s) conclusions of law is one of
free review. Higfey, 124 Idaho at 534, 861 P.2d at 104. Stated another way, the
conclusions of law of a special master are not protected by or cloaked with the "clearly

erroncous” standard.

Label is not Decisive

Plainly, the label put on a determination by a special master is not decisive.
Therefore, if a finding is designated as one of fact, but is in reality a conclusion of law, it

is freely reviewable. Wright and Miller, supra, § 2588; East v. Romine, Inc., 518 F.2d
332, 338 (5" Cir. 1975).
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Mixed Questions of Fact and Law

There is substantial authority that "mixed questions of fact and law" are not
protected by the “clearly erroneous" standard and are freely reviewable. Wright and
Miller, supra, § 2589; U.S.v. Ekwunoh, 12 F.3d 368, 372 (2™ Cir. 1993)..

The Bottom Line Regarding Findings of Fact and Conclusions of Law

The bottom line is that findings of fact supported by competent and substantial
evidence, and conclusions of law correctly applying legal principleé to the facts found
will be sustained on challenge or review. MH&H Implement, Inc. v. Massey-Ferguson,
Inc., 108 1daho 879, 881, 702 P.2d 917, 919 (Ct. App. 1985).

Standard of Review Regarding Admission or Exclusion of Evidence

A district court reviews a special master’s decision admitting or excluding
evidence, including the testimony of expert witnesses, under the abuse of discretion
standard. This is the same standard that is used by an appellate court to review such
decisions made by a trial court. Morris by and through Morris v. Thomas, 130 Idaho
138, 144,937 P.2d 1212, 1218 (1997), citing Burgess v. Salmon River Canal Co., Ltd.,
127 Idaho 565, 574, 903 P.2d 730, 739 (1995).

In Burgess, the Idaho Supfeme Court articulated the following test for whether a
trial court (and likewise a special master) has abused its discretion:

(1) whether the trial court correctly perceived the issue as one of discretion; (2)
whether the trial court acted within the outer boundaries of its discretion and
consistently with the legal standards applicable to the specific choices available to
it; and (3) whether the trial court reached its decision by an exercise of reason.

Burgess, 127 Idaho at 573, citing Rhodehouse v. Stutts, 125 1daho 208, 213, 868 P.2d
1224, 1229 (1994), ‘

A trial court, and likewise a special master, may exclude or strike evidence upon
the motion of a party. Furthermore, a trial court or special master may exclude evidence

offered by a party on its own authority, without a motion to strike or an objection made

MEMORANDUM DECISION AND ORDER ON CHALLENGE; . Page 10 of 30
ORDER ON STATE OF IDAHO’S MOTION TO DISMISS '
CLAIMANT’S NOTICE OF CHALLENGE

Last printed 01/11/00 2:24 PM
G:\Orders Pending\36-08099 RiverGrove.subordination.doc




by the opposing party. Morris, 130 Idaho at 144, 937 Pl.2d at 1218, citing Hecla Mining
Co. v. Star-Morning Mining Co., 122 Idaho 778, 782-83, 839 P.2d 1192, 1196-97 (1992).

In the case of an incorrect ruling regarding evidence, a new trial is merited only if
the error affects a substantial right of one of the parties. L.R.C.P. 61; LR.E. 103;
Burgess, 127 Idaho at 574, 903 P.2d at 739; Hake v. DeLane, 117 Idaho 1058, 1065, 793
P.2d 1230, 1237 (1990); Morris, 130 Idaho at 144, 937 P.2d at 1218,

BRIEF PROCEDURAL ANI‘)].FACTUAL BACKGROUND
1. River Grove’s predecessor-in-interest (Indian Point Associates) filed an
Application for Permit with IDWR on July 12, 1982, seeking to appropriate 2.0
cfs from Billingsley Creek for a hydropower purpose of use. At the point of
diversion from Billingsley Creek, the water was to be conveyed through the
Barlogi ditch to a point of re-diversion into another ditch and ultimafel)} to the

proposed power plant.

2. This permit was approved by IDWR on October 18, 1983, for 2.0 cfs and
included the following subordination language: “Use of water under this permit is
subordinated to future diversion of water for irrigation or other consumptive
beneficial uses.” In approving the permit, IDWR also inserted the condition that
“[t]he permit holder shall either install a measuring device or an access port or
provide a certified measurement or computation of flow based upon system

design to be prepared by a professional engineer.”

3. River Grove’s predecessor-in-interest had completed construction of the
diversion works and applied the water to beneficial use on or before February 26,
1985, this being the date that IDWR conducted an on-site beneficial use
examination. The Beneficial Use Field Report indicates that the flow was
measured as “1.92 cfs going into pipeline used for power.” See Trial Exhibit 1

(Beneficial Use Field Report).
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4. On April 18, 1985, IDWR sent a letter to River Grove’s predecessor-in-interest
(Paul E. Watkins), which reiterated that a licensing examination had been
completed on February 26, 1985, with a measurement of “1.92 cfs of water going
into the pipeline to your power plant, (2,367 [sic 2.367] cfs total flow minus 0.443
cfs going over thc-weir with the pipeline full).” This letter also stated that “[y]our
water license will not be issued for some time due to the Swan Falls water rights
dispute. However, your water right is protected by the timely filing of your proof
of beneficial use.” Trial Exhibit 5 (letter from IDWR to Paul E. Watkins) (which
this Court interprets to mean that the permitee had complied with the time
requirements of 1.C. § 42-204 and did not need to seek an extension of time to

_complete the works).

5. IDWR issued a Water Right License to River Grove’s predecessor-in-interest ‘
(Péul and Inez Watkins) on April 3, 1991, for 1.92 cfs. This license contains the

following language: “The water right confirmed in this license for hydropoWér S
purposes shall be junior and subordinate to all rights to the use of water, other

than hydropower, within the State of 1daho that are initiated later in time than the

priority of this license and shall not give rise to any right or claim against any

future rights to the use of water, other than hydropower, within the State of Idaho

initiated later in time than the priority of this license.”

6. Neither River Grove nor the their predecessors-in-interest contested, in an
administrative proceeding or otherwise, IDWR’s inclusion of the subordination

clauses contained in either the permit or the license.

7. A Notice of Claim to a Water Right was filed in the SRBA for water right no.
36-08099 by Paul Watkins and Inez Watkins on July 6, 1988, which claimed 2.0

cfs for power purposes.

8. An Amended Notice of Claim to a Water Right was filed in the SRBA for
water right no. 36-08099 by Paul Watkins and Inez Watkins on December 7,
1997. On December 11, 1997 Special Master Haemmetle issued an Order
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Granting Late Filing of Amended Claims. This Amended Notice of Claim
claimed 1.92 cfs measured at the penstock, or alternatively 2.53 cfs measured at
the point of diversion from Billingsley Creek. Additionally, the remark section of
this Amended Notice states that “[t]here is no authority for subordination, & it
was accomplished without statutory or constitutional due process. There should

be no subordination.”

9. On Apnl 29, 1993, Paul Watkins and Inez Watkins filed an Objection to the
Director’s Report as to Quantity, Priority Date, Consumptive Use, Remarks, and
Other. |

10. On September 10, 1993, Keith Higginson, Director of _IDWR filed a

Response to Objection.

11. The initial Director’s Report (November 2, 1992) for this water right was for

1.92 cfs with a remark that “0.24 cfs of right no. 36-00106 is limited to use for
conveyance losses in delivery of this [36-08099] right .” The initial Director’s

Report also included a remark which recited the subordination language contained

in the license.

12. The Supplemental Director’s Report for Water Right Nos. 36-00106 and 36-
08099 (February 2, 1998) recommended that the water right be decreed for 1.92
cfs, with at remark that “the appropriator is entitled to the quantity of water
described for power purposes at point of measurement in the penstock, so long as
the quantity diverted at the point of diversion does not constitute unreasonable
waste.” (Penstock meaning the point where the water actually enters the
hydropower plant and not the point of diversion out of Billingsley Creek.) This

Supplemental Director’s Report also contained the subordination language.

13. The Amended Director’s Report (May 15, 1998) recommends that the water

right be decreed for 1.92 cfs, and also contains the same “measurement” remark

as found in the Supplemental Director’s Report. Also, this Amended Director’s

Report contains the subordination language.
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14, Numerous proceedings were held before the Special Master, including a trial
held on May 24, 1999, culminating in & Special Master’s Report and
Recommendation (June 7, 1999), which recommended that the water right be
decreed for 2.51 cfs (1.92 cfs measured in the penstock plus a conveyance loss of
0.59 cfs). Furtherﬁwre, the Special Master recommended that the water right be

decreed without the subordination remark.

15. On July 28, 1999, the State filed a Motion to Alter or Amend, arguing that the
water right shou_ld be decreed as it was licensed, i.c. for 1.92 cfs and with the

subordination remark.

16. On August 20, 1999, Special Master Haemmerle issued an Order Granting Motion to
Alter or Amend, Amended Findings of Fact and Conclusions of Law and
Recommendatidn, which stated that “[w]ater right 36-08099 should be decreed as
reported in the Director’s Report including the [subordination remark].” Attached to this
Order was a Special Master's Recommendation which was at variance with the Amended

- Director’s Report in that it stated a quantity of 2.51 cfs rather than 1.92 ofs.

17. On August 30, 1999, the State filed a Motion to Correct Clerical Error putsuant to
LR.C.P. 60(a), pointing out this discrepancy. This Motion was granted by Special Master

Cushman on October 5, 1999, correcting the Recommendation to provide for 1.92 cfs,

18. On September 3, 1999, River Grove filed its Notice of Challenge.

VL
ISSUES PRESENTED

In its Notice of Challenge, River Grove states the following issues:

1. Did the Special Master err in concluding the subordination and quantity issues
were not properly before this Court due to a lack of jurisdiction?

2. Did the Special Master err in holding the Claimant could not “collaterally

attack” or challenge the subordination provisions recommended?
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3. Did the Special Master err in concluding that the Claimant is barred from
challenging the subordination provisions and quantity because it had failed to exhaust
administrative remedies?

4. Did the Special Master err in recommending the right be decreed as
recommended, given undisputed facts and law establish IDWR acted beyond its authority
in licensing and recommending subordination?

5. Did the Special Master err by failing to find and/or conclude that the statute
upon which IDWR relied to confer aﬁthority for subordination is inapplicable and may
not be retroactively applied to this water right? ' S

6. Did the Special Master err by recommending subordination under 1.C. Section
42-203A, et seq. given the mandates of those statutes were admittedly not followed by
IDWR?

These issues are addressed below as the “subordination remark” issue and the
“conveyance loss™ issue.

VIL
DECISION

1. Subordination Remark Issue
In his Order Granting Motion to Alter or Amend, Special Master Haemmerle held
that River Grove’s objection to the subordination remark contained in the Director’s

Report constitutes an impermissible collateral attack on an administrative agency’s
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(IDWR’s) action.” Specifically, and citing to a previous decision, Special Master
Haemmerle held:

If a party is aggrieved by any aspect of a license, that party’s remedy is to

seck an administrative {review] and, if necessary, a judicial review of the

license. 1.C: §§ 42-1701A and 67-5270; Hardy v. Higginson, 123 Idaho

485, 849 P.2d 946 (1993). If the license is not appealed when issued, any

attempt to appeal the license in a subsequent judicial proceeding, like the

SRBA, would constitute a collateral attack on the license. [footnote

omitted] See e.g. Mosman v. Mathison, 90 Idaho 76, 408 P.2d 450 (1965);

Bone v. City of Lewiston, 107 1daho 844, 693 P.2d 1046 (1984).

Supplemental Findings of Fact and Conclusions of Law (Fﬁcility_
Volume)(Subcases 36-02048 et.al.)(July 31, 1998) at 11-12 (Subsequently adopted by the
District Court in Order on Challenge (Consolidated Issues) of “Facility Volume”’ Issue
and “Additional Evidence” Issue, (December 29, 1999). This Court has reviewed this
conclusion of la\_.v by the Special Master, and concurs therewith.

River Grove’s claim in the SRBA to water right 36-08099 is predicated on the
license issued April 3, 1991. The license, in turn, is predicated on the permit issued
October 18, 1983. River Grove’s objection to the subordination remark contained in the
Director’s Report is a very belated attempt to seek judicial review of an administrative
agency’s decision (IDWR). River Grove and/or its predecessors-in-interest failed to
timely request a hearing pursuant to 1.C. § 42-1701A, which allows for administrative
review of IDWR’s décisions in accordance with the Idaho Administrative Procedures

Act, 1.C. §§ 67-5201 to 67-5292 (“APA™). An opportunity for such a hearing presented

7 The Special Master also held that:

[E]ven if special circumstances existed excusing {River Grove] from exhausting its
administrative remedies in this case, such as a claim that IDWR lacked statutory or
constitutional authority to subordinate the water right under Idaho Code § 42-203, [River
Grove] would have had to pursue its claim in front of a court other than the SRBA where
IDWR could be made a party to defend its actions. See. e.g. Twin Falls Canal Co. v.
Idaho Dep’t of Water Resources, 127 Idaho 688, 905 P.2d 89 (1995). Simply stated, the
SRBA is not the proper forum for judicial review of agency determinations addressing
conditions attached to licenses.

Order Granting Motion to Alter or Amend; Amended Findings of Fact and
Conclusions of Law and Recommendation, (August 20, 1999). River Grove argues that this
conclusion of law is incorrect. However, because other issues in this case are dispositive, the
Court declines to address this particular issue.
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itself when the application for permit was approved (October 18, 1983) and when the
license was issued (April 3, 1991). Upon approval of thé permit, River Grove’s
predecessor—1n~mterest undertook construction of its hydropower facility with ﬁlll
awareness of the subordination condition imposed by IDWR. The perrmtee d1d not seek :
judicial review (of either the permit or the license) in accordance with the APA. At the

. time, former 1.C. § 67-5215 also required exhaustion of administrative remedies as a
prerequisite to judicial review.® This section further required a petition for judicial
review to be filed with the district court within 30 days after the service of the final
agency decision. The license on which River Grove’s claim is predicated became final
after the time for seeking review expired. Accordingly, this Court does not have
jurisdiction to go back and review IDWR’s decision at this point in time. See Fairway
Development Co. v. Bannock County, 119 Idaho 121 (1990)(absent exceptions to the
exhaustion doctrine, the district court does not acquire subject matter jurisdiction until all
the administrative remedies have been exhausted).

River Grove argues that this Court should depart from the general rule that -
administrative remedies should be exhausted because IDWR did not have the authority to
place the subor&ination condition in either the permit or the license in the first instance
(i.e. IDWR acted ultra vires). River Grove relies on Bohemian Breweries v. Koehler, 80
Idaho 438, 332 P.2d 875, which states that:

While as a general rule administrative remedies should be exhausted
before resort is had to the courts to challenge the validity of administrative
acts, such a rule is not absolute and will be departed from where the
interests of justice so require, and the rule does not apply unless the
administrative agency acts within its authority.

Id. at 446, 332 P.2d 883. River Grove’s reliance on the “ultra vires” exception to

the general rule is misplaced for the following reasons:

¥ The current statutory provision requiring exhaustion of administrative remedies is 1.C. § 67-5271 (1995 &
Supp. 1999). ' '
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A. The rule requiring exhaustion of administrative remedies should be
departed from only in situations where adherence to the rule would cause
irreparable injury.

At oral argument on challenge, Counsel for the State afgued that a party seeking
deviation from the exhaustion of administrative remedies rule must also show that
irreparable injury would result if the party were not allowed to seek review directly from
a court. This Court agrees. Counsel for the State directed this Court to Williams v. State,
95 Idaho 5, 501 P.2d 203 (1972), and Grever v. Idaho Telephone Company, 94 1daho
900, 490 P.2d 1256 (1972) for this proposition. In Williams, the Idaho Supreme Court
discussed the above quoted language from Bohemian Breweries, and stated that “[t]he
application of [the] doctrine [allowing departure from the rule requiring exhaustion of
administrative remedies] should be limited to those situations where requiring the
exhaustion of administrative remedies would occasion delay which would cause
irreparable injury regardless of the outcome of the proceedings’.” Witliams, 95 Idaho at 8.
Indeed, even in the Bohemian Breweries case, the Idaho Supreme Court found that “[t]he
threatened action of the Commissioner [of Law Enforcement] in this case would cause
the brewery irreparable injury in loss of capital investment, money, business earnings and
good will.” Bohemian Breweries, 80 Idaho at 446. This “irreparable injury” standard
was reiterated in Grever, 94 Idaho at 903. See also Arnzen v. State, 123 Idaho 899, 906-
907, 854 P.2d 242, 249-250. In the case at bar, the fact that River Gfove’s predecessors-
in-interest took no action when the permit was issued, administratively or otherwise, to
contest IDWR’s action, unequivocally demonstra,tes that this is not one of those situations
where administrative remedies need not be exhausted. In other words, River Grove
cannot be allowed to construct its diversion works and hydropower facility with full
knowledge of the subordination condition, and then wait nearly ten years® before coming
into court and asking for review of an administrative agency’s action. River Grove

clearly has not satisfied the irreparable injury standard in this case.

? IDWR approved the Application for Permit on Qctober 18, 1983, and the subordination provision was
objected to for the first time on April 29, 1993.
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B. In 1983, when the application for permit was approved, IDWR had the
lawful autherity to subordinate the priority of water rights used for powe
purposes. -

Prior to the enactment of 1.C. § 42-203B(6) (July 1, 1985)(a legislative
declaration that IDWR has authority to subordinate hydropower rights), IDWR was
anthorized to condition approval of hydropower permits upon subordination of priority to
subsequent non-hydropower water uses. The source of this authority is twofold. The
first source, as urged by the State’s counsel, is Art. 15, § 3 of the Idaho Constitution,
which states that:

The right to divert and appropriate the unappropriated waters of any
natural stream to beneficial uses, shall never be denied, except that the
state may regulate and limit the use thereof for power purposes.
Priority of appropriations shall give the better right as between those using
the water; but when the waters of any natural stream are not sufficient for
the service of all those desiring the use of the same, those using the water
for domestic purposes shall (subject to such limitations as may be
prescribed by law) have the preference over those claiming for any other
purpose; and those using the water for agricultural purposes shall have
preference over those using the same for manufacturing purposes. And in
any organized mining district those using the water for mining purposes or
milling purposes connected with mining, shall have preference over those
using the same for manufacturing or agricultural purposes. But the usage
by such subsequent appropriators shall be subject to such provisions of
law regulating the taking of private property for public and private use, as
referred to in section 14 of article I of this Constitution. (emphasis added).

Counsel for the State argues that this Article has provided IDWR with the
authority to subordinate hydropower water uses since its enactment in 1928. River Grove
argues that IDWR cannot derive authority from this constitutional provision without first
being filtered through a specific legislative enactment, which did not occur until the
passage of 1.C. §-42-203B in 1985. At oral argument on challenge, counsel for River
Grove relied on Beker Industries, Inc. v. Georgetown Irrigation District, 101 Idaho 187,
610 P.2d 546 (1980), for the proposition that IDWR cannot glean lawful authority or
direction directly from the Constitution. However, this Court is not persuaded that Beker

Industries stands for the proposition so asserted. In Beker Industries, the Idaho Supreme
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Court looked to the legislative history of the statutory provision at issue,'® and
determined that by striking certain language in the final version of a bill, the legislature
specifically intended that IDWR not have the particular authority at issue. No
constitutional provision was at issue in Beker Industries.

Wﬁile it may be somewhat unusual for an administrative agency to derive
authority directly from a constitutional provision, there is no question that administrative
agencies arc constrained thereby. As such, IDWR is required to look to constitutional
pronouncements for guidance when exercising its discretion. As explained below, IDWR
has been granted the discretion to place reasonable conditions upon the applications to
appropriate the waters of this state. While the policy statements found in the Constitution
may not be intended to speak directly to IDWR, the exercise of discretion requires
adherence thereto, and so does ordinary common sense. '

The second pre-1985 source of authority for IDWR to subordinate hydropower
uses was 1.C. § 42-203 (now codified as 1.C. § 42-203A(5) (1996 & Supp. 1999)), which
states in relevant parf that “[i]n all applications whether protested or not protested, where
the proposed use is such . . . that it will conflict with the local public interest, where the
local public interest is defined as the affairs of the people in the area directly affected by

the proposed use . . . the director of the department of water resources . . . may grant a

" In Beker Industries, the statutory provisions at issue was were L.C. §§ 42-108 and 42-222(1).
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11 This “local public interest” consideration was adopted by the

permit upon conditions.
legislature in 1978, and has been interpreted by the Idaho Supreme Court in Shokal v.

Dunn, 109 Idaho 330, 707 P.2d 441. In Shokal, the Court considered whether the “local

public interest” included consideration of effluent discharge from a proposed fish... .. <. .., .-

'1 At the time the Application for Permit was approved (October 18, 1983), I.C. § 42-203 read in its entirety
as follows: 42-203. NOTICE UPON RECEIPT OF APPLICATION -- PROTEST -- HEARING AND
FINDINGS -- APPEALS. On and after the passage, approval and effective date of this section, upon
receipt of an application to appropriate the waters of this state, the department of water resources, shall
prepare a notice in such form as the department may prescribe, specifying the number of the application
and the date of filing thereof, the name and post-office address of the applicant, the source of the water
supply, the amount of water to be appropriated, in general the nature of the proposed use, the approximate
location of the point of diversion, and the point of use, stating in said notice that any protest against the
approval of such application, in form prescribed by the department, shall be filed with the department
within ten (10} days from the last date of publication of such notice. The director of the department of
water resources shall cause the notice to be published in a newspaper printed within the county wherein the
point of diversion lies, or in the event no newspaper is printed in said county, then in a newspaper of
general circulation therein. This notice shall be published at least once each week for two (2) successive
weeks. ‘

Any person, firm, associatton or corporation concerned in any such application may, within the
time allowed in the notice of application, file with said director of the department of water resources a
written protest against the approval of such application, which protest shall state the new and address of
protestant and shall be signed by him or by his agent or attorney and shall clearly set forth his objections to
the approval of such application. Hearing upon the protest so filed shall be held within sixty (60) days
from the date such protest is received. Notice of this hearing shall be given by mailing notice not less than
ten (10) days before the date of hearing and shall be forwarded to both the applicant and the protestant, or
protestants, by certified mail. Such notice shall state the names of the applicant and protestant, or
protestants, the time and place fixed for the hearing and such other information as the director of the
department of water resources may deem advisable. In the event that no protest is filed, then the director of
the department of water resources may forthwith approve the application, providing the same in all respects
conforms with the requirements of this chapter, and with the regulations of the department of water
resources.

Such hearing shall be conducted in accordance with the provisions of section 42-1701A(1) and
(2), Idaho Code. The director of the department of water resources shall find and determine from the
evidence presented to what use or uses the water sought to be appropriated can be and are intended to be
applied. In all applications whether protested or not protested, where the proposed use is such (1) that it
will reduce the quantity of water under existing water rights, or (2) that the water supply itself is
insufficient for the purpose for which it is sought to be appropriated, or (3) where it appears to the
satisfaction of the department that such application is not made in good faith, is made for delay or
speculative purposes, or (4) that the applicant has not sufficient financial resources with which to complete
the work involved therein, or (5) that it will conflict with the local public interest, where the local public
interest is defined as the affairs of the people in the area directly affected by the proposed use. The director
of the department of water resources may reject such application and refuse issuance of permit therefor, or
may partially approve and grant permit for a less quantity of water than applied for, or may grant permit
upon conditions. The provisions of this section shall apply to any boundary stream between this and any
other state in all cases where the water sought to be appropriated has its source largely within the state,
irrespective of the location of any proposed power generating plant.

Any person or corporation who has formally appeared at the hearing, feeling aggrieved

by the judgment of the director of the department of water resources may seek judicial review thereof in
accordance with section 42-1701A(4), Idaho Code.
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propagation facility. In its analysis, the Court approvingly cited two cases from other
jurisdictions, Tanner v. Bacon, 103 Utah 494, 136 P.2d 957 (1943), and East Bay
Municipal Utility District v. Department of Public Works, 1 Cal.2d 476, 35 P.2d 1027
(1934), both of which interpreted similar statutory i:rovisions. In Tanner, the Utah
Supreme Court analyzed Utah’s statutory provision which requires the State Engineer to
~ reject applications which “would prove detrimental to the public welfare.” Tanner, 136
P.2d at 962 (citing Utah Code Ann. § 100-3-8 (1943) (currently designated as Utah'Code
Ann. § 73-3-8)). The Utah Court held that under this statutory provision, the plaintiff’s
application to appropriate water for hydropower purposes could be subordinated to water
rights which may be acquired by competing appropriators under subsequent-applications.

Similarly, in East Bay, the California Supreme Court interpreted a statutory
provision which stated in part that “[t]he [state water] commissioner shall reject an
application when in its judgment the proposed appropriation would not best conserve the
public interest.” East Bay, 35 P.2d at 1028 (citing Section 15( St. 1913, p. 1021) as
amended (St. 1_921, p. 443). Relying on this statutory mandate, the stﬁte water
commissioner had inserted the following language into a permit issued for hydropower
purposes: “The right to store and use water for power purposes under this permit shall
not interfere with future appropriations of said water for agricultural or municipal
purposes.” East Bay, 35 P.2d at 1027. In upholding the state water commissioner’s
action, the California Court stated that: '

Of course, it must always be kept in mind that the state cannot arbitrarily,
and upon caprice only, reject an application. Clearly, the manner in which
the unappropriated waters of the streams of the state shall be distributed
among the applicants therefor involves questions of policy, and the
Legislature, in the interest of public welfare, may prescribe reasonable
conditions and priorities in such distribution. . . . Where the facts justify
the action, the water authority should be allowed to impose, in the public
interest, the restrictions and conditions provided for in the act.

Id. at 1029, .
In Shokal, although the Idaho Supreme Court was considering water quality rather
than subordination of hydropower rights, the Court stated that: “Both the Utah and

California Supreme Courts have upheld state water agencies which had granted
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[hydropower] appropriations subject to future appropriations for uses of greater
importance — in effect prioritizing among uses according to the public interest. . . . The
Director of Water Resources has the same considerable flexibility and authority . . . to

protect the public interest.”

C. In 1991, when the license was actually issued, IDWR had the authority to ~ -
subordinate the priority of water rights used for power purposes.

It is clear that IDWR had the authority, pursuant to I.C. § 42-203B(6), to require o

subordfnétion of River Grove’s hydropower right in 1991 when the license was actually
issued. River Grove asserts that its right became vested on or before February 26, 1985,
and therefore 1.C. § 42-203B(6) cannot not be applied retroactively to its water right.
River Grove cites Cantlin v. Cater, 88 Idaho 179, 186 (1964) for the proposition that its
water right vested as of the date its diversion works were complete and the water was
beneficially used {i.e. on or before February 26, 1985).

In Cantlin, the 1daho Supreme Court made the statement that “[b]y actually
diverting and applying water to a beneficial use, a legal appropriation is made,
notwithstanding application was not made to the State Reclamation Engineer to prosecute
such appropriation.” Id. (citing Furey v. Taylor, 22 Idaho 605 (1912))(obviously
addressing the constitutional method of appropriation which existed prior to 1971).
Despite this language, the facts of Cantlin belie Claimant’s proposition because Cantlin
had obtained a permit to appropriate water. Eighteen months later Cantlin submitted
proof of completion of the diversion works and sought to submit proof of application of
water to beneficial use. Nevertheless, it is quite clear that any property right granted by
Cantlin’s permit had not vested, because the State Engineer revoked the permit upon
determination that all the water in the particular source had already been appropriated, i.e.
the permit should not have been issued in the first place.

River Grove also cites to Crane Falls Power & Irrig. Co., Ltd. v. Snake River
Irrig. Co., Ltd., 24 Idaho 63, reh’g granted 24 Idaho 77, 81 (1913); Furey v. Taylor, 22
Idaho 606, 610-11 (1912); Nielsen v. Parker, 19 Idaho 727, 731 (1911); Sandpoint Water
& Light Co. v. Panhndle Dev. Co., 11 Idaho 405, 413 (1905). All of these cases make
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statements which are intended to compare the two methods previously available to
appropriate water in the State of Idaho (i.e. through the perrhit process or by the
constitutional method of diversion and application to beneficial use). River Grove’s
assertion that a water right vests upon qpplication to beneficial use, and not upon issuance - -
of a license by IDWR, may well be a correct statement of the law as to water
appropriations made under the constitutional method (versus the permit method) and
made prior to the 1971 statutory amendments making the permit process the exclusive
method of appropriation. To the extent that the cases cited by River Grove correctly state
the law as it existed prior to 1971, this aspect of these cases was legallj/ altered by the S
legislature upon enactment of the aforementioned statutory amendments. Furthermore,
the cases cited by Rivef Grove are limited in that they all deal with some aspect of the
constitutional method of appropriation, whereas River Grove’s water right was acquired
solely under the permit system. As discussed in detail below, it is clear that the
legislaﬁue intended the issuance of the license to mark the point at which a water right
becomes vested. Therefore, this Court holds that River Grove’s water right could not
have vested until IDWR issued the license on April 3, 1991. The following reasons
support this holding:

i. Statutory Scheme. In 1971 the legislature amended 1.C. §§ 42-103 and 42-
201 to the effect that surface water rights could thereafter only be acquired by following
the application, permit, and license procedures set forth in Title 42 of the Idaho Code.
Chapter 2 of Title 42 sets forth the steps that must be completed before a water right
comes into existence. Briefly, one who wishes to appropriate the unappropriated waters
of this state must first make application to IDWR for a permit, and include certain
information such as the source, point of diversion, purpose of use, etc. 1.C. § 42-202.
IDWR then publishes notice of the proposed diversion, inviting interested parties to
protest the application. 1.C. § 42-203A(1)-(4). IDWR then considers the application,
protest or not, and makes various findings as to whether (a) the proposed diversion will
reduce the quantity of water for existing water rights, (b) the water supply 1s sufficient for
the proposed use, (c) the application is made in good faith, (d) the applicant has sufficient

financial resources, (€) the proposal will not conflict with the local public interest, and (f)
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the proposal is not contrary to conservation of water resources. 1.C. § 42-203A(5).
Depending upon these findings, IDWR can approve, partially approve, approve upon
conditions, or reject the application. Id. Upon approval, the applicant has a specified
period of time to construct the proposed diversion works. L.C. § 42-204. Once the works
are completed, the applicant must file proof of completion with IDWR, and IDWR will

conduct a field examination thereof. 1.C. § 42-217. IDWR is to then carefully examine .. .. .

the evidence proving beneficial use, and if satisfied, issues a license confirming the water
right. L.C. § 42-219. IfIDWR finds that the applicant has not fully complied with the
law and the conditions of the permit, IDWR may refuse to issue the license. 1.C. § 42-
219(6). Once the license is issued, I.C. § 42-220 states that “{sJuch license shall be
binding upon the state as to the right of such licensee to use the amount of water
mentioned therein, and shall be prima facie evidence as to such right . ... It is clear
from this statutory scheme that it is the intent of the legislature that all of the steps --
including issm;nce of the license -- be completed before the water right vests, and until
such time the right to the use of water remains an inchoate right. Because I.C. § 42-
219(6) gives IDWR the responsibility to find the facts as to whether the permit conditions
were complied with, it is untenable to assert that a water right may vest prior to this step
in the permit and licensing ﬁrocess.

ii, Idaho Case Law. The following cases further support the proposition that a |
right to use the waters of this state remains inchoate until a license is actually issued by
IDWR. Hardy v. Higginson, 123 Idaho 485 (1993)(Director can properly impose
conditions 611 request to amend water permit, because permittee only has an inchoate
right,‘ not a vested right); Hidden Springs Trout Ranch v. Allred, 102 Idaho 623
(1981)(Director could consider the “local public interest,” even though authority to do so
was not granted by legislature until after applicant had applied for permit, because
vesting of applicant’s right was “contingént upon future statutory adherence and issuance
of a license™); Big Wood Canal Co. v. Chapman, 45 Idaho 380 (1927)(statutory
amendments, which increased the time allowable to submit proof of application to

beneficial use, were not unconstitutionally retroactive, because permittee has an inchoate
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right, not a completed appropriation); see also Keller v. Magic Water Co., 92 Idaho 276
(1968).

iii. Authority from other jurisdictions. The Supreme Courts in Utah and
Oregon have both reached the conclusion that a water right does not vest until the license
is issued. Little v. Greene & Weed Investment, 839 P.2d 791 (Utah 1992); Green v.
Wheeler, 458 P.2d 938 (Oregon 1969). The issue in Little was at what point in the
statutory process for acquiring a water right does the right become appurtenant to land.

In order to decide this question, the Utah Supreme Court had to decide whether the water

right at issue became perfected at the point in time when the diversion works were. ... ... ... .

completed and the water was put to beneficial use, or rather when the state engineer
issued the certificate of appropriation (license). The Utah Supreme Court held that the
water right remained inchoate until all of the statutory steps had been completed;
including issuance of the certificate of appropriation. |

The Supreme Court of Oregon reached the same conclusion in Green v. Wheeler,
458 P.2d 938. Green’s predecessor-in;interest (Redwine) had a permit to appropriate
groundwater. Redwine had completed the construction of the well and applied the water.
to a beneficial use (irrigation), but failed to properly notify the state engineer (Wheeler)
of such completion. After the time for completion had elapsed, the state engineer
implemented the statutory process for canceling the permit. Green argued that because
the water had been applied to beneficial use, the right had vested and could not be
cancelled. The Oregon Supreme Court disagreed, holding that “the legislative assembly
intended the water right certificate, not the permit, even when followed by a beneficial
use, to mark the point at which a water right becomes vested.” Id. at 940.

In conclusion, for all these reasons, it is clear that a right to use the waters of this
State remains inchoate until a license is actually issued by IDWR. Furthermore, River
Grove could have sought some form of remedy such as a writ of mandamus back in 1985

if it thought it was being injured by IDWR’s delay in issuing a license.
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2. Conveyance Loss

River Grove asserts that the Special Master erred in recommending the water right

as 1.92 cfs measured at the place of use (i.e. the penstock). River Grove argues that a

coﬁveyance loss 01 0.59 cfs should be added to the water right, for a total of 2.51 cfs: > s s

The State argues that River Grove is bound by the terms of its license, and that because
administrative remedies were not sought, judicial modification of the license to increase
the quantity element in the SRBA is inappropriate. Furthermore, the State asserts that
because the Application for Permit sought to appropriate 2.0 cfs (measured at the point of
diversion), and the permit was approved for 2.0 cfs {measured at the point of diversion)'?,
the maximum possible quantity that can be lawfully decreed in the SRBA is 2.0 cfs
(measured at the point of diversion). River Grove agrees that Idaho law mandates that a
water right is to be measured at the point of diversion, but that IDWR erred when the
license was issued with the quantity of 1.92 cfs measured at the place of use rather than
the point of diversion, and therefore the quantity element needs to be increased to provide
a sufficient amount of water for conveyance loss to be abie to get‘ the 1.92 cfs at the
penstock.

River Grove is correct in its assertion that a water right is to be measured at fhc
point of diversion, not at the place of use. Stickney v. Hanrahan, 7 Ildaho 424, 63 P. 189
(1960)(t0 prevent waste, water must be measured at the point of diversion); Bennett v.
Nourse, 22 1daho 249, 125 P 1038 (1912); Glenn Dale Ranches, Inc., v. Shaub, ‘94 Idaho
585, 494 P.2d 1029 (1972). Despite this longstanding Idaho law, IDWR issued the
license for 1.92 cfs, which is the quantity that was measured by the IDWR field examiner
as the quantity “going into pipeline used for power.” See Trial Exhibit 1 (Beneficial Use

Field Report).

12 The Application for Permit requested 2 cfs from Billingsley Creek, to be diverted at “existing
headgate/diversion to Barlogi ditch to owners ditch.” Although not expressly stated therein, the 2 cfs
requested would have to be the quantity which the permitee sought to appropriate from Billingsley Creek at
the point of diversion. When IDWR approved the permit, it inserted a condition that “[tJhe permit holder
shall either install a measuring device or an access port or provide a certified measurement or computation
of flow based upon system design to be prepared by a professional engineer.” It is unclear from the face of
the Permit as to whether this condition was for the purpose of measuring the water at the place of use or at
the point of diversion. If this condition was intended to provide a measurement at the place of use, then it
would necessarily have to be in addition to the required measurement at the point of diversion.
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On the other hand, the State is correct in its assertion that the maximum quantity
that can be decreed to River Grove is 2.0 cfs, because this is the maximum amount asked
for in the application for permit. An SRBA decree which exceeded this amount would
implicate significant due process concerns in that the permit process is designed to allow
mterested parties to protest the issuance of a pérmit. In other words, it is unknown
whether there may have been interested parties who would have protested the application
for permit if the permit had sought more than 2.0 cfs. This Court cannot bypass the

statutory permit process by awarding more water than was initially requested.

Because Idaho law directs that this water right should be measured at the point of =~~~

diversion, and because this water right cannot be decreed for more than 2.0 cfs, this Court
holds that the water right should be decreed in the SRBA as 2.0 cfs measured at the point

of diversion.

VIIL
CONCLUSION

River Grove was issued a permit to appropriate water for hydropower purposes
with the condition that any rights acquired under the permit would be subordinated to
future rights for any other purpose. River Grove constructed its diversion works and
hydropower facility in light of this condition. If River Grove was aggrieved By IDWR’s
action, it should have protested this action when the permit was issued, and certainly

before it broke the first soil in construction. It would be unfair to other water users who
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may be affected by River Grove’s appropriation if the terms and conditions of the permit
are disregarded after its issuance."

of the license until after IDWR was given the specific authority to subordinate
hydropower water rights under 1.C. § 42-203B. If this complaint has merit, the
appropriate remedy would have been for River Grove to file a writ of mandamus in 1985
compelling IDWR to issue the license at that point in time. However, given the Swan
Falls litigation then in progress, and considering the subordination condition in the
permit, it may have been quite difficult to demonstrate an abuse of discretion on the
Director’s part in delaying issuance of the license.

As to the conveyance loss issue, this Court agrees that the license should have
been issued with the water being measured where it is diverted from Billingsley Creek.
However, because the permit sought to appropriate 2.0 cfs, this is the maximum that can
be decreed for this right. As explained in this opinion, one of the functions of the permit
process 1s to safeguard the rights of other water users who may be affected by new
appropriations. Such water users need to rest assured that a water right acquired under a
permit will not exceed the terms and conditions of that permit. It is the State’s duty as

trustee of the waters of this state to ensure that the permit process is strictly complied

with,

13 Although not raised by the State, it appears to this Court that the evidence of River Grove's conduct in
this case may satisfy the elements of quasi-estoppel. See Obray v. Miichell, 98 Idaho 533, 567 P.2d 1284
(1977); Keesee v. Fetzek, 111 Idaho 360, 723 P.2d 904 (1986). The elements of quasi-estoppel are (1) a
change in position by the party against whom quasi-estoppel is being asserted, (2) which reaps an
unconscionable advantage for that party, or imposes an unconscionable disadvantage upon another, and (3)
reliance on the position formerly taken. In the case at bar, River Grove has clearly changed its position
regarding the subordination of its water right. The fact that River Grove did not object to the inclusion of
the subordination provision in the permit and that the hydropower facility was subsequently constructed in
light of the subordination condition in the permit, demonstrates that River Grove initially accepted the
condition. As to an unconscionable disadvantage to another and reliance on the former position, River
Grove’s failure to timely raise objections enabled River Grove to bypass the due process protections
implicit in the process. Accordingly, prejudice and reliance may be presumed where the State holds the
waters in trust for the benefit of its citizens, and where it is the notice requirements in the permit process
that allow others to evaluate whether they will protest an application, and it is unknown whether any
particular individual may have been disadvantaged by relying on River Grove’s former position regarding
subordination. Further, umder Carntlin v. Carter, 88 Idaho 179, interested parties could have sought to have

the permit vacated.
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IT IS SO ORDERED:

DATED: JANUARY 11, 2000.

BARRY WOOD

ADMINISTRATIVE DISTRICT JUDGE
AND

PRESIDING JUDGE OF THE

SNAKE RIVER BASIN ADJUDICATION
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