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Attorneys for North Side Canal Company and Twin Falls Canal Company

BEFORE THE DEPARTMENT OF WATER RESOURCES
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NO. 01-07011 ) FALLS CANAL COMPANIES’

) WITNESS AND EXHIBIT
APPLICANT: ) DISCLOSURE
Twin Falls Canal Company & )
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)

At the hearing of this matter to be held June 2, and 3, 2010, the North Side and Twin
Falls Canal Companies intend only to call Shelley Keen and cross-examine him concerning the
contents of the pre-filed testimony submitted by him as a representative of the Idaho Department
of Water Resources in this action. As a result, it is very likely that the hearing in this action will
be completed on June 2, 2010.

The following 1s a list of the exhibits that the Canal Companies may rely upon during the
hearing. Copies of the Exhibits are attached.
1) Approved Applicatibn of the North Side and Twin Falls Canal Companics!for hydropower
water right no. 01-7011

2) The October 29, 1993, Beneficial Use Field Report submitted for water right no. 01-7011.




3) The Final Order Issuing License for water right no. 01-7011, dated October 20, 2008.

4) Two representative préposed decrees for water right nos. 02-100, and 02-4000B submitted to
the SRBA cdurt by Idaho Power Company and the State of Idaho.

3) An April 9, 1987 memorandum from L. Glen Saxton to the file for water right no. 01-7011.
6) Selected materials fro;n the IDWR backfile for water right no. 65-12096.

7) A summary of hydropower water right permits not owned by Idaho Power Company and
listing which rights have volumetric limitations, term review or subordination conditions
included in the permits.

8) A summary of Basin 01 hydropower water right licenses listing which rights do and do not
contain volumetric 1imits. |

9) A summary of Idaho Power Company hydropower water ﬁghts statewide listing which do and

which do not contain volume limitations.

Dated this 26" day of May, 2010,

BARKER ROSHOLT & SIMPSON LLP

/Ey\

John K. Simpson, ISB No. 4242

Travis L. Thompson, ISB No. 6168
Shelley M. Davis, ISB No. 6788
BARKER ROSHOLT & SIMPSON LLP
205 North Tenth Street, Suite 520

P.O. Box 2139

Boise, ID 83701-2139

Attorneys for North Side Canal Company and Twin
Falls Canal Company




CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 26™ day of May, 2010, I served a true and correct copy
of the foregoing document, NORTH SIDE AND TWIN FALLS CANAL COMPANIES’
WITNESS AND EXHIBIT DISCLOSURE, upon the following persons via the method

indication below:
~Director David K. Tuthill, Jr. ' U.S. Mail, Postage Prepaid
Idaho Department of Water Resources X_ Hand Delivered
322 E. Front St. Overnight Mail
Boise, Idaho 83720-0098 Facsimile
Garrick Baxter U.S. Malil, Postage Prepaid
Idaho Atty. Gen. Office _X Hand Delivered
P.O. Box 83720 Overnight Mail
Boise, ID 83720-0010 Facsimile

Fax No. (208) 854-8073

Hearing Officer Schroeder via electronic mail.

! T

Shelley M. Davis




EXHIBIT NO. 1




. - AMENDED ' \-.
o/B | {
STATE OF IDAHO . i -
f DEPARTMENT OF WATER ADMINISTRATION yu il
p,ﬂi " APPLICATION FOR PERMIT BEBREVE
To Appropriate the Public Waters of the State of idaho
(TYPE OR PRINT IN INK .
Roith Side Canal Ccmpan.v. 921 N. Lincoln Ave., Jerome, ID 83338
{. Nome of applicam
post office address
2. Source of water sopply . w siﬁbu!ary g_ﬁﬂllmhh_ﬂm—
3. 8. Loeation of point of diversion k__T1 % of SFHALO), ofsmm_m____rowmmp.l’_;-_
b. ¥ water is not consurmed, it will be discharged inh:..____.'@_ﬂ!!ﬂ_ ate pninﬂn._sg_.._!ﬁ
of. % of Section_____ 29 Township_ 10 S, _kenga_21 E. F
4, Warer will 'lha uug for the following purposes: Counties, Idzho.
Ampunt,__q_f;ﬂ r_’E.gmer_purpme from_adan. Y to_Dec 31 (hoth dates inclusive)
Amount _— for. e purpose from o {both dates Intlusive}
Ameunt, — for, e purpose from, (both dates inclusive)
5. Tofal qmnmm;'am“' sriated: *(E:r;?le;};a;; Tde ar per telephons conversatio

1‘\-5 2,000 e/f/s po“t’m% 'P&!: per sacond and!
b-lL
24,0 A/F For Ech day 12, % clfls available ]
a. Dascnpﬂun of dmhes. Aumes, pumps, headgates, am_ﬂsz_ﬂﬂmr_nam._nnns.tmﬂ.pgnsmch_nnd

b.[ﬂs srorage damJ;__ieu. active reservor cupacﬂy__!.a_*g.@__ acre fest; 1otal reservoir
eapacity. 1B, 000  acre feet, materials used in storage dom._cobcreie and earth fi11
Period of year during which storage will oocur o o inclusive.

¢. Proposed well dismater is________ inches; proposed deplh of well . Jent.
7. a. Time required for the completion of the works and épplication oiﬁnwmbmeﬁnmneﬁdaluu
B__3 yours. .
b. Estimatod construction cost is $20.000,000.00 .
B. Description of proposad uses:
2. 1f waeter is not for irrigation. -
(1) Give the ploce of use of &1;& il P e A" o i gg"m“%f,ﬁﬁ:%"_‘ﬂ_s_mm‘
Rerge___ 21 E.Bom Alternate site is ¥t SE Sec. 16, T. 105. R. 19, Twin Falls

{2) Amount of power 1o ba generated: 143,000 hp vncler_150=2[H1 _feet of head. County,
Mt&mtﬁwddgwg mag} is of ggkwﬁ]&‘utﬂim up to 400 ft. of head.

(4! Name of manicipality 1o be served , or number of families to be

supplied with domessic was .
g If waler is %o be used for other purpases describePOtential cooling for thermal power.




;Q) ' b. IF water is for irrightian, indicste screage in each subdivision in the tabulation below:
§
NEW N W SEUh
™. RANGE 7o -
INEYW, WG] SEV, | NEWR ] Wikt SWiG] STV [ NEYW | Wie] SWih | SE% | NEW | NWIK| S| SB3A

= oon B P femes

Tatal number of atres fo be irrigated
c. Describe any other waler rights used for the same purpeses as described above.
~Applicant has none

f di Milner Dam oumed by applicants. Bed of strcam owned
. Ey‘ﬂaﬁ' ’Sf"\’mm%aﬁ‘ gwn'?mgliﬁ a] nts of diversjon.

nd 1o be irrigated or place of use_ jacent to Milner flam. Eventua
COFRRUSHIOn WIS, TPV BT, BRI SHIO0.0F S5, 87 WG EESa, PN, Goprivate
applicort 10 mnke this aum“mgmmm&dem—__




& s 22/ 85m.

1n. Mapofpropouc{pfqed shw:batluhpmpmedpuiniofdmm place of

g e v s
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o BE IT KNOWN that the undersigned hereby makes application for permit o approptiate the puhll:
% watery of tha State of Idaho as hesein set forth.




Publication prepamd WA— Daie ifﬁ’ !2 )
Publication amm
. Pubication appruved# Da .&ZZ,Z_.— R EB E W E@

Priority reduced to Reason APR 1 197
uwwt um maurm

Protests filed by:

Copies of protests forwarded by,

[P

Heering held by______Date Lo
Recommended for denial by_vh £

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER ADMINISTRATION

This is to certify that | have examined Application for Permit to appropriste the puhl'l.e waters of tha State of
Idaho No._ 01-7011 | and said spplication is herehy_APPROVED
1. Approval of said applicetion is subject to the following limitations and conditions:
— . a. SUBJECT TO ALL PRIOR WATER RIGHTS.
) b. Proof of conatruction of works and application of water 1o beneficial use shall be submited on or
before JUE_I : 19_82 |
c. Other: A e P - p
nwmmw the divertmmrks-

2. Denial of said application is for the following ressons:

Witness my hand this .Z2F"_day of ____June a9 17,
- .

HTIOE




- I - -gr o |._.n5
o h_.’_:,&rl‘. lr.tm

. . @ )EOEIVE]
’ - STATE OF DAYD . <
DEPARTMENT OF WATER ADMINISTRATION  SEp 14 117

':) ' . Depattousat of Water Resourss
APPLICATION FOR AMENDMENT . .
1

==

PepEmit N, _f_}}-7011

North Side Canal Compapy, Ltd.
Comes now Twin Falls Canal Company ol {addrese)
921 North Lincoln Avenue, Jerome, rdaho 83338 '
P. O. Box 326, Twin Falls, Idaho 83301 . ond rcpresents to the Director of

the kitho Deprtmont of Water Adprinistration:

Thitt b is the ewner aud holder of Permit 1o Appropriate e Public Waters of 1w Satc

of Kaho No. 01-7011 . and requests that the permil and permit map b chinged as

{ollows:
! 1. Point of diversion: i !, Sec. Twp.
Rge. - B.M.. County of . Other points of diversion:
] (No Change)
P 2. Period and nature of use: (rrigation, domeslic, stockwatering, industrizl, ote.)
{ ’) . (No Change in pericd of nature of use)
e Ameount - for twrposes from to fhoth dates inclusive)
Amount for purpuses from 1] (hoth dates inclusive) -
Amount for mirposes from n (oth dntes imlusive)
Ampunt * b purpuses from w {both gales incjusive) -

{cle oy scre feet poer awnum)

S.0 Paee of use or bynd 1o be irrigated:

=T=\;=m ;M SEC NE o, s»'% S, TOTALS
e ow % Jow e v e W vsw B e v i few v Jee W e W pw e Jse v,
-
— . P1 B B.M.
- 0 1T.s.m.
. DUNTY, |IDAHO _
y T T - T

Tolrl munbher of acree Lo be irrigated




» - Q

Cempleie T tollowing map by showrmg Bnd ambepoint ol diversion 12 propeod by s

rneghnent Sl eoere sibdivishins  toawnships, minges and iteles,

e R

3
3
2
)] ‘ -

Senle. 2 inches viper]l §omile
‘That m o will be injured by soch ehtinge, and skt sueh chne- will bn: muigdee permit

holders ewh Tisk,
Signed al Twin Falls, Idaho - this ﬁ day ol __Septemher . I'¥7._
{sigmaturc)

Boldexr of P £ Atto:
min§ ower_of A rn

s Capal C X ﬂd
o aia AT }A%FR‘?E[ ;'I:;S::f"ﬁi\l':l'jftdlﬁ

: Hoxr Side
ACTION OF THE DIRECTOR, DEPAIVPMENT OF W
: Chief, Operatlons Bureau .. FResources
7. BOBBY D. FLEENDR . DIRRODIN- of the Ihpairtrn ml of Water WWMI.G(’

APPROVE the mbove application for amendment on Permit No. 01-7011.

hervin

September . 19 77

Wile-ss oy hand this 25 iy of

. irveteTr
Chief, Operations Bureau
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PARRY, ROBERTSON DALY & LARSON

R. P, PARRY THE IDAHO FIRSY NATIONAL BANK Bt E% E@
T. M. ROBERTSON P. 0. BOX 825

:::: :::;: o TWIN FALLS, IDAKO 83301 TELEPHONE
7333728

€. &_ MaINTYRE W

JOHN L COLEMAN - “Nf &

THOMAS 0. NELSOW . OUR FILE NUMBER

w0 o g TS

FRED D. DECKER W

ROBERT C. PAWE _ pepatt Wﬁm

o EVAN ROBERTSON May 3, 197?

Department of Water Resources
1041 Blue Lakes Bivd. North
Twin. Falls, Idaho 83301

Attention: Alan Merritt

Re: Milner Dam Filing - TFCC-NSCC
Dear Alan:

Enclosed are redone pages 1.and 2 of the Milner
Dam application. Also enclosed are original power of attorneys
authorizing me to consent to amendments to the permits on
behalf of both companies. Please keep copies of these
available as they might concern other filings made by the
companies.

‘ 1¥ necessary to label page 1 "amended", please
feel free to do sc. Also double-check the changes that were
made pursuant to our previous conversation.

Thanks for'your cooperation.
Sincerely,

(Lﬂ l 4’4‘-‘7

JOKN A, ROSHOLT- = -

=gAR:byg

nciosure

i

e——
—

il

K




July 1, 1977

Re: Permit No. 01-7011

North S{de Canal Company
921 Lincoln Ave.
Jerome, ID 83338

Twin Falls Canal Company
P. 0. Box 326
Twin Falls, ID 83301

Dear Sirs:

Enclosed is a copy of your approved Application for Permit No. .
your attention to the conditions of approval as listed on the fﬂﬂ\zg:ﬁpage.

We direct

Be sure to note that a special condition regquiring you to install and maintain 2

measuring device at your poi
are enclosing a Tetter descr
this office.

Sincerely,

BOBBY D. FLEENOR
Chief, Water Rights

Enclosure: gp_y o.f permit

[ amun

nt of diversion has been placed upon your permit. We
jbing different types of measuring devices accepted by
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CHARLES

B

ENGINEERING

Cuaziks E.
Brockway,
PuD., P.E.

706 SUNRISE
BouLEvarD
NorTH

TwiN FaLLs,
Ipano 83301

20847330938

et

| E’BE%EHWE@ l- ¥ recenve
~ NOVO 1 fo39

0CT 29 1993 Depertmant of Watar Regources
Degartment of Water Ressurces '
Southern Region Office

October 29, 1993

Mr. Loren Holmes

Idaho Department of Water Resourses
220 Shoshone Street East

Twin Falls, ID 83301

Subject: Beneficial Use Examination-Milner Power Plant SRR
‘Permit 01-7011 Twin Falls Canal Company and Northside Canal
Company

Dear Loren:;

Enclosed is the completed Beneficial Use Field Report for the Milner
Power Plant under Permit 01-7011. Please let me know if additional
information is required,

4

Sino?Jy

y23

C.E. Brockway P.E
Enclosure

cc. Glen Brewer, Idaho Power Company
John Rosholt

"EXHIBIT

L




Form 219 ’
o @ | ¢
STATE OF IDAHO .
DEPARTMENT OF WATER RESOURCES

BENEFICIAL USE FIELD REPORT  Department of Water Resources

A. GENERAL INFORMATION

Permit No. 01-7011
North Side Canal Company - 208 324-2319
1, Owner: Twin Falls Canal Company Phone No. _208 733-6731
Current Address:

2, Accompanied by: __ Randy Hill

EXAM DATE :_10/6/93,10/21/93
Phone No. _ 432-6681
Relationship to Permit Holder: __Chief Operator of Power Plant for Idaho Power-Company

a. Source: Snake River tributary to __Columbia River
8. OVERLAP REVIEW

Address: ___Rt, 1 Box 144, Muyrtaugh ID 83344

1. Other water rights wrth the same place of use:  None

2. Other water rights wlth'the same point of diversion:___Trrigation diversions from Milner Reservoir
(see appended 1ist) .
C. DIVERSION AND DELIVERY SYSTEM

1. Point(s) of Diversion:

Ident | Gov't _
No. Lot Vo | W | va | Sec. | Twp. | Rge. | County | Method of Determination/Remarks
NE|SE| 120 1108 |p1E  |TwinFalld USES Quad - Main Power House
SW | NW 28 |108  |21f TwinFa]'Ij USGS Quad - Auxilliary Power House
2. Place(s) of Use: Indicate Methad of Determination USGS Quad
WP RGE| SEC NE NwW sw SE Totals
105] 21e| 30 Pl
10s] 21E] 29 P

AN




3. Dellvery System Diagram: Indicate all major components and distances between components. Indicate welr
size/ditch size/pipe Ld. as applicable. .  See attached exhibits A and B.

T T T T 1T

I I O Y Y

Scalee 1° =
_X__ Copy of USGS Guadearige Afiached Showtng lcation(s} of — Parial Photo Attached _X_ Photo of Diversion and System Altached
pointie) of dhversion and ece(s) of s ki), {required for inigation of 10+ ecree)
a .
Weil or Diversion Pump Serial No. or

identification No.* Motor Make Hp | Motor Serial No. | Pump Make Digcharge Size

=Cade 0 comespond with No. an map and asrisl pholo

D. FLOW MEASUREMENTS
1.

Measurement Equipment Type Make Model No. Serlal No. | Skze Cafib. Date
Acoustic Flow Meters See attached narrdtive '
USGS Streg Gage




E. NARRATIVE/REMARKS/COMMENTS
See attached narrative

Have conditions of permit approval been met? X _ yes o |

JAN 1 01994




F. FLOW CALCULATIONS Addttional Computation Sheets Attached

Measured Method:

Acoustic flow meter - Data on Hydromet
Unit 1 4398.0 cfs :
Unit 2 1091.2 cfs
5489.2
Unit 3 _225.5
Total 5,714.7 cfs

G. VOLUME CALCULATIONS
1. Volume Calculations for irrigation:

Vin = (Acres Irrigated) x (imigation Requirement) =

Vor= [Diversion Rate (cfs)} x (Days in Irrigation SGasqn) X 1.9835 =

V = Smaller of V4 and Vg =

2, Volume Calculations for Other Uses:

H. RECOMMENDATIONS

1. Recommended Amounts

Beneficial Use ’ Period of Use Rate of Diversion
' From To Q (cls)
Hydropower Jan 1 Dec 31 571417

Annual Volume
V (afa)

Totals: 5714.7

2. Recommended Amendments

_X_Change PD. as reflected above ___ Add P.D. as reflectedabove ___ None ™™
_ Change P.U. as reflected above ___ Add P.U. as reflectod above ___ Other
1. AUTHENTICATION

Field Examiner's Name _ Charles E. Brockway Date __ 10/29/93

Reviewer ‘ Date




WATER RIGHTS EXAMINER'S REPORT NARRATIVE
Permit No. 01-7011 Amended

Owner: North Side Canal Company and Twin Falls Canal Company
Examiner. C.E,. Brockway P.E. |
Date: October 26, 1993

The field examihation for beneficial use on Permit No 01-7011 was performed
on October 6 and October 21, 1993. The examiner was accompanied on the
site inspection by Mr. Randy Hill, Chief Operator for the Milner Power Plant.

The hydropower facility consists of two power houses diverting from the Snake
River at Milner Dam. The main power house utilizes approximately 1.2 miles of
an expanded Twin Falls Canal Company main canal as the forebay whereas the
auxiliary power house diverts directly from Milner Reservoir on the north side of

" the radial gate spillway structure on the north side of the Snake River, see
Exhibit A. The Twin Fails Canal Company main canal control gates are located
just upstream of the penstock intake structure for the main power plant. No
irrigation diversions occur upstream between the penstock intake structure and
Milner Reservoir, however, numerous water rights for irrigation diversions from
Milner Lake are on file (see attached list). The diversion for the main power
house, Units 1 and 2, is from Milner Lake in the NE1/4, SE1/4 Sec 29 through
the Twin Falls main canal to a point of rediversion and use in the SW1/4 NE1/4,
Sec 30 T10S R21E BM. The diversion for the auxiliary power house, Unit 3, is

~ located in the SW1/4 NW1/4 Sec 28 T10S R21E BM with the power house in the
SE1/4 NE1/4 Sec 29, see location map Exhibit A and USGS Quad sheet, Exhibit
B.

The main power house includes two Kaplan turbine units, No 1 and No 2 and the
auxiliary power house includes one vertical propeller unit with specifications as

shown in Table 1. %Eﬂ:—ﬂ e
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Milner Power Plant PermRgX-7011 10/28/93 Page 2

Table 1 Generating Unit Specifications

Turbine Unit 1

Serial No. M220234-1

NetHead  ~ 148.0f

Rated Capacity , 46,53,0, kW._.

Rated Discharge , 4000 cfs

Manufacture 19900

Date

Manufacture Toshiba Corp-Tokyo

- Japan '

Type VK-1RS Variable
blade Kaplan

Minimum 800 cfs

Discharge

Generator

Serial No. 210-9585

Rated Capacity 49,000KVA

Power Factor  0.95

Normal Speed 200 rpm

Runaway Speed 540 rpm

Manufacture 1991

Date

Manufacture E B Power Generation
Drammen, Norway

Type SAV 540/130/36
Synchronous

A 17 ft diameter and a 9 ft diameter penstock convey water from the fg
the turbines in the main power house. Each penstock is equipped with an vl

Unit2
M220234-2

148.0 ft

11,540 kW

1000 cfs

1990

Toshiba Corp-Tokyo
Japan

VK-1RS Variable
blade-Kapian

180 cfs

210-9586
12,700KVA
0.95 |

400 rpm
1070 rpm
1991

Unit3

24

56.4 ft

1130 HP.

200 cfs

1992

Hydro West Group
inc. Bellevue WA

Vertical Propeller

911071-01
833 kW

604 rpom

1992

E B Power Generation Ideal Electric Co

Drammen, Norway
Synchronous

Mansfield, Ohio

Polyphase Induction |
Exposed

y-10

a7 .q
b

JAN 1 OW |




Milner Power Plant Pennm-'!m'i 10/28/93 Page 3

Accusonic flow meter located just upstream of the turbine units, see Exhibit C.
Discharge from the auxiliary power house enters the Snake River below Miiner
Dam and is measured by the U.S. Geclogical Survey stream Gage, Snake River
at Milner, located below the county road bridge approximately 1/4 mile
downstream of the dam. Table 2 shows the specifications of each meter and the
manufacturer's specification sheet is included as Exhibit D. ' :

Table 2 Flow Meter Specifications

Unit 1

Type Acoustic

Manufacturer  Accusonic Division
ORE International
Falmouth,
Massachusetts

Model 7410

Serial No. - 479

Rated 1)0.5 % w/8 paths

Accuracy

Service U.S. Geological
Survey Telemetered
on Hydromet

Unit 2 Unit 3
. Acoustic Rated Open
Channel
Accusonic Division
ORE International
Faimouth,
Massachusetts
7410
478
)0.5 % wi8 paths
U.S. Geological U.S. Geological
Survey Telemetered Survey
on Hydromet Telemetered on

Hydromet

The acoustic meters are checked by the U.S. Geological Survey using their
portable acoustic meter. Periodic measurements are obtained by the U.S. G.S.

field office in Twin Falls.

This exam was conducted during efficiency testing of the turbine-generator units.
Both Unit 1 and Unit 2 were ramped up beginning the evening of October 20,
19893 and reached maximum generation flows between 1:00 and 2:00 p.m. on
October 21, 1993. Unit 3 was operated at essentially constant flow of 225.45 cfs
for the entire period. Exhibit E is the hydrograph of the flow of each of the three
units obtained from the U.S. Bureau of Reclamation Hydromet system on
October 22, 1993 and Exhibit F is the tabular discharge and wmbi%c}ischarge

w




Milner Power Plant Pemﬁ-'mﬁ 10/28/83 Page 4 G

for all units for the 24 hour period on October 21, 1983. The maximum
combined flow of 5714.7 cfs occurred at 1:30 p.m. on October 21, 1993. No
alterative discharge measurement method is available.

The certified USGS measurements are shown on the letter from Mike Campbell,
Twin Falls Field Office Chief on Exhibit G. No measurements were made by the
USGS during the field exam.
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EXHIBIT B
PERMIT 01-7011
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EXHIBIT D
PERMIT 01-7011
MILNER POWER
PLANT

”“‘?"’ Accuracy
The accuracy of the rate indication

be plus or minug 0.5 percent of
actual flow for all flows with velocity
above 1 foot per second and up to
maximum flow, provided the
flowmeter is installed according to
Accusonic specifications in a section
of pipe with a minimum of ten
diameters of upstream straight pipe.
For instaltations having between four
and ten diameters of siraight pipe
upstream of the meter section, four
crossed paths (eight paths total} are
required to maintain an accuracy-of -~
Y plus or minus 0.5 percent of flowrate.

To assure the specified accuracy,
the flowmeter integrates the four
velocities for edeh theasGrament -
plane (one for four path, two for four
crossed paths) 10 calculate flowrate.
Where crossed paths are used, the
flowmeter softwafe is désigned to
utiize velocily information from each
plane of trangducers to quantify and
corect for crossflow.

Tero Path Systom

For a two path system installed with
eight dlameters of straight pipe
upstream and two diameters of
straight pipe downstream, the
accuracy of the rate indication and
totalization of flow is specified to be
plus or minus 1.5% of actual flow for-
all flows with valocity above 1 foot
per second. .

and totalization of flow is specifisd to

Power Requirement Optlons
115 VAC 2£10%, 50/60 Hz

220 VAC 310%, 50/60 Hz

100 VAC 1£10%. 50/60 Hz
12VDC +2.7V -1.8V

Enclosurs Options
NEMA 4 Wall Mount
NEMA 4X Wall Mount
Shock Mounted Portable
Chassis {for 19" Rack)
19" Rack Assembly

Enclosure Dimengions

NEMA4 30"hx24"wx12'd

Shock Mounted Portable 24" h x 25" wx 27°d
Chasgis 0.5 hx 10°wx22'd

Measurement Optlons
Cpen Channal

Pipe Flowing Full

Pige Flowing Partially Full

Display Options
14 Digit LED
8 Digit LED
. Flowrate
Totalized Flow
System Status
Any Parameter or Variable

RS-232 ASCH Ten Variable
Repnrt Format
Puised Totallzer Output

Number of Acoustic Paths

1-8B
r\ i

Number of Pipes

tor 2

Environmental Requirements

Storage:

0*-140°F

0% - 85% Relative Humidity
Operation:

35° - 140° F*

Oscillator Fregusncy
B0 MHz

Power Consumption
35W maximum

JAN 10 1994

* With eight path, clamp-on systems or partially full pipes, only one pipe can be maasured.
* Heaters and air-conditionsis can be added fo certain enciotures to expand this range.
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Milner Hydropower Facility |

!

J

Flow data from USBR Hydromet System - Dctober 22, 1993

. i [Hydrapower Plant
Date-Tima  [Unit3  [Urit1  [Unit2 [TetalQ
10210:00] 22545| 1852.28] 14.28) 2002
10/21-0:15]  22545{ 1946.27] 14.29] 218801
10121-0:30] 225.45| 2029.3] 1392] 2268.87
10/21-0:45|  22545] 211986 13.92) 2350.03
1021-1:00] 22545] 219538] 13.92] 243473
10/21-1:15]  22545| 228327 13.92| 252264
10021-1:30) 22545 2393181 14.28] 28323
10/21-1:45] 22545] 2510.38] 14.29] 2750.12
10/21-200] 22545] 2617.82] 13.82[ 2857.18
1021295 22545] 272181  13.82] 2060.98
10/21-2:30] 22545] 284981 1392] 3089.18
10/21-245] 22545] 285071 13.82] 3198.07
10i21-3:00( 22545 307448] 1392{ 331385
10/21-3:15] 22545 32039 10.62] 3438.97
10/21-3:30] 225.45| 3318.68] 14.29] 3553.42
10/21-3:45] 22545 341392 14.20] 3653.66
1021400 22545 352991 13.92[ 3769.28|
10/214:15| 22545] 36337 13.92] 387307
10/214:30] 225.45] 3730.5] 1392 396052
10/214:45) 22545 3869.35] 13.92| 2108.72
1021-5:00] 22545 398656 13.92] 4225.93
1021515 22545 3996.33] 14.29) 423607
10/21-5:30]  22545| 4004.88] 13.82] 424425
10/21-5:45] 225A45] 4006.1] 14.29] 424538
10121-6:00] 22545] 406593 1392] 43053
10/21-6:15] 22545] 388278] 1392] 412215
10/21-6:30] 22545 372527| 14.29] 3965.01
1021-6:45] 225.45] 3801.95] 1392 3841.32
10/21-7:00] 22545| 351892 13.92] 375829
1002-7:15|  22545] 341147  13.92] 3650.84]
10121-7:30] 225450 24188] 975.08] 3819.34
10)21-7:45] 225.45) 2438.34] 1021.24] 3685.03
1021-8:00] 22545 2399.26] 1013.55] 3638.28
10P21-8:15| 22545] 2413.92] 1012.82| 3652.19
10/21-8:30]  22545] 24127] 101245 36506
10/21-3:45] 225.45] 2420.02] 102857| 3674.04
10/21-9:00]  22545] 2423.88] 1026.74[ 3675.87
10/21-9:16] 225.45| 2495.72] 102344] 3744.61
10/21-8:30] 22545] 2670.33| 1027.11| 3922.88
10:21-9:45]  22545| 2703.685] 1027.11] 445
10/21-1000] 225.45| 3542.12] 224.18] 3991.75
10/21-10:15] 226.45| 3615.38] 321.98] 416281
10/21-10:30]  225.45| 376558 484.47] 4455.48
10/21-10:45]  225.45] 3945.05] 493.41] 486291
10/21-11:00| 22545 4787.05 4715.8
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1021.11:15]  22545| 447292 131.87] 477124
10/21-11:30]  225.45| 440903] 300.37] 4934.85
10121-11:45]  225A5| 440648| 455.31] 5081.24
10j21-12:00] 225.45| 4¢73.92] 605.88) 5245.23
10121-12:15|  225.45| 4405371 767.03{ 5397.85
10/21-12:30] 225.45| 440415| 914.65] 5544.25
1021-12:45] 22545 4393.78] 1081.32] 5699.93
10/21-13:00]  225.45| 40048 107912} 5705.05
1021-13:15]  225.45| 4380.95| 1081.88] 5688.08
1021-13:30]  22545] 439504| 1091.2v| S714.7
10121-13:45) 22545 4377.28] 107656 5675.29)
10/21-14:00]  22545| 4217.33] 108058] 5523.36]
10121-14:15] 22545 4045.17| 1087.76] 5338.38
10/21-14:30] 225.45| 3877.9] 1069.95) 5173.31
10121-14:45]  22545| 3748.03| 107682 50484
10211500 225.45| 3852.01] 1078.02] 4955.48
10/2115:15]  22545) 3514.04] 10685] 4807.99
10/21-15:30) 22545 3377.29] 1073.63| 4676.37
10/21-15:45| 226.45] 325386] 1078.92] 4556.33
10/21-16:00]  225.45; 3120.88| 1082.05| 4428.38
1021-16:15]  22545| 2973.14| 1078.75] 4277.34
10/21-16:30 223| 2819.28] 1075.00) 4117.38
10/21-16:45 223 265567 1067.78] 394643
10/21-17:00 23| 25409 1054.21] 3818.11
1021-17:15 223] 2428.13 10203] 3678.43
10/21-17:30 223| 2462.76| 1031.87] 3717.63
10/21-17:45 223] 4127] 10315 36672
10/21-18:00 223] 2301.58] 1035.16] 3558.74
10121-18:15 223| 2197.8] 10328 34534
10/21.18:30 223] 2208.79] 1034.08] 346585
10{21-18:45 223] 2211.23] 1030.04] 3464.27
10121-19:00 223| 2205.13] 1034.43] 346256
10/21-13:15 223 2208.79) 1031.87] 346366
10/21-18:30 223] 2191.68] 1031.13] 344582
10121-19:45 223] 2191.69] 99743 341212
10{21-20:00 223] 318559 1485 342324
10/21.20:15 223| 307938 1392] 331628
10/21-20:30 223| 4017 13.82] 3177.00
10/21-20:45 223] 21029 1392 3056.21
10/21-21:00 223| 268254] 1392} 2919.46]
10/21-21:15 223| 258241] 1392 2819.33
10/21-21:30 223 246154] 1392 2898.46
10/21.21:45 223 234788 1428] 258527
10121-22:00 230 225397] 1392] 2490.89
10/21-22:15 223) 21453 1392 2382.23|
10/21-22:30 223 208029 1382 271721
10/21-22:45 223] 194749] 1392 218441
10/21-23:00 223| 188447 1382 210138
10/21-23:15 223 17791  13.82] 2015.92]
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1021-23:30

i719.17

13.92

1956.09

10721-23:45

1837.36

13.92

1874.28
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Umted Stai;es Department of the.Interior ﬁﬂ=

GEOLOGICAL SURVEY . %
U.S. Geological Survey, WRD 7 -
P.O. Box AC; EXHIBIT G
Twin Falls, ID 83303 PERMIT 01-7011
Phone - 734-0168  MILNER POWER
‘ PLANT
October 6, 1993
Milner Power Plant
Rt #1, Box 144 .
Murtaugh, ID 83344
Dear Randy:
The following is a list of measurements made on the lower Milner Power Plant:
UNIT #1 UNIT #2°
[Nov.10,1992 e o 408 cfs ;
" Nov. 12, 1992 © 4090 cfs . 0
Dec. 22,1992 1040 cfs 0
Jan. 21,1993 0 6.68 cfs
{ Feb. ‘1,193 0. 566 cfs
-Mar. 10, 1993 0 : 502 cfs
* May. 21,1993 ;! 2870cfs 0
' June §8,1993; © 3900 cfs: " 960cfs
July 29,1993 " 1380cfs, - - 0
Please call if you have any questions.
Sincerely,
Mike Canmpbell :
Field Office Chicf Ez g“ﬁ@ LY y
) FaT ,-t!gﬁg.‘m ,
AN 1 0 1994
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Perm;it 01-7011 Milne™®ydro

Milner Main Power House
Penstocks and Acoustic Flow Meter Taps
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Milner Main Powerf House

Forebay and Twin Falls Canal Co. Gates
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01-04059
01-00005
01-00016
01-02015
01-07123

01-07084B.

01-07011
01-07010B
01-07010C
01-07010A
01-07011
0107124
01-07022
01-07058
01-07011
01-07011
01-02069

193R.CV.93

BO.D.’s FROM MILNER

§29

01-00212
01-00213
01-00215
01-00220
01-07011
01-00004
01-00010
01-00209
01-07071
01-07011
01-07011
01-07063
01-07009
01-07011
01-00017
01-00009
61-02050
01-07b68

0107072

T.10S. R. 21 E.

§30
0-







BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF LICENSING WATER
RIGHT PERMIT NO. 01-7011 IN THE NAME
OF TWIN FALLS CANAL COMPANY AND
NORTH SIDE CANAL COMPANY

FINAL ORDER

' e N St

On September 5, 2007, the Director of the Idaho Department of Water Resources
(“Director” or “Department”) issued a Notice of Intent to Issue License (“*Notice™) for water right

permit no. 01-7011. Based upon the files of the Department in this matter and the Director’s. . .. .

understanding of applicable law, the Director finds, determines and orders as follows:

FINDINGS OF FACT
L Procedural Background

1. The North Side Canal Company and the Twin Falls Canal Company (“Canal
Companies™) filed with the Department on March 30, 1977, application for permit no. 01-7011
to appropriate 12,000 cfs of the public waters of the state of Idaho from the Snake River to be
diverted at Miiner Dam and conveyed to a power plant adjacent to the Snake River downstream
from Milner Dam, to be used for hydropower generation purposes.

2. The Department published notice of application for permit no, 01-7011 on May
19 and 26, 1977, in accordance with the requirements of chapter 2, title 42, Idaho Code, and no
timely protests to the application were filed in response to the published notice.

3. - The Department issued water right permit no. 01-7011 (the “Milner Permit”) to
the Canal Companies on June 29, 1977, authorizing the diversion at Milner Dam of up to 12,000
cfs of water from the Snake River for hydropower purposes. The permit required that proof of
beneficial use was to be submitted by June 1, 1982, The permit contained a condition ﬁequmng
installation of a measuring device but did not contain & subordination condition.

4. On September 14, 1977, the Canal Companies filed an application for amendment
of the Milner Permit to “include additional alternate points of beneficial use for power
purposes.” The Department approved the requested application for amendment of the permit on
September 28, 1977.

EXHIBIT

g
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5. On March 31, 1982, the Department approved an application for extension of time
that extended the due date for proof of beneficial use to June 1, 1987.

6. On February 26, 1987, the Canal Companies filed a second request for extension
of time. On approximately November 18, 1987, the Department approved the second extension
‘of time request, extending the due date for proof of beneficial use to November 1, 1990. The
extension of time approval states that it is approved with the following condition added to the

permit:

The rights for use of water acquired under this permit shall be junior and

subordinate to all other rights for the consumptive beneficial use of water, other

than hydropower and groundwater recharge within the Snake River Basin of the

state ofIdaho that arc initiated later-in-time than the priority of this permit and

shall not gwe rise to any right or claim against any future rights for the

consumptive ‘beneﬁcml use of water, other than hydropower and goundwaner :

recharge within the Snake River Basin of the state of Idaho initiated later-in

than the prior‘ity of this permit.

IDWR. approval of Reqmsr Jor Extension of Time filed February 26, 1987. See Letter from
former IDWR Du'octt‘)r R. Keith Higginson to John Rosholt dated November 18, 1987.

7. On Oqtober 30, 1990, the Department approved a third application for extension
of time that extended the due date for proof of beneficial use to May 1, 1992. The application .
for extension stated that the Federal Energy Regulatory Commission (“FERC”) issued the Canal
Companies and the Idaho Power Company a license for Milner Project No. 2899 on December
15, 1988 (45 FERC ‘[ 61,423). The FERC found that the issuance of a license for the project is
consistent with the zem minimumi flow below the Milner Project required by the Idaho State
Water Plan, “since the license would not require that minimum flows be provided below
Milrer.” Id. at 28.

8. On A]ln'il 28, 1992, the Department approved a fourth application for extension of
time that extended thr proof of beneficial due date to November 1, 1993.

9. The Canal Companies submitted proof of beneficial use for the Milner Permit on
November 1, 1993, pursuant to Idaho Code § 42-217. The field examination report completed
by Charles E. Brockway, P.E. on October 29, 1993, recommended that the water right be
licensed for a total dwersxon rate of 5,714.7 cfs at Milner Dam for hydmpower use at the power
plant located below Milner Dam. : -

10, Proof ‘ot' beneficial use having been submitted under the permit, the Department is
prepared to issue a hcense for the water right pursuant to Idaho Code § 42-219. Counsel for the
Canal Compames has orally requested that the Department issue a license for the water right.

11. The DLpnrtment received written requests for notice for an opportunity to be
heard on the form of the subordination condition to be included on the license for water right no.
01-7011 from the Bingham Ground Water District on January 11, 2007; from the Idaho Ground

FINAL ORDER - Page 2




Water Appropriators, Inc. on February 7, 2007, for and on behalf of its ground water districts and
other membexs, represented by the law firm of Racine Olson Nye Budge & Bailey, Chartered;
and from the Mud Lake Water Users, Independent Water Users, Jefferson Canal Co., Monteview
Canal Co., and Producer’s Canal Co., on April 16, 2007, represeated by the law firm of Holden,
Kidwell, Hahn & Crapo, P.L.L.C.

12.  Following the request from the Canal Companies that a license be issued, the
Department issued a Notice of Intent to Issue License, dated September 5, 2007, in which it
stated that it was prepared to issuc a license for the water right, pursuant to Idaho Code § 42-219.
In the Notice, the Department advised the Permit Holders that it would accept and consider
written comments from interested parties “addressing the form of the subordination condition
that should be mcluded on the license.” Such comments were to be postmarked no later than
October 10, 2007.! o

13.  Inresponse to the Notice of Intent to Issue License, the Department received
written Comments from 39 water distribution entities addressing the form of the subordination
condition that should be included on the license for water right no. 01-7011.

14,  On September 28, 2007, the Canal Companies filed a Petition for Peremptory
Writ of Mandate (“Petition™) in district court, requesting an order prohibiting the Director from
considering comments submitted pursuant to the Notice and compelling the Director to issue a
license in conformance with the permit. The Department responded by filing a motion to.dismiss
which was granted on January 25, 2008.2 The dismissal order of the district court was not

appealed.

i15.  Intheir Petition, the Canal Companies alleged that based upon their compliance
with the terms of the permit and the submission of proof of beneficial use in 1993, the permit
represented a valid, enforceable and vested water right under Idaho Law. Petition at 15. The
Canal Companies further alleged that the Department’s “attempt to modify or add conditions that
would now restrict the use of the water right at this point in time constitutes an unconstitutional
- and prohibited taking of [Canal Companies'] property without just compensation.” Id.

16.  The district court rejected the Canal Companies’ argument that the issuance of the
license by the Department following submission of proof of beneficial use is simply a ministerial
act. Writ Dismissal Order at 10. The district court ruled:

Simply because there is a prior agreement in place with respect to the form of the
subordination remark does not make the duty to issue the license ministerial. K a
determination is made contrary to the terms of the agreement then the issue of the
effect and enforceabﬂ:ty of the agreement can still be raised with the Director and
through judicial review if necessary.

Id.

! See Conclusion of Law 2, infra.
2 North Side Canal Co., t al v. Tuthill, (5% Jud. Dist., Gooding Co. Case No. CV 2007-1093) (Order Granting
Motion to Dismiss Petition for Writ of Mandate Jan. 25, 2008) (hereinafter “Writ Dismissal Order”).

FINAL ORDER - Page 3




17.  Canal Companies thereafter submitted to the Department a copy of their Petition,
including the accompanying exhibits, as their comments for consideration by the Director in this
matter. Letter to Director David R, Tuthill, Jr. from John K. Simpson (Jan. 31, 2008).

18.  Canal Companies seek to have water right no, 01-7011 licensed with the same
subordination condition as that in the Milner Permit, which subordinates water right 01-7011 “to
all other rights for the consumptive beneficial use of water, other than hydropower and
groundwater recharge within the Snake River Basin of the state of Idaho.™

19.  If the Director were to issue the license for water right no. 01-7011 with the
subordination condition sought by the Canal Companies, the right holder would be entitled to
seek administration, including curtaxlment, of j ]umor-pnonty mcharge water rights dlvemng
above Milner Dam.

20.  In most years, requiring that a flow of 5,714 c.f.s. be available at Milner Dam
before junior-priority recharge water rights located above Milner Dam would be allowed to
divert would foreclose most recharge diversions upstream from Milner Dam for purposes of
recharging the Snake River Plain aquifer.

IL The 1928 Constitutional Amendment

21.  The constitutional debates over section 3 of article XV of the Idaho Coastitution
reflect that the delegates recognized that if hydropower uses of the state’s water were not limited,
hydropower potentially could preclude agricultural development.*

22.  Renewed concerns involving the use of water for hydropower purposes in the
1920s led to an amendment of section 3, article XV of the Idaho Constitution adopted in 1928,
which provides that “the state may regulate and limit the use [of water] for power purposes.”
Idaho Const. Art. XV, § 3 (including “Compiler’s notes” for the 1928 amendment).

23. In 1985, in response to the Swan Falls controversy, the Idabo Legislature
authorized the Director to subordinate a water right license for hydropower purposes to
“subsequent upstream beneficial depletionary uses.” Idaho Code § 42-203B(6).

IIl. The State Water Plan .

24.  Section 7 of Article XV of the Idaho Constitution was ratified in 1964 and
amended in 1984, and provides for a “State Water Resource Agency” empowered to “formulate
and implement a state water plan for optirnum development of water resources in the public
interest.”

! ? Water right permit no. 01-7011.
* 11 PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL OONVENTION OF IDAHO 1889, 1125-26 (LW, Harted,,
1912). .
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There shall be constituted a Water Resource Agency, composed as the Legislature

may now or hereafter prescribe . . . . [Tlhe State Water Resource Agency shall

have power to formulate and implement a state water plan for optimum

development of water resources in the public interest. The Legislature of the State

of Idaho shall have the authority to amend or reject the state water plan in a
. manner provided by law.

Idaho Const. Art. XV, § 7.

25.  In 1965 the Idaho Legislature thus established the idaho Water Resource Board: =
“Pursuant to the provisions of article 15, section 7, of the constitution of the state of Idaho, there
is hereby established as the constitutional water agency within the department of water resources
the Idaho water resource board . . . .” Idaho Code § 42-1732. The Legislature has authorized the
Idaho Water Resource Board to formulate “a comprehensive state water plan,” subject to
legislative approval:

The board shall, subject to legislative approval, progressively formulate, adopt
and implement a comprehensive state water plan for conservation, development,
management and optmmm use of all unappropriated water resources and
waterways of this state in the public interest. ... The comprehensive state water
plan shall be based upon studies and public hcatings in affected areas at which all
interested parties shall be given the opportunity to appear, or to present written
testimony in response to published proposals for such policy programs and
. proposed designations,

Idaho Code § 42-1734A(1).

. 26.  The “comprehensive state water plan” contemplated by the Idaho Constitution
and Idaho Code § 42-1734A(]) is entitled the “Idaho State Water Plan,” and was first adopted
and published in 1976. In the 1976 Idaho State Water Plan, the Idaho Water Resource Board
established, “after considering all current and potential uses of water on the main stem Snake
River,” an average daily protected flow of “0 cfs” at the U.S. G S. Milner gaging station below

" Milner Dam. 1976 Idaho State Water Plan at 116 (Policy 32).

27.  In 1978, the Idaho Legislature enacted Idaho Code § 42-1736B, which provides,
in part: “All future filings, permits and decrees on the unappropriated waters of this state shall be
determined with respect to the effect such filings, permits and decrees will have on the minimum
daily flow of the affected stream or river . ...” Idaho Code § 42-1736B{}}—-

28.  The 1982 revision of the Idaho State Water Plan reaffirmed the “0 cfs” minimum
flow at Milner Dam. 1982 Idaho State Water Plan at 42 (Policy 32). The 1982 Idaho State
Water Plan also provided that: “Applications for future water permits shall not be approved if

3 See Idaho Power Co. v. State, 104 Idaho 570, 574, 661 P.2d 736, 740 (1983) (“The state water plan was adopted
by the Water Resource Board December 29, 1976, and was effective as the date of its adoption, without any
legislative action.”).
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they are in conflict w1th the State Water Plan adopted by the Idaho Water Resource Board in the
public interest.” Id. at 21 (Policy l)

29. In. 1985, the Idaho Water Resource Board adopted amendments to the Idaho State
Water Plan that were intended to implement the Swan Falls Agreement. The amendments
provided, in part: “It is the policy of Idaho that the ground water and surface water of the [Snake
River] basin be managed to meet or exceed 2 minimum average daily flow of zero measured at
the Milner gaging station.” “A Resolution” at 1, In the Matter of Policy 32 of the State Water
Plan (Idaho Water Resource Board, Mar. 1, 1985). The 1985 amendments also provided: “The
zero flow established at Milner means that river flows downstream from that point to Swan Falls
Dam may consist almost entirely of ground-water discharge during portions of low-water years.
The Snake River Plain aquifer which provides this water must therefore be managed as an
integral part of the river system.” Id at 2. The Idaho Legislature ratified these amendments in
1985. 1985 Idaho Sess. Laws 5145

- 30.  The 1986 revision of the Idaho State Water Plan included the 1985 amendments
- substantially unchanged, although the policies were re-numbered. 1986 Idaho State Water Plan
. at 35 (Policy SA). The 1986 revision of the Idaho State Water Plan also provided:

Itis the pohcy of Idaho that approval of apphcauons to appropnate the waters of

- the state shall be subject to the requirement that the use is in the public interest as
set forth in the State Water Plan and by state law. Having been adopted as being
in the public interest, the State Water Plan shall be considered when establishing
the public interest for water allocations.

Id. at 20 (Policy 1B). The Idaho Legislature approved the 1986 Idaho State Water Plan. Sen,
Con. Res. No. 108, 1987 Idaho Sess. Laws 818-19. :

31.  In 1988, the Idaho Legislature enacted Idaho Code § 42-1734B, which provides,
in part, that all state agencies “shall exercise their duties in a manner consistent with the
comprehensive state water plan. These duties include but are not limited to the issuance of . . .
licenses . . ..” Idaho Code § 42-1734B(4).

32.  The 1992 revision of the Idaho State Water Plan provided: “The state recognizes
that the exercise of water rights above Milner Dam has and may reduce the flow at the dam to
zero.” 1992 Idaho State Water Plan at 28 (Policy SA) (emphasis in original). The explanatory
text following Policy SA stated: “The zero flow at Milner Dam is not a target or a goal to be
achieved, and may not necessarily be desirable. It is, rather, a recognitionof the current
condition in which zero flow passes Milner Dam during certain periods of time.” Id. Like the
1986 revision of the Idaho State Water Plan, the 1992 revision again provided that “[t]he Snake
River Plain aquifer which provides this water [Snake River flows downstream from Milner Dam]
must therefore be managed as an integral part of the river system.” Id. Also like the 1986
revision, the 1992 revision of the State Water Plan provided:

$ Chapter 204 (Senate Billl 1205).

FINAL ORDER - Page 6




It is the policy of Idaho that approval of applications to appropriate the waters of
the state shall be subject to the requirement that the use is in the public interest as
set forth in the State Water Plan and by state law.

Having been adopted as being in the public interest, the State Water Plan
shall be considered when establishing the public interest for water allocations.

Id. at 16 (Policy 1B) (emphasm in original). The 1992 revision of the Idaho State Water Plan
was submitted to the Idaho Legislature for review and became effective sixty days followmg
submission without legislative action pursuant to Idaho Const. Art. 15, § 7.

33. © The current “Idaho State Water Plan” was adopted by the Idaho Water Resource
Board in 1996. Through legislation ratifying the 1996 revision of the Idaho State Water Plan, the
Legislature amended Policy 5B of the Plan to add: “The exercise of water rights above Milner
Dam has and may reduce the flow at the dam to zero.” 1997 Idaho Sess. Laws 67, 71. The
language added by the Legislature is part of the Idaho State Water Plan’s policy for “Snake River
Minimum Flows.” Idaho State Water Plan at 17 (Policy SB).

34.  Findings of Fact later determined to be Conclusions of Law are herein made as
Conclusions of Law.

CONCLUSIONS OF LAW

L, Paragraphs 21 through 33 of the Director’s findings of fact are incorporated herein
by this reference in their entircty and made a part of the Director’s conclusions of law. A
threshold issue raised by the Canal Companies is whether the Director may consider comments
submitted in response to the Notice of Intent to Issue License. The Canal Companies have
asserted that the Director acted outside the scope of his authority by reopening the administrative
record to comments after the protest period closed.” Although the comments submitted are
included in the agency record, they were not considered by the Director. As addressed below,
the form of the subordination condition in the license for water right no. 01-7011 is controlled by
and is based solely on provmons of state law and the Idaho State Water Plan.

2. The Director is statutorily avthorized to issue water right licenses, but prior to
issuing a license must be “satisfied that the law has been fully complied with™:

Upon receipt by the department of water resources of all the evidence in relation
to such final proof, it shall be the duty of the department to carefully examine the
same, and if the department is satisfied that the law has been fully complied with
“and that the water is being used at the place clalmedandforthepu:pose for which
it was originally intended, the department shall issue to such user or users a

license confirming such use.
Idaho Code § 42-219(1) (emphasis added).

7 Writ Dismissal Order at 5. The district court held that, “The Notice did hot reopen a protest period nor did it give
those submitting conunents party status.” 7d at 9,
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3. Several statutory provisions specific to water right permits for power purposes are
contained in Idaho Code §§ 42-206 through -209 requiring approval by the Director of any sale,
transfer, assignment or mortgage of a permit to appropriate water for power purposes and setting
forth consequences for failure to comply. Although the file for permit no. 01-7011 contains
several documents suggesting that an interest in the permit may have been assigned, pledged or
mortgaged as security for financing of the project or for other purposes, no document assigning,
pledging or mortgaging the permit has been submitted by the Canal Companies or otherwise
made available to the Department. For example, the file reflects that orders from FERC relating
to the Milner project have been issved to Idaho Power Company and Milner Dam, Inc., although
neither entity is shown in the Department file to hold any interest in permit no. 01-7011. See
Order Approving Transfer of License, Project No. 2899 (FERC May 2 1989) (“Approval of the
transfer is contingent upon transfer of the title of the properties under license ...."); Order
Approving Transfer of License, Project No. 2899 (FERC February 10, 1992) (Transferring Canal
Companies interest in FERC license to Milner Dam, Inc.).

4, The Director’s licensing determinations must be consistent with the Idaho State
Water Plan: : -

All state agencies shall exercise their duties in a manner consistent with the
comprehensive state water plan. These duties include, but are not limited to the
issuance of permits, licenses, and certifications; provided, however, that nothing
in this chapter shall be construed to affect the anthority of any state agency with
respect to activities not prohibited by the comprehensive state water plan.

Idaho Code § 42-1734B(4) (emphasis added).

5. The Idaho State Water Plan provides, in part: “It is the policy of Idaho to insure
that public interests, existing water rights, related settlement agreements, and the future water
and energy needs of the State are considered in hydropower licensing.” Idaho State Water Plan
at 14 (Policy 4D) (emphasis added). The Idaho State Water Plan expressly recognizes that
“[h]ydropower water rights may be limited to a specific term and subordinated to upstream
depletionary uses [Idaho Code, 42-203B(6) and (7))." Id. (brackets in original).

6. The Director is statutorily authorized to subordinate a water right license for
hydropower purposes to “subsequent upstream beneficial depletionary uses” and “to limit a
permit or license for power purposes to a specific term™:

The director shall have the authority to subordinate the rights granted in a permit
or license for power purposes to subsequent upsiream beneficial depletionary
uses. A subordinated water right for power use does not give rise to any claim
against, or right to interfere with, the holder of subsequent upstream rights
established pursuant to state law. The director shall also have the authority to
limit a permit or license for power purposes o a specific term.
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~ Subsection (6) of this section shall not apply to licenses which have already been
issued as of the effective date of this act.

Idaho Code § 42-203B(6) (emphasis added).

7. The Director in exercising authority to lmnt a permit or license for power
purposes to a specific term of years shall designate the number of years through which the term
of the license shall extend considering multiple factors, including the term of the approved FERC

license for the project. Idaho Code § 42-203B(7). The Director determines the expiration of the -

FERC Milner Project License on November 30, 2038 to be the appropriate term for the license of
water right no. 01-7011.

8. Idaho Code § 42-203B(6), enacted in 1985, was an implementation of the State’s
constitutional authority to “regulate and limit” water rights for power purposes. See Idaho Code
§ 42-203B(1) (“The legislature finds and declares that it is in the public interest to specifically
implement the state’s power to regulate and limit the use of water for power purposes . . . .).
1985 Idaho Sess. Laws, ch. 17, § 2, p. 25-26; see also Miles v. Idaho Power Co., 116 Idaho 635,

637, 778 P.2d 757, 759 (1989) (“Subsequently, our legislature enacted legislation to implement’ =

the [Swan Falls] agreement. See 1985 Idaho Sess. Laws, ch. 14-17....").

9. Idaho Constitution, Article XV, § 3 provides: “The right to divert and appropriate
the unappropriated waters of any natural stream to beneficial uses, shall never be denied, except
that the state may regulate and limit the use thereof for power purposes.” Emphasis added.

10.  There is an extensive record of legislative history associated with the enactment of
Idaho Code § 42-203B. See, ¢.g., “Statement of Purpose” for 1985 Senate Bill 1008 (“This
legislation would implement the state’s authority under the 1928 amendment to Article 15,
Section 3 of the Idaho Constitution to limit and regulate the use of water for power purposes. . . .
Future hydropower water rights could be subordinated to future upstream beneficial uses™).

11.  Upon passing the legislation that enacted and codified the provisions of Idaho
Code § 42-203B(6), the Idaho Senate unanimously adopted a “Statement of Legislative Intent”
for the bill. JOURNAL OF THE STATE SENATE, ORGANIZATIONAL SESSION AND FIRST REGULAR
SESSION OF THE FORTY-EIGHTH LEGISLATURE OF THE STATE OF IDAHO, 1985 at 58. The
“Statement of Legislative Intent” states, in part: “The Director of the Department of Water
Resources is empowered as to all future licenses to subordinate the rights granted in either a
permit or a license to subsequent upstream beneficial depletionary uses, to ensure the
availability of water for such uses.” Id. at 60 (emphasis added). —— -

12,  When explaining the legislation that became Idaho Code § 42-203B(6) to
members of the Senate Resources and Environment Committee, the proponents of the legislation
stated that the provision was intended “to make sure that as best we can foresee we do not get
ourselves into another Swan Falls situation in the future.” Minutes, Senate Resources and
Environment Committee, January 18, 1985, p. 9 (Pat Kole); see also id. (“The primary reason I
see [section 203B(6)] there is to avoid Swan Falls reoccurring again.”) (Ken Dunn).

13.  The Idaho Legislature has provided that:
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For the purposes of the determination and administration of rights to the use of the
waters of the Snake river or its tributaries downstream from Milner dam, no
portion of the waters of the Snake river or surface or ground water tributary to the
Snake river upstream from Milner dam shall be considered.

Idaho Code § 42-203B(2).

14, The subordination condition in the Milner Permit would permit a flow of 5,714

- ¢.L.5. to pass from the Snake River upstream of Milner Dam to the Snake River downstream from

Milner Dam and thereby potentially preclude future uses of water for recharge upstream from
Milner Dam. The subordination condition in the Milner Permit would therefore impermissibly
circumvent Idaho Code § 42-203B(2), as quoted above. Through this statute, the Legislature
directed that for purposes of determining and administering hydropower water rights below. .
Milner Dam, the waters above Milner Dam shall not be considered. If licensed with the
subordination condition of the Milner Permit, water right no. 01-7011 would authorize the Canal
Companies to demand that flows arising upstream from Milner Dam be delivered directly to the
Snake River downstream from Milner Dam, albeit through diversion and conveyance works
rather than by spilling the upstream flows over Milner Dam itself. The effect would be the same,
however: the subordination condition in the Milner Permit would authorize water rights
administration that would deliver flows of the Snake River arising upstream from Milner Dam
directly to the Snake River downstream from Milner Dam. The subordination condition in the

. Milner Permit would effectively bridge the statutory divide the Legislature expressly created in

Idaho Code § 42-203B(2), and undermine the Legislature’s unambiguous directive that the
Snake River upstream from Milner Dam and the Snake River downstream from Milner Dam be
administered as separate sources and systems. Thus, including the subordination condition of the
Milner Permit in the license for water nght no. 01-701 1 would be contrary to the plain language
of Idaho Code § 203B(2)

15.  For similar reasons, the subordination condition in the Milner Permit
impermissibly conflicts with the Idaho Legislature’s determination that “[t]he exercise of water
rights above Milner Dam has and may reduce the flow at the dam to zero,” and with the identical
language in Policy 5B of the Idaho State Water Plan, 1997 Idaho Session Laws 71; Idaho State
Water Plan at 17. Much of the time in most years, the Milner Permit subordination condition
would require flows arising upstream of Milner Dam and otherwise available for recharge to
instead be delivered to the Snake River downstream from Milner Dam. The result is that water
rights for recharge above Milner Dam would not be allowed to divert unless water right no. 01-
7011 was first being satisfied, requiring a flow of 5,714 cfs to be availablefor diversion around
Milner Dam for delivery to the downstream power plant on the Snake River below the dam.
Thus, including the subordination condition of the Milner Permit in the license for water right
no. 01-7011 would be contrary to the plain language of section 1 of chapter 38 of the 1997 Idaho
Session Laws, and would not be consistent with Policy 5B of the Idaho State Water Plan.

16.  Policy 1J of the Idaho State Water Plan provides: “It is the policy of Idaho that

managed recharge be encouraged, pursuant to state law.” Idaho State Water Plan at 7. The
Legislature has expressly ratified this policy. 1997 Idaho Session Laws 68. The subordination
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condition in the Milner Permit would interfere with and potentially preclude diversions of water
upstream from Milner Dam for meaningful recharge of the Snake River Plain aquifer much of
the time in most years. Thus, including the subordination condition of the Milner Permit in the
license for water right no. 01-7011 would discourage recharge and therefore would not be
consistent with Policy 1J of the Idaho State Water Plan.

17.  Policy SH of the Idaho State Water Plan provides: “It is the policy of Idaho to
seek to maintain spring flows in the American Falls and Thousand Springs reaches of the Snake
River which will sustain beneficial uses of surface and ground water supplies in accordance with
state law.” Idaho Statc Water Plan at 19. The Legislature has expressly ratified this policy.
1997 Idaho Session Laws 71. Further, the “Comment” to Policy 5H of the Idaho State Water
Plan states: -

Spring discharge in the American Falls and Thousand Springs reaches of the
Snake River are vital to the Snake River Basin and Idaho economy. The springs
near American Falls provide an important part of Snake River flow appropriated
by Magic Valley appropriators. In the Thousand Springs reach, spring flow is the

only practical source of water for many of the state’s aquaculture facilities. . - .- . ..

During portions of low-water years, river flows downstream from Milner Dam to
the Murphy gaging station consist almost entirely of ground-water discharge from
the Thousand Springs reach. Maintaining these discharges should be the goal of
water managers. Managed recharge of the aquifers and continued efforts to
-efficiently use ground water are two strategies for maintaining spring discharges
in these reaches.

Idaho State Water Plan at 19 (“Comment” to Policy SH) (emphasis added).

18.  Similarly, the “Comment” to Policy 1J of the Idaho State Water Plan states:
“Managed aquifer recharge may enhance spring flows and maintain desirable aquifer levels.
Managed recharge should be monitored to document the beneficial effects on the state’s water
resources and 1o minimize any concerns or issues.” Idaho State Water Plan at 7 (“Comment” to
Policy 1J) (emphasis added}; see also Idaho State Water Plan at 6 (“Aquifers, in turn, serve as
underground reservoirs, and can stabilize stream discharges during dry periods.”) (“Comment” to
Policy “1F — Conjunctive Management™). These provisions of the Idaho State Water Plan
expressly contemplate that managed recharge is an important strategy to maintain, enhance and
stabilize aquifer levels and spring discharges in the Thousand Springs reach. The subordination
condition in the Milner Permit would be inconsistent with enhancing or stabilizing aquifer levels
and/or spring discharges much of the time in most years in contravention-of Policies SH and 1J
of the Idaho State Water Plan. .

19. Including the subordination condition in the Milner Permit in the license for water
right no. 01-7011 would also tend to create “another Swan Falls situation,” the avoidance of
which was a principal reason for empowering the Director, under Idaho Code § 42-203B(6), to
subordinate hydropower water right permits and licenses. Minutes, Senate Resources and
Environment Committee, January 18, 1985, p. 9. The issue in the Swan Falls controversy was
whether certain hydropower water rights “should be subordinated to future appropriators to
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encourage further development of agricultural uses, domestic, commercial, municipal or
industrial (DCMI]} uses, or other uses which would be beneficial to Idaho.” JOURNAL OF THE
STATE SENATE, ORGANIZATIONAL SESSION AND FIRST REGULAR SESSION OF THE FORTY-EIGHTH
LEGISLATURE OF THE STATE OF IDAHO, 19835 at 58 (parenthetical in original). The Legislature
resolved this issue with respect to future hydropower water rights by authorizing the Director to
subordinate hydropower water right permits and licenses in order to prevent such water rights
from having the effect of blocking “nses which would be beneficial to Idaho.” Id As discussed
above, the Legislature and the Idaho Water Resource Board have determined that recharge uses
upstream from Milner Dam are heneficial to Idaho, and inciuding the subordination condition of
the Milner Permit in the license for water right no. 01-7011 would potentially preclude recharge
uses upstream of Milner Dam much of the time in most years. Thus, including the subordination
condition of the Milner Permit in the license for water right no. 01-7011 would be inconsistent
with the legislative intent that Idaho Code § 42-203B(6) be used to prevent “another Swan Falls
situation,”

20.  The Idsho Legislature and the Idaho Water Resource Board have already carefully
considered and weighed the policy questions implicit in the question of the form of the
subordination condition for water right no. 01-7011. The Legislature has determined that the
Snake River upstream from Milner Dam should be administered for purposes of hydropower
generation separate and independent from the Snake River downstream of Milner Dam for
purposes of determining and administering water rights above and below Milner Dam, and that
the source of flows for water rights downstream from Milner Dam is limited to flows arising
downstream from Milner Dam. The Legislature and the Idaho Water Resource Board have
determined that flows at Milner Dam may be reduced to zero for purposes of satisfying water
rights above Milner Dam, that flows downstream from Milner Dam are to be principally supplied
by ground water discharge from the Snake River Plain aquifer, that the Snake River Plain aquifer
and the Snake River must be managed as a single resource, and that managed recharge is an
important component of the unified management regime necessary to maintain, enhance and
stabilize aquifer levels, spring discharges and stream flows in the river-aquifer system. The
Director is statutorily obligated to adhere to these determinations in issuing the license for water
right 01-7011. Including the subordination condition of the Milner Permit in the license for
water right 01-7011 would directly contravene these determinations.

21.  Tbe foregoing discussion demonstrates that full subordination of water right no.
01-7011 is consistent with Idahc Code §§ 42-234(2) and 42-4201A(2). Sections 42-234(2) and
42-4201A(2) do not specifically address the question of the determination and administration of
water rights with respect to river flows upstream and downstream from Miiner Dam. The
general directive that recharge water rights shall be secondary to prior perfected rights-does not
control over specific legislative determinations and statutory provisions limiting the source of
hydropower uses downstream from Milner Dam to flows arising downstream from Milner Dam,
and providing that all flows arising above Milner Dam may be diverted for uses above Milner
Dam. See Mulder v. Liberty Northwest Ins. Co., 135 Idaho 52, 57, 14 P.3d 372, 377 (2000) (A
basic tenet of statutory construction is that the more specific statute or section addressing the
issue controls over the statute that is more general.”). For similar reasons, Idaho Code §§ 42-
234(2) and 42-4201A(2) do not override or repeal Idaho Code §§ 42-203B(2), 42-1734B(4) or

FINAL ORDER - Page 12




1997 Idaho Session Laws chapter 38, section 1 by implication.® ' See Gooding Countyv. =~
Wybenga, 137 Idaho 201, 204, 46 P.3d 18, 21 (2002) (“Repealing or amending a statute by
implication is disfavored in the law, and it will not be inferred absent a clear, legislative intent.™).
Rather, sections 42-234(2) and 42-4201A(2) must be interpreted harmoniously with Idaho Code
§§ 42-203B(2), 42-1734B(4) and 1997 Idaho Session Laws chapter 38, section 1. See State v.:
Barnes, 133 Idaho 378, 380, 987 P.2d 290, 292 (1999) (“Statutes relating to the same subject
metter, although in apparent conflict, are to be construed in harmony, if reasonably possible.”)
Interpreting sections 42-234(2) and 42-4201 A(2) as prohibiting the Director from following the
clear mandates of Idaho Code §§ 42-203B(2) and section 1 of chapter 38 of the 1997 Idaho
Session Laws would unnecessarily introduce tensmn among statutes that can be construed
barmoniously, for reasons previously discussed.’

22.  The subordination condition proposed by the Canal Companies contravenes the
applicable statutes and provisions of the Idaho State Water Plan in effect at the time. The above-
quoted provisions of Idaho Code § 42-203B were in force in 1987, having been enacted in the
1985 and 1986 legislative sessions. Further, Idaho Code § 42-1736B(1) had been in force since
1978, and provided that “[a]ll future filings, permits and decrees on the unappropriated water of
this state shall be determined with respect to the effect such filings, permits and decrees will
bave on the minimum daily flow of the affected stream or river . ...” The minimum daily flow
for the Milner gaging station under the Idaho State Water Plan at the time was “0 c.f.s.,” and the
plan provided that the Snake River Plain aquifer “must therefore be managed as an integral part
of the [Snake] river system.” 1986 Idaho State Water Plan at 35 (Policy SA). The Idaho State
Water Plan further provided at the time that “approval of applications to appropriate the waters
of the state shall be subject to the requirement that the use is in the public interest as set forth in
the State Water Plan .. . .” and “the State Water Plan shall be considered when establishing the
public interest for water allocations.” 7d. at 20 (Policy 1B). Thus, for reasons similar to those
discussed above, the subordination condition included in the permit in 1987 contravenes
applicable statutes and the provisions of the Idaho State Water Plan.

23.  In sum, the Director is authorized, by the Legislature’s statutory implementation
of the State’s constitutional authority to regulate and limit water rights for power purposes, to
subordinate a license for a hydropower water right. While the Director has discretion in
exercising this authority, such discretion must be exercised by the Director consistent with his
statutory obligation to ensure that the license complies with the applicable law and is consistent
with the Idaho State Water Plan., As discussed above, the Idaho Legislature and the Idaho Water

8 See 1997 1daho Sess. Laws 71 (“The exercise of water rights above Milner Dam has and may reduce the flow at
the dam to zero.”). _

® This conclusion is further suppoﬂed by the fact that sections 42-234(2) and 42-4201A(2) pmv:de that the recharge
water rights shall be secondary 10 the hydropower water rights covered by the Swan Falls Agreement (“those water
rights for power purposes that may otherwise be subordinated by contract entered into by the governor and Idaho
power company on October 25, 1984™) but do not make the recharge water rights secondary to the Milner
hydropower water right, which had been permitted seven years earlier, in 1977. Thus, with respect to hydropower
water rights—a special class of water rights that the State is constitutionally authorized to “regulate and Limit"— .
rormal rules of statutory construction would limit the application of sections 42-234(2) and 42-4201A(2) to the
hydropower water rights covered by the Swan Falls agreement. See Twin Falls County v. Cities of Twin Falls and
Filer, 143 Idaho 398, 402, 146 P.3d 664, 668 (2006) (“Idaho khas recognized the rule of expressio unius est exclusio
alterius-‘where a constitution or statute specifies certain things, the designation of such things excludes all
others.'”).
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-Resource Board have expressly addressed and conclusively decided the policy matters raised by
the question of the form of the subordination condition for the license for water right no, 01-
7011. Thus, this question is controlled by affirmative enactments of the Idaho Legislature and
the policies of the Idaho State Water Plan as ratified by the Idaho Legislature. In short, while the
Director has discretion with respect to exercising his authority to subordinate a hydropower

- water right license under Idaho Code § 42-203B(6), the Director does not have discretion to

ignore clear statutory language and provisions of the Idaho State Water Plan, or to approve

subordination limitations that are directly contrary to them, For the reasons discussed above, the
subordination condition in the Milner Permit is irreconcilably at odds with the cited statutes and:
policies of the Idaho State Water Plan. Accordingly, the Director concludes that the
subordination condition for the license for water right no. 01-7011 should provide that the water
right is subordinate to all subsequent upstream beneficial depletionary uses, other than
hydropower, within the Snake River Basin of the state of Idaho and does not give rise to any
claim against, or right to interfere with, any such junior-priority upstream rights established

. pursuant to state law. Idaho Code § 42-203B(6); Idaho State Water Plan at 14 (“Comment” to

Policy 4D). The reference to “subsequent upstream beneficial depletionary uses” in the

subordination condition includes uses for managed recharge which may deplete flows in the

Snake River at Milner Dam. _

24.  The argument of the Canal Companies that their rights to the use of water under
the Milner Permit vested upon the submission of proof of beneficial use to the Department in
1993 was rejected by the district court.®

ORDER

IT IS HEREBY ORDERED that water right no. 01-7011 authorizing the diversion of
water from the Snake River for power purposes be licensed as follows:

Source: Snake River
Beneficial Use: Power
Period of Use: 01/01 to 12/31

Diversion Rate: 5,714.70 cfs
Diversion Volume: 2,390,000.0 AF
Points of Diversion: NW1/4SW1/4 Sec. 28, Twp 10S, Rge 21E, B.M.
- L8 (NE1/4SE1/4) Sec. 29, Twp 108, Rge 21E, BM.
Places of Use: NE1/4SE1/4 Sec. 29, Twp 10S, Rge 21E, BM.
L8 (SW1/4NE1/4) Sec. 30, Twp 10S, Rge 218, B.:M.

Conditions of Approval:

1. The diversion and use of waier for hydropower purposes under this water right shall
be subordinate to all subsequent upstream beneficial depletionary uses, other than

' Writ Dismissal Order at 11-12 ([-folding that following the beneficial use examination the issuance of the license
is not a ministerial act and citing a series of Idaho cases holding that “a right to use the waters of this state remains
inchoate until a license is actually issued by IDWR.")
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hydropower, within the Snake River Basin of the state of Idaho that are initiated later
in time than the priority of this water right and shall not give rise to any right or claim

- against any junior-priority rights for the depletionary or consumptive beneficial use of
water, other than hydropower, within the Snake River Basin of the state of Idaho
initiated later in time than the priority of water right no. 01-7011.

2. A measuring device of a type approved by the Departmcﬁt shall be permanently
installed and maintained as part of the diverting works.

3. Use of water under this right shall be non-consumptive.

4. This right does not constitute Idaho Public Utilities Commission or Federa] Energy
Regulatory Commission approval that may be required.

5. The diversion and use of water for hydropower purposes under this water right is
subject to review by the Director after the date of expiration of Milner Project License
No. 2899 (11/30/2038) issued by the Federal Energy Regulatory Commission. Upon -
appropriate findings relative to the interest of the public, the Director may cancel all
or any part of the use authorized herein and may revise, delete or add conditions
under which the right may be exercised.

IT IS FURTHER ORDERED that this is a final order of the agency. The right holder
may file a petition for reconsideration of this final order within fourteen (14) days of the service
date of this order. The agency will dispose of the petition for reconsideration within twenty-one
(21) days of its receipt, or the petition will be considered denied by operation of law pursuant to
Idaho Code § 67-5246.

IT IS FURTHER ORDERED that any person aggrieved by this decision shall be entitled
to a hearing before the Director to contest the action taken provided the person files with the
Director, within fifteen (15) days after receipt of written notice of the order, or receipt of actual
notice, a written petition stating the grounds for contesting the action and requesting a hearing.
Any hearing conducted shall be in accordance with the provisions of chapter 52, title 67, Idaho
Code, and the Rules of Procedure of the Department, IDAPA 37.01.01. Judicial review of any
final order of the Director issued following the hearing may be had pursuant to Idaho Code § 42-
1701A(4).

DATED this_Z9 day of October 2008. P,

@w@/ﬂx

DAVID R. TUTHILL, JR.
Director
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on this a&day of October 2008, I caused a true and
correct copy of the foregoing Order to be sent by U.S. Mail, postage paid to the following:

John A. Rosholt, Esq. Robert L. Harris, Esq.

Travis L. Thompson, Esq. 1000 Riverwalk Dr. Suite 200
Barker Rosholt & Simpson LLP P.0. Box 50130
113 Main Avenue West, Suite 303 Idaho Falls, Idaho 83405
P.O. Box 485 '
Twin Falls, ID 83303-00485 Craig B. Evans, Chairman
‘ Bingham Ground Water District
John K. Simpson, Esq. : 1725 Riverton Road
Barker Roshoit & Simpson LLP P.O. Box 1268
1010 W. Jefferson, Suite 102 Blackfoot, Idaho 83221
P.O. Box 2139
Boise, ID 83701-2139 Lyle Swank, Manager
Department of Water Resources
Courtesy Copics Eastern Regional Office .
900 North Skyline Dr., Ste A
Randall C. Budge, Esq. Idaho Falls, ID 83402-1718
Racine Olson Nye Budge & Bailey :
201 East Center Street Allen D. Merritt, Manager
P.O. Box 1391 Department of Water Resources
Pocatello, Idaho 83204-1391 Southern Regional Office
1341 Fillmore Street, Suite 200

Twin Falls, ID 83301-3380

\ ALz, 1Y

Victoria Wigle
Administrative Assmtant to the Director
Idaho Department of Water Resources
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_ State of Idaho .
Department of Water Resources

Water Right License
WATER RIGHT NO. 1-97011

Maximum Diversion Rate: 5,714.70 CFS
Maximum Diversion Volume: 2,390,000.0 AF

Priority: March 30, 1977

It is hereby certified that NORTH SIDE CANAL CO LTD |
921 N LINCOLN AVE
' JEROME ID 83338

And

TWIN FALLS CANAL CO
PO BOX 326

TWIN FALLS ID 83301  have complied with the terms and

conditions of the permit, issued pursuant to Application for Permit dated March 30, 1977; and have
submitted Proof of Beneficial Use on October 29, 1993. An examination indicates that the works have a
diversion capacity of 5714.7 cfs of water from:

SOURCE
SNAKE RIVER . Tributary: COLUMBIA RIVER
and a water right has been established as foilows: ’

' ANNUAL
BENEFICIAL USE PERIQDOFUSE  DIVERSION RATE DIVERSION VOLUME
POWER 01/01 to 12/31 5,714.70 CFS 2,390,000.0 AF
LOCATION OF POINT(S] OF DIVERSION: .
SNAKE RIVER NW1/4SW1/4 Sec, 28, Twp 10S, Rge 21E, B.M. TWIN FALLS Gounty

SNAKE RIVER L8 (NE1/4SE1/4) Sec. 29, Twp 108, Rge 21E, B.M.
PLACES OF USE: POWER

TWIN FALLS County

Twp Rge Sec | NE [ - | oW | o |
10 21 g9 | NELNUISW [ S5 L NE LNW oW | SE | NE LMW ISW I SE | NE |y 1 6W | S | Towe

108 21E aol X I
I L8




Department of Water Resources

Water Right License

WATER RIGHT NO. 1-07011

L8] F

. The diversion and use of water for hydropowsr purposes under this water right shall be subordinate -
to all subsequent upstream beneficial depletionary uses, other than hydropower, within the Snake
River Basin of the state of Idaho that are initiated later In time than the priority of this water right and
shall not give rise to any right or claim against any junior-priority rights for the depletionary or
consumptive beneficial use of water, other than hydropower, within the Snake River Basin of the
state of idaho initiated later in time than the priority of water right no. 01-7011.

. A measuring device of a type approved by the Department shall be permanently installed and
maintained as part of the diverting works.

. Use of water under this right shall be non-consumptive.

. This right does not constitute Idaho Public Utiities Commission or Fadera! Energy Regulatory
Commission approval that may be required. ‘

. The diversion and use of water for hydropower purposes under this water right is subject to review
by the Diractor after the date of expiration of Milner Project License No. 2889 (11/30/2038} issued
by the Federal Energy Regulatory Commission. Upen appropriate findings relative to the interest of
the public, the Director may cancel all or any part of the use authorized herein and may revise,
delete or add conditions under which the right may be exercised.

This license is issued pursuant to the provisions of Section 42-219, Idaho Code. The water right
confimed by this license is subject to ail prior water rights and shall be used in accordance with Idaho
law and applicable rules of th#epartmem of Water Resources.

Signed and sealed this _£ 2 day of Detober 2000,

DAVID R, TUTHILL, JR.
Director







IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTBIClT OF THE
STATE OF IDRAQ, IN AND FOR THE COUMTY OF TWIN FALLS N

In Re SRBA } PARTIAL DECREE PURSUANT TO
} I.R.C.P. 54(b} FOR

Case No. 39576 1
) Water Right 02-00100

MAME & ADDRESS: IDAHO POWER COMPANY
PO BOX 93720
BOISE ID 83707

SOURCES: SNAKE RIVER Tributary: COLUMBIA RIVER
COVE CREEK Tributary: MAIAD RIVER
MALAD RIVER Tributary: SNAKE RIVER
TROUSAND SPRINGS Tributary: SFAKE RIVER
SNOA BANK SPRINGS Tributarys SNAKE RIVER
CLEAR LAEE, Tributary: SNAKE RIVER
SAND SPRINGS CREEK. Tributary: SNAKE RIVER

QUANTITY: 2150.00 CFS

PRIORITY DATE: 81-17-1800

POINTS OF DIVERSION: TO025 ROIE S18 LOT 10 (SESWSE) Within Owyhee County .
' LOT 11 (NWSESE)} Within Ada Comnty (Swan Falls Dam)

T098 R1BE 531 LOT 8 (NESW} Within Twin Falls County
LOT 9 [RWSW) Within Jeroms County {Shoshone Falls)

| . _T10S R18E 504 LOT 2  (NWEW) Within Twin Falls County (Twin Falls)
| _ . LOT 3 (NEWW)

T065 R12E 507 LOT 10 (SWNESE) Within Elmors County

LOT 5 {SWNESE} Within Gooding County {RBiiss Dam)
T078 R13E 502 7 {SESW) Within Gooding County {(Lower Salmon
e (SWSW} Falls) .

LOT
LoT
T08S RI3E 502 LOT 1 {NWNE) Withia Gooding County
Lor 2 (NWRE) Within Twin Falls County {Upper Salmon
Falls)

TO6S R13E 825 SWEW Within Gooding County
835 WENW
NENW ({Injection)
WEMW (Rediversion) {Maled BRiwer)

TOES R13E S25 SWSW  Within Gooding Ccunty {Malad River)
TD6E R13E S36 NRNW
T085 RI4E S08 SWHRSE Within Gooding County
HESWSE -
NWSWSE T

SESWSE {Thousand Springs, Snowbank Springs)

T095 R14E 502 wOT 7 {XESWSE) Within Gooding County (Clear Lake)

TO8S RI4E S17 SENWSE Within Gooding County (Sand Springs
’ - Creek}
PURPOSE AND -
PERICD OF USE:- PORPOSE OF USE PERIOD OF USE QUANTITY
: POWER 02-91 TO 12-31 2150.00 CFs

EXHIBIT

&

|
|




Power generation is at Swan Falls Dam Power Plant, Shoshcme Falls
Power Flant, Twin Falls Power Plant, Bliss Dam Power Plant, Lower
Salmon Falls Power Plant, Upper Salmon Falls Power Plant, Lowexr
Malad Gorge Power Plant, Upper Malad Gorge Power Plant, Clear lake
Power Plant and Thousand Spring Power Plant.

PLACES OF USE: PORER Within Bda County
T025 ROLE 918 10T 11 (SESE) {Swan #alls Dam Power Plant)
POWER Within Jercme County
098 R17E S36.LOT 15 (KESE) (Shoshone Falls Power Plant)
POWER Within Twin Falls County
. T10S R18S S04 IOT 3 (WENW) (Twin Falls Power Plaat)
BOWER Within Gooding County’

T063 R12E 507 LOT 5 {NESE} (BRliss Dbam Power Plant}

POWER Within Gooding County
T078 R13E 502 LoT 7 ({SESW) (Lower Salmeon Falls Powsr Plant)

POWER * Withdin Twin Falls County
TOBS R13E 502 LOT 4 [NWW)

803 LOT 1 (NENE)
LoT 3 (FWNW) (Upper Salmon Falls Power -Flant)
POWER Within Goeding County .
TO6S R13E S27 LOT 2 (SWEW) {Lower Malad Gorge Powar Plant)
POWER Within Goeoding County -
7065 R13E 535 NENW {(Upper Malad Gorge Power Plant}
POWER Within Gooding County

TO8S RI4E 508 Lot 3 (NESW) (Thousand Eprings Power Flant)

POWER Within Gooding County
TG9S R14E 502 IOT 7  (S5WBE) {Clear Lake Power Plant)

POWER Within Gooding County
TCBS RI4E $08 LOT 3 (NESW) (Thousand Springs Power Flant)

OTHER PRUVISICNS NECESSARY FOR DEFINITION OR ADMINISTRATIOR OF THIS WATER RIGHT:

1. Water right nos. 02-00100, 02-02032A, 02-04C00A, ard 02-04001n collectively entitle
Idaho Power Company to an unsubordinated watexr right, except as provided in paragraph
nos., 3 and 4 below, to average daily flows of 3900 CFS fram April 1 to Octaber 31 and
5600 CFS from November 1 to March 31 as measured at the “Murphy Gaging Station™ described
below in paragraph no. 2. These flows are not subject to depletion, except for
depletions cmused by the lawful exercise of those water rights ideatified in pmgraph
nos, 3 and 4 below, and except for depletions resulting from any diversions or uses of
the waters identified in paragraph 5 helow. Water right nos. 02-00100, 02-02032n, 02-
040002, and 02-CG4001A are satisfied when the average daily flows set forth hereln are met
or excaaded. Average daily flow, as used herein, shall be basad upon actual flow
conditions;: thus, asny fluctvations resulting frem the operation of Idahe Power Company
facilities shall not be considered in the caleculation of such.flows., Flows of waterx
purchased, leased, owned or otherwise acquired by Idaho Power Compeny from sources ..
upstream of its power plants, including above Milner Dam, and conveysd to and past its
plants below Milner Dam- shall be comsiderad fluctuztions resulting frnm the operation of
Idaho Power Company facilities.

2. The “Murphy Gaging Station” is located at latitude 43 degrees 17 minntes 31 secunds,
longitude 116 dégrees 25 minutes 12 seconds, in TO1S RO1W, 535, NRMESE, Boise Meridian,
Ada County Hydrologic Unit 17050103, on the right bank 4.2 miles downstream from Swan
Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. This water“tight is subordinate to the lawful exercise of water rights of those
persons dismissed from Idahe Powaer Co. v. State of Idahe, Case No. 81375 {Fourth Judieial
pist. Peb. 16, 1990).




4. This water right is subordinate to the lawfn! sxercise of water rights of those R
perscns who beneficially used water prior to October 1, 1884 and who filed an application
or claim for said use by June 30, 1385.

5. For the purposes of the determination apd adminmistraticn of this water right, mo...... . .
portion of the waters of the Snake River or surface or ground water tributary to the

Snake River upstream from Milner Dam shall be considered. This water right may not be
adninistered or enforced against any diversions of uses of the waters ideptified in this

pazagraph.

6, This partial decree is consistent with the Swan Falls Agreement dated October 23,
1984, the Contract to Implement Chapter 259, Sass, Laws, 1983 dated October 25, 1584 and
the Consent Judgments entered in Ada County Civil Cases Nes, 62237 (Mar. 9, 1950) and

. Bl375 {Feb. 16, 1590). The Swan Falls Agreement dated October 25, 1984, shall not b=
merged into nor integrated with this partial decree, but shall remain in full force and
affect indepandent of this partial decree.

7. This partial decree is subject to such general previsions necessary for the definition
of the water rights or for the efficient administration of the water rights as may be
ultimately determined by the court at a point in time no later than the entry of a finmal
unified decree. I.C. Section 42-1416(6).

JOAM M. MELANSON
Presiding Judge
Snake River Basin Adjudication

ROLE 54 {b) CERTIFICATE

With respect to the issues determined by the above judgment or order, it is hereby
; CERTIFIED, in accordance with Bule 54(b), I.R.C.P,, that the court has detemmined that
| - that there i= no just reason fox delay of the entry of a final judgment and that the
court has and does hereby direct that the above judgment or order shall be a final
judgment uwpon which execution may issus and an appeal may be taken as pxovided by the
Idaho Appellate Bules.

; JOHN M. MELANSON
! Presiding Judge
; - Snake River Basin Adjudication




IN THE DISTRICT CCORT OF THE FIPTH JUDICIAL DISTRICT OF THE
STATE OF IDAEO, IN AND FOR THE COUNTY OF TWIN FALLS

In Re SREA ) PARTIAL DECREE PURSUANT TO
_ : ) I.R.C.P. 54({b) FOR
: Caze No. 39576 H :
: ) Water Right 02-4000B
_ MAME & ADDRESS: STATE OF IDAHO
| S TRUSTEE
| ' STATEACUSE
! PO BOX 83720
BOISE ID 83720
SODRCE: ' SHRRE RIVER Tributary: COLUMBIA RIVER ,
DUANTITY: 90.00 CFS
PRIORITY DATE: 01-17-1500

POINT OF DIVERSION: D28 ROLE S18 LOT 10 (SESWSE) Within Owyhee County
LOT 11 (NWSESE} Within Ada Comnty

PURPOSE AND
FERIODL OF USE: PURPOSE OF OSE FERIOD OF USE QUANTITY
] POWER 04-01 TO 10-31 90.00 CFS
Power generation is at the Swan Falls Dam Power Plant.
FLACE OF USE: POWER Within Ada County

T023 RO1E 518 LoT 11 {SESE)

OTHER PROVISTONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT:

1. Legal title to this water right is held in trust by the State of Idahe, by and through
the Governor, for the benefit of Idaho Power Company as the user of the watar for power
purposes and for the benefit of the peuple of the State of Idaho. In addition to the
subordination defined in paragraph nos. 4 and 5 below, this water right shall be subject
to suhbordination to and depletisn by future beneficial uses under water rights acguired
pursuant to applicable state law, unless any such water right is unlawfully exercised or
-such use depletes or will deplete the average daily flow of the Snake River below 3300
CF3 from April 1 to October 31 or below 5600 CFS from November 1 to March 31 as measured
at the “Murphy Gaging Station” described below in paragraph no. 2. Average dally flow,
a3 used herein, shall be based upon actual flow conditions; thus, any fluctuations
resulting from the operation of Idaho Power Company facilities shal) not be considered in
the calculation of such flows. Flows of water purchased, leased, owned or otherwise
acquired by Idaho Power Company from sgurces upstream of its power plants, including
above Milner Dam, and conveyed to and past its plants below Milner Dam shall be
considered fluctvations resulting from the operation of Idaho Power Company factlities.

2. The “Murphy Gaging Station” is located at latitude 43 degrees 17 minutes 31 secends,
longitude 116 degrees 25 minutes 12 seconds, in TO1S ROIW, 535, NWNESE, Boise Meridian,
Ada County Hydrologic Unit 17050103, on the right bank 4.2 miles downstream from Swan
Falls Power Plant, 7.5 miles NE of Murphy, Idaho at river mile 453.5.

3. Idaho Power Compary, as user of the water for power purposes and a beneficiary of the -
trust referenced above, is entitled to use the water available at the facility ldentified
herein to the extent of its actual beneficial use but not to exceed the “QUANTITY” sat
forth above, and. to protect its rights.to such use of the water as provided by state law
against depletions or claims not in accordance with state law. . .

4. 'This uater‘right is subordinate to the lawful exercise of water rights of those
peraons dismissed from Idabho Power Co. v. State of Idaho, Case Fo. B1375 (Fourth Judicial
Dist. Feb. 16, 1930).




S. This wate;: right 1s subordinate to the lawful exercise of water rights of those
perscns who benefieially used water prior to Octoker 1, 1584 and who filed an application
or claim for said mnse by June 30, 19B5.

§. For the purposes of the.determipation and administration of this water right, no
portion of the waters of the Snake River or surfaca or ground water tributary to the
Snake River upstresam from Milner Dam shall be considered. This water right may not be
administered ox enforced against any diversions or uses of the waters identified in this
paragraph. N
7. This partial decres is consistent with the Swan Falls Agreemsnt dated October 25,
1984, the Contract to Implement Chapter 259, Sess. Laws, 1983 dated October 23, 1984 and
the Consent Judgments entered in Ada County Civil Cases MNos. 62237 (Mar. §, 1930} and
81375 (Feb, 16, 1990)., The S$wap Falls Agreement dated October 25, 1584, shall not he
merged into nor integrated with this partial decree, but shall remain in Zfull force and
effect independent of this partial decree.

8, This partial decree is subject to such general provisions necessary for the definition
of the water rights or for the efficient administration of the water rights as may ba
ultimately determined by the court at a point in time no later than the entry of a final
unified decree, I.C. Section 42-1416({6].

JOHHN M, MELANSON
Prasiding Juddge
Snake River Basin Adjudication

RULE 54 (k) CERTIFICATE

With respect to tha issues determined by the above judgment oxr order, it is hereby
CERTIFIED, in accordance with Rule S54{b), I.R.C.P., that the court has determined that
that there is no just reason for delay of the entry of & fipal Judgment and that the
court has and doas hereby direct that the above judgment or order shall be a final
judgment npon which execution may issue apd an appeal may be taken as provided by the
ldaho Appellate Rules.

JOAN M. MELANSCN
Presiding Judge
Snake River Basin Adjudicatien
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- MEMORANDUM
Date: April 9, 1987 < ;
To: File 01-7011
From: L. Glen Saxton
RE: ANALYSIS OF REQUEST FOR EXTENSION OF TIME REC'D 2-26-87

. Past action in connection with permit 01-7011 is summarized
as follows: '

June 29, 1977 - Permit was approved

- June 1, 1982 - Proof due

March 31, 1982 - Extension of time granted based on due
diligence designating June 1, 1987 as the new proof due
date. ,

- Feb 26, 1987 - 2nd request for extension of time received.

The request for an extension of time requests a duration of
approximately 6 years and 7 months (to Jan. 1, 1995) in which to
submit the proof of beneficial use based on FERC related delays.

FERC related actions in connection with the permit éré'éélhwn
follows:

- Nov. 5, 1980 -~ Application for preliminary permit
submitted to FERC.

- Auqust 12,‘1981 - FERC order issued granting a preliminary
permit to study the feasibility of the project.

—~ July 27, 1984 -~ Applic. for major license submitted to
FERC. The application has not yet been acted upon.

Assuming FERC has not acted upon the app. for license by May
30, 1987 (proof due June 1, 1987), the delay caused by FERC will
be about 2 years and 10 months. This is the amount of time for
which the extension should be approved. 1If delayed further by
FERC’'s inaction on the applic. for license, additional time can
be requested for delays after June 1, 1987. The department
should not consider the time in which the applicant or permit
holder is studying the feasibility of a proposed project as a time

; Febt 24 wgg m—

; i~
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delay attributable to PERC.

The department should add
request for extension of time i

a subordination condition to the
f approved.
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IDAHO DEPARTMENT OF WATER RESOURCES
Water Right Report

9/8/2009

WATER RIGHT NO. 65-12096

ARKER ROSHOLT & SIMPSON

1010 W JEFFERSON STE 102

BOISE, ID 83707
(208)388-2905

Priority Date: 02/21/1978
Basis: Decreed
Status: Active

EXHIBIT

Source

http://www.idwr.idaho.gov/apps/ExtSearch/RightReportAl.asp?BasinNumber=65&Sequenc... 9/8/2009
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[NORTH FORK PAYETTE RIVER|PAYETTE RIVER] -

POWER Use:
Hydropower Kilowatts: 12420

Place(s) of use:

Place of Use Legal Description: POWER VALLEY County

) l_‘

. 14N

Conditions of Approval:

COMBINED SHALI NOT EXCEED A TOTAL DAILY

RIGHTS 65-02232, 65-02338A, 65-02338X AND 65-12096 WHEN
1
DIVERSION VOLUME OF 4356 ACRE FEET

hitp://www.idwr.idaho.gov/apps/ExtSearch/RightReportAJ.asp?BasinNumber=65&Sequenc... 9/8/2609
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THE RIGHTS FOR THE USE OF WATER CONFIRMED BY THIS
GHT SHALL BE JUNIOR AND SUBORDINATE TO ALL
GHTS FOR THE USE OF WATER OTHER THAN |
DROPOWER, WITHIN THE STATE OF IDAHO THAT ARE
INITIATED LATER IN TIME THAN THE PRIORITY OF THIS
GHT AND SHALL NOT GIVE RISE TO ANY RIGHT OR
CLAIM AGAINST ANY FUTURE RIGHTS FOR THE USE OF

THIS RIGHT DOES NOT CONSTITUTE IDAHO PUBLIC

TIES COMMISSION OR FEDERAL ENERGY
GULATORY COMMISSION APPROVAL THAT MAY BE
EQUIRED. -

THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL
ROVISIONS NECESSARY FOR THE DEFINITION OF THE
GHTS OR FOR THE EFFICIENT ADMINISTRATION OF THE
4.|C18|WATER RIGHTS AS MAY BE ULTIMATELY DETERMINED
Y THE COURT AT A POINT IN TIME NO LATER THAN THE
Y OF A FINAL UNIFIED DECREE. SECTION 42-1412(6),
AHO CODE.

GHTS NO. 65-02232, 65-02338A AND 65-02338X ARE ALSO
IVERTED THROUGH THE POINT OF DIVERSION

ESCRIBED ABOVE. THE HYDROPOWER FACILITY IS
KNOWN AS CASCADE HYDROELECTRIC PROJECT. | "

Dates:

Licensed Date:

Decreed Date: 08/29/2002

Permit Proof Due Date: 5/1/1988

Permit Proof Made Date: 10/19/1984

Permit Approved Date: 4/8/1981

Permit Moratorium Expiration Date:
Enlargement Use Priority Date:

Enlargement Statute Priority Date:

Water Supply Bank Enrollment Date Accepted:

hIIp:Ilwww.idwr.idahq."govlapps/ExtSearcthightReponAJ.asp?BasinNumberzﬁS&Sequenc... 9/8/2009
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Water Supply Bank Enrollment Date Removed:
Application Received Date: 02/21/1978

Protest Deadline Date: |

Number of Protests:

Other Information:

State or Federal: S

Owner Name Connector: OR
Water District Number:
Generic Max Rate per Acre:
Generic Max Volume per Acre:
Civil Case Number:

Old Case Number:

Decree Plantiff: -

Decree Defendant:

Swan Falls Trust or Nontrust:
Swan Falls Dismissed:

DLE Act Number:

Cary Act Number:

Mitigation Plan: False
:

http:Ilwww.idwr.idaho.govlapplextSearcthightReportAJ.asp?BasinNumbel=65&Sequenc.... 9/8[2009







State of Idaho
Department of Water Resources

 Water Right License om0

WATER RIGET NO.  65-12096

| pricritys Yebruary 21, 1978 Maximom Diversion Rate: 2000.00 CPS
: Maximum Diveraion Volume: 662000.0 AY

| This is to certify, that IDAHO POWER CO

PO BOX 70

: BOISE ID 83707 hag complied with the terms and conditions

| of the permit,sissued purguant to Application for Permit dated February 21, 1978; and
| has pubmitted Froof of Beneficial Use on October 19, 1984, An exsmirnation indicates
1 that the works have a diversion capacity of 2350.000 cfs of water from:

PAYETTE RIVER, NORTH FORK tributary to PAYETEE RIVER

source, and a water right has heen established as follows:

01/01 to 12/31 2000.00 CFS 642000.0 A¥

ot 5{ NENB), Bec. 26, Township 14N, Range (03E
VALLEY Coumty

H 145 032 26  lot 5 (MENE)

This right dose not constitute Idaho Public Utilities Conmission
or Pederal Energy Regulatory Ceoamission approval that may be
reqgquired.

Use of water under this right shall be 1mon-consumptive.

The rights for the use of water comfirmed in this license

shall be junior and subordinate to all rights for the use of
water cther than hydropower, within the Btate of Idsho that are
initiated later in time than the priority of this right and
shall not give rise to any right or claim against any future
rights for the uge of water, other than hydropower, withim the
State of Idaho initiated later in time than the priority of this
right.

Use of water under this water right will be regulated by the
watermaster of State Water District No. 65.

The right holder shall maintsin a measuring device and lockable
controlling works of a type approved by the Department in a
manner that will provide the watermaster suitable contrul of the

diversion. Mi
The igsuance of thim right does not grant any right-oﬁ-way GROF’LMED

or easement across the land of another.

4K 28 agng




State of Idako :
Department of Water Resouarces

Water Right License

WATER RIGHT NO. 65-12096

Rights 65-02232, 65-02336A and 65-02338X are also diverted
through the point of diversion described above.

Tha hydropower facility ie knowm as Cascade Hydroelectric
Project.

Rights 65-02232, 65-02338A, 65-02338X and 65-12096 when combined
skall not excesd a total dally msximum diversion volume of 4355
acze feet.

} This license is issued pursuant to the provisiong of Secticn 42-219, Idaho Code.
| The water right confiymed by this license is subject to all prior water rights

g and shall bs administered in acocordance with Idaho law and spplicable rules of

{ the Department of Water Resources. Sigmed and sealed this __/¥&'day of

' , 2000.




BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE |
. STATE OF IDAHO
IN THE MATTER OF WATER RIGHT

LICENSE NO. 65-12096 IN THE NAME
OF IDAHO POWER CO.

ORDER GRANTING PETITION
FOR RECONSIDERATION

' e’ Soe”

This matter having come before the Department of Water Resources (Depertment) as a petition to
reconsider the issuance of a water right license, the Departmeni makes the foflowing Findings of Fact,
Conclusions of Law, and Order '

FINDINGS OF FACT

1. On November 8, 1999, the Department issued Water Right License No. 65-12096 (ticense) to
Idsho Power Company (right holder) for the diversion and use of 2000 ofs of water from the Notth
Fork of the Payeite River in Vailey County for power production purposes.

2. 'The license was issued as a prefinvinary order (order) of the Department purspant to §67-5243,
Idaho Code, and Rule 730 of the Department's Rules of Procedure (IDAPA 37.01.01.730).

3  On November 9, 1999, the Department mailed a true and correct copy of the order to the right
holder. !

4. Rule 730.02.a of the Department's Rules of Procedure (IDAPA 37 01.01 730.02.a.) provides in
pertinent part as follows'
Any party may file a petition for reconsideration of this preliminary order with the
hearing officer issuing the order within fourteen (14) days of the service date of this
onder The hearing officer issuing this order will dispose of the petition for
reconsideretion within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law,

5. Rule 300 of the Department’s Rules of Procedure (IDAPA 37.01.01.300) provides for the filing of
documents by facsimile transmission (Bix), but it also requires the original document to be mailed
by the next working day.

WIOROR I vy

ORDER, Page 1 |
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6. The Department received 2 facsimile transmission of 2 petition for reconsideration of the order-
(petition) from James C. Tucker, the attorney for the right holder. The certificate of sesvice printed
on th petition indicates that it was sent by fix and by regular mail on November 23, 1999,

fourteen days fter service date of the order The Department stamped the petition as received on
Wednesday, Noveniber 24, 1999, fifleen days after the service date of the order.

7 The Department has not received the original petition

8. Asindicated in the petition, the right holder secks reconsideration of approval condition no. 7 listed
on the license. : ' : :

CONCLUSIONS OF LAW
1. The petition may or may not have been filed timely in accordance with Rule 730.02.4. of the
Department's Rules of Procedure (IDAPA 37.01.01.730.02.4.).

2 In the sbsence of fixrther evidence demonstrating that the petition was not filed timely, it is
reasonnble for the Department to regard the petition as timely.

3. The Department should grant the petition to provide an opportunity for evaluating the changes
requested by the right holder.

ORDER
IT IS HEREBY ORDERED that the petition for reconsideration of the preliminary order issuing
Water Right License No 65-12096 is GRANTED pursusnt to §67-5243, Idaho Codé, to provide the
Department an opportunity to evaluate the changes requested by the right holder.

IT IS FURTHER HEREBY ORDERED that the Department retsing jurisdiction to re-cvaiuate the
timeliness of the petition if additional relevant evidence s presented.

— lm.

JAN 2 8 200

ORDER, Page 2




State of Idsho
Department of Water Resourees

~ Water Right License

WATER RIGHT NO.  65-12096 S T

i Pricrity: Pebruary 21, 1978 Maximum Diversion Rate: 2000.00 CFS
Maximum Diversion Volume: 642000.0 AF

 This is to cortify, that IDAHO POWER CO
PO BOX 70 :

BOISE ID 83707 has complied with the terms and conditioms

d of tha pexmit, issued pursuant to Application for Permit dated February 21, 1978; and
| has submitted Proof of Beneficial Use on October 19, 1984, An examination indicates
| that the works have a diversion capacity of 2350.000 vfs of water f£rom:

PAYETTE RIVER, NORTH FORK ' tributary to PAYETTE RIVER

52 source, and a water right has been established as follows:

01/01 to 12/31 2000.00 CF8 642000.0 AP

Lot 5( NENE), Sec. 26, Township 14N, Range 03E
VALLEY County

| 14N 038 26 lot 5(NEBE)

This right does not comstitute Idsho Publi¢ Utilities Commission
‘or Federal Energy Regulatory Commission approval that may be

raquired, 0
Use of water umder this right shall be non-consumptive.
The rights for the use of water confirmed in this license

shall be junioxr and subordinate to all rights for the
water other than hydropowsr, within the State of Idshg'l
initiated later in time than the priority of thig €igh :
shall not give rise to amy right or claim agaip@tys t’ ture

rights for the use of water, other than hyglApe T thin the

Btate of ldahe initiated later in tima th ?7}—" iority of this

right. ) -

Use of water under this water right will be regulated by the

watermagter of State Water District No. 65.

The right holdar shall maintain a measuring device and lockable
controlling works of a type approved by the Deparcment in a

manner that will provide the watermaster suitable control of the

diversion.

The issuance of this right does not grant any right-of-way :
or easement across the land of another. ‘ MianHLME




. Stute of Idaho
Department of Water Resources

Water Right License

WATER RIGHT NO. 65-12096

The diversion and use of water for hydropower purposes undexr this
license is subject to review by the Director after the date of
expiration of license 2048 issued by the Federal Energy
Regulatory Commission. Upom appropriate findings relative to t:he
interest of the publie, the Director may cancel all cr amny part
of the use authorized herein and may revise, delete or add
conditions under which ths right may be exercised.
Rights 65-02232, 65-02338A and €5-02338X ara also diverted
through the point of divarsicn described above.
The hydrcpower facility is known as Cascade Hydroelactric
Project.
Rights 65-02232, 65-02338A, 65-02338X and 65-1202€ whenn cambined
ehall not excead a total daily maximm diverxwion volume of 4356
acre feet.

| this license is issued pursuant to the provisicns of Section 42-219, Idsho Code.
§ The watsr right confirmed by this license is subject to all prior water rights
: andshallbeadninistemdinaumdmcewithIdaholawandapplﬁhlemla&of
| the Departmemt of Water Resources. Signed and sealed this 2=

Enger2 , 1979,

MICROFILMED §
JAN 2 6 7000 §







ROSHOLT, ROBERTSON & TUCKER

JOEIN A ROSHOLT RECEIVED Amchm:rdmw
}Amwc.wcxgm ' mmmom
Boiss Office
GM!YI‘)'EIEITB JA“ ' 3 m 21w %ﬁ?m la&?&mlﬂggm
JERRY V JENSEN »0
JORNK. m' Depatwxcet of Wator Rosoures BOISE, mmmssrrjm-zlae : MMFM%M&QS
NORMAN M. SEMANKO _ ux(m)m).am qu '
Email  rosholtEZmBcron.nst
January 12, 2000

Noman C. Young

Administrator, Water Management Division

Idaho Departiment of Water Resources

1301 North Orchard Street o

P.O. Box 83720 ,

Boise, Idaho 83720-0098

Re: Water Right License # 65-12096 — [daho Power Company
Dear Mr. Young:

1 appreciate having the opportunity to meet with you and Pinl Rassier to discuss the
pending Petition for Reconsideration filed on behalf of the Idaho Power Company with regard to
the above referenced water right license. As I explained during our mesting, the principal issue of
concern to Idaho Power is condition # 7 of the license that renders the license subject to review
by the Director upon the expiration of the FERC license for the Cascade Project (Project #2848)
and allows for either the cancellation of the water license or the deletion or addition of conditions
under which the right may be exercised.

I understand that the basis for that condition is 1. C. § 42-203B(7), which provides that
the directar may “limit a permit or hcense for power purposes to a specific term™. While 1daho
Power questions the constitutionality of that provision in light of Art. XV. Sec. 3 of the Idaho
Constitution, it seems unnecessary to tackle that issue in light of the administrative history of this
water right. As you know, § 42-203B was added to the Idaho Code in 1986, Our records indicate
that the administrative process involving this license proceeded as follows:

Water right application filed - February 21, 1978
IPC Petition for Inmediate Issumco of Permiit flled - December 8, 19M/CROFILMED
Application approved (POBU due 5/31/83) - Aprils.1081 JAN 282000

Request for extension of time to file POBU -~ Maml_l‘.B, 1983




Norman C. Young .

January 12, 2000
Page 2
' POBU filed - October 19, 1984
Field exam completed - July 30, 1986
File transforred to IDWR State office - . July30,1986
License issued - November 8, 1999

It is clear from the above that a permit for the water right was issued in 1981 and Idaho
Power complied with all administrative requirements for the issuance of the license by the end of
Octoberl984,neaﬂytwoyeatSpriortoﬂ1eenacnnen!of§42-2033(7)andﬁﬁemyemm‘iwto
. the issuance of the license. Under these specific circumstances we consider the application of the

term limitation in the license under § 42-203B to be inappropriate and would again request that
condition # 7 be removed.

Again, thank you for your consideration of this matter and we await your response. fwe
can offer anything further or answer any questions, please contact me.

Very truly yours,

James C. Tucker

cc! B. Stalman
N. Gardiner

MICROFIMED
s 2.8 W




< MEMORANDUM . -
DATE: Jamary10,200 © - 0o

TO:  Water Right File 65-12096 |
FROM: Shelley W. Kedn 35/
RE: Meeting to discuss the petition for reconsideration

On Friday, December 17, 1999, IDWR staff met with James C Tucker to discuss his petition for
reconsideration of Water Right License 65-12096, Representing IDWR were Norm Young, Phil
Rassier, and Shelley Keen Mr. Tucker said that Idaho Power Company is uncomfortable with
the temporal provisions of the license. As a permanent property right it adds some value to the
company'’s ledger sheet because it could be sold or transferred For example, if Idaho Power
CuumanydoeenmuminﬂwFERCﬁmsewopmaCmdghcmﬂdsﬁﬂpownﬁdlyrmin
and sell the water right license. However, if the water right license can be revoked its value is
significantly diminished, As Mr Rassier summarized, *If the FERC license is revoked, is there
anything to prevent the state from re-allocating the water used under this license?”

Mr Tucker also raised the following issues.

¢ Did the 1928 amendment to the ldaho Constitution really intend for Idaho Power Co. to have
lessabﬂitytoanquirepmpmtyxigbtsthauotherwmnppropﬁators? Mr. Tucker raised the
question but indicated that he does not intend for this question to be pursued in this forum or
at this time, ' ' '

o Permit 65-12096 was issued five years before Section 42-203B(7), Idaho Code, was passed
by the legislature. Can't Permit 65-12096 be exciuded because of some "grandfither”
consideration? The language of the statute seems pretty clear that there is no grandfather
provision

» ConditionNo 7 on the Jicense is rather broad. Can it be revitten to describe in more detail

. the process through which the license might be canceled or changed? Mz. Young suggested
wording similar to the statement placed in minimum stream flow licenses.

Themeﬁngmdedvﬁﬁhﬁ.hckupmmiﬁngmreﬁewmmphofﬂwmhﬁmmﬂow
language and to make some suggestions to IDWR.

MICROFILMED
JAN 2 8 2000
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Idsho Constitution XV - 03 Page 1 of 1
® é
' 4

T L4 L L o

CONSTITUTION OF THE STATE OF IDAH

SECTION 3. WATER OF NATURAL STREAM -- RIGHT TO APPROPRIATE ~—~ STATE'S
REGULATORY POWER--~PRIORITIES. The right to divert and appropriate the
unappropriated waters of any natural atream to beneficial nses, shall never
be denied, except that the state may regulate and limit the use thereof for
power purposes. Priority of appropriation shall give the better right as
between those using the water; but when the waters of any natural stream
are not sufficient for the service of all those desiring the use of the
same, those using the water for domestic purposes shall (subject to such
liamtations as may be prescribed by law) have the preference over those
claiming for any other purpose; and those using the water for agricultural
purposes ‘shall have preference over those using the same for manufacturing
purposes. And in any organized mining district those using the water for
mning purposes ot milling purposes connected with mining, shall have
preference over those using the same for manufacturing or agricultural
purposes. But the usage by such subseguent appropriators shall be subject
to such provisions of law regulating the taking of private property for
public and private use, as referred to inm section 14 of article I of thas
Constitution.
¥ho Idsho Code iv mado avallsble on the Internet by the Idsho Logislattre 88 & public servide. |

Shin Internot versien of the Idaho Code may Aot be used for comeroial purposes, nor mey this
darzbase be prhlishad or rupackuyed for commercial sale without expross written PecinsELoln.

. Available Referency: Soarch Fustctions

Tho Lok Cods is she property of os sixte of Idaks, ard s copyrighted by Idako luis, £ C §9-850. Accerding to Idabo law, any perton who regroduces or
distrdscies Bhe Tako Code for covamercial purposes In violation of the provessons of thix stanicte thail be doemed to be an infringer of the state of Iiko's

) . M\CROF“'MED
hitp./farww3 state.id us/cgi-bin/consiretr?sctid=003151503 K 1a 28 2090 121790




State of Idah? iii
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, P.O. Box 83720, Boise, Iiaho 83720-0098
Phone: (208) 327-7900 FAX: (208) 327-7866

GOVERNOR
KARL J, DREHER
November 30, 1999 DIRECTOR
IDAHO POWER COMPANY
C/0 JAMES C TUCKER
ROSHOLT, ROBERTSON & TUCKER
POBOX 2139

BOISE ID 83701-2139

RE: Petition for Reconsideration of Order issuing Water Right License 65-12096

Dear Mr. Tucker; |

I have enclosed a capy of an order granting your petition for reconsideration of the
preliminary order issuing Water Right License No, 65-12096. I think it would be useful to
meet to discuss the concerns raised in your petition. I will direct my staff to contact you
inaﬁawdaysmseheduletlwmﬁngaswonasposaﬂ»le.
lfyouhavemyquesﬁonsregnrdingﬂﬁsnmter,pleuemﬂmeatn?-m.

Sincerely,

Nomaﬁ C Yoﬁ ‘

Administrator, Water Management Division
NCY:swk
Enclosure

MICROFILMED
JAN 2 8 2000




mmowmcom?w_ e RECEIVED
B NOV 2 & 1959

Rosholt, Robertson & Tucker
P. 0. Box 2139 R -
1221 West Idaho St,, Suite 600
Boise, Idaho 83701-2139

(208) 336-0700

(208) 344-6034 - Fax

ISB# 2038 ‘

ALTDL LY A L LARNN TN

STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

In Re:
‘Water Right No. 65-121096

PETITION FOR RECONSIDERATION

L’VHV\IVVV-—-

TO: THE DIRECTOR OF THE IDAHO DEPARTMENT OF WATER RESOURCES
ThoMahoPoquompmy,hmﬁnaﬁuﬂ:ePaﬁﬁm,peﬁﬁommmemsidu
ﬂ:atoatainprelminaryarderissuedinﬂwﬁ)rmufaWaternghlLlwweforWﬁﬁwRiglﬁNo.ﬁ&
12096, Specifically, the Petitioner seeks reconsideration of the following condition placed on snch
water right license: - '
Zmedbvmionmduwofmterfbrkydmpowm;pmmtbwlmsuwbjww
review by the Director gfter the date of expirati of license 2848 issued by the Federal
Energ'ReguMWCownmme@mappropﬂmﬂndingSrdaﬂwmmeMafﬂe

public, mmwordeIwwmdﬁemmﬁdhmMmm
delete or add conditions under which the right may be exercised.

MICROFILMED
JaN 28 2000




-

1. Thecondjﬁonconsqumammblemdumnﬁmizedlhnimﬁmmamﬁgmu o

The grounds for this petition are as follows:
appropriation as authorized by Article 15, § 3 of the Idsho Constitution,
2. And for sach additional snd farther reasons as may be set forth by the Petitioner in this

W
Dated this )= _day of November, 1999

ames C. Tucker
Rosholt, Robertson, & Tucker
Attomey for Idabo Power Company

TIFICATE OF SERVE

I hereby certify thet on this zé_'_’ﬂc;ayofNovember, 1999, I served a trae and correct
copy of the PETITION FOR RECONSIDERATION on the
DIRECTOR of the Idaho Department of Water Resources, via FAX and regular mail at:
1301 N. Orchard Str., P. O. Box 83720, Boise, Idaho 83720-0098.

Wdr Nedin
Legal Assistant

Rosholt, Robertson & Tucker

MICROFILMED
AN 2 8 2000
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25 * PERMITS, CERTIPICATES, AND LICENSES 422088

tive upstream beneficial users whose rights are acquired pursuant to state
%mmmummmmmuam@zmm

(4) The user of water for power purpcses as beneficinry of the trust
established in subsections (2) and (3) of this section shall be entitied to use
water gvailable at its facilities to the extent of the water right, and to protect
its righta to the use of the water as provided by state law against depletions
or claims not in accordance with state law,

(5) The governor ar his designes is hereby authorized and empowsred to
enter into agreements with holders of water rights for power purposes to
define that portion of their water rights at or helow the level of the
applicsble minimnm stream flow as being unsubordinated to upstream
beneficial vses and depletions, and to define such rights in exoess therecf as
being held in trust by the state under subsection (2) of this section. Such
agreaments shall be subject to ratification by law. The contract enterved into
by the governor and the Jdsho Power Company on October 26, 1984, is
hereby found end declared to be such an agreement, and the legislature
hereby ratifiee the governors authority and powsr to enter into this

agresment.

(6) The director shall have the autbarity to subordinate the rights
ymhamtmummmpmmmwupm

beneficial depletionary uses. A subordinated water right for power use does

not give rise to any cdaim against, or right to interfave with, the holder of
subsequent upstream rights established pursnant to state law. The divector
shall also havo the guthority to limit a permit or liense for power purposes
to a specific term.,

Bubsection {8) of this section shall not apply to leenses which have
already been issued as of the effective date [July 1, 1988) of this act.

(T} The director in the exercise of the authority to limit a permit or Hoense
for power purposas to a specific tarm of years shall designate the number of
mmmmmmd%mmmmmma
determining such date shall consider among other factors:

mmmmdmmpmhmmmtwhdehu.mmme

become, applionble to, such permit or Keense;

() The policy of the Idaho public utilities commission (IPUC) regarding

the term of power purchase enntracts as administered by the IPUC under

(e} The term of any fedaral energy regulatory commiesion (FERC) licenre
granted, or which reasonsbly may bes granted, with respect to any
particular permit or license for power purpose;

(@) Existing downstream water uses established pureuant to state law.
The term of years chall be determined at the time of issuance of the permit,
or as soun thereafler as practicable if adsquate informetion is mot then
available, The term of years shall commence wpon spplication of water to
beneficiel use. The term of years, once establiched, shall not thereafter be
modified except in accordance with due process of law. [1.C., § 42-2088, as
:ﬂiedbgols.ﬂlﬁb.dmﬂ.% 2, p. 28 and ch. 224, § 1, p. §87; am. 1986, ch, 117,

P

JA” 2 8 m




State of Idalio |
DEPARTMENT OF WATER RESOURCES

ifisa 1301 North Orchaid Street, P.O. Box 83720, Boise, Idaho 837200098
08  Phone: (208) 327-7900 FAX: (208) 327-7866

Novenber 9, 1999 DIRK EEMPTHORNE
‘ ' GOVERNOR
KARL ). DREHER
DIRECTOR

IDAEO POWER CO
PC BOX 70 ‘
BOISE ID 83707

RE; WATER RICHT NO. 65-12096

Dear Water Right Holder(s):

The Department of Water Resources (the Department) has issued the
enclosed license confirming that a water right has been established
in accordance with the permit referenced above. The license is a
 praliminary grder issued by the Department pursuant to section
§7-5243, Idaho Cods. It can and will become a final order without
further action of the Department unless a party petitions for
reconsideration or £iles an exception and/or brief as daescribed in

the enclosed information gheet.

Alsc, please note that water right owners are required to report
any change of water right ownership and/or change Of mailing
address to the department within 120 days of the change. Fallure
to report these ges could result in a $100 late filing fee.
Contact any office of the department or visit the department’s
hcmepage on the Internmet to obtain the proper report form.

If you have any questions, please call me at 208-327-7946.
Sincerely,

. Keen

ghts Supervisor

Shellay
Water R

BK:klt _
Enclogsure ‘ MICROF
JAN 2 8 2000
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08/14/2006

IDAHO DEFARTMENT OF WATER RESOURCES
RECOMMENDED WATER RIGHTS ACQUIRED UNDER STATE LAW

RIGHT NUMBER:

- NAME AND ADDRESH:

QUANTITY:
PRIORITY DATE:
POINT OF
DIVERSION:

PURPOSE AND
PERIOD OF USE:

FLACE OF USE:

OTHER FROVISICHS

3-7018

IDAHO POWER CO
PO BOX 70
BOISE ID B3707
SRAKE RIVER

5,000,000 CFS
. 12/34/1975

TRIBUTARY: COLUMBIA RIVER

T178 RO5SW S% SESE Lot 3 Within WASHINGTON County
7088 RA7E 825 NESE Lot 9 WM Within BARER County, Oregon

Water is diverted by a dam that spans the Snake River between Idaho amd

.

EUREOSE OF USE RERIOD OF USE QUANTITY
POWER ) 1/01 12/31 5,000,000 CPS
Power generation is at the Brownlee Dam Power Plant.

ELUIWER W in WASH Lrlzin i

T17N ROSW 502 Lot® 1 NESE
NECESSARY FOR DEFTNITION OR ADMINISTRATION OF THIS WATER RIGHT:

This partial decree is subject to such general provisions necessary for

the definition of the rights or for the efficient administration of tha water
rights as may be ultimately dstermined by the Court at & point in time no
leter than the entry of a f£inal unified decrse. Section 42-1412(6), Idaho

Coda.

The rights for the use of the waters under this permit shall be
subordinate to and not prevent or interfere with any future upstream
diversion and use of the waters of the Snake River and its tributaries for
the irrigation of lands or other conswmptive bemeflcial uses in the Snake
River wvatersghed. '

This pexmit has been issued subject to Section 42-207, Idaho Code In the
evant of its sale, transfer, assigmnment, or ite moxtgaged, without a
compliance with the provisions of this section, it shall be cancelled and
ravoked by the Director of the Department of Water Resourcen.

Thig right is conditioned upon completion of the a riation in

accordance with the gtatutory procedure for approprzation of water

rights. This right remains subject to all conditions set forth in the permit
upon which this right ie based, and will be subject to all conditions set
forth in the license issued by IDWR upon completion of the statutory

appropriation process.

EXPLANATORY NATERIAL: BASIS OF CLAIM - Permit

Bamin 03 Director’s Report

Page 85
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