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Attorneys for Applicant City of Pocatello

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION

FOR TRANSFER NO. 76779 IN THE
NAME OF THE CITY OF POCATELLO

CITY OF POCATELLO’S MOTION
TO COMPEL DISCOVERY
RESPONSES OF PROTESTANT
JOHN SCHWARZ

Applicant City of Pocatello (the “City”), by and through its attorneys of record, Givens
Pursley LLP, respectfully moves the Idaho Department of Water Resources (“Department”),
pursuant to Idaho Rule of Civil Procedure 37(a), and IDAPA 37.01.01.521, for an order
compelling Protestant John Schwarz (“John”) to supplement his discovery by providing
complete responses to the City’s first set of discovery requests to John, and to comply with the
Department’s April 21, 2011 Order Setting Pre-Hearing Deadlines (“Scheduling Order”). The
reason for this motion is that John has disregarded the Department’s Rules of Procedure
governing discovery and the Hearing Officer’s April 8, 2011 Order Partially Granting Motion to
Compel Discovery (“Discovery Order”) as set forth below. This Motion is supported by the
Affidavit of Michael C. Creamer in Support of City of Pocatello’s Motion to Compel Discovery

Responses (“Creamer Affidavit™), filed contemporaneously herewith.
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The City served its First Discovery Requests to John Schwarz (“Requests”) on March 28,
2011. On April 6, 2011, the City received a copy of John’s Answers and Responses to Applicant
City of Pocatello’s First Discovery Requests (“Responses”). Yet, the Responses contain only
limited information concerning John’s protest to The City’s Application for Transfer No. 76779,
and instead, repeatedly object that “[T]his Interrogatory exceeds the parameters of the
Department’s Order because it contains subparts.” Creamer Affidavit, Ex. A.

In the responses, John also purports to “reserve the right to amend this statement at any
time, including up to the time of the hearing.” Creamer Affidavit, Ex. A. However, the
Scheduling Order requires that responses to discovery be served on or before May 16, 2011.
Thus, John does not have a right to unilaterally extend his discovery deadline to “up to the time
of the hearing,” and should be required to comply with the Department’s discovery deadlines.
Creamer Affidavit, Ex. A.

In light of the Discovery Order, counsel for the City mailed a letter to John, on April 13,
2011, requesting that he fully respond to the City’s discovery requests by April 25, 2011.
Creamer Affidavit, Ex. B. On April 25, 2011, the City received a response letter from John,
dated April 20, A.D. 2011, in which he indicated “[T]his Protestant stands by the original
Response given on April 4, 2011” and that “Protestant does agree to stick to the material facts
listed on the Notice of Protest, and Response and Answers.” Creamer Affidavit, Ex. C.

As such, and pursuant to IDAPA 37.01.01.531, the City respectfully requests the
Department order John to fully respond to the Requests by amending or supplementing his
Responses, and to comply with the Scheduling Order setting the May 16, 2011, deadline for
discovery responses. The City further requests that if John fails to obey any order compelling

discovery, the Department issue an order precluding him from introducing any evidence in this
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proceeding as a party or as a witness for another party, which he has not previously disclosed
through the discovery process, and from using any documents that he has not specifically

identified and produced in response to the City’s Requests.

DATED this 25" day of April, 2011.

GIVENS PURSLEY, LLP 7/ .
By:%M e

Michael C. Creamer
Attorneys for City of Pocatello
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CERTIFICATE OF SERVICE

I hereby certify that on the 25t day of April, 2011, a true and correct copy of the
foregoing was served upon the following individual(s) by the means indicated:

Original Filed With:

James Cefalo

Water Resources Program Manager
Eastern Regional Office

Idaho Department of Water Resources
900 North Skyline Dr., Ste. A

Idaho Falls, ID 83402-6105

Copies Served On:

Scott L. Campbell

Moffatt Thomas Barrett Rock & Fields, Chtd.
101 S. Capitol Blvd., 10th Floor

P.O. Box 829

Boise, ID 83701-0829

Fax: 208-385-5384

slc@moffatt.com

Attorneys for Portneuf Watershed Users
Association, Inc.

Lynden and Candice Symons
Symons Farm & Ranch

PO Box 604

Lava Hot Springs, ID 83246

John Schwarz
Box 240
McCammon, ID 83250

James A. Spinner

Attorney at Law

PO Box 6009

Pocatello, ID 83205-6009

Fax: 208-232-1808
spinjim@cableone.net

Attorney for McCammon Ditch Company
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Hand Delivery
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Hand Delivery
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Hand Delivery
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Travis L. Thompson

Barker, Rosholt & Simpson, LLP

113 Main Avenue West, Ste. 303

P.O. Box 485

Twin Falls, ID 83301-6167

Fax: 208-735-2444

tit@idahowaters.com

Attorneys for A&B Irrigation District, Burley
Irrigation District, Milner Irrigation District,
North side Canal Company and Twin Falls
Canal Company

Randall C. Budge

Racine Olson Nye Budge & Bailey, Chtd.

201 East Center St., Ste. A2

P.O. Box 1391

Pocatello, ID 83204-1391

Fax: (208) 232-6109

rcb@racinelaw.net

Attorneys for Portneuf-Marsh Valley Canal Co.

Tom Barnes, President

Portneuf-Marsh Valley Canal Company
22465 S. Cambridge Rd.

Downey, ID 38234
TandJBarnes@gmail.com

Mark Bennett, Secretary
Portneuf-Marsh Valley Canal Company
3670 E. Richards Rd.

Downey, ID 83234
PenBen@hotmail.com
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GIVE@’BSLEY L

LAW OFFICES

601 W. Bannock Street

PO Box 2720, Boise, Idaho 83701
TELEPHONE: 208 388-1200
FACSIMILE: 208 388-1300
WEBSITE: www givenspursiey.com

MICHAEL C. CREAMER
DIRECT DIAL (208) 388-1247
EMAIL MCC@givenspursley com

James Cefalo
Water Resources Program Manager
Eastern Regional Office

Idaho Department of Water Resources

900 North Skyline Dr., Ste. A
Idaho Falls, ID 83402-6105

Re:  In the Matter of Application for Transfer No. 76779 in the Name of

the City of Pocatello

Dear Mr. Cefalo:

Gary G. Allen

Peter G. Barton
Christopher J. Beeson
Clint R Bolinder

Erik J. Bolinder
Jeremy C. Chou
William C. Cole
Michael C. Creamer
Amber N. Dina
Elizabeth M. Donick
Kristin Bjorkman Dunn
Thomas E. Dvorak
Jeffrey C. Fereday
Justin M. Fredin
Martin C. Hendrickson

April 25,2011

Steven J. Hippler
Donald E. Knickrehm
Debora K. Kristensen
Anne C. Kunkel
Michael P. Lawrence
Franklin G. Les

David R. Lombardi
Emily L. McClure
Kenneth R. McClure
Kelly Greene McConnell
Cynthia A. Melillo
Christopher H. Meyer
L. Edward Miller
Patrick J. Miller

Judson B. Montgomery

Enclosed are the originals and one set of copies of the following:

RECEI
APR 27 2

Department of
Easter

Deborah E. Nelson
Kelsey J. Nunez

W. Hugh O'Riordan, LL. M
Angela M. Resd

Justin A. Steiner

Conley E. Ward

Robert B. White

RETIRED

Kenneth L. Pursiey

James A. McClure

Raymond D. Givens (1917-2008)

1. City of Pocatello’s Motion to Compel Discovery Responses of Protestant John

Schwarz; and

2. Affidavit of Michael C. Creamer in Support of City of Pocatello’s Motion to
Compel Discovery Responses of Protestant John Schwarz.

Please file the enclosed Motion and Affidavit in the above-referenced transfer number,
and return conformed copies of each document to our office in the postage-paid envelope
provided for your use.

Your assistance is appreciated.

Sincerely,

Lot

Legal Assistant to Michael C. Creamer

Enclosures
5902-6_1150865_1.DOC



