Michael C. Creamer, ISB #4030
Jeffrey C. Fereday, ISB #2719
GIVENS PURSLEY LLP

601 W. Bannock St.

Post Office Box 2720

Boise, Idaho 83701-2720
Telephone: 208-388-1200

Facsimile: 208-388-1300
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Attorneys for Applicant City of Pocatello

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION

FOR TRANSFER NO. 76779 IN THE
NAME OF THE CITY OF POCATELLO

AFFIDAVIT OF MICHAEL C.
CREAMER IN SUPPORT OF CITY
OF POCATELLO’S MOTION TO
COMPEL DISCOVERY
RESPONSES OF PROTESTANT
JOHN SCHWARZ

STATE OF IDAHO )
) ss.

County of Ada )

MICHAEL C. CREAMER, being first duly sworn upon oath, deposes and states:

1. I am one of the attorneys of record for the Applicant City of Pocatello (“City”) in
the above-captioned case.

2. This Affidavit is submitted in support of the City Of Pocatello’s Motion To
Compel Discovery Responses of Protestant John Schwarz filed concurrently herewith.

3. A true and correct copy of Protestant John Schwarz’s Answers and Responses to

Applicant City of Pocatello’s First Discovery Requests dated April 4, 2011, is attached hereto as

Exhibit A.
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4. A true and correct copy of Michael C. Creamer’s letter to John Schwarz dated

April 13, 2011, is attached hereto as Exhibit B.

5. A true and correct copy of John Schwarz’s letter to Michael C. Creamer dated

April 20, A.D. 2011 is attached hereto as Exhibit C.

Michael C. Creamer

SUBSCRIBED AND SWORN to before me this 25™ day of April, 2011.

ﬁm@%@@

" “||Illlll',"’
e‘“‘ k\0?.1 .I:TG ':.'% Notary Public %’aho
§ X i )%, Residing at

My Commission expires: | lo

AFFIDAVIT OF MICHAEL C. CREAMER IN SUPPORT OF CITY OF POCATELLO’S MOTION TO COMPEL
DISCOVERY RESPONSES OF PROTESTANT JOHN SCHWARZ - 2



CERTIFICATE OF SERVICE

I hereby certify that on the 25™ day of April, 2011, a true and correct copy of the
foregoing was served upon the following individual(s) by the means indicated:

1%/ U.S. Mail, postage prepaid
Express Mail

Original Filed With:

James Cefalo

Water Resources Program Manager
Eastern Regional Office

Idaho Department of Water Resources
900 North Skyline Dr., Ste. A

Idaho Falls, ID 83402-6105

Copies Served On:
Scott L. Campbell

Moffatt Thomas Barrett Rock & Fields, Chtd.

101 S. Capitol Blvd., 10th Floor

P.O. Box 829

Boise, ID 83701-0829

Fax: 208-385-5384

slc@moffatt.com

Attorneys for Portneuf Watershed Users
Association, Inc.

Lynden and Candice Symons
Symons Farm & Ranch

PO Box 604

Lava Hot Springs, ID 83246

John Schwarz
Box 240
McCammon, ID 83250

James A. Spinner

Attorney at Law

PO Box 6009

Pocatello, ID 83205-6009

Fax: 208-232-1808
spinjim@cableone.net

Attorney for McCammon Ditch Company
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Travis L. Thompson

Barker, Rosholt & Simpson, LLP

113 Main Avenue West, Ste. 303

P.O. Box 485

Twin Falls, ID 83301-6167

Fax: 208-735-2444

tit@idahowaters.com

Attorneys for A&B Irrigation District, Burley
Irrigation District, Milner Irrigation District,
North side Canal Company and Twin Falls
Canal Company

Randall C. Budge

Racine Olson Nye Budge & Bailey, Chtd.
201 East Center St., Ste. A2

P.O. Box 1391

Pocatello, ID 83204-1391

Fax: (208) 232-6109

rcb@racinelaw.net

Attorneys for Portneuf-Marsh Valley Canal Co.

Tom Barnes, President

Portneuf-Marsh Valley Canal Company
22465 S. Cambridge Rd.

Downey, ID 38234
TandJBarnes(@gmail.com

Mark Bennett, Secretary
Portneuf-Marsh Valley Canal Company
3670 E. Richards Rd.

Downey, ID 83234
PenBen@hotmail.com
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John Schwarz, sui juris
c/o Box 240
McCammon, Idaho 83250

Telephone (208) 254-3634 ?’{

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF APPLICATION FOR PROTESTANT John Schwarz's
TRANSFER NO. 76779 IN THE NAME OF B O T R OABELICANT
THE CITY OF POCATELLO CIrY OF BOCA TL1.0S EIieT
DISCOVERY REQUESTS

COMES NOW Protestant John Schwarz (“Protestant™), a sentient man, sui juris
(in his own right), on the land of Idaho, and pursuant to the Idaho Department of Water
Resources (“IDWR?” or “Department) Order Authorizing Discovery and Notice of Status
Conference, dated February 8, 2011 (the “Order”), and hereby answers and responds to
Applicant, City of Pocatello’s (“Applicant” or “City”) First Set of Discovery Request to
Protestant. I object to having lawyers invade this common law venue. Therefore, the
Protestant is answering only to a common law venue. Protestant is also regarding all
Attorneys and/or Lawyers as counselors. Answers and Responses to Applicant City of

Pocatello’s First Discovery Requests to John Schwarz are as follows:

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
CITY OF POCATELLO'S FIRST DISCOVERY REQUESTS - 1 of 1S
EXHIBIT
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I
GENERAL OBJECTIONS

Protestant has not completed its own investigation and/or discovery as of yet.
Accordingly, the responses that follow are based upon the best first hand knowledge,
information and reasonable and prudent belief of the Protestant at this time.

Protestant reserves the right to make further responses if it appears that any
omissions or error has been made in connection with these responses or that more
accurate information is or has become available. These responses are made without
prejudice to Protestant’s rights to use in later discovery and/or to present at hearing,
evidence as may later_be discovered or evaluated, as common sense, and common law
allows.

Protestant also objects to the City’s discovery requests and the instructions and
Definitions to the extent they seem to require discovery responses beyond that required
under the Department’s Rules of Procedure, the Department’s Order, or the Idaho Rules
of Civil Procedure and common law. These responses are provided in accordance with
the Department’s Order, the Department’s Rules of Procedure, and the Idaho Rules of
Civil Procedure irrespective of any instructions and definitions that may accompany
these discovery requests.

These responses are made subject to all objections as to competence, relevance,
materiality and admissibility. These responses are subject to all objections that would
require the exclusion of any statement, material, or information herein provided if such
interrogatory were asked of or any statement, material, or information provided by
witnesses present and testifying in any common law venue. All such objections are

PROTESTANT Jobu Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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reserved and may be interposed at the time of the hearing.

Protestant specifically objects to the discovery requests to the extent they seek
information protected by the rules governing the discovery of facts of experts as set forth
in Rule 26(b)(4), Idaho Rules of Civil Procedure. This objection is intended to apply to
all of the discovery requests that seek such information and will not necessarily be
repeated for each request to which it applies. Protestant has, to the extent possible,
construed each request as requiring only information and/or documents not subject to
any applicable protection.

No incidental or implied admission intended. The fact that Protestant has
responded to any discover request, or any part thereof, should not be mistaken as an
admission that Protestant accepts that the discovery request or the response or objection
thereto constitutes admissible evidence. Protestant’s answers to any discovery requests
do not constitute a waiver of Protestant’s rights to object to any future, additional, or
supplemental discovery requests regarding the same matter.

I

ANSWER TO INTERROGATORIES AND
RESPONSES TO REQUESTS FOR PRODUCTION

INTERROGATORY NO. 1: Please identify each and every ground for your

protest of the Application that you may present at the hearing in this matter.

ANSWER, NO. 1: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also calls for potential legal
conclusions which are not discoverable. Without waving my objection, Protestant, in
good faith responds to the first part of the Interrogatory only. In my opinion, being

reasonable and prudent, common sense tells me, the loss of recharge has the potential

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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to negatively effect many of the people, on the land of South Bannock County, who have

no direct connection with the water that the City is applying for the Transfer of.

INTERROGATORY NO. 2: Please identify each and every ground for your
protest identified in your response to interrogatory No. 1 above, please identify each fact,
and each document, that supports, contradicts, or in any material way pertains to it.

ANSWER NO., 2: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also calls for potential legal
conclusions which are not discoverable. Without waving my objection, Protestant, in
good faith responds to the first part of the Interrogatory only. In my opinion, being
reasonable and prudent, common sense tells me, using due diligence as to the duty of
water, no private well log history, no proper data, and no proper recording stations exists.

Therefore one can form a lawful defense for recharge, that can not be proven otherwise.

INTERRIGATORY NO. 3: If you contend that the Transfer, if approved, would
injure your water rights, please describe the basis for this contention and identify each
fact, and each document, that supports, contradicts, or in any material way pertains to it.

ANSWER NO. 3: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also calls for potential legal
conclusions which are not discoverable. Without waving my objection, Protestant, in
good faith responds to the first part of the Interrogatory only. In my opinion, being
reasonable and prudent, common sense tells me, using due diligence as to the duty of
water, 1 am domiciled on the land of Bannock County, at McCammon city proper,
therefore it is my duty to honorably, with due diligence, investigate any matter which

PROTESTANT Jobn Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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may effect, in any way and/or form, the value, of the way of life, property, and for the
protection of my posterity. Icould not find proper data to support my opinion, cause. .
Therefore, I opine that current beneficial use and the duty of water should
remain on the land that the current Water right and/or share are presently assigned to, and
remain on that assigned water district. If the water in question is transferred out of the
current beneficial use as municipal water, moved to wherever, whenever, however the
Applicant wants, with no injury and no volume loss, while retaining the standing as to
Priority Date, common sense tells me that the land will forever be injured, causing injury

to Protestant, one of the People on the land. See exhibit “A”.

INTERROGATORY NO. 4: If you contend that the Transfer, if approved, would

conflict with local public interest, please describe each and every basis for this contention
and identify each fact and each document that supports, contradicts, or in any material

way pertains to it.

ANSWER NO. 4: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also calls for potential legal
conclusions which are not discoverable. Without waving my objection, Protestant, in
good faith responds to the first part of the Interrogatory only. In my opinion, being
reasonable and prudent, common sense tells me, using due diligence as to the duty of
water management, It would diminish the amount of water available for diversion to the
current water right, and/or water share holders, of district 29A, thereby damaging the
agricultural business operations of the current members to provide benefits to the City
residents, all contrary to the Idaho Constitution Article XV, Section 3 and 4; and Idaho
Code Section 42-222.

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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INTERROGATORY NO. 5: If you contend that the Transfer, if approved, would
be inconsistent with the conservation of water resources within the State of Idaho, please
describe each and every basis for this contention and identify each fact and-each
document that supports, contradicts, or in any material way pertains to it.

ANSWER NO. 5: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also cails for potential legal
conclusions which are not discoverable. Without waving my objection, Protestant, in
good faith responds to the first part of the Interrogatory only. In my opinion, being
reasonable and prudent, common sense tells me, using due diligence as to the duty of
water management, the inconsistency with the conservation of water resources within the
State lays in the fact that the Applicant’s Transfer calls for delivery with no loss; and the
ability to use the water as the Applicant sees fit. To a sentient individual, that has the
potential to harm the current, intended, beneficial use within the State and Water District,
(“District™) as the Applicant could sell, lease and convey the described water to anyone,
anywhere, at any agreed upon price. To the Protestant, that means it could be sold, leased

and/or conveyed out of the current District, and/or State, if the Applicant wished it so.

INTERROGATORY NO. 6: If you contend that the Transfer, if approved, would

adversely effect the local economy of the Portneuf River watershed, plcase describe each
and every basis for this contention and identify each fact and each document that s
supports, contradicts, or in any material way pertains to it.

ANSWER NO. 6: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also calls for potential legal

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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conclusions which are not discoverable. Without waving my objection, Protestant, in

good faith responds to the first part of the Interrogatory only. See dnswer no. 4 above.

INTERROGATORY NO. 7: If you contend that the Transfer, if approved, would

significantly affect the agriculture base of the Portneuf River Watershed, please describe
each and every basis for this contention and identify each fact and each document that s
supports, contradicts, or in any material way pertains to it.

ANSWER NO. 7: Objection. This Interrogatory exceeds the parameters of the

Department’s Order because it contains subparts. It also calls for potential legal
conclusions which are not discoverable. Without waving my objection, Protestant, in
good faith responds to the first part of the Interrogatory only. In my opinion, being
reasonable and prudent, common sense tells me, using due diligence as to the duty of
water management, the Transfer has the potential to cause harm to the agriculture base of
the watershed mentioned above because, the Portneuf River Settlement Agreement
(“Agreement™) storage water rights restricted its terms to the parties to the Agreement,
the City was not a party. Therefore, the terms in said Agreement, including “no
conveyance loss” should not be utilized and/or assigned to the Applicant, including the
Priority Date. If the Transfer is approved, with such blatant disregard to said Agreement,
it may set precedence for further contract intrusions, which could lead to further losses of

any rights of re-coupment regarding Water Rights; and/or Rights under the common law.

INTERROGATORY NO. 8: Please state the name and address of each person

you intend to call as a lay witness at the trial in this matter, and for each such person

describe the substance of the facts and opinions to which he or she is expected to testify

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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and identify the underlying facts and data and documents upon which the opinion and
testimony is based.

ANSWER NO.8: Objection. This Interrogatory exceeds the parameters of the
Department’s Order, because it contains subparts. Without waving my objection,
Protestant, in good faith responds to the first part of the Interrogatory only. I reserve the
right to amend this response at any time. At this time the Protestant does nof intend to

call any lay witnesses in this matter, as the IDWR has the final say in this matter.

INTERROGATORY NOQ. 9: Please identify each person you intend to call as an

expert witness pursuant to the Discovery Order, by stating the name and address of each
such witness and including for each such witness, as provided by the Idaho Rules of Civil
Procedure 26(b)(4)(A)(i), a complete statement of all opinions to be expressed and the
basis and reason therefore, the data or other information considered by the witness within
the preceding ten years, the compensation to be paid for the testimony, and a listing of
any other cases in which the witness has testified as an expert at trial or by deposition
within the preceding ten years.

ANSWER NO.9: This Interrogatory exceeds the parameters of the

Department’s Order, because it contains subparts. Without waving my objection,
Protestant, in good faith responds to the first part of the Interrogatory only. I reserve the
right to amend this response at any time. At this time the Protestant does nof intend to

call any person(s) as a witness in this matier, as the IDWR has the final say in this matter.

INTERROGATORY NO. 10: Please identify the person(s) providing the answers

to the above Interrogatories.

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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ANSWER NO.10: Objection. It calls for potential legal conclusions, which are

not discoverable. In my opinion as, Sui juris, a sentient man, being reasonable and
prudent, under common law, common sense tells the me that using a word that is not
defined in a document and/or contract can have different legal, negative meanings and/or
consequences. Therefore the Protestant objects to being classed as “the person(s)
providing the answers”). The Protestant is a living, sentient man, on the land of Idaho,
not a legal person, legal fiction; and/or any class that gives up any unalienable rights for
any privilege, license and/or any benefit issued, given or granted by any person(s), State

and/or Corporations including Principals and or Agents thereof..

REQUEST FOR PRODUCTION NO 1: Please produce copies of all decrees,

partial decrees, permits, and licenses evidencing or confirming your water right(s).

ANSWER NO.1: See exhibit “A” annexed hereto, City of McCammon — Utility

Statement. I hereby reserve the right to amend this statement at any time, including up to

the time of the hearing.

REQUEST FOR PRODUCTION NO 2: Please produce all documents, exhibits,

and/or other items of tangible evidence you expect to introduce or use, or may use, at the
hearing in this matter. If such documents, exhibits, and or other items of tangible
evidence have been produced in response to any of these Discovery Requests, please
identify the documents, exhibits, and or other items of tangible evidence which you
expect to introduce or use, or may use, at the hearing in this matter but please do not
produce any of it more than once.

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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ANSWER NO.2: See exhibits “B”, “C”, “D” annexed hereto; exhibit “B” is the

“Notice of Protest”, filed with IDWR 12/6/2010; page 3-3 exhibit “A”; exhibit “C” titled
“Application Notes” “Application ID # 76779, 99 page .pdf Document” are research
notes taken from http://www.idwr.gov/apps/ExtSearch/DocsImages/ftirQ1 .pdf,

a 99 page document pertaining to Applicant; exhibit “D” Titled

“RightID306977” is a print out, printed 12/05/2010 of

http://www.idwr.gov/apps/ExtSearch/largePOU.asp?RightID=306997&Uses=1. I hereby

reserve the right to amend this statement at any time, including up to the time of the

hearing.

REQUEST FOR PRODUCTION NO. 3: To the extent not produced in response

to Request for Production Nos. 1 through 2, please produce all documents on which you
relied, or which you identified, in responding to these Discovery Requests.

ANSWER NO. 3: Protestant’s research is not complete at this time, future

discovery and/or evidence may be forthcoming, therefore, I hereby reserve the right to
amend this statement at any time, including up to the time of the hearing. 1 reviewed the
IRCP, Department Rules of Procedure, Department Orders, Portneuf River Settlement
Agreement, and several pages of Public Documents, with due diligence, used to form my

opinions, and standing in an action at common law, as the to right to protest.

PROTESTANT Joln Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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EXHIBIT “A”

CITY OF McCAMMON
P.O. BOX9
McCAMMON, ID 83250
(208) 254-3200

UTILITY STATEMENT

JOHN & LINDA SCHWARZ Billing From: 03/01/2011

P.O. BOX 240 e
. Billing To: 03/31/2011
MCCAMMON 1D 83250 Account No: 181001.01

Due Date: 04/15/2011

— - ——- Service'Address: - = - — = = --o- — - PREVIOUS-BALANGE~ - —w==-90:00

1010 CENTER STREET WATER 36.00
SEWER 41.00
GARBAGE 13.00
TOTAL DUE 90.00

4 PAYMENT §
PLEA URN WITH PAYMENT
PRESENT READING PREVIOUS READING GALLONS USED
1

DESCRIPTION - AMOUNT

PREVIOUS BALANCE 90.00

PAYMENT ON ACCOUNT 90.00 CR

WATER 36.00

SEWER . 41.00

GARBAGE 13.00

CURRENT BALANCE DUE 90.00

PROTESTANT John Schwarz’s ANSWERS AND RESPONSES TO APPLICANT
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EXHIBIT “B”

City of Pocatello
Water Rights Application # 76799
Last Protest: 17:00 Hrs. December@ 10

IDWR — Idaho Falls, I
Protest Outline:

1) No Incxdental Recba.rge is addressed for the Upper Portneuf/Marsh Valley Area.
thig D, thousands of a a water wel thi
region of Sg_qtg Bannock county; Yes or no?

2) Under “Right ID# 306977 the same PARCELS are listed as on “Table 4” of
“Application# 76799”. i idered tacking’ e
“Monopolizing” water, Yes or no?

3) Where is the proof that the City of Pocatelio has, and/or will have, the storage
capacity for 3100 AF, per anmum, does the proof exist, Yes or no?

4) Where is the proof that the City of Pocatello has the acreage / infrastructure
(capacity) as per Zitle 42, Chapter 2, § 217, PROOF OF APPLICATION TO {
BENEFICIAL USE, to utilize, and/or has utilized, all the water they have acquired in ‘&
the past several years, not only out of the Portneuf River, but, also the Snake
River, Palisades, (50,000 AF), and Chesterfield Reservoirs, does the proof exist,
Yes or no?

5) Where is the proof that no harm will be caused to the People of South Bannock,
County by the granting of (1) “Transfer” off of the prescribed area; and
(2)“Transfer Use” from “Private Use” to “Municipal Use”, for profir? [T]o me
that means, the “City” is “Drying” up 5000 + acres of South Bannock County so

the “City” can uge, sell, convey the water, in “t/is Application”, unencumbered,
does it not; Yes or no?

6) (a) Under Document on file dated November 12, 2010, (g7wq0. _ pdf, Attachment
#2a and #3. Page 3 of 14), (Storage Water Agreement), AGREEMENT (2)) says,
620 AF over FIVE (5) years, “Amnual Increments.” [Mly question is, how did
620 AF per annum, turn into 3100 AF annual?

(b) Attachment #2 A and #3, page 6 of 14, Storage Water Agreement #10, (F)
Tramsfers the Rights for the City Pocatello’s (hereafter the “City(s)” use as the
City chooses with no prior authorization or consent. (1) {T]o me that means, they
do not have to get prior approval from anyone to use the water as the City sees fit;
and (2) NO “Rights to any Damages are Reserved”, does it not; Yes or no?

Proposal(s)

1) A five (5) year study of loss of recharge affer all construction and upgrades, to
existing Canal/Ditch Comparies and Laterals, are calculated into the “Proof of
Application to Beneficial Use”.

2) Monies, set aside in Escrow, to cover damages to all individual well (Ground
water), and/or Junior Water Right (frrigation, Surface water/Stock water) holders.

Ex/wyb/;‘ i A “ 4
SO 1
MNAI7EE OF PROTEST 33
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EXHIBIT “C”

Application Notes:
Application ID # 76779, 99 page .pdf Document:

o pen e o e e s 2ediyere § ' g o A eveentis TV% L Al
e v dwer i sooy i oo

Page number (from PDF header, not actual page number); and brief descri

1) Page 2, Application for Transfer of Water Right (hereafter ATWR yrart 1, (A) 2,
Instruetions not followed correctly; and
2) Page3, ATWR (cont.), Part 1, (B) 1 Box not checked under item #3;(B)3 No

oints of diversion Box is checked, vet in (see #3 below) . they claim the
“Right” to do. with the Wuter Right. what ever they want and/or claim: and

3) Page 24, Attachment #2 A and #3, Storage Water Agreement #10, (B) Transfers
the Rights for the City Pocatello’s (hereafter the “Citv(s)” u the City chooses
with no prior authorization or consent. That means, to me, they do not have to

et prior approval from anyone to use the water as the City sees fit. no
“Rights to any Damages are Reserved”, does it not?; and

4) #13 of 3) above: Allows the “City” to purchase additional Water Righison a
Buyer Willing-Seller basis. Would this allow the “City” te acquire / convert

additional Water Rights without prior approval? This is an attempt at
“Water Stacking”, or “Monopolizing” “Irrigation Storage” and “Conversion

of Use” of the Water Rights in this application!

5) Page3l, Attachment #2 A and #3, Exhibit “B”, “Water Right Warranty Deed”,
“..... without conveyance loss to the “delivery points” located on the Portneuf
River within SE 1/4 of the SE 1/4 of the SW1/ 4 of Section 20 T9S, R37E,B.M,,
or within Lot 3, SW 1/4, SE 1/4, of Section 22, T9S, R37E, BM.

I
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EXHIBIT “D”

RightID306977 [5\}\;

Place(s) of use: %Wé Qg

Place of Use Legal Description: MUNICIPAL POWER. County

Page 1 of 4

Tawnship([Range{fSection] Tract [|AcresifLot]l Tract [JAcres]
06S 33E 2 SWSW SESW
3
4 SESW
SESE
9 SWNE SENE
SWNW SENW;
SWSW SESW
SWSE SESE
10 SWNE SENE
SWINW| SENW,|
SWSW SESW
SWSE SESE
11 SWNW)| SENW|
SWSW SESW
14
15 SWNE SENE
SWNWI SENW]
16 SWNE SENE
SWNW SENW,
SWSW SESW
SWSE
17
SWSW SESW
SWSE SESE
20
34E 8
o SWSW SESW
SWSE SESE
10
Radd SESE
11 i
e
.,w" SESW
it
hito://www.idwr.idaho.gov/anps/ExtSearchflargePQU . aso?RightID=306977& Uses=1 12/5/2010

Dated this fourth (4™ ) day of April, in the year of our /L,o&d , A.D42011

P
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CERTIFICATE OF SERVICE

I, John Schwarz, certify that on the 4t day of April, A.D. 2011, a true and correct copy of
Protestant John Schwarz’s Answers and Responses to Applicant City of Pocatello’s First Discovery
Request was served upon the following individuals by placing a copy of the same with the United

States Postal Service, postage prepaid and properly addressed:

Givens Pursley

Michael Creamer

PO Box 2720

Boise, ID 83701

Attorney for City of Pocatello

IDWR

James Cefalo, Hearing Officer
900 N Skyline Dr., Ste. A
Idaho Falls, ID 83402

Moffatt Thomas Barrett Rock & Fields Chid.

Scott L. Campbell

101 S. Capital Blvd., 10® Floor

PO Box 829

Boise, ID 83701-0829

Attorneys for Portneuf Watershed Users Association Inc.

Baker Rosholt & Simpson

Travis Thompson

PO Box 485

Twin Falls, ID 83303-0485

Attorneys for A&B Irrigation District, Burley Irrigation
District, Milner Irrigation District, North side Canal
Company and Twin Falls Canal Company

Lynden and Candice Symons
Symons Farm & Ranch

PO Box 604

Lava Hot Springs, ID 83246

James Spinner

PO Box 6009

Pocatello, ID 83205-6009
Attorney for McCammon Ditch Co.

Racine Olson Nye Budge & Bailey
Randall C. Budge

PO Box 1391

Pocatello, ID 83204-1391
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GIVE@”P{SLEY "

LAW OFFICES

801 W. Bannock Street

PO Box 2720, Boise, ldaho 83701
TELEPHONE: 208 388-1200
FACSIMILE. 208 388-1300
WEBSITE: www.givenspursley.com

MICHAEL C. CREAMER
DIRECT DIAL: (208) 388-1247
EMAIL: MCC@givenspursiey.com

Gary G. Allen

Pster G. Barton
Christopher J. Beeson
Clint R. Bolnder

Erik J. Bolindar
Jeremy C. Chou
Wiiiam C. Cole
Michae! C. Creamer
Amber N. Dina
Ehzabeth M. Donick
Kristin Bjorkman Dunn
Thomas E. Dvorak

Steven J. Hippler
Oonald € Knickrehm
Debora K. Kristensen
Anne C. Kunkel
Michael P. Lawrence
Franklin G. Lea
David R. Lombardi
Emily L. McClure
Kenneth R. McClwe
Kally Greene McConnell
Cynthia A Melilio
Chnistopher H. Meyer

Deborah E. Nelson
Kelsey J. Nunez

W. Hugh O'Riordan, LL.M.
AngelaM Reed

Justin A, Steinar

Conley E, Ward

Robart 8. White

RETIRED

Jefirey C Fareday L. Edward Milter
Justin M. Fredin Patrick J. Miller
Martin C. Hendrickson Judson B, Montgomery

Kennath L. Pursley
James A. McClure
Raymoend 0. Givens (1217-2008)

April 13,2011

John Schwarz
Box 240
MecCammon, ID 83250

Re:  City of Pocatello Transfer No. 76779

Dear Mr. Schwarz:

On April 8th, the Hearing Officer issued an Order in response to the City of Pocatello’s
Motion to Compel Discovery with respect to the Portneuf Watershed Users Association’s
(“PWUA”) responses to the City’s interrogatories and production requests. The Department’s
certificate of service indicates that you were served with a copy of this Order.

The Order concluded that the City’s interrogatories were in proper form and did not
consist of impermissible “subparts” as had been alleged by the PWUA. PWUA was ordered to
respond fully to the City’s interrogatories. The Order also provides that any evidence that falls
within the scope of the City’s discovery requests that is not provided in PWUA’s responses will
be barred from being offered as evidence by PWUA at the hearing. The Order provided PWUA
until April 25th to supplement its discovery responses to the City.

The City’s interrogatories to you were substantially the same as those directed to PWUA,
and your responses mimicked PWUA’s “subpart” objection. Therefore, I am taking this
opportunity to advise you that the City expects that you will also comply with the Order and
fully respond to the City’s discovery requests to you. I would ask that you provide complete
responses to the City by the same April 25th date set for PWUA in the Department’s Order. If
you do not respond completely by that date I will seek appropriate sanctions from the
Department.

EXHIBIT

i B




John Schwarz
April 13, 2011
Page 2

If you have any questions concerning this matter, I would be happy to speak with you. If
you do not intend to comply with the Order, I would appreciate your notifying me immediately
so that we can get the issue in front of the Hearing Officer for resolution as quickly as possible.

Sincerely,

MCC:ch

cc: Dean Tranmer
5902-6_1141323_1.D0OC



RECEIVED

APR 2 5 2011

John Schwarz, sui juris
c/o Box 240 o
McCammon, Idaho [ 83250 | aivens Pursley, LLP
208.254.3634

April 20, AD. 2011

MICHAEL C. CREAMER
C/o GIVENS PURSLEY LLP
LAW OFFICES

601 W. Bannock St.

Boise, ID 83701

RE: MICHEL C. CREAMER, letter to ADVISE, “Re: City of Pocatello
Transfer No. 76779", Dated 4/13/2011

Dear Mr. CREAMER,

I, the Protestant in this matter, John Schwarz (John, or Protestant), Sui juris, lakes
offence to your threatening letter of intimidation, NOTICE and demand for compliance,
with ADVICE. That is an impressive number of associates and retired associates, listed at
the upper right hand margin. Had you been more civil and/or tact-full, and treated the
Protestant with respect, I may have given more thought to responding in a positive
manner.

Protestant is offended to being addressed as “Mr.”, as you failed to define Mr.,
this Protestant wishes to be addressed by his given name “John”, and can only surmise
what your intended meaning of Mr. is, could it not implied as meaning a title of Office.

On January 6, 2011 I, and all others, received a NOTICE OF PRE-HEARING
CONFERENCE from IDWR, which stated in the included PRE-HEARING
CONFERENCE AND/OR HEARING PROCEDURE APPLICATION FOR TRANSFER.
This Protestant will comply with this Notice, Order and rule.

Protestant OBJECTS, to being told, by you, to respond to the Order dated April 8,
2011, issued by Idaho Department of Water Resources (IDWR), just because you opine
the Response and Answer seem similar. The April 8" Order clearly exceeds the
parameters of the original Order issued on February 8, 2011. The new Order states that,
“The Interrogatories could be easily rewritten ...”. Protestant opines that, to a sentient
living human being, using common sense, the Interrogatories were not written in such a
way as could be perceived as anything other than Interrogatories with subparts.
Therefore Protestant cordially declines your offer to do your work for you, as the
Protestant does not have a large research staff, tens of thousands of dollars worth of
manpower and equipment, training in LAW; and/or the will to use his time to waste on
research for you, your firm and/or your Client; and which would place an undue hardship
upon this Protestant. Therefore, This Protestant stands by the original Response given on
April 4, 2011.

EXHIBIT
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MICHEL C.CREAMER
April 20, A.D. 2011
Page 2

Protestant does agree to stick to the material facts listed on the Nofice of Protest,
and Response and Answers. Supporting those facts with current Public Documents and/or
information found on the Web. These documents, letters, findings of fact, studies done
by Universities; the STATE OF IDAHO Constitution; BANNOCK COUNTY’S
Comprehensive Plan; various Idaho Department records; and/or others are all there for
you and your Client to use. LAWS, Statutes and Codes are undiscoverable to this
Protestant, and of little import in this common law venue.

In my sui juris, sentient, common sense, opinion you are attempting to exceeded
your, and/or your Clients authority, when you stated - “I am taking this opportunity to
advise you that the City expects that you will also comply with the Order... ” (emphasis
added). In a common law venue, in my opinion, a Lawyer/Attorney should not be
allowed, except as council and when they are allowed, they tend to start arguments, this
Protestant does/will not argue. This Protestant does not remember asking you, your firm
and/or your Client for any advisements. Doing so, in my opinion, would be taking your
LEGAL ADVICE, which is not the intention of this Protestant. Also, in this Protestant’s
opinion, the IDWR is putting undue burden upon the People of Bannock County; and the
Protestants (which the Department is sworn to protect) with limited resources, by
allowing the broad scope of Idaho Rules of Civil Procedure into Discovery, thereby
giving an unfair advantage to the Applicant..

You will also consider this letter, to you and your Client, a reccommendation to
withdraw your Application for Transfer No. 76779. As your letter, dated “April 13,
2011” contends that the Transfer has already occurred, “Re: _City of Pocatello Transfer
No. 76779 " (emphasis added). Has the City been granted the Transfer? This Protestant
does not have that knowledge. As you know words (black on white) mean what they say,
this Protestant is of the opinion that this matter is the Application for Transfer No. 76779.

Cordially yours,

Cc: IDWR Hearing Officer, and others



