RECEIVEDR
SEP 25 2005

Departmentot WaterRespuees

PORTNEUF RIVER SETTLEMENT AGREEMENT
BASIN 29: PORTNEUF RIVER

THIS PORTNEUF RIVER SETTLEMENT AGREEMENT (the “Agreement”) is
made and entered ifito this_ 2 3. day of March, 2005, PORTNEUF-MARSH VALLEY
CANAL COMPANY, McCAMMOI\{_DITCH COMPANY, PORTNEUF IRRIGATING
COMPANY, LAVA IRRIGATION COMPANY , DEMPSEY IRRIGATING COMPANY,

TOPAZ IRRIGATION COMPANY, INDIAN FALLS PROPERTY ASSOCIATION/INDIAN
FALLS WATER USERS ASSOCIATION, FISH CREEK IRRIGATING COMPANY (referred
to collectively as the “Canal Companies”), and the individual parties whose names are set forth
upon the signature page. The foregoing are sometimes referred to herein individually as a
“Party” or collectively as the ‘“Parties”.

' RECITALS:

A. The water rights in the Portneuf River and its tributaries (Basin 29) are being
adjudicated in the District Court of the Fifth Judicial District of the State of Idaho, Iin and for the
County of Twin Falls, Case No. 39576 in the Matter of the Snake River Basin Adjudié_ation
(“SRBA”).

B.  Theparties have submitted water right claims in the Portneuf River Basin 29 in
the pending SRBA, IDWR has submitted Water Right Recommendations in the Basin 29
Director’s Report filed with the SRBA District Court in July 2003 with respect to each of said
claims and certain parties have filed objections thereto.

C. The parties desire to enter into this Agreement for the purpose of fully

compromising and settling all of their pending claims and objections in Portneuf River Basin 29.
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AGREEMENT: :

NOW, THEREFORE, IT IS HEREBY MUTUALLY AGREED among the parties as
follows:

1. Extended Irrigation Season.

All extended 1mgat10n season water right claims submitted by the parties as
recommended by IDWR are approved with a period of use commencing April 1 and ending
April 14 (the “early season”) and September 16 and ending October 31 (the “late season”) each
year, and shall be partially decreed by the Court accordingly. After October 31 each year, all
headgates will be closed and no water may be diverted, excepting only the diversion of quantities
as may be necessary to supply stock water rights that are partially decreed.

2. Administration by Division. :

For the purpose of administering and delivering all water rights in Portneuf River Basin
29, the Portneuf River will be divided at the Topaz Gauge and administered in two separate
reaches. The reach above the Topaz Gélige will be known as the “Upper Division”, and the
reach below the Topaz Gauge will be known as the “Lower Division”. '

3. Minimum Stream Flow at Topaz Gauge, '

A minimum stream flow will be established in the manner described below and
maintained at the Topaz Gauge each year for purposes of administering and delivering water
during the late irrigation season. Above the minimum flow level at the Topaz Gauge, late season
water rights in the Upper Division may be diverted and delivered as decreed without restriction.
Below the minimum flow level at Topaz, water rights in the Upper Division will be subject to
administration and curtailment by the water master as necessary to maintain the established
minimum flow at Topaz during the late irrigation season.”

The minimum stream flow level at Topaz will be established annually in the following
manner. First, the average flow at the Topaz Gauge will be determined as of the end of the
normal irrigation season, September 15, by averaging the 15th and preceding four days of flows,
i.e., September 11-15, to establish the base flow each year. The base flow calculation wiH be
"net" of Chesterfield Reservoir storage as further described in 3(g) below. The base flow will be
reduced by the historic depletion in 'ﬂow‘l at the Topaz Gauge station, 17.4 cfs, during the late
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irrigation season from September 20 through October 31. Bach year this 17.4 cfs depletion
amount will be subtracted from the average 9/11-9/15 base flow at Topaz Gauge to establish the
minimum flow at Topaz to be used for purposes of administration by the Watermaster during the
Jate season of use, provided that regulation shall be conducted on a five-year running average as
described below. '

The five-year running average regulation will be conducted as follows:

(2) On September 15, determine the average of Topaz Gauge flows from September
11 through September 15. If flows at Topaz Gauge are affected by local rainfall or Lava hydro
~ plant impact events during this period, the Watermaster should remove such effects from the
calculations in consultation with IDWR.

(b)  Allow the late-season irrigation flows to equilibrate from September 16 through
‘September 19.

(c)  If on September 20 the drop in flow at the Topaz Gauge (as compared with the
September 11-15 average) exceeds 17.4 cfs, then compute the average drops for the four
previous years using the same method outlined above.

(d)  Ifthe average drop on this date for the previous four years equals or exceeds 17.4
cfs, then regulate irrigation diversions of upstream signatories, to reduce the flow reduction to
not exceed 17.4 cfs at the Topaz Gauge. " -

(e)  Ifthe average drop on this date for the previous four years is less than 17.4 cfs;
the Upper Division rightholders may divert water in accordance with their respective decreed
rights. :

() Repeat steps (c) and (d) for each day until late season irrigation is discontinued,
no later than October 31.

()  The minimum flow calculation will be “net” of Chesterfield Reservoir storage.
Stated another way, the releases of storage water from Chesterfield Reservoir will be subtracted
from the flows at the Topaz Gauge, including consideration of time of travel and assuming
ncgligible. shrink.
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4, Allocation Within Each Division. .

Water available during the normal itrigation season from April 15 through September 15
shall be allocated and delivered to the parties in accordance with their water rights as partially
decreed.

Water available in the Upper Division during the extended irrigation season will be
allocated to those Parties holding extended season irrigation rights in the Upper Division in the
manner in which they agree. Water available in the Lower Division for allocation during the
extended irrigation season will be allocated among the Parties holding extended season irrigation
rights in the Lower Division in the manner in which they agree. Durihg the extended season, no
water right holder in the Portneuf River and tributaries above Topaz can make a call on any
water right holder in the Portneuf River and tributaries below the Topaz Gauge; and, no water

right holder in the Portneuf River and tributaries below the Topaz Gauge can make a call on any
water right holder in the Portneuf River and triButaries above the Topaz Gauge. This allocation
agreement shall apply only to the parties to this Agreement with regard to the water rights
covered by this Agreement. ' ' -

5. East and West Bob Tributaries.

Those Parties with water rights in East Bob Creek and West Bob Creek which are

tributary to the Portneuf River immediately below the Topaz Gauge will have their late irrigation |

season water rights administered and delivered as if they were in the Upper Division.
Accordingly, these Parties’ late season rights may be subject to curtailment at the same times and
in the same percentages as water right holders in the Upper Division may be curtailed during the
extended irrigation season, subject to the following limitations: |
51  If the amount of water contributed to the Portneuf River by West Bob
Creek after curtailment is less than 0.50 cfs, measured above the springs ldcated in NENE
Section 22, T09S R37EB.M,, it shall be deemed a futile call and not subject to any
curtailment.
52  Water right no. 29-11681 diverted from East Bob Smith Creek shall be
allowed to divert 2 cfs or its pfo—rated share of irrigation water rights diverted in the

lower reach, whichever is greater.
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6. Diversion Structure Modification. .

Water right holders in the Upper Division may repair, maintain or replace diversion
structures as needed; provided, however, that no modification or replacement may occur which
increases the diversion capacity beyond the presently existing capacity of such structure.

7. Withdrawal of Objections.

All objections of all parties to all water right claims in Basin 29, including in-season and

extended-season claims and objections, are withdrawn. '

8. Partial Decrees.

All of the Parties’ water rights, including extended seasbn water rights, shall be peirtially
decreed by the Court as reflected in the attached water right descriptions which are attached
hereto and incorporated by this reference.

9. Capacity to Execute Agreement.

The Parties warrant and represent that the person executing this Agreement is empowered
to do so on behalf of each cdmpany or entity and thereby binds such entity by signing this
Agreement, |

10,  Waivers.

The failure to object to any breach of any term or condition in this Agreement shall not
constitute a waiver and no failure to object shall be deemed a waiver of any prior to subsequent
breach. : , -
o 11.  Entirety of Agreement.

This Agreement represents' the entire and integrated agreement between the Parties and
supersedes all prior negotiations; representations and oral agreements. No promise or
inducement has been offered or made except as herein set forth, and this Agreement is executed
without reliance on any statement or representation by any other Party or their agent.

12.  Modification.

This Agreement may amended or modified only by a written agreement signed by each of
the Parties to this Agreement.
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13.  Execution of Agreement in Parts.
Due to time constraints and practicalities, the Parties acknowledge it is not possible to

have all parties sign the same copy of this Agreement at the same time. Therefore, the Parties
agree that this Agreement may be executed in any number of counterparts, each of which shall
be deemed an original, but all of which together shall constitute one and the same instrument.

14.  Signatures.

In witness whereof, the Parties to this Agreement through their duly-authorized
representatives have executed this Agresment and certify that they have read, understood and
agree to the terms and conditions of this Agreement as set forth herein.

IN WITNESS WHEREOF, the Parties have executed this Agreement the day and year

first above written.

PORTNEUF-MARSH VALLEY CANAL CO.

STATE OF IDAHO )
; ) ss. ;
County of &anck )
On this QIdc.lay of _Apnil , in the year of 2005, before me

Aciil C BUuadc personally appeared /) (241 berd known
or identified to me fo be thy presidentpor vice-president, or secretary or assistant secretary, of the
corporation that executed the Instrument or the person who, executed the instrument on behalf of
said corporation, and acknowledged to me that such corporation executed the same.

| oo~
DATED this &l _day of APV.‘ [, 2005.

SUBSCRIBED AND SWORN before me this Z!* day of _ﬁﬂuj_, 2005.

-.. v
NOTARY PUBLIC EDR ID%O

Residing at! ‘R)(‘a(ﬁ/ 7, Y,
My commission expires: g/ /2.00 '

RANDALL C, BUDGE -
NOTARY PUBLIC
STATEQFIDAHO

L
ATV
<L

TR
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DEC-11-07 TUE 02:10 PM  SRBA FAX NO. 31 P. 06 pAU

ADDENDUM AGREEMENT:
NOW, THEREFORE, IT IS HEREBY MUTUALLY AGREED upon between the Parties

as follows:

1. Should the Portneuf River watcr right holders in the lower division (including
Porineuf-Marsh Valley Canal Co., McCammon Ditch Co. and Portneuf Irrigating Co.) make a
change in their diversions from their present place of use or from their present nature of use
v7hich materially and substantially impacts the historical late season diversions (both those in and
out of priority) of the upper river water right holders, then the uppcr river water users may
request the 1daho Department of Water Resources to determine if a maierial and substantial
impact has occurred. When so determined by IDWR, the Depariment will calculate an
appropriale adjustment 1o the 17.4 cfs minimum stream flow at Topaz gauge as set forth in
paragraph 3 of the Settlement Agreement which will be applicd in filurc regulation.

2. “Ilistorical late season diversions” are diversions by Lava Irrigation Co. and Dempscy
Irrigating Co. from August 1 through Scptember 15, determined from the approved IDWR water
masters hisloric daily diversion logs on file with IDWR to be an average of 24.8 cfs, as morc
parlicularly set forth in the spreadsheet produced by IDWR and entitled “Avg_Lava-

Demsey Diversions-Augl-Sep15.x1s” which shall be made a part of this Addendum Agreement.

3. Upon a determination by IDWR of any such impact or adjustment, cither party may
have a right to appeal in the normal administrative process.

4. This Addendum Agreement shall be submitted to the Court for approval and therctpon
shall be binding upon all partics to the Basin 29 sub-cases, including any who have not executed
the Addendum Agreement, and then recorded in the official records of Bannock County
Recorder’s O[fice.

5, Except for the specific additional terms contained herein, the original PORTNEUF
RIVER SETTLEMENT AGREEMENT referred to above shall remain in full forec and effect
and is not further modificd by this Addencum.

Dated this day of June, 2007.
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