RECEiv

ED
Dana L. Hofstetter (ISB #3867) MAY 85 201
Hofstetter Law Office, LLC DEp -
608 West Franklin Street WaTE A TMENT OF

ATER RESOURG
Boise, Idaho 83702 ACES

Telephone: (208) 424-7800
Facsimile: (208) 424-8774
Attorney for Basin and Range
Resource Company, LLC, Petitioner
BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

In the Matter of License No. 63-7533 AFFIDAVIT OF DANA L. HOFSTETTER

R N

STATE OF IDAHO )
) ss.
COUNTY OF ADA )

Dana L. Hofstetter, being first being duly sworn upon oath, deposes and says:

(1) Tam Dana L. Hofstetter, counsel of record in this matter for Basin and Range
Resource Company, LLC.

(2)  Attached hereto as Exhibit A are true and correct copies of documents from
License File No. 63-3618 that I obtained from the Idaho Department of Water Resources’

(“IDWR?) Internet website.

(3)  Attached hereto as Exhibit B are true and correct copies of documents from

License File No. 95-9045 that I obtained from the IDWR Internet website.
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(4)  Attached hereto as Exhibit C are true and correct copies of documents from

License File No. 63-31862 that I obtained from the IDWR Internet website.

(5)  Attached hereto as Exhibit D are true and correct copies of documents from

License File No. 63-9744 that I obtained from the IDWR Internet website.

(6)  Attached hereto as Exhibit E is a true and correct copy of IDWR, Final Order,
In the Matter of License No. 61-07198 in the Name of Magic West, Inc. (January 22, 1999) that I

obtained from the Idaho Department of Water Resources” IDWR Internet website.

(7)  Attached hereto as Exhibit F are true and correct copies of 1967 Idaho Session
Laws, ch. 374, § 4, and 1980 Idaho Session Laws, ch. 238, § 4 pertaining to Idaho Code

§ 42-211 that I obtained from the Idaho State Law Library.

FURTHER YOUR AFFIANT SAYETH NAUGHT.

DATED this 5th day of May, 2011.

o ﬂﬂ // o/ //
;gana L. Ho%steger 'é ;

SUBSCRIBED AND SWORN to before me this 5th day of May, 2011.

e

MATTHEW COREY Notary Public irraid for the State of Idaho

gt:tt:fg‘?‘m Residing at: s se

My Commission Expires:ﬁ/&i /Qo (6
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 5th day of May, 2011, I caused a true copy of the
foregoing AFFIDAVIT OF DANA L. HOFSTETTER to be served by the method(s) indicated on
the following:

Original to:

Director
Idaho Department of Water Resources
322 East Front Street

Boise, Idaho 83702
[0 U.S. Mail [0 Fed Ex X Hand [ Fax

Copies to:

Jeff Peppersack
Idaho Department of Water Resources
322 East Front Street

Boise, Idaho 83702
O U.S. Mail OFed Ex X Hand O Fax

Ray Obendorf
24034 Batt Corner Road

Parma, Idaho 83660
X U.S. Mail [0 Fed Ex 0O Hand O Fax

Steven Hannula
ERO Resources Corporation
3314 Grace Street

Boise, Idaho 83703
X U.S. Mail [0 Fed Ex [0 Hand [l Fax

(L,
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V APPLICA UN FUR PERMIT

To Construct a Reservoir and Appropriate and Store
The Public Waters of the State of Idaho

Application No. R 35086
Permit .No. R 1183

1. Name of Applicant: United States of America, acting throush the Reglonal Director, Region 1,
Bureau of Reclamation
Post office address:  P_0,Box 9 toomxx  Boise State  Idaho

and for the benefli of t users of Bolse River water.
I If applicant is & corporation, give:

(a) Date and place of incorporation: (k) Amount of Capital Btock: § %

(c) Amount paid in: § (d) Names and addresses of directora: - 5

II, The financial resources of the corporation are:

(a) Cash on hand: § {b) Treasury Stock: §
(¢) Bonds to be issued: § . {(d) Other resources:
2. Quantity of water to be stored: 307,000 acre feet per annum,
8. Source of water supply is Boise sOreEs (River) (Speangy, a tributary of Snake River.
take tower to the )
4 Theoutlet of the proposed reservoir is located 860%(2‘ W ?m&, distant from the NE corner of Section 11 , Township 2 N, R
- aring,

Renge 3 E. ,BM.andisinthe SE ¥ of NE ¥ of Section 11 ,Township 2 N,. Range 3 E,, B.M. County of Ada
6. Fill out either (a) or (b),

(a) The reservolr is loceted in the channel of Boise (CRE) (River).

(b) The reservolr is to be filled through a feeder canal, the point of diversion for which ia locatad feet distant from

the corner of Bection ,» Township , Range ,BM,andisin tk(}:earing) 3{ of 1 of

H Section . Township , Range , B.M_; width at bottom feet, width at top

feet, depth of water feet; average grade per mile {eet; Capacity cubic feet per second

6. (3} The area of the high water line of the reservoir is 2, 850 meres,

(b) The reservoir eaapacity s 307,000 (total capacity); 278,200 (usable storage) acre feet.

9, Height of reservoir dam 310 feet, length &acrisgoo feet, lenyth st bottom Variable  feet, size of outlet 23 feet

giiside diamethe qu, aem is gFBE EXHARAEG HigkhaalAen and is
Rolled earth and gravel fill.
(If height will exceed 10 feet, plans must be approved by Department of Recl jon, before beginning construction.)

8. (8) Will water stored in reservoir be diverted to canal or aqueduct, thence to Jand to be irrigated without commingling with natural fow of

Boise 2Bk (River)? No
(b) Water stored in reservoir will be carried in the channel of Boisa (OnmE) (River) & distance
at the existing Boise Diversmn Dam
of 2 miles to point of diversioylocated shio l;s E 356 feet, distant from the E'} corner of Section
L Township 2 N, ,Range 3E. ,B.M., nuM Axanooodkiof Section 3 Township 2 N. ,Range
3 E., »B.M., and to other points of diversion in the Boise River downstream therefrom,
9. (a) Ares of watershed above dam site 2;65’0 . . . square miles.
{b) Estimsated maximum flow of stream (ugﬁ%agdbﬁf&f)ﬂ flow) cubic feet per second.
10. Water is to be used for irrigation . purposes,
11. If for mining, milling, power or manufacturing purposes give:
(2) Point of use of water feet, distant {rom Corner of Section -, Township + Range
{bearing) .
+ B.M,, and is in the 1 of 3£ of Beetion , Township , Range »BM.
(b) Amount of power generated: H.P., under !uc hend.
{¢) Water is to be returned to {Creek) (River) (Spring) at & point . foet
distant from the corner of Section . Township » Range e
the ¥ of 3£ of Seetion , Township » Range

or enlargsd
12, Wnteras;gred in accordance with this Permit will be carried to place of use through a canal heretolore wmh’uctedﬂﬂ!iﬂwm&
which & hereby referred to and made & part hereol,, and other existing canals diverting from the Boise River,

18, Kind of diversion works: Rubble concrete weir dam (Dam, canal, fume, pipe, ete.)

14. Helght of diversion dam: 52 feet, length at top 500 feet, length at bottom 1400 feet, The dam i’

of materials as follows:  Rubble cone - Di i
Rubly s gemer ve€ eggogglmb;e;{\rough the existing New York Canal

(11 height will exceed 10 [eet, plans must be approved by Department of Reclamation, before t

construction.}
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B New York Canal
3. Size of headgate: WRSIRK
Lo

6. Diversion Canal: Width at bottom

Diameter of Pipe

7. Estimated Cost of Works: Storage Works: § Congtructed

8, Time required for completion ol work 5'

9. Time required for

-8 's each, 5% 1

feet, width at water line

67

inches; Length of Conduit

years,

of water to proposed beneficial use iz 6

0. The Jand to be irrigated is described in the following tabulation:

Diversion Works:

fect, depth of water 9

miles, Average grade per mile

$ Constructed

feet, Dimensions of Flume

feet,

yesars.

(Give Irrigable acreage in each 40-acre subdivision.)

NE} NwWy SWi; SEY
Twp. | Range |Sec. Totals
NEY ] NW}{I SWi{ | SE}Y { NEY INW’/{ SWi{ | SE} | NEY 'NW%l SWy l SEY | NEY I NW%I sWYy I SEY

Lucky Peak stored wats

irrigated lands for sy

rg will be utilized in
pplemental irrigation

the Boise Valley on p
water.

resently

Total Number of Acres to Be Irrigated

1. Exisdngarighf.s and/or gnlidapennité appurtenant to lands deuu{;:e?}nbove:m Water Licgrt}:e N%.dR—69B, Ho. R~-652, No, 30, No, 7180,
. l h W
m’&“ %&aﬁgs :1 835’ ngclgrﬂ%g géggttgrggsg%eg tﬁ}s pgrm a&iﬂ%e Py megﬁggiémnt lands having existing
water rights in the Boise Valley who desire to contract therefor.

REMARKS: This permit is issued on condition - "That the yield of water from 50,000 acre feet of space be
available for maintaining minmum winter time flow in the Boise River below Boise Diversion Dam under a release
pattern established from time to tims by the Director of the Idaho Fish and Game Department.

BE IT KNOWN That the undersigned hereby makes application for permit to construct a reservoir and appropriate and store the public waters of Idaho
8 herein ret forth, and that the enclosed map is hereby made & part of this application,

AAAAAAAAAAAAA UNITED. STATES. QF AMERICA ..., Applisant.
By, s/ . M. B, Austin L Agesd.
’ Acting Regional Director
date of first receipt at Department of Reclamation: 8100 AM, Aprdl 12, 1963
‘eturned to applicant {or correction: S
‘orrected application received: P
APPROVAL OF STATE RECLAMATION ENGINEER !

‘he number of this permitis R 1183 .
ecorded in book R » page 1183 . Approved March 20, 1%6L

‘his is to certify that I have examined the within application for a permit to construct a reservoir and appropriate and store the public waters of the
Idaho, and hereby approve the same, subject to the foliowi g limitations and diti

tond {n the sum of § +'y to be filed on or before
Vork to begin on or before May 2
i uptedly to o

85d 10 continue diigeatiy

Olfnlolsg@mpornrily interrupted by drcumstances over which the permit holder has no control
ine-fifth of the work above specified to be completed on or before - September 20, 1966

*he whole of said work to be completed on or before Maych 20, 1969
‘eneficial use of water stored in accordance herewith, to be made on or befora

March 20, 1975
Vitness my hand this LeMareho s

s/ CARL E. TAPPAN

IN TESTIMONY WHEREOF, We ROBERT E. SMYLIE

Governor of the State of Idaho, and

eretary of State of the State of Idaho, have caused this instrument to be executed in the name of the State of Idzho, and caused the Great Sesd o

£ Xdabo to be h affixed, this.......20 W day of. March 1.6
¥ COUNTERSIGNED
STATE OF IDAHO,_
By... 8/ ARIGED WILLIAMS By.. 5/ FOBERT E, SMYLIE- "™ )

Beeretary of Stale.
(SEAL) ) R




United States Department of the Interior

BUREAU OF RECLAMATION
PACIFIC NORTHWEST REGION MAR 18 1984
FEDERAL BUILDING & U.S. COURTHOUSE
BOX 043550 WEST FORT STREET
BOISE, IDAHO 83724

i RerLy Department of Water Resources

PN 420 |
MAR 12 1984

870.

Mr. A. Kenneth Dunn, Director
Idaho Department of Water Resources
450 West State Street

Boise, Idaho 83702

Dear Mr. Dunn:

The Bureau of Reclamation requests that the Idaho Department of Water
Resources amend our Lucky Peak Lake Water Storage Pemmit (number R-1183,
63-3618) by changing the nature of use of a portion of the stored water.

The existing permit provides for storage and use of Lucky Peak water for
irrigation with the approval conditioned upon 50,000 acre-feet of space
being made available for winter time streamflow maintenance under a
release pattern established by the Director of the Idaho Department of
Fish and Game.

The Boise Project Power Modification Study has resulted in the following
allocation:

111,950 acre feet Irrigation
50,000 acre feet Streamflow Maintenance (fish & Game current
allocation)

102,300 acre feet Streamflow Maintenance

Subtotal 264,250 Acre feet Conservation Storage
13,950 Acre feet exclusive Flood Control

Subtotal 278,200 Acre feet Active Capacity
28,800 Acre feet Unusable Storage

Total 307,000 Acre feet Total Capacity

Additional irrigation in the Dry Lake area was considered, however, it
is apparent fram recent discussions with the interested landowners that
it would not be feasible for them to proceed with development.

Our Boise Project Power and Modification Study analysis has found that
there would be no significant adverse environmental impacts due to using
the space for minimum streamflows. Our National Environmental Policy
Act (NEPA) campliance activities are well advanced on this action, and
we will include our analysis in the feasibility report/environmental
campliance document for the Boise River basin portion of the current
feasibility study.

The enclosure to this letter is the completed form, "Application for

Avendment of a Permit." “‘BRBMEB



If you require further information for processing the amendment to the permit,
plase contact Ron Golus, Boise Project Power and Modification Study
Coordinator.

Sincerely yours,

NN

ACTING
Regional Director

Enclosure

cc: Colonel Robert Williams, District Engineer
Walla Walla District, Corps of Engineers
Building 602, City-County Airport
Walla Walla, Washington 99362
(w/enclosures)

WICROFILMED



Ident. No.
Form 211

578 ,
- STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR AMENDMENT OF A PERMIT N
To change the point of diversion and/or the place of usr’\? m:'io\j
The United States of America acting through the

Regional Director, Pacific Northwest Region,
Comes now Bureau of Reclamation

of (address) __Box 043-550 West Fort Street, Boise, Idaho 83724 , and represents to the

Director of the ldaho Department of Water Resources:
That he is the owner and holder of Permit to Appropriate the Public Waters of the State of ldaho
No. 63-3618/R~-1183 _, and requests that the permit amstpexmitcreapde changed as follows:

1. Point of diversion: SE__ % _NE__ %, Section i1 , Township oN , Range 3g . B.M.,,

County of Ada . Other points of diversion:

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, etc.)

storage for# January 1  December 31%

Amount111,950 for irrigation  purposes from April-15- 1t00ete-15~ {both dates inclusive)
(cfs ar acre feet per annum) storage for

Amount] 52,300 for streamflow Jpurposes from Jan. 1 to Dec. 31 (both dates inclusive)
{ofs or acre fqeg ger gppym) Streamtlov maintenance from storage Jan. 1 to Dec. 31%
Amount 13,950 for-Fieed-Centrelpurposes from Jape-i— to~Beer-31- {both dates inclusive)
(ets or aere feet per annum} Storage for recreation*
Amount 28,800 forbead-Sterage- purposes from Jan. 1 toDec. 31 (both dates inclusive)
(cfs or acre feet per annum)
111,950 irrigation from storage March 15 November 15%
3. Place of use or land to be irrigated: *per letter dated 5/15/1984 - DRT
NEY NWY SWY% )
TWP | RGE | SEC - - - SEX TOTALS
NEY {NW%]swy) SE% [NE%INW | swy [SEv | NExInwiswalsex Nex Nwul swisew

BOIPE FEDERAL RECLAMATIPN P OJELT LANDS

Total number of acres to be irrigated =

4. 2 Who owns the property at the point of diversion? United States of America
b.. Who owns the land to be irrigated or the place of use? Various landovners
c.

If the property is owned by a person other than the applicant, describe the arrangement enabling the

applicant to make this filing: = Federal Reclamation Project contracts with various

water user organizations.

BAIPRAEH BEET



- Complete the following map by show! ind and point of diversion asiproposed by this an nent.
) :

Show 40-acre subdivisions, townships, ranges and ditches. ?,, § BETE
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Scale: 2 inches equal 1 mile.

That no one will be injured by such change, and that such change will be made at permit holder’s own risk.

Signedat | Feo /s e ,_fdg Loo , this Qﬁdayof L ,19 &4 .
e

(Signature) 4

FOR DEPARTMENT USE ONLY

Preliminary check by Fee = $20.00 ¥ »25"Wo Receipted by 4P  Date _ \H/ B4

Publication prepared by 4 Date 372417934 Published in <=

Publication dates Al D Kl

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

1, , Director of the Department of Water Resources hereby
APPROVE the above Application for Amendment of Permit No. R-1183 (63-3618) provided
the following condition are met: .
1. The allocation of 152,300 acre feet of storage space for stream flow maintenance
includes 50,000 acre feet allocated for same purpose under the. original. permit.

Witness my hand this { 2 ﬁof February » 1985,

Der

e




(APPLICATION FOR AMIDMENT )
(AMENDED APPLICATICH FOR PERMIT )

NOTICE OF

(application )

Notice is hereby given that (permit ) No. 63-3618

in the name of the United States Bureay of Reclamation

was filed on 4/12/1963 for the diversion of 307,000 acre feet

from the Boise River

with a point of diversion within the SENE Sec. 11 T 2N R 3E

to be used for storage for irrigation

from 1/1 to 12/31 and irrigation from storage 4/15

to 10/15 within the irrigation system of the Boise Valley,.
The ( applicant ) now proposes to amend the (application )
( permit holder ) {permit )

by changing the nature of use to 111,950 acre feet storage for irrigatijon

from 1/1 to 12/31 and 111,950 acre feet irrigation from storage 4/15 to

10/15, 152,300 acre feet storage for instream flow maintence from 1/1 to

12/31 and 152,300 acre feet instream flow maintence from storage from

1/1 to 12/31, 13,950 acre feet storage for flood control from 1/1 to

12/31.and 13,950 acre feet flood control from storage from 1/1 to

12/31 and 28,800 acre feet for dead storage (recreation) from 1/1 to
12/31.

Any protest against the approval of the proposed amendment must be filled with

the Department of Water Resources, Statehouse, 430 W. State St., Boise, ID




Form No. 211a ‘
11/78 »

State of ldaho

Department of Water Resources

AMENDMENT ANALYSIS SHEET

INITIAL REVIEW BY:

)

Right Number _& 3~ 36/8 Applicant e OP /ycc,,

Purpose of Amendment:

O Increase amount.

CHECK:

00 Change point of diversion. O Add diversion point(s).
{1 Change place of use. }X Other Ne /«r o f s e

@ Description of amended point(s) of diversion.

@—Amount, nature and period of use. |f increased. delay date of priority.

O Description of amended places of use. |f expanded, delay date of priority.

2~ Ownership of point of diversion and place of use.

O Map.

E—=Signature (must be permit holdeér).

B—"Fee.

[d—Existing water rights from the same source, amended place of use.

@—Right number(s)

D~ Yes O No Should amendment be advertised?
O Yes @No  Shoulddateof priority be delayed? If yes, to what date?

FINAL REGIONAL PROCESSING REVIEW:

@ Affidavit of publication received. =/ v/ e

@ Amendment published correctly, w&=Se <

0  Protests processed.
Approve.
O Deny.

DSl IO
afe & Sz BN
2o/ e sl

Conditions Bowre Rirew W e ferm Wiy Fer— Con 7}\#0 l CDRTLnij"é??)

Relesse OP_ S'M‘W\‘Q{BLJ Storece o 8’7%4%« o

(Liig YAG A ]l"tc‘{L;)m %(Aa l( L’FL &y Méom Mémc/e({ L\/ /b{r&:"[tﬁ/‘

o@ IDFG,

By _dpS

Date g///Q 34?/

STATE OFFICE PROCESSING:

00 Amendment correct and complete. By Date

O Approved copy sent to applicant and to Regibn. By Date



MEMORANDUM

TO: Dave T.
FROM:  9im ¢

DATE: May 4, 1984

RE: Application for Amendment of Permit 63-3618

Per discussion with Dave Shaw, he forwarded this amendment to the State
Office knowing that additional staff review may result in changing some
of the initial uses proposed on the amendment application.

He pointed out that the Water Resource Board approval may be required
because of the size of the storage involved. He did not cite the
statutory authority nor have I attempted to locate it.

He explained that the purpose of this amendment was to identify allo-
cations of the stored water for the uses shown on the amendment. The
amount originally identified for irrigation apparently has not been fully
developed. The USBR also now has an agreement with Fish and Game for
additional instream maintenance flows. He stated that USBR would

1ike to submit proof of water to beneficial use so that a license

could be issued. The USBR is attempting to show beneficial use for

the entire capacity of the reservoir.

I concur with the changes proposed to the amendment by Dave Shaw. Please
review. Are you aware of the Board approval requirement?

MICROFILMED
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Review of Application for Amendment of Permit No. 63-3618

Lucky Peak Reservoir, U.S. Bureau of Reclamation

ISSUES

The U.S. Bureau of Reclamation has applied to amend the uses on
their permit for storage at Lucky Peak Reservoir. Issue 1: Is
"streamflow maintenance from storage" a reasonable beneficial use?
Issue 2: Should the duration of the water right be conditioned?

BACKGROUND

The following dates describe the history of actions with respect

to the storage water right at Lucky Peak Reservoir in the name of the
U.S. Bureau of Reclamation.

- April 12, 1963 Application for Permit submitted to the
T IDWR
- March 20, 1964 Permit Approved for:

- 278,200 acre-feet for Irrigation
- 28,800 acre-feet for Dead Storage

- February 25, 1975

March 30, 1976 Extensions of Time to Submit Proof
March 9, 1979 - of Beneficial Use approved
November 29, 1982
- March 15, 1984 Application for'Amendment of Permit
submitted
- April 23, 1984 Final date for protests - no protests
received

Pursuant to Section 42-1737, Idaho Code, "all project proposals
involving the impoundment of water 1in "a reservoir with an active
storage capacity in excess of ten thousand (10,000) acre feet shall be
submitted to the Board for approval or disapproval”. This requirement
in connection with Policy 16 of the State Water Plan has been

interpreted to apply to an Application for Amendment of an existing
permit.

WICROFILMED
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Amended uses requested by the U.S. Bureau of Reclamation

are
sumnarized as follows:

Amount(acre-feet) Use Period: From To
111,950 'Storage for Irrigation Jan. 1 Dec. 31
111,950 Irrigation from Storage Mar. 15 Nov. 15
152,300 Storage for Streamflow Jan. 1 Dec. 31

: Maintenance
152,300 Streamflow Maintenance - Jan. 1 Dec. 31
- from Storage :
28,800 . Storage for Recreation Jan. 1 Dec. 31

Total of 293,050 acre feet

Note 1: Flood Control of an additional 13,950 acre-feet
resulting from surcharging the reservoir is not considered to

be a beneficial use and the allotment for this use will be
shown in Remarks. .

Note 2: The condition of approval on the original permit
“That the yield of water from 50,000 acre-feet of space be
available for maintaining a minimum winter-time flow in the
Boise River- below Boise Diversion Dam under a release pattern
established from time to time by the Director of the Idaho
Fish and Game Department" will be maintained after amendment.

ANALYSIS

-

Issue.1l. Chapter 15, Title 42, Idaho Code established that the

protection "of fish and wildlife habitat, aquatic 1life, recreation,

aesthetic beauty, transportation and navigation values, and water
quality can be considered to be beneficial uses, when the uses are
recorded pursuant to the minimum stream flow act. The act can apply
to “any lake, spring, creek, stream, river or other natural body of
standing or moving water which is subject to appropriation under the
laws of Idaho". A minimum stream flow water right can be approved

only in the name of the Idaho Water Resource Board, pursuant to the
provisions of Chapter 15.

Lucky Peak Reservoir is not a natural body of water, and the
stored quantities are not subject to the provisions of Chapter 15.
Because Chapter 15 does recognize that certain instream uses can be
beneficial, however, the precedent for recognizing such uses is
established in Idaho water law. Most water rights in Idaho require
diversion and beneficial use. The dam is considered to be the
diversion for a storage water right, and if the streamflow maintenance

uses can be considered to be beneficial, a valid water right can be
constituted.

Establishment of a resource maintenance flow as proposed would
preclude the use of as much as 152,300 acre-feet per year for
irrigation uses. As shown above, the Idaho Department of Fish and

WICROFILMED
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Game is allocated 50,000 acre-feet of Lucky Peak storage water
pursuant to a condition of approval of the water right permit. This
volume has been used to augment winter time natural flows in the Boise
River, and the priority of fill is the same as for the 111,950
acre-feet of contracted irrigation storage water. O0f the remaining
102,300 acre-feet of storage, the "firm yield" has been estimated by
the Bureau of Reclamation to be limited to 30,000 acre-feet, because
of the need to provide adequate security against flooding.

The Bureau of Reclamation (BOR) has indicated that the primary
agricultural entity to have shown an interest in contracting storage
space in Lucky Peak is a group of "Dry Lake irrigators". This group
has found, however, that the cost of enlarging the New York and Mora
canals to provide the required increased flows renders the use of
Lucky Peak storage water infeasible.

Historically the BOR has not allowed the 102,300 acre-feet of
storage to be contracted. One exception was 1977, when 76,643
acre-feet were available for contracting. That year an allotment of
50,000 acre-feet was contracted to nine irrigation entities, resulting
in an actual combined use of 35,400 acre-feet. Thus, even in a severe
drought year the additional storage water requirement for the
irrigation of currently irrigated acres is very limited.

Regarding other proposed uses of storage water in the Boise River
Basin, the BOR has indicated that the approximately 5,000 acre-feet
for municipal-industrial uses have been requested by Boise Water
Corporation. The BOR has indicated that this water will be provided
from Anderson Ranch Reservoir. Storage water in that reservoir is
currently totally appropriated for power generation use, and the
municipal-industrial use would be filed as an additional use.

Issue 2. Because of increasing competition between various users
of the Timited water supplies in Idaho, the notion of "higher and
better use" 1is receiving increasing attention. A use that is

considered to be reasonable and beneficial in 1984 may be viewed
differently in thirty years. '

In order to provide for long-term options regarding interpreta-
tions of beneficial use, the following condition of approval has

recently been utilized for the issuance of some permits to appropriate
water for hydropower purposes:

"The diversion and use of water under this permit and any
license subsequently issued is subject to review by the
Director thirty (30) years from the date of issuance of this
permit. Upon appropriate findings relative to the interest
of the public, the Director may cancel all or any part of
the use authorized herein and may revise, delete or add
conditions under which the right may be exercised."




At this time,
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the addition of this condition of approval may be

appropriate in conjunction with the change in nature of use from

“irrigation from storage" to the more

unconventional use of
"streamflow maintenance from storage".

ALTERNATIVES

Issue l,

A. Determine that "streamflow maintenance from storage" is not
a valid, beneficial use. Recommend denial or amendment of the
Application for Amendment.

B. Determine that an excessive amount of water has been
proposed to be identified as “streamflow maintenance from storage".
Recommend that a different quantity be allocated under this
designation.

C. Determine that "streamflow maintenance from storage" is a

vaTid, beneficial use.  Recommend approval of the Application for
Amendment.

Issue 2.

A. Recommend that the term of the permit be thirty (30) years
prior to review.

B. Recommend that the term of the permit be some other duration
prior to review.

C. Recommend that the permit not be Eonditioned with any term.
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Agenda Item No. 8. Review of Application for Amendment of Permit No.
63-3618, Lucky Peak Reservoir - USER

Wayne T. Haas, Administrator, Resources Analysis Division, reported that
the U.S. Bureau of Reclamation (BoR) submitted on March 15, 1984 an application
for amendment of permit for storage at Lucky Peak Reservoir. No protests were
received on the amendment. In accordance with Section 42-1737, Idaho Code, the
amendment is being submitted to the Board for approval or disapproval. The
amendment proposes to maintain the 50,000 af streamflow, change the 28,800 af
dead storage to storage for recreation, and change the 228,200 af for irrigation
to 102,300 af streamflow maintenance and 111,950 af for irrigation (allowing
13,950 af flood control). Two issues the Board may wish to consider are: "Is
streamflow maintenance from storage in conformance with the State Water Plan?"
and '"Should the duration of the water right be conditioned?'. 1In regard to
the first issue, Lucky Peak Reservoir is not a natural body of water and the
stored quantities are not subject to the provisions of Chapter 15, Idaho Code.
Most water rights in Idaho require diversion and beneficial use. The dam is
considered to be the diversion for a storage water right, and if the streamflow
maintenance uses can be considered to be beneficial, a valid water right can '
be constituted. Historically the BoR has not allowed the 102,300 acre feet
of storage to be contracted except on a limited basis. On the issue of
conditioning a water right, the Board may wish to consider the increased ‘
competition between the various uses of the limited water supplies in Idaho and

the notion that 'higher and better use' now may be viewed differently in the
future.

Ron Golus, Bureau of Reclamation, discussed the development of the

recommendations for the noncontracted space in Lucky Peak Reservoir. On
March 20, 1964 a storage permit was granted to the BoR with a stipulation
that beneficial use of water storage be made on or before March 20, 1975.. 1In
1975, no designation use had been made for 116,250 af of noncontracted space.
At that time, the directors of Idaho Dept. of Water Resources and Bureau of
Reclamation met to discuss the potential uses of stored water. The permit
issued stated that the water from Lucky Peak storage would be used as
supplemental supply for irrigated lands in the Boise River valley, but the
existing Boise River valley irrigation entities could not prove beneficial use
for supplemental water from the uncontracted space. It was also agreed that
using noncontracted storage space for maintairing flows in the Boise River to
dilute the city of Boise's Lander Street sewage discharge into the river was
not a beneficial use. Two studies were recommended: (1) review ways to
improve the flood control and maintain streamflow operation of the river, and
(2) review the possibility of irrigating parts of the Mountain Home and Bruneau
plateaus. The studies were accomplished through the Boise Project Power
Modification Study and the Corps/BoR Regulation Manual Study for the Boise
River System. Upon completion of the studies, agency meetings from the federal,
state, county and city were held to receive input and a public meeting and

workshop were held to inform the public and receive comments. The recommended
 plan agreed upon was for the Lucky Peak Lake noncontracted space to be used
for the Boise River streamflow maintenance jointly with the authorized flood
control use.

WICROFILMED
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Will Reid, Dept. of Fish and Game, commented that 150 cfs has been
identified as the practical streamflow maintenance for the Boise River from
the Diversion Dam to Star diversion.

F. Dave Rydalch, Member, moved Board adoption that "streamflow
maintenance from storage' is a water use in conformance with the State Water
Plan and recommended director approval of the application for amendment.
Robert M. Hammes, Member, seconded the motion.

Motion passed by voice vote: 8 Ayes, 0 Nays.

Gene M. Gray, Vice Chairman, moved the Board adopt a recommendation that
the term of the Lucky Peak storage permit be thirty (30) years prior to
review. James Shawver, Member, seconded the motion.

Motion passed by voice vote: 8 Ayes, 0O Nays.

Agenda Item No. 9. IWRB Financing Programs
a. Loan and Grant Applications

b. Bond and Inducement Resolutions

c. Boise Water Corporation Revenue Bond

a. Loan and Grant Applications. Fred Eisenbarth, department staff,
advised the Board that Goose Creek Flood Control District #16 requested in
a letter of December 5, 1984 the Board make a $164,000 loan to them from the
Revolving Development Account for one year at nine percent interest to repair,
maintain and enlarge the West Canal from Oakley Reservoir to Murtaugh Lake.
The West Canal was constructed last spring to accommodate the high spring
runoffs to avoid excessive flooding. The district was legally organized in
August, 1984, but in accordance with Idaho law, the district is unable to levy
a tax for operating money until next year. The flood control district is a
legal entity and both the applicant and project do qualify for a Board loan as
outlined in the rules and regulations of the Revolving Development Account.

Leland Baker, Chairman of the Goose Creek Flood Control District #16,
informed the Board the district had the taxing authority, but timing was such
that they could not get a tax levy on this year's tax bills.

J. D. Williams, Member, moved Board adoption of a resolution (ATTACHMENT
3) to make a $164,000 loan for one year at nine percent interest from the
Revolving Development Account to Goose Creek Flood Control District #16 to
be used for payment of costs associated with the repair and enlargement of
-the West Canal. Richard W. Wagner, Member, seconded the motion.

Motion passed by roll call vote: 8 Ayes, 0 Nays. Gray, Aye; Hammes, Aye;

Jones, Aye; Kramer, Aye; Rydalch, Aye; Shawver, Aye; Wagner, Aye; and Williams,
Aye.
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State of Idaho
Department of Water Resources

hd [
Permit To Appropriate Water
NO. $5-09045

Priority: April 12, 2000 Maximum Diversion Rate:
This is to certify, that CAG INVESTMENTS LLC

PO BOX 3070

COEUR D ALENE ID 83816
has applied for a permit to appropriate water from:

COEUR D ALENE LAKE tributary of SPOKANE RIVER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSTION
IRRIGATION - 03/15 to 11/15 2.50 CFS
DOMESTIC . 01/01 to 12/31 1.00 CFS

Totals 3.50 CFS

KOOTENAT County

LOCATION OF POINT(S) OF DIVERSION: Lot 1( SWNE), Sec. 16, Township 48N,

PLACE OF USE: IRRIGATION

TWN RGE SEC ACRES
48N 04V 8 SWNE 38.0
NWSW 40.0
NWSE 40.0
S NENW 26.0
NESW 40.0
SESW
16 NWNE 40.0
NWNW 6.0
17 NENE

PLACE OF USE: DOMESTIC

TWN _RGE SEC

48N 04W 8 SENE
NESE
SESE

NESW NWSW SWSW

.50 CFS

Range 04W

TOTAL

294.0

242.0

112.0
20.0

668.0

9 NENW o SWNQ‘H ? R— 01:z;f~g§%:i;%f%4;}

SESW SWSE
16 NWNE Lot 1 (SWNE} NENW

NWNW SWNW SENW /¢Qﬁ1ﬁﬂﬂ?»
17 NENE

CONDITIONS OF APPROVAL AND REMARKS

1. Proof of application of water to beneficial use shall be
submitted on or before September 1, 200S5.

Blumberg No. 5208
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10.

11.

This pexrmit is issued pursuant to the provisions of Section 42-204,

State of Idaho
Department of Water Resources

Permit To Appropriate Water
NO. 95-09045
CONDITIONS OF APPROVAL AND REMARKS

Subject to all prior water rights.

Project construction shall commence within one year from the
date of permit issuance and shall proceed diligently to
completion unless it can be shown to the satisfaction of the
Director of the Department of Water Resources that delays were
due to circumstances over which permit holder had no control.
After specific notification by the department, the right holder
shall install a suitable measuring device or shall enter into an
agreement with the department to determine the amount of water
diverted from power records and shall annually report the
information to the department.

This right when combined with all other rights shall provide no
more than 0.02 cfs:pexVécre nor more than 3.0 afa per acre at the
field headgate for irrigation of the lands above.

The applicant shall submit to the Department the final design

of the water use facilities including waste water treatment and
storm runoff facilitieés: for the project for review and approval
prior to comnstruction.

The right holder shall 1nsta11 ‘and maintain a fish screen with
1/4 inch or smaller mesh,at the point of diversion.

The right holder shall.de ign”and'éonstruct the water use
faczlltles to assure tha”,_ e fa0111t1es are capable of complying

include water for lawn,
lrrlgatlon

will be of no further fércerr?_ffect :
Thig permit replaces Permit 95-08762 and is not additive to it.

Witness iEe signature of the Director, affixed at Boise, this

Idaho Code.




BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION
FOR PERMIT NO. 95-08045 IN THE

)

) PRELIMINARY ORDER
NAME OF CAG INVESTMENTS, LLC )

)

This matter having come before the Idaho Department of Water Resources (the
“Department”) in the form of an application for permit and the Department having held a
fact-hearing in the matter, the hearing officer enters the following Findings of Fact,
Conclusions of Law and Preliminary Order:

FINDINGS OF FACT

1. On December 7, 1992, the Department issued Permit No. 95-08762
(“permit”) to Rockford Bay Inc. authorizing the diversion of 3.5 cubic feet per second
(“cfs™) of water from Coeur d'Alene lake (the “lake”) tributary to the Spokane River. Of
the 3.5 cfs, 2.5 cfs is for irrigation purposes from March 15 to November 15 each year
and 1.0 cfs is for year-round domestic use. Proof of beneficial use of water ("proof”)
was due on or before January 2, 1998. On January 14, 1998, the Department
extended the proof due date to January 1, 2001 based on due diligence as authorized
in Section 42-204(5), Idaho Code.

2. On March 16, 1998, Rockford Bay Inc. assigned ownership of the permit
to CAG Investments, LLC (“applicant”). Even though the applicant has indicated that it
can not complete the anticipated development by January 1, 2001, Section 42-204(5),
Ildaho Code, does not authorize the Department to grant an additional extension of time
in which to submit the proof.

3. On April 12, 2000, the applicant submitted Application for Permit No. 95-
09045 (*application”) to the Department to replace Permit No. 95-08762. The
application proposes the diversion of 3.5 cfs with 2.5 cfs of water to be used for
irrigation purposes from March 15 to November 15 each year and 1.0 cfs to be used
year-round for domestic purposes. The proposed point of diversion is located within Lot
1 (SWNE) Section 16, T48N, R4W, B.M. and is within the upper two-thirds of the lake.
The proposed place of use is located within parts of Sections 8, 9, 16 and 17, T48N,
R4W, B.M.

4. The Department published notice of the application, which was not timely
protested. The Department did, however, receive a late protest from the Coeur d’Alene
Tribe (the "Tribe"), and letters of concern from the Idaho Fish and Game Department
(“Fish and Game”) and the Kootenai Environmental Alliance.

PRELIMINARY ORDER - Pg 1 MICR: ey




State of Idaho
Department of Water Resources

Amendment of Permit

NO. 95-09045
Priority:  April 12, 2000 Maximum Diversion Rate: 250 CFs
Maximum Diversion Volume: 1,215.0 AF

This is to certify, that BLACK ROCK UTILITIES INC
PO BOX 3070
COEUR D ALENE ID 83816

has applied for an amendment of a permit and the amendment is APPROVED for development
of water as follows:

Source: COEUR D ALENE LAKE Tributary: SPOKANE RIVER

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
MUNICIPAL 01/01 to 12/31 2 50 CFS 1,215.0 AF
IRRIGATION OF RESIDUAL  03/15 to 11/15 246 CFS 369.0 AF
123 ACRES

LOCATION OF POINT(S) OF DIVERSION:
COEUR D ALENE LAKE L1 (SWY:NEY) Sec 16, Twp 48N, Rge 04W, BM. KOOTENAI County

PLACE OF USE: MUNICIPAL-SEE ATTACHED MAP

PLACE OF USE: IRRIGATION

Twp Rge Sec | NE ] NW | Sw | SE
I NE]NW|SW]|SE | NE | NW|SW]SE | NE | NW]SW]|SE | NE | NW] SW |SE | Totals
48N 04W 8 | 0 220] [380 300 400|400 380 400 400] 2040
| | ] |
48N D4W 9 | |130 400 2601400 400 400 400 30 | 2420
| | | I
48N 04W 16 | 20 10 | 400 400 230 60] ] 1 1120
| L1 ] | |
48N 04W 17 [ 200 | [ | | 200
Total Acres: 668
CONDITIONS OF APPROVAL

1. Proof of application of water to beneficial use shall be submitted on or before September 1, 2010.

2 Subject to all prior water rights
3. Municipal use is limited to irrigation of 545 acres and fire protection within Sections 4, 5, 8, 8, 16 and
17, Township 48 North, Range 4 West, Kootenai County In addition, water diverted under this right
may be used for construction within the Black Rock North Development for two years during initial
development Black Rock shall inform the Department in writing when the two years begin. The
construction period must be complete within two years and prior to the date proof of beneficial use is
due



State of Idaho
Department of Water Resources

Amendment of Permit
NO. 95-08045

4. Storage of water under this right is limited to 5 0 acre-feet for irrigation and 1 & acre-feet for fire
protection. Furthermore, the 5 acre-feet stored for irrigation must be stored in a reservoir from which
water for irrigation is pumped and delivered The remaining 1.5 acre-feet may be stored in a
separate reservoir

5 The holder of this water right shall not store water in the Black Rock North Development and must
reduce its storage to 6 5 acre-feet or less in the Club at Black Rock unless it obtains or identifies
other water rights it owns that authorize storage of water in the ponds. Furthermore, if water from
other sources is commingled with water diverted from Coeur d' Alene Lake, the holder of the permit
must develop a plan, approved by IDWR, that will insure no more than & 5 acre-feet of water from
Coeur d ' Alene Lake diverted under this right will be stored

6. Water may only be diverted and used for irrigation from March 15 through November 15.

7. This right when combined with all other rights shall provide no more than 3 0 acre-feet annually per
acre at the field headgate for irrigation.

8 The total volume diverted for irrigation under the municipal use shall not exceed 1,215 acre-feet

9 The right holder shall submit to the Department the final design of the water use facilities including
wastewater treatment and storm runoff facilities for the project for review and approval prior to
construction.

10 The right holder shall install and maintain a fish screen at the point of diversion with 1/4 inch or
smaller screen mesh

11 The diversion and use of water is subject to additional conditions and limitations agreed to by both
Kootenai Environmental Alliance and the water right holder under a separate agreement to which
the Department is not a party and which is independently enforceable by a court of law. A copy of
the agreement shall be included in the Department water right file.

12. The right holder shall install a suitable measuring device and shall annually report the total volume
of water diverted under this right to the Department on or before October 15 of each year

13. The right holder shall comply with all water quality statutes and rules administered by the Idaho
Department of Environmental Quality.

14. After the expiration of one year from the date of final approval of amendment no 72669 the
irrigation use identified separately from the municipal use authorized by the amendment shall be
stricken from the permit unless the use has been changed or is the subject of a change application
pending before the Department.

This amendment of permit is issued pursuant to the proﬂfions of Section 42-211, ldaho Code. Witness
the signature of the Director, affixed at Boise, this _271 ™ dayof _Fw \Il ,

U Yon

%ﬂ\' DAVID é) TUTHILL, JR., Director




Siate of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 85-09045
Digital Boundary for Black Rock Utilities Inc,
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State of Idaho
Department of Water Resources

Amendment of Permit

NO. 95-09045
Priority:  April 12, 2000 Maximum Diversion Rate: 2.50 CFS
Maximum Diversion Volume: 1,215.0 AF

This is to certify, that BLACK ROCK UTILITIES INC
KYLE CAPPS, CGCS
PO BOX 3070
COEUR D ALENE ID 83816

has applied for an amendment of a permit and the amendment is APPROVED for development
of water as follows:

Tributary: SPOKANE RIVER

BENEFICIAL USE OF USE RATE OF DIVERSION ANNUAL VOLUME
MUNICIPAL ‘ :1 , 2.50 CFS 1,215.0 AF

COEUR D ALENE LAKE : L ( Sec. 16, Twp 48N, Rge 04W, B.M.
KOOTENAI County : Sy

Prior to or in connection wnth
water use under this right, the rlg

from storage, and fire protectlon

Irrigation shall be limited to not mor o ne S

The service area encompasses Sé ; 16 1757 ,shlp 48 North, Range 4 West,
Kootenai County. lIrrigation of golf e ' d:other open spaces
(hereafter referred to as “open space?):mtist'be:com pletéat. fhe tirie of the filing of proof of
beneficial use. The right holder must submit evndence of the following: (a) the number of acres of
open space irrigated, (b) the average acreage irrigated within each lot upon which a home is
constructed; and (c) the number of domestic connections stubbed to platted lots where homes are
not constructed. Any license issued for this right shall limit the irrigated open space to the acreage
irrigated during the development period.

Aesthetic and irrigation storage may be developed within the service area of the water right holder.
The service area encompasses portions of Sections 4, 5, 8, 9, 16, and 17, Township 48 North,
Range 4 West, Kootenai County.

All storage beneficial uses must be completed at the time of the filing of proof of beneficial use. The
right holder must submit evidence of the completion of the storage ponds, the storage capacity of
the ponds, and the volume of water stored in the ponds during the development period. Any license
issued for this right will limit the total storage component of the municipal use to the volume of water

actually constructed and stored during the period of development prior to the filing of proof of
beneficial use.




State of Idaho
Department of Water Resources

Amendment of Permit
NO. 95-09045

Water diverted under this right may be used for construction within the Black Rock North
Development during the remainder of the development period.

Total physical storage is limited to 123 acre feet.

. Total annual refill volume for seepage, evaporation, and depletions from the ponds for irrigation
shall not exceed 246 acre feet.

. The total annual volume for all storage and storage uses shall not exceed 369 acre feet.

. The right holder shall install and maintain impervious liners on the ponds authorized under this right
unless the right holder can; show that the strata underlying a pond is sufficiently impervious that it
will mimic the flow lmpedance ) "-an impervious liner.

. Water may only be dlverted an ed for irrigation from March 15 through Novermnber 15.

. The right holder shall comply Wi ater quality statues and rules administered by the Idaho
Department of Enwronmental "

. The right holder shall lnstaql an
smaller screen mesh, i

. Direct flow use and dwersnon storage under this right are limited to irrigation of 545 acres of
turf and landscaping and for f|re protectlon “In addmon water dlverted under this right may be used
for dust suppression and related ¢ i
of the prOJect In this condmon th__ of

il
by this right. The meter shall N

. The owner of this right shall. me
right and its diversions out of eac
January 10 of each year the tetal
shall be matters of public record i

This amendment of permit is issued | pu
the signature of the Director, affixed at, (

7 v
Feor ?é%’PACKMAN, Interim Director
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State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 63-31862
Priority:  January 29, 2004 Maximum Diversion Rate: 3.26 CFS

This is to certify, that HILLSDALE ESTATES HOMEOWNERS ASSN INC
210 MURRAY ST
GARDEN CITY 1D 83714

has applied for a permit to appropriate water from:
Source: GROUND WATER

and a permit is APPROVED for development of water as follows:

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION
DOMESTIC 01/01 to 12/31 3.26 CFS

LOCATION OF POINTS OF DIVERSION:

GROUND WATER  SWYSWYNWY Sec. 28, Twp 05N, Rge 01W, B.M., ADA County
GROUND WATER SWYSEUNEY: Sec. 29, Twp 05N, Rge 01W, B.M., ADA County
GROUND WATER SEVSEYSWY: Sec. 25, Twp 05N, Rge 02W, B.M., CANYON County

PLACE OF USE: DOMESTIC

Twp Rge Sec | E
)

w
=

N
I NE [ NW |
05N 01W 29 |

| SE

=%
il
=
|2
=
x|

|
05N 01W 30 |

-~
(]

I
05NOIW 32 | X X

[P G —

05N 02W 25 %
|

CONDITIONS OF APPROVAL

Proof of application of water to beneficial use shall be submitted on or before April 01, 2009.
Subject to all prior water rights.

Project construction shall commence within one year from the date of permit issuance and shall
proceed diligently to completion unless it can be shown to the satisfaction of the Director of the

Department of Water Resources that delays were due to circumstances over which the permit
holder had no control.

Right holder shall comply with the drilling permit requirements of Section 42-235, |daho Code and
applicable Well Construction Rules of the Department.

Water bearing zone to be appropriated is from 200 to 662 feet.

Prior to the diversion and use of water under this approval, the right holder shall comply with
applicable water quality standards of the Department of Environmenta! Quality.

Domestic use is for 261 homes.

P S P
ST T I
M'Uhun HERL D,

JUN 02 2004
EXHIBIT

C

Shumberg No. 5208
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State of Idaho
Department of Water Resources

Permit to Appropriate Water

NO. 63-31862

Place of use is located within Lots 15-23, 26-31, 33-49, 51-57, 59-62, Blk. 3; Lots 22-24, 27, 29,
31-38, 41-48, 50-55, Blk. 4; Lots 1-6, 9-26, 30-57, 60-76, Blk. 5; Lots 1-7, 9-25, Blk. 6; Lots 1-6,
8-11, 13-22, Blk. 7; Hillsdale Estates and Lots 1-14, Blk. 1; Lots 1-15, 18-28, Blk. 2; Lots 2-9, 11-31,
Blk. 3; Star Ridge Subhdivision.

The irrigation occurring under this domestic use shall not exceed 1/2 acre within each platted
subdivision lot upon which a home has been constructed. This right does not provide for irrigation
of common areas or for irrigation of lots upon which homes have not been constructed.

The domestic use authorized under this right shall not exceed 13,000 gallons per day per home.

11. After specific notification by the Department, the right holder shall install a suitable measuring

12.

device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Department.

The Director retains jurisdiction to require the right holder to provide purchased or leased natural
flow or stored water to offset depletion of Lower Snake River flows if needed for salmon migration
purposes. The amount of water required to be released into the Snake River or a tributary, if
needed for this purpose, will be determined by the Director based upon the reduction in flow caused
by the use of water pursuant to this permit.

This permit is issued pursuant to the p%visions of Section 42-204, Idaho Code. Witness the signature of
the Director, affixed at Boise, this _& day of /VLA \/ 20 O Z
[

sy

KARL J DREHER, Director




State of Idaho
DEPARTMENT OF WATER RESOURCES

322 East Front Street » P.O. Box 83720 « Boise, Idaho 83720-0098
Phone: (208) 287-4800 » Fax: (208) 287-6700 » Web Site: www.idwr.idaho.gov

C.L.“BUTCH” OTTER
Governor

GARY SPACKMAN
August 4, 2009 Interim Director

HILLSDALE ESTATES HOMEOWNERS ASSN INC
RIVERSIDE MANAGEMENT

8919 W ARDENE ST

BOISE ID 83709

RE: Water Right Permit No. 63-31862

Dear Permit Holder(s):

The Department of Water Resources is reviewing the permit referenced above prior to issuing a
water right license. By issuing a license, the Department confirms the extent of development
that has been established in compliance with the terms of the permit. The examiner who
verified your water use reported that certain elements of the permit have been developed
differently than described on your permit. Changes that do not increase the authorized use of
water under the permit can be requested and approved in accordance with Section 42-211,
Idaho Code. Before a license can be issued, your permit must be amended to depict your water
use as it was actually developed.

Based on the examiner's report, the following elements were devéloped differently than
described on your permit:

Point(s) of Diversion
X Place(s) of Use
Other

The enclosed Application for Amendment form depicts the elements of the water right as they
will appear on the license when it is issued, Please review the amendment form carefully. If
you concur with the information presented, please sign the form and return it with the $50.00
filing fee within 14 days.

If you have any questions, please call me at 287-4946.

incerely, h

Michele D EdI
Associate Engineer

Enclosure(s)

cc: SPFWATER ENGINEERING LLC



State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO. 63-31862

Date of Priority: January 29, 2004 Maximum Diversion Rate: 3.26 CFS
Maximum Diversion Volume: 310.8 AF

Comes now HILLSDALE ESTATES HOMEOWNERS ASSN INC
RIVERSIDE MANAGEMENT
8919 W ARDENE ST

BOISE ID 83709 and represents to the Director of the Idaho Depariment
of Water Resources that he is the owner and holder of Permit to Appropriate the Public Waters of the
State of Idaho No. 63-31862, and requests that the permit be changed as follows:

Source: GROUND WATER

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
DOMESTIC 01/01 to 12/31 3.26 CFS 310.8 AF

LOCATION OF POINT(S) OF DIVERSION:

GROUND WATER SW1/48W1/4NW1/4 Sec. 28, Twp 05N, Rge 01W, B.M. ADA County
GROUND WATER SW1/4SE1/4NE1/4 Sec. 29, Twp 05N, Rge 01W, B.M. ADA County
GROUND WATER SE1/48E1/4SW1/4 Sec. 25, Twp 05N, Rge 02W, B.M. CANYON County

PLACE OF USE: DOMESTIC

Twp Rge Sec NE w SE
NE |NW ]S 18 Isw]

N
| SE | NE | NW sw
X

NE l N INWISWI_S_E NE | NW SE | Totals
X X X X

05N 01W 29 X Tx X
X

05N 01W 30

L
05N 01W 32

OSN 02W 25

Permit holder asserts that no one will be injured by such change and that such change will be made at
permit holder's own risk. Signed this day of , 200__

(Signature)




State of Idaho
Department of Water Resources

APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO. 63-31862

FOR DEPARTMENT USE ONLY
Preliminary check by Fee = Receipted by #

ACTION OF THE DEPARTMENT OF WATER RESOURCES

|, GARY SPACKMAN, of the Department of Water Resources hereby approve the
above Application for Amendment for Permit No. 63-31862  with the following:

CONDITIONS OF APPROVAL
The place of use is located within Lots 21-27 BIk. 2; Lots 15-23, 26-31, 33-49, 51-57, 59-62, Blk. 3;
Lots 20-24, 27, 29, 31-38, 40-48, 50-55, Blk. 4; Lots 1-8, 9-26, 30-57, 60-76, Bik. 5; Lots 1-7, 9-25,
Blk. 6; Lots 1-6, 8-11, 13-17 and 18-22, Blk. 7; Hillsdale Estates, Ada County.
And within Lots 2, 4-9, Blk. 1; Lots 1-15, 18-25, 27 and 28, Blk. 2; Lots 2-9, 11-31, Blk. 3; Lot 1 Blk.
5and Lots 10-14 in amended plat dated April 20, 2004; Star Ridge Subdivision, Canyon County.

The irrigation occurring under this domestic use shall not exceed 1/2 acre within each platted
subdivision lot upon which a home has been constructed. This right does not provide for irrigation
of common areas or for irrigation of lots upon which homes have not been constructed.

The following rights are diverted through point(s) of diversion described above: 63-3079, 63-7131A,
63-8376E, 63-12125 and 63-31862.

After specific notification by the Department, the right holder shall install a suitable measuring
device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Department.

The Director retains jurisdiction to require the right holder to provide purchased or leased natural
flow or stored water to offset depletion of Lower Snake River flows if needed for salmon migration
purposes. The amount of water required to be released into the Snake River or a tributary, if
needed for this purpose, will be determined by the Director based upon the reduction in flow caused
by the use of water pursuant to this permit.

Domestic use is for 259 homes.

The domestic use authorized under this right shall not exceed 13,000 gallons per day per home.

Witness my hand this day of , 2009.

GARY SPACKMAN
Interim Director




State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 63-31862

Priority: January 29, 2004 Maximum Diversion Rate: 3.26 CFS
Maximum Diversion Volume: 310.8 AF

It is hereby certified that HILLSDALE ESTATES HOMEOWNERS ASSN INC

RIVERSIDE MANAGEMENT

8919 W ARDENE ST

BOISE ID 83708  has complied with the terms and
conditions of the permit, issued pursuant to Application for Permit dated January 29, 2004; and has
submitted Proof of Beneficial Use on April 01, 2008, An examination indicates that the works have a
diversion capacity of 7.93 cfs of water from:

SOURCE
GROUND WATER

and a water right has been established as follows:

ANNUAL
BENEFICIAL USE PERIOD OF USE DIVERSION RATE DIVERSION VOLUME
DOMESTIC 01/01 to 12/31 3.26 CFS 310.8 AF

LOCATION OF POINT(S) OF DIVERSION:

GROUND WATER SW1/4SW1/4ANW1/4 Sec. 28, Twp 05N, Rge 01W, B.M. ADA County
GROUND WATER SW1/4SE1/4NE1/4 Sec. 29, Twp 05N, Rge 01W, B.M. ADA County
GROUND WATER SE1/4SE1/4SW1/4 Sec. 25, Twp 05N, Rge 02W, B.M. CANYON County

PLACE OF USE: DOMESTIC

Twp Rge Sec NE NW
NE |NW|SW )] SE | NE [NW | S

s
SE NE | NW |
05N 01W 29 X X X

E
SW | SE | Totals
X X

05N O1W 30 X X
05N 01W 32

05N 02W 25

CONDITIONS OF APPROVAL

1. The place of use is located within Lots 21-27 Blk, 2; Lots 15-23, 26-31, 33-49, 51-57, 59-62, Blk. 3;
Lots 20-24, 27, 29, 31-38, 40-48, 50-55, Bk. 4; Lots 1-6, 9-26, 30-57, 60-76, BIk. 5; Lots 1-7, 9-25,
Blk. 6; Lots 1-6, 8-11, 13-17 and 19-22, Blk. 7; Hillsdale Estates, Ada County.

And within Lots 2, 4-9, Blk. 1; Lots 1-15, 18-25, 27 and 28, Blk. 2; Lots 2-9, 11-31, Blk. 3; Lot 1 Blk.
5and Lots 10-14 in amended plat dated April 20, 2004; Star Ridge Subdivision, Canyon County.




State of Idaho
Department of Water Resources

Water Right License
WATER RIGHT NO. 63-31862

The irrigation occurring under this domestic use shall not exceed 1/2 acre within each platted
subdivision lot upon which a home has been constructed. This right does not provide for irrigation
of common areas or for irrigation of lots upon which homes have not been constructed.

The following rights are diverted through point(s) of diversion described above: 63-3079, 63-7131A,
63-8376E, 63-12125 and 63-31862,

After specific notification by the Department, the right holder shall install a suitable measuring
device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Department.

Domestic use is for 259 homes.
The domestic use authorized under this right shall not exceed 13,000 gallons per day per home.

When ordered by the Director, the right holder shall provide mitigation acceptable to the Director to
offset depletion of lower Snake River flows needed for migrating anadromous fish. The amount of
water required for mitigation, which is to be released into the Snake River or a tributary for this
purpose, will be determined by the Director based upon the reduction in flow caused by the use of
water pursuant to this right. Any order of the Director issued in accordance with this paragraph shall
be in conformance with applicable rules allowing the right holder due process as the need for
mitigation and the amount of mitigation are determined.

This license is issued pursuant to the provisions of Section 42-219, Idaho Code. The water right
confirmed by this license is subject to all prior water rights and shall be used in accordance with ldaho
law and applicable rules of the Department of Water Resources.

Signed and sealed this ZO’H‘ day of A V\?\Ju:‘{' , 2009.

tor G SPACKMAN
IptgTem Director




State of Idaho
Depariment of Water Resources

APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO, 63-31862

EREURTATEARTAIERSU TR RIS SAE xanana

FOR DEPARTMENT USE ONLY
Preliminary check by Fee= SO — Receipted by SR CoFUCY pate %‘ (g2 OO?

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, GARY SPACKMAN, of the Departrment of Water Resources hereby approve the
above Application for Amendment for Permlt No. 63-31862  with the following:

CONDITIONS OF APPROVAL
1. The place of use Is located within Lots 21-27 Blk. 2; Lots 15-23, 26-31, 33-49, 51-57, 59-62, Blk. 3;
Lots 20-24, 27, 29, 31-38, 40-48, 50-55, Blk. 4; Lots 1-8, 9-26, 30-57, 60-76, Blk. 5; Lots 1-7, 9-25,
Blk. &; Lots 1-6, 8-11, 13-17 and 19-22, Blk. 7; Hillsdale Estates, Ada County.
And within Lots 2, 4-9, Blk. 1; Lots 1-15, 18-25, 27 and 28, Blk. 2; Lots 2-9, 11-31, Blk. 3; Lot 1 Blk.
Sand Lots 10-14 in amended plat dated April 20, 2004; Star Ridge Subdivision, Canyon County.

2. The irrigation occurring under this domestic use shall not exceed 1/2 acre within each platted
subdivision lot upon which a home has been constructed. This right does not provide for irrigation
of common areas or for irrigation of lots upon which homes have not been constructed.

3. The following rights are diverted through polnt(s) of diversion described above: 63-3079, 63-7131A,
63-B376E, 63-12125.and 63-31862.

4. After specific notification by the Department, the right holder shall install a suitable measuring
device or shall enter into an agreement with the Department to determine the amount of water
diverted from power records and shall annually report the information to the Depariment.

5. The Director retains jurisdiction to require the right holder to provide purchased or leased natural
flow or stored water to offset depletion of Lower Snake River flows If needed for salmon migration
purposes. The amount of water required to be released into the Snake River or a tributary, if
needed for this purpose, will be determined by the Director based upon the reduction in flow caused
by the use of water pursuant to this permit,

6. Domestic use is for 259 homes.

7. The domestic use authorized under this right shall not exceed 13,000 gallons per day per home.

Witness my hand this ZO"H\ day of A-U\au s'f' , 2009.

Qyl/).
for GWPKDKMAN
Injefirg Director




RECEIVED

AUG 1 8 2009
Page 1 State of Idaho DERPARTMENT OF
Department of Water Resources WATER RESOURCES
APPLICATION FOR AMENDMENT
(For Licensing Purposes)
WATER RIGHT NO. 63-31862
Date of Priority: January 28, 2004 MaxImum Diversion Rate: 3.26 CFS
Maximum Diversion Volume: 310.8 AF

Comes now HILLSDALE ESTATES HOMEOWNERS ASSN INC

RIVERSIDE MANAGEMENT

8913 W ARDENE ST

BOISE ID 83709 and represents to the Director of the Idaho Department
of Water Resources that he is the owner and holder of Permlt to Appropriate the Public Waters of the
State of Idaho No. 63-31862, and requests that the permlt be changed as follows:

Source: GROUND WATER

BENEFICIAL USE PERIOD OF USE RATE OF DIVERSION ANNUAL VOLUME
DOMESTIC 01/01 to 12/31 3.26 CFS 310.8 AF
LOCATION OF POINT(S) OF DIVERSION:
GROUND WATER SW1/48W1/4NW1/4 Sec. 28, Twp 05N, Rge 01W, B.M. ADA County
GROUND WATER SW1/4SE1/ANE1/4 Sec. 28, Twp 05N, Rge 01W, B.M. ADA County
GROUND WATER SE1/4SE1/4SW1/4 Sec. 25, Twp 05N, Rge 02W, B.M. CANYON County
PLACE OF USE: DOMESTIC
Twp Rge Sec NE | NW | SW SE
NE [NW]SW|SE|NE|NW|SW|SE]|NE |NW|SW| SE|NE |NW|SW ] SE | Totals
O5N 01w 28 X ] X X1] X X X X X X X X
05N 01W 30 X X E X X { X '
| L2 | La
OsNOTW 32 | X X { X }
05N 02W 25 X | I| X X[ X X X X
[

Permit holder asseris that no one will be In'w by such,jgange and Ehat such change will be made at
permit holder's own risk. Signed this _/ ? day of; , .




/‘ —
Form 202 Ident. No. o= - Qs
3/ STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
APPLICATION FOR PERMIT APPROVED
To appropriate the public waters of the State of ldaho
1. Name of applicant _ Dennis &/or Jere Heitmdn Phone 722-6851

Post office agdress Rt 1 Box 1057  Parma, ID 83660

2. Source of water supply __ cole Slough which is a tributary of Boise River
3. Location of point of diversion is _SW . % of SE % of Section _ 24 Township 5N
Range SW .M. _ Canyon County, additional points of diversion if any:

SESE  Sec. 30 T5N R4W

4, Water will be used for the following purposes:

3/15

Amount 1.74 for Irrigation  purposesfrom XXKE  to 11/15  (both datesinclusive)
Ictsor acredect B BpBN) T T
Amou for rposes from to (both dates inclusive)
tc!tu-:zW-'w—M) —_—e P
Amoun for rposes from to {both dates inclusive)
camu:Wﬁu—m) —_— .

for from to {both datss inclusive)
P e PP

5. Totsl quantity to be appropriated:

a 1.74 cubic feet per second and/or b, acre-feat per annum.

6. Proposed diverting works:
a. Description of ditches, flumes, pumps, headgates, etc.  Gravity flow, headgates

b. Height of storage dam feet, active reservoir capacity acre-fest; total reservoir
capacity acre-fest, materials used in storage dam:
Period of year when water will be divertsd to storage to inclusive,
IMonth/Day ) Blonth/Dey}
c. Proposad well diameter is inches; proposed depth of well is feet.
7. Time required for the complstion of the works and application of the water to the proposed beneficial
use is 1 years (minimum 1 year — maximum 5 years).
8. Description of proposed uses:
a. If water is not for irrigation: :
{1) Give the place of use of water: % of % of Section’ Township
Range B.M.
{2) Amount of power to be generated: horsepower under feet of head.

{3) List number of each kind of livestock to be watered

{4} Name of municipality to be served , or number of families to be
%Jpplied with domestic water . '

% If water is to be used for other purposes describe: J
N

S

EXHIBIT

D

Blumberg No. 5208
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b. if water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NEX NWK SWK SEX

TWF | RANGE | SEC. NEX INWX | SW | SEX] NEX | NWK |sWx | SEX [NEX [NWX| SWX] SEX | NEX | NWX | SWY SE% TOTALS g
5N | 50 3 7 {:"f @&l 20 13 5 71 \
o4 |- 3 |8 |5 16

~ Total number of acres to be irrigated 87

c. Describe any other water rights used for the same purposes as described above.
License 63-3201

9. a. Who owns the property at the point of diversion Ed Johnson

b. Who owns the land to be irrigated or place of use  Applicant

c. If the property is owned by a person other than the applicant, describe the arrangement enabling the
applicant to make this filing Yerbal easement agreement

10. Remarks

o J



/'\ P
‘ *

11. Map of proposed project: show clearly the proposed point of diversion, place of use, section number,
township and range number.

——

g°
.

s Loy ‘§m e b3-B240)\

e | Qe

ic 5 ML&;&&:‘ *’\%N (9] '*

FE

S R ‘

Scale: 2 inches equat 1 mile,

the State of ldaho as herein set forth.

\S\’ i {Applicant)
N

BE {T KNOWN that the undersigned hereby makes application for permit to appropriate the public waters of ]

(%




‘Proposed Priority_6/3/1981 _ L9 g o° e

Ressived by ﬁ Date 6\3\%\ Time 2’-'—\OL‘DW\ \

Prefiminary check by (x‘e rees DX
Receipted by __ WO Date utu!&( Yo ‘
Publication preparsd by Date

Published in 200 . Iiluune

Publication dates __ 2/[0/as o 7/2/8/

Publication N Date __ n-20.%n
Protests iled by: __\ Ll

Copies of protests forwarded by
Hearing held by D

ate //‘]
Recommended for denial by DBS %Q\?J

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that 1 have examined Application for Permit to appropriate the public waters of the State
of idshoNo. _63-9744 ___ , end said application is hersby __APPROVED
1. Approval of said application is subject to the following limitstions and ;:ogditions:
a. SUBJECT TO ALL PRIOR WATER RIGHTS.

b. Proof of construction of works and application of water to beneficial use shall be submitted on or be-

fore ___ September 1 .19 82 .

c. The rate of diversion, if water is to be used for irrigation under this permit, when combined with all
other water rights for the same land shall not excesd 0.02 cubic feet per second for each acre of tand,

d. Other: A measuring device of a type approved by the Department shall be
permanently installed and maintained as part of the diverting works.
The issuance of this permit-in no way grants any right-of-way or
easement across the land of anather.
Use of water under this permit is subject to control by the watermaster
of State Water District No. 63, Boise River, -

2

Witness my hand this Z‘Z day of August ,19.81.

Sofor

Chief, Operations-Buksay |

¢
3

£9hR
Ly -
C D

.

T g e



| State of Idaho N |
D DEPARTMENT OF WATER RESOURCES

w R . 322 Bast Front Street » P.O. Box 83720 » Boise, Idaho 83720-0098
'l Phone: (208) 287-4800 + Fax: (208) 287-6700 « Web Site: www.idwr.idaho.gov
C.L.“BUTCH” OTTER
Governor

December 14, 2007 : " DAVID R. TUTHILL, JR.
, * Director

ANN OBENDORF
GREG OBENDORF
26496 DEB LN
PARMA 1D 83660

RE: Water Right Permit No. 63-09744.

Dear Permit Holder(s):

The Department of Water Resources is reviewing the permit referenced above prior to
issuing a water right license. By issuing a license, the Department confirms the extent
of development that has been established in compliance with the terms of the-permit.
The examiner who verified your water use reported that certain elements of the permit
have been developed differently than described on your permit. Changes that do not
increase the authorized use of water under the permit can be requested and approved
in accordance with Section 42-211, Idaho Code. Before a license can be issued, your
permit must be amended to depict your water use as it was actually developed.

Based on the examiner's report, the following elements were developed differently than
described on your permit:

X Point(s) of Diversion
X Place(s) of Use
Other

The enclosed Application for Amendment form depicts the elements of the water right
as they will appear on the license when it is issued. Please review the amendment
form carefully. If you concur with the information presented, please sign the form and
return it with the $50.00 filing fee within-14 days.

If you have any questions, please call me at (208) 287-4943.

Sincerely,

Aaron Marshall
Senior Water Resource Agent

Enclosure(s)

cc: HOFSTETTER LAW OFFICE LLC -



) ) |
| RECEIVED

Page 1 State of ldaho .
Department of Water Resources Jub 17 2008
APPLICATION FOR AMENDMENT DEPARTMENT OF
. WATER RESOURCES
(For Licensing Purposes)
WATER RIGHT NO.  63-08744
Date of Priority: June 3, 1981 Maximum Diversion Rate: 1.74 CFS

Maximum Diversion Volume: 381.5 AF

Comes now ANN OBENDORF And GREG OBENDORF

26496 DEB LN
PARMA ID 83660 and represents to the Director of the |[daho Department of Water

Resources that they are the owner and holder of Permit to Appropriate the Public Waters of the State of
[daho No. 63-09744, and request that the permit be changed as follows:

E_.::mavw\
Source; SAND HOLLOW CREE@:; Tributary: SNAKE RIVER
UNNAMED DITCH § i SAND HOLLOW CREEK
ENNATED-STREAM: ( LEsLMG I/ SAND HOLLOW CREEK
BENEFICIAL USE PE??F@D OR.USE . RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION 5703001 to 11715 1.74 CFS 391.5 AF

LOCATION OF POINT(S) OF DlVERSfON :

SAND HOLL O EK L6 (SWYNWY) Sec 30, Twp 05N, Rge 04W, B.M. CANYON County

) SW‘ASE %, Ség. 24,,Twp 05N, Rge 05W, B.M.  CANYON County

 UNNAMED DITCH swwsz*/’ ‘Sec;24, Twp 05N, Rge 05W, B.M.  CANYON County
SAND HOLLow CREEK NE7 Ty sec. 2<, Twp. vSH, Rqe. 65 W, B

PLACE OF USE: IRRIGATION §

Twp Rge Sec

05N O5W 24

[ NE | |

] NE | NW | SW] SEi{NE SW] SE | Totals
05N 05W 23 | 50 250 120 32,0 | 155.0

i | |

| | 99.0

! |

Totél Acres: 254.0

Permlt holder asserts that no one will bejinji ', y.such char e"and tha ‘sitch change will be made at
permit holder's own risk.” Slgned this ﬂ day of jTA we . zoof

/9

a%SEﬁgtuAre)




Page 2 State of Idaho

Department of Water Resources
APPLICATION FOR AMENDMENT

(For Licensing Purposes)
WATER RIGHT NO. 63-08744

FOR DEPARTMENT USE ONLY

Preliminary check by Fee = @() %UD Receipted by U/\ # () 0@7%3’@ | 7 ﬂg

8.

_and 63-10867. : e

ACTION OF THE DEPARTMENT OF WATER RESOURCES

[, DAVID R. TUTHILL, JR., of the Department of Water Resources hereby approve the
above Appllcatxon for Amendment for Permit No. 63-09744  with the following:

. f;.{ WONDIT]ONS OF APPROVAL
The issuance of this right does 'n _fgrant any right-of-way or easement across the land of another.

This right when combined with all other nghts shall prowde no more than 0.02 cfs per acre nor more
than 4.5 afa per acre at the ﬁetd headgate for irrigation of the lands above.

The following nghts are dlverted through pomt(s) of diversion described above: 63-3201, 63—9744

The single point of diversion in the SW%SE% Sec. 24, Twp 05N, Rge 05W diverts water from two
sources, Unnamed Ditch and Unrafred-Streain.
CoLE SLOWGH

This right is limited to the lrrlgatlon of 87 acres w1th|n the place of use descnbed above in a single
irrigation season. - . -

~Sand Hollow Creek is also known as Cole Slough, Sand Hollow Drain, and Sand Run Gulch.

Witness my hand this day of , 2007.

DAVID R. TUTHILL, JR.
Director



T

Page 1 State of Idaho
Department of Water Resources

Amendment of Permit

NO. 63-09744
Priority:  June 3, 1981 Maximum Diversion Rate: 1.74 CFS

Maximum Diversion Volume: 391.5 AF

This is to certify, that ANN OBENDORF And GREG OBENDORF
26496 DEB LN
PARMA ID 83660

have applied for an amendment of a permit and the amendment is APPROVED for development
of water as follows:

Source: SAND HOLLOW CREEK Tributary: SNAKE RIVER

UNNAMED DITCH SAND HOLLOW CREEK

UNNAMED STREAM SAND HOLLOW CREEK
BENEFICIAL USE ' PER]OD OF USE RATE OF DIVERSION ANNUAL VOLUME
IRRIGATION ~03/01 to 1115 1.74 CFS 391.5 AF

LOCATION OF POINT(S) OF DIVERSION:

SAND HOLLOW CREEK L6 (SWY%NW%) Sec. 30, Twp 05N, Rge 04W, B.M.  CANYON County
UNNAMED DITCH SW¥%SEY: Sec. 24, Twp 05N, Rge 05W, BM.  CANYON County
UNNAMED STREAM SW%SEY Sec. 24, Twp 05N, Rge 05W, B.M.  CANYON County

PLACE OF USE: IRRIGATION

Twp Rge Sec | NE N _ T sw | SE |
| NE [NW ]| SW | SE |NE | NW | SW | SE [NE | NW [ SW | SE | NE | NW | SW | SE | Totals

05N 08W 23 | 50 250 120290 . 17.0 | ’ | 35.0 32.0] 155.0
I I | - b |

05N 05W 24 | | ] 20 23.0 30.0 34.0 10.0 | 98.0
I I - I

|
Total Acres: 254.0

CONDITIONS OF APPROVAL

1. The issuance of this right does not grant any right-of-way or easement across the land of another.

2. This right when combined with all other rights shall provide no more than 0.02 cfs per acre nor more
than 4.5 afa per acre at the field headgate for irrigation of the lands above.

3. The following rights are diverted through poini(s) of diversion described above: 63-3201, 63-9744,
and 63-10867.

4. Rights 63-3201, 63-9744, and 63-10867 when combined shall not exceed a total diversion rate of
4.99 cfs.

8. Upon specific notification by the Department, the right holder shall install a measuring device and
lockable controlling works of a type acceptable to the Department in a manner that will provide the
watermaster suitable control of the diversion.
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Page 2 State of Idaho
Department of Water Resources

Amendment of Permit

NO. 63-09744

6. The single point of diversion in the SW14SEY Sec. 24, Twp 05N, Rge 05W, diverts water from two
sources, Unnamed Ditch and Unnamed Stream.

7. This right is limited to the irrigation of 87 acres within the place of use described above in a single
irrigation season.

8. Sand Hollow Creek is also known as Cole Slough, Sand Hollow Drain, and Sand Run Gulich.

This amendment of permit is issued pursuant to the p sons of Se?ﬁm 2~ 11 [daho Code. Witness
the signature of the Director, afflxed at Boise, this / ~—-day of ,
2009 .

DA R. TUTHILL, JR., Director



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF LICENSE NO. 61-07189 )

IN THE NAME OF MAGIC WEST, INC. ) FINAL ORDER
: )

On September 4, 1998, the hearing officer for the Idaho Department of Water Resources
(the “Department”) issued a Recommended Order in connection with the above captioned matter.
On September 25, 1998, Magic West, Inc. (“Magic West” or “petitioner”) filed exceptions to the
Recommended Order. On October 9, 1998, intervenor Robert K. Hall filed a response to the
exceptions of Magic West. On October 23, 1998, intervenor Edward T Potucek filed a response
to the exceptions of Magic West. The Director of the Department has reviewed the exceptions
and responses and responds as follows:

1. The Department has the statutory authority to amend the Water Right
License for Water Right No. 61-07189 in accordance with § 67-5254(1), Idaho
Code. Inresponse to exceptions filed by Magic West, intervenor Edward T.
Potucek contends that the Department has no authority to amend the license for
Water Right No. 61-07189. Similarly, in his objection to exceptions filed by
Magic West, intervenor Robert K. Hall renews his motion to dismiss Magic
West's Petition for Adjustment and Clarification of Existing Order/License.
Under Idaho Code § 67-5201, “ ‘License’ means the whole or part of any agency
permit, certificate, approval, registration, charter, or similar form of authorization
required by law, but does not include a license required solely for revenue
purposes.” Idaho Code § 67-5254(1) grants the authority to the Department to
amend such a license when “the agency fist gives notice and an opportunity for
an appropriate contested case ... ” Because the Department has complied with
this statute, the Department will amend the license for Water Right No. 61-07189
as ordered herein. Also, an additional element is included in this final order
denying intervenor Hall’s renewed motion for dismissal.

2. The Department initially required Magic West to install and maintain a
device to measure groundwater diversions, and Magic West could have used
such measurements to document the extent of beneficial use under its permit
to appropriate water. In its exceptions, Magic West contends that use of data

and information subsequent to the period for development authorized by Permit to
Appropriate Water No. 61-07189, or the alternative use of a theoretical calculation
of maximum groundwater diversions based on pump capacity, is reasonable for
determining the extent of beneficial use under the permit because “there were no
actual measurements made or required during the development period ” :
However, when the Department approved the permit to appropriate waterqn e

August 29, 1974, a condition of approval was that “A measuring device . bé

EXHIBIT

E

FINAL ORDER - Page |

Blgmbery No. 5208




permanently installed and maintained as part of the diverting works ” Although
the Department removed the requirement fot a measuring device by order dated
August 28, 1978, Magic West was not relieved of its burden to offer sufficient
proof of the extent of beneficial use prior to the Department licensing the water
right, a burden that Magic West could have met by installing an adequate device
to measure actual diversions and water use.

LI

The Department is not required or obligated to use the input-output formula
proposed by Magic West or the data and information provided by Magic
West regarding water use that occurred after the development period to
estimate water use during the development period. Magic West contends that
the diversion volume recommended by the Hearing Officer “is not a Reasonable
Determination of Actual Beneficial Use under the Input-Output Formula.” At
issue is not whether the determination of the Hearing Officer resulted from
reasonable and complete use of the input-output formula proposed by Magic
West, but whether the determination of the Hearing Officer is appropriate given
the lack of measurements of diversions and use during the period for development
authorized by the permit to appropriate water. Magic West contends that based on
the Department’s Final Order for Transfer No. 4985, in the name of Mark T.
Gates, “all available data should be included in making relevant calculations ”
While the Department procedurally erred by failing to contact the representative
identified by Magic West to accompany the Department during the beneficial use
field examination, in determining whether to amend Water Right License No. 61-
07189 the Department should only consider data and information concerning
beneficial use during the permit development period that could have been
provided by Magic West’s designated representative had that representative been
notified of the Department’s beneficial use field examination. Data and
information for time periods subsequent to the permit development period should
only be considered if it is conclusively shown that groundwater diversions and
beneficial use subsequent to the development period were the same as
groundwater diversions and beneficial use during the development period. Magic
West has not provided measured data or information derived during the period
authorized for development by the permit to appropriate water for five of the six
variables in the input-output formula proposed by Magic West to determine the
seventh variable, the volume of groundwater diverted and beneficially used during
the development period. Magic West has also not conclusively shown that
groundwater diversions and beneficial use subsequent to the development period
were essentially the same as groundwater diversions and beneficial use during the

development period

4 Records of waste water pumped from Magic West’s plant to Magic West’s
waste water farm do not corroborate the testimony of witnesses for Magic
West that Magic West’s plant operations and associated beneficial use of
water were the same during and following the time period authorized for
development by the permit to appropriate water. Consequently, the
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calculation of annual volume of groundwater beneficially used during the
development period proposed by Magic West is not supported by adequate
evidence During the hearing held on December 15, 1997, the plant manager for
Magic West, Mr Jack C. Anderson, testified describing the operations at the plant
since 1985. Tr at 120, Ln 1-17 ' Mr. Anderson testified that from 1985 through
1997, the plant generally processed potatoes year-round, six to seven days per
week, 24 hours per day, for 21 days Following this 21-day time period, Magic
West's plant was taken out of service 8 to 12 hours for clean up. Mr. Anderson
testified that the cycle of 21 days of 24-hour operations followed by 8§ to 12 hours
for clean up was continuously repeated year-round, excluding holidays. Mr Doug
Ogden, who was the plant manager from August of 1974 through June of 1979,
testified that “We run [the plant] the same way [as described by Mr. Anderson for
the time period 1985 through 1997]” Tr at 193,Ln 19. Mr Ogden testified that
“There were some weeks we could only run [the plant] five [days] ™ Tr. at 195,
Ln. 5-7. But that the amount of raw potatoes processed at the plant each year of
operations beginning in 1974 through 1979 was about the same as the amount
processed in 1997. Tr. at 196, Ln. 16-17. Mr. Ogden further testified that the
amount of waste water sent to Magic West’s waste water farm during each year
beginning in 1974 through 1979 was “awfully close” to the amount of waste water
sent to the farm in 1997. Tr. at 198, Ln. 4-7. Finally, Mr. William S. Schow, vice
president for Magic West from 1975 through 1997, testified that the plant was
always operated 24 hours per day, 7 days per week, year-round. He testified that
it was therefore reasonable to determine water use during the years 1974 through
1979 using more recent information because plant operations were similar. Tr. at
222 and 233, Ln. 8-23.

No testimony was offered to refute the testimony described in the preceding
paragraph. However, recorded measurements of the volume of waste water
discharged from the Magic West plant to Magic West’s waste water farm do not
corroborate the testimony of Magic West’s witnesses. During Magic West’s
fiscal year ending October 31, 1978, records of waste water discharge submitted
by Magic West to the Idaho Division of Fnvironmental Quality show that a total
of'44 1368 million gallons waste water were discharged to the waste water farm
during 217 days (Petitioner’s Exhibit 1A). For Magic West’s fiscal year ending
October 31, 1997, records of waste water discharge show that more than 103.7492
million gallons of waste water were discharged to the waste water farm during
more than 313 days (Petitioner’s Exhibit 1A). Because the number of days during
which waste water was discharged to the waste water farm must be directly
related to the number of days during which the plant was in operation, Magic
West’s plant was operated approximately 50 percent more days in fiscal year 1997
than in fiscal year 1978. As a result, approximately 250 percent more waste water

: Unofficial transctipt of hearing held on December 15, 1997, provided by Mr. Norman Semanko on behalf of
Petitioner, Magic West '
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was discharged to the waste water farm in fiscal year 1997 than was discharged in
fiscal year 1978. The primary difference between the days of plant operation in
1978 and 1997 occurred because in fiscal year 1978, the plant operated only about
15 days in January, less than 10 days in March, no days in August, and less than
10 days in September. Although records of waste water discharged for 1978 may
not be representative of plant operations for all years of the 1974 to0 1979 period
authorized for development by the permit to appropriate water, 1978 was the only
fiscal year during the development period for which complete records of waste
water discharged to the waste water farm and use of water supplied by the City of
Glenns Ferry were provided Based on the significant differences in plant
operations indicated during Magic West’s fiscal years 1978 and 1997, Magic
West has not shown that groundwater diversions and beneficial use subsequent to
the period authorized for development by the permit to appropriate water were the
same as groundwater diversions and beneficial use during the development
period. Therefore, it is not reasonable to determine groundwater use during the
1974 through 1979 development period using information derived during various
years subsequent to the development period.

The information available to the Department does not support the use of data
for waste water discharged to the City of Glenns Ferry sewer system during
one year of the period authorized for development by the permit to
appropriate water together with waste water discharged to the waste water
farm during other years of the development period to estimate water use
during the development period. Petitioner’s Exhibit | includes a copy of
recorded measurements of waste water fiom the Magic West plant discharged to
the City of Glenns Ferty sewer system for calendar year 1975. In its exceptions,
Magic West contends that the Hearing Officer should have included the amount of
waste water discharged to the Glenns Ferry sewer system in addition to the
amount of waste water discharged to the waste water farm in his determination of
the amount of water used at the plant during the time period authorized by the
permit to appropriate water. However, no records for the amount of waste water
discharged to the waste water farm were provided for calendar year 1975, and no
records for the amount of waste water discharged to the Glenns Ferry sewer
system were provided for the years corresponding to records of discharge to the
waste water farm. In its exceptions, Magic West describes that more waste water
was discharged to the Glenns Ferry sewer system during the development period
than in later years because of odor problems associated with waste water
discharged to the waste water farm, which have since been corrected. Since
Magic West has not conclusively shown that the amount of waste water
discharged to the Glenns Fenry sewer system in 1975 was similar to the amounts
of waste water discharged to the sewer system during other years of the
development period, it is possible that a relatively small volume of waste water
was discharged to the waste water farm in 1975 or that a relatively small volume
of waste water was discharged to the Glenns Ferry sewer system in 1978 when
records of waste water discharged to the waste water farm were provided
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Therefore, it is not appropriate to add the volume of waste water discharged to the
Glenns Ferry sewer system in 1975 to the volume of waste water discharged to the
waste water farm in 1978 in estimating the amount of water used at the plant
during the development period.

6. The alternate calculation proposed by Magic West to estimate beneficial use
during the development period is not supported by adequate evidence. In its
exceptions, Magic West contends that “There is no dispute that the plant has
always been operated 24-hours per day, using 3 8-hour shifts per day Tr at 120
(Anderson), 195 (Ogden), 222 (Schow). It was also undisputed that the flow of
the plant was constant while it was in operation. Ir.at28,231-32.” Therefore, as
an alternate calculation to the use of Magic West’s proposed input-output formula,
Magic West proposes to multiply 0 67 cfs (which is equivalent to a flow rate of
433,000 gallons per day) by the number of days the plant was operated during
1978 (217 days) and by the conversion factor 1.9835, which is the volume of
water in acre-feet that results fiom a constant flow rate of 1 cfs for 24 hours.
However, the records of waste water discharged to the waste water farm during
fiscal year 1978 show that the plant was not operated at a constant flow rate for 24
hours each day the plant was in operation. At maximum operations, during June
of 1978, the records of waste water discharged to Magic West’s waste water farm
show that Magic West’s plant was operated 28 days for an average of 22.8 hours
per day and discharged an average of 235,064 gallons of waste water per day to
the waste water farm. At minimum operations, during September of 1978, the
records of waste water discharged show that Magic West's plant was operated 8
days for an average of 17. 5 hours per day and discharged an average of 156,687
gallons of waste water per day to the waste water farm. These records are not
consistent with Magic West’s contention the flow rate of water thiough the plant
was constant each day the plant was in operation.

7. The limitation on the volume of ground water diverted annually should not
be removed from the Water Right License for Water Right No. 61-07189.
Section 42-219, Idaho Code, provides that a license issued by the Department
shall state the “quantity of water which may be used” among other parameters. In
licensing Water Right No. 61-07189, the Department specified an annual volume
limitation together with a rate of diversion limitation to limit the quantity of water
that can be used under the water right to the quantity of water that was
beneficially used during the time period authorized for development under the
permit to appropriate water. Because the records of waste water discharged from
Magic West’s plant to Magic West’s waste water farm show that the plant was not
operated using a constant flow rate 24 howrs per day, 365 days per year, the
diversion rate alone is not sufficient to limit the quantity of water that can be used
to the amount beneficially used during the development period authorized by the
permit to appropriate  Hence, the diversion volume should not be removed from
the license as suggested by Magic West.
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The requirement for reporting ground water diversions every three months
is necessary to verify that use of water by Magic West under Water Right
License No. 61-07189 does not exceed the authorized volume of water that
can be diverted and beneficially used on an annual basis. Magic West
contends that the requirement for reporting ground water diversions every three
months is either inappropriate or unnecessary However, the records of plant
operations submitted by Magic West and the testimony of witnesses for Magic
West show that Magic West has consistently violated the limitation on annual
volume of ground water that can be diverted under Water Right License No. 61-
07189 as originally issued or as amended herein. Therefore, this Final Order
includes a cease and desist order directing Magic West to comply with the
amended water right license forthwith as provided under § 42-350, Idaho Code.
To ensure Magic West complies with the cease and desist order, Magic West is
required to measure all ground water diversions and report the volume of ground
water diverted to the Department every three months as described herein.

Based upon his understanding of the law and the facts in this matter, the Director makes
the following Findings of Fact, Conclusions of Law and Final Order:

FINDINGS OF FACT

1.

On October 27, 1990, the Department issued Water Right License No. 61-07189

(the “license”) in the name of Magic West, Inc. as follows:

2.

Source: Groundwater

Priority: July 10, 1974

Use: Industrial

Rate of diversion: 0.67 cubic feet per second (“cfs”)

Volume: ' 12.9 acre feet per year (“afa”)

Season of use: August 15 of each year to July 1 of the following year
Point of diversion: =~ SW1/4SE1/4 Section 29, 15§, R10E, B M.

Place of use: SW1/4SW1/4 Section 29, 158, R10E, B.M.

On May 5, 1997, Magic West submitted a Petition for Adjustment and

Clarification of Existing Order/License (“petition”) to the Department. The petition represented
that Magic West had beneficially used a larger volume of water under the permit to appropriate
water, issued on August 29, 1974, than the 12 9 afa subsequently provided on the license that
was issued on October 27, 1990. In the petition, Magic West contends that because a larger
volume of water was beneficially used during the time period authorized by the permit, and prior
to the beneficial use examination conducted by the Department on August 4, 1987, the volume
limitation set forth in License No. 61-07189 should be clarified or amended to reflect the higher
volume of water beneficially used during the permit period. Alternatively, Magic West contends
that the volume limitation should be removed from the license.
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3. On October 22, 1997, the Department issued an Order Designating Contested
Case; Appointing Hearing Officer; and Scheduling Hearing. The order provided that a hearing
was appropriate “to provide Magic West the opportunity to establish through plant production
records, or other similar evidence, the extent of beneficial use that existed under right no. 61-
07189 priot to the submission of proof of beneficial use on June 13, 1979.”

4. On December 15, 1997, the Department conducted a hearing in the matter. Magic
West was represented by Norman M. Semanko Intervenor Robert K. Hall was present and was
represented by Perce Hall. Intervenor Edward T. Potucek was present and was represented by
Daniel V Steenson.

5. At the hearing held on December 15, 1997, intervenor Edward T. Potucek filed a
Motion in Limine and to Strike: Re. Introduction of Certain Evidence to Establish Diversion
Volume, which motion the hearing officer took under advisement.

6. Exhibits premarked, offered, or accepted as a part of the record include the
following:

a. Petitioner’s Exhibit 1 - Report on Annual Diversion Volume for License No. 61-
07189 During Authorized Development Period 1974-1979

b. Petitioner’s Exhibit 1A - Water Discharge Records from DEQ in connection with
Magic West’s plant

c. Petitioner’s Exhibit 2 - Water Use Measurements 1996-1997 (Oct. 20 to Oct. 18)
d. Petitioner’s Exhibit 3 - Water Usage Chart - Well Water - 1996 and 1997
€. Petitioner’s Exhibit 4 - Water Usage Chart - City Water - 1996 and 1997

f Petitioner’s Exhibit 5 - Magic West Water Usage Chait - Discharge/Waste Water
Pumped to Farm

g. Petitioner’s Exhibits 6 thru 12 - NOT OFFERED

h. Petitioner’s Exhibit 13 - Magic West Farm Water Report 04/06/87 through
04/30/87

L Petitioner’s Exhibit 14 - Magic West Farm Water Report 04/30/87 through
05/31/87

iE Petitioner’s Exhibit 15 - Magic West Farm Water Report 06/01/87 through
06/30/87

k. Intervenor’s Exhibits A thru D - NOT OFFERED
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7.

Intervenor’s Exhibit F - Letter to Magic West, Inc. from Kay Walker dated
August 9, 1979

Intervenor’s Exhibit F - NOT OFFERED

Intervenor’s Exhibit G - Letter to Magic West, Inc from Steve Lester dated July
23,1987

Intervenor’s Exhibits H thru Q - NOT OFFERED

Intervenor’s Exhibit R - Memorandum to Gary Spackman from Steve Lester dated
May 2, 1997

Intervenor’s Exhibit S - NOT OFFERED
Intervenor’s Exhibit T - Sale Agreement dated September 11, 1959

Intervenor’s Exhibit U - Map of Glenns Ferry area showing total depth of selected
wells

Intervenor’s Exhibit V - Conservation Plan Map - Soils, Photo No. 3EE 102,
April 1975

During the hearing, the hearing officer took official notice of all water right

records in the Department’s files.

3.

9.

Issues identified by the parties for post-hearing briefing included the following:
the Department’s authority to issue an amended license
the Motion in Limine and Motion to Strike certain evidence

injury to intervenor Potucek

the extent of beneficial use of water by Magic West during the period authorized
to appropriate water

The license examination information submitted to the Department by Magic West

on April 21, 1987, advised the Department that Jack Anderson was the company’s designated
representative who was to accompany the Department’s field examiner during the license
examination conducted to determine the extent of beneficial use made of water under Permit to
Appropriate Water No. 61-07189. The Department procedurally erred by not specifically
contacting Mr. Anderson to schedule his participation in the field examination Instead,

Mr. Doug Mason, the maintenance superintendent at the Magic West facilities in Glenns Ferry,
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accompanied the Department’s field examiner during the license examination conducted on
August 4, 1987.

10 Magic West contends that its potato processing operations at its plant in Glenns
Ferry have not significantly changed from the late 1970s to the present time. Consequently,
Magic West claims that water use data collected at its plant during 1996 and 1997 generally
1epresent water use at its plant in the late 1970s during the development period authorized by the
permit to appropriate water. To estimate the amount of water diverted from its well prior to June
13, 1979, Magic West relies upon records of waste water discharged from its plant to its waste
water farm, records of water discharged to the sewer system of the City of Glenns Ferry, records
of water provided by the City of Glenns Ferry to the plant, tecords of water trucked to a sludge
pond, and processing records for consumptive uses and losses.

11. Magic West used an input-output relationship to estimate the amount of
groundwater diverted from its well during the years 1975 thiough 1979, since Magic West did
not actually measure the amount of groundwater diverted until October 1996. Using this
relationship, the ainount of groundwater diverted from Magic West’s well added to the amount
of water provided to Magic West’s processing plant by the City of Glenns Ferry is estimated to
approximately equal the discharge of wastewater from the plant to Magic West’s farm, plus
discharge to the Glenns Ferry sewer system, plus water trucked to a sludge pond, plus the net
processing consumption and losses in the plant, reduced by the water contained in the incoming

potatoes.

12, Magic West’s records indicate the amount of water provided to the plant by the
City of Glenns Ferry during Magic West’s fiscal year 1978 (November 1, 1977 through October
31, 1978) was 25.49 million gallons per year. (See petitioner’s Exhibit 1).

13.  Magic West’s records of the discharge of waste water to its waste water farm
include complete records for only one year during the time period authorized by the permit to
appropriate water: Magic West’s fiscal year 1978. The records show that for fiscal year 1978,
there were 44.1368 million gallons of waste water discharged from the plant to Magic West’s
farm over 217 days in the 12 month time period of the fiscal year. (see petitioner’s Exhibit 1A).

14, The records submitted by Magic West do not include corresponding data for fiscal
year 1978 documenting discharge to the city sewer system, water trucked to the sludge pond, or
the net consumption and losses in Magic West’s processing plant.

15.  Magic West’s records show the amount of water discharged to the City of Glenns
Ferry sewer system during calendar year 1975 only, and Magic West bases its estimate of net
losses and consumption during plant processing on data for one (1) week in March 1997

16 The 1997 datashowing waste water discharged from the processing plant to the

waste water farm indicate that the plant operated 352 daysand discharged approximately
112 7974 million gallons of waste water to the farm
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17.  Based on comparing the number of days waste water was discharged from Magic
West’s processing plant to its waste water farm, and the corresponding amounts of waste water
discharged, Magic West’s use of water in 1997 was clearly larger than its water use during the
time period authorized to appropriate water in the late 1970s. Therefore, Magic West’s water use
in 1997 is not representative of Magic West’s water use during the time period authorized by the
permit to appropriate water.

18.  Magic West has consistently exceeded the limitation on annual volume of ground
water that can be diverted under Water Right License No. 61-07189 as originally issued or as

amended herein.

19.  Intervenor Potucek alleges that he would incur injury if the Department amends
the license increasing the annual volume of water diverted under the license from the 129 afa

now provided by the license.

20.  Magic West has filed Claim No. A61-02248B in the Snake River Basin
Adjudication claiming the use of 0.40 cfs of groundwater from the same point of diversion as for
Water Right No. 61-07189 for industrial use in connection with its potato processing plant in
Glenns Ferry. This water right was previously licensed by the Department and has also been
claimed by a different party in the Snake River Basin Adjudication.

21.  Asissued, License No. 61-02248 provides the following:

Source: Groundwater

Priority: April 3, 1939

Rate of diversion: 0.40 cfs

Point of diversion: Lot 3, Section 32, T5S, R10E, B.M.

Uses: Domestic and bathing, irrigation of 3 acres
Place of use: Same as point of diversion.
Remarks: Use of low temperature geothermal

water under this license was the
subject of a Local Ground Water
Board Ruling in April 1960. The
board held that the authorized rate of
diversion be reduced to 0.08 cfs
After October 1, 1960, the order of
the board became permanent.
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CONCLUSIONS OF LAW

L. The Department has the statutory authority to amend the Water Right License for
Water Right No 61-07189 in accordance with § 67-5254(1), Idaho Code.

2, Magic West’s use of water in 1997 was clearly larger than its water use during the
1970s, both in duration and the amount of water diverted and is not representative of Magic
West’s use of water in the late 1970s during the time period authorized by the permit to
appropriate water

3 The Department issued Water Right License No. 61-07189 based on information
provided by Magic West during the beneficial use field examination conducted on August 4,
1987. Although the license was issued based on data provided by Magic West, the Department
erred procedurally by failing to involve Magic West’s designated representative in the field
examination and subsequent requests for information.

4. The records submitted by Magic West during the hearing on December 15, 1997,
show that Magic West used more water under Permit to Appropriate Water No. 61-07189 than
reported to the Department in 1987 during the beneficial use field examination.

S. The data submitted by Magic West showing water discharged to the City of
Glenns Ferry sewer system and the net amount of water lost during plant operations should not
be considered in determining the amount of water actually diverted under the permit to
appropriate water because the information available in the record is not sufficient to relate these
data to actual plant operations and use of water during the time period authorized to appropriate
water under the permit. With respect to the data showing discharge to the City of Glenns Ferry
sewer system during 1975, the record does not show that a similar discharge was made to the
sewer system during fiscal year 1978, the only year during the appropriation period authorized
by the permit for which complete data are available documenting the amount of waste water
discharged by Magic West to its waste water farm and the volume of water supplied by the City
of Glenns Ferry. Similaily, the record does not establish that the net processing consumption and
losses at the plant during 1997 are comparable to those during fiscal year 1978.

6. The Motion in Limine and to Strike: Re . Introduction of Certain Evidence to
Establish Diversion Volume, filed by intervenor Edward Potucek, should be denied. Approval
would have precluded the hearing that the Department authorized in its order dated October 22,
1997, designating a contested case.

7. The injury alleged by intervenor Potucek has no bearing on the extent of
beneficial use of water made by Magic West during the period to appropriate water authorized by
the permit. The present proceeding is to determine the volume of water authorized for diversion
under License No. 61-07189. If Potucek, or one or more other groundwater users, can
demonstrate injury because of groundwater diversions by Magic West, the Department’s “Rules
for Conjunctive Management of Surface and Groundwater Resources” provide procedures for the
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holder of a senior water right for groundwater to call for delivery of water against the holder of a
junior water right for groundwater causing injury to the senior water right.

8. The parameters for Water Right License No 61-07189 should be based upon the
extent of diversion and beneficial use made of water within the time period authorized for
appropriation of water under the permit and prior to submittal of proof of beneficial use, i.e.
within the time period of August 29, 1974 to June 13, 1979.

9. The Department should issue an amended license based on the amount of water
diverted and applied to beneficial use within the time period beginning August 29, 1974 and
ending June 13, 1979.

10 The amended license should limit annual diversions of groundwater to a volume
of 58 afa instead of 12.9 afa. The volume of 58 afa is calculated using fiscal year 1978 data for
the volume of water discharged from Magic West’s processing plant to its waste water farm and
the volume of water provided by the City of Glenns Ferry to the processing plant. The volume of
waste water discharged to Magic West’s farm is taken to be the volume of water used at the
processing plant without additions for water discharged to the City of Glenns Ferry sewer
system, water trucked to the sludge pond, or the net amount of water consumed and lost during
processing, because actual data for these additions during the period of appropriation authorized
by the permit do not exist in the record. Therefore, the volume of groundwater diverted from
Magic West’s well in fiscal year 1978 is calculated to be the volume of waste water discharged
from the processing plant in fiscal year 1978 less the volume of water supplied by the City of
Glenns Fermy in fiscal year 1978 as follows:

44.1368 million gallons used in 1978 less 25.49 million gallons from Glenns Ferry
0.325850 million gallons per acre-foot

= 58 acre-feet (rounded up)

11.  Magic West should not be authorized to divert more water than 58 afa under terms
of Amended Water Right License No. 61-07189.

12.  The records of plant operations submitted by Magic West and the testimony of
witnesses for Magic West show that Magic West has consistently violated the limitation on
annual volume of ground water that can be diverted under Water Right License No. 61-07189 as
originally issued or as amended herein. Therefore, Magic West should be ordered to cease and
desist forthwith from diverting larger volumes of ground water than authorized by Amended
Water Right License No. 61-07189. The hearing held on this matter by the Department on
December 15, 1997, satisfies the substantive due process requirements of § 42-350, Idaho Code,
for issuance of a cease and desist order

13, To ensure Magic West complies with the cease and desist order, Magic West
should be required to measure all ground water diversions and report the volume of ground water
diverted under Amended Water Right License No. 61-07189 during four, consecutive, three
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month periods annually to the Department until such time as the Department determines annual
reporting is sufficient to ensure compliance with the provisions of Amended Water Right License

No. 61-07189

ORDER
IT IS THEREFORE, hereby ORDERED as follows:

1 The renewed motion for dismissal filed by intervenor Hall is DENIED.

2. The Motion in Limine and to Strike: Re. Introduction of Certain Evidence to
Establish Diversion Volume, filed by intervenor Potucek, which motion the hearing
officer took under advisement, is DENIED .

3. Water Right License No. 61-07189 issued by the Department on October 27,
1990, is amended to change the authorized diversion volume from 12.9 afa to 58 afa. All
other terms and conditions of License No. 61-07189 are included in Amended License
No. 61-07189 without change. The Amended License No. 61-07189 replaces the original
license issued on October 27, 1990

4. Upon receiving this order, Magic West shall cease and desist forthwith from
diverting amounts of groundwater underAmended Water Right License No. 61-07189
that exceed the annual volume authorized by the amended license.

5. In addition to maintaining an approved totalizing measuring device on its point of
diversion, Magic West shall report the volume of groundwater diverted and used to the
Department every three (3) months beginning June 1, 1999 for the three-month period
beginning on February 1, 1999, and ending April 30, 1999. Magic West shall continue to
report the volume of groundwater diverted and used pursuant to Amended Water Right
License No. 61-07189, and any other water right authorizing use of the same point of
diversion, within thirty (30) days following each three-month period thereafter until such
time as the Department determines that annual reporting is sufficient to ensure
compliance with Amended Water Right License No. 61-07189.

Signed this Z'-’-“A day of Qamuary , 1999,

KARL J BREHER

Director
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CERTIFICATE OF MAILING

I DO HEREBY CERTIFY that onthis 2222  day of January, 1999, the above and
foregoing document was served upon the following, via certified mail, by placing a copy of the same
in the United State Mail, postage prepaid and properly addressed to the following:

MAGIC WEST INC PERCE HALL ESQ

PO BOX 475 340 E2NDN

RUPERT ID 83350 MOUNTAIN HOME ID 83647
EDWARD T POTUCEK NORMAN SEMANKO
ROSEVEAR RD ROSHOLT ROBERTSON TUCKER
PO BOX 537 PO BOX 1906

GLENNS FERRY ID 83623 TWIN FALLS ID 83303-1906
DANIEL V STEENSON ROBERT K HALL

RINGERT CLARK CHARTERED RT 1BOX 103

PO BOX 2773 GLENNS FERRY ID 83623

BOISE ID 83701-2773

Senior Secretary, Water Allocation Bureau
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for-the—amendment— Whenever o permit has been issued
pursuant to the provisions of this act, and the permit holder
desires to change the place, period, or nature of the intended
use, or make other substantial changes in the method of di-
Version or proposed use or uses of the water, he shall file
an application for amendment upon forms to be furnished
by the department of reclamation, together with the statu-
tory fee for filing and recording same, and upon receipt
thereof it shall be the duty of the department of reclama-
tion to examine same and if approval thereof would not re-
sult in the diversion and use of more water than originally
vermitted and if the rights of others will not be adversely
affected thereby, the state reclumation engineer shall ap-
prove said application and return an approved copy to the
permit holder. The state reclamation engineer shall give
such notice to other affected water users as he deems appPro-
priate and may grant the amendment, tn whole or in part
or upon conditions, or may deny same. Notice of partial
approval or conditions or dewial of an amendment shall be
forwarded to the applicant by certified mail and shall be
subject to judicial review as hereafter provided. The prior-
ity of the right established pursuant to o permit which has
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been amended under these Provisions shall date from the
date of the original application for permit, provided the
permit holder has complied with other provisions of this act.

In connection with any application on which permit has
not been issued, amendments may be made by endorsement
by the applicant or his agent on the original application,
which endorsement shall be imitioled and dated. If the
amendment will result in the use of more water than orig-
inally asked, the priority of the right shall be changed to
the date of said amendment. The applicant shall also be re-
quired to pay any additional filing fee as @ result of an
amendment of the rate of diversion or volume of storage
requested in such amended application. If amendment 18
made after publication of notice of the original application,
said notice shall be republished following amendment, upon
payment by the applicant of the statutory fee for republi-
cation as in this act provided.

Any person or Persons feeling themselves aggrieved by
the determination of the department of reclamation in ap-
proving or rejecting an application to wmend an application
or permit as provided in this act, may, within sty (60)
days from the date of the refusal or approval, appeal to the
district court for the county in which the use of water 1s
being made. Such appeal shall be perfected when the wppel-
lant shall have given written notice of such appeal to the de-
partment of reclamation and shall have filed in the office of
the clerk of the district court o copy of the application for
amendment, certified by the department as true copy and
having endorsed thereon the order of the department grant-
ing or refusing to grant same, together with a petition to
such court setting forth the appellant’s reason for such ap-
peal and evidence of service of motice of appeal on the de-
partment. Such appeal shall be heard and determined upon
such competent proof as shall be adduced by the appellant,
such Like proofs as shall be adduced by the department of
reelamation, and other parties appearing in said action n
said district court.

SmoTIoN 5. That Section 42-214, Idaho Code, be, and
the same is hereby repealed.

SmeTION 6. That Section 42-215, TIdaho Code, be, and
the same is hereby repealed.

SEcTioN 7. That Section 42-218, Idaho Code, be, and
the same is hereby repealed.
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of the status of plans, authorization, construction fund appropria-
tions, construction, or any arrangements which are found to be requi-
site to completion of the comstruction of such works.

4. In all other situations not governed by these provisions the
department may grant one (1) extension of time, not exceeding five (5)
years beyond the date originally set for completion of works and
application of the water to full beneficial use, wupon request for
extension received on or before the date set for completion, provided
good cause appears therefor.

Any applicant feeling himself aggrieved by the indorsement made by
the department of water resources upon his application may appea
sherefrom--to--tha--district-eourz~ef-the-county-in-wvhich-the-point~of
diverston-ef-the-prepesed-apprepriation-shati-be-sttuated--Buch-appeal
shalli-be-taken-within-sixty-{683-days-frem-the-return-ef-a-copy-of-the
appiication-by-the-department-of-water-resourcess-and--shati--be--per-
feetad--when-the-appiieant-shati-have-fited~in~the-office-of-the-cterk
af-such-district-conrt~a~ecopy-of-the--appiicationy--certified--by--the
deparement--of-water-reseourees-as-a-true-copyy-together-with-the-peti-
tien-to-suech-courtj-settinz-forth-the-appelianttis-reason--for--appeats

" Bueh-appeat-ghati-be-heard-and-determined-upon-such-eompetent-proof-as

shati--be--adduced~-by~--the-appetianty-and-suech-1ike-proof-as-shati-be
addueced-by-the~depariment-or-seme-persen-duty-authorized-in-tes~-behaif
request a hearing before the director in accordance with section
42-1701A(3), Idaho Code, for the purpose of contesting the indorsement
and may seek judicial review pursuant to section 42-1701A(4), Idaho
Code, of any final decision of the director following the hearing.

Every holder of a permit which shall be issued under the terms and
conditions of an application filed hereafter appropriating twenty-five
(25) cubic feet or less per second must, within sixty (60) days from
the date upon which said permit issues from the office of the depart-
ment of water resources, commence the excavation or construction of
the works by which he intends to divert the water, and must prosecute
the work diligently and uninterruptedly to completion, unless tempo-
rarily interrupted through no fault of the holder of such permit by
circumstances, over which he has no control.

The holder of any permit who shall fail to comply with the provi-
sions of this section within the time or times specified shall be
deemed to have abandoned all rights under his permit.

SECTION 4. That Section 42-211, Idaho Code, be, and the same is
hereby amended to read as follows:

42-211. AMENDED APPLICATION OR ©PERMIT -- APPEALS. Whenever a
permit has been issued pursuant to the provisions of this act, and the
permit holder desires to change the place, period, or nature of the
intended use, or make other -substantial changes in the method of
diversion or proposed use or uses of the water, he shall file an
application for amendment upon forms to be furnished by the department
of water resources, together with the statutory fee for filing and
recording same, and upon receipt thereof it shall be the duty of the
department of water resources to examine same and if approval thereof
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would not result in the diversion and use of more water than orig-
inally permitted and if the rights of others will not be adversely
affected thereby, the director of the department of water resources
shall approve said application and return an approved copy to the
permit holder. The director of the department of water resources shall
give such notice to other affected water users as he deems appropriate
and may grant the amendment, in whole or in part or upon conditions,
or may deny same. Notice of partial approval or conditions or denial
of an amendment shall be forwarded to the applicant by certified mail
and shall be subject to judicial review as hereafter provided. The
priority of the right established pursuant to a permit which has been
amended under these provisions shall date from the date of the orig-
inal application for permit, provided the permit holder has complied
with other provisions of this act.

In connection with any application on which permit has not been
issued, amendments may be made by indorsement by the applicant or his
agent on the original application, which indorsement shall be ini-
tialed and dated. If the amendment will result in the use of more
water than originally asked, the priority of the right shall be
changed to the date of said amendment. The applicant shall also be
required to pay any additional filing fee as a result of an amendment
of the rate of diversion or volume of storage requested in such
amended application. If amendment is made after publication of notice
of the original application, said notice shall be republished follow-
ing amendment, upon payment by the applicant of the statutory fee for
republication as in this act provided.

Any-persen-or-persons-feeling-themselves-aggrieved-by-the-detarmi-
nation-ef-the-department-of-water-reseurees-tn-appreving-er--rejecting
an--appticatien--te-amend-an-applticatton-or-permit-as-provided-in-this
aegs~may-within-sixty-€603-days-~frem--the--date-~of-~the--refugal--or
approvats-appeal-te-the-districk-conrt-£for-the-county-in-whieh~the-use
ef-water-is-being-mades-Buch-appeai-shall-be-perfected-when-the-appet-
tant-~shati-have-given-written-notice~of-anch-appeat-to-the-department
of-water-resourees-and-shatt-have-fited-in-the-office-of-the-eterk--of
the~~district-conrt~a~copy-of-the-application-for-amendments-eertified
by-the-deparement-as-true-eopy-and-having-indersed-thereon--the--order
ef--the-department-granting-or-refusing-to-grant-same;-together-with-a
petition-to-such-court-setting-forth-the-appeitantis-reasen--for--sueh
appeat--and-evidenee-of-serviee-of-netice-of~appeat-on-the-departments
Suzh-appeat-shalti-be-heard-and-determined-upon-such-competent-proof-as
shali-be-adduced-by~the--appeliant;~-sueh-~iika--proofs--as--shati--be
sddueed--by--the~~department--of--water--resourees;--and-other-parties
appearing-in-said-aetion-in-satd-distriet-eonrer The notice shall be
published in the same manner as provided by section 42-203, Idaho
Code, for publication.of notice of an application for permit. Protests
to the application for amendment may be filed with and heard by ‘the

director in the same manner as provided by section 42-203, Idaho Code,

for protests to an application for a permit.
' If a protest is filed and a hearing on the protest held, any
person aggrieved by the final decision of the director follgﬂigﬁ__EEE
hearing may seek judicial review thereof pursuant to sectiol
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42-1701A(4), Idaho Cede.

If no protest is filed and the director grants the amendment in
part or on conditions or rejects the amendment without a hearing, the
applicant may request a hearing pursuant to section 42-1701A(3), Idaho
Code, for the purpose of contesting the action of the director and
following the hearing and the issuance of a final decision by the
director may seek judicial review thereof pursuant to section
42-1701A(4), Idaho Code.

SECTION 5. That Section 42-219, Idaho Code, be, and the same is
hereby amended to read as follows:

42-219. ISSUANCE OF LICENSE -- PRIORITY. Upon receipt by the
department of water resources of all the evidence in relation to such
final proof, it shall be the duty of the department to carefully exam-
ine the same, and if the department is satisfied that the law has been
fully complied with and that the water is being used at the place
claimed and for the purpose for which it was originally intended, the
department shall issue to such user or users a license confirming such
use. Such license shall be issued under the seal of the office of the
department of water resources, and shall state the name and post-
office address of such user, the purpose for which such water is used,
the quantity of water which may be used, which in no case shall be an
amount in excess of the amount that has been beneficially applied. If
such use is for irrigation, such license shall give a description, by
leoal subdivisions, of the land which is irrigated by such water. Such
1icense shall hear the date of the application for, and the number of,
the permit under which the works from which such water is taken were
constructed; the capacity of such works; the date when proof of bene-
ficial use of such water was made, and also the date of the priority
of the right confirmed by such license, which shall be  the date of the
application for the permit for the construction of the works from
which such water is taken, and to which such right relates provided
there has been no loss of priority under the provisions of this
chapter: provided, that whenever proof of the beneficial application
of water shall be offered subsequent to the date stated in the permit,
or in any authorized extension thereof, when such beneficial applica-
tion shall be made, such proof shall be taken, if received by the
department within the sixty (60) days prescribed in the preceding
paragraph section, and if satisfactory to the department of water
resources, a license shall be issued by the department the same as
though such proof had been made before such date fixed for such bene-
ficial application, but the priority of the right established by such
proof shall not date back to the date of the application for the
permit to which such right would relate under the provisions of this
chapter, but shall bear a date which shall be subsequent to the date
of such application, a time equal to the difference between the date
set in such permit, or extension thereof, for such beneficial applica-
tion of such water and the date of such proof: provided, however, that
upon irrigation projects where the canals constructed cover an area of
twenty-five thousand (25,000) acres or more, Or within irrigation dis-




