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LAWRENCE G. WASDEN
Aftorney General
State of Idaho

CLIVE ]. STRONG
Deputy Attomey General
Chief, Natural Resources Division

HARRIET A, HENSLEY, ISB # 5235
Deputy Attorney General

Natural Resources Division

700 W. State St., 2™ Floor

P. O. Box §3720

Boige, Idaho 83720-0010

Telephone; (208) 334-2400
Facsimile: (208) 854-8072

E-muail: harriet hensley@ag.idaho. gov

Attorneys for the Idaho Water Resource Board

EEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
)
IN THE MATTER OF APPLICATIONTO )
RENT WATER FROM THE WATER ) STIPULATION
SUPPLY BANK NOS. 74-2320 AND 74- )
15190 IN THE NAME OF THE IDAHO )
WATER RESOURCE BOARD ;

James Whittaker (“Whittaker™), by and though his counsel of record, Robert L. Harris of
Holden, Kidwell, Hahn & Crapo, P.L.L.C., and the Idaho Water Resource Board (“TWRB” or
“Board”), by and through its counsel of record, Harriet A, Hensley, Deputy Attorney General for
the State of Idaho, hereby stipulate as set forth below, This Stipulation is entered into for the
purpose of settlement, in part, of the proceedings regarding the September 20, 2006 Water

Supply Bank Rental Agreement for a portion of Water Right Nos, 74-2320 and 74-15190 (Rental
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Agreement) and Whittaker’s April 7, 2008 protest to the Rental Agreement (“Protest”). The

Rental Agreement and the Protest are hereby attached as Appendix A and Appendix B,

A. TERMS AND CONDITIONS OF STIPULATION

Whittaker hereby agrees to withdraw his Protest to the Rental Agreement for the 2011
rental period only, Whittaker acknowledges that the Rental Agresment can be
implemented beginning on June 1, 2011 and continue until and including November 15,
2011. Whittaker’s Protest of the Rental Agreement for the remaining years shall remain
in full force and effect, and Whittaker expressly reserves his Protest for the 2012-2015
time period. Notwithstanding the above, Whittaker is not prohibited under this
Stipulation from filing a petition pursuant to Idaho Code § 42-1766 to revoke or modify
the 2011 Rental Agreement upon a showing of injury to water rights to which he is
entitled.

IDWR shall continue to collect flow data from the pressure transducer gage located just
downstream of the Ellsworth diversion location on 18-mile creek. IDWR will take
photographs (at least once during the irrigation season) of the reach below the transducer
gage. IWRB will compile and provide this information to Whittaker by April 1, 2012,
and will provide reported flow data to Whittaker upon reasonable demand during the
2011 irrigation season if requested by Whittaker.

The IWRB shall take no position on the Motion For Independent Hearing Qfficer filed by
Whittaker on May 1, 2009 or any future motion filed under IDAPA Rule 37.01.01.412 in

this proceeding,
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On or before December 15, 2011, Whittaker and the IWRE shall notify the hearing
officer of any progress made in settlement discussions pertaining to the Rental
Agreement and/or of the need for a contested case scheduling conference.

B. MISCELLANEOUS PROVISIONS
This Agreement shall bind and inure to the benefit of the respective successors and
assigns of the Parties.
This Agreement sets forth all of the covenants, promises, provisions, agreements,
conditions, and understandings between the Parties and there are no covenants,
provisions, promises, agreements, conditions, or understandings, either oral or written
between them other than are herein set forth.
This Agreement represents a settlement of disputed issues reached as a result of good
faith negotiations, This Agreement shall not be construed so as to waive or prejudice any
contention or right by either Party except for purposes of effectuating this Agreement,
No offers and/or compromises made in the course of negotiations shall be construed as
admissions against interest or be used in any legal proceeding.
This Agreement shall be effective upon the last date executed by signature of the
authorized representatives of both Parties as set forth below. This Agreement may be
terminated or modified, but only by means of a written agreement signed by an
anthorized representative of each of the Parties hereto.
This Agreement may be executed in counterparts by the Parties and such counterparts,
once executed, shall together constitute one final agreement binding the Parties to this

Agreement as if one document had been signed by all Parties,
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IN WITNESS WHEREOF, intending to be legally bound, the Parties have duly

executed this agreement as set forth below,

Dated this ?faﬁnf May, 2011.

IDAHO WATER RESOURCE BOARD

Yot~ A. Yeni s,

HARRIET A. HENSLEY
DEPUTY ATTORNEY GENERAL

%ﬁi <. . A;‘*‘@
ROBERT L. HARRIS, ESQ!

HOLDEN, KIDWELL, HAHN & CRAYO, P.L.L.C.

Dated this | day of May, 2011,

STIPULATION - 4
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CERTIFICATE OF SERVICE

» I certify that on theO? mf May 2011 I caused to be served a true and correct
original/copy of the foregoing STIPULATION upon the following parties by the method listed

below;
1. The original to:

GARY SPACKMAN, HEARING OFFICER.
IDAHO DEPT OF WATER RESOURCES
PO BOX 83720

BOISE ID 83720-0098

2. Copies to:

ROBERT L, HARRIS, ESQ.

HOLDEN, KIDWELL, HAHN & CRAPO, PLLC
P.0. BOX 50130

1000 RIVERWALK DRIVE, SUITE 200
IDAHO FALLS ID 83405

MORGAN CASE
IWRB

PO BOX 83720

BOISE ID 83720-0098

Hand Delivered
Ovemnight Mail
. _Fax

_(‘_(___ U.8. Mail, postage prepaid

. U.S. Mail, postage prepaid
___ Hand Delivered

Overnight Mail

Fax

. U.5. Mail, postage prepaid
—._ Hand Delivered
Overmght Mail
Fax

HARRIET A. HENSLEY '
Deputy Attorney General
Natural Resources Division
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

WATER SUPPLY BANK RENTAL AGREEMENT

This is to cerfify that:  |DAHO WATER RESOURCES BOARD
PO BOX 83720
BOISE ID B3720

filed an application to rent water from the Water Supply Bank ("bank®) Ths Idaho Water
Resource Board ("Beard™ being authorized to aparate 2 hank and to contract by and through the Director
of the Idahe Department of Water Resources ("Director, department”) for renta! of water from the bank
agrees to rent water as follows:

utmaty of Water Righ Portions Ranted from the Bank

- »- Rented Rented Total Ranted

74-232Q D 53 ofs &34 af 285 ac

74-15180 0 19 cfs 6834 af 265ac
COMBINED
RENTAL TOTALS: i -_ 053clhs 63.4 af 26.5 ac
TERM OF RENTAL: 0601 t011/15, 2008

. {Ses conditions of water usa for exiension of rental paried )

TOTAL RENTAL FEE: Looly $1.077.78 pervear

The fee for rental of the above-described water fs $1,777 78 peryear  An annual payment shall be
raceived by the Dagartment of Water Resources on or about Novernber 15, the end of the imigation
season, each year for the duration of the rental pericd, The agreement will be void if the payment is not
recelved in a given year.

Detailed water right specific limitations and congitions Q@mad

ey 4 1

""" -;y-.

- The undersigned renter agrees o use the water rantad Under tms agreemant in accordance with the

Water Supply Bank niles and in mmprance WIth the limitationg and condmons of use descnbed In thig

{Title if on behalf of company or organkzation)

Having determined that this agreement salisfies the provisions of Saction 42-1763, daho Code, and,
IDAPA 37 02 03030 (Water Supply Bank Rule 30), for the rental and use of water under the terms and
conditions hereln provided, and none other, | hergby execute this Rental Agreement an behalf of the
ldaho Water Resource Board thi5c\m_ day of 2004

ﬁvuwau DIMEHER, Diractor
Deparbment of Water Respurces

by jabvy ' g
’:Pr;nt T T S — 7
[
i
:
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WATER RIGHT NO(S). 74-2320
WATER SUPPLY BANK RENTAL AGREEMENT

The renter agrees to use the water rented under this agresment In accordanca with the Water Supply
Bank rules and In campliance with the limitstions and conditions of use desctibed balow:

Renter: 1DAHO WATER RESOQURCES BOARD
PO BOX 83720
BQISEID 83720

Priority Dats: 11/08/1957
Source: EIGHTEEN MILE CREEK

BENEFICIAL USE From To Diversion Rate Valume
INSTREAM FLOW 06/01, 1o 11115 0 53 CFS 634 AF
: Wy Total: 0.53 CFS 63.4 AF

'

LOQCATION OF RENTER_S POINT(S) OF DIVERSION:

Under water nght 74-14993: - 'f :

LEMHI RIVER SW1/4SE1/4SE1/4 Sec 24, Twp 21N, Rge 22E,BM LEMH| County
{Beginning of Reach)

(Ending of Reach) -

RENTER'S PLACE OF USE;

INSTREAM FLOW WITHIN DESIGNATED ST'REAM REACH FROM THE BEGINNING POINT TO THE
ENDING POINT DESCRIBED ABOVE. PO

COND!T(ONS QF WATER USE
1 This rental is limited to the mnsumpﬁw porﬁans of tha (eased par!s of rights 74-2320 and.74~
15190, and Is limited to & cambined diversion volume of 45 8 afa anhd a continuous diversion rate
of 0 14 cfs for use from June 1 fo November 15, 2008,

2 This rental agreement authorizes use of waler for the deseribed purpose during the 2006
imigation season and may be extended through 2015 pending the oulcome of notice of the
intended rentel as required in Section 42-222(1) 1dahe Code

3 Delivery of water in accordance with this rental agreement shall be subject te the liritations and
conditions of watar right 74-14893

4 The use of walsr under this agreement shall ba subject to thi provisions of Section 42-1788,
ldaho Code.

5 Rental of the specified right from tha barik does not, in liself, confirm the: vafldity of the right or any
alements of the water right, or improve the siztus of the right including the notion of resumption of
use |t does not preclude the opporunity for review of the validity of this water right in the

I
LEMHI RIVER L9 (SW1/4SW1/4SWA1/4) Sec.32, Twp 22N, Rge 22E,BM LEMHI County s
engoing Snake River Basin Adjudication or any other departmant appllcation procass
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WATER RIGHT NO(S). 74-2320
WATER SUPPLY BANK RENTAL AGREEMENT

N

CONDITIONS OF WATER USE

6 Upon Depatimant request, the renter shall provide forthe measurement of the water diverted in a

manner acceptable to the Diractor and shall report the amount of water diverted at the end of the
imigation seasan,

7. Use of water under this agresment does not constitute s dedication of tha water to renter's place
of use and upon expiration of tis agreement, the points of diversion and place of use of the water
shall revert these authorized under the water right andfor again ba available to rent from the
bank

B. This rantal does not grant any right-of-way or easement to use the divarsion works or conveyance
works of another party .

9. Renter agress to comply with all applicable stata and federal jaws while using water under this
agreemsnt. .. .

10 Renter agrees to hold the Board, the Director and the stale of ldaho harmiess from all llahility on
account of negligent acis of the.' renter while using water

11 Renter acknowledges and agrees that the Director may ferminate diversion of water if the
Director determines there s not a sufficient water supply for the priority of the right or portion
thereof baing ranted o

12 Failure of the right holder to comply with the conditions of this agreement is cause for the Director
to rescind approval of the rental agreement

————
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WATER RIGHT NO(S). 74-15150
WATER SUPPLY BANK RENTAL AGREEMENT

The renter agraes to uss the watsr rented under this agreement In accordance with the Water Supply
Bank rules and in compliance with the fmitations and conditions of use describad balow:

Renter: IDAHO WATER RESOURCES BOARD
PO BOX B3720
BOISEID 83720

Priority Date; 03/15/14668
Source: TEXAS CREEK

BENEF|CIAL USE From To Diverslon Rate Volume

INSTREAM FLOW os/01 to 11115 019CF8 B34 AF
Total: 0.19 CFS 63.4 AF

LY
[N

LOCATION OF RENJER'S POINT(S) OF DIVERSION:

Under water right 74-14993:
LEMHI RIVER SWIMSEV/ASEN4 Sec 24, Twp 21N, Rge 22E, BM. LEMHI Gounty
(Beginning of Reach) _
 LEMHI RIVER L9 (SW1/MSW14SWI1/4) Sec:32, Twp 22N, Rge22E,BM LEMHI County
(EndlIng of Reach) R i
RENTER'S PLACE OF USE; T

INSTREAM FLOW WITHIN DESIGNATED STREAM REACH FRDM THE BEGINNING POINT TO THE
ENDING POINT DESCRIBED ABOVE )

counmons oF WATER USE “ :

M .,.n,,.‘,‘

1, This rental is limited to the consumpﬁve porﬁons aﬂhe Iaased parts of fights 74-2320 and 74-
15180, and is limited to a combined diversion volume of 45.3 afa and a continyous dival*sfon rate
of 0.14 ¢fs for use from June 1 to November 15, 2008,

2 This rental agreement authorizes use of water for the described purposs during the 2008
irrigation smason and may be exisnded through 2015 pending the outeome of notice of the
intended renta) as required in Section 42-222(1} Idatio Code,

3 Delivery of water in accordance with this rental agreement shall be subject io the limitations and
condltions of water right 74-14993

4 The use of water under this agresment shall be subject 1o the provisions of Section 42-1 756
idaho Coda

5 Rental of the spacified right from the bank does not, in isef, confim the validify of the right or any
slements of the water right, or improve the status of the nght including the notion of resumption of
use It do=s not preclude the opportunily for review of the valldity of this water right in the
phgolng Snake River Basin Adjudication or any other department application process

e e e TS T e e P A gl o Sl - N L e el g s s o g o
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WATER RIGHT NO(S). 74-15150
WATER SUPPLY BANK RENTAL AGREEMENT,

CONDITIONS OF WATER USE

§. Upon Deparimert requast, the renter shall provide for the measurament of the water diverted in a
manner acceptable to-the Director and shall report the amount of water diverted at the end of the
irrigation saason

7 Use of water under this agreemsnt does not constitute a dedication of the water {o renters placa
of use and upon expiration of this agreement, the polnts of diversion and place of use of the water
shall revert those authorized undar the water right and/or agaln be available to rent from the
bank. . .

8 This rental does not grant any right-of-way or ezsement to use the diverslon works or conveyancs
works of ancther party .

? Renfer agrees fo comply with all applicabla state and federal laws while using water under this
agraement B

10. Renter agrees to hold the Board, the Director and the state of Idaho harmless from all liabllity on
account of negligent acts of the renter while using water

11 Renter acinowledges and agrees that the Director may terminate diversion of water if the
Director determines there is not a sufficient water supply for tha priority of the right or portion
thereof being rented

e et e e e e e e it A i S S it i

e

12 Fallurs of the right holder o comply with the eonditions of this agreement is cause for the Director
o réscind approval of the rental agresment.
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T | \JW RECEIVED
STATE OF IDAHO APR U8 ZUUH
DEPARTMENT QOF WATER RESOURCES DEPARTMENT
WATER RESDURGES
NOTICE OF PROTEST

Thiz form mey be wmed {0 file & protest wih the dup:mnmrmder sectians 42-108B, £2-2034, 42-203C, 42-211, 42-222 ma 42-224,
Idaho Code. The depertment will also accept 4 timely protest ot completed on this form if it cantaing the seme information.

1. Matier being protested £ of 2. 4 ¢ 368 o sousce .-"_. i F okl o
. a_ 4 ,,' ,' ds.
2. Name of protestant ¢ / 2 Vortle Y I 258 and Dy P

3. Protestant’s Representative for sepviee (If different than protestant)

4. Servics mailing address ﬁg o T égddagg 2&42 2::2&:{_
5. Service telephone no. Jog- P& F~ 27/ Emnil Address: __ e/ Lo/ LA @W

6. Basiy of protest ('mciudmg staternent of factx and law upon which the protest is based)

,7:;/4/ Q-X- AT v
e MMW/MMM’W

relsrce_ptd Fho_gisictess af saetism  foesia Tdod
Wﬂlmm{’!l warnb e
&t fesHs poninintomd s s abiglison papd ey be atisched tyduicribeuatts of thp peo *"
7. Whatwonldmsqlvuyuurpmtcst? ﬂe_ [;aiﬁ-d (ﬂn\c[{ éd £, )IQ
[ ur,a/-e ! il e ol ol A o DN 7/‘ Pl
RS e / 2 A ress LY Py 2 Lt J‘I:
25 /’ - 3

s
I hereby,'gcknowladgo that if I, or my designated represeatative, fails to appear at any regulmly schedoled
conference or hearing in the matter of which I have been notificd at the address abave, the department miy
issue a notics of proposed defanlt against me in thismatter for faﬂum o appear. | alzo verify that I have served
a copy of this protest uporthe applicemt, *

Protestant's Representative



