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State of Idaho

Department of Water Resources
WATER RIGHT LICENSE gz
(Late Proof) gz

License of Water Right No. 36-7072 Priority September 5, 1969 Amount_148.2 cfs
THIS IS TO CERTIFY, that Pisces Investments, Inc.
of Twin Falls, Idaho , has complied with the terms and conditions of Permit
No. 36-7072 1ssued pursuant to Application for Permit dated July 17. 1969 ,
and has submitted proof to the Department of Water Resources on May 31, 1984 ,
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CONDITIONS OF APPROVAL

a. Modifications to or variance from this license must be made within the limits of Section 42-222, I1daho
Code, or the applicable Idaho Law. This right may be forfeited by five years of non-use.

b. The right to the use of the water hereby confirmed is restricted and appurtenant to lands or place of use
herein described, and is subject to all prior water rights, as provided by the laws of Idaho.

c. Any water right confirmed in this license for hydropower purposes shall be junior and subordinate to all
rights to the use of water, other than hydropower, within the State of Idaho that are initiated later in time than

the priority of this license and shall not give rise to any right or claim against any future rights to the use of water
other than hydropower, within the State of Idaho initiated later in time than the priority of this license.

The rate of diversion from springs 1, 2, & 3, as designated on .the attached
map, shall not exceed 38.5 cfs and further, that of the 38.5 cfs, 13.5 cfs
less the amount of water flowing in the Brailsford pipeline, measured at

point B, shall be released at either point C (the measuring device at the
upper pond) or through the Hill flume into the upper pond.

An adequate device shall be maintained at point C as designated on the
attached map.

Use of water under this right is subject to policies set forth in the State
of Idaho Water Plan, including Policy No. 32F.
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WATER RIGHT SPLIT
SUMMARY

ACTION RIGHT NO. NAME AMOUNT CFS

5 outhern-Ldaho—Prody O edi-t-Asseciation 215..0
(amendment of 1/18/79 reduces amount of water from original permit)
Full Assignment 36-7072 Pisces Investments, Inc. 215.0




State of Idaho

Department of Water Resources ~ MAR iz 1986

ASSIGNMENT OF PERMIT
Department of Water Resources

I, So. Id. Production Credit Assogchereby assign to Pisces Investments, Inc.

f P. O. Box 701, Twin Falls, Idaho 83303-0701
Address

@]

/FF Al my right, title, and interest in and to Permit No., 36-7072
to appropriate the public waters of the State of Idaho.

/7 The following described portion of my right, title, and interest in and to Permit
No. to appropriate the public waters of the State of Idaho.

CHECK ONE

(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

Made this 2 2 day of @///,{,4@7 V19 XL

YA by
Pérmit Holder ﬁ %?M
Sle Iipr

Spouse of Permit Holder

State of Idaho )
8.
On this 2 2 day of %.;é/&/m , 19 {Zé , Dpersonally

api)eared before me the signer(x) of the above :‘uf{s’c}z'umentS who duiy acknowledged to me
that he ({shej—f{they) executed the same.

seal

My commission expires:

v



BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 36-7072 IN THE NAME OF

)

) ORDER OF REINSTATEMENT
SOUTHERN IDAHO PRODUCTION CREDIT ASSOCIATION )
)

WHEREAS, the Department has issued the above-captioned permit and has
approved subsequent requests for extension of time with the condition that proof
of construction of works and application of water to beneficial use be submitted
on or before December 1, 1983; and,

WHEREAS, the Department has notified the permit holder by certified
mail that proof was due and instructed the permit holder as to the steps to be
taken to make said proof; and,

WHEREAS, the Department has notified the permit holder that the permit
has Tapsed for failure of the permit holder to submit an acceptable request for
extension of time; and,

WHEREAS, Section 42-218a of the Idaho Code provides that a permit may
be reinstated upon a showing of reasonable cause within sixty days of the date
of the notice of lapsing; and, '

WHEREAS, the permit holder has provided a reasonable showing as to why
said permit should be reinstated by submitting proof of beneficial use on May
31, 1984;

IT IS, THEREFORE, HEREBY ORDERED that Permit No. 36-7072 be REINSTATED

and the priority advanced to September 5, 1969.

Dated this f% ~day of September, 1984.

5 ) Sl

L. GLEN SAXTON //
Chief, Operations Bureau




For Otfice Use On!y
FeeReceived Ag%‘”‘?
' Date ﬁ‘a?”/"glf(
STATE OF IDAHO Recernt # 34453
vesources DEPARTMENT OF WATER RESOURCES

REQUEST FOR EXTENSION OF TIME

To provide additional time in which to submit
proof of beneficial use on a water right permit

c/o W. F. Ringert, P. 0. Box 2773
Valley Trout Farms, Inc. of Boise, Idaho 83701

{(Name) (Address)

State of Idaho . deposes and says:

That he is the holder, or the duly authorized agent of the holder*, of Permit to Appropriate the Public Water of

the State of Idaho No. __36~7072

That under the terms and conditions of said permit, work thereunder was required to be completed on or before

December 1 .19 83

That he has heretofore performed the following work described under said permit: _MaJ ority of all
(This must be filled out! If no work has been completed put none. )

raceways and diversion works, canal systems with the exception of one or

more additional ponds. The cost stated below is an estimate.

Costings .800,000.00

That he is unable to complete the remainder of the work within the required time for the following reasons, to-wit:

See attached Addendum.

Wherefore, he asks that the Department of Water Resources extend the time for the completion of obligations

under said permit to May 15 . 1987 .
{ 1 yr. minimum, 5 yrs. maximum)
VALLEY  TROUT FARMS, INC.
NOTE
AS OF JULY 1, 1980,

£ . ) !

THERE IS A $15.00 B / L ;’/Sﬁ
CHARGE FOR REQUESTS vs I ) ] ; z <N,
FOR EX;{IE\;\JESION OF (Signature)®

*IF OTHER THAN HOLDER, Power of Attorney must be supplied.

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

ITIS HEREBY ORDERED that the above application for extension of time be _DENIED, pursuant to Order
dated 8-30-1984.

Signed this ___30th day of August / 19 84 /




BEFORE THE DEPARTMENT OF WATER RESOURCES
STATE OF IDAHO

IN THE MATTER OF PERMIT NO. 36-
7072, VALLEY TROUT FARMS, INC., ORDER
Petitioner, SOURCE: BRBICKEIL SPRINGS
thence SNAKE
SOUTHERN IDAHO PRODUCTION CREDIT RIVER
ASOSCIATION,
COUNTY : GOODING

Assignee

ORDER DENYING REQUEST FOR EXTENSION

BY THE DIRECTOR:

Valley Trout Farms, Inc. (hereinafter referred to as
"Valley Trout") having filed a Request For Extension of Time To
Provide Additional Time in which to submit proof of beneficial
use on a water right permit; the Director having fully reviewed
the matter and the files in this matter, the Director finds as
follows:

FINDINGS OF FACT

Substance of Permit

1. Permit ©No. 36-7072, as amended, authorizes the
diversion of 215 cfs for fish propagation from Bickel Springs
within SW1/4SWl1/4, Sec. 5; Lot 8 (SE1/4SE1/4), Sec. 6; NE1/4NE1l/4
Sec. 7; and Lot 1 (NW1/4NWl1/4), Sec. 8; T. 8S, R. 1l4E, B.M,
Gooding County, for use within SW1/4SWl/4, Sec. 5; Lot 8 (SWl/4
SE1/4), Sec. 6; Lot 1 (NE1/4NE1/4), Sec. 7; and Lot 1 (NWl/4NWl/4),
Sec. 8, T. 8S, R. 14E, B.M. The period of use is January 1 to

December 31 of each year.

FINDINGS, CONCLUSIONS AND ORDER, Page 1




Backgréund

"

2. The history of the project contemplated by Permit

No. 36-7072 is fairly complex and includes a series of legal

actions and of assignments of the permit to various owners. That

history is relevant to the present proceeding and may be sum-

marized by the following chronology of facts:

FINDINGS,

(i) July 17, 1969 - Norman S. Standal and George
Lemmon filed Application for Permit No. 36-7072.

(ii) November 9, 1970 - The Idaho Department of
Water Administration issued 1its Findings of PFact,
Conclusions of Law and Order. Permit No. 36-7072 was
issued on November 12, 1970. Proof of beneficial use
was due December 1, 1972,

(iii) December 10, 1970 - A Petition for Judicial
Review was filed by Protestant Brailsford Brothers,
Inc., Twin Falls County Civil Case No. 24011.

(iv) April 12, 1971 - The District Court affirms
the decision of the Department to approve Application
for Permit No. 36-7072.

(v) July 27, 1971 - W.W. Ritter, et al. files
action to enjoin construction of project under Permit
No. 36-7072.

(vi) October 19, 1972 - Permittees file an Appli-
cation for Extension of Time.

(vii) November 10, 1972 -~ The Idaho Department of
Water Administration approves BApplication for Extension

of Time. Proof of beneficial use was due December 1,
1975.

(viii) December 14, 1972/December 19, 1972 ~ Per-
mittees assign Permit No. 36-7072 to Aguaculture, Inc.

(ix) May 6, 1975 - The District Court enters an
Amended Decree in Ritter v. Standal, Gooding County
Civil No. 14752.

(x) July 2, 1975 - Notice of Appeal filed in
Ritter v. Standal, Gooding County Civil No. 14752.

(xi) October 31, 1975 -~ Permittees file an Appli-
cation for Extension of time.

CONCLUSIONS AND ORDER, Page 2

Ly




(xii) November 6, 1975 - The Idaho Department of
Water Resources approves Application for Extension of
Time. Proof of beneficial use is due December 1, 1978.

(xiii) July 12, 1977 - The Idaho Supreme Court
affirms the District Court in Ritter v. Standal, 98
Idaho 446. See also Ritter v. Standal, 99 Idaho 614
(1978).

(xiv) May 15, 1978 - Aguaculture Industries, Inc.
assigns Permit No. 36-7072 to Valley Trout.

(xv) May 15, 1978 - Valley Trout files an
Application for Amendment to Permit No. 36-7072.

(xvi) October 27, 1978 - Valley Trout files a
Request for Extension of Time.

(xvii) January 18, 1979 - The Idaho Department of
Water Resources approved the Application for Amendment
of Permit No. 36-7072.

(xviii) January 18, 1979 - The Idaho Department of
Water Resources approved the Request for Extension of
Time. Proof of beneficial use is due December 1, 1983.

(xx) March 15, 1979 - Notice of and Petition for
Appeal under Idaho Code § 42-211 filed by Robert H.
Brailsford with respect to the approval of amendment to
Permit No. 36-7072, Gooding County Civil No. 17553.

(xx1i) June 22, 1979 - District Court enters an
Order which finally resolves Ritter v. Standal, Gooding
County Civil No. 14752.

(xxii) March 16, 1981 - District Court enters an
Order dismissing the Notice of and Petition for Appeal
in Gooding County Civil No. 17553.

(xxiii) December, 1981 - Southern 1Idaho Production
Credit Association files an action to foreclose a mort-
gage on the real property which is the place of use
under Permit No. 36-7072.

(xxiv) January 18, 1982 - Valley Trout files a volun-
tary petition in bankruptcy under Chapter 11 of Title
11, United States Code. Valley Trout remains a debtor
in possession; foreclosure action is stayed by
Bankruptcy Court under 11 U.S.C. § 362.

(xxv) Valley Trout files on January 22, 1982 an
"Application for Authority to Incur Debt Secured by

FINDINGS, CONCLUSIONS AND ORDER, Page 3




Property of the Estate". The application requested the
authority to incur debt in the amount of $100,000 to pay
operating expenses. The Bankruptcy Court granted on
January 29, 1982 the Application over the objection of
certain creditors.

(xxvi) September 30, 1983 -~ Bankruptcy Court enters
an order precluding any further action with respect to
any property by Valley Trout.

(xxvii) September 30, 1983 -~ The Idaho Department of
Water Resources sends a Proof Due Notice to permittee by
certified mail.

(xxviii) December 1, 1983 - Request for Extension of
Time is filed on December 1, 1983 which was denied on
April 9, 1984.

(xxix) February 7, 1984 - Bankruptcy Court dismisses
petition of Valley Trout.

(xxx) Spring, 1984 - District Court enters a decree
of foreclosure 1in favor of Southern Idaho Production
Credit Association.

(xxx1i) May 24, 1984 - Valley Trout files another
Request for Extension of Time.

(xxxii) May 31, 1984 - Valley Trout submits its Proof
of Beneficial Use which states that 330 ponds and
raceways have been constructed to date and that the per-
mittee has diverted 215 cfs (estimated).

(xxxiii) June 14, 1984 - Valley Trout assigns Permit
No. 36-7072 to Southern Idaho Production Credit Asso-
ciation.

Substance of Request for Extension of Time

3. The Request for Extension of Time states several
reasons to support the request. First, Valley Trout alleges that
the Request for Extension of Time submitted on December 1, 1983
was submitted by an attorney who lacked the requisite authority
to act on behalf of Valley Trout. Second, an extension of time
is warranted because of pending litigation and because the inabi-

lity to obtain necessary approval from the United States on mat-

FINDINGS, CONCLUSIONS AND ORDER, Page 4




ters within the jurisdiction of the United States prevented the
permit holder from proceeding with work. The legal actions relied
upon by Valley Trout are the foreclosure action and the bank-
ruptcy proceeding. The bankruptcy proceeding is also the basis
for the allegation about necessary approval of the United States.
Third, Valley Trout alleges that Inmont Corporation breached a
contract for the sale of Valley Trout's trout production and that
this breach of contract deprived Valley Trout of needed revenue.
Fourth, Valley Trout alleges that 11 U.S.C. § 108a provides that
where applicable law fixes a period within which the debtor may
commence an action, the action may be commenced by the trustee,
or by the debtor in possession before two years after the order
for release. Under this section Valley Trout argues that it
should be allowed an extension of time of two years from February
7, 1984, the date of dismissal of the bankruptcy petition.

4. Each of the four purported justifications for an
extension of time are legal issues and will be discussed in the
Conclusions of Law.

5. Valley Trout submitted no evidence of its diligence
or of its good faith.

6. Senate Report No. 989, 95th Cong. 2nd Sess. (1978)
contains legislative history of Pub.L. 95-598, 92 Stat. 2556
(1978). Senate Report No. 989 at 30 discusses the legislative
intent of Section 108 of Pub.L. 95-598 and it states in part as
follows:

Subsection (a) extends any statute of limita-

tion for commencing or continuing an action by

FINDINGS, CONCLUSIONS AND ORDER, Page 5




the debtor for two years after the date of the
order for relief, unless it would expire
later. Subsection (b) gives the trustee 60
days to take other actions not covered under
subsection (a), such as filing a pleading,
demand, notice, or proof of claim or loss
{such as an insurance claim), unless the
period for doing the relevant act expires
later than 60 days after the date of the order
for relief.

7. Senate Report No. 989, 95th Cong. 2d Sess. (1978)
at 57 discusses the legislative intent of Section 364 and it
states in part as follows:

This section is derived from provisions in
current law governing certificates of indebt-

edness, but is much broader. It governs all
obtaining of credit and incurring of debt by
the estate.

Subsection (a) authorizes the obtaining of
unsecured credit and the incurring of unse-
cured debt in the ordinary course of business
if the business of the debtor is authorized to
be operated under section 721,1108, or 1304.
The debts so incurred are allowable as admin-
istrative expenses under section 503(b)(1l).
The court may limit the estate's ability to
incur debt under this subsection.

8. Matter expressed herein as a finding of fact which
is later deemed to be a conclusion of law is hereby made as a
conclusion of law.
CONCLUSIONS OF LAW
Based upon the findings of fact in this matter the
Department makes the following conclusions of law:

Applicable Legal Principles

1. Idaho Code § 42-204 (Supp. 1984) states in part as

follows:

Sixty (60) days before the date set for the
completion of the appropriation of water under

FINDINGS, CONCLUSIONS AND ORDER, Page 6



FINDINGS,

any permit, the department shall forward a
notice to the applicant by certified mail at
his address of record of the date for such
completion, which said notice shall advise the
applicant of the necessity of submitting an
affidavit of completion or a request for an
extension of time on or before said date;
Provided that:

1. In cases where the applicant is prevented
from proceeding with his work by his failure
to obtain necessary consent or final approval
or rejection from the federal government be-
cause of the pendency of an application for
right of way or other matter within the juris-
diction of the United States, or by litigation
of any nature which might bring his title to
said water in gquestion, the department of
water resources upon proper showing of the
existence of any such condition, and being
convinced that said applicant is proceeding
diligently and in good faith, shall extend the
time so that the amount of time lost by such
delays shall be added to the time given in the
original permit for each and every action
required.

2. The time for completion of works and
application of the water to full beneficial
use under any permit involving the construc-
tion of a reservoir of more than two hundred
thousand (200,000) acre feet capacity or for
the appropriation of water to be impounded in
such reservoir of more than two hundred
thousand (200,000) acre feet capacity, or a
diversion of more than twenty-five thousand
(25,000) acre feet in one (1) irrigation
season for a project of no less than five
thousand (5,000) acres, may upon application
to the director of the department of water
resources supported by a showing that addi-
tional time is needed on account of the time
required for organizing, financing and construc-
tion works of such large size, be extended by
the director of the department of water
resources for an additional period of seven
(7) years, but not to exceed twelve (12) years
in all from the date of permit: Provided, that
no such extension shall be granted unless the
applicant for such extension shall show that
there has been actually expended toward the
construction of said reservoir or diversion
(including expenditures for the purchase of
rights of way and property in connection

CONCLUSIONS AND ORDER, Page 7



therewith) at least one hundred thousand
dollars ($100,000). (emphasis added).

2. Under the common law the lack of financial means is

not a sufficient excuse for delay. Ophir Silver Mining Co. v.

Carpenter, 4 Nevada 534, 97 Am. Dec. 550 (1869); Rio Puerco Irr.

Co. v. Jastro, 141 P. 874 (N.M. 1914); 2 Kinney, Law of Irriga-

tion and Water Rights, § 739 (24 Ed. 1912). The policy of such

an apparently harsh rule was stated well by the Supreme Court

Nevada in Ophir Silver Mining Co. v. Carpenter, as follows:

[L]like the pecuniary condition of a person, it
[an illness of the appropriator] is not one of
those matters incident to the enterprise, but
rather to the person. The only matters in
cases of this kind which can be taken into
consideration are such as would affect any
person who might be engaged in the same under-
taking, such as the state of the weather, the
difficulty of obtaining laborers, or something
of that <character. It would be a most
dangerous doctrine to hold that ill health or
pecuniary inability of a claimant of a water
privilege will dispense with the necessity of
actual appropriation within a reasonable time,
or the diligence which is usually required in
the prosecution of the work necessary for the

purpose. We find no recognition of such
doctrine in the law. Nor are we disposed to
adopt it as the rule to govern cases of this
kind.

Id. at 556, 557.

3. Exceptions to the common law doctrine stated in
conclusion of law number 2 were made for appropriators of limited
means who settled on the public domain to make their homes. Hall

v. Blackman, 8 Idaho 272, 68 P. 19 (1902); Conant v. Jones, 3

Idaho 606, 32 P. 250 (1893).

4, Rule 9,16 of the Rules of Practice and Procedure of

FINDINGS, CONCLUSIONS AND ORDER, Page 8



the Department provides in part as follows:

right.

5.

Official Notice. The Director and the Board
may take official notice subject to the provi-
sions of Section 67-5210(4), Idaho Code, of
the following matters:

a. Rules, regulations official reports,
decisions and orders of any regulatory agency,
state or federal;

* Kk *k

d. Official documents, if pertinent,
when properly introduced into the record of
formal proceedings by reference;

Waiver is the intentional relinquishment of a known

Meridian Bowling Lanes v. Meridian Athletic, 105

509 (1983).

follows:

FINDINGS,

6.

Idaho

11 U.s.C. § 108 (Supp. V 1981) states in part as

(a) If applicable law, an order entered in
a proceeding, or an agreement fixes a period
within which the debtor may commence an
action, and such eriod has not expired before
the date of the filing of the petition, the
trustee may commence such action only before
the later of--

(1) the end of such period, including
any suspension of such period occurring
on or after the commencement of the case:
and

(2) two vyears after the order for
relief.

(b) Except as provided in subsection (a) of
this section, if applicable 1law, an order
entered in a proceeding or an agreement fixes
a period within which the debtor or an indivi-
dual protected wunder section 1301 of this
title may file any pleading, demand, notice,
or proof of claim or loss, cure a default, or
perform any other similar act, and such period
has not expired before the date of the filing
of the petition, the trustee may only file,
cure, or perform, as the case may be, before
the later of~-

(1) the end of such period, including

CONCLUSIONS AND ORDER, Page 9




any suspension of such period occurring
on or after the commencement of the case;
and

(2) 60 days after the order for relief.

7. 11 U.s.C. § 363 (Supp. V 1981l) states in part as
follows:

(a) In this section, ‘"cash collateral®
means cash, negotiable instruments, documents
of title, securities, deposit accounts, or
other cash equivalents in which the estate and
an entity other than the estate have an
interest.

{(b) The trustee, after notice and a
hearing, may use, sell, or lease, other than
in the ordinary course of business, property
of the estate.

(c)(l)y If the business of the debtor is
authorized to be operated under section 721,
1108, or 1304 of this title and unless the
court orders otherwise, the trustee may enter
into transactions, including the sale or lease
of property of the estate, in the ordinary
course of Dbusiness, without notice or a
hearing, and may use property of the estate in
the ordinary course of business without notice
or a hearing.

(2) The trustee may not use, sell, or lease
cash collateral under paragraph (1) of this
subsection unless~--

(A) each entity that has an interest
in such cash collateral consents; or

(B) the court, after notice and a
hearing, authorizes such use, sale, or
lease in accordance with the provisions
of this section.

(3) Any hearing under paragraph (2)(B) of
this subsection may be a preliminary hearing
or may be consolidated with a hearing under
subsection (c) of this section, but shall be
scheduled in accordance with the needs of the
debtor. If the hearing under paragraph (2)(B)
of this subsection is a preliminary hearing,
the court may authorize such use, sale, or
lease only if there is a reasonable likelihood
that the trustee will prevail at the final
hearing under subsection (e) of this section.
The court shall act promptly on any request
for authorization under paragraph (2)(B) of
this subsection.

FINDINGS, CONCLUSIONS AND ORDER, Page 10



(4) Except as provided in paragraph (2) of
this subsection, the trustee shall segregate
and account for any cash collateral in the
trustee's possession, custody, or control.

(d) The trustee may use, sell, or lease
property under subsection (b) or (c) of this
section only to the extent not inconsistent
with any relief granted under section 362(c),
362(d), 362(e), or 362(f) of this title.

8. 11 U.s.C. § 364 (Supp. V 1981) states in part as

follows:

(a) If the trustee is authorized to operate
the business of the debtor under section 721,
1108, or 1304 of this title, unless the court
orders otherwise, the trustee may obtain unse-
cured credit and incur unsecured debt in the
ordinary course of business allowable under
section 503(b)(1) of this title as an admin-
istrative expense.

(b) The court, after notice and a hearing,
may authorize the trustee to obtain unsecured
credit or to incur unsecured debt other than
under subsection (a) of this section,
allowable under section 503(b)(1l) of this
title as an administrative expense.

(c¢) If the trustee is wunable to obtain
unsecured credit allowable wunder section
503(b)(1) of this title as an administrative
expense, the court, after notice and a
hearing, may authorize the obtaining of credit
or the incurring of debt--

(1) with priority over any or all
administrative expenses of the kind spe-
cified in section 503(b) or 507(b) of
this title;

(2) secured by a lien on property of
the estate that is not otherwise subject
to a lien; or

(3) secured by a junior lien on pro-
perty of the estate that is subject to a
lien.

(d)(l) The court, after notice and a
hearing, may authorize the obtaining of credit
or the incurring of debt secured by a senior
or equal lien on property of the estate that
is subject to a lien only if--

(A) the trustee is unable to obtain
such credit otherwise: and

(B) there 1is adequate protection of

FINDINGS, CONCLUSIONS AND ORDER, Page 11




the interest of the holder of the lien on
the property of the estate on which such
senior or equal lien is proposed to be
granted.
(2) 1In any hearing under this subsection,
the trustee has the burden of proof on the
issue of adequate protection.

9. 11 U.s.C. § 503 (Supp. V 1981) states in part as
follows:

(a) An entity may file a request for
payment of an administrative expense.

(b) After notice and a hearing, there shall
be allowed, administrative expenses, other
than claims allowed under section 502(f) of
this title, including--

(1)(A) the actual, necessary costs and
expenses of preserving the estate,
including wages, salaries, or commissions
for services rendered after the commen-
cement of the case:

10. 11 U.s.C. § 507 (Supp. V 1981) states in part as
follows:

(a) The following expenses and claims have
priority in the following order:

(1) First, administrative expenses
allowed under section 503(b) of this
title, and any fees and charges assessed
against the estate under chapter 123 of
title 28.

11. 11 U.s.C. § 704 (Supp. V 1981l) states as follows:

The trustee shall--

(1) collect and reduce to money the pro-
perty of the estate for which such trustee
serves, and close up such estate as expedi-
tiously as is compatible with the best
interests of parties in interest;

(2) Dbe accountable for all property received;

(3) investigate the financial affairs of
the debtor;

(4) 1if a purpose would be served, examine
proofs of claims and object to the allowance
of any claim that is improper;

(5) 1if advisable, oppose the discharge of
the debtor;

FINDINGS, CONCLUSIONS AND ORDER, Page 12



(6) wunless the court orders otherwise, fur-
nish such information concerning the estate
and the estate's administration as is
requested by a party in interest;

(7) if the Dbusiness of the debtor is
authorized to be operated, file with court and
with any governmental wunit charged with
responsibility for collection or determination
of any tax arising out of such operation,
periocid reports and summaries of the opera-
tion of such business, including a statement
of receipts and disbursements, and such other
information as the court requires; and

(8) make a final report and file a final
account of the administration of the estate
with the court.

12. 11 Uu.s.C. § 1107 (Supp. V 1981) states as
follows:

(a) Subject to any limitations on a trustee
under this chapter, and to such limitations or
conditions as the court prescribes, a debtor
in possession shall have all the rights, other
than the right to compensation under section
330 of this title, and powers, and shall per-
form all the functions and duties, except the
duties specified in sections 1106 (a)(2), (3),
and (4) of this title, of a trustee serving in
a case under this chapter.

(b) Notwithstanding section 327(a) of this
title, a person is not disqualified for employ-
ment under section 327 of this title by a deb-
tor 1in possession solely because of such
person's employment by or representation of
the debtor before the commencement of the
case.

13. 11 U.s.C. § 1108 (Supp. V 1981) states as
follows:

Unless the court orders otherwise, the trustee
may operate the debtor's business.

Application of Legal Principles

14. Idaho Code § 42-204 (Supp. 1984) authorizes the

Department to grant an extension of time to complete the benefi-
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cial use of water if the following conditions are met:
a. (1) The delay is caused by the failure of
the United States to grant a necessary appro-
val such as a right of way
OR
(2) The delay is caused by litigation of
any nature that might bring the permittee's
title to said water in question;
AND
b. Applicant is proceeding diligently and in
good faith.
(Conclusion of Law 1).

15. As stated in Finding of Fact 3, Valley Trout alleges
four bases for granting its Request for Extension of Time. The
first such allegation concerned the lack of actual authority of
an attorney to submit the Request for Extension of Time filed
December 1, 1983, which was denied by the Department on April 9,
1984. For purposes of this Order, the Department accepts this
allegation as true without any further investigation and thus,
the Department intends to act on the present Request for
Extension of Time as if the previous Request filed December 1,
1983 and the Department's denial had not occurred.

16(a). The second basis for the Request for Extension con-

cerns the following excuse stated in Idaho Code § 42-204 (Supp.

1984):

In cases where the applicant is prevented from
proceeding with his work by his failure to
obtain necessary consent or final approval or
rejection from the federal government because
of the pendency of an application for right of
way or other matter within the jurisdiction of
the United States . . . . (emphasis added).

(Conclusions of Law 1).

(b). This portion of Idaho Code § 42-204 (Supp. 1984)
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appears to address the situation of where a permittee has applied
to the United States for some entitlement for use such as a right
of way. Valley Trout has cited no case which holds that a volun-
tary petition under Chapter 11 of the Bankruptcy laws comes with-

in the meaning of "application" in Idaho Code § 42-204 (Supp.

1984) and the Department is unaware of any Idaho case or of a
case from another jurisdiction which so holds.

(c). Even assuming arguendo that a voluntary petition
under Chapter 11 of the Bankruptcy laws comes within the meaning

of "application" in Idaho Code § 42-204 (Supp. 1984), that con-

clusion would only Jjustify an extension of about sixty-three
days. When Valley Trout filed its voluntary petition under
Chapter 11, Valley Trout became a debtor in possession. (Finding
of Fact 2). As such Valley Trout had all the rights and powers
of a trustee serving in a case except for specific duties not
relevant here and thus Valley Trout had the right to operate the
business after filing the voluntary petition in bankruptcy.
(Conclusions of Law 8, 9, 10, 11, 12, 13). Valley Trout was not
precluded from operating the business until September 30, 1983
(Finding of Fact 2). This right to operate the business provided
Valley Trout the opportunity to use existing assets, other than
cash collateral, to construct the additional ponds. If Vvalley
Trout needed credit to proceed with such construction 11 U.S.C. §
364 provides the procedural means to acquire such credit (Finding
of Fact 7; Conclusion of Law 8). 1In a similar manner, 11 U.S.C.

§ 363 provided the procedure for use of cash collateral in the
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operation of the business. (Conclusion of Law 7). The debt so
acquired becomes an administrative expense under 11 U.S.C. § 503
and such debts have first priority upon distribution of the
bankruptcy estate as provided in 11 U.S.C. § 507. (Conclusions
of Law 9, 10).

(d). The September 30, 1983 order precluded any action
by Valley Trout with respect to its assets for the period from
September 30, 1983 through December 1, 1983, a period of sixty-
three days. 1If a petition under Chapter 11 is an "application"

under Idaho Code § 42-204 (Supp. 1984), the maximum allowable

extension under Idaho Code § 42-204 (Supp. 1984) for this excuse

would only be sixty-three days. But since Valley Trout does not
satisfy the other requirements for an extension of time under

Idaho Code § 42-204 (Supp. 1984), no extension of time is

warranted on this basis. (Finding of Fact 5; Conclusion of Law
18).

17(a). The third basis for the request for extension is
various litigation that occurred during the period from December
1, 1978 through December 1, 1983. The following 1litigation
occurred during that period:

(1) Ritter v. Standal, Gooding County Civil No. 14752

was unresolved during the period December 1, 1978
through June 22, 1979. (Finding of Fact 2).

(2) Notice of and Petition for BAppeal by Robert H.
Brailsford with respect to approval of amendment to

Permit No. 36-7072 was pending from March 15, 1979
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through March 16, 1981. (Finding of Fact 2).

(3) Southern 1Idaho Production Credit Association v.

Valley Trout Farms, Inc. was unresolved during the

period from December, 1981 through December 1, 1983.
(Finding of Fact 2).

(4) A voluntary Petition in Bankruptcy was pending
January 18 1982 through December 1, 1983. (Finding
of Fact 2).

(5) A breach of contract action was pending for an
unspecified period of time between Valley Trout and
Inmont Corporation. (Finding of Fact 2).

(b). The 1litigation referred to in clause (1), sub-

division (a) of Conclusion of Law 17 is the type of litigation for

which an extension of time is authorized by Idaho Code § 42-204

(Supp. 1984). Here the amount of delay is the period of 204 days
or almost seven months.

(c). Normally, litigation which appeals the approval of
an application for a permit is the type of litigation for which

an extension of time is authorized by Idaho Code § 42-204 (Supp.

1984). However, here Valley Trout made no such claim in its
Request for Extension of Time and the Department concludes that
Valley Trout waived any such claim for the litigation referred to
in clause (2), subdivision (a) of Conclusion of Law 17. (Conclu-
sion of Law 5). Furthermore, the limited nature of the appeal in
that case did not bring Valley Trout's title to said water in

question, except in a minor respect. The Notice of Appeal only

FINDINGS, CONCLUSIONS AND ORDER, Page 17



challenged the approval of the amendment to Permit No. 36-7072.
(Finding of Fact 2). If the appeal had been successful, the
worst that could have happened was that a portion of the
authorized place of use and one point of diversion would have
been deleted. The development of a water right for 215 cfs could
still have gone forward.

(d). The foreclosure action by Southern Idaho Produc-
tion Credit Association is not the type of legal action con-

templated by Idaho Code § 42-204 (Supp. 1984). This conclusion

is correct for several reasons. Under the common law, the lack
of finances for most appropriators was not a justification for an
appropriator's failure to exercise due diligence in completing an
appropriation. (Conclusion of Law 2). A foreclosure action is
simply a severe situation of lack of financing. Furthermore,
the Idaho Legislature has chosen to modify the common law in

Idaho Code § 42-204 (Supp. 1984) for large projects. (Conclusion

of Law 1). An extension of time for any permit which involves
the construction or impoundment in a reservoir of more than two
hundred thousand acre feet in capacity or which authorizes the
diversion of more than 25,000 acre feet in one irrigation season
for a project of no less than five thousand acres may be extended
for lack of finances, if other conditions are met. This modifi-
cation of the common law does not operate to the benefit of
Valley Trout and the Department concludes that the legislature
intended to retain the common law for other projects. Accordingly,

the foreclosure action of the Southern Idaho Production Credit
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Association does not constitute "[l]itigation of any nature which
might bring his [the permittee's] title to said water in question"

within the meaning of Idaho Code § 42-204 (Supp. 1984).

(e). The voluntary petition in bankruptcy of Valley
Trout for the same reasons expressed with respect to the foreclo-
sure action does not constitute "[l]itigation of any nature which
might bring his [the permittee's] title to said water in question™

within the meaning of Idaho Code § 42-204 (Supp. 1984).

(f). A breach of contract action for the recovery of
money damages does not put the permittee's title to water in
guestion and therefore is not an excuse for failure to complete

a water right under Idaho Code § 42-204 (Supp. 1984).

(g). The maximum extension allowable under Idaho Code §

42-204 (Supp. 1984) for this excuse would only be 204 days.
(Conclusion of Law 17(b). But since Valley Trout does not
satisfy the other requirements for an extension of time under

Idaho Code § 42-204 (Supp. 1984), no extension of time is

warranted on this basis. (Finding of Fact 5; Conclusion of Law
18).

18. Idaho Code § 42-204 (Supp. 1984) also requires that

a permittee demonstrate the permittee's diligence and good faith
in addition to some excuse permitted under that provision. Valley
Trout submitted no evidence on those issues and therefore, the
want of evidence on those issues constitutes a separate and inde-
pendent basis for denial of the request for extension of time.

(Finding of Fact 5).
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19(a). The fourth basis involves an interpretation of 11
U.S.C. § 108 (Supp. V 1981). That section essentially tolls cer-
tain statutes of limitations and administrative orders for the
benefit of the debtor and/or the creditors. If 11 u.s.Cc. § 108
extends the time for doing of some act in a state administrative
order, the Supremacy Clause of the United States Constitution,
(Art. 6 § 2), would require the Department to grant an extension
even though state law prohibited it.

(b). Valley Trout relies solely on the provisions of 11
U.S.C. § 108(a) as the basis for a two year extension but does
not cite any cases in support of this legal interpretation.

(c). The Department's review of 11 U.S.C. § 108 indi-
cates that subdivision (a) does not apply to the present situation
because the completion of a water right within the time set forth
in an administrative order is not the "commencl[ement] or continu-
[ation] of an action" within the meaning of 11 U.S.C. § 108(a).
However, the completion of a water right would be within the
meaning of subdivision (b) which operates as a catchall for all
other matters. Accordingly, the Department concludes that Valley
Trout is entitled to a sixty day extension after the date of the
order of relief, being the date of February 9, 1984. (Finding of
Fact 2). Said sixty day period has already passed and no further
extension under 11 U.S.C. § 108(b) is warranted.

20. As has become evident from the order, the Depart-
ment has conducted some independent research of congressional

documents and of the files of the U.S. Bankruptcy Court and with

FINDINGS, CONCLUSIONS AND ORDER, Page 20




respect to Valley Trout's voluntary petition in bankruptcy. The

Department under Rule 9,16 takes official notice of the following

documents:

(1)

(ii)

(iii)

(iv)

(v)

(vi)

Senate Report No. 989, 95th Cong. 2nd Sess. (1978);
Application of Valley Trout Farms, Inc. dated
January 22, 1982 in Case No. 82-00090;

Order of the U.S. Bankruptcy Court for the District
of Idaho, dated January 29, 1982, in Case No.
82-00090;

Order of the U.S. Bankruptcy Court for the District
of Idaho dated September 30, 1983 in Case No.
82-00090;

The original complaint filed on July 27, 1971 in

Ritter, et al. v. Standal, et al., Gooding County

Civil No. 14752;
The amended complaint filed on October 26, 1981 in

Ritter, et al. v. Standal, et al., Gooding County

Civil No. 14752.

ORDER

Based on the foregoing the Department determines and

orders as follows:

l.

Valley Trout Farms, Inc. Request for Extension of

Time is denied.

2.

The Department will conduct a licensing exam as

soon as possible.
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DATED this Jdk‘day of ,(%,yé,;vl— r 1984.
- “ 7

e
A. KENNETH DUNN, Director of

Idaho Department of Water
Resources
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Department of Water Resources

POWER OF ATTORNEY

The undersigned holder(s) of Permit/Application No., 36-7072 of the

Department of Water Resources of the State of Idaho hereby nominates y, ¥, Ringert

, whose address is 599 W. Bannock, Boise, Idaho

as attorney-in-fact, with full authority to act for and on behalf of the undersigned in all
matters pertaining to the above numbered permit or application. Such acts shall include,
but not be limited to, the filing of application, receiving of all notices, the signing and
filing of applications for extension of time and for amendments of said permits, and the
submission of proofs of completion of works and beneficial use of water.

Dated this 4th day of KX June , 1984 .

SOUTHERN IDAHO PRODUCTION CREDIT ASSOCTATTON

By: ! ﬁwj:’j /%/%L"??’

Liquidating Agent

STATE OF IRAKOK WASHINGTON
) 88S.

County of Spokane )

On this  4th day of MEE June , 1984 , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged to me

that he (she) (they) executed the same.

£ g

s ‘/!% . ”‘“’-f’ !

Notary Public
Residing at _gpokane, Washington

““goal : i

My Commission expires:
11/14/85
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State of daho

Department of Water Resources “] &;
St
JUN 14 1984
ASSIGNMENT OF PERMIT
) Departmant of Water Resources
1, valley Trout Farms, Inc. , hereby assign to Southern Idaho Production Credit
Association
of 834 Falls Avenue, Suite 1050, Twin Falls, Idaho 83301
Address
&
% /X7  All my right, title, and interest in and to Permit No. 36-7072
= to appropriate the public waters of the State of Idaho.
&
F:EJ 7 The following described portion of my right, title, and interest in and to Permit
3} No. to appropriate the public waters of the State of Idaho.

(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

Made this 18th  day of May ' , 19 84

VALLEY TROUT FARMS, INC.

Permit-Holder .
e £ ‘;ﬁy A /} /,«w:)
i o S/ 7
Byiéé 7 jlz%*’/ é/é /"7/ ;
[:' W P o
BpeU R& Rk PeR Tk HRIGeR
State of Idaho )
88.
County of Ada )
On this 18th day of May , 19 84 , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged to me
that he (she) (they) executed the same.

@Mlﬁ:m O UCriik

ceal Notary Public residing at Boise, Idaho

My commission expires:
1ifetime




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

POWER OF ATTORNEY

The undersigned holder(s) of Permit/Application No. 36-7072 of the

Department of Water Resources of the State of Idaho hereby nominates W. F. Ringert

, whose address is 599 W. Bannock, Boise, Idaho

as attorney-in-fact, with full authority to act for and on behalf of the undersigned in all
matters pertaining to the above numbered permit or application. Such acts shall include,
but not be limited to, the filing of application, receiving of all notices, the signing and
filing of applications for extension of time and for amendments of said permits, and the
submission of proofs of completion of works and beneficial use of water.

Dated this 18th day of May , 1984

VALLEY/I‘,ROUT FARMS, TNC.

STATE OF IDAHO )
) ss.
County of  Ada )
On this 13th day of Mav , 19g4 , personally

appeared before me the signer(s) of the above instrument, who duly acknowledged to me

that he (she) (they) executed the same.

Notary Public
Residing at Boise, Idaho

8 ok

My Commission expires:
lifetime




ADDENDUM TO REQUEST FOR EXTENSION OF TIME

The LAPSE NOTICE dated April 11, 1984, stated that the
request previously submitted by Mr. Robert C. Weaver, attorney at
law, could not be approved, and that the permit would lapse unless
a statement of beneficial use postcard was returned to your office
within sixty days of the date of the lapse notice.

We assume from the statements in the LAPSE NOTICE that
consideration will be given to this request for an additional
extension and, based on that assumption, are not raising at this
time the issue of Mr. Robert C. Weaver's lack of authority to act
for the permit holder and the issue of whether Mr. Weaver was
properly designated to receive official notices on behalf of the
permit holder.

Valley Trout Farms, Inc. (Valley), feels that the request
submitted by Mr. Weaver did not explain the circumstances
adequately, and that the circumstances as related in this reguest
show that both pending litigation and inability to obtain
necessary approval from the federal government on matters within
the jurisdiction of the United States prevented the permit holder
from proceeding with the work which would be necessary to obtain
maximum use of the water.

Previous extensions of time were granted on the basis of the

litigation in Ritter v. Standal (90 Idaho 446 (1977): 99 Idaho 614

(1978)). In its second (1978) decision, the Supreme Court remanded
the case to the District Court for further proceedings, to
consider the effect of the stream channel alteration permit which,
in the meantime, had been issued by your Department. Before the
matter was resolved in the District Court, Southern Idaho
Production Credit Association filed a foreclosure action under a

mortgage it held on the land that included the place of use under
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Permit No, 36-7072. A receiver was appointed by the court in the
foreclosure action, thus divesting Valley Trout Farms of its right
of possession of the land and effectively precluding it from
development of any further propagation facilities or intermediate
transmission facilities. As a practical business matter, it would
have been imprudent for Valley to invest money in additional
development at that time, because of the uncertainty as to whether
it could protect its title and ultimately regain full possession
and use of the property.

On January 18, 1982, Valley filed a petition in the United
States Bankruptcy Court for reorganization under Chapter 11 of the
Federal Bankruptcy Act., At that point the possession of the
property was transferred from the receiver in the foreclosure
action to vValley, as debtor in possession under the Chapter 11
proceedings. The filing of the Chapter 11 petition operated as an
automatic stay of the foreclosure proceedings pursuant to 11
U.5.C. §362. However, rather than simplifying the situation, the
automatic stay resulted in a continuation of the impasse, because

neither SIPCA nor Valley was in a position, as_a practical matter,

to proceed with further development activity, since neither could
be assured that ultimately it would have clear title and full
possession and use of the property.

On February 7, 1984, Valley was dismissed from the Chapter 11
proceedings, thus permitting SIPCA to proceed with its mortgage
foreclosure. Thereafter, a decree of foreclosure was entered by
the District Court in Twin Falls County. However, that still did
not eliminate the litigation, and it did not remove the practical
financing obstacles from the ability of either Valley or SIPCA to
proceed with additional development of the facilities. Those

obstacles will be removed, and the litigation will be eliminated,
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by a proposed agreement offered by Valley to SIPCA, the effect of
which will be to vest title and possession in SIPCA, with a waiver
of Valley's right of redemption. SIPCA, as successor in interest
to Valley, then will be in a position to proceed with development
of facilities, under an assignment of Permit No. 36-7072. That
assignment is expected to be filed with the Department within a
few dgys.

By reason of the foregoing facts, the permit holder has been
involved in litigation which might have brought its title to the
water in question, and that litigation will have existed from
December, 1981, until the matter is resolved by the agreement
offered by Valley to SIPCA. Therefore, we submit that the facts of
the case warrant a two and one-~half year extension of time within
which to submit proof of application to beneficial use.

Within that two and one-half year time period, for a period
of slightly more than two years, the permit was involved in the
bankruptcy proceedings, under the jurisdiction of the Federal
Bankruptcy Court, which is another basis for granting an extension
under Idaho Code §42-204-1.

There is another basis for an extension of time in this case.
Valley entered into a contract with Inmont Corporation (Inmont),
under which Inmont agreed to take all trout production from all
facilities operated by Valley. Inmont cancelled the contract
without cause on January 15, 1981. Valley commenced litigation
against Inmont for breach of contract. Part of the damage to
Valley resulting from the breach was that the revenue from the
contract would have financed construction of additional facilities
for trout propagation under Permit No. 7072. Without that source
of revenue, Valley's plans for additional development were stymied

temporarily. Before the financing problems could be resolved, the
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mortgage foreclosure and the Chapter 11 proceedings were
commenced, The bankruptcy judge allowed Valley, as debtor in
possession, to proceed with its action against Inmont Corporation,
thus indicating that the court considered Valley's claim against
Inmont to be meritorious.

Although the Inmont litigation is not an impediment to
development by SIPCA, under the proposed agreement with Valley,
that litigation was an impediment to Valley from the time Inmont
wrongfully cancelled the contract until the mortgage foreclosure
proceedings were commenced, and we submit that this circumstance
warrants an additional extension of time eguivalent to the time
elapsed between January 15, 1981, and December, 1981.

On this additional ground, we request that the time for
submitting proof of application to beneficial use be extended
three vears from May 15, 1984.

As an alternative ground for extending the time for proof of
application to beneficial use, 11 U.S.C. §108a provides that where
applicable law fixes a period within which the debtor may commence
an action, the action may be commenced by the trustee (or by the
debtor in possession) before two years after the order for
release. Bankruptcy lawyers generally agree that "action" is not
limited to filing a law suit, but includes other activity which
the debtor could undertake were it not for the constraints of the
reorganization proceedings. Under this section the Order of
Dismissal on February 7, 1984, should be regarded as the "Order
for Release" and that should be the date for commencement of the
two-year period provided in 11 U.S.C. §108.

Dated May 18, 1984.

VALLE%MEROUT FARMS, INC.

el
g%i avays
Bywﬂij o ST N
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iling Fee: $10.00
eceipt i /p A5 4/

STATE OF IDAHO

APP%@TE E@}{ ik
R‘L (%W Ay 15 1978

MAY 37 ot _ B partment of Water Resources |
. Depariment of Water Resources, *

RECEIVED:

MAY 8 1978

ent of Wa‘.iﬁr . . : &
Depa;t;?xmem District Offica =I Permit No. __36%7072

Comes now Ken Ellis, President of Valley Trout %?%ndsdie:s[é’l)c'Route # 3‘

Buhl, Idaho , and represents to the Director of

the Idaho Department of Water Resources:

That he is the owner and holder of Permit to Appropriate the Public Waters of the State

of Idaho No. 36-7072 , and requests that the permit and permit map be changed as
follows:

1. Point of diversion: NW & NwW i, Sec. 8 Twp. 8S
Rge. 14E , B.M., County of Gooding . Other points of diversion:

NEY% NE% Sec. 7; Lot 8, Sec. 6; SWy SWy Sec. 5, T.8 S.R. 14 EBM

2. Period and nature of use: (irrigation, domestic, stockwatering, industrial, ete.)

Amount 215.0 forfish proppurposes fromJan 1 toDec. 31 (both dates inclusive)
Amount for purposes from to (both dates inclusive)
Amount for purposes from to (both dates inclusive)
Amount for purposes from to (both dates inclusive)

(cfs or acre feet per annum)

3. Place of use or land to be irrigated:

NE ', NW '/, SWiz, SE '/,
TWP | RANGE | SEC TOTALS
NE Y% INW % |SW Y ISE Y INE Y4 |NW YaISW 4 ISE Ya INE Y4 INW Y [SW % [SE % INE Y INW Y4ISW Y ISE Uy
LOT
85 | 14EBM 8 1
LOT
6 8
5 X
oT
71,

Total number of acres to be irrigated




Complete the following map by showing land and point of diversion as proposed by this

amendment.  Show 40-acre subdivisions, townships, ranges and ditches.
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Scale: 2 inches equal 1 mile

SEE ATTACHED MAP

That no one will be injured by such change, and that such change will be made at permit
holders own risk.

Signed at

Buhl,

Idaho

, this

/

4th __Ath day of

%Afnﬁ,ﬂ,/ﬁ/ S, (7//

May

19

78

4

/{/l%”*‘—'z

Asignature) /Q

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

I, C. STEPHEN ALLRED , Director of the Department of Water Resources
hereby APPROVE this Application for Amendment submitted on Permit No. 36-7072
pursuant to Memorandum Decision and Order issued this date.
/1,“
Witness my hand this )éz day of _dJanuarys ./ /19 79

~" Director



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR AMENDMENT OF PERMIT
MEMORANDUM DECISION

NO. 36-7072 IN THE NAME OF VALLEY TROUT FARMS, INC.
AND ORDER

AND PETITION FOR CANCELLATION OF PERMIT NO. 36-7072

On April 28, 1978, a Petition for Cancellation of Permit No. 36-7072 was
filed with the Department of Water Resources by Robert H. Brailsford.

On May 8, 1978, Valley Trout Farms, Inc. filed an Application for Amendment
of Permit No. 36-7072 with the Department of Water Resources. The permit is for the
diversion of 215 cubic feet per second of water for fish propagation and 0.20 cubic
feet per second of water for domestic purposes from Bickel Springs within the NW4NW4
(Lot 1), Sec. 8; NELNEY, Sec. 7; SE4SEYL (Lot 8), Sec. 63 Twp. 8S, Rge. T4E B.M.,
Gooding County, for use within the NW4NW4 (Lot 1), Sec. 8, Twp. 8S, Rge. T4E B.M.,
with a priority date of July 17, 1969.

The Application for Amendment proposed to add a point of diversion within
the SW4SW4%, Sec. 5, Twp. 8S, Rge. T4E B.M. and places of use within the SW4SEYL (Lot
8), Sec. 6; SW4SW4, Sec. 5, and NELNEY (Lot 1) Sec. 7, Twp. 8S, Rge. 14E B.M.
Domestic use was not included in the Application for Amendment.

On May 19, 1978, a copy of the Application for Amendment was sent to
Robert H. Brailsford, the holder of Permit No. 36-7085, to divert water from the
same source and he filed on June 2, 1978, a protest against the approval of the
AppTlication for Amendment.

A conference in the matter was held in Gooding, Idaho on September 14, 1978.

The applicant, Ken El11is, President of Valley Trout Farms, Inc. was present
and was represented by Robert C. Weaver, Attorney at Law.

At the conference it was agreed that the matters of the Petition for Can-
cellation of the permit and the Application for Amendment should be considered to-
gether since the issues in the matters were interrelated.

Both parties were agreed that the information which had been presented to
the Department during the conference and the briefs submitted to the Department on

the issues would be sufficient to allow the Director to reach a decision.

Final briefs 1in the matters were received from the protestant's attorney,
John Rosholt, on October 5, 1978 and from the applicant's attorney, Robert C. We ;
on October 10, 1978.



There were two main issues presented to the Department for consideration,
based upon the protest, the Petition for Cancellation and the briefs submitted by
the attorneys.

1) Would the amendment cause injury to the protestant's water right under
his Permit No. 36-7085 by changing the conditions which existed at the time he obtained
his permit?

2) Would the amendment constitute an enlargement of Permit No. 36-7072 by
making more water and/or land available for development than could have been developed
under the original permit?

The Department has considered the issues and based upon his understanding
of the law, the Director of the Department of Water Resources, makes the following
Findings of Fact, Conclusions of Law and Order:

FINDINGS OF FACT

1) Robert H. Brailsford is the holder of Permit No. 36-7085 with a
priority date of December 11, 1969, for the diversion of 80 cubic feet per-second of
water of Bickel Springs for fish propagation purposes, to be diverted within the
NW4NW5 (Lot 1), Sec. 8; SELSEYL (Lot 6), Sec. 6, Twp. 8S, Rge. 14E, B.M. and to be
used within Lot 2, Sec. 7, Twp. 8S, Rge. 14E B.M. and 20 cubic feet per second for
irrigation purposes to be diverted within Lots 2, 5, and 6, Sec. 7, Twp. 8S, Rge.
14E, B.M. to be used on 1007.16 acres in Sections 7 and 18, Twp. 8S, Rge. T4E, B.M.
and Sections 12, 13, and 14, Twp. 8S, Rge. 13E B.M. The irrigation portion of the
permit is to be diverted from the Snake River in exchange for water discharged into
the river from the springs. The place of use for fish propagation is also located
on the opposite side of the Snake River from the spring.

Both the point of diversion and place of use on the permit have been
amended and the time for proof of beneficial use has been extended by the Department
to December T, 1978. The Department has received another request for extension of time.

2) No facilities have been constructed nor has any water been diverted
for the propagation of fish under Brailsford's Permit No. 36-7085.

3) There are approximately 15 acres of land in Lot 1, Sec. 8, Twp. 8S, Rge.
14E, B.M. the originally described place of use on which facilities could be con-
structed under Permit No. 36-7072 without amendment.

4) The point and method of diversion for Permit No. 36-7072 would not be

substantially changed from that proposed on the original application.
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5) The entire amount requested in Permit No. 36-7072 could be diverted
and used at the present place of use.

6) Valley Trout Farms, Inc. owns all the lands listed as points of
diversion and place of use on the Application for Amendment.

7) The water can be more efficiently used by the permit holder if the
ponds are allowed to be constructed as proposed by the amendment and the water then
reused in the ponds in Lot 1, Sec. 8, Twp. 8S, Rge. 14E B.M.

8) The land proposed as the new place of use was owned by the original
permit holder at the time the original application was filed.

9) Several ponds have been constructed by the permit holder and fish
have been raised.

10) The permit holder has been involved in Titigation during the past few
years.

CONCLUSIONS OF LAW

1) The quantity of water available to the protestant under Permit No. 36-
7085 will not be reduced by approval of the amendment to Permit No. 36-7072.

2) The amendment to Permit No. 36-7072 does not constitute an enlargement
of the right.

3) The permit holder has proceeded with diligence toward the completion
of the project.

ANALYSIS

The history of this permit and the permit of the protestant are fairly
complex and, therefore, have been summarized. Application for Permit No. 36-7072
was originally filed by Norman S. Standal and George Lemmon on July 17, 1969. The
application was protested by Brailsford Brothers, Inc. Then, Robert H. Brailsford,
president of Brailsford Brothers, Inc., filed Application for Permit No. 36-7085 on
December 11, 1969. The application was protested by Standal and Lemmon.

A hearing was held by the Department which issued an Order approving both
permits. The Department's decision was appealed to the district court which upheld
the findings of the Department and construction was begun a short time later on
Permit No. 36-7072 and fish were grown and harvested from several ponds built in an
estuary of the Snake River. During this time, the permit was assigned to Aquaculture
Industries, Inc.

Subsequently, a suit was filed in the district court by W. W. Ritter, an
adjacent land owner, to enjoin the permit holders from construction in the estuary.

As a result of the suit, the district court ordered that the estuary be restored% 'S

ot
y
& #
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nearly as possible, to its condition prior to construction of the ponds.

The decision of the district court was appealed to the Idaho Suprene Court
and affirmed and remanded back to the district court to oversee the restoration plan.
The permit holders filed with the district court a plan for restoration of the estuary
which was rejected by the court.

The permit was then acquired by Valley Trout Farms, Inc. which appealed the
district court's rejection of the restoration plan to the Supreme Court. This matter
was still pending before the court at the time the Department held the conference in
the matter of the amendment and the Petition for Cancellation of the permit.

One of the conditions existing at the time Brailsford's Application No.
36-7085 was filed was the possiblity of diverting water at an elevation high enough
to allow it to flow by gravity though a pipeline underneath the Snake River to the
place of use. This water would have been available onily if the holders of Permit
No. 36-7072 failed to complete their proposed project.

The amendment to Permit No. 36-7072 proposed the use of the water and its
discharge at a lower elevation near the level of the river, just as the original
permit proposed, with the only change being the use of the water at an upper level
before being used at the 1owér level.

In the absence of any guidelines setting forth a fair and equitable duty
of water for fish propagation purposes, it is difficult to assess whether or not
the amendment to Permit No. 36-7072 would constitute an expansion of the right.
However, there seems to be no doubt that the 215 cubic feet per second filed on can
be beneficially used by permit holder with or without the amendment on the approxi-
mately 15 acres of Tand within the original place of use on which raceways could be
built.

ORDER

IT IS, THEREFORE, HEREBY ORDERED that the Petition for Cancellation of
Permit No. 36-7072 be DENIED.

IT IS FURTHER ORDERED that the Application for Amendment of Permit No.
36-7072 is APPROVED.

Dated this Mdlzﬁ_day of January, 1979.

Dﬁrector
PAGE 4 -~ MEMORANDUM DECISION AND ORDER




PARRY, ROBERTSON, DALY & LARSON
LAWYERS

R. P. PARRY THE IDAHQO FIRST NATIONAL BANK BUILDING T. M. ROBERTSON (l9ll~l977)
BERT LARSON P O.BOX 1906 JOHN H.DALY (I913-1968)
C.G. McINTYRE

JOHN R. COLEMAN TWIN FALLS, IDAHO 8330!

THOMAS G. NELSON (zo8) 733-3722
JOHN A.ROSHOLT

FRED D. DECKER E B X\ﬁ ™
s D |

J. EVAN ROBERTSON ) E @ - Eﬂ @
THOMAS G.WALKER, JR. \1

JAMES C.TUCKER

April 27, 1978 APR 28 1978

Department of Water Resources

Mr. Steve Allred o L N
Department of Water Resources P
Statehouse 0
Boise, ID 83720 1
Dear Mr. Allred:

Find enclosed a Petition for Cancellation
filed on behalf of Robert H. Brailsford.

Please mail copies of all notices to
Mr. Brailsford (1964 Filer Avenue East, Twin Falls)
as well as to this office.
Thank you for your consideration.
Sincerely yours,
o / Z//«ac
OHN A. ROSHOLT
JAR:V]is
Enclosure

cc: DWR-~Blue Lakes
Mr. Robert Brailsford
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APR 93 1978

Department of Water Resources
JOHN A. ROSHOLT
Parry, Robertson, Daly & Larson
P. O. Box 1906
Twin Falls, ID 83301
Telephone: (208) 733-3722

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

%k Kk % % Kk %

In the Matter of Permit No. )
) PETITION FOR CANCELLATION
)

36-7072. OF PERMIT NO. 36-7072

X k %k k 0k X %k

COMES NOW Parry, Robertson, Daly & Larson for Robert

H. Brailsford and pursuant to the provisions of Idaho Code

§42-302, petition for the cancellation of Permit No. 36-7072 as

follows:

1. Your petitioner is the owner of approved Idaho
Water Permit No. 36-7085 which entitles petitioner to the use
of certain waters from Bickel Springs in Gooding County for
irrigation and fish propagation purposes with a priority date
of December 11, 1969 and also is the owner of a 24 inch pipe-
line and 10.5 c¢/f/s from the water source in Lot 8 of Section
6, Township 8 South, Range 14 East, Boise Meridian, for
domestic and irrigation purposes under priority of December 10,
1901.

2. Permit No. 36-7072 with a priority date of July
17, 1969, was originally issued to Norman Standal and George
Lemmon. Assignments dated December of 1972 indicate that said
permit was assigned to Aquaculture Industries, Inc., by the
original permit holders.

3. The above two permits 36-7085 and 36-7072 were

pﬁa
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the subject of a contested hearing which resulted in an order
of the Department on November 9, 1970, a copy of which order is
attached hereto as Exhibit "A". The District Court affirmed
the Department's position, a copy of which is attached as
Exhibit "B".

4. The Department has granted extensions of time
within which to complete application of water to beneficial
use. The most recent extension having been made on November 6,
1975, extending the time for proof until December 1, 1978, a
copy of which extension is attached hereto as Exhibit "C".

5. Although the files of the Department of Water
Resources show no assignment of this Permit No. 36-7072 from
Aguaculture Industries, Inc. to Valley Trout Farms, Inc., the
real property has apparently been conveyed to Valley Trout
Farms pursuant to that certain Warranty Deed dated November 29,
1977, a copy of which is attached hereto as Exhibit "DY.

6. Approved Permit No. 36-7072 indicates that the
intended place for the beneficial use of the water is the
Northwest Quarter of the Northwest Quarter of Section 8, Town-
ship 8 South, Range 14 East, Boise Meridian, Gooding County,
Idaho. The property is also known as Lot 1 of the said Section
8. No application for change in place of use has been made to
the Department and it is now apparent from visual observation
of the property that presently construction is occurring in Lot
8 of Section 6 of Township 8 South, Range 14 East, Boise
Meridian, Gooding County, Idaho, rather than at the location
represented in the permit.

7. 1If the permit holder had complied with the provi-
sions of Idaho Code §42-222 to gain approval of the change in
place of use, your petitioner herein would be injured and is
now injured by no approval having been obtained.

8. At the time of filing of Application for Permit

-2
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No. 36-7072, 1in 1969, applicants represented that the water
would be put to beneficial use near the foot of the Thousand
Springs Falls so that the beautiful view of this unusual
natural phenomena will be preserved for public enjoyment.
Construction presently underway in Lot 8 of Section 6 is an
apparent attempt to divert the water and use the same in a
manner as would eliminate or substantially reduce the waters
presently flowing over the falls.

9. Since the 9th day of November, 1970, the appli-
cants have had some 7% years in which to develop pursuant to
36=-7072. They developed raceways in the Nwy of the Nwy of
Section 8, Township 8 South, Range 14 East, Boise Meridian.
Application #36-7121 was also filed to use other waters at the
same location. The right of permit holders to use the natural
estuary was denied by the Idaho Supreme Court in the case
decided in 1977, a copy of which opinion is Exhibit "E" hereto.
A subsequent District Court Order is attached hereto as Exhibit
"F", These court decisions may render water use in the NWy Nwy
of Section 8, Township 8 South, Range 14 East, Boise Meridian,
impossible under Permit No. 36~7072 and also bring this permit

under the rule of the Idaho Supreme Court in Lemmon & Standal

v. Hardy & Kaster, 95 Idaho 778 (1974), inasmuch as Permit No.

36=7072 has been speculative in nature since its original
filing.

WHEREFORE, petitioner requests the Department to
cancel Permit No. 36-7072 inasmuch as the permit holder has
failed to comply with the law and the requirements of his
permit.

PARRY, ROBERTSON, DALY & LARSON

By @:w/ / /a}m‘m 74

Attorneys for Petitioner
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STATE OF IDAHC
(/"" . .
County of xmww»ﬁégt?%

sS.

N wts? S

ROBERT H. BRAILSFORD, being first duly sworn on oath,
says:

That he is the affiant and holder of Permit No.
36-7085 in the foregoing action; that he has read the above and
foregoing Petition, knows the contents thereof, and states that
to his best information, knowledge and belief that the facts

contained therein are true.

78

ROBERT H. BRAILSFORD

SUBSCRIBED and SWORN to before me this 2/ A day

of 4}4,&/ , 1978.
(/QTI"- l éﬁlw’o c_/"—

NOTARY PUBLIC FOR IDAHO
Residing at “;:jswl /=l s




PARRY, ROBERTSON, DALY & LARSON
LAWYERS

R. P, PARRY THE IDAHO FIRST NATIONAL BANK BUILDING
BERT LARSON

. O.BOX |
C.G. McINTYRE i 5 208
JOHN R.COLEMAN TWIN FALLS, IDAHO 8330]
THOMAS G. NELSON (zo8) 733-3722

JOHN A.ROSHOLT

FRED D. DECKER

ROBERT C.PAINE January 23, 1978
J.EVAN ROBERTSON

THOMAS G.WALKER, JR.

JAMES C.TUCKER

Mr. Steve Allred, Director
Department of Water Resources
Statehouse

Boise, ID 83720

ATTN: Water Rights Division :7}EL&

Re: Permit No. 36-=7072

y)

A

REGEIVE()

JAN 25 1978

Pepartment of Water Resouices

T. M. ROBERTSON (IS11-1977)
JOHN H.DALY (I913-1968)

Please file this letter in the above referenced permit

file.

In the event that an application for change in point
of diversion or place of use, or an application for an extension
of time is filed by the permit holder, we would request that
specific notice be mailed to Mr. Robert Brailsford and the
undersigned, at P. 0. Box 525, Twin Falls, Idaho 83301.

Thank you for your consideration in this matter.

Sincerely,

| ’/f‘tx«f 4 %ﬁw o

JOHN A. ROSHOLT

JAR:cqg
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* State of Idabo
@ Department of Water Resources

ASSIGNMENT OF PERMIT

I, Aquaculture Industries, Inc. , bereby assign to Valley Trout Farms. Inc.

Buhl, Idaho

o
h

Address
36-7072

/¥  All my right, title, and interest in and to Permit No.
io appropriate the public waters of the State of Idaho.

The {following described portion of my right, title, ard interest in and {0 Permit
No. to appropriate the public waters of the State of Idzho.
(Describe that portion of the permit being assigned by listing the acreage within
each 40acre subdivision, the point of diversion and the amount of water in cubic
feet per second for direct diversion, or acre feet for storage)

N

CIIECK ONE

, 19 78 -

Made this 15th day of Mav

AQUACULTURE TNDUSTRIES, INC.
Permit Holder o

THOMAS W. EVANS, President

DATE G. HIGER, Attorney in Fact

STATE OF IDAHO )
: ss,

County of Ada )

On this 15th day of May, 1978, before me, the undersigned, a
Notary Public in and for said County and State, personally appeared DALE
G. HIGER, known to me to be the Attorney-in-Fact for AQUACULTURE INDUSTRIES,

INC., and acknowledged to me that he executed the same on behalf of
AQUACULTURE INDUSTRIES, INC. and his own name as Attorney-in-Fact.

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my
official seal, the day and year first above written.

A 05/1/60 AN,

Notafy Public in and foy said
B State of Idaho )
Residing at /3 ... &y@&ﬂ
4 ~




Department of Water Resources

AQUACULTURE INDUSTRIES, INC.

Certificate

I, Thomas W. Evans, Secretary of Aquaculture
Industries, Inc. (hereafter, the "Corporation"), an Idaho
corporation, do hereby certify that, by Unanimous Written
Consent dated November 21, 1977, the following resolution
was duly adopted by the shareholders of the Corporation and
is still in full force and effect:

RESOLVED, that the Board of Directors of
the Corporation be, and it hereby is, authorized
to take any and all actions which it deems
necessary to facilitate a sale by Magic Springs,
Inc. of all of its business and assets on such
terms and conditions as the Board deems best
and, to that end, the shareholders of the
Corporation further specifically authorize
the Board of Directors to cause the shares
of stock in Magic Springs, Inc. owned by
the Corporation to be voted in favor of such
sale and in such other manner as the Board
of Directors deems advisable.

I do further certify that, by Unanimous Written
Consent dated November 28, 1977, the following resolutions
were duly adopted by the Board of Directors of the Corporation
and are still in full force and effect:
RESOLVED, that the Corporation enter into
an agreement with Marine Protein Corporation,
Magic Springs, Inc., Valley Trout Farms, Inc.,

providing for the sale of the business and
assets of the Corporation's subsidiary Magic



Springs, Inc. upon the terms and conditions
set forth in the form of agreement annexed
hereto, or upon such other similar terms and
conditions as the officers of the Corporation
deem appropriate.

FURTHER RESOLVED, that the officers of
the Corporation be, and they hereby are,
authorized and directed to take any and all
actions necessary to implement such agreement.

IN WITNESS WHEREOF, I have hereunto set my hand

and the seal of the Corporation this 30th day of November,

1977.

/D ==

R / Secretary

- i
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. , WARRANTY DEED |
|  Degartment of Water Resources

. R ST .
For Value Received Aquaculture Industrles:’Inc.,Aa Corporation,
, Idaho :

Hereinafter called the Grantor, hereby grants, bargains, sells
and conveys unto :

Valley Trout Farms, Inc., a Corporation,

Hereinafter called the Grantee, the following described real
property located in Sections Five (5), Seven (7), and Eight (8),
Township Eight (8) South, Range Fourteen (14) East, Boise
Meridian, Gooding County, Idaho, and more particularly described
as follows, to-wit:

In the Southwest Quarter of the Southwest Quarter

(sw 1/4 sw 1/4), of said Section Five (5); Beginning at
the Southwest (SW) corner of said Section Five (5);
thence north on the West line of said Section Five (5)
to a point one hundred (100) feet north of the precipice
of the upper Rim Rock of Snake River Canyon; thence
southeasterly paralleling the said rim rock at a distance
of one hundred (100) fee to a point one hundred (100)
feet east of the intersection of the south line of said
Section Five (5) with the precipice of the upper Rim
Rock of Snake Riven Canyon; thence west along the south
line of said Section Five (5) to the point of beginning.

A1%d

Lot One (1) of said Section Seven (7).

" In Lot One (1), of said Section Eight (8): All that
portion of said Lot One (1) lying south and west of a
line described as follows: Beginning at a point on the
north line of said Section Eight (8), which is one
hundred (100) feet east of the intersection of said
north line with the upper Rim Rock of Snake River Canyon
thence southeasterly paralleling the said Rim Rock at a
distance of one hundred (100) feet to a point one hundred
(100) feet north of the intersection of the east line of
Lot One (1) with the upper Rim Rock of Snake River
Canyon.

In the Northeast Quarter of the Northwest Quarter

(NE 1/4 NW 1/4), of said Section Eight (8): All that
portion of the said Northeast Quarter of the Northwest
Quarter (NE 1/4 NW 1/4) lying south and west of a line
described as follows: Beginning at a point on the west
line of said subdivision which is one hundred (100) feet
north of the intersection of said line with the upper
Rim Rock of Snake River Canyon; thence southeasterly
paralleling said Rim Rock at a distance of one hundred
(100) feet to a point on the south line of said sub-
division which is one hundred (100) feet east of the
intersection of said south line with the upper Rim Rock
of Snake River Canyon.

Cehodntde R




“" Excepting therefrom all waters heretofore lawfully
appropriated and used by Dwight E. Stacy and his pre-

" Jecessors in interest on 1ands across Snake River for
irrigation and domestic uses; which-water appropriation
was initiated by a Water Notice by Maranda A. Herron,
dated December 10, 1901, and recorded in Book A of
Water Rights, Page 412, Records of Gooding County, Idaho
which Water Right was defined and limited by an instru-
ment dominated as "Definition and Limitation of Water’
Right" between Idaho Power Company, Dwight E. Stacy and
Stennece Stacy., executed on October 24, 1977, recorded
in the records of Gooding County, Idaho, in Books 2 of

Water Rights at page 403.

Together with an easement or right of way for road
described as follows: Commencing at the 40-corner in
the east boundary of said Section' Six (6), which said
corner is the northeast corner of Lot Eight (8) of said
section; thence west along the north boundary line of
said lot to the upper Rim Rock of the Snake River Canyon
thence southeasterly along the line of an old roadway
or grade formerly used over said Lot Eight (8) to the
premises above conveyed.

TO HAVE AND TO HOLD, the said premises, with their .
appurtenances unto the said Grantee and to the Grantee's heirs
and assigns forever. and the Grantor does hereby covenant to
and with the said Grantee, that the Grantor is the owner in fee
simple of said premises; that they are free from all incumbrances
except as above described and that Grantor will warrant and
defend the same from all lawful claims whatsoever.

Dated:

STATE OF NEW YORK
COUNTY OF NEW YORK

on the 29th day of November, 1977, before me personally
came THOMAS W. EVANS to me known, who, being by me duly sworn, did
depose and say that he is the President of Marine Protein Corpora-
tion, Aguaculture Industries, Inc. and Magic Springs, Inc., the
corporations described in and which executed the foregoing instru-
ment; that he knows the seal of said corporations; t+hat the seal
affixed to said instrument is such corporate seal; that it was soO
affixed by order of the board of directors of said corporation,

and that he signed his name thereto by like order.

Notary Public

-

~e




SIC SPRING

INVENTORY OCTOBER 15,1974

*

s e e

luuhe B3332
P. O Box 32/,
Phene 1208) 357-6676

_(‘)

Puge One

Descrintions Value
Shrink Tunnel 1341.00
Rennco Bagger 5890.00
Weldotron Sealer 2175.00
Wrapper Mndel (hand) 262.24
Standing Stapler 175.00
Innd Stapler - 75.00
Type 275 Scale & 1,2,3,5% weights 250.00
Mnrris 32 oz Scale 87.00
Weshington 10# Scale 87.00
Model 15 5S¢ Seale 87.00
59 foot rulber Hnse 12.00
Donble Tape Dispenser 20.00
Eleetric Knife Sharpener 10.00
Steels LR _00
Boning Boards 100.00
Brnnirg Knives i 37.59
Gutting Knives 26.00
Boxes (2 duz) Plastic Gloves 12.00
Fire Extinguisher : 20.00
-Bug Repeller ©20.00
Power Sprayer 25.00
Brooms & dust Pan : 5.00
Roll Weldotron Tape & stick on fnam 5.00
Ges Turnace 100.00
Pumps (1 hooked up) 220.00
carts 3 metal & 2 wooden 50.00
Boening Stools ¥ 12.00
Tattery Clock - ) 2.00
Heovy Duty Srale . 125.00
Plastic Buckets 3.00
“ubber Barcel & lnrgc waste harrel  7.00
Grey Pans . - - 75.00
thite Cleaning Bmshoa Pluntfe . 3.00
Dip Nets Large & small S 3,00
Phone bench taoble ‘ ~ 3.00
Large First Aid Kit ’ 10.00
omp Pads,36 stamps,2 front date 15.00
Fl Mcrko Pens 5.00
Bundles Twistems 10.00
Rn11 in box plastic bags - 30.00
Rolls Weldotron film S 200.00
‘Roll Blue Film on Bagger Lo.oo
large voll heavy film 15.00
Troys 25.00
Poultry Pads 15.00
Fresh Order Boxes ’ 60.00
Fresh Order Box TLiners 50.00

S

GPOWELS AND PROCESSORS OF lD/\}‘O RA!NBOW TROUT
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MAGIC SPRINGS, inc. i

Thena {fOB" £37.667°6

TNVENTORY CONTTMJED Page Two : :
. NO. Nescriptinns Valuc '
/ Magic Springs 5# boxes “ 75.00
‘ Magic Springs30# Boxes - ~.75.00 ‘
Staples 75.00 .
2 I % 12 Fort stninless stcel Lab]cﬁ .
1 - side extension L .
1 5 foot stainless steel table
1 3 1/2 foot sq. st. steel table 3
1 3 1/2 ft. sq. st. strc solid / -
1 honing table - e 4 200000 - .
1 rooling unit // " ; ~
1 wiathing 1 jet nnit 7 :
1 clevitos | /.~-"/ '
2 asutting tc.nk.,/' ,
1 ill tonk -~ o
1 Refrigerator 50.00
1 Sink unit cabinet ’ 30.090
1 Hot iater lienter:® : 20.00 |
1 T2ble .
3 Chairs N
2 bhenches - 15.00 ) "
1 . coffee pot .- —
6 ’ cups '/
3 towrel dispensers '
3 sSnp dlhpenser% \——————— 30.00
2 mirrars _— . .
2 n d-nmwer £ile cabinets 400.00 )
] * Nashun enping machine 302.85 .
1 nencil sharpener 10.09
6 vire baskets in & ont ;. 3.00
1 suringline stopler : . 10,00
1 rolndex T 2.00 J
1 topz disnenser 5.00 .
2 mrtal hookends . 1.00
1 dictionary ; “8.00
1 Manrne Calculazator 570 275.00 :
1 Roval clectric typwriter 100.00
) 1 Battervy clock ~ 2.00
1 vrindow air conditioper : ~ 100.00
L Walnut chairs. : .
1 secretarial chal '
1 executive chair
1 executive walnut desk _3355.00
. 1 fan metal desk .
1 typing table .
] valnut waste basket ) )

GROWIRS AND PROCESSORS OF IDAHO'RAINUOW TROUT




MAGIC SPRINGS, |

«

in

INVENTORY CONTINITD Page Three
Na. Dercrintions Value
3 Metnl bockshelves strirs ;
2 shelves 10.00
1 Wall heater 4 foot 15.09
1 12 gouge shotgun (mede in Brazil)  25.03
1 - Fish picture 5.00
1 telephone selector 5/00
1 5%7 card file ., 5.00
1 white rubber waste basket 5.00
B box purchase orders 14.75
n pads speed letters 11.76
) dinpiateh book 1.25
32 m'nila envelopes 1,09
1 stancil set ' 2.65
1 dyn~mo stenciler 2.00
& felt tin penn --1.00
1 Lypewuriter ribbon corbon 1.25
] hox time cards ) 20.00
Miscellaneous Tedger sheets 30.00
1/2 ~28e monrne chleculator tape 10.00
3 sm~11 Jedgers . 30.00
4 Inrgn ledgers 60 .00
1 melium ledder 12.0n
1 - black looselecf 3.00
3 inventory books 30,00
1 clip board 1.25
1 1373 chev. p/u 2000.00
1 1274 dodge box truck 3750.00
1 box for truck 600.00
1 1951 dodge ecement truck 500.00
1 1373 chev. fish tank truck 9500.00
2 compressor wnits complete/ fans  8000.00
1 bench type rack 3.00
4 fans in aux. unit ; 100.00
2 compressors, ( bagger, 4 fans) 300.00
1 tool box & misc. tonls . 50.00
2 shovels 10.00
1 g pertable cowmpressor 300.00
1 bundle welding rods 163.40
17 black & decker drill 5.00
1 skill saw 10.00
3 dip nets . 2.00
Misc. nets & seins 25.00
10 fibreglass hatching barrels 600.00
| stapler & box staples " 10.00
1 . hand saw 10.00
1 metal rake 10.00

GROWLERS AND PROCESSORS OF IDAHO‘PAINBOW TROUT

Hagernun Idahs £%352°
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INVENTO?Y CONTINUED ~Page Four
NO . Descriptions Value
— .
' 1 barrel disenfectant ‘ 100.00 : ) 5
1 set jumper cables 6.49 - o
1 fire extinguisher , 20.0@
2 © _ pr. used wadders . 20.00 : :
1 butane burner 1.75
L plastic buckets ' . 4.00
2 50 ft. hoses 20.00
2 l1:wn mowers ) 50.00
1 20x40 stran building 2000.00
. =ilo panels 3000.090 :
rebar . 200.00 ~ s
1 02 probe 113.61
1 b/1 microscnpe : 300.00
1 . water testing kit , 15.00 ’
1 microscope : 1700.00 ;
1 steriscnpe ) 2400.00
1 weston thermometer S 5.00
1 1.0.F. tunnel 2500.00
Misc. items outside 1000.00 -
_ $ 58,510.75
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HOLD‘ HARMLESS AND
INDEMNIFICATION AGREEMENT

WHEREAS, Valley Trout Farms, Inc. [Valley Trout] is
purchasing all the assets and other property of Marine Protein
Corporation [Marine Protein], Aquaculture Industries, Inc.
[Aquaculture] and Magic Springs, Inc. [Magic Springs];

WHEREAS, the purchase agreement among Valley Trout, Marine
Protein, Agquaculture and Magic Springs obligates Valley Trout to
assume all the obligations arising out of or in connection with
the facility located.in the Town of Hagerman, State of Idaho; and

WHEREAS, the parties have attempted to list all such obli-
gations in said purchase agreement and in Schedule B to said
agreement; and

WHEREAS, Marine Protein, Aquaculture and Magic Springs
have represented in said agreement that neither they nor their
officers or directors have any knowledge or suspician whatsoever
of the existence of any claims except those listed in said agree-
ment and Schedule B thereof; and

WHEREAS, the premises in Idaho have been under lease
since November 1, 1976 to Valley Trout and Marine Protein,
Aquaculture or Magic Springs have had no direct involvement in said
premises; and

WHEREAS, the possibility, however remote, exists that
there are obligations arising out of or in connection with the

facility, which are presently unknown to the parties,

‘SQ@M C



. IT IS AGREED THAT &alley Trout will indemnify and hold
harmless Marine Protein, Aquaculture, Magic Springs and any of
the present or former officers or directors thereof in the event
that a claim is made against any or all of them, which claim
arose out of or in connection with the operation of the Magic

Springs facility in Hagertown, Idaho.
VALLEY TROUT FARMS, INC.

By

MARINE PROTEIN CORPORATION

By

AQUACULTURE INDUSTRIES, INC.

By

'MAGIC SPRINGS, INC.

By




CONSENT TO TERMINATION
OF LEASE

Marine Protein Corporation, a Delaware Corporation,
Aquaculture Industries, Inc., an Idaho Corporation, Magic Springs,
Inc., an Idaho Corporation and Valley Trout Farms, Inc., an
Idaho Corporation, consent without penalty to any party to the
termination as of November 29, 1977 of the leasehold interest of
Valley Trout Farms, Inc. in the real and personal property described
in the lease between:-Valley Trout Farms, Inc. and Magic Springs,
Inc., a wholly owned subsidiary of Aquaculture, Inc., which is a
wholly owned subsidiary of Marine Protein, Inc., which lease was
executed by Valley Trout Farms, Inc. on November 9, 1976 and Magic
Springs, Inc. on November. 15, 1976 and which lease was of a term,
commencing November 1, 1976 and expiring May 31, 1978.

MARINE PROTEIN CORPORATION

[corporate seal]

By

AQUACULTURE INDUSTRIES, INC.

[corporate seall

By

MAGIC SPRINGS, INC.

[corporate seal]

. By

VALLEY TROUT FARMS, INC.

[corporate seal]

B
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR TWIN

RANGEN'S INCORPORATED,

Plaintiff,

vVSs.

MARINE PROTEIN INCORPORATED,
JOHN GIANNETTI, THOMAS W. EVANS,
AND JOHN DOE DIRECTORS, AND JOHN
DOE OFFICERS,

Defendants;

IT IS HEREBY STIPULATED and

counsel for the parties hereto that

FALLS COUNTY

Civil No. 28227

STIPULATION

.
.

X
agreed by and between the

the within action is dis-

continued with prejudice with respect to defendants Marine

Protein,

Doe Directors,

Incorporated, John Giannetti,

Thomas W. Evans, John

and John Doe Officers.

ROBERT C.
Buhl,

WEAVER

Idaho

For Plaintiff

DALE G. HIGER

Eberle,

Berlin, Kading, Turnbow &

Gillespie

Boise,

Idaho

For Defendants

Selodude B
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B 1 1:1—CGeneral Release by Corporation. o ey JULIUS BLUMBERG, INC., LAW BLANK PUBLISHERS
80 EXCHANGE PL. AT BROADWAY, N. Y. C. 10004

@

T all to el these Presents shall rome o ay Olnnrprt’t,é
Ko That

RANGEN'S INCORPORATED
A corporation organized under the laws of the State of Idaho , as RELEASOR,

in consideration of the sum of

one dollar | ($1.00 ),

received from

Marine Protein Incorporated, John Giannetti, Thomas W. Evans
and John Doe Directors and John Doe Officers
g = as RELEASEES,
receipt whereof is hereby acknowledged, releases and discharges the RELEASEE, RELEASEE’S heirs, executors, adminis-
trators, successors and assigns from all actions, causes of action, suils, debts, dues, sums of money, accounts, reckonings, bonds,
bills, specialties, covenants, contracts, controversies, agreements, promises, variances, frespasses, damages, judgments, extents,
executions, claims, and demands whatsoever, in law, admiraltyg;or equity, which against the RELEASEE, the RELEASOR,
RELEASOR’S heirs, executors, administrators, successors Ahd:aséigns;hereafter can, shall or may, have for, upon, or by reason
of any matter, cause or thing whatsoever from the beginning of the world to the day of the date of this RELEASE.

Whenever the text hereof requires, the use of singular number shall include the appropriate plural number as the text of
the within instrument may require.

This RELEASE may not be changed orally.
In Wituess mt}PI‘PHf, the RELEASOR has caused this RELEASE 10 be executed by its duly authorized officers

and its corporate seal to be hereunto affixed on 19

In presence of:
RANGEN'S INCORPORATED

STATE OF , COUNTY OF 5.1

On 19 before me personally came
to me known, who, by me duly sworn, did depose and say that deponent resides at

that deponent is the of
the corporation described in, and which executed the foregoing RELEASE, that deponent knows the seal of the corporation,
that the seal affixed to the RELEASE is the corporate seal, that it was affixed by order of the board of

of the corporation; and that deponent signed deponent’s name by like order.




-

DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO: COUNTY OF TWIN FALLS

______________________________________________ X
NORMAN STANDAL, H
Plaintiff and : Case No. 27275
Counterdefendant,
-—against- : STIPULATION
MARINE PROTEIN CORPORATION, :
Defendant and :
Counterclaimant.
______________________________________________ X

IT IS HEREBY STIPULATED and agreed by and between
the counsel for the parties hereto that the within action is
discontinued with prejudice with respect to defendant Marine
Protein and the within counterclaim is dismissed with prejudice

with respect to counterdefendant Norman Standal.

SMITH & BEEKS

By:

PAUL M. BEEKS
Attorneys for  Plaintiff and
Counterdefendant

EBERLE, BERLIN, KADING, TURNBOW &
GILLESPIE, CHARTERED

Dated: November ,1977 By

DALE G. HIGER
Attorneys for Defendant and

Counterplaintiff

SQ/M—M‘C
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B 14 O—General Release—Individual: 6-76 S JULIUS BLUMBERG, INC., LAW BLANK PUBLISHERS
i # EXCHANGE PL. AT BROADWAY, N. Y. C. 10004

Py

@n all to whom these Preseuts shall rome or may Conrern,
Kuonmr That

NORMAN
© STANDAL as RELEASOR,
in consideration of the sum of one dollar

received from (¢ 1.00 ),

MARINE PROTEIN CORPORATION
as RELEASEE,

receipt whereof is hereby acknowledged, releases and discharges Marine Protein Corporation, its
present and former of%lcers and directors

", the RELEASEE, RELEASEE’S heirs, executors, adminis-
trators, successors and assigns from all actions, causes of acnon, suits, debts, dues, sums of money, accounts, reckonings, bonds,
bills, specialties, covenants, contracts, controversies, agreements promlses variances, trespasses, damages, judgments, extents,
executions, claims, and demands whateoever in law, admiralty -or equity, which against the RELEASEE, the RELEASOR,
RELEASOR'’S heirs, executors, administrators, successors and a551gns ever had, now have or hereafter can, shall or may, have
for, upon, or by reason of any matter, cause or thing whatsoever from the beglnmng of the world to the day of the date of this

RELEASE.

Whenever the text hereof requires, the use of singular number shall include the appropriate plural number as the text of
the within instrument may require.

This RELEASE may not be changed orally.
In Witness MWherenf, the RELEASOR has hereunto set RELEASOR’S hand and seal on the
day of 19
In presence nf
.................................................................................................. LS.
NORMAN STANDAL

STATE OF , COUNTY OF 8.

On 19 before me
personally came

to me known, and known to me to be the individual(s) described in, and who executed the foregoing RELEASE, and duly
acknowledged to me that  he executed the same.

If the party making payment is not the same as the party released, delete words “os RELEASEE™ and add names of parties released after the word “‘discharges.”’



Second: with full and unqualified authority to delegate any or all of the foregoing powers to any
person or persons whom my attorney('s)-in-fact shall select.

Third: This power of attorney shall not be affected by the subsequent disability or incompetence of
the principal.

Fourth: To induce any third party to act hereunder, I hereby agree that any third party receiving a
duly executed copy or facsimile of this instrument may act hereunder, and that revocation or termination
hereof by operation of law or otherwise shall be ineffective as to such third party unless and until actual
notice or knowledge of such revocation shall have been received by such third party, and I for myself and
for my heirs, executors, legal representatives and assigns, hereby agree to indemnify and hold harmless any
such third party from and against any and all claims that may arise against such third party by reason of
such third party having relied on the provisions of this instrument.

STATE OF NEW YORK )
T S5s5.:
COUNTY OF NEW YORK)

On the 29th day of November , 1977, before me personally
came THOMAS W. EVANS, to me known, who, being by me duly sworn,
did depose and say, that he resides at 133 East 64th Street,

New York, New York 10021 ;7 that he is President of MARINE
PROTEIN CORPORATION, AQUACULTURE INDUSTRIES, INC. AND MAGIC
SPRINGS, INC., the corporations described in and which executed
the foregoing instrument; that he knows the seals of said
corporations; that the seals affixed to said instrument are such
corporate seals; that they were so affixed to said instrument by
order of the Board of Directors of said corporations; and that he
signed his name thereto by like order.

. L
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S BLUMBERG. INC.,, LAW BLANK Punusuzl;}
BCHANGE PL. 47 BROADWAY, N. Y. C. 10004

T 44—Siatutory Short Form of General Powr
Diwbility Cleuse, if not desired cross o;

Juu
BO

Notice: The powers granted by this document are broad and sweeping. They are defined in New York
General Obligations Law, Article 5, sections 5-1502A through 5-1503, which expressly permits the use of any
other or different form of power of attorney desired by the parties concerned.

Zinotw Gl Hlen bp ThHese Presents, which are intended to constitute a GENERAL POWER
OF ATTORNEY pursuant to Article 5, Title 15 of the New York General Obligations Law:
MARINE PROTEIN CORPORATION, a Delaware corporation, AQUACULTURE
ThatI TNDUSTRIESelN¥Gesimn@l Idaho corporation and MAGIC SPRINGS,INC., an
sodsstsapdif o COTPEIETIOn a1l of vhich have nelr princizal place of
business at 575 Madison Avenue, New York, hereinafter collectively
known as the "Principal"

do hereby appoint Richard B. Marrin or Dale G. Higer, or either of them
acting severally,

my attorney(s)-in-fact TO ACT

(a) If more than one agent is desigmated and the principal wishes each agent nlone to be able o exercise the power conferred, insert in
this blank the word “severally”. Failure to make any insertion or the insertion of the word “jointly” will require the sgents to act jointly.

First: in my name, place and stead in any way which I myself could do, if I were personally
present, with respect to the foHoving: matters as each of them is defined in Title 15 of Article 5 of the
New York General Obligations Law to the extent that I am permitted by law to act through an agent:

{Strike out and initial in the opposite box any one or more of the subdivisions as to which the principal does NOT desire to give the agent
authority. Such elimination of any one or more of subdivisions (A) to (K}, inclusive, shall automatically constitute sn elimination also of subdivision

(L).]

To strike out any subdivision the principal must draw a line through
the text of that subdivision AND write his initials in the box opposite.

(A) real estate tranSactions; ... [ 1
(B) chattel and goods transactions;. ... { 1
(C) bond, share and commodity transactions;........| 1
(D) banking transactionS; ... [ ]
(E) business operating transactions;.................| ]
(F) insurance transaCtionS; ... [ 1
(G) estate £ransactions;. ... ... [ ]
(H) claims and Iitigation; . ... { i
(I) personal relationships and affairs; ... [ ]
(J) benefits from military SEIVICO ool [ ]
(K) records, reports and statements; ... [ 1
(L) all other Mmatters; oo { ]

insofar as the above powers relate to a sale pursuant to and subject
to the terms and conditions of an Agreement between the Principal and
Valley Trout, Inc. dated as of November 29, 1977, and other documents
and resolutions related to the said sale.

. [ Special provisions _:md Jimitations may be included in the statutory short form power of attorney only if they conform to the requirements
of section 5-1503 of the New York General Obligations Law.]



Ti4 Idaho
by a private person for his own henefit,
that permanently and continuously culs
off the littoral owner's access to the lake
at that point constitutes an unreasonahle
interference with the upland owner’s lit-
toral rights and may properly be en-
joined.” 95 Idaho at 555, 511 P.2d at
1331 (footnoles omitted).

The language in West, although not cssen-

tial to its decision, was nevertheless in

agreement with the holdings of this Court
in earlier cases such as Shephard v. Cocur

d'Alenc Lumber Co., 16 Idaho 293, 101 P.

591 (1909), in which this Court said:

“The [tlumber company, which had heen
using the waterfront adjacent to the
plaintiff respondent Shephard's land for
storage and boom purposes,] cannot faw-
fully appropriate respondent’s property to
its own use in this manner. 1 il is in
neerld of this water front for storage and
boom purposes, it must acquire the right
to the use in a fawful manner. To allow
it to appropriate and use the waterfront
along respondent’s properly in such a
manner as to prevent her ingress and
egress might deprive respondent of the
principal use and benefit of her property
and take from the property its chief val-
ue.  Whether this right of ingress and
egress is of any particular value to ve-
spondent or not can make no difference
to the appellant; it is a property right of

6 PACIFIC RI‘)P()I{;I.“(. 2d SERIES

respondent’s that must be respected, and
she had a®perfect right to resort to the
court for the remedy she sought in this
case. The injunction was properly issued,
and the judgment of the trial "court
should be affirmed . . .." 16 Idaho

at 267, 101 P. at 593,

The language in these cases shows that the
owner of properly riparian or littoral to
navigable water may enjoin Lhe obstruction
of the navigahle waler which prevents her
access to the properly via the navigable
waler and that this right attaches to every
riparian or littoral point. In this case, the
plaintiff Hull was cut off from all access to
her property via the estuary. The court’s
remedy was proper to protect her property
rights and the rights of the general public
to navigation in the cstuary.

Judgment affirmed.  Costs Lo respon-

dents.

MeFADDEN, €. J., and DONALDSON,

SHEPARD and BISTLINE, JJ., concur.
W
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JOHiN CTUONER
OFFITIAL COUNT ROV ORIER it ;
TWIN FALLG TROAYO 63201
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

IN THE MATTER OFF THE APPLICATION )
FOR PERMIT NO. 3067072, NORMAN )
STANDAIL AND GRORGE LEMHON, AN ) CASE NO. 24011
APRPLICATION POR PERMIT NO. 36-7085)
RODERT BRLILLTORD, PLLSIDENT OF ) MEMORANDUM OPINION
BAAILSYFORD BROTHERS, INC., AN )

)

)

IDAHO CORPORATION,

The above-entitled matter is before me for decigion
under the provis@ons of Scction 67~5215, Idaho Code, providing
for judicial review of administrative orders. I have been
furnished with a copy of pleadings, affidavits, various
letters and other written documents filed with the Department
of Water Administration of the State of Idaho and the bricfs
of counsel gubmitted to that Department in its "permit files
Nos. 36~7085 and 36-7072." By stipulation of counsel and the
appropriate statutes, I am given authority to conduct a

judicial review of the above-entitled matter based upon the

record set out akove.

Section 67-5215(gy), Idaho Code, provides some guide
lines for this judicial review, namecly, "the Court shall not
substitute its judgment for that of the agency as to the weigh
of the evidence on questions of fact.” And unless the rights

of Breilsford Brothors, Inc., have been prejudiced because the

Department's Findings of Fac+e, Conclusions of Law, and Order

[
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JOHN C. TUCKER
OFFICIAL COURT REPORTER
TWIN FALLS, IDAMO 03301
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sion of Law as distinguished from a Finding of Fact. 1In any

concede this, I do not see why either party should complain

t

are "in violation of Constitutional or statutory provigions"
or "Affcctcd by other error of law" or "¢learly erroncous in
viey of # ® % * the whole record," I anm reguired to affirm

the Department's decision.

Fact No. VIIX vhicli~appz2llant states ig not based upon factyg
in the record. Howover, this partioulax Finding of Fact is
alnost a verbatim transcript of Paragraph 7 of the affidavits
of Norman §. Standal and George Lemmon dated June 23, 1970,
and -June 16, 1970. The agency aﬁparently gave enough weight
to this portion of the affidavits to transform it into a
'inding of ract. I do not believe I have aﬁthority to su5~
stitute my judgment for that of the Dopartment in this regard.
Agsignment of Error No. 2 complains of the failure of
Finding of Fact No. I¥ to find that Standal's and Lewmon's
application for permit wvas made for speculative purposes. Sincée
I ha%e reémntly been "burned" because of my inability to

distinguish a Finding of PFact from a Conclusion of Law (see

Warner C. Mills v. James G. Holliday, Capital Reports, Vol.is,
this particular Assignment of Error has reference to a Conclu-

event: Finding of Fact IX does set forth that "applicants
(Standal and Lemwon) did not own or have any right to use of
occupancy of the land where they intended to use the water" at

the time their application was filed. Since both parties

about it now turning up as a Finding of Fact.
Assignments of Error Nos. 4 and & go to the heart

of Brailsford Brothers, Inc., complaint mentioned in the

P
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OHN C TUCKE
STFFICIAL COURY BEPOR LN »
(WIN FALLSG, IDANHO 83301
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foregoing paragraph, and that is Conclusion of Law No. 2 in
which the Department held that the failure of the applicants
for permit to have any interest in the real property on which
they intended to use the water applied for will not, in and of
itself, support the conclusion that the application for permit
was made for speculative purposes. I have no quarrel with the
Department's conclusion.

It geems to me that to hold otherwise would placé a
much too narrow definition upon the phrasce "speculative
purposes.” Whether the venture is speculative depends almost
entirely upon the true intentions of the appliéants. Those
intentions mzy be hidden away ih the minds of the applicants,
but judges and juries frequently determine an individual's
intention by considering the person's acts, communications,
and myriads of surrounding circumstances. It seems to me that
ownership or lack of ownership of the land upon which the watey
is to be used is just one of the many circumstances to be
considered in arriving at the applicants' intentions on fhe
road to the ultimate question of speculation. I believe the
facts and circumstances considered by the Department, includinyg
the lack of interest in the land on which the water .is to be

used at-the time of filing, is sufficient to support the

conclusion that this is not a speculative venture so far as
Standal and Lemmon are concerned.

Assignment of Error No. 3 goes to the failure of the
Department to find that applicants will be unable to benefi-

cially use the amount of water applied for on fiftecen acrxes

4

0f land. The proposed use of most of the water applied for wap,
until recent years, a urijue use -- it is nponconsumptive use.

I do not believe the amount of water which can be beneficially
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isfictorily bes detexmined at this time except within very

%

used in tho production of fish on 15 acres of ground can gat-

broad limits, and I do not balieve that the Department went
beyond thege broad limits in ito order, Upon proof of benc-
ficial u3ac, the precise amounﬁ of water n=edecd can be deteri
mined with some dogree of precision and therecafter awarxded.
Until that time, however, I do notvtﬁink thz Department is in
error in allowing 100 c/f/s.

I believe that what has already been sald takes care
of Assignuent of Exror Nos. 6 and 7.

It scems to me that application-No. 36-7085 was made
in good faith and that the decision of the Department should
be and is affirmed,.

Dated this 12th day of &April, 1971,
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINTISTRATION
OF THE

STATE OF IDANO
IN THE MATTER OF THE APPLICATION FOR PERMIT

NO. 36-7072, NORMAN STANDAL AND GEORGE LEMMON,

ROBERT BRATLSFORD, PRESIDENT OF THE BRAILSFORD

)
)
)
)
and APPLICATTON FOR PERMIT NO. 36-7085, ) CRDER
)
)
)
BROTHERS, INC., an IDAID CORPORATION. )

)

The Mrector of the Bepartment of Water Admlnlatration, State of Idaho,
having entered Findings of Fact and Conclusions of Law heroip, hereby enters
the following ORDIR thereon.

NOW THEREFORE T'T IS HERERY ORDERED:

1. That Application No. 36-7072 be and is hereby approved and that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tions for the use of water f§om the same source.

2.  That Appllcation No. 36-7085 he and is hereby approved nnd that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tors for the use of water from the same source and to the right of the holders
of Application No. 36-7072 to procced under a Permit to he issued thereon to
divert and apply waters from the same source of supply to beneficial:use.

1. That the Applicants to Application No. 36=7072 he given a period of
two vears [ron the date of the issuance of a Permit thereon to construct the
facility and apply all the water to beneficianl use with the understanding that

an extension of time could be granted under Idaho Code, Section 42-218.

LT

4. That the Applicants to Application No. 36-7085 be given a period of

four years from the date of the issuance of the Permit thereon to construct the
facility and apply all the water to beneficial use with the understanding that

an extengion of time could he granted under Idaho Code, Section 42-218.

(s

That the Permits to be issued on Applicatlons 36-7072 and 36-7085 shall
be subjoct also to the Lollowine conditions:

A.  That nedther of the Permits be assigned or sold without written
consent of the Department of Water Administration and that failure to

receive such consent will be deemed by the Department of Water Admini-




stratfion to be admission that the Permlt so so0ld or assipned

was obtained for speculative purposes and as such wili be subject

to cancellation.

B. That permanent measuring devices of a type approved by the
Department of Water Administration be placed and maintained at such
locations as to accurately measure the amount of water diverted to
the project and the effluent from the project.

C. That the applicants shall take all reasonable precautions in
corstructing the diversion works and hatchery facilities to protect
tdv public interest in the enjoyment of the aesthetic and recreation
quality of the springs and stream channels. Plans and specifications
showing the location and type of structures to be installed and method
of construction shall he submitted to this office -for approval. The

use of or alteration of stream channels shall be subject to all appli-

cable provisions of state and federal law.

DATED this ~§2i23fday of November 1970.

I 7O
s W all

I2)

R. KT HTGGTNS
Dircctor

L2 ey [/

o s S



E! gl aersee

STATE O IDATIO
DEPARTMINT OF WATER RESOURCIuS

APPLICATION FFOR EXTENSION OI" TIME

State of New Hampshire ) '
County of Rockingham ) Permit No. _35-7072
John Giannetti, President of . i
Aquaculture Industries, Inc. ol ppx 326, Hagerman
(name) (auddress)
State of Idaho , being first duly sworn, upon his oath deposes and says:
Inc.

Aquaculture Industries,
That ke /As the holder, or the duly authorized agent of the holder *, of Permit to

.

Appropriate the Public Waters of the State of Idaho No, 36-7072

That under the terms and conditions of said permit, work thereunder was required

December 1 , 19 75

to be completed on or before
Aguaculture Industries, Inc.

That ¥ has heretofore performed the following work described under said pérmit:
Constructed a collection and diversion work and several raceways

for fish cultivation where water is to be beneficially applied.

Costing $ 347,840 00
Aguaculture Industries, Inc. :

That he’isqmmble to complete the remainder of the work within the required time for
See Attached Sheet

the following reasons, to-wit:

Wherefore, he asks that the Department of Water Resources extend the time for the
one year after , 19 .

completion of obligations under said permit to

the Supreme Court files its opinion in Ritter.
YR .«
Acorberse -.L?W‘
(signature) *

October ,19 75,

Subscribed and sworn before me this /<t day of

::'//’,//'7 .7 :’_///ﬂ
o L Zf//// "

seal L///,chin.ry Public resfding at
Derry, New Hampshire 03038

My commission expires 9/23/78

ACTION OF THE DEPARTMENT OI' WATER RESOURCES

I, A. KENNETH DUNN , Director of the Idaho Department of Water Resources,
The time within

hereby approve the above application for extension of time.
which to submlt proof of beneficial use of water has been extended to December 1, 1978.

Witness my hand this é day of November , 19 75
/(7¢§ d A/;7;£22Q%“27L//

~ r"'/, # R T
: Eﬂncohyf A. KENNETH DUNN
Administrator, Operations Division

* II'" OTHER THAN HOLDER, Power of Attorney must be supplied. Torms ars available
through the Department of Water Resources, State Capitol, Boise, Idaho 83720,

-
*
>
!
3
[
f
"
v
I
v
*

L.



. WARRANTY DEED
For Value Recelved Aquaculture Industries, Inc., & Corporation,
» Idaho.

Harcinafter called the Grantor, hereby grants, bargainn, :ellu
and conveys unto

Valley Trout Farms, Inc., a Corporation,

Horeinafter called the Girantees, the following described real
property located in Sections Five (5), Seven (7), and Eight (8),
Township Eight (8) South, Range Fourteen (14) Fast, Doise
Meridian, Gooding Ccunty, Idaho. and mora particularly described
as follows, to-wit: SRR

In the Southwest Quarter of the Southwest Quartar
(8W 1/4 89 1/4), of sald Section Five (5); Beginning at
the Southwest (SW) corner of +ald Section Five (5)1 ‘4f
thence north on tha West line of .saild Section Five (5)°
to a point one hundred (100) feebt north of the precipice
of the upper Rim Rock of Snake Rivei Canyonj thence = )
toutheasterly paralleling the said xim rock at a distance
of one hundred (100} fee to a‘point.one ‘hundred (100)" ]2
+ feat.east of the intersection of the south line of uaid
ssarticndriva (5)with the, pxectpica of the uppor Rim./
nock of Snake - ‘Rivern’ Canyon: ‘thence weat along. the south
lina of, aai Begt on“Five’(S Lo' ha’ point of -beginning.

Lot One g

L rn Lot onei {1y of ‘Baid ‘Se. Sdon Fight (8)
I portion: ‘of weaid Lot One (l)flying south and west of. al
lxne 193 rihndtaw Hollows!
L : 1ghbs(8)wAwhivh is one
N hundr&d (lﬂﬂ}ﬁ'([ st oL, the’ inﬁaraactibn of said
horh lihathhhiﬂh ppa. ‘\? ‘Reck o 8 ak@ hiveff

Lhadstu drﬁ t by LQua;
'f(ﬂa 1/4'Nw l/d)m aaid Baction Elght'"(#) :. All that -
Lportion’of tha Qaid\Northeant Quarter of the Northwest |
peiQuarter ((NE'1/4 W 1/4) lying south and west of a line
.deseribed as follows: Beginning at a point on the west
line of paid subdivialon which is one hundred (100) feet
north of the intersecction of sald line wit the upper
Rim Rock of Snake River Canyon; thence southeasterly
paralleling said Rim Rock at a distance of one hundregd
(100) feot to a point on tho south line of said sub-
division which is onea hundred (100) feet ecast of the
intersection of said south line with the upper Rim Rock
ATl of Bnake River Canyon.

STATEortuA;;,couwv\nrnoﬁgvmn an

Filnd tor rocord 1 tha re junar ol /L)} Llﬁc}ﬂ ‘71m¢ .p,mwwg/
,.f/' m/;?) pot #[ o'cle " ‘} M phiie /'ﬂ{\{,qw
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Excepting therafrom all waters heretofore lawfully
appropriated and used by Dwight E, Stacy and his pre-
der >ssors in interest on lands across Snake River for
irrigaticn and domestic usen, which water appropriation
was initiated by a Water Notice by Maranda A. Herron,
dated December 10, 1901, and recorded in Book A of
Water Rights, Page 412, Records of Goodina County, Idahq
which Water Right was defined and limited by an instru-
ment dominated as "Definition and Limitation of Water
Right” between Idaho Power Company, Dwlght E. Stacy and
Stennece Stacy, executed on October 24, 1977, recorded
in the records of Gooding County, Idaho, in Books 2 of
Water Rights at paga 409,

Together with an casement or right of way for road
described as followsa: Commencing at the 40-corner in
the ecast boundary of said Section Six {6), which said
corncr is the northeast corner of Lot Eight (8) of said
section; thence west along the north houndary line of
said lot to the upper Rim Rock of the Snake River Canyon|
thence southeasterly along the line of an old roadway

or grade formerly uscd over sald Lot Eight (8) to the
premises above conveyed.

TO NW"VE AND TO 1OLD, the said premises, with their
appurtenances unto the sald Grantee and to the Grantee's heirs
and assigns forever. And the Grantor docs hercby covenant to
and with the said Grantee, that the Grantor 18 the owner in fee
simple of said premiser; that they are free from all incumbrances
except as above described and that Grantor will warrant and
defend the same from all lawful claims whatsoever.,

| Dated:

STATE OF NEW YOnNK
| COUNTY OF NEW YORK

On the 29th day of November, 1977, hefore me personally
j came THOMAS W. EVANS to me known, who, heineg by me duly sworn, didg
depose and say that he is the Presidont of Marine Pratoin Corpora-
tion, Aquaculture Industriecs, Inc. and Magqic Sprinags, inc., the
corporations described in and which executed the foreqoing inatry
ment; that he knows the seal of said corporations; that the neal
affixed to said instrument is such corporate seal: that it wan so
waffixed by order of the board of directors nf said corporation,
¢ dnd thdt/he signed his name thereto by like order,
PN

‘“”““‘“4““123?5«
«mtwquﬁ{d &
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RITTER v. STANDAL

Cite as 566 P.2d 760
should enter a specific finding 1o that of-

fect, (The court found that “the motives
and eredibility of the witnesses are in jssue
0" but did not resolve that issue.)
Thus, the court must remand the case for a
clarification as to the basis for the distriet
court’s finding and for such further evi-
dence as cither side may present.

Reversed and remanded.

DONALDSON, BAKES and BISTLINE,
JJ., concur.

SHEPARD, J., dissents without opinion.

g KLY HUMBER SYSTEM

(o)

98 Idaho 446
W. W, RITTER and Marjorie K. Hull,
Plainiiffs-Respondents,

A\
Norman S. STANDAL and George H. Lem-

mon, and Aquaculiure Industries, Inc., a
corporation, Defendants-Appeliants.

No. 11971.
Supreme Court of Idaho.

July 12, 1977

Riparian and neighboring landowners
brought an action to require that owners of
land on an estuary of the Snake River re-
move a fish farm from the estuary and
restore it as nearly as practical to jts natu-
ral condition. The Fifth Judicial Distriet
Court, Gooding County, Sherman J. Bedi-
wood, J., granted the relief praved, and
defendants appealed. The Supreme Court,
Bakes, J., held that: (1) the estuary was
navigable: (2) a water lirense olilained by
defendants did nol permit (hem 1o con-
struct the fish farm, and (3) obsbruction of
the estuary constituted a nuisance.

Affirmed.

566 P.2d—17

Idaho 764
1. Navigable Waters = (7))

was navigable was supported by evidenee
that estuary had been used by boaters for
fishing and had served as highway for boat-
ing, hunting, pienicking or sigghtsceing,
that six-inch log could he floated ine
LC. §§ 36907, 36 1601

Finding that estuary of Snake “River

and
stuary,

2. Fish e=5(1) .

Approval of water license application
by owners of property near estuary on
Snake River, which authorized them to dj-
vert waler from springs to apply to benefi-
cial use in ponds of their fish farm, did not
constitute consent of sovereign Lo construet,
fish farm in estuary, since authority to con-
sent to construction of ponds in estuary was
vested elsewhere by statute. 1.0 §§ 42
18014, 42 3801 et ser., 42-3803(h), 58-101 et
sei, B8 =104, 58 142 et seq., 58 -143(a), 58-
144, 58146, 52151 Const. art. 9, §§ 7, 8.

3. Navigable Waters = 39(5)
Construction of fish farm in navigable
estuary of Snake River was statutory nui-
sance in that it obstructed free passage of
such estuary;  where riparian landowner
was deprived of right of ingress and egress
to her property via such estuary, she had
right to bring action to ask court for abate-

ment of sueh nuisance. .G §§ 52-101,
52-204, 52-302.

4. Navigable Waters = 39(3)

Riparian or littoral property owners
upon navigable waters have right to unob-
structed access to navigable waters along
entire length of their waterfront, and may
enjoin persons obstructing their waterfront
or access to their waterfront from contin-
ved obstruction.

William L. Vasconeellos and Dale (. Higz-
er of Eberle, Berlin, Kading, Turnhow &
Gillespie, Boise, for defendants-appellants,

Bert Larson of Parry, Robertson, Daly &
Larson, Twin Falls, Iddward W, Clyde of
Clyde & Pratt, Salt Lake City, Utah, for

plaintiffs-respondents.




daho

770
BAKES, Justice.

The controversy in this action arose out
of the copstruction of a fish farm in an
estuary of"the Snake River in the Thousand
Springs area. The defendants Norman S.
Standall and George H. Lemmon originally
owned and constructed the fish farm: the
defendant Aquaculture Industries, Inc., was
added as a defendant after it acquired an
interest in the fish farming npomti(m The
plaintiff Marjorie Hull owns land riparian
to the estuary and to the Snake River. The
plaintiff Ritter owns land bordering Hull's
jand and other land in the area. The de-
fendants have appealed to this Court from
the judgment and order of the trial court
that they remove the fish farm from the
estuary and restore the estuary as nearly as
practical to its natural condition. We af-
firm.

In its westerly flow (hrough southeentral
Tdaho the Snake River is confined for sever-
al miles to a deep canyon with voleanic rock
walls, Toward the downstream or westerly
end of this gorge, a large number of springs
flow from the northern canyon walls with
water whose source is believed to be in the
sinks of the Lost River Basin some one
hundred to one hundred and fifty miles to
the northeast. These springs, for which the
Thousand Springs arca was namud, have
tong been recopnized as a unique scenic and
geological attraction, as shown in Exhibit
20, Vol. 85, The National Geogr aphic Maga-
zine, “Idaho Made the Desert Bloom.” pp.
641688 (June, 1944). One of these springs,
Bridal Veil Springs, whose flow exceeds 200
cubic feet per second, was the principal
source of non-Snake River water in the
estuary in question. Before the fish farm
was constructed water from Bridal Vel
Springs and other nearby springs and from
the Snake River filled the estuary's long,
narrow channel, which ran roughly paralle]
to the Snake River and extended approxi-

mately 1,000 feet from the springs in the

1. The 1976 lepislature extensively revised and
wholly 1(‘((»(1111(\(1 Title 36 of the ldaho Code in
chapter 95 of the Session Laws. The fegista-
ture provided in that Session Law that 1.
§ 36 907, quoted in the text, would remain in
effe({ untit January 1, 1977, That same Ses-

566 PACIFIC I{I‘Jl’():l{'I‘I‘ZI'(, 2d SERILES

canvon will to the estuary’s confluence
with the Shake River. The construction of
the fish farm completely filled in the lower
end of the estuary and left Hull's land,
which was riparian to the upstream end of
{he estuary, with no outlet through the
estuary to the Snake River. The filling in
of the estuary prevented all boat traffic
from the Snake River to the foot of Bridal
Veil Falls.

Based upon a finding that the estuary in
question was navigable, the trial court con-
cluded thal the construction of the fish
farm in the bed of the estuary, preventing
its use as a public highway, was a nuisance
and was in violation of the plaintiffs’ and
the public's right to use the estuary as a
public highway. The court enjoined the
defendants their fish
ponds and dams within the natural channel
of the estuary and ordered them to remove
the dams and obstructions from the estuary
and to restore the channel as nearly as
practical to its natural condition. The de-
fendants appealed, contending in their as-
xl;:nmont“, of error that the following dis-
trict ('omt findings or conclusions were in
orror: (1) the estuary was navigable; (2)
the I)vp‘u'tm(‘nt of Water Administration
had not authorized the obstruction of the
estuary; (3) the Department of Water Ad-
ministration could not authorize the ob-
struclion of the estuary; and (4) the ob-
struction of the estuary was a public nui-
sance which the defendants had to remedy
by reqtormg the estuary to its natural con-
dition. e address the assignments of er-
ror in that order,

from maintaining

[1] The navigability of the estuary. Al
(he time the fish farm was constructed and
while these proceedings were in the district
court, the statutory definition of navigabili-
ty for purposes of fishing was found in LG
§ 95 907.1 This section provided in pertl‘
nent part:

sion Law enacted a new LC. § 36 1601, effec

tive on January 1, 1977,

pertinent part:

361601,
reation.

Public waters—Highways for rec-

T

which provides in
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e

36-907. Navigable streams for fishing,
—For the purpose of this act, the follow-
ing streams or parts of streams are tde-
clared  navipable streams: .
Snake River as far up as Big Springs, the
south fork of Snake River as far up as
the Wyoming state line; . and
every other stream or part of a stream on
which logs or timber can he floated to
market or the place of use during the
high water season of the year. For the
purpose of this act, logs and timher are
defined as any cut timber having a diam-
eter in excess of six (6) inches: high
waler is defined as the time of year when
-the stream normally carries its greatest
volume.,”

Although the statutory definition referred
only to navigabilily of ‘streams for purposes
of fishing, it wasximilar o the common law
definition of navigability under state law
for other purposes, footnote 1, supra, and it
or its common law equivalenls have heen
gpplied to determine navigability both for
: purposes of fishing and for other purposes
such as recreation or commerce,  J iR
Southern Idaho Fish & Game Assoc. v Pica-
bo Livestock, Inc., 96 Idaho 360, 528 P.2d
1295 (1974).

The evidence introduced at trial showd
that during the past four decades the esty-
ary had been used by boaters for fishing

v and had served as a highway for boating,
hunting, picnicking or sightsecing.  Fup-
thermore, there was testimony from one of

(8) Navigable Streams Defined, Any stream
which, in its natural state, during normal
¢ high water, will float cut timber Having a
diameter in excess of six (G) inches or anv
other commercial or floatahle commodity or
I capable of being navigated by car or motor
propelled small craft for pleasure or commer-
. clal purposes is navigable.
"(b) Recreational Use Authorized Naviga-
ble rivers, sloughs or streams within the me-
ander lines or, when not meandered, between
the flow lines of ordinary high water thereof,
and all rivers, sloughs and streams flosving
through any public lands of the state shall be
open Lo public vse as a publie highway for
travel and passage, up or down stream, for
business or pleasure, and to exercise (he inci-
dents  of mvigation~boa(ing, swimming,
fishing, hunting and all recreational pur-
L poses.

the witnesses who had boated on the esti-
ary that a six inch log could he floated In
the estuary. This and other evidence sup-
ports the trial court's finding that the estu-
ary was navigable.

The appellants argue that the evidence
demonstrates that a downstream dam on
the Snake River had raised the lovel of (he
water al the estuary and it was this raising
of the water by the downstream dam which
led to any navigahility of the estuary.
However, the effect of the dam was not
entively clear from the evidence. There
was evidence Lo show that it had very fittle
effect upon the level of the water in the
estuary, and the trial court so found. In
any event, if the level of the stream at high
water in its natural stale is the test of
navigability, then there was substantial evi-
dence that prior to the construction of any
dams on the Snake River the high water
mark of the river during spring runoff was
probably higher than the level in the estu-
ary as the resull of the dam. Whether the
evidence is considered either hefore or after
dams, the evidence supports the [finding
that the estuary was™navigable. That find-
ing is not clearly erroncous and will be
upheld on appeal. LR.C.P. 52(a).

2] The defendants’ water license and
its bearing upon the defendants’ construe-
tion of the fish farm in the estuary. The
defendants’ next arguments concern their
contention that the approval of their water
ticense application, which authorized them

The tests of navigability set forth in the re.
pealed statute and the newly enacted statute
are apparently codifications of tests appearing
in decisions in this Court. The repealed statute
was apparently a codification of the common
faw test of navigability for purposes of use of
waters as public highways for commerce found
in decisions such as Mashburn v. St Joe Im-
provement Co., 19 1daho 30, 113 P. 92 (1911
and Idaho Northern Railroad Co. v. Post Falls
Lumber Co., 20 1daha 695, 119 P, 1008 (191 1),
while much of the tanguape of the newly enact-
ed statute appears to be a codilication of the
tests of navigability for fishing and other recre-
ational purposes set forth in Southern ldaho
Fish & Game Assoc. v, Picabo Livestock, Inc.,
96 1daho 360, 528 P.2d 1295 (1974).
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772 ldaho
to divert water from the springs to apply o
beneficial use in the ponds of their fish
farm, constituted the consent of the sover-
eign to construct the fish farm in the estu-
ary. However, the license which the de-
fendants received did not authorize Lthe con-
striction of the fish farm in the estuary
(indeed, there is nothing to indicate that
such a question was ever presented or con-
sidered in the application for a water
license), but even if the license had, the
water leensing authority, which was origi-
nally known as the Department of Recla-
mation, but whose name was changed to
the Department of Water Administration in
1970 and changed again to the Department
of Water Resources in 1974, 1.C. § 42-1801a,
soe footnole 1, Briggs v. Golden Valley
Land & Cattle Co., 97 1daho 427, 420, 516
24 382, 334 (1976), had no authoerity to
consent to the construction of the ponds in
the estuary because that authority was
vested elsewhere by statute.

Control of the heds of navigable streams
in Tdaho is under the authority of the State
Land Board and the State Board of Land
Commissioners, the bodies having general
conlrol over the public lands and navigable
waters of the state. Idaho Constitution,
Art. 9, 8§ 7, 8 1.C. §§ 58101 ef seq. In
1967 the legislature explicitly defined the
State Board of Land Commissioners’ au-
thority over lands in the beds of natigable
waters by enacting the following subseetion
of 1.C. § 58-104, which provides in pertinent
part:

“58-104. State land hoard-—Powers and

duties.—The state board of land commis-

sioners shall have power:

2. Since the time the fish farm was constructed
and this suit was initiated, the legislature has
passed at least two acts which would be rele-
vant to the disposition of this appeal were they
applicable. The first was 1.C. §§ 42-3801 et
seq., sometimes known as the Stream Protec-
tion Act, which was enacted in 1971 and be-
came effective on Jfuly 1 of that year. This act
regulates alterations of alt streams and chan-
nels of thig state, including navigable slreams
and channets, and puts the primary responsibit-
ity Tor administration of the act in the Depart-
ment of Waler Resources. However, 1O, & 42
3803(b) provides that permits for the alterna-
tion of a stream channel must show whether
the Department of Lands has authorized the

566 PACIFIC REPORTER, 2d SERIES

“9. To regulate and control the use or
disposition of lands in the beds of naviga-
hie lakes, rivers and streams, to the natu-
-al or ordinary high water mark thereof,
so as Lo provide for their commercial,
navigational, recreational or other public
use; provided, that the board shall take
no action in derogation of or seeking to
interfere with the riparian or littoral
rights of the owners of upland property
abutting or adjoining such lands; except
that when nccessary to provide for the
highest and best use of such lands for
commereial, navigational, recreational or
other public purposes, the board may ac-
quire the riparian or littoral rights of
upland owners by purchase or gift. The
term  ‘natural or ordinary high water
mark’ as herein used shall be defined to
he the line which the water impresses on
the soil by covering it for sufficient peri-
ads to deprive the soil of its vegetation
and destroy ils value for agricultural pur-

[

poses. .

This act clearly gave the State Board of
Land Commissioners, not the predecessors
of the present Department of Water Re-
sources, the authority to regulate and con-
trol the use of the beds of navigable waters.
The defendants have not cited any statutes,
nor have we found any statutes in our own
research, which at the time that the fish
farm was constructed vested in the prede-
cessors to the Department of Water Re-
sources any power or authority over the
beds of navigable streams? Accordingly,

alteration or whether an additional permit from
the Depariment of Lands is required before the
alteralion may proceed. i. e, it recognizes the
State Land Board’'s and the State Department
of Lands' constitutional and statutory authority
over the beds of navigable waters.

Thus. even if this act hac been in effect when
construction of the fish ponds bepan, it would
not have placed exclusive control over the at-
teration of navigable streams within the De-
partment of Water Resources or its predeces-
sors, and sote approval of the Department of

Waler Resources or its predecessors would not |

have constituted consent of the sovereign to fill
in the estuary bed.
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even if the defendants’ water license had
explicitly allowed them to construet the fish
farm in the estuary, which it did not* the
license would not have heen a valid congent
of the sovereign to construct the fish farm
in the estuary because another agency had
heen vested by statute with authority over
the bed of this estuary.

{131 Obstruction of navigable waters as a
nuisance.  1.C. § 52-101 provides the fol-
lowing:

“52~101.  Nuisance defined.—A nything

which unfawfully  obstruets

the free passage or use, in the customary
manner, of any navigable lake, or river,

stream, canal, or hasin, . . . is a
nuisance,”

The evidence clearly shows that the con-
struction of the fish farm in the estuary
was a nuisance as defined by 1.C.§ 52-101
because it obstrueted free passage of a nav-
igable estuary of the Snake River. ur-
thermore, any person specially injurcd by a
nuisance, whether it be a public or a private
nuisance, may bring an action (o remedy

Next, it is possible that this case could have
been covered by 1.C. §§ 58 142 et ceq., passed
in 1974, which concerns encroachment upon
navigable bodies of “relatively still or slack
water.,” LC. § 58-143(a). Although this act,
which became effective in April of 1974, pro-
vides that the State Board of Land Commis-
sioners is the administrative agency with au-
thonity to approve or disapprove of encroach.
ments upon the beds of navigable waters cov-
ered by the act, L.C. 8§ 58 144, 146, and fur-
ther provides that encroachments in existence
fess than five vears must be considered by that
board to determine whether thev shall be abat-
ed, 1.C. § 58-151, the act does not clearly pro-
vide that litigation under way at the time the
act bhecame effective concerning  such en-
croachments must end so that the question
coutd be transferred to the State Board of Land
Commissioners rather than continue to he con-
sidered by the courts. We will not construe
the act to retroactively deprive the courts of
jurisdiction over cases alreadyv before them
even if it would require that all other cases be
initiated in the administrative agency rather
than the courts. Therefore. even il the waters
i the estuary were “relatively still or slack
water,” the act would not be appticable to this
case,

1. The order of the dircctor of the Department
of Water Administration, dated Nevember 9,
1970, approving appellant’s application for per-
mit, stated in part:

the nuisance, 1O, § 52 2040 [0, § 52 }1)24
The nuisance in this case deprived the plain-
ULl respondent Hull of the right of ingress
and egress o her property via the estuary;
thus, she had a right under the statutes to
bring this action to ask the court for abate-
ment of the nuisance.

{41 Finally, the holdings of this Court in
other cases, although notl phrased in terms
of nuisance, make it clear that riparian or
littoral property  owners upon navigable
waters have a right to unobstructed aceess
to the navigable waters along the entire
length of their waterfront and may enjoin
persons obstructing their waterfront or ac-
cess Lo their water front from continued
obstruction.  For example, in West v,
Smith, 95 Idaho 550, 511 P.2d 1326 (1973),
this Court. said:

“The Httoral owner’s right of access Lo
the fake, free from unreasonable interfer-
ence, altaches to all points of his shore-
fine, A fixed structure con-
necting a houschoat to the shore, erected

“Plans and specilications showing the loca-
tion and tvpe of structures to be installed and
method of construction shalt be submitted to
this office for approval. The use of or alteras
tion of stream channels shatl be subject to all
applicable provisions of State and Federal
law.” -
The order approving appellant’s application for
water permit was confested in the district court
for Gooding County by other competing appli-
cants, and the Department’s order approving
appettant’s application was affirmed by the dis-
trict court on April 12, 1971, Thereafter. in a
letter to appellants’ counsel dated January 3,
1974, the director of the Department of Water
Administration stated that “we recognize that
the worlk has now essentially all heen complet-
ed and there is no further need for vour clients
to submit plans to this office for our approval.
The matter was submitted to the Court of Twin
Falls County and the Court’s approval of the
project and its subsequent construction has
satisfied the requirements of this office with
repard to approval of plans.”

We agree with the district court's conclusion
that the Department of Water Administration
in this application proceeding was concerned
with the water which was heing appropriated,
and obtaining satisfactory proof that the water
would actually he put to beneficial use, and not
the status of the tand upon which the fish
rearing ponds might be constructed,

.




T4  ltdaho
by a private person for his own bhenefit,
that permanently and continuously culs
of f the littoral owner's access to the lake
at that point constitutes an unreasonahle
interference with the upland owner's lit-
toral rights and may properly be en-
joined,” 95 Idaho al 555, 511 P.2d at
1331 (footnotes omitled).

The language in West, although not cssen-

tial 1o its deecision, was nevertheless in

agreement with the holdings of this Court
in earlier cases such as Shephard vo Cocur

d'Alene Lumber Co., 16 Idaho 293 101 P.

591 (1909), in which this Court said:

“The [lumber company, which had heen
using the waterfront adjacent to the
plaintiff respondent Shephard’s land for
storage and boom purposes,] cannot faw-
fully appropriate respondent’s property to
its own use in this manner. 17 it is in
need of this water front for storage and
boam purposes, it must acquire the right
to the use in a lawful manner. To allow
it 1o appropriate and use the waterfront
along respondent’s property in such a
manner as to prevent her ingress and
egress might deprive respondent of the
prineipal use and benefit of her property
and take from the property its chief val-
ue.  Whether this right of ingress and
egress is of any particular value lo re-
spondent or not can make no differenece
to the appellant; it is a property right of

a6 PACTIIC l(l*}l‘()l{}i.,i(. 2d SERIES

respondent’s that must be respected, and
she had aperfect right to resort to the
court for the remedy she sought in this
case. The injunction was properly issued,
and the judgment of the trial court
should be affirmed . . .." 16 Idaho

at 207, 101 P. at 593

The language in these cases shows that the
owner of properly riparian or littoral to
navigable water may enjoin the obstruction
of the navigable water which prevents her
access Lo the property via the navigable
water and that this right attaches to every
riparian or littoral point. In this case, the
plaintiff Hull was cut off {rom all access to
her property via the estuary. The court’s
remedy was proper o protect her property
rights and the rights of the general public
to navigation in the estuary.

Judgment affirmed.  Costs lo respon-

dents.

McFADDEN, C. J., and DONALDSON,
SHEPARD and BISTLINE, JJ., concur.
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TR DEPARTMENT OF RECLAMATION ‘
| APPLICATION FOR PGERMIT o
To Appropriate the Public Waters of the State of Idaho = '
’ (TYPE OR PRINT IN INK) .
,c;k{_(f’..[u3f_',,w._(_-’_.<_il_t_f? M

L/ ol Fho ;W./ / / .......

. wh:ch is a tributary of __,-m*/ff_’/__/./’ ‘/j LJ//"/A
3. a. localion of point of diversion is
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) /

ol N v of section 57 Township. 5;3... 2 Range._ ) 4 [ nm:
‘ 4 Water will e ‘

used for the 1’0”0wmq purposes-

Amount /S5 qar T L )dt;{o(o from -J o / 1o /)
/ f
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e 8Cre feel; total reservoir
capacity

3 X
in storage dam:

s e OCTE feet, materials used
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(Mo, Day] TV Y s

inclusive,
Mo, Day) AR R
Proposed well diameter is__ - inches; pfoposed depth of well | —__ feet, ; v ‘

pplication of the water to the proposed benceficial use
- ‘

IS.. 5. years.

. . : s O AN
b. Estimaled eonstruction cost is i3 /C . /‘/‘/ : .

"8 Description of proposed uses:

N . ' ’
a. If water is not for rrigation . St /

(H Give Hvo pluw (11 ust of wnfcr*y

i

o Rog\ge@,s,‘,,; AV B, ‘ Q', :

3

“(2) Amount of power to be generated: | o - hp under

(3). List number of each kind of live*fock to be watered _

'

(4) Name of municipality 1o bhe served

» o number of families 1o ba
supplied with- dametyr, waler

5) I water 15 1o be used for other pur yoses escrilye
& P2 LN 5 - i ’
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"¢, Describe any other waler righis used for the same purposes
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9. a. Who owns the praperty at the point of diversion ___ .
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c. If the properly is owned by a person other than the applicant, desc‘ribc the arrangement enabling the v
" applicant 1o make this filing I/[/ / // /(4_&_-/ N, /:’;” JAAWE A <’ , Gf
Fi gty t ol Wz 1/ gmwnma4w~//ﬁ | |
" ” 7 o :
A I/
R S

/

C o J7 ¢ @ p 7 /“/.K‘ I pd (://5 (7 /5

: < 10. Remarks 7/// /'-{’ C /T ,7/ AL / /! A’ 44
& /[ 74’ {a L _e7 /LA(_".‘ 2SS s / /7..(?/.-“/ R SN 5,: -

[ TSV /ﬁan¢a'/ﬁ/» 5
N b 5o _w__w,-_,//_.w,___fu lLE [ w fder
/ Cofr Lo // < /‘_‘-. C Fi b //1/ ;
e /// 5(/ e fal W al cr Ter 7l :
T/l LS & 7 /,' & it @l T P L ,_/“{*-__-;/1'47 P /f’”
Wl fiz e The VY A Y S o P
[/t A oog 7o 77 Z /t’ﬂf./,,i._“jm/{*.ﬁ_/‘“_[" P W
/5/7(“ /(/ T4 g C o I ol W e .

i “ i e b [
o ;
D T S e e - ¥ B L
¢
s .
ri e RN OO
N "y ¢
4 il 3 i N
. S SO SN — . [
b
H ot ',“f” ol E ok [N R 4
R ¢ { ro ” ‘ : NN LR o :
! ¢ S / REEIRTS i AT N
; ' B ; S : 1 £
i N . : N ! ‘. B : i
. i
L " ¢
A , : ¢ i ¢ .

T T R R e e ” g i e & L S e e




R i b e L
Tl way PR e

Tl T e e it ]

- Do e
< T Lt e T
PP . w
VI T - K
G X
p e e R
PR .
3 .
. < PR . - E -
Aﬁ, ) » - ) :
s R . ((v . Con
. . 2 : AN Ny
: s T ~ . Sr s 7y -\ eI
P L - . $HEs, o T /vﬁ,« i
4 N L -

[
(RS RReS

0
1)
N
-

)
'
{,

R R PR QIR
Lt N e

- -~ bt -

3 .,. - o bt = i . “

RO 4 IR L . } s » .\\l..f\"\ul\m. - : \\\,\
5 SR “ ‘ el L s
&y . . - . L ‘ L i =
oo s - . . o™ - e .m‘\ .M Lot ER

2 ¢ D) e $ AT
: ,. -1 / SN
. - T U B g S -
! P . E & .7 4 \ = _ L
i : - © T > e A \ : e . oA
t - . -
) i . . < - w.(\ - Sy P
b : . i ¢} e A - it e e
i Hw <. .nq.m:\..\m. T < 3 T
- z - - - [ Rk S — L pY Fon .
J - - - : ; . H = ﬂlﬂl
3
:

M

- . .m
. — g5
E -y
4] i
. e
i i 4
WM{.il?s .n,h..”r {
R g S
i <n : 4 - S e o S
>3 i - R = = - -
.\.ﬂ. m“q S JQ\(-\,\\ N Lo , ’ - . N M:.?v&rWlE s \n!h\.\r.ﬂ.ip%.&ﬁ\lnv
3 X ’ (4 —~ PRIV R \ \ ¢ Il . R T . e e
: AR WSl E T R
, _C k e P — S, \/ A
7o &.VJ VALY 2T e : ‘7
< N R ; L

£y e -

n-w - et

4
gy e
v

fesewsyS Jeso

om 2 M.Q i R

. Y
v = Y
PN R
LY




T Ll i i T S spin

°
B

e i
»"'53-'7'%/ . -r,:/'f

Lal”

»

£ g ",y .

1
|
l

akes application for permit to appropriale the public -

ate of Idaho as herein set forth.

_
| ] ]
i . BN
__ 1 ! S ///u
| ] i w 5 -
| | ; __ =
I ! M 1 N Loonn, E :
llllllll .lll.+lll.rlll-_pll$-,lll.wl LN E
__ W “ I ///.,4, -
i 1 “ [ ,//..M
! i ; ! i NNy =
_ i ; i i \
i | ! ; W =
i i . E
h : | : .M |

SR . . ; pm e ——

-

at the undersignee hereby m

tloproject:

L
i - £ .
H — — =
z _ 3z :
“ B O
o S B e s MULLNN JNSSI NRES N S MRS RO S A 5 322
< < ,J P mf
= - 5}
—— . -
. = R
b [} -= 2o
o cy w e
© o 3

M

]
I

Scale:

1

Jlgiv

Ly

i

SRty

Feiten



R :
. / Ve e e + S
. Feceived by fo. J) CoDate <A e I ‘ .

Preliminary check l})yw,:/,h\. . Fee 5/:;”,,},5_! e I :
' . ! P
; K Receiptud byg;},z_,,, Date -3 - X5 - 7O i ; o
| | \ Publication prepamsed by .. Date. . C ‘
4
i Published in{'__‘__ . .

Publication duicy.

Publication approved . Date. . ... ...

Priority reduced 1o _. ... .. Reason.. .

- Protests filed by: __. ... et

14

Copies of protesis forwarded by, 4
Hearing held by Date_ o
Recommended for approval  demal by . -

ACTION OF STATE RECLAMATION INGINIER

This is to certify that | have examined Application for Pernnt 1o appropriate the public waters of 1he State of

ldlaho No. , and said application is hereby

1. Approval of said application is subject 1o the following limitations and condilions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS. : ‘ SERRURNE B SRR

i

b. Proof of constructon of works and application of waler to beneficial use shall be submitied on or i
k]

: ; :

before , 19

c. Other:

2. Denial of said application is {or the following reasons: ____.

Witness my hand this ___ day of

o i it oot o i b 4+ e sl s

State Reclamation Engineer
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N THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
. OF THE STATE OF IDAHO, IN AND FOR

LLGOODING COUNTY.
N

W. W. RITTER and MARJORIE K. HULL, 7
Plaintiffs, § 4 Case No. 14752
' ORDLER
S ‘ T
|
MNORMAN S, STANDAL and GEORGE H. }
LsdMON,  and AQUACULTURE INDUSTRIES,”
INC., a corporation, |
Defendants. E

May 5, 1975, amended judgment and order of this court was
appealed by the defendants. On July 12, 1977, the judgment and ovder
was affirmed by Idaho's Supreme Court (casce #11971).

L Aupust, 1977, deflendaints [iled their motion for extenusl
oL tine to comply with amended decree, andnfér approval of plan ol
restoration of a Snake River estuary in question. The judgment and cvdor
ol this court vequired that the defendants remove a fish farm from uiv L
un;uury and within six months restore the estuary as ncarly as prac.icai

tv 1ts natural condition.

Grrde
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In part the défenaants' motion seeks an order approving their
plan to restore the estuary channel as near as 1is practical to its
original condition as of July 3, 1890, the date Idaho was granted state-
hood. The plan is to remove some of the fish ponds and create a channel
about thirty feet wide in the estuary for navigation. Attention is |
directed to defendants' memorandum in support of the motion, filed
September 26, 1977. This memorandum recites many facts which were
deewmed by thié éourc to be in the nature of an offer of prooff Some
testimony was elicited from one Ken Ellis, and counsel for defendants

.recited an offer of proof at the hearing on the motion on September 27,
1977. The offer of proof was denied.

It further appears that in Novenber, l976,tand while the
appeal was pénding, and with full knowledge of this court's judgment
and order, one Valley Trout Farms, Inc., Kén Ellis, president, as lessce
of the fish farm stocked the ponds with some 1,200,000 fingerling trout.
Valley Trout Farms, Inc., expects CO gross about $800,000 on the trout
when they have matured and are marketed. The fish will mature February
to March 1, 1978. It will take about thirty days thereafter to put them
on the market.b

The other part of the motion is for extension of restoration
time to August 1, 1978, defendants claiming it will take thirty to ninety
days to complete the restoration.

No effort was made during the appeal time to enforce the trial
court's order fixing a time limit of six months. Furthermore, to restore
or cause to be restored the estuary in question.

The defendants also take the position in connection with their
motion that they have reclaimed their own lands which became flooded on

account of installation of a power plant, a dam, and increased flow of

Thousand Springs into the Snake River.

Order -0
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The motion to approve defendants' plan of restoration should

be denied for the following reasons: the matters proposed to be proved

by defendants either were litigated or couldhave been litigated originally,

and therefore the same are res judicata. Furthermore this court sees no

compelling reason to exercise further equity jurisdiction to modify
its previously affirmed orders for the reason that there are no new,
unforescen and fortuitous conditions which Can be clearly shown that
would dictate aﬁproval of defendants' plan of restoration, a plan that

clearly would not be in compliance with the court's previous orders.

With regard to extension of time for compliance a more troubling

problem is met. The plaintiffs had nothing to do with the stocking of
the ponds in November, 1976, a stocking that is expected to yield
$800,000 if all goes well in the fish business. As noted above, the
defendants and the lessee had full knowledge that this case was pending
on appeal when they stocked the ponds. A calculated risk was‘taken.
Additionally, no one did anything about compliance during the appeal
process. Under the circumstances this court is of the opinion that the

restoration time limit was tolled during the processing of the appeal

~and the motions at hand. Accordingly,

1T 15 ORDERED that defendants' plan for 1estoratlon of the
estuary in qucsLlon be and the same hereby is dlsappxoved

IT IS ORDERED that the defendants have until and‘including
April 15, 1978, within which to comply with the previous restoration
orders of this court and affirmed by Idaho's Supreme Court 

Dated: Septembev 28, 1977.

~-~/) 7,4 /"/ i” ‘.)
V'«iv ,,‘\,Jf// AL, "

("' PR Ve S E AR Y vw L,)*

Sherman 7. BelTwood, District Judge

pc: Edward W. Clyde
n. Bert Larson
,\}‘ Dale G. Higer

(WAL
\

Order ‘ -3-
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George LEMMON and Norman Standat,
Plaintiffs-Appetlants,
V.
Eart M. HARDY and Rlchard Kasler,
Defendants-Respondents.
No. tt314.

Suprenie Court of Tdaho,

March 11, 1074,

Iilers of first application for water
permit petitioned for review of decision of
director of Department of Water Adminis-
tration that {ilers of sccond application had
priority.  The District Court, Fifth Judi-
cial District, Twin Talls Comnty, Theron
W Ward,

decision and appeal was taken,

1., affirmed the Department’s
The Su-
preme Court, MceQuade, 1., held that where
Ianed designated in first application at point

(\f

owned hy applicants, filing the application

diversion was  privale property  not

amounted to speculation.

Affirmed.

t. Appeal and Error ¢=854(2)

Where final judgment is entered upon
a different theory, it will be upheld on the
correct theory.

2. Waters and Water Courses =133

A water right initiated on the unsur-
veved public domain s valid, hut a water
right initiated Dy trespass on private prop-
erty is invalid. T.C. §§ 42-202, 42-203.

3. Waters and Water Courses €140

Where filers of first application for
water permit did not own the private prop-
erty to which the water was to be applied,
the application was speculative, and De-
partment of Water Administration proper-
ly pranted priorvity to filers of sceond ap-
plication who had heen declared the suc-

cessful bidders on the Jand, LC. § 42-203.

95 IDATO REPORTS

4.\‘»’;1!«!1‘9 and Water Courses &133

I'ersons may not file an application
and then seck a place for

§ 42-202. »

-
for a water gght

use therveof, 1.C.

[ —

Collins & Manly, Boise, for plaintiffs-
appellants.

Jolim AL Rosholt, of PParry, Robertson,
Daly & Larson, Twin alls, for defend-
ants-respondents.

Nathan W. Higer, Deputy Atty. Gen.,
Boise, for amicus curiac.

McQUADIE, Justice.

This action arises out of a dispute over
the priority to the use of certain waters of
Box Canyon Creek in Gooding County,
Idaho.  On Juone 19, 1969, the appellants,
Standal,
filed an application for water permit no.
36-7000 ta divert 400 cubic feet of water
from Box and Blind Canyvon Creek. The
application stated that the purpose of the di-
version was for fish propagation, and that
the water would be applied to land leased

Georpre Lemmon  and  Norman

from the ‘Tdaho Power Company and/or
Magic Springs, Tne. Notice of the applica-
tinn was published and the respondent Rich-

ard M. Kaster filed a protest,

O October 8, 1969,
Fart AL Tlardy and Richard Kaster, were
deelared the successful bidders on the same
Idaho Power Company property which the
appellants had claimed as a leasehold in
their application for a water permit,

the respondents,

The
respondents filed an application for water
permit no. 36-7091 on October 27, 1969,
for the diversion of 300 cubic feet of wa-
ter from DBox Canyon Creck for fish prop-
apation.  The application stated that the
water was to he applied to the land pur-
chinsed from the Tdaho Tower Company.
Protests to the application were filed by
the appellants.

On November 26, 1969, the appellants
filed an “amendcd application” for permit
no. 36-7066 for a total of 400 cubic fect of
water from Box and Blind Canyon Creeks.




The amended application changed the point

of diversiond and place of use of the
Profests against the amended ap-

plication were filed by the respondents.

water.?

The Department of Water Administra-
tion (hereinafter referred ‘to as the De-
partment) consolidated all the ahove pro-
tests and a hearing was held before the
Director of the Department (hereinafter
referred to as the Director) on Octoler 190
1970, indings of fact, conclusions of law
and an order were issucd by the Dircctor
on April 28, 1971, which found that there
was insufficient water available to satisfy
both applications,

'

The Dircctor ordered
that both applications he approved and wa-
ter permits issued, but that the appellants’
priority date to the unse of the water he
postdated from the date of their original
application of June 19, 1960 o the date of
their amended application of November 26,
1969, The respondents” priority date re-
mained October 27, 1969,

Pursuant 1o 1O § 67-5213, the appel-
lants petitioned the district court to revicw
the Director’s findings of fact, conclusions
of taw and order. A jndgmient was en-
tered Dby the district court which affirmed
the Department’s decision. The appellants
appeal from that judgment to this Court.

[1] The Director's order was hased on
a holding that the respondents had a vested
right as of the date of their application {or
a water permit to the continuance of exist-
ing stream conditions,  This included the
likelihood of the development of water
rights by other applicants, hut only in the
place and manner set forth in their appli-

cations. In their appeal, the appellants

contend that the Director’s holding was er-

roneous and the trial

court errcd i af-

L. Change point of diversion on Btind Canyon
Creek from SW 14 NE 1, See, 28, Tup, 88,
RI415, B, to NI 14 KRB 14, See. 28, Twp.
85 RO BRM and changed the point of
diversion on Box Canyon Creek from SW 1
NI Y, See. 28 Twp, S8, RO ERM to
NW 1 N1 3, See. 28, Twp 88 LI 1R

2. Change in plice of use from Lots 2 and 5

and for 3, 4 and 7 of See, 28, Twp. S&, R.14

EBM to SW 34 of SW 14 of See. 20, Twyp.

SATMMON vo HARDY

Tt as 05 Tdahe 778

firomng it This Court necd nor role on
the Director’s holding becanse there is an
alternative basis to affirm the Director’s
order and the trial court’s judgment. 3

3

The hearing on the consolidated protests
was held in accordance with 1.0, § 42-203
which authorizes the Director to,

I ind and determine from - the evi-
dence presented to what use or uses the
water sought to be appropriated can le
andd are intended to be applied, and
where such proposed use is such that it
will reduce the gquantity of water under
existing water rights, or that the water
supply itsell is insufficient for the pur-
pose for which it is sought to he appro-
priated, or where it appears to the satis-
faction of the department that such ap-
plication is not made in gond faith, is
made for delay or speculative purposes,
or that the applicant has not sufficient
financial resources with which to com-
plete the work involved therein, the state
reclamation engineer {director of the de:
partment of water administration] may
refect such application and refuse issu-
ance of permit therefor, or may partially
approve and grant permit for a less
quantity of water than applicd for, or
may grant permit upon conditions.”

The respondents’ protests were filed on the
basis that the appellants’ application {or a
water permit was not filed in good faith
but for speculative purposes.

In s findings of fact - the Director

frund that “at the time of filing Applica-
tion for Permit No. 36-7066, on June 19,
1069, the applicants, Lemmon and Standal
[appellants], had no interest in any part of
the lands where they proposed to use the

S8R BB N % NW 14,
S8, R TIBA ;. NW 14 SE 1
88, R4 TDBM.

final judgment of the
eutersd upon o different theory, if
witl e upheld on the correet theory,  Jotin-
son v, Gorfon, 91 Tdato HO5, 495 12240 1
(1972) . Bjornsiad v, Perry, 02 Tdaho 402,
443 P.2d 999 (1968).

Nee, 29, Twp,
, See, 28, Twy,

i

Where the
court s

distriet




water.” 4 Inits conclusions of law, the In
,

rector held
“Apphications for Permit Nos, 36-70060,

% %

Amended  36-7006, % ¥
are not vord for having heen filed with-
ont the applicants owning or possessing
any rights to the lands where the pro-
posed points of diversion are to le locat-
o or the proposed use is to he made,
The filing of such applications without
such land ownership is not, in and of it
self, evidence of speeniation and delay
nor a demonstration of lack of good
farth.” s

The Director’s conclusion of law is in er-
ror,
The

Kinney on drrigation and water vights in

Director  quotes  extensively  from

reaching the conclusion that it is not spec-
nlation to file an application for a water
permit without possessing any legal right
to the use of the property designated as
the pont of diversion and place of use.
The quotations include the statement that
“Iven trespassers upon the lands owned by
others may make valid appropriations of
water 2% 278 The Dircctor conclud-
ed that trespassers may niake valid appro-
priations of water in Idaho 7 and he cited
the cases of Mahoney v. Neiswanger;$
Sarret v, Tunter ® and First Sceurity Bank
v. State of Tdaho '™ tn support his conclu-
sion.  All three cases are limited on their
facts to appropriatinns that were made on
unsuryeved federally owned Tand,
states that o “* * o«

Kinney
settler upon the
unsurveyed lands of the United States has
never
* *

been
+ 91

regarded  as  a  trespasser
The cases clearly do not sup-
port the hroad proposition that all tres-

passers may establish valid water rights.

4. Clerk's transeript, . 7.
5. Clerk's transeript, p. O.

6. 2 C. Kinney, The Law of Jrvigation and
Water Rights § 688 at 1190 (1012).

7. Clerk’s transeript, p, 11.
8. 1 1daho 750, 59 1. HG1 (1899),
9. 32 Idaho 536, 185 P. 1072 (1019).

95 IDAHO RE
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[2] VPurthermore in the case of Dassett

voSwenson 1 flowas held that,

“TEoas gquite generally held that a water
That
is 1o say, one who diverts water and puts

right initiated by trespass is void.

it to a beneficial use by aid of a trespass
docs not, pursuant to such trespass, ac-
guire a water right. Any claim of right
thas initinded is void,” 13

The Bagsett case involved a trespass upon
fand privately owned,  The rule as to tres-
pass and water rights in Idaho appears to
Le that a water right inibated on the un-
surveved public domain s vahd, bhut a wa-
ter right initiated by trespass on private
property is invalid.

[31 1o the case at har the land desig-
nated as the point of diversion and place
of nse i appellants’ original application
was private property not owned by the ap-
pellants and therefore no valid water right
could be developed on it Since na valid
water right was possible, it can he concluded
that the application was filed for speculative
purposes, not for development of a water
right.

The Director also relied on the cases of
Marshall v, Niagara Springs Orchard Co.t
and Dassett v, Swenson 15 n holding that it
was not speculation to file an application
for the use of water on designated land
without 2 possessory interest in the land.
Both cases involved power companies that
filed applications for the usc of water be-
fore obtaming the land for the point of di-
version and power facilities by condemna-
tion. It was held that filing an application
without land ownership did not invalidate
the application as long as the description

t0. 49 Tdnho 740, 201 P. 10G4 (1930).
f1. § 637, p. 1189,

12, 01 Idalho 256, b D24 722 (1031).
{3, Ihid, ai 255, 5 .24 at 723,

t4. 22 Tdaho 144, 125 I, 208 (1912).

15. Bassett v. Swenson, supra, note 13.
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of the diversion works was not obtained
The Marshall and Bas.
scit cases are distinguishable from this ac-

tion.

through trespass.

The power companies possessed the
power of condemnation which ]w:’n\i!lfd
them to acquire the necessary land. They
were not seeking land upon which to hene-
ficially use the water, but <olely for the
power site generation purposes,  The ap.
pellants in this action had shown no means
of acquiring the land stated in their origi-
nal application,

The appellants’ filing an application for
a waler permit with no possessory right in
the land designated as the place of wuse
amounted to speculation in and of itsclf,
It s required by LG § 422202 that an ap-
plication for a water permit set forth,

“4. The location and deseription of the
proposed diteh, channel or other work
andd the amount of water to he diverted
and used.
£ * £ #* * ¥

“The application shall he accompanied by
a plan and map in doplicate of the pro-
posed works for the diversion and appli-
cation of the water to a lencficial use,
showing the character, location and di-
mensions  of the propased rescrvoirs,
dams, canals, ditches, pipe lines and all
other works proposed to be used Dy them
i the diversion of the water, and the
arca and location of the tands proposed
to be irrigated.”  (Amended 1973).

[41 lack of a possessory interest in the
property designated as the place of use is
speculation.  Persons may not file an ap-
plication for a water right and then seek

a place for use thereof,

The Director’s order that the appellants’
priority date De postdated to the date of
their amended application of November 26,
1909, is corréct and the order is affirmed.

Costs to respondents.

SHIEPARD, C. I, and DONALDSON,
McFADDEN and BAKES, J]., concur.

STEWART
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DIV P22 1171
Johin W, HART et al,, Pl:\lnttlfs-AppeHants;
) V.
Reitt STEWART, Defendant-Respondent,

Herman REISNER et at., Ptatntiffs-
Appettants,
v.
Reid STEWART. Defentant-Respondent.
No, t1297.

Supreme Conrt of Tdaho,
Maret 11, 1074

An appeal was taken from a decision
of a local ground water hoard which was
consolidated with a civil action for dam-
apes and an injunction for
with water supply.

interference
The District Court of
the Sixth Judicial District, Bannock Coun-
Iy, Gus Carr Anderson, b, entered a judg-
ment of dismissal and an appeal was tak-
en. The Court, McQuarde, ],
held that an appeal taken within 60 days
from denial of motion for rehearing by
water hoard was timely and that allega-
tions of complaint in civil action presented
material issues of fact precluding sum-
mary judgment.

Supreme

Reversed,

l. Evidence C=83(1)
Since rules of Department of Water
Administration did not provide for

reconsideration of

mo-
tions for its decisions
hut did provide for motions for rehearing
after order has been entered, it would be
presumed that water board which accept-
ed motion of plaintiffs for reconsideration
and roled on it treated the motion as onc
for rehearing.

2. Waters and Water Courses ¢=133
Although statutes did not provide for
tolling of statute of limitations for taking
appeal from order of the water hoard
where motion for rehearing is filed, in in-
terest and  justice and fairness and to
achicve uniformity with statute providing
for tolling of 60-day limitation for appeals
by filing of motion for new trial, filing of

i
§
i
i

o

st et




BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION
OF THE

STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR PERMIT
NO. 36-7072, NORMAN STANDAL AND GEORGE LEMMON,

and APPLICATION FOR PERMIT NO. 36-7085, ORDER

ROBERT BRATLSFORD, PRESIDENT OF THE BRAILSFORD

BROTHERS, INC., an IDAHO CORPORATION.

R L W N N S N N A

The Director of the Department of Water Administration, State of Tdaho,
having entered Findings of Fact and Conclusions of Léw herein, hereby enters
the following ORDER thereon.

NOW THEREFORE IT IS HEREBY ORDERED:

1. That Application No. 36-7072 be and is hereby approved and that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tions for the use of water from the same source.

2'@ That Application No. 36-7085 be and is hereby approved and that a
Permit be issued therefore subject, however, to the rights of prior appropria-
tors for the use of water from the same source and to the right of the holders
of Application No. 36-7072 to proceed under a Permit to be issued thereon to
divert and apply waters from the same source of supply to beneficial use.

3. That the Applicants to Application No. 36~7072 be given a period of
two yvears from the date of the issuance of a Permit thereon to construct the
facility and apply all the water to beneficial use with the understanding that
an extension of time could be granted under Idaho Code, Section 42-218.

4. That the Applicants to Application No. 36-7085 be given a period of
four years from the date of the issuance of the Permit thereon to construct the
facility and apply all the water to beneficial use with the understanding that
an extension of time could be granted under Idaho Code, Section 42-218.

5. That the Permits to be issued on Applications 36-7072 and 36-7085 shall
be subject also to the following conditions:

A. That neither of the Permits be assigned or sold without written
consent of the Department of Water Administration and that failure to

receive such consent will be deemed by the Department of Water Admini-




/s 7Y

stration to be admission that the Permit so sold or asglgned

was obtained for speculative purposes and as such will be subject

to cancellation.

B. That permanent measuring devices of a type approved by the
Department of Water Administration be placed and maintained at such
locations as to accurately measure the amount of water diverted to

the project and the effluent from the project.

C. That the applicants shall take all reasonable precautions in
constructing the diversion works and hatchery facilities to protect
the public interest in the enjoyment of the aesthetic and recreation
quality of the springs and stream channels. Plans and specifications
showing the location and type of structures to be installed and method
of construction shall be submitted to this office for approval. The
use of or alteration of atream channels shall be subject to all appli-

cable provisions of state and federal law.

DATED this £7Jday of November 1970.

R. KFITH HIGGINS@ U
Director

vt Mall 2SS
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L7072

Form 204 | Identification No.
5/78 .
STATE OF IDAHO TR
DEPARTMENT OF WATER RESOURCES | -
REQUEST FOR EXTENSION OF TIME =~
To provide additional time in which to submit 0"
proof of beneficial use on a water right permit
VALLEY TROUT FARMS, INC. of Route 3, Buhl, TIdaho 83316
(Name) (Address)
State of Idaho , deposes and says:

That he is the holder, or the duly authorized agent of the holder®, of Permit to Appropriate the Public

Waters of the State of Idaho No. 36-7072

That under the terms and conditions of said permit, work thereunder was required to be completed on or

before December 1 ,19 78.

That he has heretofore performed the following work described under said permit: Has built

several cement raceways and raceways in the estuary presently involved in
an action in the Supreme Court of the State of Idaho and leveled further
ground for the construction of further raceways costing $150,000.

Costing $

That he is unable to complete the remainder of the work within the required time for the following

reasons, to-wit: _ The area in the estuary has been continually in a lawsuit re-
garding the place of use for a period of 7 years and the applicant has
been unabie to work in that area during that period of time.

Wherefore, he asks that the Department of Water Resources extend the time for the completion of

obligations under said permit to December 1 ,19 83 .

(Signature)

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

IT ISHEREBY ORDERED that the above application for extension of time be APPROVED and the time

within which to submit proof of heneficial use of water_ is extended ta December 1,

1983

B

Signed this __lg day of ?J— G Ade A ,197?.

Chief, Operations Bureau

*IF OTHER THAN HOLDER, Power of Attorney must be supplied.



STATE OF IDAHO ;,

DEPARTMENT OF WATER RESOURCES

APPLICATION FOR EXTENSION OF TIME

State of New Hampshire )

County of Rockingham )

Permit No. 3£=7072

N R R g

John Giannetti, President of .
Aquaculture Industries, Inc. of Box 326, Hagerman
(name) (address)

State of Idaho , being first duly sworn, upon his oath deposes and says:

Aquaculture Industries, Inc.
That ke As the holder, or the duly authorized agent of the holder *, of Permit to

Appropriate the Public Waters of the State of Idaho No. 36-7072
That under the terms and conditions of said permit, work thereunder was required

to be completed on or before December 1 , 19 75
Aguaculture Industries, Inc.
That Ko/ has heretofore performed the following work described under said permit:

Constructed a collection and diversion work and several raceways

for fish cultivation where water is to be beneficially applied.

Costing $ 347,840 .00

AGAECUITUTe ThdusSErics,  Inc.
That he’isqunable to complete the remainder of the work within the required time for

See Attached Sheet

the following reasons, to-wit:

Wherefore, he asks that the Department of Water Resources extend the time for the
one year after , 19 .

completion of obligations under said permit to
the Supreme Court files its opinion in Ritter.

?' E (signature) *

October ,19 75,

e

Subscribed and sworn before me this 3 /<t day of

. ‘?‘ A

ic residing at
Derry, New Hampshire 03038

seal
.

My commission expires 9/23/78

ACTION OF THE DEPARTMENT OF WATER RESOURCES

, Director of the Idaho Department of Water Resources,

I, A. KENNETH DUNN
The time within-

hereby approve the above application for extension of time.
which to submit proof of beneficial use of water has been extended to December 1, 1978.

Witness my hand this é day of November , 19 75 ’

ZZ /

T "KENNETH DUNN
Administrator, Operations Division

% [F OTHER THAN HOLDER, Power of Attorney must be supplied. Forms ars available
through the Department of Water Resources, State Capitol, Boise, Idaho 83720, ST

i
|
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SCHEDULE B

Obligatibns owed by Marine Protein, Acquaculture and
Magic Springs.arising in connection Qith operation of the %acility
This schedule is not intended to list evefy obligation which
might exist but does include all those bbligatidns of whicﬁ
Marine Protein; Acquaculture or Marine Protein is aware.
a) existing first'mortgage, dated August 24,
1974, made by Acquaculture Industries, Inc. toy“
Idaho Power Company, on real property located
in Secéions 5, 7 and 8, Township 8 South, Range
14 East, Boise Meridian, GoodingiCounty, Idaho;
b) .éhe cost of sefvices rendered by Anderson-
Blake, in connection with securing of insurance
coverage,'believed to be in the amount of $1,364;00;
c) the cost of services renderea by Arthur
Anderson & Co. to Acquaculture, believed to be‘in
the amount of $1,055.50;
d) the cost of services rendered by Austin
Trucking Company; believed to be in the amount

of $42.90;

e)

the cost of goods supplied by Longview

Fibre in an amount believed to be $2,719.27;

f) the cost of goods supplied by Rangen Fish
believgd to be in the amount of $12,144.62;
g) the costs of goods supplied by Rangen Feed
believed to be $30,715.05;
h) the cost of goods supplied by Rimview Trout
believed to be in the amount of $3,671.60; ]
i) the cost of services rendered by Standard
Printing in the amount of $20.00; .

cost»df services renderéd 5y Héber

3) the

Insurance Agency believed to bé in the amount




of $545.33;

k) the cost of services rendered by the
obligation incurred to Trout Lédge believed .
to be $450.00;

1) the cost of services rendered by Ullman
Construction Company, belie&ed to be in the
amount of $8,840.84;

m) the cost of services rendered by Brokers
Association believed to be in the amount of
$209.40;

n) the cost of services rendered by J.
Harrington believed to be in the amount of
$277.00;

o) loans made by Idaho State Bank in the
amount of $6,958.20;

p) legal fees owed to Dale Higer in the
amount of $2,107.16

q) the cost of services rendered by Ernst & Ernst

in an amount believed to be $10,942.46




State of Idaho

Department of Water Administration

ASSIGWMENT OF PERMIT

, hereby assign to Aquaculture Industries

I, George Lemmon

of P.0O. Box 326 Hagerman, Idaho 83332 ;
Address

S

Pt

C [X] All my right, title, and interest, in and to Permit No. 36-7072

5 to appropriate the public waters of the State of Idaho.

b .

L [ ] The followinsg described portion of my right, title, and interest in and
to Permit No. to appropriate the public waters of the State

of Idaho. (Describe that portion of the permit being assigned by list~
ing the acreage within each 40-acre subdivision, the point of diversion
and the amount of water in cubic feet per second for direct diversion,

or acre feet for storage.)

Made this _ / 7 day of )Xf;éﬁ{’/w Len L1 2

P 7 (,,
y4
LT L s i LA

Permit Holder

}%fjé; j/”j>{7li;)
y //4i&4ﬂlxo = L o A D P
b LTS Y

Spouse of Permit liolder

State of Idaho )
County of Gooding

88,

T

On this ]10th  day of ﬁ;ssﬁfma? , 19 72 , personally
appeared before me the signer (s) of the above instrument, who duly acknowledged

pvg

to me that he (she) (they) executed the same.

Motary Public residing at

T

s T T T 1 et
HTZB?;}‘JLAE{:’!?E L0800

My commission expires: ) D .
g '«7""“ 5‘ ﬁ:



State of Idaho
Department of Water Administration

ALASSIGNMERT OF PERMIT

I, Norman S. Standal .

of P.0O. Box 326 Hagerman, Idaho 83332 ,

i Address

Frod

O [X] All my right, title, and interest, in and to Permit Ho. 36-7072

g? to appropriate the public waters of the State of Idaho.

b .

& L] The following described portion of my right. title, and interest in and
to Permit Wo. to appropriate the public waters of the State

of Idaho. (Describe that portion of the permit being assigned by list-
ing the acreage within each &40-acre subdivision, the point of diversion
and the amount of water in cubic feet per second for direct diversion,

or acre feet for storage.)

ermit Holder

f/l

":’a%w C{WJ‘Z‘\ ,<J (_/ZW { c‘f

Spouse of Permlt lolder

State of quho . : )
SS.

County of ,»/m«/cgg v

/er

CGn this {/L day of A(/rﬁ A (/ R 19;72‘ , personally

appeared before me the signer (s) of the above instrument, who duly acknowledged

to me that he (she) (they) executed the same.

/ R 4 ,«;} L‘ / g / g ; e
/ 0k 7 e v
Coee 27, 7 S e g i sy s

Yotary Publlc residlng at

A 7éé%¢fzfﬂ,%”' ot 57%(';//

My commission expires: /j /f% ;7/// 4//

L
3

3 T”s”\&»"‘ 47y
I

3’{*@ P

hereby assign to Aquaculture Industries, Inc.



STATE OF IDAHO i
DEPARTMENT OF WATER ADMINISTRATION

RECEIVEN)

. 0CT 195 1972
APPLICATION FOR EXTENSION OF TIME

Department of Water Administration

State of Idaho )
County of Gooding ) Permit No. 36-7072
Norman S. Standal & George Temon of Star Route, Bliss, Idaho 83314
(name ) ( address )
State of Idaho , being first duly sworn, upon his oath deposes and says:

That he is the holder, or the duly authorized agent of the holder *, of Permit to Appropriate
the Public Waters of the State of Idaho No., 36-7072 .

That under the terms and conditions of said permit, work thereunder was required to be com-

pleted on or before December 1 , 19 =9
That he has heretofore performed the following work described under said permit:

We have completed 60% of the construction to utilize the above water and

are proceeding diligently to complete the project.

- Costing $ 300,000.00

That he is unable to complete the remainder of the work within the required time for the
following reasons, to-wit: Court action in Brailsford Appeal Case #24011,

negotiation with National Monument investigating committee, and magnitude

of project of beneficially using 215 c.f.s. or 150,000 acre ft. of water

annually requires additional time for completion.

Wherefore, he asks that the Department of Water Administration extend the time for the

completion of obligations under said permit to December 1l , 19 77. .
/ g
%Mﬁvﬁ”ﬂﬂ’ 47.1’—"7/ o 7 e b s g 4%7/
‘ ( signature ) *
Subscribed and sworn before me this 17th day of Octoher 19 72

geal fj/x W)%/W7

( notary public )

My commission expires 3.3 -75

ACTION OF THE DEPARTMENT OF WATER ADMINISTRATION

I, R, KEITH HIGGINSON , Director of the Idaho Department of Water Administration,
State of Idaho, hereby approve the above application for extension of time for Permit

No. 36-7072 to December 1, 1975.

Witness my hand this 10th  day of November , 19 72 .

* IF OTHER THAN HOLDER, Power of Attorney must be supplied. Forms are available through
the Department of Water Administration, Statehouse - Annex 2, Boise, Idaho, 83707.



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR EXTENSION OF TIME

ATTACHED SHEET

On July 27, 1971, W. W. Ritter and Marjorie K. Hull
brought suit against Norman S. Standal and George H. Lemmon,
applicant's predecessors in interest, in the District Court
of the Fifth Judicial District of the State of Tdaho in and
for the County of Gooding, Case No. 14752. In this action,
Plaintiffs sought to enjoin Defendants from constructing
additional raceways for fish cultivation and requested the
Court to enter an order reguiring Defendants to remove race-
ways already completed. These raceways were where applicant
was either applying or intending to beneficially use the water
under Permit No. 36-7072. On February 14, 1975, the District
Court granted judgment in favor of Plaintiffs, enjoined Defendants
and applicant from constructing anymore raceways and ordered
Defendants and applicant to remove all raceways already con-
structed. A copy of this Decree is attached as Exhibit "A".

On July 1, 1975, applicant appealed this decision to the Idaho
Supreme Court where the matter is now pending. See Exhibit "B"
attached.
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W. W. RITTER and ‘
MARJORIE K. HULL, : )

s

e

Plaintiffs,

vs. DECREE
NORMAN S. STANDAL, Civil No. 14752
GEORGE H. LEMMON and :

AQUACULTURE INDUSTRIES, INC.
a corporation,

s

"Defendants. :

S .t - -l e o W Gu M U TS . B P KD W ST

This matter having come on for trial before the above
entitled court, with the Honorable Sherman J. Bellwood,
"judge thereof presiding, commencing on October 1, 1974, and
the plaintiffs having appeared throdgh their attorneys of
:record, Bert Larson of Twin Falls, Idaho, and Edward W.
Clyde of Salt Lake City, Utah, who was admitted to practice
before the court for this case only, and the defendants having
appeared through their attorneys of record, Lloyd J. Walker.
and James Kennedy, of Twin Falls, Idaho, and the court having
“entered Findings of Fact and Conclusions of Law,

NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND
DECREED:

1. That the defendants should be, and they are, hereby
enjoined from maintaining their fish ponds and any dams within
the natural channel and estuary to the ordinary high water
mark thereof, which channel is the subject matter of this
aétion, and it is hereby ORDERED that the defendants remove
the dams and obstructions therefrom, and restore the channel
as near as is practical to its original conditicn within six
months from the date hereof.

2. That the plaintiffs should be awarded their costs
incurred herein. 7

Dated thilejE;EEQ of February.

BY THE COURT:

BuuEIT A ,,@{/%Am J&q/CMZZ{{,z/{/ZW{W‘//\

4
Judge
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led Decrea

Attormey

uary- 14,

1875 and May 6, 1975

Amount.._ nctne

Chara

cter_ Qrdered defendants to remove dams and obstruct

'i ns and

'

Appealed by__Dale G. Higer
Notice of Appeal filed.__July_ 2.,
Undertaking on Appuai filed
Praccipe for Clerk’s record filed._Julyv._2, 1975

Have fees been paid?. v

Jrestore the channel.

1975

Ovder for Reporter’s transeript filed.__July_2, 1975

Limit fixed for Repor

STATE OF IDAHO,

County of __Gooding.
I Margaret F._ CJ ements . Clerk of the Dis strict Court of the

strict of Idaho, inand for

and statements zbove -

APPIALS RBY TYPE
District Court--
a. auto neglipg
b. tex appeals
coothers
District Couri--
. LQI\iCLJﬁﬂS
s N blo] L IIJVLC«\

0

1 I;)(Uz(:{.i i]

be T

as shown by the record in the above eniitled ca

IN X”I TNESS WHER

& ~ T
scal thzs---,,w-.---z_.:r_--.M.MW»,_«-.___.‘_-.id:f;y QLo S

Civil
ence

Criminal

tion relief

Accoident

the County of

ter's transcript._

Lo
L.

_MARGARET F. CLE

fﬁj rk

y Ao hereby cortify that the ¢

Judicial

&Lx

senow inmy oflice.

LOI, I have hereunto sob my hand and afived my official

Deputy.

ESELB LT B

TURNEOW

‘ i




CONSTRUCTION SCHEDULE

Hatchery site preparation
Jatchery building
Hatelhery Raceways

Ponds - # 1 6

!

Ponds 7 --12

Ponds 13 ~-18

Ponds 19 - 27

Completed by:
January 1, 1970
Fébruary 15,1970
April 5, °1970
June 15, 1970
August 15, 1970
October 15, 1970

June 15, 1971

Hatchery to be completed including landscaping

by June 1, 1572
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Page 2
’?omd §;, %J Averspe Averare Water Cuw b 1.5 1bs, Annual Pond Production
= Len gth Width Depth per cls e
16 Lo 18 701 ! 11,100 % 145 62,160
17 181 ?d‘ Iyt L‘Li, MOQ _ i L1a5 62,160
18 1h8¢ 70t Iy? Ii1,L00 % Lab 62,160
Lo 1357 701 Iyt 37,800 % Le5 . 56,700
20 1351 701 . e 37,800 x 1.5 56,700
21 1351 701 k L1 37,0600 x 1.5 56,700
22 l2at 701 Ip1 35,8L0 % 15 53,760
23 1281 7018 | I 35;6&0 % Leb 53,760
2y 1281 701 It 38,840 53,760
. % o | . y S R hé%lké
26 1171 | 70" % i 32,760 x 1o5 119,340
2T 117t riok It 32,760 % 1e5 19,140

Total annual production 1,607,760
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NATIONAL 9 ASSOCIATION
GOODING OFFICE
e
GOODING, IDAHO
November 7, 1969

Stote of Idaho
Department of Reclamation
State House

Annex 2 ;
Boise, Idaho 83707 REg2 Norman Standall

Permit #36=-7072
Attn: C. Steven Allred, P.E.

Deaar Mr. Allred:

We wish to take this means of advising you of our acquaintanceship with
the above subject since 1965 and we find him 4o be of high character and
a man who meets his commitments as he promises. We also find him to be
a man of considerable degree of dexterity in financial management and
financial planninge He is not a man who would undertake a project withe=
out considerable studyy.planning and execution of any projecte

We have baen gware for a considerable period of time of his desire and
intent to enter the field of fish culture and he has preceded on a very
sound basise We have studied his projection for the construction of the
new facilities he wishes to undertake and the cost of $93,650.,00 for the
projected facility, we feel, is a project within his means and ability to
accomplish within the time that he has allocated for the completione

The bank is fully aware of the potentials of such a project now that it
has been solidified and will favorably consider any request for assistance
that we may receive.

Vggy truly yours,

;

/. Jdahes Alastra
" Mans ger

ecs Norman Standall - Bliss, Idaho
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NATIONAL

GOODING OFFICE
e ————aama]

GOODING, IDAHO
November 7, 1969

ASSOCIATION

Stete of Idaho
Department of Reclamation
State House

Annex 2 ,
Boise, Idaho 83707 REe Norman Standall

Permit #36=7072
Attn: C, Steven Allred, P.E,

Dear Mr. Allred:

We wish to teke this means of advising you of our acquaintanceship with
the above subject since 1965 and we find him to be of high character and
a man who meets his commitments as he promises., We also find him to be
a man of considerable degree of dexterity in financial management and
financial plamninge He is not a man who would undertake a project with-
out considerable studyg.planning and execution of any projecte

We have been aware for a considerable period of time of his desire and
intent to enter the field of fish culture and he has preceded on a very
sound basis. We have studied his projection for the construction of the
new facilities he wishes to undertake and the cost of $93,650,00 for the
projected facility, we feel, is a project within his means and ability to
accomplish within the time that he has allocated for the completione

The bank is fully aware of the potentials of such a project now that it
has been solidified and will favorably consider any request for assistance
that we may receive,

Very truly yours

™y ;75;WWW
fZ”} 97

- a
/ James Alastra
{ " Manager

(

Jhze

ces  Norman Standall - Bliss, Idaho




Affid v } of Publication

b s

/ 4 v tL s )
‘%/WM“Q// 0& : W’/W‘/ being first duly sworn,

deposes and says that he is the printer (publisher) of the Gooding
County Leader, a newspaper published every week in Gooding,

County of Gooding, State of Idaho; that said newspaper has been
continuously and uninterruptedly published for a period of seventy-
eight consecutive weeks prior to the first publication of the annexed
notice and is a newspaper qualified to publish legal notices as pro-
vided by act of the 1919 session of the legislature of the State of
Idaho, known as House Bill 145; that the annexed advertisement

State of Idaho,
County of Gooding

was published once each week fors;)\- ....... consecutive issues in
said newspaper proper and not in a supplement; that the date of the

first publication of said advertisement was on the..... 31 .......... day

of (%,/bxl«aif N 19.&..?.,, and the date of the last publication

{ 4 5
was on the'? .......... day ofW , 19(4 ?

%%aﬁw
)d

=24

Subscribed and sworn to before me this......

cay o é‘”g‘m .67

NOTARY PUBLIC

GOODING COUNTY LEADER
Gooding, Idaho

COST OF PUBLICATION

Number of Lines in Notice..:s.k.l,.

Number of Insertions D: .........

—————-—;—L—Lines at l4c
2]

Lines at 10c

4.3
20

TOTAL COST M—

7

- P .
e £ 7

| COPYT 1Olle:IOTICE

Title of N&lce
e A bel
-4.._.

Q Plaintiff A

torney

Plaintiff

. per line, straight

. per lne; tabular

. per lne, snccessive
insertions....o..o.

. per line, straight ..

. per line, tabular

. per line, successive
Insertion . ecmerceees 10c

j { gj *‘\NO 97 3



TO WHOM IT MAY CONCERN

I, Truett C. Anderson have entered into an agreement with
Norman S. Standal and George H. Lemmon leasing to them and
giving them the option to purchase Lot 7, Lot 2, and the NW%
of NW% of Section 20 all in Township 8S Ranggﬁ%ﬁEBM for the

purpose of establishing a fish farm. .- - fi:%;cabdl;/aéuyxa,/,f

State of Idaho, County of Twin Falls

« 7

On this ,/5§~£Z;day onﬁ%a£4%%5Q1869, before me,
Notary Public in and for said State personally appeared
Truett C. Anderson known to me to be the person whose names
are subscribed to the written instrument, and acknowledged
to me that they executed the same.

Notary Public for,gZéﬁ%ﬁﬁ%,ﬂifi;%é%&%ﬁ%jgiz
Residing at 4ﬁ§5% /%;ééﬁﬁﬁg%>c,/ :

My commission expires

/“ AP
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October 22, 1969

Department of Reclamation

State of Idaho

Statehouse Annex 2

Boise, Idaho 83707

ATTN: Stephen Allred, P.E.

RE: Your letter of September 26

Dear Mr. Allred:

Within the last several days we have purchased the property
required to develop the water under our permit(#36-7072) and are
obtaining the information yvou requested on this filing. We
expect to have the information to you by your requested date
of October 27, 1969,

We are filing an amended application for permit #36-7066
and request additional time beyond vour requested date of October 28
to complete engineering and other details as requested.

Very truly yours,

Norman &. Standal

George Lemmon

36 POV



October 28, 1969

C. Stephen Allred, P.H.
Acting Deputy State Reclamation Engineer
Department of Reclamation
State of Idaho
Statehouse Anmex #2
Boise, Idaho 83707

Dear Mr. Allred:

In reply to your request for additional information on the
use of the water under our application #36-7072 we submit the
following:

1. Financial Statement: HNote bank recommendations.

2. Design Information: See drawings and specifications
attached,

3. Justification: See attached water requirement sheets,

4. Construction Schedule: See attached schedule.

Measuring devicds,

The hatchery will be provided with flow meter connection on
inlet pipe. Outlet water will be measured on a rectangular weir.
Market ponds water flow will be measured on the inlet and outlet
by built-in rectangular weirs so flow can be monitored at all

times.

We hope the above will fulfill vour request. Please contact
us if further information is needed.

Sincerely,

Norman.S. S ;;;ziij;ébﬂdyzﬂxM

36 7072




D S sOCIATION
GOODING OFFICE
B =y

GOODING, IDAHO
October 28, 1969

IONAL‘

State of Idaho
Department of Reclamation
Boise, Idaho

Re: Norman Standail "% . .
Permit #36=7072

Gentlemens

We take this means of advising you of our acquaintance-ship with the above
subject since 1965 and we find him to be of high character and a man who
mests his commitments as he promises. We also find him to be a man with
considerable degree in financial management and financial planning. He is
not a man who wuld undertake a project without considerable study in the
planning and execution of this projecte

We have been aware for a considerable period of time and he has proceeded
on a very sound basis., We have studied his projection of the construction
costs of the projected facility he hopes to develop in Snake River Canyon
ard feel +this is a project within his means and ability within the time
that he has allocated to ite.

The bank is fully aware of the potential of such a project now that it has
been solidified, and will favorably consider any request for assistance
that we receive.

-

W2 ﬂgﬁ

Very truly yours,

 Jhmes Alastra
£ Manager

%\;%

St

=
o

ot 4
e
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Bickel Springs Troubt Ranch

*Hoe . Average Aver e Fh. Water Cfs, Needs
s Length Width Needed per hr.

201 i 8,000 3 211,000 6.7 cfs.

AZ 100t 201 It 8,000

AWS
0,

-
(]
(o]
[

13 1001 201 It 8,000

o
=
=

L]
o
2
O

Bl 1001 201 It 8,000 3 2l, 000 6.7 cfs.
B2 100t 20! Iyt 0,000 3 2l , 000
B3 100¢ 201 Iy 6,000 3 211, 000
ClL 1001 201 I 8,000 3 2k, 000 6.7 cfse

c2 100¢ 201 I 8,000 3 21,000

C3 1001 201 Iy 8,000 3 211,000

4

1P

EH

36 70
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3 P [SCTORE — Py e
Bickel Springs Trout Ranch

Water Requlrements

| !

Pond Hoe Average Averapge Water i Cu. The | Noe HZQ Cue Tte VWater Ciss Needs
Length Width Depth | | changes Needed per hr.

i | per hr.

\ §
1 133¢ 701 i 37,2h0 2 .5 % T, 1180 26,5 ofs,
2 1331 708 Iy 37,240 2.5 7l 180

-3 1331 701 hi 3?32)LO 2 ef:-': ko ; {)4,&80
!

Iy 1331 701 L 37,240 2.5 | 7,160 26,5 cfs,
5 133t 70t ! 37,240 2.5 % 711,180
6 1338 708 It 37,210 2 .5 % 7h, 1160

3
7 160! 701 i1 Iy, 800 2 89,600 25 cfs,

8 1601 701 1 1y, 800 2 89,600
9 16018 701 Lt Iily, 800 2 ‘9,600

10 1651 701 i 116,200 2 92,100 26 cfs.

no
0
r
A 3
IS}
S

o, 165 701 it 116,200

12 1657 70! I 116,200 2 92,100
13 1571 701 Iy 113,960 2 87,920 2l efs.

i 1571 70! Iyt 113,960 2 87,920

15 1571t 701 Iyt 143,960 2 87,920

kR .

22 LIS 4 e I s e . N
& 25 changes / 1 hr, are used on the first two nond series due &




Pond Now Average Average Water Oue Fha Nog HqO Cue b Water LCfss Needs
Length Width Depth changés Needed per hr.
per hr,
16 14,81 70% Lt L1,hh0 2 82,880 23 Cfs.
17 L8t 70 It L1,1h0 2 82,880
18 1ot 70! Iy L1,4L0 2 82,8680
L9 13510 701 It 37,800 2 75,600 21 Cfs,
20 1351 701 i 37,800 2 ’“5,60{3
21 1351t 70! Lyt 37,800 2 75,600
22 1281 70t It 35,8L0 2 71,680 20 Cfs,
23 1201 708 It 35,840 2 71,680
2l 1261 70t L 35,840 2 71,680
25 117 7Ot Ipv 32,760 2 65,520 18 Cfse
26 117 701t It 32,760 2 55,520
% 117 7018 Lt 32,760 2 65,520
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Bickel Springs Trout Hanch

RODUCTION

Hoe o Lverare Average Water Cus Bl ;, Leb Armual Raceway
Length Width Deoth Do Production
Al 100¢ 201 Lyt 8,000 1.5 12,000
2 1001 201 1 8,000 1.5 12,000
A3 100! 20t Lt 8,000 1.5 12,000 o
£

2L 100t 201 It 8,000 1.5 12,000

Bz 1001t 207 It 8,000 1.5 12, 000

36 70"

¢ %

23 100¢ 201 It 8,000 1.5 12,000

L 1007 201 Lt 8,000 1.5 12,000

c2 100! 201 Lt 8,000 I 1.5 12,000

c3 1001 201 Lt 8,000 1.5 12, 000

Total Annual production 108,000
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ANNUAL TROUT PRODUCTION

W

Hoe o Average . Average later Cue Ite 1.5 1lbs, Armual Pond Production
Length o Width Depth per cu. fh.

“Dond

I 1331 701 Lt 37,240 x 1.5 55, 86

]
;N»:
L
Ll
.‘Q
[
i
(s}
-
e
N
-
bd
[
%.J
®
T
\J
A% ]
e
-
[92%
-

5 1338 701 Iyt 37,2L0 i 1.5

et

6 1331 701 Iyt 37,240 % 1a5 53,860

7 1601 701 Lt )k, 800 % 1.5 g 67,200

72

P
4

8 1601 708 i Ly, 8OO 3 x 1.5 f 67,200

56

&

.

9 1601 701 Iyt 1,800 x 1.5 | 67,200

10 1651 70t Lt - L6,200 % Le5 | 69,300

TN

L6,200 x 15 69,300

g..—.l
E—...!
E_J
o
\0"1
-
O
i B
o
s

i6,200 | x le5 s 69,300
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1. Name of applicant

g

o
ldentification No% W7A/02/

Application

STATE OF IDAHO
DEPARTMENT OF RECLAMATION

APPLICATION FOR PERMIT

No.

To Appropriate the Public Waters of the State of Idaho

(TYPE OR PRINT IN"INK)

Norman S. Standal and George Lemmion

post office address Star Route, Bliss, Idaho 83314

.-Source of water supply T‘housand springs

which is a tributary of

Snake River

. a. Location of point of diversion is__ NW Ve of _ NW V4 of Section 8~ Township 85

Range . 14F B.M. Gooding County; additional points of diversion if any:
NE 1/4 NE 1/4 Sec. 7, SE BE Sec. 6, Township 8S Range 14EBM Gooding County

o]

Va

b. It water is not consumed, it will be discharged into Snake River

of o NW v of Section 8 Township_ 88 Range 14 E B.MA.

at a point in. NW__

- Water will be used fo%ifﬂs%folIOWing purposes:

31 (both dates inclusive)

31 (both dates inclusive)

Amount_215.0 for propogation purpose from Jan. 1 to_ Dec.
{cfs ar acre-feet per annum)

Amount -2 fordomestic purpose from_Jan. 1 io_Dec.
{cfs or acre-feet per annum}

Amount for purpose from fo

(both dates inclusive)

{cfs or acre-feet per annum)

- Total quantity 1o be appropriated:
a. 215.2 cubic feet per second and/or

b. acre feet per-annum.

. Proposed diverting works:

a. Description of - difches, flumes, pumps, “headgates, etc.

open ditch from springs to hatchery, and piped domestic & egg hatchery.

b. Height of storage dam. .. feef, active reservoir capacity acre feet; total reservoir
capacity . oo acre feet, materials used in storage dam:
Period of year during which storage will -occur to inclusive:
(Mo, - Day) (Mo. Day)
¢. Proposed well diameter is: " inches; proposed depth of well is_ feet.

-a. Time required for the completion of the works and application of the water to the proposed beneficial use

is 5 _years.

b. Estimated ¢onstruction cost is $_ 72 000.00

. Description of proposed uses:

a. If water is not for irrigation:

(1) Give the place of use of water:  NW Vi of . NW Va of Section_8  Township_ 8S
Range,mi@ _____ B.M
(2)- Amount of power to be 'generated: . = “hpunder_.. . feetof head.

(3) - List number of each kind of livestock to be watered

{(4) Name of municipality to be served
supplied with domestic water_ .

(8) It water is-to be used for other purposes describe:

,or-number of families to be :

36 70
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b. M water is for irrigation, indicate acreage in each subdivision in the tabulation below:

NEVa NWVs SWVa SEV4 ®

TWP. RANGE SEC. TOTALS

NEVa | NWVal SWVa| SEVa | NEVa | NWVa| SWVa| SEVa.| NEVa| NWVsi SW14a | SEVs | NEVA NWVa SW4| SEVa

Total number of acres fo-be irrigated

.. Describe any other water rights used for the same purposes

9. a. Who owns the property at the point of diversion Idaho Power Company

b. Who owns the land to be irrigated or place of use Idaho Power Company

c. i the property is owned by a person other than the ‘applicant, describe the arrangement enabling the

applicant to make this filing__At present time we are negotiating for purchase of this

property.

10. Remarks By putting this water to beneficial use, near the foot of the

Thousand Springs falls, the beautiful view of this unusual natural
phenomena will be preserved for public enjoyment.




L
5

Map of proposed project:

11.
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BE IT KNOWN that the undersigned hereby makes application for permit to appropriate the public

waters of the State of Idaho as herein set forth.

Scale: - 2 inches egual 3 mile
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4. Date ”7 /X - (f}
Publication preg ’cwred by v g
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Receipted by,

o
Published in_.{
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Publication dates G
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Publication approved <<=~ Date

Priority recduced tfo ..~ - Reason

Copies of protests forwarded by~ s
Hearing held by Date
Recommended for W denial by BDYET o

ACTION  OF STATE RECLAMATION ENGINEER

This is to certify that | have examined Application for Permit to appropriate the public waters of the State of

idaho No. 86-T072  and said application is hereby APPROVED

1. Approval of said application is subject fo the following limitations and condifions:

a. SUBJECT TO ALL PRIOR WATER RIGHTS:

b. Proof of construction of works and application of water to beneficial use shall be submitted on or

befare December 1 , 1@ 72 N

e Other: Subject to the conditions as set forth in the order issued on November 9, 1970

2.-Denial of said application is for the following reasons:

Witness my hand this _12th_day of ___November 1970

SOl

Deput’y ~ State Reclama’n n Engineer




