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SSIDEMT CHAMBERS!

ATNE COUNTY
OME 788B-48854
ILEY, IDAHO 83333

ICOLN COUNTY
DHE 886-2173
JSHONE, IDAHO B3332

DOUGLAS D. KRAMER

DisTRICT JUDGE

GOORING COUNTY
IDAHO FIFTH JUDICIAL DISTRICT

PHONE $34-4861

i GOODING, IDAHO 83330
RAZ:RROHASHA, OFFICIAL COURT REPOR E @ E U W E
‘ . i ¢AmM ﬁ OUNTY
PHO

S4.-2238
March 16, 1981

FAIRFIELD, IDAHO 83327

NOV 6 gl

Bepartment of Water Resources
#17553

In the Matter of @pplication for
Amendment of Permit 36-7072 etc.

The above entitled matter having been inactive for a

period of over one year

and proper nctice given pursuant

to Rule 40 (c) of the Idaho Rules of Civil Procedure and

good cause appearing therefore,

IT IS HEREBY ORDERED that the above entitled matter

be dismissed without prejudice.

DATED this 16th day of March, 1981.
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Thomas G. Nelson ,

PARRY, ROBERTSON, DALY & LARSON
P. 0. Box 1906

Twin Falls, Idaho 83301
Telephone: 733-3722

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

A kA ok ok kX ok Xk &k ok %k

IN THE MATTER OF APPLICATION )
FOR AMENDMENT OF PERMIT )
NO. 36-7072 IN THE NAME OF ) NOTICE OF AND PETITION FOR
VALLEY TROUT FARMS, INC. ) APPEAL UNDER §42-~211, I.C.

Case No.

X ok ok ok ok Kk Kk Xk % &

Petitioner Robert H. Brailsford alleges:
I.

Valley Trout Farms, Inc., is the holder of Permit No.
36-~7072, issued by the Idaho Department of Water Resources, for
the appropriation of certain of éhe public waters of the State
of Idaho, said waters to be diverted and used in Gooding County,
Idaho.

II.

On or about May 8, 1978, Valley Trout Farms, Inc.,
applied to the Idaho Department of Water Resources for an
amendment to said permit. Petitioner protested, on the ground
that the granting of said permit would adversely affect the
rights of petitioner under Permit No. 36-7085.

IIT.

On January 18, 1979, the Director of the Department of
Water Resources issued an order allowing the requested
amendment. A certified copy of the application for amendment

and a certified copy of the Director's order are attached hereto
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as Exhibits "A" and "B" respectively, and by this reference made
a part hereof as though set out in full herein.
Iv.

The order of the Director is incorrect in law and fact
since the granting of the amendment adversely affects the rights
of Petitioner. Petitioner hereby appeals for a judicial review
of the order of the Director and requests a trial de novo.

WHEREFORE, Petitioner prays:

1. That the Court hear anew the matters relating to
the application for amendment, and thereupon enter an order
directing the Director of the 1Idaho Department of Water
Resources to deny the application for amendment.

2. For costs of suit including reasonable attorney's
fees.

3. For such other and further relief as the Court may
deem proper.

DATED this /¥ day of Ity 1979,

PARRY, ROBERTSON, DALY & LARSON
. y

vy I KQ//&%%

ThomdE G. Nelson

ACKNOWLEDGEMENT OF SERVICE

I, ﬁsﬁ@ﬁﬁf¥k Kﬁmwm , do hereby certify that I

received the foregoing NOTICE OF AND PETITION FOR APPEAI UNDER

§42-211, I.C., on behalf of the Department of Water Resources.

DATED this ,s day of el . 1979.

DEPARTMENT OF WATER RESOURCES




C. Stephen Allred

STATE OF IDAHO
1 DEPARTMENT OF WATER RESOURCES

" Statehouse

overnor

Boise, Idaho 83720
{208) 384-2215

Director

July 1, 1977 )

Re: Permit No. 36-7072

Dick Graves

Southern Idaho Production
Credit Association

Gooding, Idaho 83330

Dear Mr. Graves:

T have examined the above referenced permit and found it to be valid and
owned by Aquaculture Industries, Inc.

The original permit was issued to Mr. Norman S. Standal and M. George
Lemmon on November 12, 1970, subject to the terms and conditions as
set forth in the Order issued November 9, 1970. A copy of the Order
is enclosed. The time to show proof of beneficial use on the permit
was December 1, 1972. On November 10, 1972, an extension of time to
show proof of beneficial use was granted until December 1, 1975.

In December of 1972, Mr. Standal and Mr. Lemmon assigned this permit to
Aquaculture Industries, Inc. The assignments were accepted by the
Department as being within the provision of Item 5A of the Order of
November 9, 1970, since Mr. Standal and Mr. Lemmon were at that time
the major stockholders and officers of Aquaculture Industries, Inc.

On November 6, 1975, a second extension of time to show proof of
beneficial use was granted until December 1, 1978. This second extension
was requested by Aquaculture Industries, Inc. due to litigation which
they indicated prevented them from completing the project to beneficially
use all the 215.00 cubic feet per second of water shown on their permit.

An additional extension of time beyond the December 1, 1978 date to
show beneficial use would probably be granted if it can be shown that
the litigation has prevented the owners from completing the project
and that the litigation has been actively pursued by the owners.
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Dick Graves

Re: Permit No. 36-7072
July 1, 1977

Such a request and any evidence necessary to support such a request
should be submitted to this Department early in October of 1978.

The question of assigning the permit to a new owner was discussed

in our office in light of Item 5A of the Order dated November 9, 1970.
The opinion was that since the project is now substantially developed
and operating and based on the other evidence we now have, an assignment
at this time would probably not be considered speculation.

I hope this information is useful to you. If I can be of additional
help, please feel free to contact me.

Yours truly,

DAVID B. SHAW
Water Allocations
Section Supervisor

DBS:jfr

Enclosure: Copy of Order



EBERLE, BERLIN, KADING, TURNBOW & GILLESPIE

T. H.EBERLE CHARTERED
JAMES L. BERLIN ATTORNEYS AND COUNSELORS AT LAW
R B HADING, - CAPITOL PARK PLAZA
R. M. TuRNBOW

300 NORTH SIXTH STREET

JAMES R. GILLESPIE
KENNETH L. PURSLEY
WiLLIAM J. MCKLVEEN

DALE G. HIGER Boise, IDAHO 8370l
WARREN E. JONES

PETER C. JENKINS

GARDNER W. SKINNER, JR.

MARK S. GESTON

MICHAEL A. GREENE

B. NEWAL SQUYRES, JR. November 3, 19 75

PosT OFFICE Box 1368

Department of Water Resources
State Capitol

Boise, Idaho 83720

Re: Permit No. 36-7072

Gentlemen:

REGEIVE]

MOV 4 5o

Bepariment, of Water Resguzses

J.L.EBERLE (IB20O-1964)
DALE O.MORGAN (1914 -1970)

Please find enclosed an Application for Extension of
Time. Please review the application and advise me as quickly

as possible as to your decision.

If T can provide you with any additional information,

please let me know.

Very truly yours,

iji

Dale G. Hl

DGH:jb
Enclosure

wgfwm»u ST E gy gy 'm



STATE HOUSE BOISE,IDAHO 83720

October 3, 1975

Re: Application No. 36-7121
Permit No. 36-7072

Mr. Edward W. Clyde, Attorney
351 South State Street
Salt Lake City, Utah 84111

~ Dear Mr. Clyde:

We have reviewed the filings of Mr. Standal and Mr. Lemmon on the Thousand Springs
Area as you requested in your letter of September 22, 1975.

Application No. 36-7121 is still awaiting the outcome of the suit between Judge
Ritter and Mr. Standal and Mr. Lemmon. No change has been requested on this appli-
cation, which is still in the name of Norman Standal and George H. Lemmon.:

We have reviewed Permit No. 36-7072 under which Mr. Standal's present development
has taken place. There has also been no amendments filed on this permit. This
permit has been assigned to Aquaculture Industries, Inc., Box 326, Hagerman, Idaho.
On October 1, 1975, we sent Aquaculture Industries, Inc. notice that proof of bene-
ficial use under this permit is due on or before December 1, 1975.

I have also talked with personnel in our District Office in TWin Falls and they are
aware of no changes being made at the present time.

Any changes that are made on either the application or the permit will be advertised
in the local newspaper to allow an opportunity for those affected to protest any
proposed change.

Sincerely,

BOBBY D. FLEENOR
hief, Water Rights

s
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October 1, 1975 _ CERTIFIED MAIL 5%

Re: Permit No. 36-7072

Rauaculture Industries, Inc.
Box 376
Hagerman, Idaho 83332

Gentlemen:

One of the conditions of approval of your water Permit No. 36-7072 (see last
page of your approved permit) was that evidence of the extent of development be sub-
mitted as proof of %?plication of water to beneficial use to this office on or before

December 1, 1975 Enclosed is an affidavit form which must be used to sub-
mit the required proof of beneficial use. \

1f you have not fully completed your project, and you have not previously received an
extension of time, you may request an extension of time provided the delay is for rea-
sonable cause as indicated in Section 42-204, Idaho Code, amended. 1If vou have been
prevented from proceeding by a govermmental agency or by litigation, more than one
_extension of time can be granted.

Either the beneficial use affidavit or a request for an extension of time must be re-
ceived by this Department on or before the above mentioned date, otherwise the permit
will lapse and be of no further force or effect.

LNt B

R. KEITH BIGGINSON
gpirector ‘

RKH: g
Enc: Proof affidavit




STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

Cecil D. Andrus Statehouse
Governor Boise, Idaho 83720
Director

February 4, 1975

Fdward W. Clyde; Attorney
Clyvde & Pratt

351 South State St,

Salt Lake City, Utah 84111

Dear Mr. Clyde:

Thank you for sending us a copy of Judge Bellwood's January 28th letter concerning the

results of the suit filed by Judge Rittes.and Mrs. Hull against Standal and Lemmon in
connection with their Permit FNo.

Before any further action is taken on Application No. 36-7121, which you have protested,
we will need to review the conclusions of law and judgement issued by Judge Bellwood.
Theri, of course, we must defer any action until the appeal period has passed.

Again we appreciate your promptness in letting us know the outcome of that trial.

Sincerely,

BORBY D. FLEENOR
Chief, Water Rights

_BDF:ig

pomp BN REETEY

WATER RESOURCE BOARD: John F. Streiff Gearge L. Yost Donald B. Kramer Edwin C. Schiender
Chairman Vice-Chairman Secretary Member

Franklin Jones P4, Reed Hansen Scott W. Reed Joseph H. Nettleton
e Member Member Member Member
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EDWARD W.CLYDE GLYDE & PRATT

ELLIOTT LEE PRATT ATTORNEYS AT LAW

WILLIAM G.GIBBS 351 SOUTH STATE STREET

FRANK J.ALLEN SALT LAKE CITY, UTAH 84lll

ROLAND R.WRIGHT ! Department of Water Ressl!m
JOHN T.EVANS PHONE 322-25/6
RICHARD C.CAHOON January 31, 1975 AREA CODE 80!

EDWARD T. WELLS
STEVEN A.TUFT
MICHAEL M. QUEALY

R. Keith Higginson, Director
Dept. of Water Administration
Idaho Statehouse, Annex 2
Boise, Idaho 83707

Re: Application No. 36-7121
Dear Keith:

We have completed the trial of the suit filed by Judge
Ritter and Mrs. Hull against Standal and Lemmon with refer-
ence to their Application No. 36-7072. We, of course, did
not appear at your hearing on that case, and it was under
that application that Standal and Lemmon built their fish
ponds, destroying the natural channel from the springs into
the Snake River. The trial judge has ruled in favor of Judge
Ritter, and has ordered Standal and Lemmon and their successors
to remove their fish ponds from these natural channels and
to restore the channels to their pre-existing condition.

You, no doubt, will recall that one of our contentions
on the above captioned application was they did not have
sufficient land to use the water, and they concurred, by
occupying the natural channels, which I denied their right
to use. The court has sustained our position and that par-
ticular objection to their efforts to appropriate water
from the lands of Judge Ritter would now appear to be cor-
rect.

However, in addition, you will recall that we denied
that they could sustain their application which was wholly
dependent upon their being able to condemn part of Judge
Ritter's lands to divert the water and to convey it
across his lands to their ponds. Since we filed our briefs
on that matter, the Idaho Supreme Court in Lemmon V. Hardy,
95 Ida. 778, 519 P. 2d 1168 (1974), has unequivocally held
that the applicant cannot appropriate water under Idaho law
where he does not own the land where it is going to be used,
and where the water is going to be diverted. The assertion
that the necessary rights in Judge Ritter's land could be
acquired by condemnation was raised by Standal and Lemmon
in the Hardy case, and was rejected. 1In view of the holding
that they cannot use the channels for fish ponds in the case
just concluded, and the further holding of the Supreme Court
that they can't appropriate water where they don't have the
necessary interest in land, it is respectfully submitted that




CrLypE & PrATT

R. Keith Higginson
Page 2
January 31, 1975

the above captioned application to appropriate water where
the point of diversion is on Judge Ritter's land and where
they must condemn a channel across his lands must be denied.
I am enclosing a copy of the trial judge's memorandum de-
cision. I am sure you are familiar with the case of Lemmon
v. Hardy, supra.

I am enclosing a second copy of this letter so that you
can send it to opposing counsel. I do not know who the
present attorney is for Messrs. Standal and Lemmon in re-
gard to that application.

Best regards.
Very truly vyours,
g ;} ]
/é;&wmj va &
Edward W. Clyde

EWC :ML
Encl.



Re: Permit No. 36-7072 Hovember 6, 1975

Aquaculture Industrieg, Inc.
Box 326

Hagerman, Idaho 83332

Gentdédmen:

Enclosed is a copy of the approved application for extension of time in
connection with the above referenced permit.

The time within which to submit proof of beneficial use of water has been
extended to pgcember 1, 1978.

Sincerely,

wig B B PO apnw P LT

D. Darlene Reich
Water Rights Supervisor

cc: Dale Higer, Attorney



~ defendants' water permit hes limitations: -
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SHERMAN J. BELLWOOD

JUDGE FIFTH JUDICIAL DISTRICT
P.O. Box 248
RUPERT, IDAHO 83330

January 28, 1975
Mr. Edward W. Clyde

351 South State Street

Salt Lake City 84111

Mr. Bert Larson . « Re;-Rittef & Hull

Box 525 : , vs.
Twin Falls, ID 83301 Standal & Lemmon &

o Aquaculture Indust. I
Mr. Lloyd J. Walker Gooding County # 14752
Box 23 - ‘

Twin Falls, ID 83301

GCentlemen:

The pla intiffs seek injunction to compel the defendants to
re-open, and keep open, the channel of an estuary of the Snake
River into which Bridal Veil Falls drains. The defendants have
virtually closed the channel by means of an earthen dike in con-
nection with their trout farm operations for which they have an
Idaho permit to apnroprlate waters of the estuary '

I am persuaLOd by plainti ffs arguments, the evidence, and
the law as I understand it, that defendants have no right to
maintain the channel closure. Furthermore, it is to be noted,
"¥#**and the use or
alteration of stream thannbkls shall be subject to 211 appllcable
provisions of state and federal law" and defendants must ''protect
the public interest in the enjoyment of the esthetic and recreatior

quality of the springs and stream channels.”

Counsel for plaintiffs will prepare and submit findings of
fact which are supported by evidence, conclusions of law, and
Judcmvdt in accordance Wlth the conclusions stated herein.

DeLendants should have six months within which to restore the
channel. .

Defendants' objections tb Exhibits B-2K, -2L and -2, and to
Exhibits 12, 13 and 14, are overruled. Defendants’ motion to dis-

miss made during trial is overruled. Defendants' objections to
Exhibit 19 is overruled. i

Plalntlffs objections to the D-series of exhibits are
overruled. ; ‘

Sincerely,

%U‘W‘futm/ 7 Gl W/\

Sherman J. Bellwood



SHERMAN J. BELLWOOD

JUDGE FIFTH JUDICIAL DISTRICT
P.O. Box 246
RUPERT, IDAHO 83350

January 28, 1975

Mr. Edward W. Clyde
351 South State Street
Salt Lake City 84111

Mr. Bert Larson . Re;'Rittef & Hﬁll

Box 525 o - vs.
Twin Falls, ID 83301 Standal & Lemmon &

‘ o Aquaculture Indust. In
Mr. Lloyd J. Walker . ~ Gooding County # 14752
Box 23 o o L B

Twin Falls, ID 83301

Gentlemen:

The pla1nt1ffs seek injunction to compel the defendants to
re-open, and keep open, the channel of an estuary of the Snake
River into which Bridal Veil Falls drains. The defendants have
virtually closed the channel by means of an earthen dike in con-
nection with their trout farm operations for which they havs an
Idaho permit to appropriate waters of the estuary.

-I am perbpadﬂd by plaintiffs! arguments, the evidence, and
the law as I understand it, that defendants have no right to
maintain the channel closure. Furthermore, it is to be noted,
~ defendants' water permit has limitations: * '#**and the use or
alteration of stream {hannbls shall be subject to 211 appllcable
provisions of state and federal law" and defendants must ''protect
the public interest in the enjoyment of the esthetic and‘recreatio
quality of the springs and stream channels. : .

: Counsel for plaintiffs will prepare and submit findings of
fact which are supported by evidence, conclusions of law, and
judgment in accordance.with the conclusions stated herein.

DeLendaﬂts should havo six months within which -to restore the

channel. -
Defendants' objections to Exhibits B-2K, -2L and -2¥, and to

Exhibits 12, 13 and 14, are overruled. Defendants' motion to dis-

miss made durln0 trial is overruled Defendants' objections to
Exhibit 19 is overruled. ‘

Plalntlffs objections to the D-series of exhibits are
overruled.

Sincerely,

Iotnsons Houdlirrsr-

Sherman J. Bellwood
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Rer Permit No. 36-7072 - Aquaculture Industries, Inec.

L
L;@ﬁé J. Walker
Bank of Idaho Building
P. 0. Box 23

Twin Falls, ID 83301

[
Dear Mr, Walker:

e
Pé?Eﬁant to your letter dated August 14, 1974, enclosed is a copy of the extension
of time for the above referenced permit granted on November 10, 1972, The time
within which to submit proof of beneficial use was extended to December 1, 1975,
Wgahg?e the poor copy you received has caused you no inconvenience.

4

A\
Si%%?rely,

1
!
|

i

<

S

(Mrs.) Jan Grover
Secretary

JG
Enclosure




LAaw OFFICES OF
LLoyp J WALKER
BANK OF IDAHO BUILDING
P. O Box 23
Twin FALLS, IDAHO 83301
TELEPHONE (208) 733-3083
GlACcoBBI SQUARE

LLoyD J. WALKER SWN VALLEY, IDAHO 83353
CLINTON E.dAcoOB (208) 726-5861

August 14, 1974

| e

: 45 1972
Mr. Keith Higginson ‘
Director Department of Water Basqurces
Department of Water Administration
Statehouse
Annex 2

Boise, Idaho 83707
Dear Keith:

Apparently on the 10th of November, 1972, the Department
granted an extension for the completion of the construc-
tion under permit #36-7072. I have copies of the exten-
sion but the quality is so poor I would appreciate it very
much if you could furnish me with an additional copy. If
for one reason or another your file copy is also of poor
quality would you confirm in writing that the construc-
tion completion date has been extended to December 1, 1975.

Sincerely yours,

}f?il&}aéf €}< (Lf)aa41é2z4\_,
LI.OYD J. WALKER

LJW:gb
cc: John Giannetti

1(—/7\'7[’)&/%



January 3, 1974

. Lloyd J. Walker
ffices

r, Depew & Kennedy
Bank of Idaho Puilding
P, O, Box 23

Falls, Idaho 83301

e Permit No. 36-7072, Aquaculture Industries, Inc.
% §
}Lloyd.

sorry that I've been so long in answering your recent request for a letter con-
1ing Permit No. 36-7072. We have spent some time researching the files and,
cularly, the Findings of Fact and Conclusions of Law issued by this cff&ce on
vember 9, 1970.

is particular case is unusual, due to the fact that construction was underway
even prior to the time the application was approved pursuant to the above-mentioned
der. Therefore, in our Finding No. VIII, we indicated that 75% of the work
cessary to prepare the ponds, ditches, and other facilities 1s completed. Ve
recognize that the work has now essentially all been completed and there is no V
further need for your clients to submit plans to this office for our approval, The
matter was submitted to the Court of Twin Falls county and the Court's approval of
the project and its subsequent construction has satisfied the requirements of this
office with regard to approval of plane; specifically, therefore, under Paragraph V(c)
the construction plans need not now be submitted to this office for our approval.

Very truly vours,

R, KEITH HIGGINSON
Director

RKH:mir




_ JOHN C. TUCKER
_ OFFICIAL EOURY REPORTER
_ TWIN FALLS, IDAHD 83301

,IN THE DISTRICT COURT OF THE FIFTH JUDICIAL;DISTRIC& OF THE

' STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

§ ok

IN THE MATTER OF THE APPLICATION )
FOR PERMIT NO.(36-7072, NORMAN )
STANDAL AND GEORGE LEMMON AN )
‘APPLICATION FOR PERMIT NO. 36-7085)
i )
)
)
)

CASE NO. 24011

1 ILSFORD., BRESIDENT OF
,BRAILSFORD BROTHERS, INC., AN
IDAHO CORPORATION.

MEMORANDUM OPINION

The above-entitled matter is before me for decision

'ﬁnder the provis%ons of Section 67-5215, Idaho Code, Qroviding

_for judicial review of administrative orders. I have been
furnished with a copy of pleadings, affidavita, various
1etteré and other written documents filed with the Department
of Water Administration of the State of Idaho and the briefs
of counsel submitted to that Department in its "permit files
Nos. 36-7085 énd 36-7072." By stipulétion of counsel and the
appropriate statutes, 1 am given authority to conduct’a
judicial review of the above-entitled matter bésed upon the
.reéord.set out above. , V .

Section 67-5215(q), Idého Code, provides some guide
lines f&r this judicial~review,‘namely, “the Court shall not
substitute its judgment for that of the agency as to the weigh

’of the evidence on qﬁestions‘of fact." And unless‘tha rights
‘:fOf Brailsford Brothers, Irc., have been prejudiced because the

Department's Findings of Fact, Conclusions of Law, and Order
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JOHN C. TUCKER
OFFICIAL COURT REPORTER
TWIN FALLS, IDAHO 83301

| e B

1

2

or "Affected‘by other error of law" or "clearly erroneous in

view of * * * * the wholevrecord," I am required to affirm

are "in violation of Constitutional or statutory provisions"”

the Department's decision.

Assignment of Error No. 1 is directed to Finding of

Fact No. VIII which appellant states i& not based upon facts

in the record. However, this particular Finding of Fact is

almost a verbatim transcript of Paragraph 7 of the affidavits

10
11
12

13

4

15

16

17
18
‘19
20
21
22
23
24

25

26

27

28

29

30

event Finding of Fact IX does set forth that "applicants

_ (5tandal and Lemmon) did notycwn or have any right to use of

£ Norman S.‘Stahdal and George Lemmon dated June 23, 1970,

and June 16, 1970. The agency apparently gave enough weight
to this portion of the affidavits to transform it into a

Finding of Fact. I do not believe I have‘authority to-subé

stitute my judgment for that of the Department in this :egard.
S *f_Assignment of Error No. 2 complains of the failure of
Finding of Fact No. IX to find that Standal's and Lemmon's

application for permit°Was made for speculative purpoSes. Since

I have recently been "burned" because of my inability tb

distinguish a Finding of Fact from a Conclusion of Law (see

Warner C. Mills v. James G. Holliday, Capital Reports, Vol.18,

No. 6), I am somewhat hesitant to mention it, but I suspect
this particular Assignment of Error has reference to a Conclu-

sion of Law as distinguished from a Finding of Fact. In any

occupancy of the land where they intended to use the water" at
the time their applicatibn was filed. Since both parties
concede this, I do not see why either party should complain
about it now turning ﬁp as a Finding of Fact.
Assignmen£s~of Frror Nos. 4 and 5 go to the heart

of Brailsford Brothers, Inc., complaint mentioned in the

eres podrobmid g
PR N Shik éf &Q @
o 5o f
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. JOHN C TUCKER
OFFICIAL COURT REPORTER
TWIN FALLS, IDAHO 83301

1

10

11

13

14

foregoing paragraph, and that is Conclusion of Law No. 2 in

which the Department held that the failure of the applicants

for permit to have any interest in the real property on which

they intended to use the water applied for will not, in and of
itself, support the conclusion that the application for permit
was made for speculative purposes. I have no quarrel with the
Department'skconclusion.

It seems to me that to hold otherwisé would place a

much too narrow definition upon the phrase "speculative

purposes.” Whether the venture 1is speculative depends almost

T G

entirely upon the true intentions of the applicants. Those

intentions may be hidden away in the minds of >f the applicants,

but judges and juries frequently c‘lete=z:|rmlm=ama:.mxw;?MJ::nd‘:i.vidgggmlwf\mg:%w

A A RS AT A DO S

15 |

16

17

18

19

20

considering

R S

T A R T R s

nd myriads ofg&prroundlng circumstances. It seems to me that

“6ﬁnership or lack of ownership of the land upon which the watef

is to be used is just one,of‘the~many circumstances to be

_considered in arriving at the applicants' intentions on the

road to the ultimate question of speculation. 1 believe the

facts and circumstances considered by the Department, including

21
22
23
24 
25k
26
27
28
29

- 30

the lack of interest in the land on which the water is to be

used at the time~of filing, is sufficient to support the

conclusion that this is not a speculative venture so far as
Standal and Lemmon are concerned.

Assignment of Error No. 1 goes to the failure of the

Department to find that applicants will be unable to benefiF
cially use the amount of water applie! for on fifteen acres
of land. The proposed use of most of the water applied for wa
until recent years, a usigque use -»Vit is‘nmnéonaumptive use.

I do not believe the amount of water which can be beneficially

“t ?”“\‘19""5}

Y
i §oA M
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JOHN C. TUCKER
OFFICIAL COURT REPORTER
TWIN FALLS, IDAHO 83301

10
11
12

13

14

15

17
| YV 18
19

20

21

22
23
.
25

26
a1
28

29

30

used in the'production of fish on 15 acres of ground can sat-
isfactorily be determined at this time except within very

broad limits, and I do not believe that the Department went

_beyond these broad limits in its order. Upon proof of bene-

ficial use, the precise amount of water needed can be deter-

mined with some degree of precision and’thereafter awarded.
Until that time, however, I do not think the Department is in
error in allowing 100 c/f/s. |

I believe,that what has already‘been said takes care
of Assignment of Error Nos. 6 and 7. |

1t seems to me that applicaticn No. 36-7085 was made
in good faith and that the decision of the Department should
be an& is affirmed. k

Dated this 12th day of April, 1971.

P e i

{2




This letter is being written to conform to Paragraph V(c)
of the administrative order which was entered by the
Department of Water Administration in the matter of the
application for Permit No. 36-7072 on the 9th day of
November, 1970.

Paragraph V(c) of the order requires an approval of the
plans and construction of the ponds. This approval was
actually given during the trial in which Brailsford
Brothers objected to the application for Permit No.
36-7072. The construction plans were submitted and are
a part of the record in the District Court in Twin Falls
County. The approval of those plans was given as a part
of that proceeding and is reflected in Paragraph VIII

of the Findings of Fact.

This letter is for the purpose of confirming specifically
that under Paragraph V(c) the construction plans were
submitted as a part of the hearing and approved by this
office.

L Fat ‘ngq},\
R q
LA 7 wsy i}




June 29, 1973

| H:.ucyé J. Walker

L m 0ffices -
| ¥alker, Dapew & Kennedy .
- Benk of Idaho Building

| %o Talle, Lsho 83301 .
. ip ‘P C?li t Yo. 36-7072, lquleultm Indmtti.t.. Iﬁu‘

‘Thie s in zeply to your letter of Jume 13, 1973, requesting the concurrence of this
£fice 4in the sale of the common stock of Aquaculture Industries, Ine., to Marine

gﬁ;q};, when the permit was issued, we wers concerned about the element of specu-
Jation on the part of the two applicants, George Lemmon apd Normsn Standal, In
~ #41ing tha application, they represented that they were capable and prepared with
~ their own means end resources to develop the facilities for use of the entire flow
water under that permit and that they had every intention of doing so. This, of
coursae, has not been the case. 1Ia epproving the sssigmment from the original
applicents to Aquaculture Industries, Inc., we agreed that so long as Lemmon and =
: Stendel remained stockholders and officers of the company, that we had no reason to
 'objest to the trensfer. The water right is now in the name of Aquaculture Industries
. Inc., and it is my understanding that it will remain in thet ownership. Therefore,
_even though I am personally mot ia favor of the sale and am convinedd that such pro-
_posed eale further demonstrates the speculation and imsincerity on ths part of the
~ original epplicants, I am sdvised that thers is no legal badis for our objectidg to
4e., I would therefore advise that this office would not oppose the sale which you

v.rysiuiy yours,

4

~ R, KEITH HIGGINSOR
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pPresent assignees are of Permit Nos.
36-7068 and._36-7069
( Mr. Smith's phone no. is: 733-6684

/// Mr. Smith »uld like to know who the

N Dovwen
Norman Standal and George Lemmon N o E'DD \]* H’ Uz-i—
T

c/o Attorney Leon Smith
Kramer, Smith & Beeks

P. 0. Box 508

Twin Falls, Idaho 83301

Re: Application for Permit No. . 36-7072 <) \\§§<
Department of Water Administration \
Order Dated November 9, 1920

Gentlemen:
Pursuant to request of counsel of Leon Smith representing Aquaculture Industries,
Inc., Norman Standal and George Lemmon, I am writing this letter to clarify the
position of the Idaho State Department of Water Administration as it pertains

to water permit No. 36—7072icurrently held by Aquaculture, ¥mgxx Industries, Inc.,

an Idaho corporation engaged in the business of fish production.

<o /uiuac_;
The question asked of me by Attorney Smith requested an opinion as to i

by permit holder with paragraph 5 of my order dated November 9, 1970. It is my

understanding that this opinion is necessary for the consummation of a sale of

__-_-_-_-_-*
all common stock issued by Aquaculture Industries, Inc., from the present
- e
stockholders to the buyers and also Marine Protein, Inc., a New York corporation.

——

Y

It is my further understanding that, at the present time, there is contemplation
of no transaction of the transfer of corporate stock and the water permit will
remain listed in Aquaculture Industries, Inc., which will probably become a
wholly owned subsidiary of Marine Protein, Inc., after a sale of Aquaculture
Industries, Inc.

Since it is my understanding that Permit No. 36-7072 is not actually being
assigned or sold but will remain in Aquaculture Industrues, Inc., compliance with
paragraph 5(a) of y my November 9, 1970 order will be deemed satisfied and
further corroborated by this letter. This department has recently received

CQD'NGE YO
itd of construction I plans and specifications of what has been built on

the premises of the place of application of the waterg/ subject to Permit No.

£ pt
!:.'\ JQ’?‘)



36- 7072é;aé—i"hE_'_pErEUﬁﬁII?’vIEumRPﬂﬂﬂrﬂ95ta—:n_ren4au—the_dauelnggggghgfhthe

satisfied as of this date that the permit holder for Permit No. 36-7072 has

fully complied with the terms and conditions of paragraph 5 of my order dated

November 9, 1970.



May 31, 1973

| Mz, Leon Smith, Jr.
[Attorney at Law
[|P. O. Box 508

\Tyin Falls, Idaho 83301
— Re: Application for Permit WNo. 36-7072
Dear Mr. Smith:

Yblur recent telephome call suggested that we respond concerning a proposal for a sale
|o§'all common stock of Aquaculture Industries, Inc., to some other organization. As
you are aware, this permit was issued with the condition that it not he assigned

| lwithout the written consent of this office and that we would consider any attempt to
aééigning it as an indication that it was obtained for speculative purposes.

In January, 1971, we wrote to Messrs. Standal and Lemmon in connection with their
proposal to assign the application to Aquaculture Industries, Inc. A copy is enclosed
“for your information. As indicated in that letter, it was our feeling that the appli-
|cation must remain in the ownership of Messrs. Standal and Lemmon, either personally
lor as major stockholders in the corporation which owns the fish rearing facilities.
" We would interpret any attempt to sale all the common stocl of Aquaculture Industries,
Inc., as an attempt of Standal and Lemmon to divest themselves of any further obligation
< im connection with the completion of comstruction of works and application of water to
\beneficial use. Therefore, unless you can show otherwise, this office would not approve
kthe type of transfer that you are contemplating.

‘You also inquired as to the present assignees of Permit Nos. 36-7068 and 36-7069. Our
'‘records show that these permits are currently held by Mr. Donald J. Hinze of 232 Locust
Street North, Twin Falls, Idaho.

Very truly yours,

R. KEITH HIGGINSON
Director

RKH:mjl

§ S ¥

(5] i LA LD
Enclosure tﬁés



January 6, 1971

‘ ﬁf: Permit No. 36-7085
\-,

Permit No. 36-7072 )

(

hereby certify that this is a true and correct copy of the records of the Idaho

partment of Water Administration.

=

C. STEPHEN ALLRED
Deputy Director




April 3, 1973

8

LE;. James L, Kennedy, Jr.
{| Bank of Idaho Building
» 0. Box 23

Twin Falls, Idaho 83301

ar Mr. Kennedy:

, pclosed are the copies of the information you requested in your letter
| of March 27.
N
I believe the order of November 9, 1970 includes both the dispositian
_of the Brailsford protest and the conditions of approval referred to
'[on page four of the permit.

The time was extended for the completion of this project to December 1,
1975 as shown on the copy of the extension request.

I hope this will supply the information you need.

i\féincerely,

\

Y/

/
[
|
|
.

Bobby D. Fleenor
Assistant Director

BDF:kss

Enclosures

ST Vel e T
i d /6 fa
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LAaw OFFICES

WALKER, DEPEW & KENNEDY

Vi
~,
BANK OF IDAHO BUILDING
P. 0. Box 23 N P
TwiN FALLS, IDAHO 8330! & . 3
TELEFPHONE (208) 733-3083 %‘

LLoYD J. WALKER \ &'
SUN VALLEY, |IDAHO "
Jar L.DeEPEW i
March 27, 1973

JAMES L.KENNEDY JR. (208) 726-586I

Piag,

Mr. R. Keith Higginson, Director
Department of Water Administration
State of Idaho

Statehouse - Annex 2

Boise, Idaho 83707

Re: Permit 36-7072

Dear Keith:

Thank you very much for sending a copy of the above
referenced permit in response to my telephone request
for the Aquaculture, Inc., filing at Magic Springs.

The item which you provided was exactly what we
needed. However, we do have the following questions
regarding it:

(1) Re protest filed by Robert Brailsford:

What was the disposition of the Brailsford
protest, which is apparently distinct from
the one filed by Idaho Power Co. and with-
drawn on December 1, 19692 May we have a

copy of the order?

(2) Re approval condition, 1l(b): Was there an
extension of time for proof of construction
and application from December 1, 1972, to
some later date? What is the extended date?
May we have a copy of the extension?

(3) Re approval condition, 1l(c): What are the
conditions referred to as being set forth
in the order issued on November 9, 19707
May we have a copy of the order?



Mr. R. Keith Higginson
March 27, 1973
Page 2

We would appreciate very much an answer to these ques-
tions from you or your staff together with pertinent
enclosures as indicated.

Thanking you for your cooperation and with every good
wigsh, I am

Sincerely yours,

WALKER, DEPEW & KENNEDY

AN
Jameq(fi Kennedy Jr.
JLK:sf

(S Fal o .
LN R J}'{‘ :!‘)

€



April 10, 1973

John Rosholt
Parry, Robertson, Daly, and Larson
Tdaho First National Bank Building

Twin Falls, Idaho 83301
’!]Dear Johm:

We are enclosing the copies of the extension of time application and

the two assignments in connection with permit no. 36-7072 that you

requested on April 9. The fee for the copies is 65 cents.
—S8incerely,

Donald W. McEldowney

Water Rights Administrator e .

W e
i \,5?2
PWM:kss '

Enclosures



January 10, 1973

Re: Permit No. 36-7072 & 36-7066

RFredrick L. Gettelman, Secretary
Aquaculture Industries, Inc.
Hagerman, Idaho 83332

Dear Mr. Gettleman:

have received your assignments of the above referenced permits. We have reviewed

W
_ tge assignments in the department and they appear to be in order and we f£ind no
~réason why they should not be approved at this time. Therefore, the assignments are

being recorded as submitted.

If you have any questions, please contact us.

~ Very truly yours,

Donald W. McEldowney
_Water Rights Administrator

DWM/cd

FIv peone
35 i



- ANVACILTURE 1NDUSTRIES, 106,

TELEPHONE 837.6676 >O HAGERMAN, IDAHO 83332

Dept. of Water Administration
State House Annex
Boise, Idaho

Gentlemen:

Enclosed please find requests for permit transfers from Norman
Standal and George Lemmon on permits 36-7072 and 36-7066.

Norman Standal is President and George Lemmon is Vice President
of the corporation and major stock holders of Aquaculture

Industries, Inc.

Sincerely,

Aquang?re ,Iy b

"Frederick L. Gettelman
Secretary

P R aa T
: LSe

Growers of Fresh Water Fish



Form 69 ' STATE OF IDAHO ... O7é DEPARTMENT OF STATE
ANNUAL STATEMENT 2 &
m ™
o T
DUE JULY lst P
PENALTY, IF NOT FILED BY SEPTEMBER Ist b -
FORFEIT, IF NOT FILED BY NOVEMBER 30th e
S ¢
—— w
< -
x rom
.Aquac.ul.tur.e..lndus.tr.ies.,....lnc . S =*
—1 N
P

Corporate Name wooweseursseessusessssemsessss

...............................................................

.......................

Officer Filing Annual Statement
Corporate Mailing Address 313ShoshonestxeetNorth ......

City ... TWAD FALlS... State .. TAaRC.c Zip Code .8330L.......

STATE OF ...coovees T AR ceesserresessrsssssssssassssissssassssseees

County of rorrre PR FALIS s } s

——————— , being first duly sworn, make the following

statement concerning ...........A.qua.g.u..l..t.u.x.:.e...I.n.dus.t.x:.ie.s.,...In«:.. .....................................................................................

(Name of Corporation)
313._Shoshone. St...NQeunty .Twin. Falls

Address of Principal place of business or office in Idaho

Name of Officers:

Mailing Address of Officers:

(Postoifice box or Strect number)

...S..tau:..un.t.e.,...Blis.s,...Idaho ...................

..... Noxman.. StARGAL. ..o

President

....... George, LEMMOM ety  Hagerman,. JAalQ. .
Vice President

s ponald. Ja HINZE . , ....2.32...L.o.c:u.st...S.1;.....N.QA.,...:L‘Win..ﬁ‘a.ll.s....
Secretary

....... Bdward.. SARALIT e ...1.9.53...Nin.t.h..Av.enu.e..Ea.s.‘c.,....’lWin..Ealls
Treasurer
Name of Directors: Mailing Address of Directors:
) (Postoffice box or Street number)

1] e Norman.. Standal ... , _Star. Route,.Bliss, JdaRQ. ...
....... e Yoy o =T =y 11 uTe) s UNRIRETRIEE I _Hagerman,..tdaba. ..
....... ponald J. HINZS .. 232L0:ust8tNo,N1nFalls
....... Bdward. SAaRALIN e ....1.9.5.3...N.in.t.h..J.\y.e.....Eas.t,...l‘win..b‘.alls
....... Co Ko WaL R e ....P....O.....B.o.x...9..8.,...Maxlse.s.a.n.,...W.i.ss:.on.s.in

(There must be at least two officers and three directors listed.)
Date of annual election of directors ........ July. 15 0f. @ACR. VBT s
L Managing agent in LABRO oo soosseseses s s
Name Address
CONDITION OF CAPITAL STOCK
[ The Authorized Capital of said Corporation is === ---==-==-=7""=7""777T7TTIIO0T $200,000.00.....
Divided into ...2.,.000........ shares of the par value of - - - $1Q0. pn/share....----  SUTTUTUURPUPPPPPR
5 1 The amount of Capital Stock subscribed is - - == 2xpRRxguaxay . 1,078 ShATES § e
| Amount issued $ ...t 07.,800.00. Amount paid up £$107.,800.00g .1.9..7.:..8.(.).939%
3. If a Mining Corporation, state whether the corporation is productive or non- FOAUCHIVE vvovrerverisernsqaieszecesscennsesss
(The Attorney General has ruled that a mine 1s productive if ore is being produced regardless of whether a profit is being made. All mining
companies selling ore must pay tax.)
4. 1s the Corporation a Co-operative Marketing Association? .......oeeeiiiinne 1L TR OO PP PP T T e
.......................... MO ioeeerereereresnssensenenes oo et
t answer this question.)

n non-profit earning?
ations and all companies no

5. (a) Is the Corporatio
(Irrigation and telephone corpor

COMPLETE STATEM

ENT ON REVERSE SIDE.

de, to provide “that corporations not organized to pecuniary profit

ployees of such corporations.

®) Ifa non;proﬁt earning corporation,
(The 1955 Session of the Idaho Legislature amended Sec. 30-601, 1daho Co
shall file an additional statement showing the annual salary or wages paid-to all directors, officers, agents and em
N N
.......... CRDNGr e ,/E'
\ED Affidnt's Signature
-~ ‘.".
19 ..70.........



—— | S S ) J wAs A A o% 1
Per |, if not filed by Scptember Ist $10.00 ‘L-ang Annual Statement Fee
Foriéit, if not filed by November 30th, 1972

Delinquent Penalty
TOTAL PAID
CORPQRATE REFERENCE NUMBER 042076 CAPITAL STOCK:
Authorized Capital Stock 200,000.00
- . . (I,)fi\éi}?:i‘imo Number 2,000
Aquaculture Industries, Inc.
Frederick L. Gettelman, Secretary Par Value of $100.00
P.O. Box 3260
Hagerman, Idaho 83332 Capital Stock Subscribed_$S210, 800,00
Amount Issued $21O ,800.00
Please put corporate name, officer filing Annual Statement, mailing address,
city, state, zip code in above box. Amount Paid Up. 5210 800.00
The name of the Corporation . Aquacul ture Indu&:irles Py InC .
(Correct Corporate Name)
Principal place of business and mailing address P.O. Box 326 Hagerman,Idaho 83332
Name Address
Norman Standal =~~~ President _Star Route Bliss, Idaho
George Lemmon V.-Pres. Rural Route Hagerman, Idaho
Fred IJ . Get 1 elman Secretary O BOX 326 HaC!erman Tdaho
ltdward Sandlin Treasurer 19_)3 9th Ave. E. 'win Falls , ldahQ
Director
Director __All the officers are the directors
Director
Director
Director
Director
Managing agent Norman S. Standal
Managing agent in Idaho Mailing Address__ Star Route Bliss, Idaho
Date of Annual Election of Directors March
Is the corporation engaged in active business operations in Idaho? Yes
Yes or No.
Principal business activity Fish Growing
Fiscal year ends October 31
Did the Corporation file an Idaho Income Tax Return for its last Fiscal Year Yes
Yes or No

If No, explain

If a Mining Corporation, state whether the corporation is productive or non-productive
(The Attorney General has ruled that a mine is productive if ore is being produced regardless of whether a profit is being made.
All mining companies selling ore must pay tax.)
Is the Corporation a Co-operative Marketing Association ? Yes
(a) Is the Corporation non-profit earning? No
(Irrigation and telephone corporations and all companies not organized for pecuniary profit must answer this question)

(b) If a non-profit earning corporation, COMPLETE STATEMENT ON REVERSE SIDE.
(‘The 1955 Session of the Idaho Legislature amended Sec. 30-601, Idaho Code, to provide “that corporations not organized to
pecuniary profit shall file an additional statement showing the annual salary or wages paid to all dlrectors, officers, agents

and employees of such corporations.”)

Aﬂiant’s Slgnature

STATE OF Idaho

County of Gooding

Subscribed and sworn to before me this_ 2~ ] )/:Z' day of/: lfper L7< . 19/77"
(NOTARY SEAL) /(/ A } e / A

Notar) Public

(over) j/.‘
5 fGA s 77T e P '*ZC/



(8 'r 2z v oo,

v« CGOCT

—

' Form $9 STATE OF IDAHO 1,/020 76 DEPARTMENT OF STATE

ANNUAL STATEMENT

DUE JULY 1st
PENALTY, IF NOT FILED BY SEPTEMBER Ist
FORFE!T, IF NOT FILED BY NOVEMBER 30th

__DOMESTIC | CORPORATION
Domestic or Foreign
Idaho
STATE OF
ss.
County of__._ Gooding
l, Frederick L. Gettelman , being first duly sworn, make the following

Aquaculture Industries, Inc.

(Name of Corporation)

statement concerning

 Address of Principal place of business or office in Idaho: Hagerman , County.Gooding
Name of Officers: Mailing Address of Officers:
(Postoffice box or Street number)
Norman S. Standal ) Star Route, Bliss, Idaho
President
George H. Lemmon ' Hagerman, Idaho
Vice-President
AXExgdggigh“LL_Geiielman . —-Apt.5.-Lynnwood--Manory—Twin-Falls,
Secretary
Edward A. Sandlin ) 1953 Ninth Ave. East, Twin Falls,
Treasurer .
Name of Directors: Mailing Address of Directors:
(Postoffice box or Street number)
» Norman S. Standal Star Route, Bliss, Idaho
George H. Lemmon Hagerman, Idaho
Frederick L. Gettelman Apt.5 Lynnwood Manor, Twin Falls,
Edward A. Sandlin 1953 Ninth Ave. East, Twin Falls,
(There must be at least two officers and three directors listed.)
Date of annual election of directors Mazch
Managing agent in Idaho Norman S. Standal.. _Star..Route, -Bliss,--Idaho
L Name Address
CONDITION OF CAPITAL STOCK
¢ The Authorized Capital of said Corporationis - - - - - - - - - - - - - - $..200,000.00
Divided into_ 2’0_0_9 ......... shares of the par value of - - - - - - - - - - - § 100.00
2.1 The amount of Capital Stock subscribed is - - - - - - - - - - - - - - - - $ 210,800.00
{ Amount issued $ 210, 800.00 Amount paid up - - - - - $.210,800.00

3. If a Mining Corporation, state whether the corporation is productive or non-productive
(The Attorney General has ruled that a mine is productive if ore is being produced regardless of whether a profit is being made. All mining
companies selling ore must pay tax.)

4. |s the Corporation a Co-operative Marketing Association? Yes

. . . fe)
5. (a) Is the Corporation non-profit earning? N
(Irrigation and telephone corporations and all companies not organized for pecuniary profit must answer this question.)

(b) If a non-profit earning corporation, COMPLETE STATEMENT ON REXERSE SIDE. .
(The 1955 Session of the Idaho Legislature amended Sec. 30-601, Idaho Code, to p:;g'vk/ie “that corporafions not organized for pecuniary profit
shall file an additiona! statement showing the annua! salary or wages paid 10_}"‘ rfect/ , officers, Agents and em ydés of such corporations.”)
t

.'// =/ L r// J
L X AR
/ 4 7 / Affiant’s Signature.

Subscribed and swern 1o before me this & 7é,é day of 3 e s ] , 19 7/
(NOTARY SEAL) cpansrte [ A< / Mﬂ

Notary Public.

(OVER)

o5 P0Pe



November 10, 1972

Re: Permit No. 36-7072

orman 8. Standal & George Lemmon
Route
s, Ilaho 83314

tlemen;

sed is a copy of the approved application for extension of time in connection
the above referenced permit.

se note that the time within which to submit proof of beneficial use bas only
been extended to December 1, 1975,

Pe‘reh’
BBY D. FLEENOR

Assistant Director

!

BDF:DR
Enclosure




October 20, 1972

Re: Permit No. 36-7072

SEar Route

iiNorman S. Standal and George Lemon
Idaho 83314

iss,

bmitted in behalf of your permit No. 36~7072. Before action 1is taken on this
plication, we will require that you submit the following information in

entlemen:
have received, on October 19, 1972, an application for extension of time

pport of your application for extension of time.

;s

5.

A detailed break-down of construction completed to date, listing the
exact nature of the construction, and cost related to the construction.

A location map showing the location and extent of the development
completed to date.

A detailed statement as to how the 607 completed figure was arrived at,
and also an outline as to what the balance of the 40% will involve.

A detailed statement as to the dates and time involved in the
"negotiation with National Monument Investigating Committee" and why
this has prevented you from proceding.

A detailed proposal of how the additional time requested would be used
or a construction schedule showing this information.

All the above required information must be submitted in affidavit form to the
Department no later than November 20, 1972.

If you have any questions on the matter, please contact us.

Very truly yours,

R. Keith Higginson
Director

by

I~ I,
b 2 ”’{“-W;)

v o ¢ By

Donald W. McEldowney
Water Rights Supervisor



A0UHCULTURE 1IDUSTRIES, 1110,

TELEPHONE 837-6676 p HAGERMAN, IDAHO 83332
November 2, ‘;J

f/,’ Vo~
Mr. Donald W. McEldowney -
Department of Water Administration 0.De 3?@@
Statehouse - Annex 2 W‘ﬁWMmuw
Boise, Idaho 83707 Watey 4

Dear Mr. McEldowney

In reply to your letter of 10/20/72 requesting additional
information for our extension on permit No. 36-7072. We,
Norman Standal and George Lemmon, Swear the following to be
true to the best of our knowledge.

1. Nature, completion and comts of present construction.
(Refer to Aquaculture Industries, Inc. 1000 Springs hatchery
drawing furnishéd your department per your 9/69 request)
a. Hatchery and upper pond water diversion and supply pipe
line are completed as shown.
b. Six of the nine upper ponds are completed.
c. Hatchery shown is completed.
d. Diversion and main cannel is completed from Bridal Veil
spring to small springs as shown.
e. The four southerly raceways (ponds 1 thru 12) are
completed.
f. The additional raceways (ponds 12 thru 21) are roughed in.
g. In addition we have built access roads, landscaped the
property and built a modern processing plant.
Approximate Cost Breakdown:

Legal services and expenses (water permit) $ 5,600
Land improvements (roads, ponds, canals, etc) 90,000
Structures (building, water structures, etc) 92,000
General (engineering, administrative,inventory)112,000

Total approximate costs $299,600

2. Location and extent of development refer to item 1 above.

3. The 60% completed figure is our best estimate. The 40%
balance will, to our present knowledge, consist of

a. Completion of two more hatchery raceways.

b. Completion of three more market raceways (lower ponds)

Growers of Fresh Water Fish



Page 2

Mr. Donald W. McEldowney
Department of Water Administration

November 2, 1972

c. Extension of main canal to pick up balance of water
under permit No. 36-7072
d. Additional road and ground work.

4 8 5 We met with Paul Fritz in June and again with him, his
staff and the State Parks Board representatives on August 23,
1972 to discuss the inclusion of our property in a National
Park or Monument. Mr. Fritz said at that time it would take
about four months to evaluate their findings. In seeking Mr.
Fritz's judgment of the effect the completion of our plans
would have on the present and future esthetic value of our
property, he recommended several changes, amongst them being
the discontinuance of the construction of an access road we
were building to the lower ponds. As a result we have dis-
continued construction in that area. There has, rightfully
been considerable public interest shown in the development
of this property and it is our feeling it should eventually
have some kind of public use.
If our permit is extended as requested it will allow us time
to consider all aspects of our construction and complete the
above described work in a harmonious and benefial manner
for all concerned.
Our only other choices are to rush the construction in whatever
manner is necessary to put the water to use, or risk losing
our permit. In this case the esthetic value of our property
would probably be destroyed by poor planning or by someone
else using a pipeline to take the water across the river for
a similar hatchery operation. If you have any other questions
please contact us.

Sincerely,

No
déz%&;jéi;Z;;;%v%*””"

George Lemmon

.’ -
£

2

Notary Bublic '

My commission expires on 7.3 75~

[}

-

£ L {";!
Sworn and subscribed 1o .
before me this gfé of November 1972

=2
fy



24-707

January 6, 1971

Mr. H. A. Lancaster
erk of the District Court
fth Judicial District
Twin Falls County
Box 126
‘_ n Falls, Idaho 83301
iLﬂ ar Mr. Lancaster:
|
l}gﬁrsuant to Section 42-203, Idaho Code, the State Reclamation Engineer conducted
hearings and issued a decision approving applications for Permit No. 36-7072 and
~36-7085 authorizing the diversion of water from Bickel Springs or Thousand Springs
: Gooding County, Idaho. The matters were consolidated for hearing purposes. The
‘[3 cifbon to issue the permits was based upon briefs submitted to the department by
.Ftﬁe parties canncerned, pursuant to a stipulation that the matter be decided on the
material contained in those briefs and within the records of the department. On
December 14, 1970, the department received a Praecipe for Transcript on Judicial Re-
view and notice of appeal from Mr. John A. Rosholt of the firm of Parry, Robertson,
Daly & Larson. Pursuant to Section 42-203 and 67-5215, Idaho Code, and Mr. Rosholt's
quest, we submit copies of the applications filed by the applicants, associated
ocuments, pertiment: correspondence, briefs and reply briefs as follows:

ermit File No. 36-7085 (Up to the time of consolidation)

Amended application for permit in the name of Robert H. Brailsford,
President of Brailsford Brothers, Inc., an Idaho Corporation,
dated November 12, 1970,

Order dated November 9, 1970 signed by R. Keith Higginson approving
Application for Permit No. 36-7085.

Affidavit of Publication No. 714, Gooding County.
Affidavit of Publication No. 14590, Twin Falls County.
Letter of January 30, 1970, Norman S. Standal and George Lemmon.

Application for Permit from Brailsford Brothers, Inc., received
September 29, 1969,

l;_/“- K;{x}-"\’g“
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Mr. H. A. Lancaster -2 - January 6, 1971

Affidavit of Publication Ro. 14363, Twin Falls County.

Affidavit of Publication No. 620, Gooding County.

Letter of October 28, 1969, Norman S. Standal and George H. Lemmon.
Letter of December 9, 1969 signed by John A. Rosholt, with exhibits.
Letter dated November 25, 1969 from John A. Rosholt.

Letter of November 28, 1969 from John A. Rosholt, with attachments.
Letter of November 12, 1969 from James E. Bruce.

Exhibit B - November 26, 1969. Brailsford Bros., Inc. Proposed
Irrigation and Fisheries Project, Project Profile. -

ﬁ} rmit File No. 36-7072 (Up to time of consolidation)

‘ Letter dated October 28, 1970 from R. Keith Higginson.
|
Letter of November 5, 1970, John C. Hepworth.

Application for Permit in the name of Norman S. Standal and George

1000 Springs Trout Facilities Layout Plan - Lemmon-Standal-Sheet No. 3.

[
|]] Lemmon, received July 17, 1969.
|

Bickel Springs Trout Facilities Layout Plan - Lemmon-Standal.

/ﬂ Order dated November 9, 1970, R. Keith Higginson, approving Application

/ for Permit No. 36-7072.
Affidavit of Publication No. 553, Gooding County.
Letter dated August 11, 1969 from Robert Brailsford.
Letter dated August 3, 1969, John R. LeMoyne.
Letter dated August 6, 1969, Snake River Ski Club.
Letter of September 26, 1969, C. Stephen Allred.
To Whom It May Concern, December 15, 1969.
Letter dated October 28, 1969, Norman S. Standal and George Lemmon,

with attachments. It P
i A

Consolidated file (Identical for each case)

Notice of Conference, dated December 4, 1969, C. Stephen Allred.

Memo from C. Stephen Allred, dated December 24, 1969.
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Lancaster -3 - January 6, 1971

Roster of attendance sheet, December 16, 1969.
Pre-hearing Conference Order, dated April 27, 1970, R. Keith Higginson.,
Notice of Hearing, dated April 27, 1970, from C. Stephen Allred.

Stipulation Vacating Hearing Setting, dated May 13, 1970, John C.
Hepworth.

Letter of June 16, 1970, enclosing Stipulation, Michael H. Felton.
Affidavit dated June 16, 1970, Norman S. Standal.

Affidavit dated June 23, 1970, Norman S. Standal.

Brief of applicants, Standal and Lemmon, July 16, 1970, John C. Hepworth.

Affidavit, July 13, 1970, Richard J. Gooby.
Brief of Brailsford Brothers, Inc., July 20, 1970, John A. Rosholt.
Reply Brief of Standal and Lemmon, August 18, 1970, John C. Hepworth,

Application for Permit, Norman Standal and George H. Lemmon, received
February 24, 1970.

Affidavit, June 25, 1970, Dave Erickson.
Letter dated June 9, 1970, J. David Erickson (Exhibit A).

Letter dated August 18, 1970, John A. Rosholt, with attachment (Reply
Brief of Brailsford Brothers, Inc.

Findings of Fact and Conclusions of Law, November 9, 1970,
R. Keith Higginson.

If you have any questions, please feel free to contact me.

Very truly yours,

c.

STEPHEN ALLRED

Deputy Director

enclosure
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October 2, 1972  CERTIFIED MAIL} Ao°

Re: Permit No. 386-7072

Norman S. Standal & George Lemmon
Star Route
Bliss, Idaho 83314

Gentlemen:

One of the conditions of approval of your water Permit No. 36-7072 (see last
page of your approved permit) was that evidence of the extent of development be sub-
mitted as proof of application of water to beneficial use to this office on or before
December 1, 1972 | Enclosed is an affidavit form which must be used to submit
the required proof of beneficial use.

If you have not fully completed your project, and you have not previously received an
extension of time, you may request an extension of time provided the delay is for rea-
gsonable cause as indicated in Section 42-204, Idaho Code, amended. If you have been
prevented from proceeding by a governmental agency or by litigation, more than one
extension of time can be granted.

Either the beneficial use affidavit or a request for an extension of time must be re-
ceived by this Department on or before the above mentioned date, otherwise the per-
mit will lapse and be of no further force or effect.

/ W ) /ész/g/mﬁ—_ SENDER: Be sure to follow instructions on other side
A f V4 PLEASE FURNISH SERVICE(S) INDICATED BY CHECKED BLOCK(S)
(Additional charges raquired for these services)
Show to whom, date and address Deliver ONLY
R. KEITH HIGGINSON where delivered to addressee
Director RECEIPT

Received the numbered article described below
SIGNATURE OR NAME OF ADDRESSEE (Must always be filled in)
]

SIGNATURE OF ADDRESSEE'S AGENT, IF ANY

REGISTERED NO.

ERTIFIED NO.

Enc: Prodf affidavit LAooF
dr INSURED NO.

DATE DELIVERED 1

Ftto . D Nk rsient 4

SHOW WHERE DELIVERED (Only if requested, and include ZIP Cods)
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IN THE DISTRICT COURT OIr THE FIIFTH JUDICIAL DISTRICT O THIs
STATE OI* IDAHO, IN AND ¥FOR THI COUNTY OF TWIN JFALLS

IN THE MATTER OF-~ APPLICATION
FOR PLERMIT NO. NORMAN
STANDAL AND GEORGE LEMMON, AN

)
)
APPLICATION FFOR PERMIT NO. 36-7085, )
)
)
)

PETITION I'OR

ROBERT BRAILSFORD, PRESIDENT O
BRAILSFORD BROTHERS, INC., AN
IDAIIO CORPORATION,

JUDICIAL REVIEW

Brﬁlsford Brothers, Inc., petitions as follows:
I.

Fo;" Judicial Review of the abévc--entitled matter pursuant to the
pro{risions of the Jdaho Adininistrative Procedurcs Act, and specifically Idaho
Code Section 67-5215,

II. -

For Judicial Review of the IMindings of Facts and Conclusions of Law
(Exhib-i’c "A'" hereto) and Order (Bxhibit "B" hercto) of the Direcctor of the
Department of Water Adminisiration in the above - entitled matter, specifically
as follows:

1. F.ind'ing of I'act No, VIII is jimproper and irrelevant because not
based upon facts in the record and thercefore élc:u‘]y crroneous.,

2. Finding of IFact No. IX js fmproper inasmuch as applicants Lemmon
and Jtandal had thu—bm‘dt-u of proof to show some 5.11‘101"081 in land upon the date
of fiting their original application and il is also jwproper for the Dirccior of the

rd
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10

11

13

14

16
17
18

19

29
30

31

Depaviment to conclude that the failure of suc-h. prool does not constih.ttc
speculution under ldaho Code Scetion 42-203, .

3. The Director failed to {ake Judicial Notice of the physical
chaructcrj.s:tics of the land and the physical impossibilily of applicanis J.cimimon
and Standal utilizing 15 acres of land for ithe consiruction of fish ponds as
stated in Finding of Fact No. XI.

4, Conirary to Conclusion of J.aw 11, and basecd upon a proper ap-
plication of the law to the facts, the Director of the Depariment of Water
Administration must conclude that George Lemmen and Norman Standal must
have some interest ‘in the land at the point of use at the time their applicalion
was filed to comply with Jdaho Code Section 42 -203.

| 5. Contrary to Conclusion of I_/éL}{r II, and b;xsed upon a proper ap -
plication of the law to the facts, the Dir‘ector of the Department of Water
Adminis‘cration.must conclude that the evidence was sufficient to constitute
speculation on the part of Norman Standal and George L.emmon ar-ld that said
Director should have denicd said application or advance the pl;iority date on
said application until the time that the applicants acquired some inlerest in the
Jand where they alleged they would beneficially apply said water. |

6. That Paragraph 1 of the Order, as issued by the Director of the
Depariment of Water Administration, improperly orders approval of Permit
No. 36-7072 based upon the above erroncous f‘indings of Ifact and Conclusions
of Law.

7. That Paragraph 3 of said Order is improper since Application No.
36-7072 should have properly been denied or at best been given a priority date
of Octobkér 8, 1969, the date upon which Norman Standal and George Lemmon
purchased some property.

WHER]EFCRB, Petitioner prays that after Judicial Review of this
maiter by the Dislrict Court of the Iifth Judicial District of the State of Idaho,
in and for {.he: County of Twin IFalls, that the Court will make an appropriate

order as follows:
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16
17
18

19

1. Ordering revocalion of Applicalion No., 36-7072 or in the allernalive
issuing I'crmil No., 36-7072 with a priority date inferior 1o that of I’clitioner's
[q) .

on Applicatlion No, 36-7085,

Daicd this _Z(,'?’//’ day of December, 1970,

BRAILSIFFORD BROTHIERS, INC,

By Parry, Robertson, Daly & Larson
P.O. Box 525
Twin I'alls, Jdaho 83301

. Atlorneys for Petitioner

S / i
ﬁ/o‘,c( “ L el !l

q Fod ™ ke gy
2 L,




LAaw OFFICES @;@ /7

WALKER, DEPEW & KENNEDY il &
BANK OF IDAHO BUILDING I
P. O.Box 23 J
TWIN FALLS, IDAHO 83301 [/IV J{
TELEPHONE (208) 733-3083 epaq ,97
n,

LLOYD J. WALKER ent of i
Jar L.DerPEW SuN VALLE'P,’E A, §3353
JAMES L.KENNEDY JR. June 13 , 1973 (208) 726'5'5%'8{/'61‘/'0”

Mr. Keith Higginson

Director

Department of Water Administration
Statehouse Annex 2

Boise, Idaho 83707

Re: Aquaculture Industries, Inc.

Dear Keith:

Enclosed is a statement on the condition of Aquaculture
Industries, Inc. by it's secretary, Frederick Gettelman.
I have reviewed the statement and it appears to contain
all of the elements we discussed.

If you still have trouble granting the transfer requested,
I would appreciate hearing from you so that we might
correct any inadequacies.

Sincerely yours,

WALKER & KENNEDY
)

féy
Lloyd J Walk%r%(
LIW:gb

Enc.
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STATEMENT OF CONDITION

This statement is made to support the request
of Aquaculture Industries, Inc. for permission pursuant
to Paragraph 5 of the order entered by the Director of the
Department of Water Administration in the administrative
hearing, which was entitled "In the matter of the appli-
cation for permit No. 36-7072, etc." 1In that proceeding,
and pursuant to Paragraph 5, the Administrator reserves
the right to review any requests for transfer of the per-
mit or sale of the stock. It is hereby requested that
permit No. 36-7072, which is owned by Aquaculture Indus-
tries, Inc., remain there but that all of the stock owned
by the current stockholders of Aquaculture Industries,
Inc. be transferred to Marine Protein, Inc. with offices
in New York City. It has been determined that the Adminis-
trator is desirous of maintaining a record in this matter
and receiving a status report so that a determination can
be made that the trout farm, which was the purpose of the
water permit, is actually functioning and operating; and
is the subject of the sale as distinguished from the sub-
ject of a bare water right only. For that purpose this
statement is made and the contents come from the books
and records of the corporation together with physical
observations.

As a part of the administrative hearing in which
this permit was granted, there was presented as a part of

By b 4
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STATEMENT OF CONDITION page 1,



the application to the Administrator, which later became
a part of the appeal file of the Fifth District Court, a
construction plan for the construction of nine raceways
which are approximately 80 x 600 feet long and which are
subdivided into 27 ponds which are approximately 80 x 200
feet. In addition to that, the construction plan showed
cement raceways of approximately 30 x 300 feet to be con-
structed adjacent to the hatchery house and processing
house.

These plans as submitted were approved by the
Department of Water Administration and the Fifth Judicial
District judge on appeal and all of the construction that
has taken place has been in strict accordance with the
plans as submitted. This is in conformance with Para-
graph 5-C of the Administrator's order and this statement
is being made only for the purpose of establishing to the
Administrator that the plans as submitted to him with the
application have been adhered to strictly in all construc-
tion matters thus far.

We have been scrupulous in constructing accor-
ding to the construction plans previously approved by the
Administrator. Thus far there has been completed the pro-
cessing plant which has been in the past utilized and is
capable of processing a million and a half pounds of fish
per year. There exists in addition to that on the premises
a standard freezing unit for the purpose of freezing the
trout for shipment to market. This is a fully completed
and activated processing plant which is fully capable and
has processed in the past all of the fish produced on the

premises. In addition to that, offices have been constructed

~ PPy
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STATEMENT OF CONDITION page 2,



wherein company records, etc., are kept, and the hatchery
facilities have been completed. The hatchery facility is
capable of hatching six million fish a year, which, when
translated into market size fish would be approximately
three million pounds of fish for market. The raceways
adjacent to the processing plant, which are approximately
30 x 300 feet and divided into six sections are completed.
After the fish have been hatched as fingerlings, they are
transplanted into the raceways adjacent to the processing
plant where their growth continues. At the lower level,
there have been completed four full raceways which are
compartmentalized into 11 separate ponds. All of these
have been utilized for more than two years now in the
rearing of fish for market and the ponds, as completed,
are capable of producing at least 750,000 pounds a year
and could produce up to one million pounds per year.
There are partially completed three more raceways which
will be divided into nine more ponds, and with the comp-
letion of that portion of the facility at least one and a
half million pounds of trout per year could be raised; and
under a somewhat more intense program, a possibility of
two million pounds could be raised annually.

Of the water applied for, the construction of
the collection ditches outlined on the plans as approved
by the Administrator previously, there is collected about
155 cubic second feet of water. The balance of the col-
lection ditch will be completed along with the completion
of the three raceways which are partially done at this time,
so that there will be full utilization of the entire 215

cubic second feet of water.

O
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Again the collection of the water has been
done in accordance with the plans which were submitted
to and approved by the Administrator.

The cost of the construction, together with the
processing plant, and the equipment located in the pro-
cessing plant, including vehicles, all mechanical tools,
etc., have an actual value of approximately $341,746.00.
This is a fully developed operating trout farm in which
that investment has taken place and which has, in the
past, produced trout and which is currently producing trout
for market in the United States.

There was produced and marketed during the last
growing and marketing season 425,000 pounds of trout.

We arercurrently in a new marketing season and there were
hatched one and one half million trout eggs which are
sufficient to produce approximately 750,000 pounds of
trout during this season. These trout are surrently being
raised for market. There exists, of course, the grown fish
from last year's hatch and there is currently live inven-
tory on the premises of 1,250,000 fish which is trans-
lated into 188,000 pounds of live swimming fish. Most of
these are ready for market in so far as the pounds are
concerned. Most of the weight, of course, is attributed
to the marketable fish; the fish which were just hatched
and which will be the market fish next year are very small
yet and are not very heavy.

We are currently selling in twenty states in the
United States, with our primary markets in the Midwest,
Texas and California. We have processed inventory through-

out various warehouses in the West and Midwestern parts of

STATEMENT OF CONDITION page 4,



the United States. As of the date of this statement,
there are approximately 26,000 pounds of dressed fish in
inventory throughout broker warehouses ready for sale.
The corporation has been marketing fish under two labels,
Magic Springs and Rainbow Falls.

Thus, this is a fully operating trout farm which
has been developed in a reasonable manner and in a
reasonable speed. The completion of the raceways and
the full utilization of the water should be completed
within the next twelve months. Although the Department
of Water Administration has allowed until 1975 for that
purpose. The business is one that is fully integrated
and includes hatching trout eggs through rearing them,
processing them, packaging them, and then selling them on
the open market. It is the going trout farm that is the

subject of this sale.

Dated this 13th day of June, 1973.

7»//%/;3»

FREDERICK L. GETTELMAN
f Secretary
Aquaculture Industries, Inc.

STATEMENT OF CONDITION page 5. 0o Vq“”“)

s



January 12, 1971

Re: Permit Mo, 36-7072

rman S. Standal & George Lemmon
Route
Bliss, Idalio 83314

[ [‘j ntlemen:
‘ have your recent request for authority to assign your Permit No. 36-7072.to Aquaculture
tries, Inc. As previously discussed with you, an assignment of this permit will be
S roved only if made for security purposes and where the original applicant still controls
the development and intends to develop the permit with his own resources or resources loaned

__to him for that purpose. We will not appyrove an assignment where the permit holder divests
ntrol of the permit. From the information in your letter and information obtained from the
cretary of State's Office, this does not appear to be the intent of your proposed assignment.
you wish, you may submit additional information that would indicate the purpose of the as-

’ | signment i8 for security purposes and that you would still wholly own the permit. You should

|| also submit a draft of the proposed assignment agreement.

We are sorry about the delay but we had been informed by the Secretary of State's Office that
\\ Aduaculture Industries, Inc. was not in good standing as a corporation and we were waiting
\ r final action by that office. On December 23, we received official notice that the Aqua-

\ gulture Industries, Inc. had forfeited its corporate charter on December 1, 1970. On
anliaxry 12, 1971, we received notice that Aquaculture Industries, Inc. bad filed its annual
tatement and its charter had been reinstated.

Please let us know your further intentions with regard to Permit No. 36-7072.

Very truly yours,

R. KEITH HIGGINSON
Director

REH/BDF/kh



Norman S. Standal
George Lemmon

Star Route .
Bliss, Idaho 83314

ATTN:

R. Keith Higginson
Director

State of Idaho

Department of Water Administratior
Statehouse - Annex 2

Boise, Idaho 83707

L
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Norman S. Standal
George Lemmon

Star Route

Bliss, Idaho 83314

State of Idaho

Department of Water Administratior
Statehouse - Annex 2

Boise, Idaho 83707

ATTN: R. Keith Higginson
Director
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D[
November 20, 1970 ZE? L

State of Idaho

Department of Water Administration
Statehouse - Annex 2

Boise, Idaho 83707

ATTN: R. Keith Higginson
Director

Dear Mr. Higginson:

Thank you for your recent decision on Water Permit
No. 36-7072.

We now ask you for your authority to transfer this
Permit #36-7072 to Aquaculture Industries, Inc.

We formed this corporation in March of 1970 for
the development of this permit. We own the majority
of the outstanding stock of this corporation. I, Norman
Standal, am the president and George Lemmon is the Vice-
President. There are three other significant stockholders
in Aquaculture Industries, Inc. Mr. Don Hinze, who is
Secretary of the Board, Mr. Ed Sandlin, Treasurer of the
Board, and Mr. C. K. Werth.

Upon your approval this permit will be transferred
at no profit to us of any kind. We will also transfer,
at cost, to this same corporation the property on which
the water arises and is put to beneficial use.

Your prompt action on this matter would be much
appreciated.
Sincerely,

¥y =

° Norman S. Standal

George H.” Lemmon
NSS/as
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DON SAMUELSON, Governor = o
COMMISSION 3 =

ROBERT G. KALB, Sandpoint JOHN R. WOODWORTH, Director
PAUL C. KEETON, Lewiston e

JOHN EATON, Cascade : m NAosTEFF Ox 25

GLENN 57 AaER, 1 IDAHO FISH AND GAME DEPARTMENT| [& 1] Fenevnignd s

GLENN STANGER, Idaho Falls D | = bk L‘FO'E'D( 1pparor
u | ;

Jénuary b, 1971
AN 8 19TI

Department of Water Administratiorf”
Mr. Robert A. Erkins
President, Thousand Springs
Trout Farms, Inc.
P. 0. Box 232
Buhl, Idaho 83316

Re: Idaho Department of Water Administration
Permit No. 36-7072-Norman S. Standal & George Lemmon

Dear Bob:

Reference is had to your letter of October 26 regarding
the above-mentioned application for permit to appropriate the
public waters of the State of Idaho. I have had an opportunity
to review and research the situation since that date.

This application was filed with the Department of Water
Administration on July 17, 1969, and notice of the same was pu-
blished in the Gooding Leader Newspaper on July 31 and again
on August 7, 1969. The Idaho Fish and Game Department had no
notice of the pending application until the following March,
and thus was unable to ' file a protest within the statutory 60—
day period from the last date of publication of the Notice of
Application for Permit. This 1s simply another example of the

,77 need within our state for a mandatory permit system with pro-
per notice being given by the Department of Water Administra-

' tion to all other state agencies and departments which might
be affected Fy the applied for water appropriation.

The Fish and Game Department examined the Standal and
Lemmon project at Thousand Springs in March, 1970, after re-
ceiving a complaint over siltation of the Snake River from
the construction work being performed at the proposed hatchery
site. At the time of this examination by the representatives
of the Fish and Game Department, construction was already well
underway.



Robert Erkins -2 Jan. 4, 1971

It was determined that if the stream bottom over which
Standal and Lemmon had constructed part of their raceways
were determined to be a portion of the bed of the Snake Ri-
ver, then this matter would fall within the jurisdiction of
the State Land Board, and particularly within the purview of
Subsection 9 of Section 58-104, I.C., which holds that the
State Land Board shall have the power:

"To regulate and control the use or disposition

of lands in the beds of navigable lakes, rivers

and streams, to the natural or ordinary high wa-
ter mark thereof, so as to provide for their com-
mercial, nav1gat10na1, recreational or other pu-
blic use; provided, that the board shall take no
action in derogation of or seeking to interfere
with the riparian or littoral rights of the owners
of upland property abutting or adjoining such lands;
except that when necessary to provide for the
highest and best puse of such lands for commercial,
navigational, recreational or other public pur-
poses, the board may acquire the riparian or 1lit-
toral rlghts of upland owners by purchase or gift.
The term "natural" or ordinary high water mark"

as herein used shall be defined to be the line
which the water impresses on the soil by covering
it for pufficient periods to deprive the soil of
its vegetation and destroy its value for agrlcul-
tural purposes. Provided that this definition shall
not be construed so as to affect or change the
vested property rights of either the state of Idaho
or of riparian or littoral property owners., Lands
lying below the meander line of a lake bed encom-
passing a national wildlife refuge as established
under the authority of the Migratory Bird Conserva-
tion Act of February 18, 1929 (45 Stat. 1222),
amended, ¢ the Fish and Wildlife Coordination Act
(48 Stat. U401), as amended, or the Fish and Wildlife
Act of 1956 (70 Stat. 1119), as amended (16 USC
7h42a through 7&21), are not subject to the applica-
tion of this act.

Further research into the matter reveals that the Land
Board was alerted to the situation and looked into the same.
We understand that the Land Board concluded that the raceway
construction sites, while 1lying within the back waters of the
upper Salmon Falls Dam, is not in the bed of a navigable ri-
ver 1n as much as the construction site apparently lies above
the high water mark of the Snake River prior to the construction
of Salmon Falls Dam.

L g
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Robert Erkins -3- Jan. 4, 1971

If any further action is contemplated by either the
State Land Board and/or the Fish and Game Department or
is to be undertaken, I shall advise you immediately.

Very truly yours,
e?%- =
T.”J.%Jénes, III

TJJ :pr
cec - R.L. Salter

Idaho Dept. of Water Administration
State Land Board

36 WO



November 23, 1970

Re: Permit No. 36- Norman S. Standal and George Lemmon
’376{7%%%': Robert H. Brailsford, President
Brailsford Brothers, Inc.

Mr. Earl Hardy

1220 Vista Avenue

Boise, Idaho

Dear Mr. Hardy:

Pursuant to your request, please find enclosed a copy of approved permit no.
36-7072 and 36-7085, as well as the order approving these permits.

If we may be of any further assistance in this matter, please do not
hesitate to contact us.

Very truly yours,

Donald W. McEldowney
Appropriation Supervisor

DWM:CM 38 Pove
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STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

Statehouse — Annex 2
Boise, Idaho 83707
(208) 384-2215 Director

Water Rights Administration
Water Resource Investigations
Dam and Reservoir Safety
Water Well Drilling
November 20, 1970 Flood Plain Management
Irrigation and
Flood Control Districts

Re: Permit Nos. 36-7072 - Norman S. Standal and George Lemmon
36-7085 - Robert H. Brallsford, President,
Brailsford Brothers, Inc.

Mr. T. J. Jones

Box 1003

Boise, Idaho 83701

Dear Mr. Jones:

Pursuant to your request, please find enclosed copies of the above referenced permits
ard the order approving these permity,

I' we may be of any further assistance, please contact us.

Very truly yours,

Dcnald W. McEldowney
Aj propriation Supervisor 3

&P
3
C
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DWM/DG

Erc: copies of permits
copy ol order



November 17, 1970

Re: Permit No. 36-7072

Mr. Norman S, Standal

Star Route
Bliss, Idaho 83314

Dear Mr. Standal:

Enclosed is a copy of your approved Application for Permit INo. 267072 . V/e direct
your attention to the conditions of approval as listed on the fourth page.

3e sure to note that a special condition requiring you to install and maintain a measuring
device at your point of diversion has been placed upon your permit, V’e are enclosing a
letter describing different types of measuring devices accepted by this office.

Very truly yours,

C. Stephen Allred
Leputy Lirector

CCA:kh

Enclosures: Copy of permit
1 informational letter
Order
Receipt No. 3330 for $100

cc. John C. Hepworth
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November 17, 1970

Re: Permit No. 36-7072

Mr. George Lemmon
Star Route
Bliss, Idaho 83314

Dear Mr. Lemmon:

Enclosed is a copy of your approved Application for Permit I7o. . We direct
your attention to the conditions of approval as listed on the fourth page.

3e sure to note that a special condition requiring you to install and maintain a2 measuring
device at your point of diversion has been placed upon your permit, V’e are enclosing a
letter describing different types of measuring devices accepted by this office.

Very truly yours,

C. Stephen Allred
Zeputy Director

CCA:kh
Enclosures: Copy of permit
1 informational letter
Order
o~ VO ": 2

cc, John C. Hepworth o f



BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER ADMINISTRATION

OF THE STATE OF IDAHO

IN THE MATTER OF THE APPLICATION FOR PERMIT )
NO. 36-7072, NORMAN STANDAL AND GEORGE ) FINDINGS OF FACT
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085, ) and
ROBERT BRAILSFORD, ERESIDENT OF BRAILSFORD ) CONCLUSIONS OF LAW
BROTHERS, INC.{fan/iDAHO CORPORATION. )

This matter came before the Director of the Department of

A

Water Administration, State of fdaho, (formerly the Department

of Reclamation), upon the protest of Robert Brailsford, to
Application for Permit to Appropriate the Public Waters of the |
State of Idaho, Application No. 36-7072, filed by Norman Standal
and George Lemmon, and upon the Protest of Norman Standal and
George Lemmon, to Application for Permit to Appropriate the

Public Waters of the State of Idaho, Application No. 36-7085,

filed by Robert Brailsford. Hearings upon the respective Protests
to the Applications were consolidated upon agreement of counsel.
Norman Standal and George Lemmor. were represented by John Hepworth
of the firm of Hepworth, Walker, Nungester and Felton. Robert
Brailsford was represented by John Roshalt of the firm of

Parry, Robertson, Daly and Larson. A pre-hearing conference was
held December 16, 1969, at which time the issues and facts in
dispute were settled and incorporated into the Pre-hearing
Conference Order entered by State Reclamation Engineer on

April 27, 1970. Upon Stipulation of the parties received

June 29, 1970, the parties herein agreed that the respective
Protests to the Applications should be heard upon a stipulation

of the facts therein contained, briefs, affidavits, and material

on file with the State Reclamation Engineer's office in connection



with this matter.

The record in this matter consists of Application for
Permit to Appropriate the public Waters of the State of Idaho,
Application No. 36-7072, filed by Norman Standal and George
Lemmon and the additional information provided in responce
to the Department's letter of September 26, 1969, which is
considered part of the Application: the Protest to Application
36-7072 filed by Robert Brailsford; the Application for Permit
to Appropriate the public Waters of the State of Idaho, Ap-
plication No. 36-7085, filed by Robert Brailsford and the
additional information provided in responce to the Department's
letter of October 9, 1969, which is considered part of the
Application; the Protest to Application 36-7085 filed by
Norman Standal and George Lemmon; the Amendment to Application
No. 36-7085 filed by Robert Brailsford and the Protest thereto
filed;by Norman Standal and George Lemmon; Application No. 36-
7121 filed by Norman Standal and George Lemmon received February
24, 1970, from another water source for use in connection with
the same facilities proposed in Applica£ion No. 36-7072; Stipu-
lation between the parties received by the Department of Water
Administration on June 29, 1970; the Affidavit of Norman Standal

and George Lemmon, dated June 23, 1970; the Affidavit of Theodore

Heikes, dated June 18, 1970; the Affidavit of Dave Erickson, dated

June 25, 1970; the Affidavit of Norman Standal and George Lemmon,
dated June 16, 1970:; and the Affidavit of Richard Gooby, dated
July 13, 1970. Each of the parties submitted an original brief

and a reply thereto. The Director of the Department of Water
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Administration being fully advised in the premises hereby enters
Findings of Fact and Conclusions of Law.
FINDINGS OF FACT

Norman Standal and George Lemmon, are signatories to
Application for permit to Appropriate the Public Waters of the
State of Idaho No. 36-7072 which was filed in the office of
the Reclamation Engineer for the State of Idaho on the 17th day
of July, 1969, at 2:00 o'clock P. M. In such application,
Standal and Lemmon request permission to appropriate 215.2
cubic feet per second for fish propagation and domestic purposes
from the water source described as Thousand Springs, tributary
of the Snake River, in Gooding County, the points of diversion

more particularly described as:

Northwest Quarter of the Northwest Quarter (W %
Nw%) of Section 8, the Northeast Quarter of the Northeast
Quarter (NE % NE%) of Section 7, and the Southeast
Quarter of the Southeast Quarter (SE4% SE%) of Section b6,
~all in Township 8 South, Range 14 East, Boise Meridian,
¥ Gooding County, Idaho.

Application No. 36-7072 indicated that the property at the
point of diversion and the place of use was owned by the Idaho
pPower Company and that the applicants were negotiating for the
purchase of said property. A protest against said application
was filed by Brailsford Brothers, Tnc., said protest dated the
11th day of August, 1969.

IT.

On September 29, 1969, Brailsford Brothers, Inc., an Idaho

Corporation with their principal place of business in Buhl,

fdaho, submitted Application for Permit to Appropriate the Public

Waters of the State of Idaho No. 36-7085, which application was

received in the State Reclamation Engineer's office at 9:00 A.M.

36 1702
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In said application, Brailsford Brothers, Inc., sought authority
to divert 150.0 cubic feet per second of the water from the
Bickel Springs, tributary of the Snake River in Gooding County,
Idaho. The points of diversion were specified as (Lot 1)
Northwest Quarter Northwest Quarter (NW% NwY%), Section 8;
(Lot 8) Southeast Quarter Southeast Quarter (SEY% SEY%), Section
6:; Northeast Quarter of the Northwest Quarter (NEY% NW%), Section'
8: all property described being in Township 8 South, Range 14
East, Boise Meridian, Gooding County, Idaho. The application
specified that Brailsford Brothers, Inc., owned the property
at the place of use and that the property at the point of
diversion was owned by the Idaho Power Company, and further spec-
ified that the applicant would either purchase property at the
point of diversion from the Idaho Power Company at public auc¢tion,
negotiate for lease with the successful purchaser, or file a
condemnation action to gain access to the intended points of
diversion. Application No. 36-7085 indicated that 150.0 cubic
feet per second of water would be used for the irrigation of
2,542 acres of land owned by the Brailsford Brothers, Inc.,
and that 50 cubic feet per second of water would be used for
fish culture or fish propagation purposes. On October 28, 1969,
a protest against the issuance of a permit under Application
No. 36-7085 was filed by Norman Standal and George Lemmon.
ITI.

On October 8, 1969, Norman Standal and George Lemmon
submitted the highest and best bid to the Idaho Power Company
for the purchase of the property described in Application No.

36-7072 and on October 20, 1969, did enter into a contract for

36 7072
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a period up to ten years with interest at 8% per annum with the
Idaho Power Company for payment of the unpaid balance of the
purchase price.

IvV.

On December 10, 1969, Brailsford Brothers, Inc., filed with
the State Department of Reclamation an Amended Application for
Permit. This amended application asked for authority to reduce
the amounts requested under the original application No. 36-7085
£rom 150.0 cubic feet per second to 100.0 cubic feet per second
from the Bickel Springs, tributary of the Snake River. Only two,
points of diversion were listed in the aménded application,
being, (Lotl) Northwest Quarter Northwest Quarter (NW% NWk)
of Section 8; and (Lot 8) Southeast Quarter Southeast Quarter
(SE% SE%) of Section 6; both in Township 8 South, Range 14
East, Boise Meridian, Gooding County, Idaho. The amended app-
licafion indicated that Brailsford Brothers, Inc., owned the
prop;rty at the intended place of use and that the property at
the point of diversion was then owned by Standal and Lemmon, and
further specified that the applicant would negotiate for the lease
of an appropriate right of way or file a condemnation action
Lf necessary. The amended applieation specified that 20 eubie
feet per second would be used for irrigation purposes on 1,007.16
acres of land and that 80 cubic feet per second would be used
for fish culture or propagation purposes on 20 acres of land.

v.'

At all times during 1969, George Lemmon served as water-

master for Water District 63 which district includes the Hagerman

Valley including those points of diversion in the application

herein referred to.

36 7072



VI.

That Norman Standal and George Lemmon on June 1, 1969,
contacted a representative of the Idaho Power Co. for the purpose
of purchasing the property which is referred to in their
Application as the place of use. The power company was unwilling
to negotiate a sale with these Applicants at this time because
of their existing plans to make a sale under sealed bids. No
agreement was reached for the sale, lease, or use of these lands
by the Applicants until after their Application had been filed.

VII.

That in September of 1969, the Idaho Power Company gave
notice of intent to sell the lands by bid on October 8, 1969, and
that the Applicants, George Lemmon and Norman Standal bid for the
purchase of the lands over which a use was to be made under their
Application and a contract of sale was consumated on October 18,
1969:. That under the contract of sale Norman Standal and George
Lemmon purchased approximately 62 acres at the location of the
place of use named in their Applicatiop and that of the 62
acres purchased approximately 15 acres are suitable for fish ponds.

VIII.

That Norman Standal and George Lemmon have, since the
purchase of land from Idaho Power Co., purchased and hatched
eggs for approximately one-quarter million fish to be raised
on the property. Approximately 75% of the work necessary to
prepare the ponds, ditches and other facilities is completed.

That these Applicants are in the process of completing the project.

36 70
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IX.

That the only evidence presented tending to show that the
Application of Norman Standal and George Lemmon was filed for
speculative purposes is that at the time of the filing, the
Applicants did not own or have any right to the use or occupancy
of the land where they intended to use the water, nor had they
been assured of any right thereto by the owner. There is no
evidence in the record which would show that;

(1) The Applicants did not intend to proceed under their
Application toward acguiring the land necessary for placing the
water to beneficial use,

(2) That the Applicants did not intend to proceed under
their Application without assuming the financial responsibility
therefore,

(3) That the Applicants filed the Application with the intent
to sé&ll the permit to another without proceeding toward commencment
of the work necessary under the Application to put the water
into beneficial use or,

(4) That the Applicants did not have the financial resources
available with which to procced under the Application.

X.

That the Application of Norman Standal and George Lemmon,

No. 36-7072, and the Application of Robert Brailsford, No.
36-7085, are competing applications for the same source of
water, commonly known as Bickel Springs which has an apparent
average flow of approximately 215 cubic feet per second. There
is insufficient water to satisfy the demands of both Application

36-7072 and Application No. 36-7085.
36 707



XI.

There is no evidence in the record which would indicate
that either the Application of Standal and Lemmon, NoO. 36-7072,
or the Application of Brailsford, 36-7085, calls for a guantity
of water in excess of what can be beneficially used. The Af-
fidavit of Lemmon and Standal, dated June 23, 1970, which is
uncontradicted by the Protestant Brailsford, states that ap-
proximately 15 acres of land, purchased from the power company,
is available for fish ponds. The Application of Lemmon and ;
Standal bases its demand upon a facility with water require-
ments of 215.2 c.f.s., 5.2 c¢.f.s. for domestic use in the
hatchery and for hatchery troughs and 210 c.f.s. for use in
27 large fish ponds. The large fish ponds as planned have a
total capacity of approximately 1,071,700 cubic feet. The
rateﬁof turnover of water as proposed is well below the amount
advocated by the Protestant's affiant, Erickson.

In addition to Application 36-7072, Lemmon and Standal
have applied for a second permit fromlanother source, Ap-
plication No. 36-7121, received February 24, 1970, for an
additional 150 c.f.s. of water for use in the facility proposed
in Application 36-7072 making a total demand of 365.2 c.f.s.
This quantity of water is also within the amount considered
necessary by the Protestant's affiant, Erickson, when considered
in light of the plans for development as proposed by Lemmon and

Standal.

e o e e e s e
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CONCLUSIONS OF LAW
I.
Application No. 36-7072 is not void for having been
filed by one of two individuals who is a water master of the
State of Idaho elected to his posisiton under Chapter 6, Title
42, Idaho.

Under Article XV, Section 3 of the Idaho Constitution

it is provided that the right to appropriate the unappropriated
waters of any natural stream to beneficial use shall never be

denied. In the case of Tappan v. Smith, 92 Idaho 451, 444

P. 2d 412 (1968), it was held that the right to appropriate

water as granted in the Idaho Constitution was subject to

reasonable regulation by the legislature. However, there does
not appear to be a statute regstricting or preventing a water
master from initiating a right to the appropriation of water.
Absent any such legislation and in light of the authority

contained in Idaho Code, Section 42-202, permitting any person,

association or corporation to file a permit to appropriate the
public waters of the State, George Lemmon, as a duly elected
water master of the State of Idaho, would not be prohibited
from filing an application to appropriate public waters of the
State.
IT.

The application of George Lemmon and Norman Standal,
No. 36-7072, for a permit to appropriate the public waters
of the State is not void for having keen filed without the

applicants owninyg or possessing any right to the land where
26 0TR
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No provision is found in the statutes relating to the

"the land upon which his point of diversion is located or the
land upon which his place of use is to be accomplished. It
‘appears to be universally held by the states following the

“/appropriation doctrine that, except for the State of Arizona

?.“-{" -(g§tersfield v. Putnam, 45 Ariz. 156, 41 P.2d 228 (1935),

. - ownershin of the land upon which the place of use 1is to be
made is not in and of itself a prerequisite to either filing
an application for a permit to appropriate water or finally
consumating that right upon diversion and application to
bencficial use. The important consideration is that all

T:hf' 5: steps taken in connection with the appropriation must be

taken 1in a lawful manner.

Tt is stated in 2 Kinney, Irrigation and Water Riqghts

bl § 686 (2a ed. 1912), as follows:
“In the discussion of the Arid Region Doctrine of
of water rights, in the Western States, does not de-

i bovdering upon a ttream, or upon the title or owner-
i ship to any lands elsewhere, but is simply a posses-

A0 : of the waters of a stream and consummated by its ap-
Pl plication to some beneficial use or purposes, either

e M by the appropriator himself or by some consumer acquir-
Jartad e ing his right from the appropriator. The appropriator

need not be the owner of any land in order to make a
valid appropriation. Corporations may be organized
for the express purpose of appropriating the waters
of some stream and selling the right to use the water
to consumers, without the title or ownership of any
land, except for the bare easement over the lands of
others for their ditches and other works." (Citations
omitted.)

10.

appropriation it must be borne in mind that the ownership

pend upon a leqal title, or, in fact, any ritle to landa

sory right, acquired by an appropriation and diversion
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The law of appropriation developed through the activities
of persons who were originally trespassers on the public domain.
The right to use the water was later recognized by congress
against the claims of subsequent entrymen. 14 stat. L. 253,

§ 9 (1866); 16 Stat. L. 218 (1870); 19 Stat. L. 377 (1877) .

It is further stated in 2 Kinney, Irrigation and Water Rights,

§ 687 (238 ed. 1912), as follows:

"A squatter or settler upon the unsurveyed lands of the
United States has never been regarded as a trespasser,
and in many instances the settlement upon the lands has
been the inception of his title, a preference right
being given him to make his proper filing within a
specified time after the lands are opened for settlement.
Again, no title to the land being required to obtain the ,
right to make appropriations of water, a squatter may
make a valid appropriation of the waters of the natural
streams for the purpose of irrigating the public lands
occupied by him, or for any other beneficial use or
purpose." (Citations omitted)

It is further stated in 2 Kinney, Irrigation and Water

Rights, Sec. 688 (24 ed. 1912), as follows:

"Even trespassers upon the lands owned by others may
make valid appropriations of water, provided that the
appropriation has the requisite priority, and the water
is used for some beneficial purpose. The water may be
used for the irrigation of the lands trespassed upon
while the trespasser has possession of the same, and
after he has been ejected he may change the place of use
to other lands. As was said by the Utah Court (Patterson
v. Ryan, 37 Utah 410, 108 P. 1118); "But the authorities
are to the effect that even trespassers upon land may
acquire the exclusive right to the use of water that is
usad elther to irrigate such land or is used thoreon

for other purposes, and that such a right, when once
acquired, is paramount to the rights of the true owner
or claimant, when he is dispossessed of the land, and
the water claimant may divert and use the water else-
where than on the land if he can so divert and use it."
(Citations omitted)

Of similar import is the conclusion of Hutchins, Misc.

Pub. No. 418 U. S. Dept. Of Agr., Selected Problems in the

Law of Water Rights in the West, p. 311 (1942, wherein he states:

-11-
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"The general rule, in any event, is that one at least
rightfully in possession of land, even though not the
owner, may make a valid appropriation in connection with
such land, which water right remains his property and
does not become the property of the landowner. The
appropriative right is property distinct from an cstate
in land, and it exists without private ownership in the
soil or without perfect title thereto, as against all
persons except the Government or its grantees. AS the
right can be acquired separate and apart from the land,
an uncompleted title to the land on which beneficial

use is to be made does not bar the acquisition of the
right. A lessee, then, can make an appropriation in

his own behalf, which is his property unless he is acting
as agent for the lessor; and his right to transfer the
appropriation to other land on the conclusion of his
lease will then depend upon the State rule governing
transfers of place of use and perhaps point of diversion
and upon the physical feasibility of making the change."
(Citations omitted) .

Hutchins, The California Law of Water Rights, P. 71 (1956)

states as follows:

"The California Supreme Court held in one of its earliest
cases dealing with water rights that the right to running
water exists "without private ownership of the soil--

upon the ground of prior location upon the land, or

prior appropriation and use of the water." (Hill v.
Newman, 5 Calif. 445, 446 (1855). The ownership of

water "as a substantive and valuable property" is "dis-

! tinct, sometimes, from the land through which it flows."
(McDonald v. Bear River & Auburn Water & Min. C.,

13 calif. 220, 232 (1859). Title or the right to acquire
title in the place of intended use has never been a neces-
sary element of the right to appropriate water. (Santa
Paula Water Works v. Peralta, 113 calif. 38, 43, 45 Pac.
168 (1896). And so, said the supreme court in 1929:
(Joerger v. Pacific Gas & Elec. Co., 207 calif. 8, 34, 276
Pac. 1017 (1929).

'There can be no question that an appropriator
of water may acquire a prescriptive right to
divert and use the same from a stream on land
that he does not own, and this user may be
either by the claimant or by one holding under
him, as a lessee or tenant."'

The rule as announced by the above authorities appears to

be the rule adopted in Idaho. It was held by the Idaho Supreme

Court in the Case of Mahoney v. Neiswanger, 6 Idaho 750, 59

P. 561 (1899), that one who was technically a trespasser could

g I A



initiate a water right by diversion and application to beneficial
use on the public domain even though the land was subsequently

acquired by another.

In the case of First Security Bank v. State, 49 Idaho 740,

291 P. 1064 (1930), an application to change point of diversion
and place of use was filed on behalf of one who purchased the
water right from an individual who had diverted and applied
water to land he did not own. The original appropriator had
applied the water to beneficial use on school land prior to the
time that it was surveyed by the federal government and continued
to apply the water to beneficial use after survey and execution
of a lease with the State. The State subsequently sold the land
to another individual and claimed that the water applied to the
land by the original appropriator was appurtenant and passed
with the conveyance. The Court held that the original appropriator
or his successor could, absent any agreement with the State to
the contrary, transfer the place of use to other lands reasoning
that the water appropriated for beneficial use was the sole property
of the appropriator. The Court stated as follows:
Water may be appropriated for beneficial use on land not
owned by the appropriator and this water right bhecomes the
property of the appropriator. (Sarrett v. Hunter, 32 Ida.
536, 185 Pac. 1072; Sanderson v. Salmon River Co., 34 Ida.
145, 199 Pac. 999; Kinney, supra, secs. 686, 689, 767.)
This has been held in cases where the water was appropriated
for use on land on which the appropriator was a mere
trespasser (Seaweard v. Pacific Live Stock Co., 49 Or. 157,
88 Pac. 963); where the appropriator had leased the land on
which he intended to use the water (Hays v. Buzard, 31 Mont.
74, 77 Pac. 423; Cooper v. Shannon, 36 Colo. 98, 118 Am.
St. 95, 85 Pac. 175):; and where the appropriator was a lessee
of state school lands. (Sayre v. Johnson, 33 Mont. 15, 81
Pac. 389. See, also, Sowards v. Meagher, 37 Utah, 212,

108 Pac. 1112; St. Onge v. Blakely, 76 Mont. 1, 245 Pac.
532; First State Bank v. McNew, 33 N. M. 414, 269 Pac. 56;

v
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Long on Irxr., SecC 176: secs. 2339, 2340, Rev. Stats. U.
S. C. S., secs. 4647, 4648); 30 U. . C. A., ScCs. 51, 52;
43 U. S§. C. A., sec. 661) .

In the case of Sarret v. Hunter, 32 Idaho 536, 185 p. 1072

(1919), it was contended that one could not obtain a permit to
appropriate water when he had no interest in the land upon which
he proposed to divert and use the water.

"Tn determining whether a valid appropriation of
water has been made, or the respective priorities of
contending appropriators, the law does not concern itself
with disputes relative to the title to the lands for which
it is claimed the water was appropriated. The test of a
valid appropriation of water is its diversion from the
natural source and its application to a beneficial use. )
(Kinney on Irrigation, 2d ed., sec. 725). When one diverts
water hitherto unappropriated and applies it to a bene-
ficial use, his appropriation is complete, and he acquires
a right to the use of such water, which is at least co-
extensive with his possession, and so when one makes ap-
plication for a permit to divert and appropriate water,
the query is not upon whose lands does he intend to apply
it, but upon what lands he intends to apply it and to what
use does he expect to put it when so applied. Iis right
to possession, or the character of his occupancy as between
claimants to the right to the use of the public waters of
the state, is not in issue.

Title to land will not be determined in fixing prior-
ities to water between water claimants. One may initiate a
right to the use of waterupon vacant lands by securing a
permit therefor, and when the application for such permit
is bona fide and coupled with a present intention that the
water which it is sought to appropriate under the permit is
to be applied to a beneficial use, if the water is soO
applied during the limitations of the permit, the appro-
priation is valid and relates back to the date of the permit.

**kk

We hold that a water right may be acquired by completion
of works under a permit and the application of water to a
beneficial use, and that when this 1is properly done, the
priority will date from the issuance of the permit without
regard to whether the permit-holder was at the date of his
application in any way connected with the legal title to the
land upon which he proposed to apply the water." (32
Idaho at 541-543).

The Court's holding in the case of Sarrett v. Hunter was

followed in the case of Sanderson v. Salmon River Canal Co.,
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34 Idaho 145, 199 P. 999 (1921).

The reasoning in the Sarrett v. Hunter case is similar

to that of the case of Sowards v. Meagher, 37 Utah 212, 108 P.

1112 (1910), where in it was contended that a permit could not
issue to an individual who had no interest in the property upon
which he intended to place the water to beneficial use. 1In

the Sowards case, the application was filed at a time when no
one could lawfully enter upon, occupy, possess, cultivate,

farm or otherwise use the land proposed to be irrigated. The
court stated as follows:

If, therefore, an application is made with a present
design and an actual bona fide intention to appropriate
unappropriated public waters for the irrigation of certain
designated lands, a beneficial purpose, at a time when the
applicant has no present right, title, or interest in or
to the lands proposed to be irrigated therewith, and, too,
when such lands are then unoccupied and unclaimed and a
part of a reservation, but it fairly is made to appear
that when the proposed diverting channels and work prose-
cuted with reasonable diligence and dispatch are completed

, within the time fixed by the statute, or allowed by the

" engineer, the lands may then be lawfully claimed and oc-
cupied, and the water applied to the beneficial purpose
for which the appropriation is proposed, we see no good
reason why the application should not be received and the
applicant protected in his inceptive right. One filing
an application under such circumstances, commencing the
construction of the works within six months from the ap-
proval of his application, prosecuting such proposed works
to a completion within the time fixed by the statute or
allowed by the engineer, and incurring the necessary
expense to divert and conduct the water to the lands
proposed to be irrigated, takes the risk that when such
works are so completed, and the water diverted and con-
ducted to such lands, they may then be lawfully claimed
and occupied by some one who is willing to take the water
and use it and apply it to the beneficial purpose for
which the application was made to appropriate it.

In the case of Bassett v. Swenson, 51 Idaho 256, 5 P. 2d

722 (1931), the Court held that a permit could be issued to one
who did not own the land where the point of diversion was located

if there had been no trespass by the applicant in preparing
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the application as distinguished from the casc where the ap-
plicant had obtained the information for the application by

trespassing across the land, Marshall v. Niagra Springs Orchard

Co., 22 Idaho 144, 125 P. 208 (1912). In the Marshall Case

it was stated that the initiation of the right to appropriate
public water on private land is void as against the landowner
and that a permit from the state engineer was of no effect if
the facts stated in the application were secured by entrance

upon the land in trespass. In the Bassett Case the application

was filed by obtaining the necessary information without tres- .
passing across the land. The Court, however, made the broad
statement that a water right initiated in trespass was void.
"It is quite generally held that a water right initiated
by the trespass is void. That is to say, one who diverts
water and puts it to beneficial use by aid of a trespass
does not, pursuant to such trespass, acquire a water right.

Any claim of right thus initiated is void." (51 Idaho
at 259).

The above language is dictum and was not necessary for the
Court to reach its decision. The language is in conflict with
the prior opinions of the Supreme Court cited above. The point
actually decided was that the attempted appropriation was void
as against the owner of the land upon which the trespass was
committed.

It should be further noted, that the issuance of a permit
does not confirm the existence of a water right or grant any
right to the holder to trespass across the land either over which
he seeks to divert the water or where he seeks to place it to
beneficial use. A permit only gives the holder the right to
initiate a water right which, upon completition of the terms and

conditions of the permit, allows the holder to receive a priority

e >
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as of the date of the filing of the application.

Under the above cases and under Idaho Code, Section 42-202,
there appears to be no requirement that the permit holder have,
at the time of filing of the application, either the consent of
the owner of the land where his proposed point of diversion is
located or where his proposed place of use is located.

It may well be said that the fact that an applicant does
not own land at either the point of diversion or the place of
use or have any right to the possession of such land is evidence
which might be cited for the proposition that the application |,
was filed for speculative purposes. However, absent any showing
that the applicants did not intend to place the water to
beneficial use, did not intend to proceed toward acquiring a
right to the use of the land at the point of diversion and place
of use were located, had insufficient financial resources
available with which to place the water to beneficial use, or
intended to sell the permit to another without attempting to
comply with the terms and conditions of the permit, there is
insufficient evidence upon which to éonclude that the application
was filed for speculative purposes.

Tt is further noted that under the provisions of Idaho
Code, Section 42-301, that any person holding a permit postdating
another permit may petition the Department of Water Adminis-
tration to cancel the earlier permit for failure of the permit
holder to complete one-fiftﬁ of the construction work within
one-half the time allowed for completion of the project or for

failure to complete all of the construction work for the project

1 4iz7 16



within the time allcwed by the permit. Such a remedy would further permit
a subsequent permit holder the opportunity of contesting the permit in the
evernt that the holder is not proceeding to acquire the necessary interests in
the land at the point of diversion or the place of use.
11T,

The application of Robert Brailsford, 36-7085, for a permit to appropriate
the public waters of the State is not void for having been filed without the
applicant owning the land upon which the point of diversion is proposed.

DATED this &2 ZZ day of November, 1970.

R RETT HIGGINSON, PTRECION
DEPARTMENT OF WATI NTSTRATTON

-1 8-~
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- LAW OFFICES ﬂ,%

HEPWORTH, NUNGESTER, AND FELTON

PROFESSIONAL CENTER AREA CODE 208
1020 MAIN PHONE 543-4368

BUHL, IDAHO --83316

JOHN C. HEPWORTH
WM., L. NUNGESTER

MICHAEL H. FELTON November 5 , 1 97 0

Dept. of Water Administration
Statehouse - Annex 2
Boise, Idaho 83707

Atten: Keith Higginson Re: Application for Permit No. 36-7072
Dear Mr. Higginson:

I am replying to your letter dated October 28, 1970, regarding
the above application, which letter was directed to Mr. Norman
Standal and George Lemmon. This letter is further confirmation
of our conversation regarding the same subject.

My clients are relying both upon their application and on the
constitutional method of appropriation. Obviously they are
looking primarily to the application filed with the department.
The reasons for relying primarily on that application are so
obvious, that to restate them at length would seem both redundant
and unnecessary. As I have expressed to you many times in the
past, I think that people who rely on the constitutional method
of appropriation are very foolish. However, in a situation

like this, we certainly would not wish to abandon either theory
of appropriation since if we were not successful in our applica-
tion with the Department, we would be compelled to rely upon our
constitutional method of appropriation.

I might mention that the reasons my clients proceeded with con-
struction were not for the purpose of establishing a priority
date under the constitutional method but rather for the more
practical reasons of, (1) making their investment productive,
and (2) demonstrating to the Department that theirs was not a
speculative filing.

36



Dept. of Water Administration
November 5, 1970 4
-2-

My clients and I are fully appreciative that the Department could
not take earlier action with the protests pending and I must con-
cede that the delay in hearing which was occasioned after I entered
the picture was largely due to my own delay. Therefore, I cer-
tainly appreciate that the Department has acted as punctually as
possible but now that the only protest, to wit, the Brailsford
Brothers', which was acted upon, is before the Department, we

would certainly appreciate the Department entering its decision

as soon as possible.

I am heeding your request to answer the letter and again wish to
emphasize that we are relying primarily upon the application now
pending before your department but certainly do not wish to
abandon any rights that we may wish to claim under the constitu-
tional method. Of course, if we had intended to rely entirely
upon the constitutional method, my clients would not have gone

to the very substantial expense they have incurred in engineering
and legal fees, much of which were primarily to satisfy the legal
requirements under the statutory method of appropriation through
your department.

I would certainly appreciate your letting us hear from you as
soon as possible.

Very truly yours,
HEPWORTH, NUNGESTER & FELTON
John C. Hepworth

JCH:bh



October 28, 1970
(A~
|| Re: Application for Permit No. 36-7072

ir. Norman S. Standal
Mr. George Lemmon

tar Route
( 31iss, Idaho 83314
|
|
|

|
|

%entlemen:

\ZAt the meeting recently held in Twin Falls it was brought to our attention that you
have already commenced the construction and are partially diverting water as pro-
osed in your Application for Permit No. 36~7072. This 1is apparently being done
nder the provisions of the Idaho Constitution and interpretations of Article XV,
ection 3 which allow an appropriation to be made ''by diversion and application
to beneficial use'" without obtaining a permit. If this is the theory under which

you are operating, then we must assume that you have already made the appropriation

which is proposed in Application No. 36-7072 and that there is no additional water

subject to appropriation. In such case you should withdraw Application No. 36-7072
r\ ,ﬁo remove it from our records or this office should take positive action to reject

} If however, you do not intend to claim a "constitutional' appropriation, your pre-

t mature construction and diversion of water has prejudiced the consideration of
Application No. 36-7072 by this office. As you are well aware, the department has
authority to reject an application or to approve it in its entirety or partially
approve the application or grant the permit upon conditions. You are also aware
that many protests were received to the granting of the permit. Until such time as
hearings can be scheduled and held, we cannot proceed to grant any permit. It is

unfortunate that you felt it necessary to begin without the benefit of the approval

of this office. Such action has made it impossible for us to take into consideration
the questions raised by the protestants concerning the stream channels, minimum flows,

recreation, aesthetics, pollution, etc. It is our feeling that proper consideration
of these items may require conditions of approval of a permit.

oy,

3# « ::.i:
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Norman S. Standal
George Lemmon -2 - October 28, 1970

In the event that you are not relying upon a "constitutional appropriation of water
but instead desire to appropriate water pursuant to your Application No. 36-7072, you
are hereby directed to cease all construction of works and diversion of the water

until a permit is issued to you.

If we fail to hear from you within ten days we will take action on the application.

Very truly yours,

Q0 O



PARRY, ROBERTSON, DALY & LARSON
LAWYERS

R. P. PARRY

T. M. ROBERTSON FIDELITY BANK BUILDING

JOHMN H. DALY (1913-1968)

BERT LARSON

C.G. MCINTYRE TWIN FALLS, IDAHO 8330l TELEPHONE

JOHN R.COLEMAN

THOMAS G.NELSON

JOHN A.ROSHOLT

FRED D.DECKER

ROBERT C.PAINE Aungt 18, 1970

P. O. BOX 525

(2z08) 733-3722

Mr., R. Keith Higginson, Director
Department of Water Administration
Statehouse -~ Annex 2

Boise, Idaho 83701

RE: Brailsford Brothers - 36-7085 & 36~7072

Dear Keith:

Enclosed is our Reply Brief in the above matter. This
date I have mailed a copy to John Hepworth,

Thanks for your cooperation in this matter,

Sincerely,

Nowe

JOHN A, ROSHOLT

JAR/clm
Encl,
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BEFORE THE DIRECTOR OF THE DEPARTMENT OF WATER'ADMINIST.RATIC
OF

THE STATE OF IDAHO,

In the Matter of Application for Permit
No. 36-7085, Robert H., Brailsford,
President of Brailsford Brothers, Inc.,
an Idaho Corporation, and Application

BRAILSFORD BROTHERS, INC.

)
)
)
)
)
) REPLY BRIEF OF
)
)
for Permit No. 36-7072, Norman S. )
)
)

Standal and George L.emmon

ARGUMENT

In the brief submitted by Applicants Standal and LLemmon on
July 20, 1970, in support of their Application No. 36-7072 and in opposition
to Application No, 36-7085 of Brailsford Brothers, Inc., four disputed facts
were briefed and argued. Summarized they are; speculative purposes,
insufficient water, inability to apply the water requested to beneficial use,
and that George Lemmon is not a proper applicant, the latter point relating

again to speculation.

Idaho Code Section 42-203 specifically enumerates the criteria
from which the Director of the Department of Water Administration may use
his discretion in approving, denying, or conditioning an Application for Permit
to Appropriate the Waters of the State of Idaho. The appropriate portion of
Idaho Code Section 42-203 is as follows:

""The state reclamation engineer shall find and determine
from the evidence presented to what use or uses the waters
sought to be appropriated can be and are intended to be applied,
and where such proposed use is such that it will reduce the
quantity of water under existing water rights, or that the
water supply itself is insufficient for the purpose for which
it is sought to be appropriated, or where it appears to the
satisfaction of the department that such application is not
made in good faith, is made for delay or speculative
purposes, or that the applicant has not sufficient financial
resources with which to complete the work involved therein,
the state reclamation engineer may reject such application
and refuse issuance of permit therefor, or may partially
approve and grant permit for a less quantity of water than
applied for, or may grant permit upon conditions, "

2Ta e
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There is a dearth of case law and precedent on the appropriate
portion of this section which presently binds the Department of Water
Administration.

The language referred to in the above quote was first included in
the Idaho Code in 1935 by an amendment to the then Section 41-203. Said
Section as amended is found in the Idaho Session Laws of 1935, Chapter 145,
at page 357-360. Prior to 1935, the language above quoted, which is now
a portion of Idaho Code Section 42-203, was not included. The amendment
made in 1935 by the Idaho Legislature to then Section 41-203, included for
the first time, the following language:

"% % % % %k or that the water supply itself is insuf-
ficient for the purpose for which it is sought to be appropriated,
or where it appears to the satisfaction of the departme nt
that such application is not made in good faith, is made for
delay or speculative purposes, that the applicant has not suf-
ficient financial resources with which to complete the work
involved therein or if a renewal permit, that such applicant
has not proceeded diligently in applying the waters involved
therein to any beneficial use or purpose, * * % % %'

All of the criteria which have been disputed concerning
Applications No. 36-7072 and 36-7085 were included by the 1935 amendment.
Prior to this time, no Idaho statute included such criteria as speculation,
insufficient unappropriated water available for the purpose, financial
resources, or diligence in applying the water to a beneficial use,

In the case most heavily relied on by Standal and Lemmon,

Sarrett v. Hunter, 32 Ida. 536, 185 Pac. 1072 (1919) a contention similar

to the contention of Brailsford Brothers, Inc. was raised, However, in that
case the applicant was in fact the holder of a desert entry, which of course
gave him some right to exclude all members of the general public from that

desert entry so long as he complied with the then current requirements of the

B.L.M., Although Hunter had no recordable legal title until patent was obtained

he still had more right in the property than any other person. Hunter in

fact had a better right to that portion of the public lands as a desert entrymen
than Standal and Lemmon had in our present analogous case at the time they
made their application. On the date of Application No. 36-7072 submitted by

Lemmon and Standal, the only right they had was to submit a competitive bid

R PN
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some months. We submit that every member of the public had the same right,
In the Hunter case, the following quote is found at page 539:
""All of the lands involved herein were, at the date

of the issuance of the various permits to the parties to this

litigation a part of the Lemhi Forest Reserve and

unsurveyed public land. The respondents filed homestead

entries and the appellants made desert entries. "

The Hunter case was decided in 1919, Hunter predated by 16
years the appropriate language of the Idaho Code which is in question here.
In 1919 it was certainly to the benefit of Idaho to promote reclamation
development. In fact, today, the particular situation of the desert entry is a
unique one. In order to promote continued reclamation development, the
Director's office will issue permits to the entrymen so that a water right may
be developed to enable said entrymen to obtain patent to the lands from the
Bureau of Land Management. The B,L,M. cannot patent lands to an entrymen
without a water right, and by the statutes of the State of Idaho the Director
of the Department of Water Administration cannot issue a permit without
the applicant having some property interest in the property at the place of
beneficial use. However, in only this particular situation, the Director
has allowed permits to be issued so as to promote continued reclamation
development in Idaho, Brailsford Brothers, Inc. contend that a bona fide
desert entrymen has a license to develop the desert entry lands to the
exclusion of every other person so long as he complies with the provisions
of the statute. These are not situations where a potential desert entrymen
obtains a permit to appropriate water and then competes with some number of
other applicants so as to enter the described lands.

Lemmon and Standal cite the case of Sanderson v. Salmon River

Canal Company, Ltd. 34 Ida. 145, 199 Pac. 999 (1921). In this case

Sanderson was a settler on a portion of land originally segregated to the State
under the Carey Act. At page 1000 of 199 Pac. the following quote appears:

""He owns, as against everybody except the United
States Government, and is in possession of, and entitled
to the possession of, a certain tract of land in the Carey
Act segregation known as the Salmon River Tract, and
watered by the irrigation system constructed by the
construction company and operated by the defendant,"
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The Court determined that the water right which Sanderson
owned was a vested right. In our case under consideration, we are not
dealing with vested rights but merely with applications to obtain permits.
Brailsford Brothers, Inc argue that the interest of Sanderson in public lands
in the 34 Idaho case was indeed more than applicants LLemmon and Standal
had until they became the successful bidder and contract purchasers of the
Bickel Springs land. Sanderson proceeded under rights given him through the
CareyAct and through the Department of Interior. Had he been a mere
trespasser, he would have had more interest in that property than Standal
and Lemmon had in the Bickel Springs land before their successful bid,

The case of First Security Bank of Blackfoot v, State and Wood

Livestock Company, 49 Ida. 740, 291 Pac. 1064 (1930) does not go to the

question of "standing'' at the time of making the application but it is a case
concerning an application for a change of place of use. The question was
whether or not the water right could be perfected by a lessee of state land
for use in connection with that land, Brailsford Brothers, Inc. would contend th
a lessee has a certain property right, which would give him standing to make
an Application to Appropriate Water. Perhaps a mere trespasser who is in
possession would have this right. The prime question in the First Security
case was whether or not a water right was separable and could be transferred
from one point to another for use. We submit that a lessee of state lands
has some legal property interest in the lands as long as he is lessee. The
First Security case was also decided five years before the amendment of Idaho
Code Section 41-203.

The final case cited by Lemmon and Standal is the case of

Bassett v. Swenson, 51 Ida. 256, 5 Pac. 2d 722 (1931). The question was

whether or not a water right was initiated in trespass. The court did not get
to the question as to whether or not the application was void because of the
fact the applicant would have to condemn lands to divert and make use of the
water. However, this case was also decided 4 years prior to the amendment

of the Idaho Code Section which is concerned in the instant matter.

-
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Although some of the cases cited by Lemmon and Standal might
be construed to be analogous to the instant dispute, they were all decided prior
to the enactment of the language of the statutue which the Director of the
Department of Water Administration must construe. The amendment of

an existing statute indicates that a change was intended. Hopson v. North

American Insurance Company, 71 Ida. 461, 233 Pac. 2d 799 (1951) at page

464. Wright v. Headrick, 65 Ida. 149, 139 Pac. 2d 761 (1943). Stewart v.

Common School District #17 of Owyhee County, 66 Ida., 118, 156 Pac. 2d 194

(1945). It is obvious from the reading of the language included in then Section
41-203 that the amendment made in 1935 was intended to give the State
Reclamation Engineer additional authority over and above that which he
previously possessed for the purpose of making a determination as to whether
or not an Application to Appropriate Water should be permitted. Prior to
1935, the State Reclamation Engineer had no authority to deny an application
although the same was speculative in nature. We submit that under the
existing statute Director of the Department of Water Administration has said
authority. We further submit that the applicants under No. 36-7072 do not
meet all of the criteria of Section 42-203. They are mere speculators. They
had no "standing'' to file the application until they became the successful bidders
for the purchase of the Bickel Springs property.

We submit that the application of Brailsford Brothers, Inc.,
36-7085, being in good order, should be approved in all respects in accordance

with the amended application 36-7085,

-
4@”4) /( /oSI/ad/

Parry, Robertson, Daly & Larson

P. O. Box 525

Twin Falls, Idaho 83301

Attorneys for Brailsford Brothers, Inc.
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CERTIFICATE OF MAILING

I hereby certify that on the 18th day of August, 1970, I served

the foregoing Reply Brief of Brailsford Brotle rs, Inc., by causing to be

deposited a copy thereof in the post office at Twin Falls, Idaho, enclosed in

an envelope with postage prepaid addressed to attorneys Hepworth, Nungester,

& Felton at P. O. Box 259 in Buhl, Idaho.

Suw / Zrﬁ(o e

Of Parry, Robertson, Daly & Larson




LAW OFFICES E

HEPWORTH, WALKER, NUNGESTER, AND FELTON

PROFESSIONAL CENTER AREA CODE 208
1020 MAIN PHONE 543-4368

BUHL, IDAHO - 83316

JOHN C. HEPWORTH
LLOYD J. WALKER atar dhiiea's

WM., L. NUNGESTER TWIN FALLS, IDAHO 83301
MICHAEL H. FELTON July 20, 1970 (208) 783-3082

SUN VALLEY, IDAHO 63353
(208) 726-8881

OTHER OFFICES AT

Department of Reclamation
Statehouse - Annex 2
Boise, Idaho 83707

_Attention: R. Keith Higginson

Re: Standal and Lemmon vs.
Brailsford Brothers, Inc.

Dear Mr. Higginson:

I am enclosing an Affidavit of Norman S. Standal and
George Lemmon and an Affidavit of Richard J. Gooby and a Brief in
support of the petition of Standal and Lemmon. Copies of the same
are this same date being sent to John Rosholt of Parry, Robertson,
Daly & Larson.

You will recall that a stipulation was entered into
between the applicants and protestants in this matter that the
case would be submitted on affidavits and written briefs and the
records now on file with the Department. John Rosholt and I have
agreed that each shall have an additional 15 days within which to
reply to the brief filed by the other. Thank you for your consider-

ation.

Very truly yours,

HEPWORTH, WALKER, NUNGESTER & FELTON
JCH/pw 36 TOVR

Enclosures
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

* % % % %k % % % % % k% %k %

IN THE MATTER OF THE APPLICATION FOR PERMIT )
NO. 36-7072, NORMAN S. STANDAL AND GEORGE )
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) AFFIDAVIT
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD )
BROTHERS, INC., an IDAHO CORPORATION. )

k %k k Kk k Kk K,k * % *k *k k * k Kk k Kk Kk Kk *k Kk Kk Kk *

STATE OF IDAHO )
) ss.
County of Twin Falls )

Richard J. Gooby, being first duly sworn on oath, deposes
and says as follows:

That your affiant holds the title of District Conserva-
tionist with the United States Soil Conservation Service and is
stationed at the Gooding Work Unit, Gooding, Idaho.

That your affiant was graduated from the University of
Idaho, with a degree in agriculture.

That your affiant is familiar with the filings numbered
36-7072 and 36-7071 filed before the State Reclamation Engineer
by Norman S. Standal and George Lemmon.

That your affiant is advised that the total of the two
(2) applications amounts to 3.2 c.f.s. of water and that your
affiant is fully familiar with the layout of ponds and structures
to be utilized by applicants Standal and Lemmon on the property
described in the aforementioned applications for permits.

That your affiant is familiar with the water and cite

A0
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requirements for trout propagation and has been called upon on
numerous occasions to analyze, develop and plan fish propagation
facilities for residents of the Magic Valley and Idaho.

That based upon your affiant's education and his practi-
cal experience in the layout and development of fish propagation
facilities, he feels that the 365.2 c.f.s. of water can and will
be beneficially used pursuant to the drawings and specifications
of the applicants and further that said applicants have, in the
lands described in the said applications, more than sufficient
land to utilize the total water applied for in said applications
for the purpose of fish propagation.

Further your affiant saith not.

Dated this ;2 day of July, 1970.

ol T

Richard J. Gooby - Affiant

SUBSCRIBED AND SWORN to before me this ,/izzday of

July, 1970.

)

Mt £ i L

Notary Public for “Idaho
Residing at Buhl, Idaho

C’MW/J'S:r-. Ex—oafﬁ;J g' 7-73.

-2- 36 W2
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1
1 BEFORE THE STATE RECLANATION ENGINEER
2 OF THE
8 i
STATE OF IDATIO
4 * Kk % Kk *k %k Kk *k Kk * *k % %
b
6

IN THE MATTER OF THE APPLICATION FOR PERMIT )
7 NO. 36-7072, NORMAN S. STANDAL AND GEORGE )
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) AFFIDAVIT
8 ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD )
BROTHERS, INC., an IDAHO CORPORATION. )

% Kk %k X *k k Kk k Kk % Kk * * Kk *k *k Kk * *k * *x * *

10
STATE OF IDAHO )

11 ) SS.
gCounty of Twin Falls )

Norman S. Standal and Georce Lemmon, being first duly
sworn on oath, depose and say as fol ows:

That your affiants are the applicants in Application No.

15
36-7072 for permit to appropriate public waters of the State of

16
Idaho filed in the office of the rec amation engineer for the

17
State of Idaho on the 17th day of July, 1969.

18
| That prior to the filing of the aforementioned applica-

19
tion for permit to appropriate water, your affiant George Lemmon,

on the 1lst day of June, 1969, contacted Idaho Power Company and

21 .
discussed and negotiated for the purchase of the property known as

22
Bickle Springs, more properly describ:d as the points of diversion

23
and application to beneficial use as shown in the aforementioned
application for permit. That the Idaho Power Company did tell your

25
affiant George Lemmon that said company was disposed to sell said

26
*property, but at the time of said meeting, no formal agreement for

ﬁpurchase and sale was entered into.

N

28
g

LAW OFFICES
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That on several occasions thereafter, one or koth of
your affiantsdiscussed the purchase of the property aforesaid in
said application for permit with representatives of the Idaho
Power Company and that finally, your affiants, on the 8th day of
October, 1969, bid for the purchase of said property and their
bid was accepted and shortly thereafter your affiants entered
into a formal, written contract for tle purchase of said property
with representatives of the Idaho Power Company. That your
affiants, by virtue of said contract, purchased some sixty-two
(62) acres of property, the location of which is shown on said

Q

of Idaho; of said sixty-two (62) acres, fifteen (l5) acres are

application for permit to appropriate public waters of the State

suitable for fish ponds for fish propagation and are below the
level of the source of water identificd in said application for“
permit.

That the demand for water crecated by fifteen (15) acres

of fish ponds will be far greater than the 215.2 c.s.f. of water

can satisfy; that your affiants have filed another application

for permit to appropriate water being Permit No. 36-7121 for 150 |

c.s.f. of the waters of the State of Idaho and that the total of
the water applied for in both applications will still be insuffi-
cient to support the fish in the fish ponds to be constructed upb>n
the fifteen (15) acres of land owned by applicants and suitable
for the construction of fish ponds.

That your affiants, as aforesaid, were negotiating
diligently for the purchase of the aforementioned sixty-two (62)
acres prior to the filing of Application for Permit No. 36-7072

=X
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Iand filed said application for permit prior to entering intc 2@
contract for the purchase of said land or otherwise the purchase
of said land would have been entirely speculative since the only
reasonable use for the property, cons dering the price paid there-
for, would be for the purpose of fish propragation.

vour affiants have, since thoe purchase of the hereinbe-
fore described real property from Idaho Power Company. purchased
and hatched eggs for approximately one and one-quarter (1%)
million fish to be rasied upon the property and with the water
described in application for permit no. 36-7072 and have comple :ed
Eseventy-five percent (75%) of the work necessary to prepare vonis,
ditches, and other facilities for transporting the water to the
fish and raising the fish.

I That your ;ffianté\afe\in.tﬂv process of cdmpleting éﬂ
total project which will utilize the total water filed upon to
facilitate the raising of substantially more fish than the one
and one-quarter (1%) million which they expect to raise to market-
able size within the next twelve (12) months.

That your affiants have been advised by United States
Soil Convervation Service engineers frcm Boise, Idaho, and Good ng)
Idaho, that the facilities planned for the land described in the
hereinbefore mentioned permit of affiants is capable of utilizing
in excess of the total water filed upon in permits no. 36-7072
and 36-7121.

Dated this 16th day of June, 1970.

Further your affiants saith not.

| 4

No#fha . Standal
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George Leﬁman

IN WITNESS WHEREOF, I have hr reunto set my hand and

seal the day and year in this certificite first above written.

Idaho

NO T
iding at Buhl,

3¢ TCr2
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HEPWORTH, WALKER, NUNGESTER & FELTON

1020 Main, Buhl, Idaho 83316

Tel. No. 208-543-4368

Attorneys for Applicants Standal & Lemmon

BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

% % % % % % % % % % % % %

IN THE MATTER OF THE APPLICATION FOR PERMIT )
No. 36-7072, NORMAN S. STANDAL AND GEORGE ) REPLY BRIEF OF
LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) STANDAIL AND
ROBERT H. BRAILSFORD, PRESIDENT OF BRAILSFORD ) LEMMON
BROTHERS, INC., AN IDAHO CORPORATION. )

* % %k % % % % % % % % * % *

FACTS

The facts are stipulated and are, therefore, not set
forth in this reply brief. In Brailsford Brothers, Inc.'s, here-
after referred to as Brailsfords, brief, the following objections

are raised:

(1) That Standal and Lemmon's application should be
denied because it is speculative:;

(2) That there is not sufficient unappropriated water
available as applied for by Standal and Lemmon;

(3) That Standal and Lemmon cannot apply the amount of
water requested to a beneficial use;

-1~ R h
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(4) That George Lemmon is not a proper applicant and
Standal and Lemmon's application is for speculative
purposes.
Standal and Lemmon believe that none of the four objec-
tions are valid for the following reasons.
I.
Application for Permit No. 36-7072 to appropriate the
waters is not speculative and should not be denied. An applicant
can make application for a water permit before owning the land

upon which the applicant intends to place the water.

The first case cited by Brailsfords was City and County

of Denver vs. Northern Colorado Water Conservation District, 276

P2d 992 (Colo. 1954). Headnote number 22, which covered the

speculative issue, reads as follows:

"Water claim, which had been made for speculative
purposes by parties who did not have any expectation
themselves of actually constructing works and
applying waters to some useful purpose, did not

give such parties any right against subsequent
appropriations made in good faith."

The above is certainly a true and correct statement of
the law which should be applied in this case. The appropriators
who were the defendants in that Colorado case were truly specu-
lators. At 276 P2d 1008, the court stated the criteria for
determining whether or not their application was speculative as

follows:

"Here, neither Galloway nor George had any ‘'claim of
appropriation;' neither owned or intended to procure
any land for irrigation or any power plant for power
use. Neither represented any municipality for domes-
tic use. Neither had an 'enterprise' for 'financing
and construction'. Neither attempted to finance or

intended to build the system of ditches, reservoirs

=D
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and tunnel which they platted. They did only token
work to give pretense of a right which they might
sell. Mr. Galloway testified: 'A. Did you price
the project to any of these people, or your interest
in it? A. No, we wanted them to construct it.'

Mr. George testified: 'Q. The whole purpose was to
develop the project for the purpose of eventually
disposing it to someone else? A. I think that is
right, yes, who could utilize the water.' They were
promoters and speculators - not appropriators. A
claim for mere speculative purposes by parties having
no expectation themselves of actually constructing works
and applying the waters to some useful purpose, gives
them no rights against subsequent appropriations made
in good faith."

The court went on to cite the Colorado case of Taussig

v. Moffat Tunnel Company, 106 P24 363, which involved an applica-

tion to appropriate by a corporation with powers and purposes
allowing it to develop and construct ditches and reservoirs.

The Court held the application was valid and not speculative if
the applicant had entered into negotiations with ditch companies
and individuals for the sale of water for which it had applied.
In other words, the Colorado Supreme Court has rightly deter-
mined that the intent of the appropriators must be determined in
order to determine whether or not their applications were filed
for "speculative purposes". The defendants in the City and Count)
of Denver case had made an application to appropriate waters but
subsequent thereto, did not follow through by the construction

of diversions and conduits, but merely intended to acguire and
then sell a valuable water right. They did not endeavor to
negotiate with the owners of the land upon which the water would
be applied, but simply hoped that someone would come along to
buy their water right and develop a canal or ditch company to
carry the water from the river to the lands where the water would

LT
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necessarily be used. In the Taussig case, a water or canal
company made application prior to the time that work was done

to divert the water, it obviously did not own the lands upon
which the water was to be applied, but the difference is that
the canal company in the Taussig case had surveyed and platted
to determine that the project could be accomplished and further-
more had negotiated with the owners of the lands to which the
water would be applied. It seems that it is an inescapable con-
clusion that the standard is "diligence." We simply suggest
that the State Reclamation Engineer consider the cases of City

and County of Denver v. Northern Colorado Water Conservation

District and Taussig v. Moffat Tunnel Company and apply the rule

which necessarily will develop from such a comparison and that
it determines the "diligence" of the applicants, Standal and
Lemmon.

A person would be a complete and utter fool to make
expenditures toward construction of diversion works or purchase
of the place of beneficial use, which he did not already otherwiss
own, unless and until he could justify such construction or
acquisition expenditures with the assurance that the water would
be available within the five (5) year period allowed to put it to
beneficial use. Standal and Lemmon would certainly be running
a high risk of losing many thousands of dollars if they were to
have first purchased the Bickel Springs property from Idaho
Power Company and then have found that all of the waters of BickéT
Springs had been applied for by Brailsford or others. Certainly,
not even Brailsford would contend that the price paid by Standal

—4—
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and Lemmon for the Bickel Springs property would be justified for
any other use than for fish propagation purposes.

The second case cited by Brailsford is Scherk v. Nichols|

95 P2d 74 (Wyo., 1939). 1In that case, the plaintiff sued to have
the defendant's application and appropriation declared null and
void and judgment was rendered for the defendant, the Court
finding that his application was not made for "speculative
purposes." It appears that the defendant's predecessors in
interest who filed the original application for permission to
appropriate did not own the lands upon which their application
indicated that water would be beneficially applied. Interestingly
enough, in the Scherck case, the issue of trespass was raised.

The Idaho case of Bassett v. Swenson, 51 Idaho 256, 5 P24 722,

was mentioned in that regard. The Court concluded as follows:

"A more correct statement is contained in Weil on
Water Right, third edition, section 221, in which
it is stated that an initiation of a water right by
trespass on another's land is void as against the
owner of the land. * * * 1In the case at bar, we
find no complaint on the part of the owner of the
land on which the springs and ditch rights are
located. In fact, the present owner thereof
testified that water is diverted with her consent.
The plaintiff is not the one to object."

The Court in Scherck cited as authority Sowards v.
Meagher, 108 Pac. 1112 (Utah). 1In that case, Meagher and an
assoiate filed an application with the State Engineer to appro-
riate water for lands embraced in an Indian reservation, which
was hoped or expected to be opened for settlement. The direct

question decided by the Court was stated as follows: "May an

application be made to appropriate water for a beneficial purpose

~o=
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so contemplated in the future?" (Emphasis ours) The Court

answered the question in the affirmative as follows:

"We have, however, with some hesitancy, reached the
conclusion that such an application may properly be
made when it is made in good faith and with an actual
bona fide intention and a present design to appropriate
the water for a beneficial use, though contemplated

in the future, and when it is not made for the purposes
of mere speculation or monopoly.

"The Court considered the point that the applicant
might never be able to apply the water to his own
lands, quoted at length from an Oregon case (here-
after mentioned), which held that the intention of

an appropriator 'may comprehend the use to be made

by or through another person,' and further stated
that the applicant takes the risk that the lands

may fall into the hands of another who might or might
not be willing to take the water sought to be appro-
priated by the applicant."

The Court remarked further:

"In other words, if the proposed appropriator is

not able to complete and finally establish his appro-

priation by applying the water to, and using it for,

the beneficial purpose for which it was proposed

to be appropriated, either by himself or through

the agency of some user, his appropriation fails."

It seems that the lesson to be learned from the Scherck
case then is that you do not need to own the land which you
identify in your application as being the place of beneficial use,
that you may proceed to divert and apply to a beneficial use, and
that in the event you are not able to follow such plan through to
completion, then you will necessarily lose your water right.
Therefore, the application, if it does not appear to be specula-
tive on its face, must be judged upon the diligence and intent

of the applicant. We quote from the Scherck case on page 79

as follows:
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"pAfter all, as stated in Nevada Ditch Co., v. Bennett,
supra, that no matter who may initiate the right, if
it is perfected that general purpose of an appropria-
tion is accomplished. In Sowards vs. Meagher, supra,
the Court stated that 'the final step, and the most
essential element, to constitute a completed valid
appropriation of water is the application of it to

a beneficial purpose.' Our statute seems to lay the
main stress on the beneficial use, and in the case of
irrigation by direct flow from the stream, on the
place of use. Other elements seem toO be of more or
less secondary importance, except, of course, that the
prior applicant and permitee, who is diligent other-
wise, has the prior right. No good reason, accordingly,
appears, if the law is complied with in other respects,
why a man should be forbidden to act as a volunteer
for another in connection with the steps leading up

to a perfected appropriation. If Hill wanted to act
as a benefactor of Ryan and Dickenson, and Ryan wanted
to act as a benefactor of Dickenson, sound policy does
not, we think, require that this should be forbidden
merely to give another who has no greater right to the
unappropriated waters of this state, and who has been
tardy, the chance to obtain it." (Emphasis ours)

The final case cited in the Brailsford's brief on the
issue of speculation is Toohey vs. Campbell, 60 Pac. 396 (Mont.
1900). In that case, the plaintiff brought an action to fore-
close a neighboring water user from the right to enjoy a joint
ditch fed by the East Gallatin River. Montana State Supreme
Court reversed the District Court which had foreclosed any right
of the defendant and allowed the defendant such right as he was
able to show that he had applied to beneficial use; however, he
was not allowed additional water where he was able to show no
more than a bare alleged intent to apply to beneficial use
additional water to additional lands some time in the future.
With this, of course, we agree entirely. We also agree with the

following quote from that case:
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"One of the rules inthe system of law of water

rights is that no one man can, by prior appropriation,
obtain exclusive control of an entire stream, unless
his appropriation is made for some beneficial purpose,
presently existing or contemplated. (Emphasis added)
He is restricted in the amount that he can appropriate
to the quantity needed for such beneficial purposes.
'The intention of the claimant is, therefore, a most
important factor in determining the validity of an
appropriation of water. (Emphasis ours) When that is
ascertained, limitation of the quantity of water
necessary to effectuate this intent can be applied
according to the acts, diligence, and needs of the
appropriator.' Power vs. Switzer, 55 Pac. 32 (Mont.).
The policy of the law is to prevent a person from
acquiring exclusive control of a stream, or any part
thereof, not for present and actual beneficial use,
but for mere future speculative profit or advantage,
without regard to existing or contemplated beneficial
uses. We recognize the doctrine that right to the
use of water may be owned without regard to the title
to lands upon which the water is to be used; that is,
that a right to the use of water is a possessory one,
that may be obtained by actual appropriation and
diversion, perfected by application of the water so
appropriated to a beneficial use then present or
contemplated, and made before appropriation and use
by another. But as every appropriation must be made
for a beneficial or useful purpose, it becomes the
duty of the courts to try the question of the
claimant's intent by his acts and circumstances
surrounding his possession of water, its actual or
contemplated use and the purposes thereof. * * *
Neither of them ever enclosed but few acres of the
Toohey ground, or irrigated more, or defined the
boundaries of any greater tract, or otherwise did

any act evincing an intent to use water upon any
larger area than the portion actually cutlivated

from 1868 to 1876."

How then can Brailsford challenge the intent or the

"diligence" of Standal and Lemmon in view of the events which

have occurred subsequent to the filing of application for Permit
No. 36-70727?

See U.S. vs. Kettenbach 208 F. 209, 213 (Ida. 1913) for
definition of speculation; see also Webster's Dictionary for

definition gquoted in the conclusion to this brief.
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Standal and Lemmon needed the water before the land was
valuable to them for their intended purpose. They followed the
only procedure which any reasonable person could by first obtain-
ing the water permit and then purchasing the land. The reverse
would have been foolhardy and stupid.

II.

There is sufficient water available to fulfill Standal
and Lemmon's application.

With respect to the allegations of Brailsford that
there is insufficient, unappropriated water available to satisfy
the application of Standal and Lemmon under Application 36-7072,
we submit that it is the duty of the Reclamation Engineer to grang
the Application for Permit and issue a permit for any amount
applied for unless the evidence conclusively shows that such an
amount is not available and cannot be placed to a beneficial use.
In such an event, the permit must be granted for the amount which
the evidence shows is available and can be put to a beneficial
use. It should also be remembered that Standal and Lemmon use
is nonconsumptive. Certainly, the Engineer must consider the
plans and specifications submitted by the applicant and unless
and uﬁtil the Application, on its face, shows that the water
applied for is either unavailable or cannot be utilized, the State
Reclamation Engineer should issue the permit with the thought
that either the proof of completion of works or proof of benefi-
cial use portions of the procedure will raise the deficiency in
the source of supply of water. As soon as the actual inability
of the applicants is established upon the completion of works or

-9-
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proof of beneficial use, then the water license should reflect
only the amount which is diverted and put to beneficial use.

The prior right in the amount of 10 c.f.s. claimed by
Brailsford could, in no way, be prejudiced by granting applica-
tion No. 36-7072. The bare and unsupported allegations of
Brailsford with respect to the quantity of water available from
the springs identified in application No. 36-7072 should not be
considered by the State Reclamation Engineer in determining the
validity of said application. The record shows that there is
sufficient water available for Standal and Lemmon's intended use.

ITT.

Standal and Lemmon can apply all of the waters they
have applied for to beneficial use. Even if they cannot, the
time for this determination is when they must make their proof
of works and beneficial use.

With respect to the allegation of Brailsford that
applicants Standal and Lemmon have applied for more water than
they can put to a beneficial use, it seems that all of the
authority cited by the brief of Brailsford may be nullified in
light of the fact that none of the cases therein cited apply to
the facts in the case presently before the Reclamation Engineer.
In all of the cases cited, either the time for completion of
works or the time for proof of beneficial use had passed. 1In
our present case the time for proof of completion of works has
not expired. We agree with and support the cases cited by
Brailsford to the effect that when the time comes for proof of
keneficial use, then, and only then, must the State Reclamation

L10-
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Engineer or the Court, as the case may be, determine whether the
applicant has properly applied the water to a beneficial use.

In the Washington State Sugar Company v. Goodrich case,

27 Idaho 26, 147 Pac. 1073 (1915) the Idaho Supreme Court did say

"An appropriator of water after conducting the same

to the point of intended use has a reasonable time in

which to apply said water to such intended use."

No Idaho cases have been located by this writer which
hold that the works must be completed or that conclusive proof
must be offered that all of the water applied for may be "bene-
ficially" used before the time that proof of completion of works
and of beneficial use must be made under the terms of the permit.
The cases cited by Brailsford all involve facts where little or
no work has been done. In the case at bar thousands of dollars
have been expended toward the development of a large scale fish
propagation facility and hardly one year has expired since the
time of the filing of the application for the permit. The
inquiry invited by Brailsford might be justifiable if no work or
very little work had been done by applicants Standal and Lemmon.
Such is not the case.

Brailsford cites the 1909 case of Farmers' Co-op Ditch

Company v. Riverside Irrigation District, et al, 16 Idaho 525

102 Pac. 481, which is another illustration of the point we have
attempted to make. The Court will not, and the State Reclamation
Engineer should not, attempt to accelerate, by employment of
guesses or estimates the end result which will be secured by the
expiration of the time allowed in the permit to appropriate. In
the Farmers' Co-op case, the Supreme Court determined that the

=1e=
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record was guite incomplete, that accurate measurements were
available upon retrial of the case and that justice, therefore,
required that the case be retried with accurate measurements
being employed to determine just how much water was needed for
the land. In that case, the water had been applied to the soil
and the action was brought to determine priorities as to one
hundred thirty-five thousand (135,000) acres of farm land in the
Boise, Idaho, area. Likewise, applicants Standal and Lemmon
simply ask that they be given the amount of time allowed in their
permit in which to apply the water which they have filed upon
to a beneficial use.

In the affidavit of David Erickson and in his accompany-
ing attached letter which are relied upon by Brailsford, we do
not find exact measurements but simply approximations. The
affidavit of Richard J. Dooby states that Standal and Lemmon need
the water applied for. Standal and Lemmon are entitled to a
great deal more than Mr. Erickson's educated guess. Their own
expert, by affidavit, feels that the space available will permit
the application of all of the water applied for to a beneficial

use. We too cite Farmers Co-operative Ditch Company v. Riverside

Irrigation District, et al, supra, as authority that accurate

measurements should be made and "the duty of water" determined as
to this particular situation. Upon expiration of time for proof
of beneficial use, those waters applied for but not beneficially
used will be subject to applications for appropriation.
Iv.
No statute or case of the State of Idaho says or holds

that a watermaster may not be the holder of a water permit.

i 36 WOTR




LAW OFFICES
HEPWORTH

NUNGESTER
AND
FELTON

BUHL. IDAHO

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Brailsford suggests that by virtue of the fact that
George Lemmon served as an assistant water master in the area in
which Bickel Springs is located a higher duty is placed on him
and inferentially would limit him to an inferior right in the
waters of Bickel Springs. We do not agree that the principles
announced by the cases as cited in subdivision 4 of Brailsford's
brief are in point nor do they support this conclusion. The
facts therein are not similar in any respect to the facts in the
case before the State Reclamation Engineer at this time.

Section 42-607 of the Idaho Code is entitled "Distribu-

tion of Water" and reads as follows:

"It shall be the duty of said water master to distribute
the waters of the public stream, streams, or water
supply, comprising his district, among the several
ditches taking water therefrom according to the prior
rights of each respectively, in whole or in part, and to
shut and fasten, or cause to be shut or fastened,

under the direction of the Department of Reclamation,
the headgates of the ditches heading from such stream,
streams or water supply, when in times of scarcity of
water it is necessary to so do in order to supply the
prior rights of others in such stream or water supply,
so long as the duly elected water master is charged
with the administration of the waters within a water

district, no water user within such district can adversex

ly possess the right of any other water user."
From the foregoing, there is no limitation applied to
George Lemmon or any water master in applying for a water permit.

Chapter 6 of Title 42 of the Idaho Code also provides that there

is a limitation in payment of the assistant water masters in the
amount of $5 per day. Had the Legislature intended that those
serving as water masters or assistant water masters could not
participate, personally, in the appropriation of the public

waters of this state, then the Legislature should and would have

specifically so provided by statute. There is no conflict betwees

-13-
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1 that which is expected of George Lemmon and his acts in concert
2 [ with Norman Standal in applying for 365.2 c.f.s. of the waters
3 of Bickel Springs. The Idaho Supreme Court, in the case of

4 Nampa and Meridian Irrigation District v. Berkley, 56 Idaho 13,

6| 42 P2d 916, demonstrated this as follows:

6 "A water master is only an administrative officer and
has no interest in the subject matter of litigation

7 involved in the water under his control. His only
duty is to distribute the waters of his district in

8 accordance with the respective rights of the appro-
priators, judicated rights having preference over

9 unjudicated rights."

10 Therefore, as long as the application of Standal and

11 {| Lemmon is not allowed to interfere with any prior rights of
12 | Brailsford, the claimed ten inches of the waters of Bickel Springs,
13 | then there is no conflict between Mr. Lemmon's position as

14 assistant water master and his application with Mr. Standal.

15 CONCLUSTION

16 It is the hope of the protestants that application No.
17 | 36-7072 will fail upon the issue of "speculative purposes" as
18 set out in Section 42-203 of the Idaho Code as amended. Webster's

19 | Third New International Dictionary defines speculation as follows

20 "An act of speculating (as by engaging in business
out of the ordinary, by dealing with a view to
21 making a profit from conjectural fluctuations in
the price rather than from earnings of the
22 ordinary profit of trade, or by entering into a
business venture involving unusual risks for a
23 chance of an unusually large gain or profit) or
the condition of being speculated in, contrasted
24 with investment."
26 We note with interest the distinction made in the fore-

26 going definition between "making a profit from conjectural
27 fluctuations in the price rather than from earnings of the

28 -14-
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ordinary profit of trade." Certainly, it cannot be argued that
there is any evidence that Standal and Lemmon have had any intent
or have done any act evidencing an intent to do anything other
than to develop a fish propagation facility and thereafter to
raise and sell fish. By virtue of the foregoing definition, it
would seem that they would have need to have planned to secure
a water right and then sell the same before setting about develop
ing a facility.

The only case which this writer could find dealing with
the theory of speculation concerning appropriation of property

was the Idaho Federal District Court case of the United States

v. Kettenbach, 208 F. 209, 213 (1913). 1In that case, the Court

did not decide the case on the issue of speculation, but at least
something might be garnered from the Court's consideration of
that issue which we quote in full as follows, to wit:

"It is contended by the complainant in this Court
that the patents described in these three cases
should be declared fraudulent and void on the
single ground that the evidence establishes the
fact that the entrymen applied to purchase the
lands described in their entrys for the purpose
of speculation. Section 2 of the Act of June 3,
1878, does require the entryman to set forth in
his sworn statement, among other things:

'That he does not apply to purchase the
same (the land) on speculation, but in
good faith to appropriate it to his own
exclusive use and benefit.'

"The definition of the word 'speculation' is given
by Webster as follows:

'The act or practice of buying land, goods,
shares, etc., in expectation of selling at
a higher price.'’

"It may be conceded that, when the entryman made entry

e
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of the application for permit nor near the time for proof of
completion of works, but they all deal with factual situations
concerning the time for proof of beneficial use or times sub-

sequent thereto. As it was cited in the Washington State Sugar

Company v. Goodrich case, supra, "an appropriator does have a

reasonable time, after completion of works to apply the water to
a beneficial use." The cases simply hold that an applicant must
be "diligent" or be found in "abandonment" of the right which he
attempted to perfect. No applicant can be allowed to tie up
water indefinitely, but all applicants are given at least five
(5) years in which to place water to a beneficial use. It is
certainly obvious to anyone who might observe the Bickel Springs
development of Standal and Lemmon that they have been most
diligent in prosecuting the establishment of a substantial fish
propagation facility. The Engineer should take a "view" of the
facilities as the idea of a "view" is extensively recognized in
Idaho law and especially in the area of water rights cases. Cer-
tainly, such a view might be taken prior to the rendition of a
decision in this case so that the Engineer might thoroughly
familiarize himself with the extent of the work and the expendi-
tures made by the applicants under application No. 36-7072.

The observations of fisheries biologist, David Erickson,
are interesting, but are certainly not offered in satisfactory
depth supported by computations nor an expression of the affiant
Erickson that he has a sufficient thorough knowledge and under-
standing of the plans of the applicants in developing the Bickel
Springs property for the State Engineer to give any great weight

to the thoughts of said fisheries biologist.
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Section 42-607 of the Idaho Code and the Idaho case of

Nampa and Meridian Irrigation District v. Berkley, supra, demon-

strated that the water master is an administrative officer but
no statute nor any of the cases cited support the allegation
that by virtue of his employment as an assistant water master,
George Lemmon should be disqgualified from individually and per-
sonally pursuing tﬂe development of a large hatchery and trout
rearing facility. It is the stated intent of the legislature to
encourage Idaho's citizens in developing the water resources of
this state.

Allow me to close with just this one thought. What
would be the case if Standal and Lemmon applied only for a mini-
mum amount of water and then, after applying all applied for to a
beneficial use, had additional lands upon which to construct
ponds? What would be the reply of Brailsford if thy were asked
to allow an amendment of Standal and Lemmon's original applica-
tion, to date back to the original date thereof, for additional

waters?

Dated this 18th day of August, 1970.

Respectfully submitted,

HEPWORTH, WALKER, NUNGESTER & FELTON
Attorneys for Applicants Standal &
Lemmon

By %@-\Q N/

@EE} C. Hepwort
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BEFORE THE STATE RECLAMATION ENGINEER
OF THE

STATE OF IDAHO

k k Kk *k k *k %k Kk .k Kk * %k *

IN THE MATTER OF THE APPLICATION FOR PERMIT BRIEF OF
NO. 36-7072, NORMAN S. STANDAL AND GEORGE APPLICANTS,

ROBERT H. BRAILSFORD, PRESIDENT OF TI'RAILSFORD LEMMON

)
)

LEMMON, AND APPLICATION FOR PERMIT NO. 36-7085,) STANDAL AND
)

BROTHERS, INC., an IDAHO CORPORATION. )

* k Kk Kk k Kk Kk Kk Kk *k Kk *k * * *k % *k *k * *x * * * K

FACTS

Since the stipulation of the parties as to the disputecd
facts has adequately set out the dates of the filing and other
pertinent related information, it appears that recitation of the
stipulated facts wduld be unnecessariiy repetitious and for that
reason, this writter will confine himself, in this memo, to brief
observations concerning the four (4) items identified as disputed
facts in the aforementioned stipulation.

With respect to the claim that George Lemmon was water

master for District No. 63, which includes Hagerman Valley and

ithe points of diversion in the applications of Standal and Lemmon

we submit that there is no statutory prohibition against an
employee of the Department of Reclamation filing for a permit to
appropriate the waters of the State of Idaho. There being no such
prohibition, the applications of Standal and Lemmon are in no way
inferior to the application of Brailsford Brothers, Inc.

With respect to the allegation that there is insufficient
unappropriated water available as applied for, it appears that the

-1-
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State Reclamation Engineer may take judicial knowledge of the

figures published by the Department relative to the water available
in the sources of supply identified in the applications for per-
mits herein involved.

With respect to the allegation that the applicants,
Standal and Lemmon, cannot apply the amount of water requested
lto beneficial use, we must refer to the affidavits of the applicantg
and of Richard J. Gooby, on file hercin.

Finally, it is contended tlat the application of Standal
and Lemmon, No. 36-7072 was filed for speculative purposes. The

ﬁbalance of this brief shall be devoted to consideration of that

guestion.

L AW

In the fall of 1968, the University of Idaho Law School,
Board of Editors of the University of Idaho Law Review, reviewed
and updated the comprehensive "Idaho Law of Water Rights" originald

“ly published by Wells A. Hutchins. This work, at pagce 14, which

is found in volume 5 of the Idaho Law Review, discusses initiat on
of water right upon land owned by another:

"Water may be appropriated for beneficial use on

land not owned by the appropriator, which water

right becomes a property of the appropriator.”

The subdivision of the article entitled " Private Lands"

continues on page 15 thereof with a quote from the 1919 Idaho

Supreme Court case of Sarret vs. Hunter, 32 Idaho 536, 541-542:

"In determining whether a valid appropriation of
water has been made, or the respective priorities
of contending appropriators, the law does not concern

Ay Yok
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itsel f with disputes relative to the title to the

lands for which it is claimed the water was appropriated.
The test of a valid appropriation of water is its
diversion from the natural source and its application

to a beneficial use. * * * When one diverts water
hitherto unappropriated and applies it to a beneficial
use, his appropriation is complete, and he acquires a
right to the use of such water, which is at least
coextensive with his possession, and so when one makes
application for a permit to divert and appropriate water,
the query is, not upon whose lands does he intend to
apply it, but upon what lands he intends to apply it,

and to what use does he expect to put it when so

applied. His right to possession, or the character

of his occupancy as between claimants to the right to
the use of the public waters of the State, is not in
issue.

"Title to land will not be determined in fixing
priorities to water between water claimants. * * *

"We hold that a water right may be acqguired by
completion of works under a permit and the applica-
tion of water to a beneficial ise, and that when this
is properly done the priority w~ill date from the
issuance of the permit withou ' regard to whether the
permit holder was at the date of his application

in any way connected with the legal title to the

land upon which he proposed to apply the water."
(Emphasis added.)

In the Sarret case, it was successfully argued that it

| is not necessary for the appropriator to have title to or a

legal interest in the intended place of beneficial use of the
water in order to properly qualify his application for permit
which, when perfected, would necessarily date back to the date
of his written application.

In the case now before the State Reclamation Engineer,
the applicants, Standal and Lemmon, did not own the real property
described in their application as being the place of beneficial
use at the time of the filing of the application; however, sub-
sequent to the filing of their applications for permits, they

o
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submitted a sealed bid to the then owner, Idaho Power Company, ard
were successful and did, on the 8th day of October, 1969, purchase
the lands described in their applications from Idaho Power Company,
which said lands, as purchased, contain the property described as
the points of diversion and the property described as the places
for beneficial use. Hence, applicants Standal and Lemmon were not
impaired by their nonownership of the property later purchased fronm
Idaho Power Company in making their applications for permits; how-
ever, any question raised by nonownership was taken care of when
they purchased both the points of diversion and application to

|

beneficial use shortly after the filing of their applications fcr

|

permits.

In the 1921 Idaho Supreme Court case of Sanderson vs.

Salmon River Canal Company, 199 Pacific 999, an action is reported

wherein the defendant canal company was sued upon its refusal to

deliver water to one who held shares of stock in said company but

did not own the land to which said shares were appurtenant. 1In
this case, the plaintiff had not securcd a patent from the Federal
Government, which was the owner of the land in question. The Court

"cited Sarret vs. Hunter as authority for its holding as follows:

"c. S. # 3018, providing that water rights to all
Carey Acts lands shall attach to and become
appurtenant to the land as soon as title passes
from the United States to the state, does not,
and cannot, have the effect of making the water
right an inseparable appurtenance of the land."

In 1930 the case of First Security Bank of Blackfoot vs.

State 49 Tdaho 740, 291 Pacific 1064, in an action where the
lessee of state owned school lands attenpted to secure a water

-4
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right for water used on the leased la'ds, it was said as follows:

"This Court has repeatedly held that a water right
is not necessarily appurtenant to the land on which
it is used and may be separated from it, and this
is the general rule."

With respect to the point of diversion, rather than the

place of beneficial use, the Idaho Supreme Court, in the case of

Bassett vs. Swenson, 51 Idaho 256, 5 Pacific Second 722 (1931)

ydetermined that a case of diversion and application to beneficia
use for a nonconsumptive use, i.e., power purposes, the applican
had a right to make application for permit to put waterfall to

)

beneficial use although he had no right or title in land on which

waterfall was situated.

ARGUMENT

From the case of Sarett vs. Hunter, Sanderson vs.

Salmon River Canal Company and First Security Bank of Blackfoot

vs. State, it can be seen that the Idaho Supreme Court has
repeatedly held that it is not necessary for one to be owner of
the place of beneficial use in order to make a valid application
to appropriate the waters of this State. It being acknowledged
public policy of the State of Idaho to completely develop the

material resourses of the State and as said in Bassett vs.

Swenson, supra,

"We are convinced that power in the streams of
this State capable of being developed into
electric energy is one of the material resources
of this State and that the use of land necessary
to its development constitutes under our Con-
stitution a public use for wh.ch condemnation
will lie."
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It logically follows that development of waters suitable
for fish propagation is also a public purpose favored by this
State.

The Bassett case was also authority for the contention
of Standal and Lemmon that it was not necessary that they own the
points of diversion as described in their applications for permit:
to appropriate at the time that their permits were filed. They
had been negotiating with the Idaho Power Company for the purchase
of property as stated in their affidavit on file herein and
furthermore, their subsequent purchase of both the points of
diversion and application to beneficial use should settle the
matter once and for all.

It also follows that applicants Standal and Lemmon own
both the points of diversion and places of beneficial use while
applicants Brailsford Brothers, Inc., own only the places of
beneficial use identified in their application.

To review the other points hereinbefore considered in
this brief, it should stand to reason that since there is no

statutory prohibition restricting employees from the Department

of Reclamation from applying to beneficially use the waters of

this State, there cannot properly be raised any question as to
the propriety of Mr. Lemmon being a party to the applications of
Standal and Lemmon.

The contention that there is insufficient water to
satisfy the application of Standal and Lemmon, even if it be prior,
is not supported by tables promulgated by the Department of
Reclamation of this State showing the available water at the
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points of diversion listed in Application for Permit No. 36-7072.
Further, there is an affidavit supporting the position of Standal
and Lemmon that there is adequate land available, and owned by
Standal and Lemmon, on which to beneficially use all of the water
for which they have applied. Hence, the application of Standal
and Lemmon should be approved and that of Brailsford Brothers,
Inc., should be denied.
Dated: July 16, 1970.
Respectfully submitted,
HEPWORTH, WALKER, NUNGESTER & FELTO!
Y0 ARG, e
E@h C. Hepw6rtﬁT>of the firm
Attérneys for Applicants Standal

and Lemmon
Residing at Buhl, Idaho

CERTIFICATE OF MAILING

The undersigned, a resident attorney of the State of

Idaho, with offices in the Professional Center, 1020 Main, Buhl,
Idaho, 83316, and one of the attorneys for the applicants Standal
and Lemmon in this action, certifies that he caused to be mailed
a copy of the foregoing Brief of Applicants, Standal and Lemmom,
and a copy of the Affidavit of Richard J. Gooby to Parry.
Robertson, Daly & Larson, P. O. Box 52', Twin Falls, Idaho, 83301,
on the 70 = day of July, 1970.

HEPWORTH, WALKER, NUNGESTER & FELTOM
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JéQ\)C Hepwortﬁ' \fifhe firm
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