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U.S. BANKRUBTEY COURT
DISTRIET OFIDAHO

Filed at : M,
SEP 30 1883
Ladera L. Hutcpfnson, Clerk
By _— >puty

UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF IDAHO

ok k k % Kk Kk %

In Re: Case No.s 82-00090
82-00092
VALLEY TROUT FARMS, INC., 82-00091

MAGIC SPRINGS, INC., and
FARRAGO, INC., an Idaho
corporation,

ORDER

R N S R

Debtor.
* % K k k % x X

The hearing on the continued Motions to Convert by IRS

and the continued Motion to Discuss by Southern Idaho
Production Credit Association came before the Court pursuant to
Notice on September 26, 1983, in Boise, Idaho. The debtors and
movants were represented by their counsel of record. Also
present was Thomas G. Nelson representing’Pisces Investments,
the manager appointed pursuant to the Court's Order of August
23, 1983, IRS and SIPCA withdrew their respective motions.
Counsel for the manager moved to terminate its position as
manager due to inability to structure a purchase of debtors'
businesses and a lack of funds with which to feed the fish and
operate the businesses. Purusant to the arguments presented,

and a clarifying conference call on September 30, 1983,

Fasalat Ry -
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IT IS HEREBY ORDERED

1. Pisces Investments Motion to Withdraw as manager
) dghﬁwtzaﬁﬁdﬁ e lfiiie .
is ferred October 11, 1983.

2. Pisces Investments (manager) is authorized to

sell sufficient inventory of Valley Trout Farms, Inc, and Magic
Springs, Inc., to recover its funds expended while acting as
manager including costs of sale.

3. Pisces Investments is authorized to sell

ufficient inventory to recover $40,000 for J.R. Simplot Co.,
Inc., or deliver live or frozen inventory to J.R. Simplot Co.,
Inc., in full or partial payment thereof.

4, Pisces Investments is authorized to obtain quotes
or bids for sales of additional inventory, and present them to
Ken Ellis, as agent of debtors. If Ken Ellis cannot find a
sale on more favorable terms, in the judgment of the manager,
manager may sell the additional inventory and collect and
account for the funds.

5. Debtors are not to sell, or attempt to sell any

inventory except through managers. Debtors are not to collect

or retain any accounts receivable

hangds-of-debsexs arising from the sale of 1nventory prlor to or

PrOmpPt BgewPaid=eto  Biseas. Laveskman

not attempt to operate any of debtors facilities or equipment

nor to incure any obligations until further Order of the Court,

ORDER -2-
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6. Pisces Investments has no obligation to feed the
live fish except as it may deem feasible during the period of
sale, and may sell inventory and use the funds - derived
therefrom to pay operating expenses incurred during the period
of its management. To the extent it deems advisable pending
its withdrawal, manager may pay operating expenses such as
power bills, insjrance premiums and salaries for protection or
preservations of the inventory and assets of debtors.

Lecount ivg ¥ orT

shrdsaw/ as manager

7. Pisces Investments' M

e

is set for hearing before the Court on October 11, 1983,
, Fevrrw Ealle '

at _/&.,4 o'clock Al in Bedse, Idaho. At that time, Pisces

Investments shall present a report and accounting of its

activities as manager which shall be as current as reasonably

possible.

DATED this Jéieﬂ day of September, 1983.

2
U.S. Bankrpptcy Judgéff

. j
£

agryzj»oﬁ~u4~£LJ179jL1%9k__

ORDER -3-




WILLIAM G. FOWLER

ROE & FOWLER ’ e T

340 East Fourth South Street R Lo

Salt Lake City, Utah 84111 \,ﬁ@ﬁﬂﬁm e

Telephone: (801) 328-9841 ‘ngma‘w - s SO
e

DALE G. HIGER 03y
EBERLE, BERLIN, KADING, TURNBOW
& GILLESPIE, CHARTERED
300 North Sixth Street
Post Office Box 1368
Boise, Idaho. 83701
Telephone: (208) 344-8535

Attorneys for Debtor

UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF IDAHO

In Re:
No. 82-00090
VALLEY TROUT FARMS, INC., (Chapter 11)
an Idaho corporation,
’ APPLICATION FOR AUTHORITY
TO INCUR DEBT SECURED BY

PROPERTY OF THE ESTATE

Debtor.

N S S N N NSNS

The application of Valley Trout Farms, Inc., the
above-named Debtor, respectfully represents:

1. Applicant caused a petition to be filed in the
above Court on January 18, 1982 for relief under the provisions
of Chapter 11 of the Bankruptey Code.

2. Applicant is engaged in the business of raising
trout.

3. Applicant has received a commitment from Aqﬁa
Life, Inc. to loan the Debtor the sum of $100,000.00, as
such funds are required, and upon the condition that such
borrowing shall be secured by future accounts receivable.

4. Such borrowing is essential to meet payroll
and other expenses necessary to the continued operation of
the Debtor's business and will further assist your applicant

in the expedious preparation of a plan of reorganization.

APPLICATION FOR AUTHORITY TO INCUR DEBT
SECURED BY PROPERTY OF THE ESTATE, p. 1



=

5. The existing inventory of live and processed
trout and the processed trout and the proceeds thereof is
subject to a secured interest in favor of Southern Idaho
Production Credit Association, a secured creditor herein.
The security for said obligation exceeds significantly the
balance due said claimant.

6. It reasonably can be expected that the Debtor
will continue its operation without any diminution of the
value of existing assets and that said borrowing upon a
super priority and secured basis would not prejudice the
rights of general creditors.

7. This application is made in accordance with
the provisions of 11 U.S.C. §364(c).

WHEREFORE, your applicant prays that, after notice
and hearing an order be entered permitting it to incur an
indebtedness secured in accordance with the foregoing
application, and that it have such other and further relief
as is just.

DATED: This ang day of January, 1982.

ROE & FOWLER

EBERLE, BERLIN, KADING, TURNBOW
& GILLESPIE, CHARTERED

By Q“
ALE G. HI‘@ER

Attorneys for Debtor

APPLICATION FOR AUTHORITY TO INCUR DEBT
SECURED BY PROPERTY OF THE ESTATE, p. 2



CERTIFICATE OF MATILING

I HEREBY CERTIFY that on the m}«&. day of January,
1982, I served a copy of the foregoing APPLICATION FOR AUTHORITY
TO INCUR DEBT SECURED BY PROPERTY OF THE ESTATE upon the
following members of the creditors committee and Southern
Idaho Production Credit Association, a secured creditor:

Beckstead Cooper Company
Post Office Box 394
Twin Falls, Idaho 83301

Aqua Life, Inc.
Route 3, Box 50 '
Buhl, Idaho 83316

Canydn Springs
Post Office Box 112
Twin Falls, Idaho 83301

John LeMoyne
Route 1
Hagerman, Idaho 83331

Bio Med Research
1115 E. Pike Street
Seattle, Washington 98122

Farmers Insurance Group
Post Office Box 4202
Pocatello, Idaho 83201

Citizens
Post Office Box 684
Buhl, TIdaho 83316

Southern Idaho Production Credit Association
Post Office Box 465
Twin Falls, Idaho 83301

by depositing a copy thereof in the United States mail,

postage prepaid, in an envelope addressed to said attorney
at the foregoing address, which is the last address of said

attorney known to me.
CIRRIN

DALE G. HIGER

APPLICATION FOR AUTHORITY TO INCUR DEBT
SECURED BY PROPERTY OF THE ESTATE, p. 3
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3. BANKRUPTCY
DISTRICT OF%A?%” RT

Fitedat /5
JAN 2 9 1982

Ladora L. Hutchinson, Clerk
By Cz;ﬂ',’o”eputy

IN THE UNITED STATES BANKRUPTCY COQURT FOR THE DISTRICT OF IDAHO

In the Matters of:

VALLEY TROUT FARMS, INC., Nos. 82-00090
an Idaho corporation,
82-00091

Debtor.
82-00062

MEMORANDUM DECTSION

RE: MOTION TO BORROW
AND MOTION TO RESTRICT
USE OF' CASH COLLATERAL

FARRAGO, INC.,

Debtor.

MAGIC SPRINGS, INC.,
an Idaho corporation,

Debtor.

i i I i I W NP IR

Eberle, Berlin, Kading, Turnbow & Gillespie, Chartered,
Boise, Idaho, for the debtor corporations.

Church, Church, Snow & Tuft, Burley, Idaho, for the
objecting creditor, Southern ldaho Production Credit Association.

This matter is before the court upon-motions by the
above named debtors for permission to borrow $100,000.00 from
a corporation known as Aqua Lifc, Inc. and to secure the same
by future accounts receivable. Southern Idaho Protection Credit
Assoclation, hereinafter called PCAa, objects to this request on
thezground that it has a prior security interest in said accounts
receivable, which interest will be impaired if the lien requested
is grdnted; that granting of the loan will result in a diminution
of debtors' assets and that Aqua Life, Inc. owes money to PCA

and its security position will be diminished if Agqua Life makes

the loan.

1-cmy
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In addition to its objection to the request for
permission to borrow, PCA requests an affirmative order pursuant
to Bankruptcy Code, Section 363, prohibiting any use, sale or
lease of cash collateral.

Evidence on these issues was produced by the parties
on January 26 and January 27, 1982. Based upon the evidence
presented, I reach the following conclusions of fact and law.

1. ~That there is no written security agreement granting
the PCA a security interest in the accounts receivable or other
cash collateral of debtor Magic Springs,- Inc, .

2. That document granting a secu:ity interest in
Valley Trout, Inc. assets to PCA does not cover the accounts
receivable or other cash collateral of Magic Springs, Inc.

3. The fact that the debtor corporations in the past
turned all accounts receivable to PCA in payment of -their
obligations to it does not establish a security interest in the
accounts receivable of Magic Springs, Inc.

4. The security agreement executed by Kenneth S. Ellis
and Brenda T. Ellis, to PCA, does not bind the assets of the
debtor corporations. On the present record it appears that each
of the above named debtors is a viable and separate corporate
entity, entitled to be treated as such in these proceedings for
the following reasons:

A. The PCA has at all times treated them as separate
entities and has obtained various documents from them in support
of its claims against them. Specifically, it has obtained a
gua%anty of the obligations of Kenneth $. Ellis and wife to it
from Valley Trout Farms, Inc.

B. It has obtained a security agreement from Valley
Trout and Farrago.

C. The corporations have dealt with third parties and

created indebtedness as separate corporate entities.

2-cmy
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D. There is no evidence that the debtor corporations
and/or Kenneth S. Ellis, et ux, as the sole owners of all of the
stock of the debtor corporations, failed to observe corporate
forms and distinctions in doing busincss.

Based upon the foregoing, I conclude that the debtor
corporations are entitled to an Order:

1. Granting their motion for permission to obtain |
credit in the amount of $100,000.00 and to pledge future cash
collateral of Magic Springs, Inc. as security for the same.

2. That the motion of Southern Idaho Protdction Credit
Association requiring Magic Springs, Inc. to segregate and
preserve cash collateral should be denioed.

3. That debgors are required to honor the requirements
of Section 363 of the Bankruptcy Code with regérd to cash
collateral in the case of Valley Trout Farms, Inc. Its security
agreement to Southern Idaho Protection Credit Association is

prima facie valid.

Counsel for debtors is requested to prepare a formal
order in accord with this decision.

DATED: = January 29, 1982.

/
/NJ g
. RUPTCY ”DGP

MSY:cmy




I, the undersigned, a duly qualified Clerk of the U. §. Bankruptey Court for

the District of Idabo, hereby certify that I mailed a trae copy of the document
to which this certificate is attached, to the following named person{(s) at the
following address(es), on the date shown helow:

Dale Higer

Tom Linville

Eberle, Berlin, Kading, Turnbow & Gillespic, Chartercd
PO Box 1368

Boise, 1ID 83701

Peter 4. Snow

Churech, Church, Snow & Tuft

PO Box 1286
Burley, ID 83318

CASE NO.: 82-0009]

DATED: January 29, 1982

Am




June 1, 1978

Re: Permit No. 36-7072

Robert C. Weaver
Attorney at Law
130 N. Broadway
Buhl, Idaho 83316

Dear Mr. Weaver:

This office acknowledges receipt of an assignment from Aquaculture Industries,
Inc. to Valley Trout Farms, Inc. in connection with the above referenced permit.

A condition on the order of approval of the permit dated November 9, 1970 pro-
vides that an assignment of this permit must be approved by the Department.
The warranty deed copy recently submitted along with the assianment appear to
be in order and since the fish hatchery is operational, the assignment from
Aquaculture Industries, Inc. to Valley Trout Farms, Inc. is hereby approved.

Sincerely,

C. STEPHEN ALLRED
Director

C3A:1GS:rf

cc: Robert Brailsford
John Rosholt
Kenneth Ellis



June 5, 1978

Re: Permit No. 36-7072

Mr. John Rosholt

PARRY, ROBERTSON, DALY & LARSON
P. 0. Box 1906

Twin Falls, ID 83301

Dear Mr. Rosholt:

Enclosed is a copy of a letter to Robert C. Weaver acknowledging receipt

of and approval of the assignment from Aquaculture Industries, Inc. to
Valley Trout Farms., Inc.

Ths Department also acknowledges receipt of the protest which you submitted
against the approval of the application for amendment. Please be advised
that a hearing to consider the matter of the protested application for

amendment and the petition for cancellation will be conbined and scheduled
at a common time. o

If this office can be of further assistance, please contact us.

Sincerely,

L. GLEN SAXTON, P.E.
Chief, Operations Bureau

LGS:rf
Enc: letter

cc: Robert Brailsford



REGEIVE]

JUN B 1978
Bepariment of Water Rosources

June 2, 1978

Mr, Bob Fleenor

Department of Water Resources
373 West Franklin 8%,

Bolse, Idsho

Dear Mr, Fleenor:

Under a separate letterhead I review for you and Mr,
John Rosholt attests to the legal causes for damage to
my approved water permit #36-7085 for use of certaln waters
from Bickel Springs for irrigation and fish propogation
purposes 1f Valley Trout Inc, is allowed to amend permit
#30-7072, 1ssued to Norman Standall and George Lemmon,
asslgned to Aduaculture Industries Inc., and presumably
assligned by the latter to Valley Trout Inc,

Here I take the opportunity to review for you the
practical and management causes for damages that you, Terry

Blau and I discussed briefly at the site of Bickel Springs
last week,

If I were enabled to divert the water mentioned in
permit #36-TOE5 into a siphon to transport the water to my
place of use on land on the south side of the Snake River
after those waters had been used by Valley Trout Inc., these
waters would have deteriorated from this use because of
bodily wastes in the water from fish in Valley Trout's in-
stallation from the accumulation solid residual wastes from
feed fed by Valley Trout and from the decrease in oxygen
content of the water because of prior use. As my approved
permit #36-7065 was predicated on original water then the
change of place of use by Valley Trout damages that original
water and the water permit issued to me by the Department
of Water Resources.

The use of any chemicals by a prior user for disease
prevention or for pond cleaning and maintainance would
lmmedlately be transterred into my ponds through transpor-
tatlon through the siphon. If the water was diverted into
the river at such a time then my irrigation system and my
fish ponds would be starved for water causing irrepsrable




damage Lo both c¢rops and fish.

Infectious diseases 1in trout is a constant problem
for the trout industry in the reach of the river from Blue
Lake below the Perrine Bridge to the mouth of Billingsly
Creek in Hagerman Valley. The same circumstances as outlined
in the previous paragraph would exist i1f antiblotics or any
medicinal material were introduced into the water by a
prior user, further any infectious disease in the prior
users fish population would immediately be transferred into
my installations. Normally where water is re-used for fish
propogation the water ie returned to the stream and restor-
ation to its Qriginal nature is possible before being used

again. This will not be the case in the use of thils water
as outlined in permit #36-T7085,

My senior water right in the Bickel Springs as outlined
in Instrument #345080, Book 6 of Deeds, page 590, Records of
Gooding County adjudicated by the 5th District Court, Gooding
Idaho between Dwight E. Stacy and his predecessors and the
Ldaho Power Co. calls for water for use of the Bickel Springs
water for domestic as well as lrrigation purposes. Damage
will be done by damaging fthe use of the water for domestiec
purpcses therefore damaging the water right as outlined by
the court.

Valley Trout proposes in their amendment gs outlined
in their incomplete installation plan to fill in the lake
for placement of ponds, 1 contend this is stream enroach-
ment as the bottom of the lake formed the stream bed in the
form of a catch basin much as the basin for the Bridal Vale
Fglls spring runs through a catch basin as a stream. The
basle for this contention is that there are two distinct
streams emanating from the lake, approximately 100-150 fest
apart with a land body between them, The distance across
the lake 1s approximately the same forming a stream basin
for the several springs feeding it and the water being re-
leased by the two channels,

There would be much damage resulting from the approval
of Valley Trout proposed amendment of Permit #36-7072. I
hope the information contained in my two letters of protest
are helpful in the Water Resources Dept. making a decision,

“]

Very Tr&7 Ycu//}
iy
,/,,w&@f/gf j”

Robert Brailsford

ces Terry Blau




+ £ PLURIBUS UNUM -

_ usAf e
ROBERT BRAILSFORD . .

1964 Filer Avenue, East
Twin Falls, Idaho 83301

Mr, Bob Fleenor
Department of Water Resources
373 West Franklin St,
Boise, Idaho




June 2, 1978

Hr. Bob Pleenor

Repartment of vWater Reasocurces
373 VWest Franklin st.

scise, Idaho

Dear Hr. Flesnor:

Under = separate letterhead I review for you and Hr.
John Hosholt atteete to the legal causes for damage to
my approved water permit #36-70E85 for use of certain wabers
from Bickel Springe for irrigaticn and fish propogstion
purposes if Valley Trout Ine. is allowed to amend permit
4#36=-T072, issued to Norman Standall and George Lemmon,
agslgned to Aguasculture Industries Inec, and presumably
asslgned by the latter toc Valley Trout Inc.

Here 1 tske the opportunity to review for you the
practical and management causes for damages that you, Terry
Blau and I diecussed briefly at the site of Bickel Springs
last week,

If 1 were enabled to divert the water mentioned in
permit #36-70E5 into a siphon to transport the water to my
place of use on land on the south eide of the Snake Hiver
after those watere had been used by Valley Trout Ine., these
watere would have deteriorated from this use because of
bodlily wastes In the water from fish in Valley frout's in-
stallation from the sccumulation sclid residual wastes from
feed fed by Valley Trout and from the decrease in oxygen
content of the water because of prior use, Ag my approved
permit #36-T085 wae predicated on original water then the
change of place of use by Valley Trout damages that original
water and the water permit lssued to me by the Lepartment
of Weter Hesources,

The use of any chenmicals by a prior user for disease
prevention or for pond cleaning and maintainance would
immedliately be transterred into my ponde through transpor-
tation through the siphon, If the water was diverted into
the river at such a time then my irrigation system and my
fish ponds would be starved fTor water causing irreparable
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130 N. BROADWAY PHONE 208 543-8

ROBERT C. WEAVER

ATTORNEY AT LAW
BUHL, IDAHO 83318

July 11, 1978

Mr. Terry Blau

Department of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, Idaho 83301

Re: Amendment for Permit No. 36-7072
Dear Terry:

Please be advised that on July 6, 1978, the detail
plan for the proposed amendment above mentioned was submitted
to the Department to Mr. Stephen Allred and conversations
were had with him for approximately one hour regarding the
proposed amendment for the permit.

It is my knowledge that I was never informed that
a more detailed plan of the stream channel alterations would
be required.

When I talked with Steve vesterday, he indicated
it wouldn't be necessary for the master plan to show the
stream channel alterations any more detailed than what they
were on the application.

I also spoke yesterday with the State Department
of Lands who indicated to me they had basically approved the
application for stream channel alteration and had sent the
notices of their approval to vour office. Would vou please
forward to me copies of their approvals and also, if any of
the other agencies have consented to the stream channel
alterations, could yvou let me know about those as soon as
possible so I will not spend more time conveving messages
to them.

Thank vou for vour attention to this matter.

Sincerely vours,

Y./

ROBERT C. WEAVEE

RCW:sh
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PARRY, ROBERTSON, DALY & LARSON
ATTORNEYS-AT-LAW
P. O. BOX 1906

IDAHO FIRST NATIONAL BANK BUILDING

TWIN FALLS., IDAHO 83301
(208) 733-3722

Date: ‘{/3//75

To: /]/(jf
SJale howse
e Tike £330
4177/; /ZJ Fleessd

Ree YD H Fe—7072

j}:c&secf e 2af /z‘xu:ﬂ; bnd s
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JOHN A. ROSHOLT Department of e
Parry, Robertson, Daly & Larson mmm,ﬁ%?&%%wimwmmm
P. 0. Box 1906

Twin Falls, Idaho 83301

Telephone: (208) 733-3722

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

 k k k kX %k %

In the Matter of )
) PROTEST OF APPLICATION FOR
Permit No. 36-7072. ) AMENDMENT TO PERMIT NO. 36-7072

X k k k Kk Xk %

COMES NOW Robert H. Brailsford, by and through his
attorneys Parry, Robertson, Daly & Larson, and pursuant to the
provisions of Idaho Code §42-211, protest the application for
amendment to Permit No. 36-7072 as follows:

1. Your petitioner is the owner of approved Idaho
Water Permit No. 36-7085 which entitles petitioner to the use
of certain waters from Bickel Springs in Gooding County for
irrigation and fish propagation purposes with a priority date
of December 11, 1969.

2. Permit No. 36-7072 was originally issued with a
priority date of July 17, 1969.

3. The above two permits 36-7085 and 36-7072 were
the subject of a contested hearing which resulted in an order
of the Department on November 9, 1970. The District Court
affirmed the Department's position.

4. Protestant has previously requested that Permit
No. 36-7072 be cancelled pursuant to Idaho Code §42-302 by

petition filed with this Deparmtent in April of 1978.
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5. Permit No. 36-7072 indicates that the intended
place for the beneficial use of the water is the Northwest
Quarter of the Northwest Quarter of Section 8, Township 8
South, Range 14 East, Boise Meridian, Gooding County, Idaho.
The property is also known as Lot 1 of the said Section 8.
This Application for Amendment to the place of use was filed
with the Department in May, 1978.

6. Your protestant will be injured within the
definition of Idaho Code §42-211 if this amendment to the
change in place of use is allowed, because your protestant is
entitled to rely on the conditions as they existed at the time
Permit No. 36-7085 was issued. The permit holder is presently
proceeding beyond his permit authorization and a continuation
or an approved amendment constitutes injury to the protestant.

7. Since the 9th day of November, 1970, the appli-
cants have had some 7% years in which to develop pursuant to
36-7072. They developed raceways in the NW4% of the Nwy of
Section 8, Township 8 South, Range 14 East, Boise Meridian.
Application #36-7121 was also filed to use other waters at the
same location. The right of permit holders to use the natural
estuary was denied by the Idaho Supreme Court in the case
decided in 1977. These court decisions render water use in the
Nwy Nwhi of Section 8, Township 8 South, Range 14 East, Boise
Meridian, impossible wunder Permit No. 36-7072. The Idaho

Supreme Court in Lemmon & Standal v. Hardy & Kaster, 95 Idaho

778 (1974), 1is precedent for advancing the priority date for
Permit No. 36-7072 to the date of the Application for Amendment
Protestant is entitled to rely on the possibility that permit
holder could not develop pursuant to the originally filed
permit.

8. The approval of the amendment would injure the

protestant by allowing the permit holder to develop and use

-
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water which is otherwise impossible for use by the permit
holder under the conditions of the present permit. Although
such contemplated use would be non-consumptive if the amendment
were approved, to permit the amendment and the use would also
injure the Protestant and reducing the quality of water
available to this protestant under Permit No. 36-7085.

9. Since permit holder has not filed final plans
with the Department with the application for amendment, and
protestant should also have an opportunity to review such plans
and submit additional data in opposition thereto.

WHEREFORE, petitioner requests the Department to deny
the application to amendment for Permit No. 36-7072.

PARRY, ROBERTSON, DALY & LARSON

i A Vossocr

Attorneys for Petitioner

STATE OF IDAHO )
) ss.
County of Twin Falls )

ROBERT H. BRAILSFORD, being first duly sworn on oath,
says:

That he is the protestant to the Application to Amend
Permit No. 36-7072 in the foregoing action; that he has read
the above and foregoing Petition, knows the contents thereof,
and states that to his best information, knowledge and belief

that the facts contained therein are true.

7

ROBERT H. BRAILSFORD

SUBSCRIBED and SWORN to before me this 5/57  day

of ’fét?’ , 1978.
<:§;;;:;4; /7{ /ééZS&%a C ¢

NOTARY PUBLIC F IDAHQ
Residing at <ff%54;~‘rkapz?/:
-3




BEFORE THE DEPARTMENT OF WATER RLSOURCES
OF THE
STATE OF IDAHO

In the Matter of Protest Against Approval)

)
of Application for Amendment No. 36-7072 )

)
in the name of Ken Ellis, President of ) NOTICE OF CONFERENCE AND/OR HEARING

S A

Valley Trout Farms, Inc.

On May 8, 1978, Ken Ellis,; President of Valley Trout Farms, Inc., filed
with the Department of Water Resources an amended application to appropriate the
waters of the State of Idaho. On June 2, 1978, the Department received protests
against approval of said application from Robert Brailsford.

The Department has set the matter of protest for conference and/or hearing for
Thursday, September 14, 1978, at 10:00 a.m., in the Gooding County Courthouse,
Gooding, Idaho. Any hearing will be held in accordance with the Rules and Regulations
of the Idaho Code and adopted Rules of Practice and Procedure of the Department of
Water Resources. Opportunity shall be afforded all parties to respoﬁd and presgent
evidence and argument on all issues involved.

Any party desiring the taking of stenographic notes by a qualified court
reporter must request such in writing at least five (5) days before the date set
for hearing and must submit to the director the name of a qualified reporter who
is available on the date set for hearing. The party requesting the reporter shall
bear the expense of the reporter's attendance fees. A taped record of the proceed~
ings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant or
protestant may allow the Department without prejudice to dismiss the protest

or the application. Any and all cost incurred by reason of such non-appearance may

be assessed against such non-appearing parties.
Dated this 31st day of August, 1978.
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Loren 0. Holmes
Southern Region Supervisor










130 N, BROADWAY p PHONE 208 543-8268

ROBERT C. WEAVER

ATTORNEY AT LAW

BUHL.IDAHO 83316 iﬁ E @E U w E m}

May 26, 1978 =R
WAY S0 1978

Department of Water Resoutces

State of Idaho

Department of Water Resources
373 West Franklin

Boise, Idaho

Attention: Mr. Glen Saxton

RE: Transfer of Agquaculture
Permit No.: 36-7072

Dear Mr. Saxton:

You had called requesting information on the
work done prior to and after purchase of the Aquaculture
property by Valley Trout Farms, Inc.

Substantially all of the water in said permit

in Section 6 of the application have been placed..to:beneficial
use in the area of the estuary in Section 8 which has been
subject to litigation with Judge Willis Ritter. Were it not
for that still pending litigation, Aquaculture would doubtless
have received a water license.

Agquaculture had further placed cement raceways
in another portion of Section 8. They had further built a
processing plant and cold storage facility in the neighborhood
of the cement raceways, head canals had been constructed to
pickup the waters that flowed through the raceways constructed
in the estuary all of this work was completed prior to transfer
to Valley Trout Farms, Inc.

When Valley Trout Farms, Inc., purchased the assets
of Aquaculture it was a total buy out of that company including
the assumption and payment of all the debts of Aquaculture, Inc.

Since Valley Trout Farms, Inc. has purchase said property
they have prepared some ground for additional raceways but have
not constructed raceways and diverted any additional waters.
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State of Idaho

Department of Water Resources

RE:  Transfer of Agquaculture
Permit No. 36-7072

May 26, 1978

Any additional raceways Valley Trout Farms, Inc.,
expects to construct will be pursuant to an application for
amendment of this permit with the Department.

I certainly hope this adequately explains the
transfer and actions prior to and after the transfer.

If you have any questions concerning this, please
contact me or Mr. Ken Ellis of Valley Trout Farms, Inc.,
at 543 ~ 8244.

Sincerely yours,

Weaver
RCW/jms
cc: Mr. Kenneth Ellis
President
Valley Trout Farms, Inc.
Route # 3

Buhl, Idaho 83316



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Blvd. North
Governor . Twin Falle, Idaho 83301
C. Stephen Alired (208) 734-3578

Director

i 34,_70’(1

May 26, 1978

Mr. Bob Fleenor

Department of Water Resources
373 West Franklin

Boise, ID 83720

Re: Telephone Conversation with Ken Ellis Regarding 36-5-10, 36-5-~11, &
36-5-12

Dear Mr. Fleenor:

On the above date I talked with Ken Ellis regarding the review of the
above~numbered applications for a stream channel alteration. He said
upon request of the Department he was planning on submitting more detailed

plans regarding the above-numbered stream channel alteration applications
and application for Amendment of Permit No. (36-7072.7

He also stated that the Supreme Court gave him a stay of execution on re-
storing the estuary and that approval of stream channel alteration appli-
cation No. 36-S-11 by the State agencies under the Stream Channel Protec-
tion Act would satisfy the Court's requirements for restoration of the
_.estuary. He stated that it would be some time next week before the plans
detailing the stream channel alteration proposals could be prepared. He
asked that we postpone our on-site review until these plans are submitted.

I will notify you when we receive the detailed plams.
Sincerely,

Terry G. Blau
Acting Southern Region Supervisor

TGB:sm

Same Letter to: Dept. of Lands
Dept. of F & G, Jerome
Dept. of H & W, T. F.
U.S. Fish & Wildlife Service






§tote of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

\ , . -
JOHN V. EVANS \f ‘ J : Mailing address:
Govemor a o Statehouse
Boise, idaho 83720

C. STEPHEN ALLRED MAY 17 1918 (208) 384-2215

Director

riment of Water Respurc&
Depasgumem District Offica

May 12, 1978

Re: Permit No. 36-7072

Robert C. Weaver
Attorney at Law
130 N. Broadway
Buhl, Idaho 83316

Dear Mr. Weaver:

Returned is the application for amendment, plans and check in the amount of
$10.00 which was recently submitted to the Department.

From a review of Permit No. 36-7072 it appears that the owner of the permit
is Aquaculture Industries, Inc. The amendment, however, was submitted in the
name of Ken E11is, President of Valley Trout Farms, Inc. It appears there
should be an assignment from Aquaculture Industries, Inc or some evidence for
our files describing the ownership of the permit by Ken E11is of Valley Trout
Farms, Inc.

The application for amendment then should be resubmitted for consideration
together with the evidence of ownership.

If you have questions concerning this matter, please contact this office.

Sincerely, f

L. GLEN SAXTON
Chief, Operations Bureau

LGS:jfr

Encl: amendment, plans
Check No. 92-274 for $10.00






May 12, 1978

Re: Permit No. 36-7072

fobert C. Weaver
Attorney at LAw
130 N. Broadway
Buhl, Idaho 83316

Dear Mr. Weaver:

Returned is the application for amendment, plans and check in the amount of
$10.00 which was recently submitted to the Department.

From a review of Permit No. 36-7072 it appears that the owner of the permit
is Aquaculture Industries, Inc. The amendment, however, was submitted in the
name of Ken E1lis, President of Valley Trout Farms, Inc. It appears there
should be an assignment from Aquaculture Industries, Inc or some evidence for
our files describing the ownership of the permit by Ken Ellis of Valley Trout
Farms, Inc.

The application for amendment then should be resubmitted for consideration
together with the evidence of ownership.

If vou have questions concerning this matter, please contact this office.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:ifr

Encl: amendment, plans
Check No. 92-274 for $10.00



May 12, 1978

Re: Permit No. 36-7072

Mr. John Rosholt

PARRY, ROBERTSOMN, DALY & LARSON
P.0. Box 1906

Idaho First National Bank Building
Twin Falls, Idaho 83301

Dear Mr. Rosholt:

The Department acknowledges receipt of the Petition submitted pursuant to
provisions of Section 42-302, Idaho Code, for cancellation of the above
referenced permit.

The Department has also recently received an application for amendment from
Ken E11is, President of Valley Trout Farms, Inc. The Department has returned
the amendment and has asked for evidence of ownership of the permit by Valley
Trout Faems, Inc. Since this matter 1s pending, I anticipate that the
provisions of Sec. 42-303, Idaho Code, related to the petition for cancellation
will not be immediately pursued by the Department.

If you have questions concerning this matter, please contact this office.

Sincerely,

L. GLEN SAXTONM
Chief, Operations Bureau

LGS:jfr




13, .« BRUADWAY : PHONE 208 543-8268

ROBERT C. WEAVER

ATTORNEY AT LAW
BUHL, IDAHO 83316

May 5, 1978 E@EBME@

S~

MAY 8 1978

Department of Water Resources

Department of Water Resources
373 West Franklin
Boise, Idaho

RE: Permit No. 36-7072
Gentlemen:

Enclosed please find Application For Amendment for
the above entitled permit and this firms check in the amount
of § 10.00 to cover the costs of filing.

A plan of construction was submitted to Mr. Bob
Fleenor in Boise, Monday, May 1, 1978 showing the change in
place of use.

At that time Mr. Fleenor suggested that in addition
to the submission of plan, an Application for Amendment
to the Permit should be made because of a change in a place
of use.

The points of diversion remain the same as on the
original permit as well as the point of final discharge for
the majority of the waters. The proposed plan was submitted
on maps having topographic relief, in order for the Department
to see that the existing series of falls from Bickle Springs ¢
shall remain intact under the proposed plan. Raceways )
shall be constructed in such a manner that the water upon
discharge shall be picked up and diverted to the water falls
as before. Then the waters are picked up once again by
head canal and transported to raceways in Lot 1 of Section 8
in accordance with the original permit.

The amendment further shows the change in location
and size of the raceways in the area of the estuary in
litigation. The proposed plan of restoration of this estuary
has been submitted to the Department under separate letter
and Application for Stream Channel Alteration. The proposal
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Department of Water Resources
RE: Permit No. 36~7072

May 5,-1978

is to restore the estuary as near as practical to its original
boundaries in accordance with the Decree from the District
Court in Ritter vs. Standal et al. Because the District Court
did not delineate the manner in which restoration was to occur
T am hopeful approval by the State of Idaho for the stream
channel alteration will give Valley Trout Farms the needed
authority for restoration by virtue of the approved stream
channel permit.

Also submitted under separate letter are two
additional Applications to Alter Stream Channels. Both of
these Stream Channel Alteration Applications are for the
purpose of collecting waters in a head canal from the various
springs shown as points of diversion on the original permit.
Said head canals will be constructed at least partially on
what could be considered the natural channel.

It further will be necessary in some areas to fill
in the natural channel for constructing raceways. This should
not be determinantal as the entire waters of the natural channel
have been appropriated under the permit and will be diverted
from what historically has been the natural channel.

In the event the Application for Amendment is not
approved and the applicant is restricted to Lot 1 of
Section 8 ‘on the original application, the same stream channel
alterations should still be necessary although some modifications
might have to be made as it is Valley Trouts intention to
divert the waters in the same manner under the old applications.

I hope this letter clarifys all of the changes

requested. If there are further guestions please feel free
to contact me at the above address.
Sincerel

Ly YV YOours,

‘ Robert C. Weaver

RCW/jms



June 29, 1973

. Mr, Lloyd J. Walker

. Law Offices

_Walker, Depew & Kennedy

~ Bank of Idaho Building
?. 0. Bﬁx 23

- in Falls, Idaho 83301

 Re: ?grmitz§§;23§f§§?§;ﬁ§§uaeulenre Industries, Inc.
ar Lloyd:

This is in reply to your letter of June 13, 1973, requesting the concurrence of thi#
_office in the sale of the common stock of Aquaculture Industries, Inc., to Marine

! ?%atein, Inc,

| Initially, when the permit was issued, we were concerned about the element of gpecu~
~ lation on the part of the two applicants, George Lemmon and Norman Standal. In
~ filing the application, they represented that they were capable and prepared with
their own means and resources to develop the facilities for use of the entire flow of
. water under that permit and that they had every intention of doing so. This, of
. course, has not been the case. In approving the assignment from the original
applicants to Aquaculture Industries, Inc., we agreed that so long as Lemmon and
Standal remained stockholders and officers of the company, that we had no reason to
bject to the transfer. The water right is now in the name of Aquaculture Industries,
~Inc., and it is my understanding that it will remain in thet ownership. Therefore,
even though I am personally not in favor of the sale and am convinedd that such pro-
posed sale further demonstrates the speculation and insincerity on the part of the
original applicante, I am advised that there is no legal badie for our objecting to
it. I would therefore advise that this office would not oppose the sale which you
have suggested. _ |

Very truly yours,

R. KEITH HIGGINSON
Director

- BKH:mjl




My, Leon Smith, Jr.
Attorney at Law
Baw 508

Falls, Tdabho 823301
Re: Application for Permit Ho. §g;§§z}

e, Smith:

r recent televhone call supgested that we respond concerning a proposal for a sale
. of all common stock of Aquaculture Industries, Inc., to some other organization. As
i ypu are aware, this permit was {gsued with the condition that it nof ba assioned

L the written consent of this offica and that we would consider any attempt to
- it as an indication that 1t was obtained £or speculative purposes.

A January, 1971, we wrote to Messra. Standal and Lemmon in connection with their

_proposal to assign the application to Aduaculture Tndustries, Inc. A copy is enclosed

~F6r vour information. As indieated in that letter, it was our feelins that the appii-
cation mmuast remain in the ownership of Messrs. Standal and Lermon, either peraonally

or as major stockbolders in the corporation which owns the fish rearing facilities,

~ s would interpret any attempt to sale all the common stoch of Aguaculture Industries,
Tnc,, as an attempt of Standal and Lemmon to divest themselves of anv further oblization

" ﬁ’caa&ectiea with the completion of construction of works and application of water to

eneficial use. Therefore, unless you can show otherwise, this office would not approve

he type of transfer that you are contemplating.

You also inquired as to the present assignees of Parmit Wos. 36-7068 and 36-7069, Our
“yecords show that these permits are currently held hy Mr. Bonald J. Binze of 232 Locust
Street Horth, Twin Falls, Idaho.

Very truly vours,

R. KEITH HIGGINSOH
hirector

BEH:mil

Fnclosure




November 1, 1972

Norman S. 'Standal and George H. Lemmon
Star Route
88, Idaho 83314

g

Re: Application for Permit No. 36-7121
ntlemen:

will appreclate being advised of the current status of construction of the fish
cility under your Permit No.<§5:z§i2. This office has withheld action concerning
Jour subsequent filing 36-7121, because we understood that there was litigation
between yourselves and Judge Willis Ritter over access to the property and other
tters. There was also some.question in our minds as to whether you would complete
[3 nstruction of the project as proposed under the original filing, thereby necessi-
ting this additional water from Judge Ritter's property.
I will appreciate being informed as to the status of the litigation and the project
facilities construction, giving the size of the ponds completed and remaining work
to be done so that we may know what further action to take concerning this matter.,

eap)

TRy

ery truly yours,

. KEITH HIGGINSON
Director

RKH:mil




36-7072 - - Ren Ellis, President of Valley Trout Farms, Inc.

Courtroom, Gooding County Courthouse, Gooding, Tdaho

September 14, 1978 - 10:00 a.m.
ROSTER OF ATTENDANCE
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¢ STATE OF IDAHO i
DEPARTMTNT OF WATER RESOURCES E@ E HWF @

APPLICATION FOR EXTENSION OF TIME

NOV 19 1975
State of New Hampshire ) Department of Water Resources
County of Rockingham ) Permit Nos-whke‘gl‘—%‘f%m
John Giannetti, President of
Aquaculture Industries, Inc. of _Box 326, Hagerman
(name) (address)
State of Idaho , being first duly sworn, upon his cath deposes and says:

Aquaculture Industries, Inc. 7
That ke /As the holder, or the duly authorized agent of the holder *, of Permit to

Appropriate the Public Waters of the State of Idaho No. 36-7072 .

That under the terms and conditions of said permit, work thereunder was required

to be completed on or before December 1 , 19 75
Agquaculture Industries, Inc.

That ¥e'has heretofore performed the following work described under said permit:
Constructed a collection and diversion work and several raceways

for fish cultivation where water is to be beneficially applied.

c Costing $ 347,840 00
Aquaculture Industries, 1Inc. L ] .
That ke/is unable to complete the remainder of the work within the required time for

the following reasons, to-wit: See Attached Sheet

Wherefore, he asks that the Department of Water Resources extend the time for the

completion of obligations under said permit to one year after , 19 TR
the Supreme Court files its opinion in Ritter.

/ ' (signature) *
Subscribed and sworn before me this .3 /<t day of October
) ;’”///T/” AR da
seal L5/N<5{:1 vy Pubiic residing at =

Derry, New Hampshire 03038

My tommission expires 9/23/78

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, A. KENNETH DUNN , Director of the Idaho Department of Water Resources,

hereby approve the above application for extension of time. The time within

which to submit proof of beneficial use of water has been extended to December 1, 1978.

Witness my hand this é day of November , 19 75,

A. KENNETH DUNN
Administrator, Operations Division

* IF OTHER THAN HOLDER, Power of Atforney must be supplied. Forms are available
through the Department of Water Resources, State Capitol, Boise, Idaho 83720.

{
i
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IN THE DISTRL.. COURT O 15 FIF'M JUDICe 1 DISTRICT
IN AND FOR JHE COUNTY OF GOODING, STATH OF JDANO

W. W. RITTER and :
MARJORILE K. HULL,

Plaintiffs,

vVS. DECREL
NORMAN S. STANDAL, Civil No. 14752
GEORGE H. LEMMON and :

AQUACULTURE INDUSTRIES, INC.
a corporation,

.

Defendants.

This matter having come on for trial before the above
entitied court, with the Honorable Sherman J. Bellwéod,
judge thereof presiding, commencing on October 1, 13974, and
the plaintiffs having appeared through their attorneys of
record, Bert Larson of Twin Falls, Idaho, and Edward W.
Clyde of Salt Lake City, Utah, who was admitted to practice
before the court for this case only, and the defendants having
appeared through their attorneys of record, Lloyd J. Walker
and James Kennedy, of Twin Falls, Idaho, and the court having

’entergd Findings of Fact and Conclusions of Law,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGIED AN
" DECREED: |

1. That the defendants should be, and- they are, herecby
enjoined from maintaining their fish ponds and any dams within
the natural channel and estuary to the ordinary high water
mark thereof, which channel is the subject matter of this
action{ and it is heréby ORDERED that the defendants remove
the dams and obstructionstherefrom, and restore the channel
as near as is practical to its original condition within six
months from the date hereof.

2. That the plaintiffs should be awarded their costs
incurred herein.

A,
Dated this,Zjé;a&Y of February.

BY THE COURT:

"moan ' /// ' ,‘7/.47 ;
- Nf—lédddé%hﬂﬂégzumﬁ{QQZ%%PfQQ\\
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STATE OF IDATIO, 1
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~ STATE OF TIDAHO
DEPARTMENT OF WATLER RESOURCES

APPLICATION FOR ENTENSION OF TIME

ATTACHED SHDET

On July 27, 1971, W. W. Ritter and Marjorie K. Hull

‘brought suit against Norman S. Standal and Geoxrge 1II. Lemmen,

applicant's predecessors in interest, in the District Court
of the Fifth Judicial District of the State of Idano in and

for the County of Gooding, Case No. 14752. Iin this action,
Plaintiffs sought to enjoin Defendants from constructing
additional raceways for fish cultivation and requested the

Court to enter an order reqguiring Defendants to remove race-

ways already completed. These raceways were where applicant

was either applying or intending to beneficially use the water
under Permit No. 36-7072. On February 14, 1975, the District
Court granted judgment in favor of Plaintiffs, enjoined Defendants
and applicant from constructing anymore raceways and oraered
Defendants and applicant to remove all raceways already con-
structed. A copy of this Decree is attached as Exhibit "A".

On July 1, 1975, applicant appealed this decision to the Tdaho
Supreme Court where the matter is now pending. See Exhibit "B"
attached.




DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

)

) CERTIFICATE OF MAILING
COUNTY OF ADA )
)

I HEREBY CERTIFY that I have on this date served a true and
correct copy of the foregoing MEMORANDUM DECISION AND ORDER by depositing

a copy thereof in the United States mail postage prepaid and addressed to:

Ken E11is, President ~ Robert H. Brailsford
Valley Trout Farms, Inc. ' 1964 Filer Avenue
Route 3 Twin Falls, ID 83301

Buhl, ID 83316 -

Robert C. Weaver, Attorney

130 North Broadway

Buhl, ID 83316

John A. Rosholt

PARRY, ROBERTSON, DALY & LARSON

P. 0. Box 1906
Twin Falls, ID 83301

Dated this /ggtbthay of January , 1979

On this [ 9 day of January , 1979 , personally

appeared before me the signer of the above instrument, who duly acknow-

Tedged to me that e (she) executed the same.

Lty Mlow Loilon

NotarVy Public
Residing at

11-25-8 2—

My commission expires




January 19, 1979

Ken Ellis, President
Valley Trout Farms, Inc.
Route 3

Buhl, ID 83316

Dear Mr. Ellis:
Re: Permit No. 36-7072 -- Application for Amendment

Enclosed is a copy of the approved Application for Amendment on Permit
No. 36-7072 along with a copy of the Memorandum Decision and Order.

Any person who does not agree with the decision of the Director may
request a rehearing before the Director within 20 days or mav appeal
directly to the district court within 60 days of the date of the
decision.

Enclosed is a copy of the approved extension of time request submitted
in connection with the above referenced permit. The time within which
to submit proof of beneficial use of water has been extended to December
1, 1983.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

Enc: Copny of Amend. w/ Mem. Dec. & Order
Ext. of Time

cc: Robert C. Yeaver
Robert H. Brailsford
John A, Rosholt
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December 8, 1978

Robert Brailsford
1964 Eiler Bvenue, East
Twin Falls, 1D 823

Dear Me. Brailsford:

Re: letter dated Hovember 21, 1972 with referenced to Permits No. 36-7022
and 35-7085,

this office acknowledaes receint of your letter dated November 21, 1978
regarding the above referenced permits.

Yaa? letter indicated there has been total disregaré by the holder of Permit
No. 36-7072 of the conditions of approval in the order signed November 9,
1970 by R, Keith Higainson, specifically paragraph 5, Section B and C.

Paragraph 5, Section B requires the installation and maintenance of permanent
measuring devices at the point of diversion and point of effluent discharge.
The measuring devicesinstallation must be accomplished on or before the date
proof of beneficial use is submitted. To date, proof of beneficial use has
not been submitted. The holder oi Permit No. 36-7072 has applied for exten-
sions of time, one of which is pending before thﬂ Department as indicated in
my Hovember 15, 1978 letter.

The disregard of paragraph C which vou refer to in your letter appears to have
&aeﬁ addressed in the history of private litigation whach involves Permit Ho.

anc@ it ggsears there may be on-going litication in the matter, it would be
inappropriate for the Department to follow the action suggested in the last
paracraph of vour lettfer.

Parsonnel of our Southern Reg%ana} office in Twin Falls have vistted the site
saveral times, particula®ly in relation to the Department's Stream Channel
Protection Act and are generally familiar with the development under Permit
&@ 36-7072.
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NHovember 15, 1978
| A 26-T0%2

Robert Braiisford
1748 Dora Drive
Twin Falls, ID 83301

Dear Mr. Brailsford:

In response to Mr. Rosholt’$ letter and request of January 23, 1978, this
office is forwarding a copy of a request for extension of time in connection
with the above referenced permit. ;

The Department will receive the recuest as timely filed but proposes to
withhold action on the request untid the following matters are resolved:

1. Petition for cancellation of Permit No. 36-7072
filed on April 28, 1973.

B
L 3

Protest of application for amendment on Permit
Ho. 36-7072 filed on June 1, 1973,

If this office can be of further assistaoce, please contact us.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LES:rf

Enc:




Robert Brailsford
Page 7
December 8, 1978

1 hope I have satisfactorily addressed your inguiry.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LES vt




1964 Piler Ave., East
Twin Falls, Idaho 83301

November 21, 1978
L. Glenn Saxton
Chief, Operations Bureau
Department of Water Resources

1D m
J g@ Z]%?F .
YT
State of Idaho fidi

No
373 W. Franklin St. ¢ % 978
Boise, Idaho 83720 5&m%{ofw
31‘9/;;9?
QUnr»

Dear Mr. Saxton:

As I am the holder of Approved Permit #36-7085 and as such
filed the petition for cancellation of Permit #36-7072 and pro-
tested the application for amendment on Permit #36-7072, John
Rosholt referred your letter of November 15, 1978, to me for my
consideration and comment.

I would like to point out that the history of Permit #36-7072
has been one of continued legal infractions as determined by
decisions of both the Fifth District Court in Rupert (Idaho) and
the Idaho Supreme Court. The holders of Permit #36-7072 have used
all legal avenues open to them to delay, the implementation of the
decisions of the courts and while d01ng this they have proceeded
to expand the construction of facilities to use the water filed on
under Permit #36-7072 and Permit #36-7085. This action has been
taken in complete disregard of the order of the Director of Water
Resources, R. Keith Higginson, of November 9, 1970. I draw your
attention to Section 5, paragraphs B and C of that order.

The present holders of Permit #36 7072 proceeded to encroach
on a public stream without a permit from the Department of Water
Resources and desisted only after a protest of this action was made
by me, the holder of Permit #36-7085.

The history of the implementation of Permit #36-7072 has been
one of complete disregard of the decisions of the courts and the
orders and regulations of the Department of Water Resources.

I would invite the Department to send a qualified representa-
tive to observe the past and ongoing construction activities of
the holders of Permit #36-7072 and I concur with the decision of
the Department to withhold action on the application of the holders
of Permit #36-7072 for an extension of time until matters related
to this permit are resolved by the Department.

I request that the Department order the holders of Permit
#36-7072 to cease using the waters covered under this permit because
for eight years they have failed to comply with the orders and regu-
lations of the Department of Water Resources.

Sincerel
RB/mef Robert Brailsford i7f4§;z¢//&7

cc- John Rosholt
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Hovember 15. 1978

Valley Trout Farms

c/o Renneth Ellis

Route 3

Buhl, ID 83316

Dear Mr, Ellis:

Re: Permit No. 36-7072

This office acknowledges receipt of the request for extension of time
filed in connection with the above referenced permit.

The Department will withhold action on the request until the following
matters are resolved:

1. Petition for cancellation of Permit HNo. 36-707Z
filed on April 28, 1975,

2. Protest of application for amendwent on Permit
No. 36-7072 filed on June 1, 1978,

If this office may be of further assistance., please contact us.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf




November 15, 1979

John Rosholt

PARRY, ROBERTSON, DALY & LARSOHN
Attorneys-at:baw

P. O, Box 1906

Twin Falls, ID 83301

Oear Mr. Rosholt:
Re: 36-7072
In response to your letter and request of January 23, 1978, this office

is forwarding a copy of a request for extension of time in connection
with the above referenced permit.

The Department will receive the request as timely filed but proposes to
withhold action on the request until the following matters are resolved:

1. Petition for cancellation of Permit No. 36-7072
filed on April 23, 1973,

2. Protest of application for amendment on Permit
No. 36-7072 filed on June 1, 1978.

If this office may be of further assistance, please contact us.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

Ene: 1




130 N. BROADWAY PHONE 208 543-8268

ROBERT C. WEAVER

ATTORNEY AT LAW

BUHL., IDAHO 83316

October 25, 1978

Department of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, Idaho 83301

Re: Valley Trout Farms, Inc.
Gentlemen:
Pursuant to your letter, please find enclosed a
Request for Extension of Time with regard to Valley Trout

Farms, Inc., Permit No. 36-7072.

%}gggigly yours,
{ J

5, {,&,\\ W
. .

[
.

ROBERT C. WEAVER
RCW:sh

Enc.
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~/ 130 N. BROADWAY PHONE 208 543-8268

ROBERT C. WEAVER ~ P
ATTORNEY AT LAW /SD;_(_D LL:!,J LL‘
BUHL, IDAHO 83316 . . i ﬂ$“
i::)\,} %T: “\M = j; / :
a L‘:: @ [ u
October 6, 1978 ocT 11 1978

Department of Water Resources

Mr. Robert Fleenor
Department of Water Resources
737 West Franklin

Boise, Idaho

Re: Application of Change of Place of
Use, Permit No. 36-7072 and Petition
to Cancel Permit No. 36-7072 by
Robert Brailsford

Dear Mr. Fleenor:

With regard to the abowe captioned matter, please
find the brief of valley Trout Farms, Inc., in support of
change of place of use and against cancellation enclosed
herewith for filing with the Department of Water Resources.

f; ROBERT C. WEAVER

RCW:sh

Enc.
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0CT L1 1978

Department of Water Resources
STATE OF IDAHO, DEPARTMENT OF WATER RESOURCES

In the matter of
Application for Change of
Place of Use, Permit No.
36-7072 and Petition to
Cancel Permit No. 36-7072
by Robert Brailsford.

BRIEF IN SUPPORT OF CHANGE
OF PLACE OF USE AND AGAINST
CANCELLATION

This brief is submitted by Valley Trout Farms, Inc.,
in support of change of place of use and opposition to the

petition to cancel.

STATEMENT OF FACTS

George Lemon and Norman Standal originally applied by
application No. 36~7072 for 215 cubic feet per second of water
to be appropriated from Bickel Springs adjacent to the Snake
River. As a part of that application the points of diversion
requested were in the NW4% of the NW% of Section 8, the NEY% of
the NE% of Section 7, and the SE% of the SEY% of Section 6. The
use of the water was for a nonconsumptive use for fish propagation.
This application was approved by the Department of Water
Administration and was protested by Brailsford Brothers who had
filed a competing application, permit number 36-7075.

After the approval of the application, the matter was
heard in the District Court on appeal by the Brailsford Brothers.
Findings of Fact and Conclusions of Law were entered in which the
application was approved for 215 second feet of water. There
was an additional and tentative finding of the ability to apply
to beneficial use a total of 365 second feet of water. This would
include a subsequent application by Lemon and Standal for the
water filed upon under permit No. 36-7121. This matter was not
appealed to the Supreme Court and the application for 215 second
feet of water was approved with a priority date of July 17, 1969.

The application of Brailsford Brothers for 100 second

feet of water from the same or essentially the same sourc%g
f:@
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WEAVER

BUHL, {DAHO

also approved with their application date reverting to September
29, 1969.

Initially a plan for the construction of 27 ponds were
included. Said ponds would have filled the entire estuary in an
area now involved in the Ritter lawsuit. Those construction
plans admitted as part of the application for water permit were
approved.

Construction then began in the area in the Snake River
and several ponds were constructed and the waters applied to
beneficial use for fish propagation. Thereafter, a suit was
initiated by Willis Ritter on behalf of the State of Idaho
declaring the area in the estuary was a navigable estuary and
the applicants under permit No. 36-7072 should be enjoined from
the use of said estuary. At that time the action was brought
against not only Standal and Lemon but Aquaculture Industries,
the purchasers from Standal and Lemon. The District Court
held that the estuary was a navigable stream and the estuary
be restored to as near as practical its condition in 1969.

This matter was appealed to the Supreme Court of the State

of Idaho by Standal and Lemon's predeceasors in interest.

The Supreme Court affirmed and remanded to the District Court

at which time the applicants filed in the District Court a propos
plan of restoration for the estuary in question. The District
Court refused to accept the plan of restoration. Some plan was
necessary in order that the applicants could make the necessary
stream channel alterations.

At this time applicant, Valley Trout Farms, Inc.,
purchased the land and water rights from Aquaculture Industries.
Valley Trout Farms then filed an appeal with the Supreme Court
of the State of Idaho alleging that the District Court must allow

some type of plan for stream channel alteration be filed and




1
2 ;
approved by the Court. This matter is still pending in front of
’ the Idaho Supreme Court to be heard in the next regular session.
: In the meantime, Valley Trout Farms filed an application
° for a stream channel alteration in the proposed estuary area to
6 restore the stream channel in accordance with the plan proposed
! which was to make the stream channel navigable and to restore the
° stream channel. On approximately the same date the stream channel
° alterations were made, applicant Valley Trout Farms filed an
10 application for change of place of use. Said change and place
H of use was protested by the applicant on permit No. 36-7085,
2 Brailsford alleging he would be injuried thereby. Stream
18 channel alteration in the area of the estuary was approved
H by the Department of Water Resources approximately the lst
10 of September, 1978.
16
ARGUMENT
g It would appear that the protestant Brailsfords' argument
e to cnancel permit No. 36-7072 deals solely with injury sustainablpe
0 to him by reason of the application for change of place of use.
20 Substantially, the argument is that the original application was
2 for fish propagation in Lot 1 of Section 8 of applicant's land,
2 that applicant has had from November of 1970 until the present
2 time to construct and beneficially use said waters and it is
2 now impossible for the applicant, because of the Supreme Court
2 hearing, to place facilities on Lot 1 of Section 8 thereby renderfing
26 water use in said Section 8 impossible and the permit speculative
2 in nature.
28
Applicant, Valley Trout Farms, Inc., has received an
2 approval of the stream channel alteration in the area of the
30 estuary. This particular stream channel approval restores the
31 estuary to navigability and substantially the same water area
a2 as shown on the 1969 Soil Conservation Service aerial photograph.
33 '
34 -3~
LAW OFFICE
iy
BUML, 1DAHO
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The restoration plan was shown on the applicant's application for
change of place of use. That proposed plan shows that the applic
still has an area of approximately 15 acres upon which to put
propagation facilities in Lot 1 of Section 8 which would not in
any way be a change in place of use from the original filing.
It has already been held by the Department in the original
protest of application No. 36-7072 that the applicant could
beneficially use this entire filing in the estuary area.
Applicant has filed on those springs in the SE% SE% of Section 6
and the NE% NE% of Section 7 and intends to bring the same
through the facilities in the estuary and beneficially use them
there. These waters would be used in the estuary area irregardle
of whether the application for a change of place of use is approv
by the Department. The waters would be nonconsumptively used
through this fish facility and returned to the Snake River at
the bottom of the estuary. Protestant Brailsford cannot use
the waters that flow from the estuary for fish propagation
purposes unless he would pump the same to his lands on the other
side of the river. His point of diversion on said waters is
at the spring area in said Section 6. He would therefore have
to change his point of diversion to the river level and Valley
Trout Farms submit the applications of Brailsfords were
speculative from the standpoint that Brailsfords were speculating
that application No. 36-7072 would fail, the permit would be
canceled and he would thereafter be allowed to use the points
of diversion at the spring level in Section 6 which would allow
him to syphon across the Snake River the waters in his permit.
Valley Trout Farms' application for a change of place
of use was made pursuant to the previous order of the Department
that any plans showing location and type of structures to be

installed and method of construction shall be first submitted to

-

ant

ed
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the Department for approval. The Department further requested
that all precautions be taken in the construction of the diversio
and hatchery to protect the public interest and the aesthetic
and recreational guality of the springs and stream channels.

In making application for the change of place of use, Valley
Trout Farms submitted said plans to the director and said plans
were, in all respects, taking into consideration precautions
were made in laying out and constructing the raceway facility.
By use of the waters in the SE% SE% of Section 6, the applicant
in no way interferred with the natural flow of the beautiful
falls in the Thousand Springs area. Waters would be returned
to the falls, picked up at the bottom of the falls and taken

by canal from there to the area of the estuary, beneficially
applied there and returned to the river as in the original
application.

Those same waters from Section 7 and Section 6 could
have been beneficially used in Section 8 at other locations than
the estuary. However, in order to use them in those areas
of Section 8, it would have been necessary for the applicant
to have completely eliminated three of the falls on the property.
It was certainly not the desire of the applicant to eliminate
the falls. Quite the contrary, the proposed plans will have
considerable additional expense in utilizing the waters in
such a manner as to enable the falls to flow in their natural
condition. On the other hand, if the permit of the protestant
Brailsfords' application were allowed the points of diversion
and his application would indicate that he would entirely
eliminate those falls in Section 6 by placing the water into
a pipeline and syphoning across the river. This diversion
would seem to be not in keeping with the previous order of

the Department on the 9th of November, 1970.

—5 -
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The use of Application No. 36-7072 was for non-
consumptive uses. The intended use and application for change of
place of use is still for nonconsumptive purposes, that of
fish propagation. The same waters used under the application
for change of place of use for fish propagation purposes would
be used for fish propagation purposes if the change and place
of use application were not approved. The waters would be
returned to the Snake River in the same area irregardless of
the change of place of use being approved.

The protestant has not come forward to show how he could
possibly be injured by the change of place of use. The point of
diversion for the waters will remain substantially the same.

The point of discharge will remain exactly the same, the only
difference being a change in the actual place of use of a portion
of the waters between the point of diversion and the point of
discharge. The use being nonconsumptive, the protestant cannot
be heard to say that the quantity of water is not going to be
substantially the same. The point of discharge is going to be
substantially the same. Clearly, the Department of Water
Resources has the authority to examine the record pursuant to
Idaho Code § 42-222 and may approve the change in whole or in
part provided the water rights of other parties are not injured
or does not constitute an enlargement in use of the original righ;

Graham v. Leek, 65 Idaho 279; Beecher v. Cassia Creek Irrigation

Company, 66 Idaho 1.

It would appear that both of the parties are in a
position to have burdens of proof placed upon them for both of
the separate proceedings. In the petition to cancel permit
No. 36-7085, the defendant Brailsford would certainly have the
burden of coming forward with sufficient evidence to show the

extent of his injury. Mountain Home Irrigation District v.

Duffy, 79 Idaho 435.




16

11

12

13

14

15

LAW OFFICE

ROBERT C.
WEAVER

BUHL, IDAHO

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

The argument that the application should be canceled
because of the impossibility to place fish propagation facilities
in the estuary is without merit for two reasons.

First of all, the matter concerning the estuary is
still before the Supreme Court and any decision now by the
Department would be merely speculative as to the outcome of that
Supreme Court decision.

Secondly, the applicant has received the stream
channel alteration from the Department of Water Resources and
has shown on that same map submitted that there is sufficient
area in the estuary for the propagation of fish and the utilizati

to beneficial use of the 215 second foot filing.

The change in place of use applied for by the applicant

will not interfer or injure the subsequent appropriator in this
matter, Bob Brailsford or Brailsford Brothers. The use of water
for fish propagation is nonconsumptive in nature and the entire
permit is for nonconsumptive purposes. The waters from the fish
propagation facilities regardless of from the estuary in questioj
or from the areas of the change of place of use will have of

necessity have to be discharged at the place of discharge of

such water gquality standards as have been set by the Enviromental

Protection Agency administered by the Department of Health and
Welfare Environmental Services Division. These requirements are
set forth in the Idaho Code and must be complied with or the
applicant will be subject to sanctions imposed upon him by that
agency if final limitation standards are not met.

Therefore, if the point of diversion 1is the same,
the place of discharge is the same and substantially the same amq
of water is delivered to the point of discharge and of a quality
sufficient to pass the final limitation standards set by the

Environmental Protective Agency, the applicant fails to see

-7 -
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how the protestant in this matter could claim that he was injured
by the change of place of use.

Again, applicant feels it should be pointed out to
the Department that the applicant is in all respects complying
with the Department's wishes as set forth in that order of the
Department in November of 1970. That the proposed use will not
in any way effect the aesthetic qualities of the area in gquestion.
On the other hand, if the protestant Brailsford is allowed to
make use of his subsequent water applications, it would of
necessity totally eliminate the falls in the Thousand Springs
area on Section 6 which would not be in the best interests of

the public.

CONCLUSTION

The Department should continue application 36-7072 as
there is nothing in the record that would indicate that the
applicant has lost his right to continue to propagate fish in
the estuary area.

The Department should also allow the application for
change of place of use. The priority date should revert back
to the original filing date of the application. There is no
substantial injury to the protestant. There is no showing of
injury to the protestant and there is ample documention that
the water right is a nonconsumptive use and the waters would be
substantially capable of being delivered to the protestant in
accordance with his application.

Respectively submitted,

Robert C. Weaver

‘‘‘‘‘
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CERTIFICATE OF MATLING

I hereby certify that on the 6th day of October, 1978,
I served the foregoing Brief in Support of Change of Place of
Use and Against Cancellation by causing to be dpositied a copy
thereof in the post office at Twin Falls, Idaho, enclosed in an
envelope with postage prepaid addressed to:

Mr. John A. Rosholt

Parry, Robertson, Daly & Larson
Attorneys at Law
P. 0. BOx 1906
Twin Falls, Ig.-!

ROBERT C. WEAVER
Of Weaver and Dykas




June 2, 1978

Hr. Bob Pleenor

Repartment of vWater Reasocurces
373 VWest Franklin st.

scise, Idaho

Dear Hr. Flesnor:

Under = separate letterhead I review for you and Hr.
John Hosholt atteete to the legal causes for damage to
my approved water permit #36-70E85 for use of certain wabers
from Bickel Springe for irrigaticn and fish propogstion
purposes if Valley Trout Ine. is allowed to amend permit
4#36=-T072, issued to Norman Standall and George Lemmon,
agslgned to Aguasculture Industries Inec, and presumably
asslgned by the latter toc Valley Trout Inc.

Here 1 tske the opportunity to review for you the
practical and management causes for damages that you, Terry
Blau and I diecussed briefly at the site of Bickel Springs
last week,

If 1 were enabled to divert the water mentioned in
permit #36-70E5 into a siphon to transport the water to my
place of use on land on the south eide of the Snake Hiver
after those watere had been used by Valley Trout Ine., these
watere would have deteriorated from this use because of
bodlily wastes In the water from fish in Valley frout's in-
stallation from the sccumulation sclid residual wastes from
feed fed by Valley Trout and from the decrease in oxygen
content of the water because of prior use, Ag my approved
permit #36-T085 wae predicated on original water then the
change of place of use by Valley Trout damages that original
water and the water permit lssued to me by the Lepartment
of Weter Hesources,

The use of any chenmicals by a prior user for disease
prevention or for pond cleaning and maintainance would
immedliately be transterred into my ponde through transpor-
tation through the siphon, If the water was diverted into
the river at such a time then my irrigation system and my
fish ponds would be starved fTor water causing irreparable
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130 N. BROADWAY PHONE 208 543-8

ROBERT C. WEAVER

ATTORNEY AT LAW
BUHL, IDAHO 83318

July 11, 1978

Mr. Terry Blau

Department of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, Idaho 83301

Re: Amendment for Permit No. 36-7072
Dear Terry:

Please be advised that on July 6, 1978, the detail
plan for the proposed amendment above mentioned was submitted
to the Department to Mr. Stephen Allred and conversations
were had with him for approximately one hour regarding the
proposed amendment for the permit.

It is my knowledge that I was never informed that
a more detailed plan of the stream channel alterations would
be required.

When I talked with Steve vesterday, he indicated
it wouldn't be necessary for the master plan to show the
stream channel alterations any more detailed than what they
were on the application.

I also spoke yesterday with the State Department
of Lands who indicated to me they had basically approved the
application for stream channel alteration and had sent the
notices of their approval to vour office. Would vou please
forward to me copies of their approvals and also, if any of
the other agencies have consented to the stream channel
alterations, could yvou let me know about those as soon as
possible so I will not spend more time conveving messages
to them.

Thank vou for vour attention to this matter.

Sincerely vours,

Y./

ROBERT C. WEAVEE

RCW:sh
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PARRY, ROBERTSON, DALY & LARSON
ATTORNEYS-AT-LAW
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JOHN A. ROSHOLT Department of e
Parry, Robertson, Daly & Larson mmm,ﬁ%?&%%wimwmmm
P. 0. Box 1906

Twin Falls, Idaho 83301

Telephone: (208) 733-3722

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

 k k k kX %k %

In the Matter of )
) PROTEST OF APPLICATION FOR
Permit No. 36-7072. ) AMENDMENT TO PERMIT NO. 36-7072

X k k k Kk Xk %

COMES NOW Robert H. Brailsford, by and through his
attorneys Parry, Robertson, Daly & Larson, and pursuant to the
provisions of Idaho Code §42-211, protest the application for
amendment to Permit No. 36-7072 as follows:

1. Your petitioner is the owner of approved Idaho
Water Permit No. 36-7085 which entitles petitioner to the use
of certain waters from Bickel Springs in Gooding County for
irrigation and fish propagation purposes with a priority date
of December 11, 1969.

2. Permit No. 36-7072 was originally issued with a
priority date of July 17, 1969.

3. The above two permits 36-7085 and 36-7072 were
the subject of a contested hearing which resulted in an order
of the Department on November 9, 1970. The District Court
affirmed the Department's position.

4. Protestant has previously requested that Permit
No. 36-7072 be cancelled pursuant to Idaho Code §42-302 by

petition filed with this Deparmtent in April of 1978.
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5. Permit No. 36-7072 indicates that the intended
place for the beneficial use of the water is the Northwest
Quarter of the Northwest Quarter of Section 8, Township 8
South, Range 14 East, Boise Meridian, Gooding County, Idaho.
The property is also known as Lot 1 of the said Section 8.
This Application for Amendment to the place of use was filed
with the Department in May, 1978.

6. Your protestant will be injured within the
definition of Idaho Code §42-211 if this amendment to the
change in place of use is allowed, because your protestant is
entitled to rely on the conditions as they existed at the time
Permit No. 36-7085 was issued. The permit holder is presently
proceeding beyond his permit authorization and a continuation
or an approved amendment constitutes injury to the protestant.

7. Since the 9th day of November, 1970, the appli-
cants have had some 7% years in which to develop pursuant to
36-7072. They developed raceways in the NW4% of the Nwy of
Section 8, Township 8 South, Range 14 East, Boise Meridian.
Application #36-7121 was also filed to use other waters at the
same location. The right of permit holders to use the natural
estuary was denied by the Idaho Supreme Court in the case
decided in 1977. These court decisions render water use in the
Nwy Nwhi of Section 8, Township 8 South, Range 14 East, Boise
Meridian, impossible wunder Permit No. 36-7072. The Idaho

Supreme Court in Lemmon & Standal v. Hardy & Kaster, 95 Idaho

778 (1974), 1is precedent for advancing the priority date for
Permit No. 36-7072 to the date of the Application for Amendment
Protestant is entitled to rely on the possibility that permit
holder could not develop pursuant to the originally filed
permit.

8. The approval of the amendment would injure the

protestant by allowing the permit holder to develop and use

-
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water which is otherwise impossible for use by the permit
holder under the conditions of the present permit. Although
such contemplated use would be non-consumptive if the amendment
were approved, to permit the amendment and the use would also
injure the Protestant and reducing the quality of water
available to this protestant under Permit No. 36-7085.

9. Since permit holder has not filed final plans
with the Department with the application for amendment, and
protestant should also have an opportunity to review such plans
and submit additional data in opposition thereto.

WHEREFORE, petitioner requests the Department to deny
the application to amendment for Permit No. 36-7072.

PARRY, ROBERTSON, DALY & LARSON

i A Vossocr

Attorneys for Petitioner

STATE OF IDAHO )
) ss.
County of Twin Falls )

ROBERT H. BRAILSFORD, being first duly sworn on oath,
says:

That he is the protestant to the Application to Amend
Permit No. 36-7072 in the foregoing action; that he has read
the above and foregoing Petition, knows the contents thereof,
and states that to his best information, knowledge and belief

that the facts contained therein are true.

7

ROBERT H. BRAILSFORD

SUBSCRIBED and SWORN to before me this 5/57  day

of ’fét?’ , 1978.
<:§;;;:;4; /7{ /ééZS&%a C ¢

NOTARY PUBLIC F IDAHQ
Residing at <ff%54;~‘rkapz?/:
-3




BEFORE THE DEPARTMENT OF WATER RLSOURCES
OF THE
STATE OF IDAHO

In the Matter of Protest Against Approval)

)
of Application for Amendment No. 36-7072 )

)
in the name of Ken Ellis, President of ) NOTICE OF CONFERENCE AND/OR HEARING

S A

Valley Trout Farms, Inc.

On May 8, 1978, Ken Ellis,; President of Valley Trout Farms, Inc., filed
with the Department of Water Resources an amended application to appropriate the
waters of the State of Idaho. On June 2, 1978, the Department received protests
against approval of said application from Robert Brailsford.

The Department has set the matter of protest for conference and/or hearing for
Thursday, September 14, 1978, at 10:00 a.m., in the Gooding County Courthouse,
Gooding, Idaho. Any hearing will be held in accordance with the Rules and Regulations
of the Idaho Code and adopted Rules of Practice and Procedure of the Department of
Water Resources. Opportunity shall be afforded all parties to respoﬁd and presgent
evidence and argument on all issues involved.

Any party desiring the taking of stenographic notes by a qualified court
reporter must request such in writing at least five (5) days before the date set
for hearing and must submit to the director the name of a qualified reporter who
is available on the date set for hearing. The party requesting the reporter shall
bear the expense of the reporter's attendance fees. A taped record of the proceed~
ings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant or
protestant may allow the Department without prejudice to dismiss the protest

or the application. Any and all cost incurred by reason of such non-appearance may

be assessed against such non-appearing parties.
Dated this 31st day of August, 1978.

¢ ;? L = / ’
7 o ?,(f’f,«, é 4 A ,wwéa___k*_m
NS

Loren 0. Holmes
Southern Region Supervisor
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TN W TeTe:

JOHN A. ROSHOLT Department of DR
Parry, Robertson, Daly & Larson @Mmmﬁ%?d%%wammmw
P. 0. Box 1906

Twin Falls, Idaho 83301

Telephone: (208) 733=3722

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

X k% kK k% Kk k& %k

In the Matter of )
) PROTEST OF APPLICATION FOR
)

Permit No. 36~7072. AMENDMENT TO PERMIT NO. 36-7072

x &% k % Xk Kk %

COMES NOW Robert H. Brailsford, by and through his
attorneys Parry, Robertson, Daly & Larson, and pursuant to the
provisions of Idaho Code §42-211, protest the application for
amendment to Permit No. 36-7072 as follows:

1. Your petitioner is the owner of approved Idaho
Water Permit No. 36-7085 which entitles petitioner to the use
of certain waters from Bickel Springs in Gooding County for
irrigation and fish propagation purposes with a priority date
of December 11, 1969.

2. Permit No. 36-7072 was originally issued with a
priority date of July 17, 1969.

3. The above two permits 36-7085 and 36-7072 were
the subject of a contested hearing which resulted in an order
of the Department on November 9, 1970. The District Court
affirmed the Department's position.

4. Protestant has previously requested that Permit
No. 36-~7072 be cancelled pursuant to Idaho Code §42-302 by

petition filed with this Deparmtent in April of 1978.
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5. Permit No. 36-7072 indicates that the intended
place for the beneficial use of the water is the Northwest
Quarter of the Northwest Quarter of Section 8, Township 8
South, Range 14 East, Boise Meridian, Gooding County, Idaho.
The property is also known as Lot 1 of the said Section 8.
This Application for Amendment to the place of use was filed
with the Department in May, 1978.

6. Your protestant will be injured within the
definition of Idaho Code §42-211 if this amendment to the
change in place of use is allowed, because your protestant is
entitled to rely on the conditions as they existed at the time
Permit No. 36~7085 was issued. The permit holder is presently
proceeding beyond his permit authorization and a continuation
or an approved amendment constitutes injury to the protestant.

7. Since the 9th day of November, 1970, the appli-
cants have had some 7% years in which to develop pursuant to
36-=7072. They developed raceways in the Nw% of the Nwy of
Section 8, Township 8 South, Range 14 East, Boise Meridian.
Application #36-7121 was also filed to use other waters at the
same location. The right of permit holders to use the natural
estuary was denied by the Idaho Supreme Court in the case
decided in 1977. These court decisions render water use in the
NwYy Nwy of Section 8, Township 8 South, Range 14 East, Boise
Meridian, impossible under Permit No. 36-7072. The Idaho

Supreme Court in Lemmon & Standal v. Hardy & Kaster, 95 Idaho

778 (1974), is precedent for advancing the priority date for
Permit No. 36-7072 to the date of the Application for Amendment
Protestant is entitled to rely on the possibility that permit
holder could not develop pursuant to the originally filed
permit.

8. The approval of the amendment would injure the

protestant by allowing the permit holder to develop and use

-
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water which is otherwise impossible for use by the permit
holder under the conditions of the present permit. Although
such contemplated use would be non-consumptive if the amendment
were approved, to permit the amendment and the use would also
injure the Protestant and reducing the quality of water
available to this protestant under Permit No. 36-~7085.

9. Since permit holder has not filed final plans
with the Department with the application for amendment, and
protestant should also have an opportunity to review such plans
and submit additional data in opposition thereto.

WHEREFORE, petitioner requests the Department to deny
the application to amendment for Permit No. 36-7072.

PARRY, ROBERTSON, DALY & LARSON

Bd«ﬂ 4 @f”‘”‘f’

Attorneys for Petitioner

STATE OF IDAHO )
) ss.
County of Twin Falls )

ROBERT H. BRAILSFORD, being first duly sworn on oath,
says:

That he is the protestant to the Application to Amend
Permit No. 36-~7072 in the foregoing action; that he has read
the above and foregoing Petition, knows the contents thereof,
and states that to his best information, knowledge and belief

that the facts contained therein are true

ROBERT H. BRAILSFORD ; 5

SUBSCRIBED and SWORN to before me this 3457  day

of /94?’ , 1978.
?;M / 434@ c?

NOTARY PURLIC IDAHO
Residing at ‘fjffigﬁn —alls
-3




BEFORE THE DEPARTMENT OF WATER RiISOURGES
OF THE

STATE OF IDAHO

In the Matter of Protest Against Approval)

)
of Application for Amendment No. 36-7072 )

in the name of Ken Ellis, President of NOTICE OF CONFERENCE AND/OR HEARINC

e N

Valley Trout Farms, Inc.,

On May 8, 1978, Ken Ellis, President of Valley Trout Farms, Inc., filed
with the Department of Water Resources an amended application to appropriate the
waters of the State of Idaho. On June 2, 1978, the Department received protests
against approval of said application from Robert Brailsford.

The Department has set the matter of protest for conference and/or hearing for
Thursday, September 14, 1978, at 10:00 a.m., in the Gooding County Courthouse,
Gooding, Idaho, Any hearing will be held in accordance with the Rules and Regulations
of the TIdaho Code and adopted Rules of Practice and Procedure of the Department of
Water Resources. Opportunity shall be afforded all parties to respoﬁd and present
evidence and argument on all issues involved.

Any party desiring the taking of stenographic notes by a qualified court
reporter must request such in writing at least five (5) days before the date set
for hearing and must submit to the director the name of a qualified reporter who
is available on the date set for hearing. The party requesting the reporter shall
bear the expense of the reporter's attendance fees. A taped record of the proceed~
ings will be maintained for the appeal period.

Failure to appear at the time and place set for hearing by the applicant or
protestant may allow the Department without prejudice to dismiss the protest
or the application. Any and all cost incurred by reason of such non-appearance may
be assessed against such non-appedring parties.

Dated this 31st day of -August, 1978.

Apbon (7 THmdlee

Loren 0. Holmes
Southern Region Supervisor










130 N, BROADWAY p PHONE 208 543-8268

ROBERT C. WEAVER

ATTORNEY AT LAW

BUHL.IDAHO 83316 iﬁ E @E U w E m}

May 26, 1978 =R
WAY S0 1978

Department of Water Resoutces

State of Idaho

Department of Water Resources
373 West Franklin

Boise, Idaho

Attention: Mr. Glen Saxton

RE: Transfer of Agquaculture
Permit No.: 36-7072

Dear Mr. Saxton:

You had called requesting information on the
work done prior to and after purchase of the Aquaculture
property by Valley Trout Farms, Inc.

Substantially all of the water in said permit

in Section 6 of the application have been placed..to:beneficial
use in the area of the estuary in Section 8 which has been
subject to litigation with Judge Willis Ritter. Were it not
for that still pending litigation, Aquaculture would doubtless
have received a water license.

Agquaculture had further placed cement raceways
in another portion of Section 8. They had further built a
processing plant and cold storage facility in the neighborhood
of the cement raceways, head canals had been constructed to
pickup the waters that flowed through the raceways constructed
in the estuary all of this work was completed prior to transfer
to Valley Trout Farms, Inc.

When Valley Trout Farms, Inc., purchased the assets
of Aquaculture it was a total buy out of that company including
the assumption and payment of all the debts of Aquaculture, Inc.

Since Valley Trout Farms, Inc. has purchase said property
they have prepared some ground for additional raceways but have
not constructed raceways and diverted any additional waters.




Page # 2

State of Idaho

Department of Water Resources

RE:  Transfer of Agquaculture
Permit No. 36-7072

May 26, 1978

Any additional raceways Valley Trout Farms, Inc.,
expects to construct will be pursuant to an application for
amendment of this permit with the Department.

I certainly hope this adequately explains the
transfer and actions prior to and after the transfer.

If you have any questions concerning this, please
contact me or Mr. Ken Ellis of Valley Trout Farms, Inc.,
at 543 ~ 8244.

Sincerely yours,

Weaver
RCW/jms
cc: Mr. Kenneth Ellis
President
Valley Trout Farms, Inc.
Route # 3

Buhl, Idaho 83316



STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

SOUTHERN REGION
John V. Evans 1041 Blue Lakes Blvd. North
Governor . Twin Falle, Idaho 83301
C. Stephen Alired (208) 734-3578

Director

i 34,_70’(1

May 26, 1978

Mr. Bob Fleenor

Department of Water Resources
373 West Franklin

Boise, ID 83720

Re: Telephone Conversation with Ken Ellis Regarding 36-5-10, 36-5-~11, &
36-5-12

Dear Mr. Fleenor:

On the above date I talked with Ken Ellis regarding the review of the
above~numbered applications for a stream channel alteration. He said
upon request of the Department he was planning on submitting more detailed

plans regarding the above-numbered stream channel alteration applications
and application for Amendment of Permit No. (36-7072.7

He also stated that the Supreme Court gave him a stay of execution on re-
storing the estuary and that approval of stream channel alteration appli-
cation No. 36-S-11 by the State agencies under the Stream Channel Protec-
tion Act would satisfy the Court's requirements for restoration of the
_.estuary. He stated that it would be some time next week before the plans
detailing the stream channel alteration proposals could be prepared. He
asked that we postpone our on-site review until these plans are submitted.

I will notify you when we receive the detailed plams.
Sincerely,

Terry G. Blau
Acting Southern Region Supervisor

TGB:sm

Same Letter to: Dept. of Lands
Dept. of F & G, Jerome
Dept. of H & W, T. F.
U.S. Fish & Wildlife Service






§tote of ldaho

DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

\ , . -
JOHN V. EVANS \f ‘ J : Mailing address:
Govemor a o Statehouse
Boise, idaho 83720

C. STEPHEN ALLRED MAY 17 1918 (208) 384-2215

Director

riment of Water Respurc&
Depasgumem District Offica

May 12, 1978

Re: Permit No. 36-7072

Robert C. Weaver
Attorney at Law
130 N. Broadway
Buhl, Idaho 83316

Dear Mr. Weaver:

Returned is the application for amendment, plans and check in the amount of
$10.00 which was recently submitted to the Department.

From a review of Permit No. 36-7072 it appears that the owner of the permit
is Aquaculture Industries, Inc. The amendment, however, was submitted in the
name of Ken E11is, President of Valley Trout Farms, Inc. It appears there
should be an assignment from Aquaculture Industries, Inc or some evidence for
our files describing the ownership of the permit by Ken E11is of Valley Trout
Farms, Inc.

The application for amendment then should be resubmitted for consideration
together with the evidence of ownership.

If you have questions concerning this matter, please contact this office.

Sincerely, f

L. GLEN SAXTON
Chief, Operations Bureau

LGS:jfr

Encl: amendment, plans
Check No. 92-274 for $10.00






May 12, 1978

Re: Permit No. 36-7072

fobert C. Weaver
Attorney at LAw
130 N. Broadway
Buhl, Idaho 83316

Dear Mr. Weaver:

Returned is the application for amendment, plans and check in the amount of
$10.00 which was recently submitted to the Department.

From a review of Permit No. 36-7072 it appears that the owner of the permit
is Aquaculture Industries, Inc. The amendment, however, was submitted in the
name of Ken E1lis, President of Valley Trout Farms, Inc. It appears there
should be an assignment from Aquaculture Industries, Inc or some evidence for
our files describing the ownership of the permit by Ken Ellis of Valley Trout
Farms, Inc.

The application for amendment then should be resubmitted for consideration
together with the evidence of ownership.

If vou have questions concerning this matter, please contact this office.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:ifr

Encl: amendment, plans
Check No. 92-274 for $10.00



May 12, 1978

Re: Permit No. 36-7072

Mr. John Rosholt

PARRY, ROBERTSOMN, DALY & LARSON
P.0. Box 1906

Idaho First National Bank Building
Twin Falls, Idaho 83301

Dear Mr. Rosholt:

The Department acknowledges receipt of the Petition submitted pursuant to
provisions of Section 42-302, Idaho Code, for cancellation of the above
referenced permit.

The Department has also recently received an application for amendment from
Ken E11is, President of Valley Trout Farms, Inc. The Department has returned
the amendment and has asked for evidence of ownership of the permit by Valley
Trout Faems, Inc. Since this matter 1s pending, I anticipate that the
provisions of Sec. 42-303, Idaho Code, related to the petition for cancellation
will not be immediately pursued by the Department.

If you have questions concerning this matter, please contact this office.

Sincerely,

L. GLEN SAXTONM
Chief, Operations Bureau

LGS:jfr




13, .« BRUADWAY : PHONE 208 543-8268

ROBERT C. WEAVER

ATTORNEY AT LAW
BUHL, IDAHO 83316

May 5, 1978 E@EBME@

S~

MAY 8 1978

Department of Water Resources

Department of Water Resources
373 West Franklin
Boise, Idaho

RE: Permit No. 36-7072
Gentlemen:

Enclosed please find Application For Amendment for
the above entitled permit and this firms check in the amount
of § 10.00 to cover the costs of filing.

A plan of construction was submitted to Mr. Bob
Fleenor in Boise, Monday, May 1, 1978 showing the change in
place of use.

At that time Mr. Fleenor suggested that in addition
to the submission of plan, an Application for Amendment
to the Permit should be made because of a change in a place
of use.

The points of diversion remain the same as on the
original permit as well as the point of final discharge for
the majority of the waters. The proposed plan was submitted
on maps having topographic relief, in order for the Department
to see that the existing series of falls from Bickle Springs ¢
shall remain intact under the proposed plan. Raceways )
shall be constructed in such a manner that the water upon
discharge shall be picked up and diverted to the water falls
as before. Then the waters are picked up once again by
head canal and transported to raceways in Lot 1 of Section 8
in accordance with the original permit.

The amendment further shows the change in location
and size of the raceways in the area of the estuary in
litigation. The proposed plan of restoration of this estuary
has been submitted to the Department under separate letter
and Application for Stream Channel Alteration. The proposal




Page # 2

Department of Water Resources
RE: Permit No. 36~7072

May 5,-1978

is to restore the estuary as near as practical to its original
boundaries in accordance with the Decree from the District
Court in Ritter vs. Standal et al. Because the District Court
did not delineate the manner in which restoration was to occur
T am hopeful approval by the State of Idaho for the stream
channel alteration will give Valley Trout Farms the needed
authority for restoration by virtue of the approved stream
channel permit.

Also submitted under separate letter are two
additional Applications to Alter Stream Channels. Both of
these Stream Channel Alteration Applications are for the
purpose of collecting waters in a head canal from the various
springs shown as points of diversion on the original permit.
Said head canals will be constructed at least partially on
what could be considered the natural channel.

It further will be necessary in some areas to fill
in the natural channel for constructing raceways. This should
not be determinantal as the entire waters of the natural channel
have been appropriated under the permit and will be diverted
from what historically has been the natural channel.

In the event the Application for Amendment is not
approved and the applicant is restricted to Lot 1 of
Section 8 ‘on the original application, the same stream channel
alterations should still be necessary although some modifications
might have to be made as it is Valley Trouts intention to
divert the waters in the same manner under the old applications.

I hope this letter clarifys all of the changes

requested. If there are further guestions please feel free
to contact me at the above address.
Sincerel

Ly YV YOours,

‘ Robert C. Weaver

RCW/jms



June 29, 1973

. Mr, Lloyd J. Walker

. Law Offices

_Walker, Depew & Kennedy

~ Bank of Idaho Building
?. 0. Bﬁx 23

- in Falls, Idaho 83301

 Re: ?grmitz§§;23§f§§?§;ﬁ§§uaeulenre Industries, Inc.
ar Lloyd:

This is in reply to your letter of June 13, 1973, requesting the concurrence of thi#
_office in the sale of the common stock of Aquaculture Industries, Inc., to Marine

! ?%atein, Inc,

| Initially, when the permit was issued, we were concerned about the element of gpecu~
~ lation on the part of the two applicants, George Lemmon and Norman Standal. In
~ filing the application, they represented that they were capable and prepared with
their own means and resources to develop the facilities for use of the entire flow of
. water under that permit and that they had every intention of doing so. This, of
. course, has not been the case. In approving the assignment from the original
applicants to Aquaculture Industries, Inc., we agreed that so long as Lemmon and
Standal remained stockholders and officers of the company, that we had no reason to
bject to the transfer. The water right is now in the name of Aquaculture Industries,
~Inc., and it is my understanding that it will remain in thet ownership. Therefore,
even though I am personally not in favor of the sale and am convinedd that such pro-
posed sale further demonstrates the speculation and insincerity on the part of the
original applicante, I am advised that there is no legal badie for our objecting to
it. I would therefore advise that this office would not oppose the sale which you
have suggested. _ |

Very truly yours,

R. KEITH HIGGINSON
Director

- BKH:mjl




My, Leon Smith, Jr.
Attorney at Law
Baw 508

Falls, Tdabho 823301
Re: Application for Permit Ho. §g;§§z}

e, Smith:

r recent televhone call supgested that we respond concerning a proposal for a sale
. of all common stock of Aquaculture Industries, Inc., to some other organization. As
i ypu are aware, this permit was {gsued with the condition that it nof ba assioned

L the written consent of this offica and that we would consider any attempt to
- it as an indication that 1t was obtained £or speculative purposes.

A January, 1971, we wrote to Messra. Standal and Lemmon in connection with their

_proposal to assign the application to Aduaculture Tndustries, Inc. A copy is enclosed

~F6r vour information. As indieated in that letter, it was our feelins that the appii-
cation mmuast remain in the ownership of Messrs. Standal and Lermon, either peraonally

or as major stockbolders in the corporation which owns the fish rearing facilities,

~ s would interpret any attempt to sale all the common stoch of Aguaculture Industries,
Tnc,, as an attempt of Standal and Lemmon to divest themselves of anv further oblization

" ﬁ’caa&ectiea with the completion of construction of works and application of water to

eneficial use. Therefore, unless you can show otherwise, this office would not approve

he type of transfer that you are contemplating.

You also inquired as to the present assignees of Parmit Wos. 36-7068 and 36-7069, Our
“yecords show that these permits are currently held hy Mr. Bonald J. Binze of 232 Locust
Street Horth, Twin Falls, Idaho.

Very truly vours,

R. KEITH HIGGINSOH
hirector

BEH:mil

Fnclosure




November 1, 1972

Norman S. 'Standal and George H. Lemmon
Star Route
88, Idaho 83314

g

Re: Application for Permit No. 36-7121
ntlemen:

will appreclate being advised of the current status of construction of the fish
cility under your Permit No.<§5:z§i2. This office has withheld action concerning
Jour subsequent filing 36-7121, because we understood that there was litigation
between yourselves and Judge Willis Ritter over access to the property and other
tters. There was also some.question in our minds as to whether you would complete
[3 nstruction of the project as proposed under the original filing, thereby necessi-
ting this additional water from Judge Ritter's property.
I will appreciate being informed as to the status of the litigation and the project
facilities construction, giving the size of the ponds completed and remaining work
to be done so that we may know what further action to take concerning this matter.,

eap)

TRy

ery truly yours,

. KEITH HIGGINSON
Director

RKH:mil




36-7072 - - Ren Ellis, President of Valley Trout Farms, Inc.

Courtroom, Gooding County Courthouse, Gooding, Tdaho

September 14, 1978 - 10:00 a.m.
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¢ STATE OF IDAHO i
DEPARTMTNT OF WATER RESOURCES E@ E HWF @

APPLICATION FOR EXTENSION OF TIME

NOV 19 1975
State of New Hampshire ) Department of Water Resources
County of Rockingham ) Permit Nos-whke‘gl‘—%‘f%m
John Giannetti, President of
Aquaculture Industries, Inc. of _Box 326, Hagerman
(name) (address)
State of Idaho , being first duly sworn, upon his cath deposes and says:

Aquaculture Industries, Inc. 7
That ke /As the holder, or the duly authorized agent of the holder *, of Permit to

Appropriate the Public Waters of the State of Idaho No. 36-7072 .

That under the terms and conditions of said permit, work thereunder was required

to be completed on or before December 1 , 19 75
Agquaculture Industries, Inc.

That ¥e'has heretofore performed the following work described under said permit:
Constructed a collection and diversion work and several raceways

for fish cultivation where water is to be beneficially applied.

c Costing $ 347,840 00
Aquaculture Industries, 1Inc. L ] .
That ke/is unable to complete the remainder of the work within the required time for

the following reasons, to-wit: See Attached Sheet

Wherefore, he asks that the Department of Water Resources extend the time for the

completion of obligations under said permit to one year after , 19 TR
the Supreme Court files its opinion in Ritter.

/ ' (signature) *
Subscribed and sworn before me this .3 /<t day of October
) ;’”///T/” AR da
seal L5/N<5{:1 vy Pubiic residing at =

Derry, New Hampshire 03038

My tommission expires 9/23/78

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, A. KENNETH DUNN , Director of the Idaho Department of Water Resources,

hereby approve the above application for extension of time. The time within

which to submit proof of beneficial use of water has been extended to December 1, 1978.

Witness my hand this é day of November , 19 75,

A. KENNETH DUNN
Administrator, Operations Division

* IF OTHER THAN HOLDER, Power of Atforney must be supplied. Forms are available
through the Department of Water Resources, State Capitol, Boise, Idaho 83720.

{
i
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IN THE DISTRL.. COURT O 15 FIF'M JUDICe 1 DISTRICT
IN AND FOR JHE COUNTY OF GOODING, STATH OF JDANO

W. W. RITTER and :
MARJORILE K. HULL,

Plaintiffs,

vVS. DECREL
NORMAN S. STANDAL, Civil No. 14752
GEORGE H. LEMMON and :

AQUACULTURE INDUSTRIES, INC.
a corporation,

.

Defendants.

This matter having come on for trial before the above
entitied court, with the Honorable Sherman J. Bellwéod,
judge thereof presiding, commencing on October 1, 13974, and
the plaintiffs having appeared through their attorneys of
record, Bert Larson of Twin Falls, Idaho, and Edward W.
Clyde of Salt Lake City, Utah, who was admitted to practice
before the court for this case only, and the defendants having
appeared through their attorneys of record, Lloyd J. Walker
and James Kennedy, of Twin Falls, Idaho, and the court having

’entergd Findings of Fact and Conclusions of Law,
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGIED AN
" DECREED: |

1. That the defendants should be, and- they are, herecby
enjoined from maintaining their fish ponds and any dams within
the natural channel and estuary to the ordinary high water
mark thereof, which channel is the subject matter of this
action{ and it is heréby ORDERED that the defendants remove
the dams and obstructionstherefrom, and restore the channel
as near as is practical to its original condition within six
months from the date hereof.

2. That the plaintiffs should be awarded their costs
incurred herein.

A,
Dated this,Zjé;a&Y of February.

BY THE COURT:

"moan ' /// ' ,‘7/.47 ;
- Nf—lédddé%hﬂﬂégzumﬁ{QQZ%%PfQQ\\

S SEAN-RN
' Judge

S N S S— - o S ——— \‘
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~ STATE OF TIDAHO
DEPARTMENT OF WATLER RESOURCES

APPLICATION FOR ENTENSION OF TIME

ATTACHED SHDET

On July 27, 1971, W. W. Ritter and Marjorie K. Hull

‘brought suit against Norman S. Standal and Geoxrge 1II. Lemmen,

applicant's predecessors in interest, in the District Court
of the Fifth Judicial District of the State of Idano in and

for the County of Gooding, Case No. 14752. Iin this action,
Plaintiffs sought to enjoin Defendants from constructing
additional raceways for fish cultivation and requested the

Court to enter an order reqguiring Defendants to remove race-

ways already completed. These raceways were where applicant

was either applying or intending to beneficially use the water
under Permit No. 36-7072. On February 14, 1975, the District
Court granted judgment in favor of Plaintiffs, enjoined Defendants
and applicant from constructing anymore raceways and oraered
Defendants and applicant to remove all raceways already con-
structed. A copy of this Decree is attached as Exhibit "A".

On July 1, 1975, applicant appealed this decision to the Tdaho
Supreme Court where the matter is now pending. See Exhibit "B"
attached.




DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO

)

) CERTIFICATE OF MAILING
COUNTY OF ADA )
)

I HEREBY CERTIFY that I have on this date served a true and
correct copy of the foregoing MEMORANDUM DECISION AND ORDER by depositing

a copy thereof in the United States mail postage prepaid and addressed to:

Ken E11is, President ~ Robert H. Brailsford
Valley Trout Farms, Inc. ' 1964 Filer Avenue
Route 3 Twin Falls, ID 83301

Buhl, ID 83316 -

Robert C. Weaver, Attorney

130 North Broadway

Buhl, ID 83316

John A. Rosholt

PARRY, ROBERTSON, DALY & LARSON

P. 0. Box 1906
Twin Falls, ID 83301

Dated this /ggtbthay of January , 1979

On this [ 9 day of January , 1979 , personally

appeared before me the signer of the above instrument, who duly acknow-

Tedged to me that e (she) executed the same.

Lty Mlow Loilon

NotarVy Public
Residing at

11-25-8 2—

My commission expires




January 19, 1979

Ken Ellis, President
Valley Trout Farms, Inc.
Route 3

Buhl, ID 83316

Dear Mr. Ellis:
Re: Permit No. 36-7072 -- Application for Amendment

Enclosed is a copy of the approved Application for Amendment on Permit
No. 36-7072 along with a copy of the Memorandum Decision and Order.

Any person who does not agree with the decision of the Director may
request a rehearing before the Director within 20 days or mav appeal
directly to the district court within 60 days of the date of the
decision.

Enclosed is a copy of the approved extension of time request submitted
in connection with the above referenced permit. The time within which
to submit proof of beneficial use of water has been extended to December
1, 1983.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

Enc: Copny of Amend. w/ Mem. Dec. & Order
Ext. of Time

cc: Robert C. Yeaver
Robert H. Brailsford
John A, Rosholt
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December 8, 1978

Robert Brailsford
1964 Eiler Bvenue, East
Twin Falls, 1D 823

Dear Me. Brailsford:

Re: letter dated Hovember 21, 1972 with referenced to Permits No. 36-7022
and 35-7085,

this office acknowledaes receint of your letter dated November 21, 1978
regarding the above referenced permits.

Yaa? letter indicated there has been total disregaré by the holder of Permit
No. 36-7072 of the conditions of approval in the order signed November 9,
1970 by R, Keith Higainson, specifically paragraph 5, Section B and C.

Paragraph 5, Section B requires the installation and maintenance of permanent
measuring devices at the point of diversion and point of effluent discharge.
The measuring devicesinstallation must be accomplished on or before the date
proof of beneficial use is submitted. To date, proof of beneficial use has
not been submitted. The holder oi Permit No. 36-7072 has applied for exten-
sions of time, one of which is pending before thﬂ Department as indicated in
my Hovember 15, 1978 letter.

The disregard of paragraph C which vou refer to in your letter appears to have
&aeﬁ addressed in the history of private litigation whach involves Permit Ho.

anc@ it ggsears there may be on-going litication in the matter, it would be
inappropriate for the Department to follow the action suggested in the last
paracraph of vour lettfer.

Parsonnel of our Southern Reg%ana} office in Twin Falls have vistted the site
saveral times, particula®ly in relation to the Department's Stream Channel
Protection Act and are generally familiar with the development under Permit
&@ 36-7072.
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NHovember 15, 1978
| A 26-T0%2

Robert Braiisford
1748 Dora Drive
Twin Falls, ID 83301

Dear Mr. Brailsford:

In response to Mr. Rosholt’$ letter and request of January 23, 1978, this
office is forwarding a copy of a request for extension of time in connection
with the above referenced permit. ;

The Department will receive the recuest as timely filed but proposes to
withhold action on the request untid the following matters are resolved:

1. Petition for cancellation of Permit No. 36-7072
filed on April 28, 1973.

B
L 3

Protest of application for amendment on Permit
Ho. 36-7072 filed on June 1, 1973,

If this office can be of further assistaoce, please contact us.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LES:rf

Enc:




Robert Brailsford
Page 7
December 8, 1978

1 hope I have satisfactorily addressed your inguiry.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LES vt




1964 Piler Ave., East
Twin Falls, Idaho 83301

November 21, 1978
L. Glenn Saxton
Chief, Operations Bureau
Department of Water Resources

1D m
J g@ Z]%?F .
YT
State of Idaho fidi

No
373 W. Franklin St. ¢ % 978
Boise, Idaho 83720 5&m%{ofw
31‘9/;;9?
QUnr»

Dear Mr. Saxton:

As I am the holder of Approved Permit #36-7085 and as such
filed the petition for cancellation of Permit #36-7072 and pro-
tested the application for amendment on Permit #36-7072, John
Rosholt referred your letter of November 15, 1978, to me for my
consideration and comment.

I would like to point out that the history of Permit #36-7072
has been one of continued legal infractions as determined by
decisions of both the Fifth District Court in Rupert (Idaho) and
the Idaho Supreme Court. The holders of Permit #36-7072 have used
all legal avenues open to them to delay, the implementation of the
decisions of the courts and while d01ng this they have proceeded
to expand the construction of facilities to use the water filed on
under Permit #36-7072 and Permit #36-7085. This action has been
taken in complete disregard of the order of the Director of Water
Resources, R. Keith Higginson, of November 9, 1970. I draw your
attention to Section 5, paragraphs B and C of that order.

The present holders of Permit #36 7072 proceeded to encroach
on a public stream without a permit from the Department of Water
Resources and desisted only after a protest of this action was made
by me, the holder of Permit #36-7085.

The history of the implementation of Permit #36-7072 has been
one of complete disregard of the decisions of the courts and the
orders and regulations of the Department of Water Resources.

I would invite the Department to send a qualified representa-
tive to observe the past and ongoing construction activities of
the holders of Permit #36-7072 and I concur with the decision of
the Department to withhold action on the application of the holders
of Permit #36-7072 for an extension of time until matters related
to this permit are resolved by the Department.

I request that the Department order the holders of Permit
#36-7072 to cease using the waters covered under this permit because
for eight years they have failed to comply with the orders and regu-
lations of the Department of Water Resources.

Sincerel
RB/mef Robert Brailsford i7f4§;z¢//&7

cc- John Rosholt
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Hovember 15. 1978

Valley Trout Farms

c/o Renneth Ellis

Route 3

Buhl, ID 83316

Dear Mr, Ellis:

Re: Permit No. 36-7072

This office acknowledges receipt of the request for extension of time
filed in connection with the above referenced permit.

The Department will withhold action on the request until the following
matters are resolved:

1. Petition for cancellation of Permit HNo. 36-707Z
filed on April 28, 1975,

2. Protest of application for amendwent on Permit
No. 36-7072 filed on June 1, 1978,

If this office may be of further assistance., please contact us.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf




November 15, 1979

John Rosholt

PARRY, ROBERTSON, DALY & LARSOHN
Attorneys-at:baw

P. O, Box 1906

Twin Falls, ID 83301

Oear Mr. Rosholt:
Re: 36-7072
In response to your letter and request of January 23, 1978, this office

is forwarding a copy of a request for extension of time in connection
with the above referenced permit.

The Department will receive the request as timely filed but proposes to
withhold action on the request until the following matters are resolved:

1. Petition for cancellation of Permit No. 36-7072
filed on April 23, 1973,

2. Protest of application for amendment on Permit
No. 36-7072 filed on June 1, 1978.

If this office may be of further assistance, please contact us.

Sincerely,

L. GLEN SAXTON
Chief, Operations Bureau

LGS:rf

Ene: 1




130 N. BROADWAY PHONE 208 543-8268

ROBERT C. WEAVER

ATTORNEY AT LAW

BUHL., IDAHO 83316

October 25, 1978

Department of Water Resources
1041 Blue Lakes Blvd. North
Twin Falls, Idaho 83301

Re: Valley Trout Farms, Inc.
Gentlemen:
Pursuant to your letter, please find enclosed a
Request for Extension of Time with regard to Valley Trout

Farms, Inc., Permit No. 36-7072.

%}gggigly yours,
{ J

5, {,&,\\ W
. .

[
.

ROBERT C. WEAVER
RCW:sh

Enc.
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~/ 130 N. BROADWAY PHONE 208 543-8268

ROBERT C. WEAVER ~ P
ATTORNEY AT LAW /SD;_(_D LL:!,J LL‘
BUHL, IDAHO 83316 . . i ﬂ$“
i::)\,} %T: “\M = j; / :
a L‘:: @ [ u
October 6, 1978 ocT 11 1978

Department of Water Resources

Mr. Robert Fleenor
Department of Water Resources
737 West Franklin

Boise, Idaho

Re: Application of Change of Place of
Use, Permit No. 36-7072 and Petition
to Cancel Permit No. 36-7072 by
Robert Brailsford

Dear Mr. Fleenor:

With regard to the abowe captioned matter, please
find the brief of valley Trout Farms, Inc., in support of
change of place of use and against cancellation enclosed
herewith for filing with the Department of Water Resources.

f; ROBERT C. WEAVER

RCW:sh

Enc.
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Department of Water Resources
STATE OF IDAHO, DEPARTMENT OF WATER RESOURCES

In the matter of
Application for Change of
Place of Use, Permit No.
36-7072 and Petition to
Cancel Permit No. 36-7072
by Robert Brailsford.

BRIEF IN SUPPORT OF CHANGE
OF PLACE OF USE AND AGAINST
CANCELLATION

This brief is submitted by Valley Trout Farms, Inc.,
in support of change of place of use and opposition to the

petition to cancel.

STATEMENT OF FACTS

George Lemon and Norman Standal originally applied by
application No. 36~7072 for 215 cubic feet per second of water
to be appropriated from Bickel Springs adjacent to the Snake
River. As a part of that application the points of diversion
requested were in the NW4% of the NW% of Section 8, the NEY% of
the NE% of Section 7, and the SE% of the SEY% of Section 6. The
use of the water was for a nonconsumptive use for fish propagation.
This application was approved by the Department of Water
Administration and was protested by Brailsford Brothers who had
filed a competing application, permit number 36-7075.

After the approval of the application, the matter was
heard in the District Court on appeal by the Brailsford Brothers.
Findings of Fact and Conclusions of Law were entered in which the
application was approved for 215 second feet of water. There
was an additional and tentative finding of the ability to apply
to beneficial use a total of 365 second feet of water. This would
include a subsequent application by Lemon and Standal for the
water filed upon under permit No. 36-7121. This matter was not
appealed to the Supreme Court and the application for 215 second
feet of water was approved with a priority date of July 17, 1969.

The application of Brailsford Brothers for 100 second

feet of water from the same or essentially the same sourc%g
f:@
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ROBERT C.
WEAVER

BUHL, {DAHO

also approved with their application date reverting to September
29, 1969.

Initially a plan for the construction of 27 ponds were
included. Said ponds would have filled the entire estuary in an
area now involved in the Ritter lawsuit. Those construction
plans admitted as part of the application for water permit were
approved.

Construction then began in the area in the Snake River
and several ponds were constructed and the waters applied to
beneficial use for fish propagation. Thereafter, a suit was
initiated by Willis Ritter on behalf of the State of Idaho
declaring the area in the estuary was a navigable estuary and
the applicants under permit No. 36-7072 should be enjoined from
the use of said estuary. At that time the action was brought
against not only Standal and Lemon but Aquaculture Industries,
the purchasers from Standal and Lemon. The District Court
held that the estuary was a navigable stream and the estuary
be restored to as near as practical its condition in 1969.

This matter was appealed to the Supreme Court of the State

of Idaho by Standal and Lemon's predeceasors in interest.

The Supreme Court affirmed and remanded to the District Court

at which time the applicants filed in the District Court a propos
plan of restoration for the estuary in question. The District
Court refused to accept the plan of restoration. Some plan was
necessary in order that the applicants could make the necessary
stream channel alterations.

At this time applicant, Valley Trout Farms, Inc.,
purchased the land and water rights from Aquaculture Industries.
Valley Trout Farms then filed an appeal with the Supreme Court
of the State of Idaho alleging that the District Court must allow

some type of plan for stream channel alteration be filed and




1
2 ;
approved by the Court. This matter is still pending in front of
’ the Idaho Supreme Court to be heard in the next regular session.
: In the meantime, Valley Trout Farms filed an application
° for a stream channel alteration in the proposed estuary area to
6 restore the stream channel in accordance with the plan proposed
! which was to make the stream channel navigable and to restore the
° stream channel. On approximately the same date the stream channel
° alterations were made, applicant Valley Trout Farms filed an
10 application for change of place of use. Said change and place
H of use was protested by the applicant on permit No. 36-7085,
2 Brailsford alleging he would be injuried thereby. Stream
18 channel alteration in the area of the estuary was approved
H by the Department of Water Resources approximately the lst
10 of September, 1978.
16
ARGUMENT
g It would appear that the protestant Brailsfords' argument
e to cnancel permit No. 36-7072 deals solely with injury sustainablpe
0 to him by reason of the application for change of place of use.
20 Substantially, the argument is that the original application was
2 for fish propagation in Lot 1 of Section 8 of applicant's land,
2 that applicant has had from November of 1970 until the present
2 time to construct and beneficially use said waters and it is
2 now impossible for the applicant, because of the Supreme Court
2 hearing, to place facilities on Lot 1 of Section 8 thereby renderfing
26 water use in said Section 8 impossible and the permit speculative
2 in nature.
28
Applicant, Valley Trout Farms, Inc., has received an
2 approval of the stream channel alteration in the area of the
30 estuary. This particular stream channel approval restores the
31 estuary to navigability and substantially the same water area
a2 as shown on the 1969 Soil Conservation Service aerial photograph.
33 '
34 -3~
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The restoration plan was shown on the applicant's application for
change of place of use. That proposed plan shows that the applic
still has an area of approximately 15 acres upon which to put
propagation facilities in Lot 1 of Section 8 which would not in
any way be a change in place of use from the original filing.
It has already been held by the Department in the original
protest of application No. 36-7072 that the applicant could
beneficially use this entire filing in the estuary area.
Applicant has filed on those springs in the SE% SE% of Section 6
and the NE% NE% of Section 7 and intends to bring the same
through the facilities in the estuary and beneficially use them
there. These waters would be used in the estuary area irregardle
of whether the application for a change of place of use is approv
by the Department. The waters would be nonconsumptively used
through this fish facility and returned to the Snake River at
the bottom of the estuary. Protestant Brailsford cannot use
the waters that flow from the estuary for fish propagation
purposes unless he would pump the same to his lands on the other
side of the river. His point of diversion on said waters is
at the spring area in said Section 6. He would therefore have
to change his point of diversion to the river level and Valley
Trout Farms submit the applications of Brailsfords were
speculative from the standpoint that Brailsfords were speculating
that application No. 36-7072 would fail, the permit would be
canceled and he would thereafter be allowed to use the points
of diversion at the spring level in Section 6 which would allow
him to syphon across the Snake River the waters in his permit.
Valley Trout Farms' application for a change of place
of use was made pursuant to the previous order of the Department
that any plans showing location and type of structures to be

installed and method of construction shall be first submitted to

-
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the Department for approval. The Department further requested
that all precautions be taken in the construction of the diversio
and hatchery to protect the public interest and the aesthetic
and recreational guality of the springs and stream channels.

In making application for the change of place of use, Valley
Trout Farms submitted said plans to the director and said plans
were, in all respects, taking into consideration precautions
were made in laying out and constructing the raceway facility.
By use of the waters in the SE% SE% of Section 6, the applicant
in no way interferred with the natural flow of the beautiful
falls in the Thousand Springs area. Waters would be returned
to the falls, picked up at the bottom of the falls and taken

by canal from there to the area of the estuary, beneficially
applied there and returned to the river as in the original
application.

Those same waters from Section 7 and Section 6 could
have been beneficially used in Section 8 at other locations than
the estuary. However, in order to use them in those areas
of Section 8, it would have been necessary for the applicant
to have completely eliminated three of the falls on the property.
It was certainly not the desire of the applicant to eliminate
the falls. Quite the contrary, the proposed plans will have
considerable additional expense in utilizing the waters in
such a manner as to enable the falls to flow in their natural
condition. On the other hand, if the permit of the protestant
Brailsfords' application were allowed the points of diversion
and his application would indicate that he would entirely
eliminate those falls in Section 6 by placing the water into
a pipeline and syphoning across the river. This diversion
would seem to be not in keeping with the previous order of

the Department on the 9th of November, 1970.

—5 -
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The use of Application No. 36-7072 was for non-
consumptive uses. The intended use and application for change of
place of use is still for nonconsumptive purposes, that of
fish propagation. The same waters used under the application
for change of place of use for fish propagation purposes would
be used for fish propagation purposes if the change and place
of use application were not approved. The waters would be
returned to the Snake River in the same area irregardless of
the change of place of use being approved.

The protestant has not come forward to show how he could
possibly be injured by the change of place of use. The point of
diversion for the waters will remain substantially the same.

The point of discharge will remain exactly the same, the only
difference being a change in the actual place of use of a portion
of the waters between the point of diversion and the point of
discharge. The use being nonconsumptive, the protestant cannot
be heard to say that the quantity of water is not going to be
substantially the same. The point of discharge is going to be
substantially the same. Clearly, the Department of Water
Resources has the authority to examine the record pursuant to
Idaho Code § 42-222 and may approve the change in whole or in
part provided the water rights of other parties are not injured
or does not constitute an enlargement in use of the original righ;

Graham v. Leek, 65 Idaho 279; Beecher v. Cassia Creek Irrigation

Company, 66 Idaho 1.

It would appear that both of the parties are in a
position to have burdens of proof placed upon them for both of
the separate proceedings. In the petition to cancel permit
No. 36-7085, the defendant Brailsford would certainly have the
burden of coming forward with sufficient evidence to show the

extent of his injury. Mountain Home Irrigation District v.

Duffy, 79 Idaho 435.
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The argument that the application should be canceled
because of the impossibility to place fish propagation facilities
in the estuary is without merit for two reasons.

First of all, the matter concerning the estuary is
still before the Supreme Court and any decision now by the
Department would be merely speculative as to the outcome of that
Supreme Court decision.

Secondly, the applicant has received the stream
channel alteration from the Department of Water Resources and
has shown on that same map submitted that there is sufficient
area in the estuary for the propagation of fish and the utilizati

to beneficial use of the 215 second foot filing.

The change in place of use applied for by the applicant

will not interfer or injure the subsequent appropriator in this
matter, Bob Brailsford or Brailsford Brothers. The use of water
for fish propagation is nonconsumptive in nature and the entire
permit is for nonconsumptive purposes. The waters from the fish
propagation facilities regardless of from the estuary in questioj
or from the areas of the change of place of use will have of

necessity have to be discharged at the place of discharge of

such water gquality standards as have been set by the Enviromental

Protection Agency administered by the Department of Health and
Welfare Environmental Services Division. These requirements are
set forth in the Idaho Code and must be complied with or the
applicant will be subject to sanctions imposed upon him by that
agency if final limitation standards are not met.

Therefore, if the point of diversion 1is the same,
the place of discharge is the same and substantially the same amq
of water is delivered to the point of discharge and of a quality
sufficient to pass the final limitation standards set by the

Environmental Protective Agency, the applicant fails to see

-7 -

on

unt




LAW OFFICE

ROBERT C.
WEAVER

BUHL, IDAHO

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

how the protestant in this matter could claim that he was injured
by the change of place of use.

Again, applicant feels it should be pointed out to
the Department that the applicant is in all respects complying
with the Department's wishes as set forth in that order of the
Department in November of 1970. That the proposed use will not
in any way effect the aesthetic qualities of the area in gquestion.
On the other hand, if the protestant Brailsford is allowed to
make use of his subsequent water applications, it would of
necessity totally eliminate the falls in the Thousand Springs
area on Section 6 which would not be in the best interests of

the public.

CONCLUSTION

The Department should continue application 36-7072 as
there is nothing in the record that would indicate that the
applicant has lost his right to continue to propagate fish in
the estuary area.

The Department should also allow the application for
change of place of use. The priority date should revert back
to the original filing date of the application. There is no
substantial injury to the protestant. There is no showing of
injury to the protestant and there is ample documention that
the water right is a nonconsumptive use and the waters would be
substantially capable of being delivered to the protestant in
accordance with his application.

Respectively submitted,

Robert C. Weaver

‘‘‘‘‘
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CERTIFICATE OF MATLING

I hereby certify that on the 6th day of October, 1978,
I served the foregoing Brief in Support of Change of Place of
Use and Against Cancellation by causing to be dpositied a copy
thereof in the post office at Twin Falls, Idaho, enclosed in an
envelope with postage prepaid addressed to:

Mr. John A. Rosholt

Parry, Robertson, Daly & Larson
Attorneys at Law
P. 0. BOx 1906
Twin Falls, Ig.-!

ROBERT C. WEAVER
Of Weaver and Dykas
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STATE OF IDAHO, DEPARTMENT OF WATER RESOURCES

In the natter of
Aspplication for Change of
e of Use, Permlt Ho.
36=7072 and Petition to
Cancel Permit No. 36-7072
by Robert Brailsford.

BRIE® AW SUPPORT OF CHANGE
OF PLACE OF UBE AND AGAINSBT
CANCELLATION

e R L T

Thiz brief is submitted by Valley Trout Farme, Inc.,
in support of change of place of use and opposition to the
petition to cancel.

STATEMENT OF PFPACTS

George Lemon and Norman Standal oviginally applied by
application Ho. 36-7072 for 215 cubic feet per second ¢f water
to be appropriated from Bickel Springs adjacent to the Bnake
River. Ag a part of that spplication the points of diversion

reguested were in the NWL of the NWY of Section &, the NIk of

the HEX of Section 7, and the 8BY% of the 5B% of Section 6. The

use of the water was for a nonconsumptive use for fish propagation.

This applicaetion was approved by the Deparitment of Water
Administration and was protested by Brailsford Brothers who had
filed a conmpeting application, permit number 38-7075,

After the approval of the application, the matter was
heard in the District Court on appeal by the Brailsford Brothers.
Findings of Fact and Conclusions of Law were entered in which the
application was approved for 215 second feet of water. There
was an additional and tentative finding of the ability to apply
to beneficial use a total of 365 second feet of water. Thls would
include a subgeguent application by Lemon and Standal for the

water filed upon under permit No. 36~7121, This matter was not

appealed to the Supreme Court and the application for 215 smecond

feet of water was approved with a priorvity date of Julv 17, 1969

The application of Brailsford Brothers for 100 seco

faet of water from the same or essentially the same sources
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also approved with their application date reverting to September
29, 1968,

Initially a plan for the construction of 27 ponds were
included. Said ponds would have filled the entire estuary in an
area now involved in the Ritter lawsuit. Those construction
plans admitted as part of the application for water permit were
approved.

Construction then began in the area in the Snake River
and several ponds were constructed and the waters applied to
beneficial use for fish propagation. Thereafter, a suit was
imiti&%@& by Willis Ritter on behalf of the Btate of Idaho
declaring the area in the estuary was a navigable estuary and
the applicants under permit No. 36-7072 should be enjoined from
the use of said estuary. At that time the action was brought
against not only Standal and Lemon but Aguaculture Industries,
the purchasers from Standal and Lemon. The District Court
held that the estuary was a navigable stream and the estuary
be restored to as near as practical ite condition in 1869.

This matter was appealed tc the Supreme Court of the State
of Idaho by Standal and Lemon's predeceasors in interest.

The Supreme Court affirmed and remanded to the District Court

at which time the applicants filed in the District Court a proposg

plan of restoration for the estuary in guestion. The District
Court refused to accept the plan of restoration. Some plan was
necessary in orxder that the applicants could make the necessary
stream channel alterations.

At this time applicant, Valley Trout Farms, Inc.,
purchased the land and water rights from Aguaculture Industrles.
Valley Trout Farms then filed an appeal with %ﬁ@yﬁmyrwm& Court
of the State of ldaho alleging that the District Court must allow

some type of plan for stream channel alteration be filed and
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approved by the Court. This matter is still pending in front of
the Idaho Supreme Court to be heard in the next regular session.

In the meantime, Valley Trout Farms f£iled an application
for a stream channel alteration in the proposed estuary area to
restore the stream channel in accordance with the plan proposed
which was to make the stream channel navigable and to restore the
stream channel, On approximately the same date the stream channe
alterations were made, applicant Valley Trout Farms filed an
application for change of place of use. Said change and place
of use wag protested by the applicant on permit Ho. 36-7085,
Brailsford alleging he would be injuried thereby. Stream
channel alteration in the area of the egtuary was approved
by the Department of Water Resources approximately the lst
aof Septenber, 1878,

it would appear that the protestant Brailsfords' argume
to cnancel permit Ho. 36-7072 deals solely with injury sustainable
to him by reason of the application for change of place of use.
Substantially, the argument is that the original application was
for fish propagation in Lot 1 of Section 8 of applicant's land,
that applicant has had from November of 1970 until the present
time to construct and beneficially use saild waters and it is
now impossible for the applicant, because of the Supreme Court
hearing, to place facilitles on Lot 1 of Section 8 thereby render
water use in said Section 8 impossible and the permit speculative
in nature.

Applicant, Valley Trout Farms, Inc., has received an
approval of the strean channel alteration in the arvea of the
estuary. This particular stream channel approval restores the
estuary to navigabllity and substantially the same water area

as shown on the 1969 Soil Conservation Service aerial photograph.
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1
2
2 The restoration plan was shown on the applicant's application for
4 change of place of use. That proposed plan shows that the applicant
5 still has an ares of approximately 15 acres upon which to put
6 propagation facilities in Lot 1 of Bection 8 which would not in
7| Bny way be a change in place of use from the original £iling.
8 It has already been held bv the Department in the original
g| Protest of application Ho. 36-7072 that the applicant could
10 beneficially use this entire filing in the estuary area.
1 Applicant has filed on those springs in the 5% 8EY: of Bection 6
12 and the WNER WNEY of 8ection 7 and intends to bring the sanme
13 through the facilities in the estuary and beneficlially use tham
14 there. These waters would be used in the estuary area ixr%gaxﬁ&wgﬁ
15 of whether the application for a change of place of use is approved
16 by the Department. The waters would be nonconsunptively used
17 through this fish facilityv and returned to the Snake River at
18 the bottom of the estuary. Protestant Brailsford cannot use
19 the waterz that flow from the estuary for fish propagation
20 purposes unless he would punp the same to his lands on the other
21 side of the river. His voint of diversion on sald waters is
o)l At the spring area in sald Section 6. He would therefore have
03 to change his point of diversion to the river level and Valley
g4 Trout Farms submit the applications of Brallsfords were
o5 speculative from the standpoint that Brailesfords were speculating
26 that application No. 36-7072 would fail, the permit would be
o7 canceled and he would thereafter be allowed to use the points
og|| ©f diversion at the gpring level in Section 6 which would allow
oo || him to syphon across the Snake River the waters in his pernit,
30 Valley Trout Farms' application for a change of place
31 of use was made pursuvant to the previous order of the Department
392 that any planeg showing location and type of structures to be
gall installed and method of construction shall be first submitted to
34 e
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the Deparitment for approval. The Department further requested
that all precautions be taken in the construction of the diversio
and hatcherv to protect the public interest and the aeathetic
and recreational quality of the egprings and stream channels.

In making application for the change of place of use, Valley
Trout Farms submitted sald plans teo the director and said plans
were, in all respects, taking into consideration precautions
were made in laving out and constructing the raceway facility.
By use of the waters in the 8E% 8B4 of Section 6, the applicant
in no way interferred with the natural flow of the beautiful
falleg in the Thousand Springs area., Waters would be returned
to the falls, picked up at the bottom of the falls and taken

by canal f£rom there to the area of the estuary, beneficially
applied there and returned to the river as in the original
application.

Those same waters from Section 7 and Section 6 could
have been beneficiallyv used in Section 8 at other locations than
the estuary. However, in order to use them in those areas
of Section 8, it would have been necessary for the applicant
to have completelv eliminated three of the falls on the property.
It was certainly not the desire of the applicant to eliminate
the falls. Quite the contrary, the proposed plans will have
considerable additional expense in utilizing the waters in
such a manner as to enable the falls to flow in their natural
condition. On the other hand, if the permit of the protestant
Brailsfords' application were allowed the points of diversion
and his application would indicate that he would entirely
eliminate those falls in Section 6 by placing the water into
a pipeline and syphoning across the river. Thie diversion
would seem to be not in keeping with the previous order of

the Department on the %9th of November, 1970.

.
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The use of Application No. 36-7072 was for non-
consumptive uses. The intended use and application for change of
place of use is still for nonconsumptive purposes, that of
fish propagation. The same waters used under the application
for change of place of use for fish propagation purposes would
be used for fish propagation purposes if the change and place
of use application were not approved. The waters would be
returned to the Snake River in the same area irregardless of
the change of place of use being approved.

The protestant has not come forward to show how he could
posgibly be injured by the change of place of use. The point of
diversion for the waters will remain substantially the same.

The point of discharge will remain exactly the same, the only
difference being a change in the actual place of use of a portion
of the waters between the point of diversion and the point of
discharge. The use being nonconsumptive, the protestant cannot
be heard to say that the guantity of water is not going to be
gsubstantially the same. The point of discharge is going to be
gubstantially the same. Clearly, the Department of Water
Resources has the authority to examine the record pursuant to
Idaho Code § 42-222 and may approve the change in whole or in
part provided the water rights of other parties are not injured
or does not constitute an enlargement in use of the original righ

Graham v. Leek, 65 Idaho 279; Beecher v. Cassia Creek Irrigation

Company, 66 Idaho 1.

It would appear that both of the parties are in a
position to have buvdens of proof placed upon them for both of
the separate proceedings. In the petition to cancel permit
No. 36-7085, the defendant Brailsford would certainly have the
burden of coming forward with sufficient evidence to show the

extent of his injury. Mountain Home Irrication District v.

Duffy, 79 Idaho 435.
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The argument that the application should be canceled
because of the impossibility to place fish propagation facilities
in the estuary is without merit for two reasons,

First of all, the matter concerning the estuary is
still before the Supreme Court and any decision now by the
Department would be merely speculative as to the outcome of that
Supreme Court decision.

Secondly, the applicant has received the stream
channel alteration from the Department of Water Resources and
hag shown on that same map submitted that there is sufficient
area in the estuary for the propagation of fish and the utilizatdi
to beneficial use of the 215 second foot filing.

The change in place of use applied for by the applicant
will not interfer or injure the subseguent appropriator in this
matter, Bob Brailsford or Brailsford Brothers. The use of watex
for fish propagation is nonconsumptive in nature and the entire
permit is for nonconsumptive purposes. The waters from the fish
propagation facilities regardless of from the estuary in question
or from the areas of the change of place of use will have of
necessity have to be discharged at the place of discharge of
such water guality standards as have been set by the Enviromental
Protection Agency administered by the Department of Health and
Welfare Environmental Services Division. These reguirements are
set forth in the Idaho Code and must be complied with or the
applicant will be subject to sanctions imposed upon him by that
agency if final limitation standards are not met.

Therefore, if the point of diversion is the sanme,
the place of discharge is the same and substantially the same amo
of water is delivered to the point of discharge and of a cuality
sufficient to pass the final limitation standards set by the

Environmental Protective Agency, the applicant fails to see

-
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by the change of place of use.

Again, applicant feels it should be pointed out to
the Department that the applicant is in all respects complying
with the Department's wishes as set forth in that order of the
Department in November of 1970. That the proposed use will not
in any way effect the aesthetic gualities of the area in question|
On the other hand, 1f the protestant Brailsford is allowed to
make use of his subsequent water applications, it would of
necessity totally eliminate the falls in the Thousand Springs

area on Section 6 which would not be in the best interesgts of

the public.

CONCLUSION

vkoshould continue applivation 36-7072 as

The Depart
there is nothing in the record that would indicate that the
applicant has lost his right to continue te propagate fish in
the estuary area.

The Department should also allow the application for

change of plage

to the original filing date of the application. There is no

gubstantial injury to the protestant. i8 no showing of

whdon that

dooin

injury to the protestant and there ig

waters would be

the water right is a nonconsunmptive use

protestant in

substantially cap

accordance. with his

Pobert O, Weaver

sy ROBERT C. WEAVER




CERUIPICATE OF MATLING

I hereby certifv that on the 6th day of October, 1978,
4l I served the foregoing Brief in Support of Change of Place of
Uge and Against Cancellation by causing to be dpositied a copy

5| therecf in the post office at Twin Palls, Idaho, enclosed in an
envelope with postage prepaid addressed to:

7 My, ooJohn A Rogholt

Parry, Robertson, Daly & Larson
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CCT 5 1978

Department of
John A. Rosholt Water Resourcas

PARRY, ROBERTSON, DALY & LARSON
P. O. Box 1906

Twin Falls, Idaho 83301
Telephone: 733-3722

OCT 10 1918

Department of Water Resources
Southern District Qffics

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

x k k kA k %k %k Kk Xk %k

IN THE MATTER OF
BRIEF OF PETITIONER-PROTESTANT
ROBERT H. BRAILSFORD

PERMIT NO. 36-~7072

L N

X k k k Xk Kk Xk k Kk %k

This Brief is submitted on behalf of Robert H.
Brailsford, as per the request of hearing examiner Robert
Fleenor at the conference held in Gooding, Idaho, on the 1l4th
day of September, 1978, concerning the above-referenced permit.

STATEMENT OF FACTS

On the 27th day of April, 1978, Robert H. Brailsford
petitioned the Department of Water Resources of the State of
Idaho for cancellation of Permit No. 36-7072 pursuant to the
provisions of Idaho Code §42-302. By application for amendment
dated May 4, 1978, Kenneth S. Ellis as President of Valley
Trout Company filed to amend Permit No. 36-7072 to add points
of diversion not identified in the originally filed permit and
to add additional parcels for the 'place of use'. On or about
the 31st day of May, 1978, Robert H. Brailsford protested the

application for amendment. Petitioner-Protestant's version of

the facts are set out in the Petition to Cancel as well as the

protest of the application for amendment.
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I. The Application for Amendment Should be Denied.

The junior permit holder is entitled to rely upon the
conditions as they exist at the time he files his application
for permit. Permit No. 36-7072 is senior in priority to Permit
No. 36-7085 held by protestant Brailsford. However, it is
senior only in the respect that the plans submitted to, and
approved by, the Department are pursued by the permit holder.
The junior permit holder is entitled to rely upon the repre-
sentations of the applicant for permit and assume said
applicant would proceed in the manner represented 1in the
approved permit. In this case, the issuance of 36-7072 was
contested, however, 36~7072 and 36~7085 were issued pursuant to
an order of the Director of the Department of Water Resources
as of November 9, 1970. The matter was judicially reviewed by
the District Court in and for‘the County of Twin Falls, on the
12th day of April, 1971, and the Court agreed with the Direc-
tor's findings.

In order to amend an issued permit, one must look to
the provisions of Idaho Code §42-211. The pertinent part of
the statute provides that it is "the duty of the Department of
Water Resources to examine the same (i.e., application for
amendment) and if the approval thereof would not result in the
diversion and use of more water than originally permitted, and
if the rights of others will not be affected thereby, the
Director of the Department of Water Resources shall approve
said application. . ."

Although §42-211 was amended to its present form in
1967, prior to 1967 the statute also talked of granting a
change in place of use "except where the rights of others are
adversely affected by such changes,". The pre-1967 Idaho Code

§42-211 reads as follows:
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"42-211. Amended application and permit. =--
Whenever application has been made for a permit to
appropriate water for irrigation, or whenever a
permit has been issued and the applicant or permit
holder desires to change the place of intended use of
the water or correct the description of the lands to
be irrigated, he shall file a request therefor with
the department of reclamation, which shall thereupon
note the application on the record of the original
application or permit, and shall issue a new permit,
noting the amendment therein, and specifying that it
is issued as an amendment to the original. The right
to the use of water under the amended permit shall
date from the time of the original permit: provided,
an additional amount of water is not asked for, and
except where the rights of others are adversely
affected by such changes, in which case it shall date
from the filing of the application for the amendment.
[1907, p. 314, §1; reen. R. C. & C. L., §3255; C. S.,
§5571; I. C. A., §41-204.]"

If the right had been perfected, and then the permit
holder sought to change the place of use, Idaho Code §42-222
would be applicable. That statute talks in terms of change
being approved "provided no other water rights are injured
thereby and the change does not constitute an enlargement in
use of the original right." While the above excerpt of Idaho
Code §42-222 is quoted merely for comparison purposes, it does
demonstrate that the test of §42-211 that "rights are not
adversely affected . . . is a tougher burden for the permit
holder to meet than is proving "no injury to a water right of
Brailsford." The burden is upon the one seeking to change the
place of use to show that it does not interfere with the rights

of others. (See The Land Bank of Spokane v. Union Central Life

Insurance Company, 54 Idaho 161 166, 29 P.2d 1009 (1934)).

While paragraph 1 of the present version of Idaho
Code §42-211 would allow the Director of the Department
latitude in making the amendment "in whole or in part or upon
conditions, or may deny the same", . . . the pre-1967 version
of Idaho Code §42-211 made it mandatory that in cases where the

applicant sought to change his place of use and the rights of
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priority date to the date of filing of the application for
amendment to the extent the permit covers overfiled water. 1In
the instant case, this would be the date the application for
amendment was first received by the Department of Water
Resources in 1978. As the Department well knows from permits
36-7072 and 36-7085, the points of diversion of 36-7085 only
involve the two northwestern most spring sources located either
in the SEY% of SEY% of Section 6 or the Nwk Nwy of Section 8.
The points of diversion identified in 36-7072 involve all of
the Bickel Springs sources including those in 36-7085.

Protestant is entitled to rely upon the ability or
the inability of the holder of permit 36-7072 to put all of the
water he seeks to divert and appropriate to beneficial use in
the NW% Nwk of Section 8 as identified in the permit. The fact
that permit holder can or cannot physicially accomplish that
task is not the protestant's problem. If the permit holder
cannot accomplish the task and cannot utilize the water of the
two northwestern most water sources which are the subject of
both permits, or it is impossible for him to use that water for
whatever reason, then 36-7085 essentially becomes the prior
permit as to those water sources.

A similar situation surrounded the originally filed
applications for permit at the Box Canyon downstream from
Bickel Springs. In the Supreme Court case entitled Lemmon v.
Hardy, 95 Idaho 778, 519 P.2d 1168 (1974), applicant Lemmon had
filed an application for permit No. 36-7066 on June 19, 1969.
He indicated that the water would be applied to land '"leased
from Idaho Power Company and/or Magic Springs, Inc." The same
year, in October, Hardy filed application for permit 36-7091
after he had purchased the Box Canyon property from the Idaho

Power Company. On November 26, 1969, Lemmon attempted to

change the point of diversion and the place of use for 36—7066A,3ﬁ
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by filing an "amended application." The Department ordered
that the priority date of the original Lemmon permit (36-7066)
be changed to November 26, 1969, the date upon which the
"amended application" was filed. This, of course, had the
effect of making Hardy's permit the prior permit as to the
overfiled waters. The District Court and the Idaho Supreme
Court affirmed the Department's decision. Hardy had a right to
rely on the fact that Lemmon could not develop as represented
in his application. While the case talks about speculation, as
contrasted to impossibility in the instant case, the facts are
clearly analagous. The Hardy case stands for the proposition
that a junior applicant is entitled to rely upon the repre-
sentations made by a senior applicant. In this case, the
protestant is entitled to rely upon the representation made by
Valley Trout's predecessors. To allow the amendment is cer-
tainly to "adversely affect the protestant's rights" as they
exist under 36-7085.

IT. Permit No. 36-7072 Should Be Cancelled.

The History of this permit is chaotic. The original
facility constructed by the permit holder was constructed in
trespass according to the Idaho Supreme Court in Ritter v.
Standal, 98 Idaho 446, 566 P.2d 769 (1977). Thereafter the
present permit holder undertook certain construction work on
the property which petitioner alleges 1is in violation of
paragraph 5C of the Department's order of November 9, 1970
concerning permit 36-~7072. 1In addition, the application for
amendment above discussed, was not filed with the Department
until after construction work had begun. Petitioner also has
the right to 10.5 cubic feet per second of water from the
Bickel Springs which is carried through a pipeline from Lot 8
of Section 6, Township 8 South, Range 14 East, Boise Meridian,ﬂ

Gooding County, Idaho, to petitioner's property across _th

i
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river to the south. A portion of said water is used for
domestic purposes and no precaution was taken during the
unauthorized construction by the permit holder to insure that
water was fit for the purposes for which it had been used since
1901.

It was stipulated at the conference in Gooding on
September 14, 1978, that the permit holder could supply a deed
showing ownership to the remainder of the property in Section 6
not in the name of Aquaculture Industries, Inc., or Valley
Trout. Since the files of the Department show no assignment
from Aquaculture Industries to Valley Trout of permit 36-7072,
and the Secretary of State's records show the corporation to be
in good standing, we must assume that there is some agreement
which enables Aquaculture Industries to develop on some of the
lands now owned by Valley Trout.

Development by the permit holder beyond the scope of
the permission of the existing permit, in wviolation of the
property rights of others, and in violation of the Department
of Water Resources order of November, 1970, are sufficient
grounds for the cancellation of permit No. 36-7072.

CONCLUSION.

In the first instance the Department should cancel
the permit. Such action would moot the need to rule upon the
application for amendment. The petition for cancellation was
filed prior to the application for amendment.

In the event that the Department will not cancel
permit No. 36-7072, the application for amendment should be
denied.

If the application for amendment not be denied by the
Department, the priority date of the amendment insofar as it

concerns water sources which are the subject of both permits

36-7072 and 36-7085, said priority date for said sources o
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insofar as permit No. 36-7072 is concerned, should be advanced
until May of 1978, the date for the filing of said application
for amendment.

In any event, if the permit not be cancelled, and
whether or not the application for amendment be granted, the
holder of permit 36-~7072 should be required not only to comply
with the provisions of the permit, but also the provisions of
that certain order of November 9, 1970, of the Department which
is incorporated therein and becomes a condition of both permit
36-7072 and 36-7085.

Respectfully submitted,

PARRY, ROBERTSON, DALY & LARSON

By:<::;;;‘0‘4( /élflpoCzr”

Attorneys for Petitioner-

Protestant, Robert H. Brailsford

CERTIFICATE OF MAILING

I hereby certify that on the day of (A fo5-2g |
1978, 1 served a copy of the foregoing BRIEF OF PETITIONER-
PROTESTANT ROBERT H. BRAILSFORD, by depositing the same in the
United States mail, postage prepaid, in an envelope, addressed
to the following:
Mr. Robert C. Weaver
Attorney at Law

130 North Broadway
Buhl, Idaho 83316

<w 4 Km:f"

John A. Rosholt




October 2, 1978

Mr. Kenneth Ellis, President
Valley Trout Farms, Inc.
Route 3

Buhl, ID 83316

Dear Mr. Ellis:
Re: Permit No. 36-7072

One of the conditions of approval on the above referenced permit
was that proof of beneficial use is due December 1, 1978.

It is our understanding that litigation involving the permit is
currently under way. If this is the case., I recommend vou apply
for an extension of time for 5 more years for that reason. Please
note that one (1) extension of time has already been granted in
connection with the permit.

If you have any questions, please feel free to contact this office.

Sdncerely,

RITA FLECK
Secretary

Enc: Ext. of Time Fomm




SIGNATURE



s’rote of Idaho
DEPARTMENT OF WATER RESOURCES

STATE OFFICE, 373 W. Franklin Street, Boise, Idaho

JOHN V. EVANS Mailing address:
Govemor Statehouse
Boise, Idaho 83720
C. STEPHEN ALLRED (208) 384-2215
Direcror
MEMORANDUM
TO: File 36-~7072 September 15, 1978

FROM: Bob Fleenor

RE: Hearing on Amendment and Petition for Cancellation

On September 14, 1978, a hearing was held to consider Mr. Robert
Brailsford's protest against the Amendment of Permit No. 36-7072 in the
name of Valley Trout Farms.

John Rosholt represented Mr. Brailsford and Robert Weaver represented
Valley Trout.

After a discussion to determine the issues, it was concluded that the
primary issue involved the legal question, "Is the junior right holder
entitled to protection of the conditions remaining the same as when he
filed to the extent that others would be prevented from amending their
place of use?".

The attorney will submit simultaneous briefs by September 30 on that

issue.
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SUPREME COURT OPINIONS
No. 12812

W.W. RITTER and MARJORIE K. HULL, )
Plaintiff-Respondents, ) Twin Falls Term, October, 1978
v. )
) November 21, 1978
NORMAN S. STANDAL and GEORGE H. LEMMON, and )
AQUACULTURE INDUSTRIES, INC., a corporation,) R. H. Young, Clerk
Defendant-Appellants. )

Appeal from the Fifth Judicial District Court of the State of Idaho,
Gooding County. Honorable Sherman J. Bellwood, District Judge.

Appeal from denial of motions for extension of time and for clarification
and approval of proposed restoration plan. Remanded for further proceedings.

Dale G. Higer, of Eberle, Berlin, Kading, Turnbow & Gillespie, Chartered,
f‘?h\ Bolse, Idaho, for appellants.

Edward W. Clyde, of Clyde & Pratt, Salt Lake City, Utah; and Bert Larson,
of Parry, Robertson, Daly & Larson, Twin Falla, Idaho, for respondents.

PER CURIAM:

This case - which involves a dispute between the plaintiff respondents,
owners of land abutting an estuary on the Snake River, and the defendant appel-
lants, owners of a fish farm located in the estuary - is before this Court
for the second time. 1In the prior appeal, Ritter v. Standal, 98 Idaho 446,

566 P.2d 769 (1977), we affirmed a district court finding that the fish farm
interfered with the respondents' rights of ingress and egress through the estuary
and the district court's decree that the appellants remove the fish farm and
restore as nearly as practical the estuary to its natural condition.

Following our decision in the first appeal, the appellants filed in the
district court a motion to extend the time for compliance with the decree and
a motlon for clariflcation and approval of a proposed restoration plan. The
district court denied the motion for clarification and approval on the ground
that it was an attempt to relitigate matters which had already been litigated
or which should have been litigated in the original action. The district court
also ruled that the proposed plan was not in compliance with the court's decree
and that the appellants had not demonstrated any reason for the court to exercise
its equity jurisdiction to modify the original decree. The court also denied =

(ﬂ?\ the motion for an extension of time to comply with the decree.

1) At oral argument respondents advised that during this appeal respondeunt
Ritter had acquired the land of respondent Hull and that prlor to argument
respondent Ritter had died,

25 ICR 973
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The appellants brought this second appeal from the district court's denial
of these motions. After reviewing the district court's findings in the original
action, our previous decision affirming the district court, and the record in
the instant appeal, we hold that the district court did not err in denying both
motions,

However, while this second appeal was pending the appellants filed several
motions before this Court. The appellants moved inter alia (1) for an order
remanding the matter to the district court, and (2) for an order staying enforce-
ment of the decree. At oral arguments respondents agreed to the granting of
the stay. Thus, the only matter before us for decision is the appellants' mo-
tion to have the case remanded to the district court.

This motion for remand is based on the following events which occurred
subsequent to the filing of this appeal: On May 8, 1978, the appellants tiled
an application with the Department of Water Resources for a permit to alter the
estuary. See I.C. §§42-3081, -3803. On August 25, 1978, the Department of
Water Resources issued the permit. One of the conditions of the permit requires
the estuary to '"be restored as near as practical to its size in 1969, as shown
by aerial photos at the Gooding County Soil Conservation Service office."
According to appellants, the permit also involves an exchange of lands between
the appellants. and the State of Idaho which would tesult in the estuary being
restored to its original size. It is also alleged that the permit authorizes
the construction of new raceways outside the new channel but partially within
the boundaries of the original estuary. Certain conditions are placed on the
construction and use of new raceways,

As we noted in the prior decision, the Department of Water Resources and
the Department of Lands have authority to authorize alterations of stream chamnels,
98 Idaho at 449, n. 2. In our view, this permit, which allegedly grants the
appellants the right to make some alterations in the estuary, constitutes a
change of circumstances requiring a reconsideratiocn by the trial court of its
original decree. In reconsidering the decree the trial court should preserve
the adjudicated rights of respondents to navigate the estuary while also re-
cognizing the right of the State of Idaho to authorize appellants to alter the

estuary and to construct raceways according to terms granted by the State of Idaho.

We therefore remand the matter to the district court for further proceed-
ings. Costs on the appeal to raéspondents .
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v//gg;e G. Higer

Attorney at Law
Boise;

Bert Larson
Attorney at Law
Twin Falls;
Edward W. Clyde
Attorney at Law

Salt Lake City, Utah °

GENTLEMEN:

‘SUPREME COURT Lk L
STATE OF IDAHO

Boise, Idaho D G HidIx

\ 12812
SUPREME COURT NO.

April 27, 1978
Reference No. 78-41

W. W. RITTER and MARJORIE K, HULL,
Plaintiffs-Respondents,

v.

NORMAN S. STANDAL and GEORGE H. LEMMON,

and AQUACULTURE INDUSTRIES, INC., a

corporation,

Defendants~-Appellants.

..................................

In the above entitled cause the Court has today granted Appellants
Motion for Stay of Enforcement until August 1, 1978.

...............................

STATE OF IDAH

/'\'\
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'f,;Lat Ona (l} af aaid SGctian Seven (7).

. In Lot One (l), of saia 8actian Eight (8): All that
, i £ said Lot one (1) lying south and west of a
line described as follows: Baqinninq at a point on the
north line of gaid Section Eight (B), which is one
hundred (100) feet east of the intersection of said
) _with the upper Rim Rock of Snake River Canyan
ence southeasterly paralleling the said Rim Rock at 5
distance of one hundred (100) feet to a point one hundre
0) feat orth of the intersection of the east line
' uppar Rim Rock of Snake River .







b STATE OF IDAHO
DEPARTMENT OF WATER ADMINISTRATION

0C

—i

19 1972

et

APPLICATION FOR EXTENSION OF TIME

Pepariment of Water Administration

State of Idaho )
County of Gooding ) Permit No. 36-7072
Norman S. Standal & George ILemon of star Route, Bliss, Idaho_ 83314
{name ) (address)
State of Idaho , being first duly sworn, upon his oath deposes and says:

That he is the holder, or the duly authorized agent of the holder *, of Permit to Appropriate
the Public Waters of the State of Idaho No. 36-7072

That under the terms and conditions of said permit, work thereunder was required to be com-~

pleted on or before December 1 , 19 99

That he has heretofore performed the following work described under said permit:

We have completed 60% of the construction to utilize the above water and

are proceeding diligently to complete the project.

Costing $ 300,000.00

That he is unable to complete the remainder of the work within the required time for the
following reasons, to-wit: Court action in Brailsford Appeal Case #24011.

negotiation with National Monument investigating committee, and magnitude

of project of beneficially using 215 c.f.s. or 150,000 acre ft. of water

annually requires additional time for completion.

Wherefore, he asks that the Department of Water Administration extend the time for the

completion of obligations under said permit to December l__,,,___ 19 77.
/C//LZ 7l /// L/Z’/f’/(?//:/
/ [0

[ // P w’/f./;uf/%-x

( signature ) *
Subscribed and sworn before me this 17th day of Uetoher 19 72 .

" / é//. _
seal {/7\/ / s

- 1
( notary public )
My commisgsion expires A

ACTION OF THE DEPARTMENT OF WATER ADMINISTRATION

I, R, KEITH HIGGINSON , Director of the Idaho Department of Water Administration,
Statc of Idaho, herchy approve the above application for extension of time for Permit

No, 36-7072 to December 1, 1975,

Witness my hand this  10th  day of November

s ,z/
Dlrectm(/o

* I OTHER THAN HOLDER, Power of Attorney must be supplied. Forms are available thy
the Department of Water Administration, Statehouse - Annex 2, Boise, Idaho, 83707.




STATE OT IDAHO
DEPARTMENT OF WATER RESOURC Lo

APPLICATION FOR EXTENSION OF TIME

State of New Hampshire )

County of Rockingham ) Permit No. _36-7072
John Giannetti, President of
Aquaculture Industries, Inc. of Box 326, Hagerman
(name) (address)
State of Idaho , being first duly sworn, upon his oath deposes and says:

Aquaculture Industries, Inc.
That ke /As the holder, or the duly authorized agent of the holder *, of Permit to

Appropriate the Public Waters of the State of Idaho No, 36-7072 .

That under the terms and conditions of said permit, work thereunder was required

to be completed on or before December 1 , 19 75
Aguaculture Industries, Inc.

That Fe/has heretofore performed the following work described under said permit:
Constructed a collection and diversion work and several raceways

for fish cultivation where water is to be beneficially applied.

Costing $_347,840 .00
Agquaculture Industries, ThC-
That Be/is unable to complete the remainder ‘of the work within the required time for

the following reasons, to-wit: See Attached Sheet

Wherefore, he asks that the Department of Water Resources extend the time for the

completion of obligations under said permit to one year after , 19 .
the Supreme Court files its opinion in Ritter.

/ ) (signature) *
Subscribed and sworn before me this 3 /<t day of October ,19 75 .
,{j’/z’/ ’ %
/ﬁ’/:/%y/ "_/A./w i /
seal (/Ntﬁary Pubm, resfding at 7

Derry, New Hampshire 03038

My tommigsion expires 9/23/78

ACTION OF THE DEPARTMENT OF WATER RESOURCES

I, A. KENNETH DUNN , Director of the Idaho Department of Water Resources,

hereby approve the above application for extension of time. The time within

which to submit proof of beneficial use of water has been extended to December 1, 1978.

Witness my hand this ﬁ day of November , 19 75 .

Admlnlstrator, Operatlons Division

* JTF OTHER THAN HOLDER, Power of Attorney must be supplied. Forms ars available .
through the Department of Water Resources, State Capifol, Boise, Idaho 83720, .
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IN THE DISTRL . COURT OF TiE FIFTH JUDIC LI, DISTRICT

TN AND FOR JHE COUNTY OF GOODING, STAT._ OF IDAHO

W. W. RITTER and
MARJORILE K. HULL,

.

Plaintiffs,

vs. DECREE
NORMAN S. STANDAL,
GEORGE H. LLMMONWN and

AQUACULTURLE INDUSTRILS, INC.
a corporation, :

X3

Civil No. 14752

Defendants.

G B e Wan e S o s T by S Dt X S R e S

This matter having come on for trial before the above

entitled court, with the Honorable Sherman J. Bellwood,

judge thereof presiding, commencing on October 1, 1974, and

the plaintiffs having appeared through their attorneys of

record, Bert Larson of Twin Falls, Idaho, and Edward W.

Clyde of Salt Lake City, Utah, who was admitted to practice

before the court for this case only, and the defendante having

appeared through their attorneys of record, Lloyd J. Walker

and James Kennedy, of Twin Falls, Idaho, and the court having

entered Findings of Fact and Conclusions of Law,
NOW, THEREFORL, IT IS HEREBY ORDERED, ADJUDGED AND

DECREED

1. That the defendants should be, and they are, hereby

enjoined from maintaining their fish ponds and any dams within
the natural channel and estuary to the ordinary high water

mark thereof, which channel is the subject matter of this

action, and it is hereby ORDERED that the defendants remove

the dams and obstructions therefrom, and restore the channel

as near as is practical to its original condition within six

months from the date hereof.

2. That the plaintiffs should be awarded theilr costs

incurred hercin. ,

Dated thP/ZJ/ oay of February.

BY THE COURT:
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STATE OF IDAHO
DEPARTMENT OF' WATIIR RESOURCES

APPLICATION FOR EXTENSION OF TTME

ATTACHED SNLpT

On July 27, 1971, W. W. Ritter and Marjorie K. Hull
brought suit against Norman S. Standal and George 1. Lemmon,
applicant's predecessors in interest, in the District Court
of the Fifth Judicial District of the State of Tdaho in and
for the County of Gooding, Case No. 14752. 1In this action,
Plaintiffs sought to enjoin Defendants from constructing
additional raceways for fish cultivation and requested the
Court to enter an order reguiring Defendants to remove race-
ways already completed. These raceways were where applicant
was either applying or intending to beneficially use the water
under Permit No. 36-7072. On February 14, 1975, the District
Court granted judgment in favor of Plaintiffs, enjoined Defendants
and applicant from constructing anymore raceways and ordered
Defendants and applicant to remove all raceways already con-
structed. A copy of this Decree is attached as Exhibit "A".

On July 1, 1975, applicant appealed this decision to the Idaho
Supreme Court where the matter is now pending. See Exhibit "B"
attached.




ORIGINAL

DALE G. HIGER

RICHARD A. RILEY

EBERLE, BERLIN, KADING, TURNBOW
& GILLESPIE, CHARTERED

300 North Sixth Street

P. 0. Box 1368

Boise, Idaho 83701

Telephone: (208) 344-8535

Attorneys for Defendants

IN THE SUPREME COURT OF THE STATE OF IDAHO

W. W. RITTER AND MARJORIE
K. HULL,

)
)
: )
Plaintiffs- )
Respondents, )
) Supreme Court No. 12812
vs. )
) MOTION FOR EXTENSION OF
NORMAN S. STANDAL and GEORGE ) STAY OF ENFORCEMENT
H. LEMMON, and AQUACULTURE ) r”"”"wwfﬁTffff’
INDUSTRIES, INC., a corpora- ) L -
tion, ) Y ;
) P JIL3Le78
)
)

Defendants-
Appellants.
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COME NOW the Defendants-Appellants, and move this
Court to enter, pursuant to Rule 13G of the Idaho Appellate
Rules of Idaho Code §13-202, an order extending the Stay of
Enforcement, previously granted by this Court, of the
Amended Decree of May 1975 and the Order of September 28,
1977, which were entered by the trial court below. Defendants-
Appellants further move this Court to order that the stay be
extended until the later of the resolution of this appeal
or, in the event this Court remands to the trial court, the
disposition of the case by said trial court. In support of
this motion, Appellants state as follows:

1. Appellants have previously filed, on March 24,

1978, a Motion for Stay of Enforcement.




2. Such motion and the issues engendered thereby
were completely briefed by the parties; and this Court
entered its order granting a Stay of Enforcement until
August 1, 1978.

3. The Authority for and the reasons necessitating
an extension of the Stay of Inforcerment are presented in the
memoranda filed in support of the prior motion, to-wit:
Memorandur in Support of Appellants' Motion for Stay of
Enforcement and Supplemental Memorandum in Support of
Appellants' YMotion for Stay of Enforcement,

4. Tc support the current liotion for Ixtension of
the prior stay, Appellants therefore rely on such memoranda
as well as on Appellants' Brief znd Reply Brief filed on the
merits of this appeal.

DATED: This 31st day of July, 1978.

EBERLE, BERLIN, KADING, TURNBOW
& GILLESPIL, CHARTEREZD

By

DALE G. nlGER
A Yember of the Firm

MOTIOi FOR EXTENSION OF STAY OF LUFORCEMENT, p. 2




CERTIFICATE OF MATLING

I YEREBY CERTIFY that on the 31lst day of July,
1978, I served a copy of the foregoing MOTION FOR EXTENSION
OF STAY OF ERFORCEMENT upon the following attorneys:

Mr. Edward W. Clyde

Clyde, Mechan & Pratt

351 South State Street

Salt Lake City, Utah 84111

¥r. Bert Larson

Parry, Robertson, Daly & Larson
P. 0. Box 525

Twin Falls, Idaho 83301

by depositing copies thereof in the United States m=ail,
postage prepaid, in envelopes addéressed to said attorneys at
the foregoing addresses, which are the last addresses of

P b v o ~

S b PN
SCLG eCLoTEyS Audhvin L6 .

DALE G. HIGER
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