De v~
RECEIVED

APR 0 4 201
STATE OF IDAHO WATER RESOQURCES
DEPARTMENT OF WATER RESOURCES WESTERN REGION

Notice of Change in Water Right Ownership

1. List the numbers of all water rights and/or adjudication claim records to be changed. If you only acquired a portion of
the water right or adjudication claim, check “Yes” in the “Spl/it? " column.

Water Right/Claim No. Split? Water Right/Claim No. Split? Water Right/Claim No. Split?
Lic 6333613 Yes B —— SPYT WWD_ WR WS L3 -%2p67 Yes O
Yes [J Yes [ V3-33\05X Yes [J
Yes [ Yes [] Yes [
Yes [] Yes [ Yes [}
Yes [] Yes [] Yes []
2. Previous Owner’s Name;  Kleiner Brothers

Namec of current water right holder/claimant
3. New Owner(s)/Claimant(s): e Julius M. Kleiner Memorial Park Trust UTA dated 4/5/2007

Name of each hew owner as listed on the conveyance document

New owner continued Name connector [Jand [Jor [ andlor
c/o Michael E. Huter, Co-Trustee, 217 W. Georgia Ave., Suite 100
Mailing address

Nampa iIDAHO 83686
City State ZIP
208-466-9264 mhuter@rdcpa.com

Telephone Email

4. If the water rights and/or adjudication claims were split, how did the division occur?

The water rights or claims were divided as specifically identified in a deed, contract, or other conveyance document.
U The water rights or claims were divided proportionately based on the portion of their place(s) of use acquired by the
new owner.

S. Date you acquired the water rights and/or claims listed above: July 31,2008

6. This form must be signed and submitted with the following REQUIRED items:

* A copy of the conveyance document — warranty deed, quitclaim deed, court decree, contract of sale, etc. The
conveyance document must include a legal description of the property or description of the water right(s) if no land is
conveyed.

¢ Plat map, survey map or aerial photograph which clearly shows the place of use and point of diversion for each water
right and/or claim listed above (if necessary to clarify division of water rights or complex property descriptions).

¢ Filing fee (see instructions for further explanation):

o $25 per undivided water right.
o $100 per split water right.
o No fee is required for pending adjudication claims.

7. Signature: | W J:- 4“&:‘“\ Co-Trustee 5 IS\\ \ v~
Su,nalure ol new gwner/claimgnt Title, if applicable Date ' S
Signature: Mﬂf Co-Trustee /7/ Az/ / aﬁ~

Signature of new owner/claimant Title, if applicable Dal
For IDWR Office Use Only:
Receipted by RS Dale Y-y Receipt No. _Wo4oo3ly Receipt Amt. & 100"
Approved by Processed by Date

Form 42-248/42-1409(6) Rev. 07/10

SUPPORT DATA
mrnzs_03-33013
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When Recorded, Mail to:

Hawley Troxell Ennis & Hawley LLP
877 Main Street, Suite 1000

Boise, Idaho 83702-5884

Attn: Rick Goodson

SPACE ABOVE THIS LINE FOR RECORDER'S USE ONLY

SPECIAL WARRANTY DEED

In consideration of Ten and 00/100 Dollars ($10.00) and other good and valuable
consideration, DAVID E. KLEINER, AS TRUSTEE OF THE 2008 KLEINER FAMILY
TRUST U/T/D MARCH 4, 2008 (the “Grantor”), hereby grants and conveys to EUGENE M.
KLEINER and MICHAEL E. HUTER, AS CO-TRUSTEES OF THE JULIUS M. KLEINER
MEMORIAL PARK TRUST U/T/D April 5, 2007, whose address is 217 W. Georgia Ave., Suite
100, Nampa, Idaho 83686 (the “Grantee™), all of Grantor’s undivided one-half (1/2) fee interest
in and to the real property located in Ada County, Idaho, and described in Exhibit A attached
hereto and incorporated herein by this reference;

TOGETHER with all easements, rights and hereditaments appurtenant thereto and all
improvements located thereon;

SUBJECT ONLY TO current taxes and assessments; any leases agreed to by the Grantee;
any easements, reservations, and restrictions of record to which Grantee’s other undivided one-
half (1/2) fee interest in said real property is subject, including, without limitation, the
reservations, easements, covenants, conditions, restrictions, and other rights or interests
identified in Exhibit B attached hereto; and the restrictive covenant and equitable servitude
hereby imposed that no portion of the real property conveyed hereby shall be employed for
residential or commercial uses; provided, however, said real property may be used as a public
park for recreational purposes, which uses may include, but are not limited to, a care-taker’s
house, a non-commercial fitness center, swimming pool, aquarium, sports complex which may
include but is not limited to soccer, football, lacrosse, baseball and softball fields, senior center,
community center, outdoor concerts, and/or library (all of which may include the assessment of
nominal user fees which will allow the City of Meridian, Idaho, or any other governmental
agency operating such facilities to recover its operating costs as permitted by Idaho law and sell
or provide to the public using such facilities refreshments, snacks and meals), season concession
stands selling or renting, as the case may be, those products generally sold or rented in public
parks, including, but not limited to soft drinks, candy, hot dogs, snow-cones, ice cream, popcorn,
and bike, kite and skate rentals, and other similar non-commercial community uses. No portion
of the above-described property shall be used for any residential, private commercial, or retail
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uses, except for the above-described ancillary uses in connection with public recreational
purposes.

The Grantor, for itself and for its successors in interest, does by these presents expressly
limit the covenants of this Deed to those herein expressed, excludes all covenants arising or to
arise by statutory or other implication, and does hereby covenant that against all persons
whomsoever lawfully claiming or to claim by, through or under the Grantor, and not otherwise, it
will warrant and defend the title to the above-described real property.

IN WITNESS WHEREOF, Grantor has executed this Special Warranty Deed this Z37%—
day of July, 2008.

& Q/f 7 C_.__—- ﬁw/ /P-»z.__‘
DAVID E. KLEINER, AS THE TRUSTEE OF

THE 2008 KLEINER FAMILY TRUST U/T/D
MARCH 4, 2008

(DA
STATE OF WASHINGTON)
AbA ) 8.
COUNTY OF I&dMNG

I certify that I know or have satisfactory evidence that DAVID E. KLEINER is the
person who appeared before me, and said person acknowledged that he signed this instrument,
on oath stated that he is authorized to execute the instrument and acknowledge it as Trustee of
the 2008 KLEINER FAMILY TRUST U/T/D MARCH 4, 2008, to be the free and voluntary act
of such party for the uses and purposes mentioned in this instrument.

Dated: July 2, 2008 ( %%%}O/WO

Notary n& ped or prm}}e&) I BAHD
“.mm!n,,' Notary Public in and for the State of Washingterr
o ~UiSHOR ™ Residing at: _ Ren & D
f&.ﬁw " My appointment expires: ___ | =7 —( 0
§ § ot ARY %
3 % pueY 9§
® o

0y, T
(%

Pepgpgpnnnt®t
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1173 East Winding c;znkDrive
. Eagle,io
83616

PH 208/246.8300
FX 208/246.3320

. www.wigdeign.com
wrw.wigdesig.com
N

. - . Boundary Description

- - . . of New Parcel2’ |

for Meridian Centereal, LLC
Job No. 6077070.00

A parcel of land sxtuated'm the southwest quartar and the west half of the southwcst quarter .
of the southeast quarter ofi Section 4, Townshxp 3 North Range 1 East, Bmse Mendlan, Ada

‘County, Idaho bemcr more, particularly described as follows-

Commencmg at a brass cap marking the southwest gomer of Section 4, Township 3 North
Range 1 East, Boise Meridian;

Thence S§9°46'177E, 2659.51 fedt along the south line ef the southwest quarter to a 5/8 inch
rebar marking the south quarter-section corner of Section 4;

" Thence 889°46’39”E 664.61 feet along the south line of the 'southeast quarter;

Thence NOO®13°21"E, 57.74 feet to 2 5/8 inch rebar. marking the sonthwest corer 6f Venfure
Subdivision, Book 27 of Plats-at Pages 1704 & 1705, records of Ada County, on the north
right-of-way line of East Fairview Avenue;

Thence N00°04725"E, 741.97 fest along the west line of- Venture Subchvmon 1o the POINI‘

) OFBEG]NN}NG‘ g

. Thence N89°59’29”W 1365 18 fect, \
Thence 11821 fectona non—tangcnt curve to the left, concave westerly, havinga - -
radius of 511.67 feet, a central angle of 13°14'13”, a chord beanng of N38°D3 12”W
and ashotd length of 1 17 95 feet;

Thence N44°40 18"W, 649.89 feet;

. Thence 398.07 feet on & curve to the right having a radivs of 48833 feet, 2 central
. angleof 46"42’20” a chord bearing of NZI“IQ’OS"W 'cmd a chord length of 387.14
feet;

Thence N02°02°02”E, 72047 feet; | ‘
Thence 16,85 feet on a curve to the left having a radius of 511. 67 feet, a central angle
! of 1°53"12", a chord bearing of N01°05°26”E, and a chord Iength of 16.85 fect; .

Thence N00°08’50”B ]82 63 feet to the north line of the west half of thc southwcst
quarter; . .

Thence N89"51 Dl”E 20. 33 fevt along the north line of the west half of the
southwest quartex 10 a 5/8 inch rebar marking the southwest corner of Redfeather =
Estates Subdivision No. 7, Book 96 of Plats at Pages 11865 & 11866, records of Ada
County, and the narthwest cormer of the east half of the southwest quarte:r

3
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- The above-descnbed parc,cl contams 60.00 acres, more or less. -

‘ Subject to ény existing easements or rights-of-way of record or apparent.”

New Parcel 2 continued. .. )

) ‘ Thence N8°50°47”E, 1330.68 feet alo‘n'g {he south line of Redfeather Estates

_ Subdivision No. 7, thie south line of Redfeather Estates Subdivision No. 6, Book 96
of Plats at Pages 11818 & 11819, records of Ada County, and the porth line of the
east half of the southwest quarter t0a 578 inch rebar mar}cmg the center quarter~
section comer
Thence SOO°10’49”W 1314 73 feet along the east Iinc of thc southwast quarter to a
1/2 inch rebar marking the southwest corner 6f CloverMeadows Subdivision No. 3,
Book 24 of Plats at Pages 1524 & 1525 records of Ada County; g

Thence N§9°581347E, 662.97 fest along the south line of Clover Meadows
Subdlws:on No..3 to a 1/2 inch rebar marking the northwest comer of Venture
Subdivision, Book 27 of Plats at Pages 1704 & 1705;,

Thencc S60°04" 25”W 524, 56 feet along the west line of Venturé Subdivision'to the
" POINT OF BEGH\INING .

L. Page 2 of 2 DESIGN 1 NC.
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EXHIBIT B

. General and Special Taxes for the year 2008, an accruing lien not due or payable
until the fourth Monday in November 2008 when the bills are issued, the first half
of which is not delinquent until after December 20, 2008.

. General taxes which may be assessed and extended on any “subsequent” or
“occupancy” tax roll, which may escape assessment of the regular tax roll; which
are a len not yet due or payable.

. Liens. levies and assessments by Nampa-Meridian Inigation District,

. Right of way for Stokeberry Lateral & South Lateral, also known as Finch
Lateral. ' :

. Except mineral or water.rights, claims or title to mineral or water not owned by
QGrantor.

. Rights, rights of way, reservations and exceptions in the patent recorded in Book
5 of Patents, Page 18.

License Agreement upon the terms, conditions and provisions contained therein;

Dated: August 5, 1996

Parties: NAMPA & MERIDIAN IRRIGATION DISTRICT &
INTERMOUNTAIN GAS COMPANY

‘Recorded: August 9, 1996 ) .

Instrument No. 96066964

. Right of access to and from the land.

. Any facts, rights, interests or claims which would be disclosed by a correct
ALTA/ACSM survey.

42340.0002.1252703.1
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Richard D. Herndon

Griffin Fletcher & Herndon LLP
3500 Red Bank Road
Cincinnati, Ohio 45227

SEACE ADOVE THIS LINE FOX RECORDER'S GSEONLY

WELL SHARING, WATER SUPPLY AND EASEMENT AG éEEMENT

THIS WELL SHARING, WATLi}} SUPPLY AND EASEMENT AGREEMENT (this
“Agreement’”) is made as of the day of July, 2008 (the “Effective Date”), among
DAVID E. KLEINER, TRUSTEE OF THE 2008 KLEINER FAMILY TRUST UTA DATED
MARCH 4, 2008 (the “Kleiner Trust”), EUGENE M. KLEINER and MICHAEL E. HUTER AS
CO-TRUSTEES OF THE JULIUS M. KLEINER MEMORIAL PARK TRUST, UTA DATED
APRIL 5, 2007 (the “Park Trust™), and MERIDIAN CENTERCAL, L..L.C., a Delaware limited
liability company (“CenterCal") (collectively, the Kleiner Trust, the Park Trust and CenterCal
are referred to from time to time herein as the “Parties™) under the following circumstances:

RECITALS

A. The Kleiner Trust is the fee owner of real property located in Ada County, Idaho,
and legally described in Exhibit A attached hereto (the “Kleiner Property™). The Kleiner
Property consists of a parcel containing approximately 22.32 acres of land (Parcel 3).

B. The Park Trust is the fee owner of certain real property located adjacent to the
Kleiner Property, and legally described in Exhibit B attached hereto (the “Park Property”™). The
- Park Property is a single parcel containing approximately 60.00 acres of land. -

C. CenterCal is the fee owner of certain real property located adjacent to the Kleiner
Property, and Jegally described in Exhibit C attached hereto (the “CenterCal Property”). The
CenterCal Property is made up of two (2) parcels containing approximately 35.85 acres of land
(Parcel 1-A) and 53.94 acres of land (Parcel 1-B). The Kleiner Property, Park Property and
CenterCal Property are sometimes hereafter collectively referred to as the “Properties” and are
shown on the site plen attached hereto as Exhibit D (the “Property Site Plan”).

D. The Parties to this Agreement, by law, each own a portion of the water right
described in State of Idaho Water License Number 63 10412 (the “Water License™), which
authorizes’ the diversion of a total of 2.5 cfs of water.for the irrigation of a total of 129 acres

CiDocuments and Scnings\:'fg\[bca! Sctlings\Temporary Internet Files\OLKTNA7-22-08v2WELL SHARING WATER SUPPLY AND
EASEMENT AGREEMENTclesn. DOC
-1
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within the Properties and a total annual diversion volume of 580.50 acre feet per year (4.5 acre-
feet per acre). The Parties’ respective shares of the Water License are referred to individually as
a “Water Right” and collectively herein as the “Water Rights.”

The allocation of the Water License among the Water Rights (the “Proportionate Shares™)
is as follows:

Party Proportionate | Diversion Acres | Diversion | Name of Right

Share - Rate : Volume
Kleiner Trust | 12.97% 3243 CFS | 2232 | 7529 Kleiner Trust Water Right
{Parce! 3} -
CenterCal | | 20.83% .5208 CFS | 35.85 | 120.93 Center Cal Water Right
(Parcel 1A) .
CenterCal 31.34% 7835CFS 5394 | 181.92 CenterCal Water Right
(Parcel 1B) : ) . - -
Park Trust 34.86% 8715 CFS | 60.00 | 202.36 Park Trust Water Right

E. The Water Rights of all the Parties are currently delivered from a ground water
well located on the Kleiner Property shown on the Property Site Plan as “Irrigation Well A”,

F.. The Parties desire to divert their Proportionate Shares of the Water License from
wells located or to be located on ecach of their respective Propertics and fo engage in the
administrative process necessary to amend the Water Rights to allow for the additional points of
diversion under the Water Rights. If adequate wells cannot be constructed or utilized on the
CenterCal Property or the Park Property or the Water Rights cannot be amended to allow for
additional points of diversion for such additional wells,.the Parties desire to develop a new

community well on the Park Property to secve as a replacement for Irrigation Well A, If new -

adequate wells cannot be installed on the CenterCal Property and the Park Property, and if a new
adequate community well cannot be instatled on the Park Property, or if the Water Rights cannot
be amended to allow for additional points of diversion for the above described new wells, or
until such time as the preceding events occur, then the parties desire to sharc the use, operation,
maintenance and repair of Yrrigation Well A, all pursuant to the terms and conditions of this
Agreement. '

G. The Partics desire {o memorialize their agreements regarding the ownership of the
Water Rights, their efforis to create new wells and to amend the Water License to allow for
additional points of diversion, as wefl as to address their common ownership rights and
obligations with respect to the wells described herein and all related facilities, the costs
associated with the creation of new wells, maintenance, repair, use and operation of shared wells
and all related facilitics, as well as to create the necessary easements related to such shared wells,
all upon the terms and conditions hercinafter set forth.

CADocuments and  Scifings\ifp\MLocal  Seitings\Temiporary Infemet Files\OLK7217-22-08v2WELL SHARING WATER SUPPLY AND
EASEMENT AGREEMEMNTclean.DOC .
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NOW, THEREFORE, in consideration of the mutual undertakings of the parties hereto,
and for other good and valiable consideration, the receipt and sufficiency of which are hereby
acknowledged by all the Parties, the Kleiner Trust, the Park Trust and CenterCal agree as
follows:

AGREEMENT

1. Agreement as fo Proportionate Shares of Water Rights. The Parties hereby
agree that the information contained in the Recital D above is accurate, and each Party
specifically agrees that its Proportionate Share of the Water Rights as reflected therein-and the
specific Diversion Rate and Diversion Volume shown for it is accurate and agree and accepts the
same as -an accurate depiction of such Party's Water Rights. Each Party hereby assigns and
transfers to the other Parties its interest in and to the Water License and Water Rights to the
extent necessary to cffectuate the ownership of the Proportionate Shares as set forth above in
Recital D. :

2. CenterCal and Park Trust te Pursue Replacement Wells.

2.1 CenterCal and Park Trust to Pursue Separate Points of Diversion.
CenterCal and the Park Trust each agree (o file an application for transfer with the Idaho
Department of Water Resources (“IDWR”) to change their respective points of diversion for
their Water Rights from Irrigation Well A to a well located or to be located on their respective
Property at such specific locations as they may desire within sixty (60) days following the
execution of this Agreement. The Kleiner Trust agrees not to file a protest or to otherwise
contest the transfer applications. If and to the extent new wells are installed pursuant to this
Section 2.1, the costs of installing such wells, the costs of the equipment associated with such
wells and all application and miscellaneous fees and costs shall be shared by the Parties based
upon their Proportionate Share as described in Paragraph D of the Recitals Section of this
Agreement. Each Party hereto shall pay its share of such costs ta the Party installing such well
within thitty (30) business days after being invoiced for the same. The Party sending such
invoice shall provide a copy of all documentation supporting the invoice. :

2.2 New Shared Well on Park Trust Property. In the cvent that CenterCal
or the Park Trust are unable to change the point of diversion for their respective Water Rights te
add an adequate and acceptable well on their respective Properties pursuant to Section 2.1 above,
then the Parties shall work cooperatively to replace Irrigation Well A with a new well to be
constructed on the southwest comer of the Park Property at a specific location to be agreed upon
by the Partics who will be using such well, for use as a shared community well (the “Shared

- Replacement Well™) by the Kleiner Trust and the Party or Parties who were unable to obtain

approval for their own wells and to obtain all necessary governmental approvals required to
utilize the Shared Replacement Well as.the point of diversion for the Parties! respective Water
Rights. Once the Parties who will be using the Shared Replacement Well reach agrecment on
the specific location, such Parties shall execute and record a Supplement to this Agreement to .
document the agreement on such location by incorporating a site plan showing the agreed to
location (the “Shared Replacement Weil Site Plan™). The Parties who will be using the Shared

CADocuments and SettingswfgiLocsl Scmings\Temporary Intemet Files\OLKTA7-22-08v2WELL SHARING WATER SUPPLY AND
EASEMENT AGREEMENT tlean DOC ' . -
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Replacement Well shall (i)-share the costs of construction and associated expenses, including the
cost of completing all administrative processes necessary to transfer the point of diversion under
the Water Right from Icrigation Well A 1o the Shared Replacement Well, and (ii) jointly co-own
the Shared Replacement Well and all associated pumping equipment based upon their respective
Proportionate Shares (adjusted if one of the Parties is not utilizing the Shared Replacement Well
and has provided a “Termination Notice™ (as hereinafter defined)). In addition, the Parties using
the Shared Replacement Well shall allocate the costs of operating and maintaining the Shared
Replacement Well based on their Proportionate Shares (as adjusted if one of the original Parties
is no longer a Party pursuant to a Termination Notice). In connection with the construction of
the Shared Replacement Well on the Park Property, the Parties using the Shared Replacement
Well shall install water pipclines from such well to their respective properties at specifie
locations to be agreed upon by such Parties and install meters on such pipelines in order to insure
that no Party receives an amount cxceeding its Proportionate Share of Water Rights. A meter
shall also be installed by the Parties on the Shared Replacement Well to measure the water being
produced by such well. The Parties and their anthorized representatives shall have the right to
read all such meters from time to time. The rights of the Parties to read meters shall survive any
Termination Notice provided under this Agreement. The specific agreed to locations for the
above described pipelines shall be included on the Replacement Well Site Plan, and in any event,
shall be adjacent to roadways or in such other areas that will nat impair the development of the
Properties upon which the same are located.

2.3 Use of Irrigation Well A Pending Tustallation and Approval of
Replacement Wells. Until such time as IDWR approves the applications of CenterCal and the
Park Trust for their replacement wells on their respective Properties or the application related to
the Shared Replacement Well, with such approvals in any case as are reasonably acceptable to
the parties utilizing the wells in question, and the replacement wells in question have been
developed so that they produce the quantity of water authorized for the Parties utilizing the same
as reflected by this Agreement with acceptable water quality, the Parties may continue 10 use
Trrigation Well A as a point of diversion for their respective Water Rights.

24  Termination Natice. Once either CenterCal or the Park Trust obtain
approvals to use a replacement well on its Property as a point of diversign for its Water Right
and installs and is able to operate a replacement well producing the quantity of water such Party .
is entitled to with an acceptable quality of waler, then such Party may provide written notice to
the other Parties to this Agreement indicating that it intends to cease using Irrigation Well A or
the Shared Replacement Well (the “Termination Notice™), as the case may be, specifying the
date such Party will cease using the well in question. Effective upon the date specified in such
Termination Notice, the Party providing such Termination Notice shall no longer be a party to
this Agreement or bound to or liable hereunder, except foc liability for costs incurred prior to
such date and except for provisions contained herein expressly stated to survive the Termination
Notice. -In addition, the Party providing theé Termination Nofice shall no longer have any
ownership rights or obligations with regard to lrrigation Well A or the Shared Replacement
Well, as the case may be, or to any of the “Well Facilitics” (as hercinafter defined) related to -
such well, and shall, upon request, execute such bills of sale or other instruments as'the other

Ci\Dacuments and Settings\rfsiLocal ScttingstTemporary Intornet FRctOLKTNT-22-08V2WELL SHARING WATER SUPPLY AND
EASEMENT AGREEMENTclean,DOC
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'\ plans an spemﬁdéﬁxbns for the new plpclmcs ‘deliveri g
require the prior approval of CenterCal, and the plans and specifications for the new pipelines

Parties may reasonably request in arder to transfer its ownership interest therein to the other
Parties and such easement vacations or other instruments as the other Parties may reascnably
request to vacate easements that are no longer necessary.

2.5  Irrigation Well A ag Community Well. 1f CenterCal and the Park Trust
are unable to change the point of diversion for their Proportionate Share of the Water Rights to
wells on their respective properties as provided in Section 2.1 above, and the Parties are also
unable to change the point of diversion for their respective Proportionate Share of the Water
Rights to the Shared Replacement Well as provided in Section 2.2 above, then, until they are
able to do so, the Parties shall continue to use Irrigation Well A as a community well to supply
irrigation water to the Properties. The Parties using Irrigation Well A shall co-own the well and
all associated companents thereof, including all purmps and related equipment and facilities
utilized in the operation of such well (the “Well Facilities™), and (ii) allocate the costs of
operating and maintaining the Irrigation Well A based on their Proportionate Shares (as adjusted

_if one of the original Parties is no longer a Party pursuant to a Termination Notice).

2.6 [Iustallation of Lines for Yrrigation Well A. If it is determined that
Irrigation Well A is going to be used by the Parties as a community well, then within sixty (60}
days after determination by any of the Parties hercto that the existing surface ditches and surface
pipes need to be relocated in order to develop their respective Properties, the Kleiner Trust shall
install water pipelines from Irrigation Well A to the Park Property and the CenterCal Property at
the points to be agreed upon by the Parties, whereupon the Parties shall execute a Supplement to
this Agreement to document such agreement on the locations by incorporating a water systern
site plan showing the agreed to locations (the “Irrigation Well A Site Plan™), which shall be
adjacent to. roadways or in such other areas that will not impair development of the Properties
upon which the same are located, or, at its option, have the respective Parties install their own
water lines in conformance with such Well A Site Plan, in which event the Kleiner Truist shall

delivering water to the Park Property shall require the prior approval of the Park Trust. The
Kleiner Trust shall also install a meter capable of metering all of the water produced by Irrigation
Well A, a meter on the pipeline going to the Park Property, and a meter on the pipeline going to
the CenterCal Property in arder to insure that each Party does not receive an amount exceeding
its Proportionate Share of Water Rights. The Parties and their authorized representatives shall
have the right to read the meters from time to time, which right shall survive any Termination
Notice given by any Party pursuant to this Agreement. If and to the extent the Kleiner Trust

jnstalls the same, the Park Trust shall reimburse to the Kleiner Trust the cost of installing the -

delivery pipeline to the Park Property and the water meter on such pipeline, subject to the Park
Trust's prior approval of such work, within ten (10) business days following receipt a writlen
statermnent therefore, together with a copy of all documentation supporting the written statement.

CADocuments end  Settingifg\local SeitingsiTemparary  Intemet Fllcs\OLKﬂ\‘l 22~OSY2WELL SHARING WATER SUPPLY AND
EASEMENT AGREEMENTclean.DOC )
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If and to the extent the Kleiner Trust installs the same, CenterCal shall reimburse to Kleiner the
cost of installing the delivery pipeline to the CenterCal Property and the water meter on such
pipeline within ten (10) business days following receipt a written statemnent therefore.

2.7° Disclaimers as to Water Quantity and Quality. Neither the Kleiner
Trust nor the Park Trust make any representation, warranty or guaranty to any Party regarding
the quality of the water from wells located on their respective Propertties, including but not
limited to, the suitability of the water for imrigation purposes. For so long as wells are being
shared under this Agreement, the Party required to maintain such-well hereunder shall provide
the other Parties with not less then twenty (20) days advance written notice of any planned
interruption for maintenance, and the anficipated length of such interruption. Any planned
interruption exceeding five {5) days shall requite prior consent from all Parties.

3 Quantity of Water Supplied. Each of the Parties shall have the right fo receive

their Proportionate Share of the Water License from the Shared Replacement Well or Irrigation:

Well A, as the case may be.
4, Grant of Easements.

4.1  Shared Replacement Well Easements. If the Shared Replacement Well
will be constructed pursuant to Section 2.2 above, the Park Trust grams 1o the Kleiner Trust and

L to CenterCal the following casements:

(3} A nonexclusive- well ecasement (“Shared Replacement Well
Easement™) for all purposes directly related to the production of groundwater at the Shared
Replacement Well, including but not limited to, operating, maintaining, repairing, replacing,

" recanstructing, metering and monitoring the Shared Replacement Well and the Well Facilities

associated with ihe same. The location for the Replacement Well Easement will be shown on the
Shared Well Site Plan once the Parties utilizing the Shared Replacement Well reach agreement
on the same. '

) A. nonexclusive subsurface pipelinc easement (“Replacement Well
Pipeline Eascment™) for operating, maintaining, repairing,. replacing, reconstructing, and
monitoring pipelines and related facilities to transport groundwater from the Shared Replacement
Well to: (a) the boundary of the Kleiner Property in the case of the Kleiner Trust; and (b) the
boundary of the CenterCal Property in the case of CenterCal (the “Shared Replacement Well
Pipelinc Easement Area’). The Shared Replacement Well Pipeline Easement Area shall be an
area that is five (5) feet on either side of the center line of the pipeline to be constructed pursuant
1o Section 2.2. The Park Trust agrees that no structures, walls, fences, obstructions or barriers of
any kind (whether temporary or permanent) shall be constructed, erected or permitted over the
Shared Replacement. Well Pipeline Easement Area. The location of the Shared Replacement
Well Pipeline Fasement Area will be shown on the Shared Well Site Plan once the Parties
utilizing the Shared Replacement Well reach agreement on the same. . .
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{c) A Nonexclusive easement (“Shared Replacement Well Access
Easement”) for ingress and egress oa such portions of the Park Property reasonably approved by
the Park Trust and the other Partics utilizing the same which is necessary in order for the Kleiner
Trust and CenterCal to exercise and perform their rights and obligations pursuant to this
Apgreement. The access rights of the Kleiner Trust and CenterCal shall be directly related to the
production of water and operation of the Shared Replacement Well and the Well Facilities
associated therewith. The Kleiner Trust and CenterCal, as the case may be, shall provide the
Park Trust with reasonable advance notice when they desire access to the Park Property for the
purposed provided in this Agreement. The Kleiner Trust and CenterCal, as the case may be,
shall not unreasonably interfere with the Park Trust’s operations or use of the Park Property
while accessing the Trust Property pursuant to this Agreement. The Park Trust shall not install
any improvements or alterations, or take any other actions, or permit any of the same (o occur, on
the Park Property which will restrict or prevent the Kleiner Trust or CenterCal from exercising
the easement rights described herein.

42  Irrigation Well A Easements. For so long as Irrigation Well A shall be
used as a community well pursuant to this Agreement, the Kleiner Trust grants to the Park Trust
and to CenterCal the following easements: . :

(a) A nonexclusive well easement (“Irrigation Well A Easement™) for
all purposes directly related to the production of groundwater at the Irrigation Well A, including
but not limited to, operating, maintaining, repairing, replacing, reconstructing, melering and
monitoring Trrigation Well A the Well Facilities associated with the same. The current location
of the Irrigation Well A Easement is shown on the attached Exhibit D.

(®) A nonexclustve subsurface pipélinc easement (“Irrigation Well A

Pipeline Easement™) for operating, maintaining, repairing, replacing, reconstructing, and

monitoring pipelines and related facilities to transport groundwater from Iirigation Well A to: (a)
the boundary of the Park Property in the case of the Park Trust; and (b) the boundary of the
CenterCal Property in the casc of CenterCal (the “Irrigation Well A Pipeline Easement Area”).
The Irrigation Well A Pipeline Easement Area shall be an area that is-five (5) feet on cither side
of the center line of the pipeline to be constructed pursuant to Section 2.6. The Kleiner Trust
agrees that no stractures, walls, fences, obstructions or barriers of any kind (whether temporary
or permanent) shall be constructed, erected or permitted aver the Imrigation Well A Pipeline
Easement Area. The location of the Imrigation Well A Pipeline Eascment Area will be shown on

the Trrigation Well A Site Plan once the Parties utilizing Irrigation Well A reach-agreement on .

the same.

© A nonexclusive casement (“Irrigation Well A Access Easement”)
for ingress and egress on such portions of the Kleiner Property reasonably approved by the
Kleiner Trust and the other Parties utilizing the same which is necessary in order for the Park
Trust and CenterCal to exercise and perform their rights and obligations pursuant to this
Agreement, The access rights of the Park Trust and CenterCal shall be directly related to the
production of water and operation of the Irrigation Well and the Well Facilities associated
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therewith. The Park Trust and CenterCal, as the case may be, shall provide the Kleiner Trust
with reasonable advance notice when they desire access to the Kleiner Property for the purposes
provided ir this Agreement. The Park Trust and CenterCal, as the case may be, shall not
unreasonably interfere with the operations or use by the Kieiner Trust of the Kleiner Property
while accessing_the Kleiner Property pursuant to this Agreement. The Kleiner Trust shall not
install any improvements or alterations, or take any actions, or permit any of the same to occur
on the Kleiner Property which will restrict or prevent the Park Trust or CenterCal from
exercising the easement rights described herein.

- 5. Relocation of Wells, Well Facilities and Pipelines. The Park Trust or the
Kleiner Trust may from time to time elect to relocate the wells located on their respective
properties, provided however, if the wells are then still being utilized by any other Party or
Parties, then the conditions of this Section 5 shall apply to any such relocation. The proposed
relocation for the well (a) must be reasonably acceptable to the other Parties then utilizing such
well; (b). must be in compliance with all applicable Jaws, rules and regulations; (¢} shall be
performed at the sale cost and expense of the Party relocating the same; (d) shall not reduce or

impair the usefulness or function of the water scrvice provided to the other Parties’ respective-

Propertics; (€) shall be completed in & marmer so as not to inferrupt the provision of water to any
of the other Parties’ respective Properties; (f) shall not disrupt or diminish the extraction of
ground water as then being extracted by the water well being relocated; (g) shall not substantially
increase “Operating Costs” (as hereinafier defined).- In addition, the Party desiring to relocate
the water well shall cause to be provided fo the other Parties still utilizing such well reasonably
acceptable certifications from its water engineer and hydrogeologist attesting to the foregoing.
The expenses described abave to be paid by thé relocating Party shall include the necessary
relocation and/or replacement of all Well Facilities and pipelines. The relocating Party shall
provide the other Parties then ufilizing the well reasonable advance natice of the relocation and
work cooperatively with such parties- regarding the necessary relocation of irrigation pipelines
and related facilities. )

. 6. Ownership of Well Facilities. Ownership of lrrigation Well A and all of the
Well Facilities associated therewith shall be owned by the Parties &s tenants in common, with
each such Party’s awnership share thercin heing equal to its Proportionate Share pursuant to
Article D of the Recitals. The Parties shall execute such bills of sale or other reasonably
requested documents from time 1o time to evidence such ownership rights. If the Shared
Replacement Well is installed on the Park Property, then the ownership of the Shared
Replacement Well and the Well Facilities assaciated with the Shared Replacement Well for each
Party shall be equal to the above described ownership perceritages. Notwithstanding the
foregoing provisions to the contrary, once a Party provides a Termination Notice, then effective
as of the date such Party ceases using Irrigation Well A or the Shared Replacement Well, as the
case may be, then such Party shall transfer to the other Party or Parties its ownership share in
such well and the associated Well Facilities by bill of sale or such other documentation as may
be reasonably requested so that the ownership percentages will be proporticnate to the remaining
Parties’ respective Proportional Shares. The transfer of ownership rights in the wells and the

Well Facilities as described herein shall be without warranty or guaranty, other than a warranty =
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by the t.rax.lsfemhg party that it has not transferred, encumbered or otherwise alienated its
ownership interest to any third party, in any way.

7. Operation and Maintenance of Wells and Well Facilities.

71 Licenses and Permits. The Park Trust shall obtain or cause to be obtained
all authorizations, licenses, permits, consents and approvals of, notice to and registrations or
filings with any governmental body, agency or other instrumentality that- are required to be
obtained in connection with the operation and maintenance of Irrigation Well A or the Shared
Replacement Well and the associated Well Facilitics and pipelines (“Permits™). Each Party shall
be responsible for the payment of its respective Proportionate Share of the cost of all such
licensing and permitting costs (“Regulatary Costs™), with payment to be made within thirty (30)
business days following reccipt a written statement therefor, together with copies of the actual
invoices, bills or other reasonable docurentation of the Regulatory Costs in question.

7.2  Operation and Maintenance. The Park Trust shall operate and maintain
Irrigation Well A or the Shared Replacement Well and associated Well Facilities and pipelines in
a good working condition and in accordance with all applicable governmental laws, regulations
and statutes by person{s) or entity(ies) qualified and licensed to perform such work. The costs of
maintaining and repairing pipelines that serve one Party’s Property exclusively shall be paid by
that Party and the costs of maintaining and repairing shared pipelines shall be shared by the
Parties based on their Proportionate Shares. The Park Trust shall also be responsible for
maintaining and paying for electrical service at Irrigation Well A or the Shared Replacement
Well and to operate the Well Facilities. Each Party shall be responsible for the payment of its
tespective Proportionate Share of the actual out-of-pocket third party cost of all such operation
and maintenance costs, including the costs of maintaining and repairing pipelines that serve its
Property exclusively (“Operating Costs™), which shall be billed on a quarterly basis with
payment due thirty (30) business days following receipt of a bill for the same, which shall be
accompanied by copies of the actual bills and invoices or other reasonable documentation
evidencing the Operating Costs expended by the Park Trust.

. The Kleiner Trust and CenterCal shaill have the right lo conduct an audit of
Operating Expenses for any calendar year, provided such audit is conducted upon at least fifteen
(15) days notice, at the-auditing Party’s expense, during normal business hours, at Park Trust’s
offices where such records are kept and is not conducted more than once with respect to the .
period in guestion. 1f such audit rcveals that the Park Trust has avercharged the Kleiner Trust
and CenterCal, the Park Trust shall promptly reimburse the Kieiner Trust and CenterCal for the
amount of such overcharge, and if such overage exceeds five percent (5%) of the Operating
Costs billed to the anditing Party, the Park Trust shall reimburse the ruditing Party for its out-of-
pocket cost in having such audit performed. .

) Notwithstanding the foregoing, the Park Trust shall not incur Operating Costs
greater then Tea Thousand Dollars and no/100’s ($10,000.00) for-any individual item-without
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first obtaining the written consent of the Kleiner Trust and CenterCal, such consent not to be
vnreasonably withheld, conditioned or delayed. The Kleiner Trust and CenterCal, or their
respective authorized representatives, shall have the right to observe the Park Trust’s opération
and maintenance activitics on a periodic basis as reasonably necessary to ensure that the
Irrigation Well A, or the Shared Replacement Well, as the case may be, and the associated Well
Facilities are operated and maintained in accordance with the terms and conditions of this
Agreement. Should the Park Trust fail to properly maintain Irrigation Well A, or the Shared
Replacement Well, as the case may be, or any of the associated Well Facilities, the Kleiner Trust
and CenterCal shall have the right to undertake necessary maintenance, the cost of which shall be
shared by the Parties as provided in this Section 7, and shall have the same billing and collection
tights as are afforded to the Park Trust hereunder.

8, Costs of Inétalling New Wells., If CenterCal and/or the Park Trust install their
own wells pursuant to Section 2.1 of this Agreement, or if the Parties elect 1o install the Shared
Replacement Well on the Park Property pursuant to Section 2.2 of this Agreement, then the costs-
of installing such new wells and the associated Well Facilities shall be shared by all of the
Partics hercto in accordance with their respective Proportionate Shares. Each such Party shall
pay its Proportionate Share of these costs within thirty (30) business days after being invoiced
for the same, which invoices shall be accompanied by copies of the actual bills or invoices from
third parties or other documentation reasonably demonstrating the total costs involved with the
well installation of the new wells and the associated Well Facilities. Prior to installing any of the
new wells and associated Well Facilities as described hercin, the Party installing the same shall
submit the bids, estimates and total costs associated therewith to the other Parties for review and
approval, which shali not be unreasonably withheld. Each of the Parties’ obligations under this
Section 8 regarding payment for installation costs shall survive such Party providing any
Termination Notice. -

9. Indemnification:

9.1  Indemnification by Kleiner Trust. The Kleiner Trust shall indemnify,
defend -and hold hammless the Park Trust and CenterCal, and their respective trustees,
beneficiaries, officers, - employees, directors, members, agents, contractars, attomneys and
consultants, from and against all damages, claims, actions, demands, liabilities, costs and
expenses, including without limitation, costs of investigation, lawsuits and other proceedings,
whether in equity or in law, settiement costs, atiorneys® fees and costs, and penalties or violations
of any kind, which are alleged to directly or indirectly arise out of, result from or relate to: (a)
any injury to a person, property or entity occurring in connection with the exercise of any of its
rights hereunder; (b) any negligent act or omission on the part of the Kleiner Trust or its trustees,
agents, representatives, contractors, cmplayees, invitees, licensees or lessees in the performance
of this Agreement; and (c) breach of the terms and conditions of this Agreement by the Kleiner
Trust. The foregoing indemnification obligations owed to an indemnified party shall not include
any claims or Hability ta the extent of the negligence of such indemnified party. -
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9.2  Indemnification by the Park Trust. The Park Trust shall indemnify, .
defend and hold harmless the Kleiner Trust and CenterCal, and their respective frustees,
beneficiaries, officers, employees, agents, directors, members, contractors, attorneys and
consultants, from and against all damages, claims, actions, demands, liabilities, costs and
expenses, including without limitation, costs of investigation, lawsuits and other proceedings,
whether in equity or in law, settlement costs, attorneys' fees and costs, and penalties ar violations.
of any kind, which are alleged to directly or mdlrectly arise out of, result from or relate to: (a)
any injury to a person, property or entity occumng in connection with the exercise of any of its
rights hereunder; (b) any negligent act or omission on the part of the Park Trust or its trustees,
agenls, representatives, contractars, employees, invitees, licensees and lessees in the
performance of this Agrecment; or (¢) breach of the terms and conditions of this Agreement by
the Park Trust. The foregoing indemnification obligations owed to an indemmnified party shall not
include any claims or liability to the extent of the negligence of such indemnified party.

9.3  Indemnification by CenterCal. CenterCal shall indemnify, defend and
hold harmless the Kleiner Trust and the Park Trust, and their respective trustees, beneficiarics,
employccs, agents, contractors, attorneys and consultants, from and sgainst all damages, claims,
actions, demands, liabilities, costs and expenses, including without limitation, costs of
investigation, lawsuits and other procecdings, whether in equity or in law, settlement costs,
attorneys’ fees and costs, and penaltics or violations of any kind, which are alleged to directly or
indirectly arisé out of, result from or relate to: (a) any injury to a person, property ot entity
occurring in connection with the exercise of any of its rights hereunder; (b) any negligent act or
omission on the part of CenterCal or its officers, directors, agents, representatives, contractors,
employees, invitees, licensees and lessees in the performance of this Agreement; or (c) breach of
the terms and conditions® of this Agreement by CenterCal. The foregoing indemnification
obligations owed to an indemnified party shall not include any claims or liability to the extent of
the negligence of such indemnified party.

94  Survival of Indemnification Obligations. The obligations of the Parties

- under this Section 9 shall survive any such Party providing a Termination Notice with regard to

damages, claims, actions, demands, liability costs, ot expenses arising out of actions or breaches
that accur prior to the date of termination contained in such Party’s Termination Naotice. No
persan shall be liable under thc indemnities in this Section 9 for the acts or omissions of its
successors in interest.

10, Covenant. This Agreement and the rights, dutics and obligations of the Parties
under this Agreement shall be Successors construed as appurtenances to and covenanls running
with the Property owned by the respective Parties. The Parties agree that the provisions hereof
shall inure to the benefit of and be binding npon the successors and assigns of the Parties to this
Agrecement.

11. Term. This Agreement shall commence on the Effective Date. Unless otherwise
canceled or terminated in writing by the mutual agreement of the Parties, or pursuant to the terms
of this Agreement, the casements granted in this Agreement shall continue in perpetuity or such
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shorter term if mandated by Idaho law. Upon the expiration or earlier termination of this
Agreement, the Parties will prepare and record a deed quitclaiming any interest in the easements
created under this Agreament.

12.  Insurance. If the Shared Replacement Well is constructed’ pursuant to
Section 2.2 above, the Park Trust shall obtain and keep in full force and effect during the term of
this Agreement a policy of comprehensive liability insurance (“Replacement Well Liability
Policy™), insuring the Park Trust against any liability arising out of the use, operation,
maintenance or repair of the Shared Replacement Well and associated Well Facilities. Such
insurance shall at all times by in an amount not less then $5,000,000 combined single limit
linbility for personal and bodily injury and property damage. The insurance required by this
Section shall be issued by responsible companies qualified to do business in 1he State of Idaha,
with a “Best’s Key Rating Guide” of at least A/VII. The Kleiner Trust and CenterCal shall be
named as additional insureds on such policy. Each Party shall pay its Proportionate Share of the
cast of the Replacement Well Ligbility Policy in the same manner as they are required to pay

* Operating Costs pursuant to Section 7.

For so long as Trrigation Well A, as currently located, shall be used as a
community well pursuant to Section 2.3 above, the Kleiner Trust shall obtain and keep in full
force and effect during the term of this Agreement a policy of comprehensive liability insurance

- (“Irrigation Well Liability Policy'), insuring the Kleiner Trust ageinst any liability arising out of

the use, operation, maintenance or repair of Irrigation Well A, and the associated Well Facilities,
Such insurance shall at all times by in an amount niot less then $5,000,000 combined single limit
liability for personal and bodily injury and property damage. The insurance required by this
Section shall be issued by tesponsible companies qualified to do business in the Staie of 1daho,

-with: a “Best’s Key Rating Guide” of at lcast A/VIII. The Park Trust and CenterCal shall be

named as additional insureds on such policy. Each Party shall pay its Proportionate Share of the
cost of the Imrigation Well Liability Policy in the same manner as they are required to pay
Operating Costs pursnant to Section 7.

13. Default.

- 13.1 Failure to Pay Expenses. In the event any Party fails or refuses to pay
when due its share of any éxpenses incurred in connection with the construction, maintenance,
operation and insurance of the irrigation wells, well facilities and pipelinc delivery systems as
provided for in this Agreement, which failure continues for a period of ten (10} days after receipt
of written notice of a bill thereof, such failure shall constitute a default and legal action may
thereafter be instituted against the defaulting party (the “Defaulting Party") by the Party that has
paid the expenses (the "Curing Party") for reimbursement plus interest. Interest shall accrue
fromi the date said bill was due and payable to and including the date said bill is paid at the rate
of twelve percent (12%) per annum (the "Default Rate"). Furthermore, the Curing Party shall
have a lien on the Defaulting Party's real property described herein for the amount of said
expenses plus accrued interest as set foith above; provided, however, that if there be a bona fide
dispute as to the existence of such default or of the amount due and all undisputed amounts are

C:ADocunents and  Settingsufgiiocsl Scitings\Temporary  Intemet Filr.:\OLK’IZ\?—?JOSvZWEIL SHARING WATER SUPPLY AND
EASEMENT AGREEMENTelean D0C
-12

42340.0002.1199383.2

7




paid, there shall be no right to place a lien on such Defaulting Party’s real property uatil ten (10)
days after such dispute is settled by final court decree or mutual agreement and payment thereof
to the Curing Party has not been made. . :

14, Miscellancous Provisions,

14.1  Recitals; The Recitals sct forth at the beginning of this Agreement of any
matters or facts shall be conclusive proof of their truthfulness and the terms and conditions stated
in the Recitals, if any, shall be deemed a part of this Agreement.

14.2  Goaod Faith. The Partics agree to exercise their best efforts and utmost
good faith to effectuate all the terms and conditions of this Agreement and to execute such
further instruments and documents as are necessary or appropriate to effectuate all of the terms
and conditions of this Agreement. ’

143 Counterparts. This Agrecment may be executed in counterparts, each of
which shall be deemed an original, but all of which, taken together, shall constitute.one and the
same instrument.

144 Entirc Agreement. This Agreement contains the entire mgreement
between the Parties regarding the Water Rights, the Shared Replacement Well and lImrigation
Well A and supersedes all prior and contemporancous understandings and agreements, whether
oral or in writing, between the parties regarding the foregoing matters. There “are no
representations, agreements, arrangements or understandings, oral or in wriling, between or
among the parties to this Agreement relating to the subject matter of this Agrcement that are not
fully expressed in this Agreement or any addendum or supplement hereto. '

145 Interpretation and Headings. The provisions of this Agreement shall be
construed as to their fair meaning, and not-for or against any party based upon any attribution to
such party as the source of the language in question.  Headings used in this Agreement are for
convenicrice of reference only and shall not be used in construing this Agreement.

. 14.6 Governing Law. This Agreerent shall be governed by the laws of the
State of {daho. : : .

14.7 Vemue. The venue of any action brought to intérpret or eaforce this
Agreement shall be laid in Ada County, Idaho. :

148 Severability. If any term, covenant, condition or provision .of this
Agreement, or the @pplication thereof to any person or circumstance, to any exient shall be held
by & court of competent jurisdiction to be invalid, void or unenforceable, the remainder of the
terms, covenants, conditions or provisions-of this Agreement, or the application thereof to any
person or circumstance, shall remain in full force and effect and in no way shall be affected,
impaired or invalidated thereby. ’ : . :

f
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14.9 Waiver. The walver by one party of the performance of any covenant,
condition or promise under this Agreement shall not invalidate this Agreement, nor shall it be
considered a waiver by it of any other covenant, condition or promise under this Agreement.
The waiver by either or both parties of the time for performing any act under this Agreement.
shall not constitute a waiver of the time for performing any ather act or an identical act required
to be performed at a later time,

14.10 Amendment, This Agreement may be amended or supplemented at any
time, but only by the written agreement of the Parties.

'14.11 No Third-Party Beueficiaries. This Agreement is intended to benefit
only the Parties hereto and no other persan or entity has or shall acquire aany rights hereunder.

14.12 Survival, Each of the obligations of the Parties herefo to provide any
documents, make any payments, or indemnify any other Party hereto shall survive the
termination of this Agreement.

14.13 Further Acts. Each Party agrees to perform any further acts and to
execute, acknowledge and deliver any documents which may be reasonably necessary to camry
out the provisions of this Agreement. -

14.14 Attorneys' Fees, In the event of any litigation involving the Parties to this
Agreement to enforce any provision of this Agresment, to enforce any remedy available upon
default under this Agreement, or seeking a declaration of the rights of a Party under this
Agreement, the prevailing party shall be entitled to recover from the other such attorneys' fees
and’ costs as may be reasonably incurred, including the costs of reasonable investigation,
preparation and professional or expert consultation incurred by reason of such litigation or
appeal.

14.15 Notice. Any notice or other communication which & Party is required or
may desire to give any other Party pursuant to this Agreement shall be in writing and shail be
given by personal service, by United States registered or certified mail, returh receipt requested,
postage prepaid, or by generally recognized overnight carier with proof of delivery provided,
addressed to the party to whom the communication is being sent as follows:

Address for Notices to Kleiner Trust;

Walter and Elizabeth Kleiner
1725 89th Place NE
Bellevue, Washington 98004
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and

David Klciner

3841 Carr Place N.
Scattle, Washington 98103

With a copy to (which shall not constitute notice):

Stoel Rives, LLP

600 University Street, Suite 3600
Seatile, Washington 98101

Attn: David Rockwell, Esq.

Address for Notices ta the Park Trust:

The Julius M. Kleiner Memaorial Park Trust
c/o Mr. Eugene M. Kleiner, Co-Trustee
1900 Clise Place West

Scattle, WA 98159

and

The Julius M. Kleiner Memorial Park Trust
Michaet E. Huter, Co-Trustee

217 W. Georgia Ave., Suite 100

Nampa, ID 83686

Fax No.: (208) 467-9983

With a copy to (which shall not constitute notice):

Hawley Troxell Ennis & Hawley, LLP
877 Main Street, Suite 1060

PO Box 1617

Boise, 1D 83701-1617

Attn: Richard F. Goodson

Fax No. 208-342-3829

Addrcss for Notices to Ccntchal

¢f/o CenterCal Properties, LLC -

7455 SW Bridgeport Road, Suite 205
Tigard, Oregon 97224

Attn: Fred W, Bruning
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With a copy to {(which shall not constitute notice}:

Griffin Fletcher & Hemdon LLP
3500 Red Bank Road
Cincinnati, Ohio 45227

Atin; Richard D. Hemden, Esq.

Either party may change its address by written notice to the other given in the manner set forth
above. Any notice so given shall be deemed to have been given at the time of delivery, if

personally served, or as of the date of delivery (whether accepted or refused) established by U.S. -

Post Office return receipt or the overnight carrier’s proof of delivery, as the case may be, if sent
by mail or ovemnight courier.

14.16 Exhibits. The following Exhibits are attached herefo and made a part
hercof:

Exhibit A Legal Description of the Kleiner Property
ExhibitB Legal Description of the Park Property
- Exhibit C Legal Description of the CenterCal Property
Exhibit D Property Site Plan (Showing Location of Current Well)

14.17 - Authority. The individuals cxccuting this Agreement represent and
warrant that they have the authority to enter into this Agreement and-to perform all acts required
by this' Agreement, and that the consent, approval or execution of or by any third party is not
required to legally bind the Parties to the terms and conditions of this Agreement.

14.18 Limitation on Trustee. The individuals signing this Agreement on behalf

of the Kleiner Trust and the Park Trust are executing this Agreement solely in their capacities as

trustees under their respective trusts and any recourse against them or their respective trusts
under this Agreement shall be asserted and recaverable solely from the assets of their respective
trusts and not from the individual trustees personally.

{Signatures on following page]

J7e—
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ADDENDUM TO
WELL SHARING, WATER SUPPLY AND EASEMENT AGREEMENT

This Addendum is attached to and forms a part of that certain Well Sharing, Water
Supply and Easement Agreement dated July 3)aF; 2008, among David E. Kleiner, as Trustee of
The 2008 Kleiner Family Trust U/T/D March 4, 2008 (the “First Trust™), Eugene M. Kleiner and -
Michael E. Huter, as Co-trustees of The Julius M. Kleiner Memorial Park Trust U/T/D dated
April 5, 2007 (the “Park Trust”), and Meridian CenterCal, L.L.C., a Delaware limited liability
company (“CenterCal™) to evidence and confirm that David E. Kleiner,.as Trustee of The 2008
Kleiner Family Trust Il U/T/D July 29, 2008 (the “Second Trust”), and all of the interest now
held or hereafter acquired in the Kleiner Property by the Second Trust, shall be subject to said
Well Sharing, Water Supply and Easement Agreement and that the Second Trust shall be
obligated under all of the covenants and subject to all of the conditions applicable to the First
Trust thereunder.

IN WITNESS WHEREOF, the undersigned Trustee has executed these presents as of the

2414, day of July, 2008.

13 -
<ﬁ A 7 C WAYY ﬁf'r
David E. Kleiner, as Trustee for The 2008 Kleiner F amily
Trust II U/T/D July 29, 2008.

STATE OF WASHINGTON )
)ss.
COUNTY OF KING )

On this day personally appeared before me DAVID E. KLEINER, as Trustee of The 2008
Kleiner Family Trust Il U/T/D July-29, 2008, to me known to be the individual described in and
who executed the within and foregoing instrument as Trustee of The 2008 Kleiner Family Trust
I U/T/D July 29, 2008, and acknowledged that he signed the same as his free and voluntary act
and deed, for the uses and purposes therein mentioned.

Given under my hand and official seal this<*7 "7an of July, 2008.

4

“‘ll’lll}'l’

\\\‘::‘Q\{“ :;]:" %”c Signature: J
§ ({oow %%;‘—?7 = Name (Print): / Pty ] Mrnna
> §NOTARy: = -/
R 5’ o= = NOTARY PUBLIC in and for the State
~ o35 PUBLIC S 3 of Washington, residing at_/SSzrs07
0250 My appointment expires: X33~
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N WITNESS WHEREQF, the parties have executed this Agreement as of the Effective
DAVID E. KLEINER, TRUSTEE OF THE 2008

KLEINER FAMILY TRUST UTA DATED
MARCH 4, 2008

Date.

KLEINER TRUST ACKNOWLEDGEMENT

STATE OF Wﬁshcb%ﬁb ) V o
} ss. :
County of ___E&‘de;_A ) C
I certify that I Know or have satisfactory evidence that vy [ :
n{s) acknowledged that % é

(is/aes} the person(s) who appeared.before me, and said ‘perso
signed this instrument, on oath stated that ho (isfere) authorized to execute the -

instrument and acknowledged it as the Temsxee, of

O0F ey @ml%_mé to be the free and voluntary act of such party (ies)

for the uses and purposes fdentioned in this instrument.

ated: T DA, S00% ‘ '
Pt & [rdin g - .

151 ’ .. Notary ﬂaﬂ{&& (t'yped or printed): )
‘,uu qu,,l Notary Public in and for the Sta?f : ”
= W/ P% Residing at ___ /| SSAAUAL

) %ﬁ‘ \-'"0‘4“1,41%/’-; My appointment expires? 2207

‘s

ey, '0/
‘b",; 73
i
&
)

llll‘ll'l,
! . I;’
i

o
N
o

e = I 5
PUBLICS s
Ji?J“bff:ZZZéffi‘“’ .
’I,OF WASK®;\‘\\\

I

\
\
N
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A T OMTC AT we T v

~

e St
- PUGENE M. KLEINER,SQ-TRUSTEE OF THE
. KLEINER MEMORIAL PARK
TRUST UTA DATED APRIL 5, 2007

MICHAEL E. HUTER, CO-TRUSTEE OF THE

JULIUS M. KLEINER MEMORIAL PARK
TRUST UTA DATED APRIL 5, 2007

PARK TRUST ACKNOWLEDGEMENTS

STATE OF Q\)}g/ )
) ss.
County of \&‘\“@ ) > -
I certify that I know or have satisfactory evidence that Goé\gt\\g \A . lu/% n m

(is/are) the person(s) who appeared before me, and said person(s) acknowledged that e
signed this instrument, on oath stated that ilci (is/are) authorized to execute the
instrument and acknowledged it as the { © ~TRUSTEL of T NOLWS. . KLEINEY,

ANEMORA AL M__.mc the free and voluntary act of such party (ies) for the uses and purposes

mentioned in this ins ent.

Dated': &) 9Y { 7/@0‘{ :
[é) \

Aj

otary name ({ypéd or printed): :

AALAAASALLLD LA

: A EJE SCHATTNOHISON Notary Public in and for the State of A
A Ao Residing at Y callfs .
COMMISSION EXPIRES My appointment expires A\ AOS

| FEBRUARY 28,2005 |

C:\D.ocumnts and Settings\rfg\Local SettingsiTemporary Intemet Filcs\OLK'IZ’\’I—?l‘OS;IZWELL SHARING WATER SUPPLY AND
EASEMENT AGREEMENTclean.DOC -
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STATE-OF _ {b )

) ss.
County of . )

/
T certify that I know or have satisfactory evidence that W
(is/are) the person(s) who appeared before me, and said person(s) acknowledged that }:}Q
signed this instrumeat, on oath stated {hat (is/are)- authorized to execute 1he
instrument and acknowledged it as &< S of .
be the free and volantary act of such party (jes) for the uses and purposes
mentioned in this instrument.

Dated: _/i 80 Q%

“illllll','
W 2,
O Bro %,

5“‘ Y:.“”” [‘y&o"';"
<> %
3 NO,T,;,\"\ Y
- ‘? r ‘5
H al P =
o\ %oue f
‘;"o?}‘ & *9esseir () ,;.s

r0q OF DK
)
“erggppaie®
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MERIDIAN CENTERCAL, L.L.C,,
a Delaware limited liability company

By: CENTERCAL, LLC,
a Delaware limited liability company
Its Sole Member

By: CENTERCAL ASSOCIATES, LLC,
a Delaware limited liability company
Managing Member

By: /—W‘Ja /\ﬂ V\/C7§
Name: Jgan Paul Wardy(/
Title: Member

CENTERCAL ACKNOWLEDGEMENT

STATE OF (AL iForal (A )
) ss.
Countyof LOS5 ANGELES )

On JoLy 2% | 2008, before me, LOR.M/M& E . P&TE,QSOA/ s
notary public, personally appeared Jeand PAavUlL. WARDY , who proved to me
on the basis of satisfactory evidence to be the person(f) whose name(g) is/are subscribed to the
within instrument and acknowledged to me that he/shefthey exccuted the same in his/her/their-
authorized capacity(ies), and that by his/her/their signature(sy on the instrument the perso/n.({)f or
the entity upon behalf of which the person/(sf acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.-

WITNESS my hand and official seal.

5
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ENECHEE - REEma - . S
; .+ Boundaty Yeseription .o -
) .t of New Parcel 3 o
L for Meridian Centercal, LLC .
. * Job No. 6077070:00 -

A paroel of Jand sifuated in the st half of tho soithwest querter and fhe west hatf of the
southwest' qaiarter of the southeast quarter of Section 4, Township 3 North, Range 1 RBast, v
Boise Meridian, Ada County, Jdaho, being mars patticularly described as follows:

Range 1 Bast, Boise Meridian: - X
Thence §89°46"17"E, 2659.51 feet alang the south fint of the southwest quarter to 2 $/8 inch .
rebar marking the seoth quérter-section comer of Section 4, ° L

.

Thence S85°46'39"E, 664.61 feet along the south line of the southeast quarters .~ * -

S‘ub.divisiog, Book 27 of Plais ot Pages 1704 & 1705, on the nocthr right-oEway line of Bast
Feirvitw Aydnue, the POINT OF BEGINNING: .
_ . Tliohos NO9"04'25"E, 741,97 foet along the west lin® of Venture Subdivision;

Thenee NBI®59'257W, 1378.91 fect; )
. % . -

Thence 28‘1 .58 feot on 8 non-tangent curve to the right, conceve westerly, having &
rading of 500.00 feet, a centrdl angle 0£32°15"58", & chord bearing of S16°07*227E,

.. andacbordleugth of 277.87 feet; A : -

« . * Thenco S00°00'37"W, 475.04 fost to thenorth right-of-way linc of East Feirvicw
fivenugy © T : :
Theucg:‘889°‘59’2'9"}3; 5?;6.26 feet adong the north right-of-way b'.m:'olf Bast Faicview
Avenue to.a 5/8 inch reber; ; .

Thence S89°59°29"R, 664.68 foet elong the north right-of-way line of East Fairview
Aveaue ta the POINT OF BEGINNING. :

.
T
S N .«

The shove:described pascel contaigs 22.32 scres, more,or less,

‘s ﬁbjcc{ to any é:xxstmg easements or n‘gmiwf-wa_y of record or-epparent.

.~

- 0
.

’

v . L. ‘. - e
Cominencing af a hrass cap marking the scmthv_vst comer of Section 4, Township 3 North,

Thenoe N00°13'217E, 57,74 fect to 1 §/8 fuch rebar marking the southwest comer of Vedture ©

D7
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EXHIBIT ‘B

. l H W Eﬂﬂ .
e ] 4:!:1:;«' . o _<'_‘ B
R . .. -  ‘Bouadary Description
) - - T of New Parcel 2
N - . - for Meridian Ceatereal, LLC
AU . Job No. 6077070.00 :

C«Wl&
RNEINEERINE *

tancearre ¥
4 ARCHITESTUNRK

(178 Ee3t Wiodlag Ereat Dibve
. Bfeld
23518

FH20MZ460300
PX 20U

. wwRpdetipacm
o, wpdesgn.com
.7 LN

A parcel ofTend mmated*}nmemthw& quarﬁ:r anid the west helf of the scmthwa;tquamr .
of the southeast quarter of Section 4, Townshxp 3 North, Range 1 East, BmscM:mﬁzm, Ada

‘County, Idalm bemg more, particularly described ag foﬂows. - :

Commmcmg at a brasa c&p mmhngthesouﬂlwwt corer of Section 4, Townstip 3 Ncrﬁz,

- Range | East, Boise Mcridian;

Thence S§9°46°17"B, 2659.51 fe¥t afong the south lins of the southwest querterto 8 s/ mch
rebar magkdng the souih quactar-section corer of Section 4;

Thonca S89°46'397E, 664.61 fect long the south Hns of the southeast quarter;

Thence NOO°13"21"E, §7.74 fect 1o a 5/8 inch rébar. meoking the southwest edmer 6f Venfure
Subdivision, Book 27 of Plats-at Pagns 1704 & 1705, rwo:ds ofAda County, on the north
dght-ofeway line of Basgt Fairview Avenue;

Thencs NOO04°257E, 741.97 fcnt dang the west l{nn chcnmrc Suhdmmon o the POINT

. OPBEGINNING‘ c .

ThmcaN’S9°59'29"W ]365 lecst; ’ o ..

Ay

Thence 118.21 fast 60 a non-tangent curve to ths 1eft, coneave westerly,
rading of 511.67 foct, & central tngle of 13°14°13", & chaxd bearing of }133"03’12"?«'
] nndanbnrd lcngih ofll? 95 fedty

Thence N44°40'J 8"W 645. 89 feet:

Thence 398. O’chctona curve to the right having a radies of 43833 fect,aocnﬁal
" angle of 46°42°207, 2 cho:dbccmng of N21°19°(8"W, and r chord length of 387.14
feet;

Thence N02°02’02"E 720. 47&:61;

T&mce 16,85 fect on v crve to thclaﬁ:havmg aradius ofSll 67ﬁect, 8 oentralzmglc
of 1°53* 12" & chord buarmg OENOI"OS'ZG"E, and g chord Icugth of 1685 feety -

ThsnceNOO“OB 50"3,182 63 faztm the noﬁhhm:ofﬁmwestha!foﬂhe saumwmct
quarter; . | ‘. ..

. ThauchSQ’Sl'Ol'CB 2033 &et elongthe north line of the west haifofthu
somthwost quarter o a 5/8 ioch rebetr marking the southwest corner of Redfeather -
~ Hstates Subdiviston No. 7, Hook 96 of Plats at Pages 11865 & 11866, roconds of Ada
County. and tho northtwest somer of the cast half of the sm.r&xwesz qumer

.o
. .. P - . .

-~

- . . .
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N Paroel2conhnn¢d. o S -

B . Thence N89°50'4T'I’, 1330.68 feet along the south tine of Redfeather Estates
. . Subdivision No. 7, thic south line of Redfeather Estatrs Subdivislon No. 6, Bock 96
of Plats at-Pages 11818 & 11819, records of Ada Camty, and the notth Hne of the

. east half of the southwwest quarta:‘lo a 5/ inch rebar marhng the canter qum:tcr-
- section ccmcr . .

- Thexice SO0°10°49"W; 1514.75 &eta!ang he &stlmc of the suuthwwtqm:ta' toa

. - 1/2 Inch rebar marking the southwest comer of Clov:tMcadows Subdivisiori Ne. 3,
.. . Book 24 Of Plats ail’agcs 1524 & 1525, records. of Ada Cauaty;

Thefice N&S581347B, 662,97 feet akmg the south line of Clover Meadows

B A Subdivision No.3toa 112 mnhrcbarmxrking&xcnonhwmtcomcrof\faum

: " Subdivisin; Book 27 of Flats st Pages 1704 & 1705;

.. Thehce SOIFO4IST, mssfwumthcwesuimofwmmmdmammmn
: 'POINTOFBEGNNING

.

Thc abowfdcsnnbud parcel’ contams 60.00 rores, more oxless, Ct

Suhjcct to mxy mnstmg cascmmts ar rights-of-way of mcord or apparent.”

.
5
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Df616 K I NG, - N - i
R ’ BoundaryDcscrxpﬂon ' s . :
: . - of New Parcel 1a . .
AR for Meridfan Centercal, LLC - - : e,
- . . Job No. 6077070. L1/ e T

Lann
Fradne

o,
DL
~ e
Exaivenine

N

[
N

LANDICAP K
© ARGHITECTULE

~

— s b

PH208/248 8300 °,
FX 20472448320

Sy viglesignonm

j'\wwvc-rudedga.m -

Apan:cl of land smmwdmthe mtﬁwwtqlmm:rofsmonti Township 3 Norﬂx, leg: 1
" East, Boise Meridian, Ada County, Idaho, bexhg more particufarly described asg follaws,

Commmcmg atz brass cap mérking t}m southwest corner of Scctmn 4, Township 3 North, -
- Renge 1 Bast, BmscMcndian, T
. Thence NO0®10'43"E, 2618.49 fest e.long the west fifie of thé m:hwm quiater to & brass :
+.cap mrkihg the west quarter-section corner of Sectidn 4;

Thence N89°51°012'8, 70.00 fect along the nowth lifie 6F the southwest quart:rtu abrass cap
on the.cast fight-of-way hnc of NcﬂhEaglc R.oad, the POINT OF BEGINNING:
‘. ' Thence N89°51'01"R, 1237, 95 foet along thc north lms of’the wmt balf of thc
- somhwestquartarofSectmn‘P ‘_ ! o . -
Do v
'Thmoe SOO“OE‘SO"W 182.63 feet; - . .- o .0

* Thence 16 85fcctonacm'vatothnngbt,havmgarad.xuofSll.ﬁ?feet,accnmal

. angle of 1°53°12", achord bearfng ofSOl”OS'lG"W and a chord le.ngﬂx of.16.85

ﬁ::{; .
. Thcm:c SO2°02 OZ"W 720. 47'2'&6{, ; )

Thenod 38138 féek o & ewve fo fhe 16, heving a radius of 48633 feet,  centia] (
angle of’ 44"44-'49" a chord bcsnng of §20°202 22"E, :md achord length of 37176 . -
“foek; . .

.
A

Thence N89°49‘ 7”W 1344 74 feet tq tﬁc east right-of-way hnc of Nonh Bagle -
- Road; ., ) . ’

-~ Thonce NOO°10°437E; 1260.65 feet along the cast nghtof way hne of Ncm.h Eaglc

Road to the POINT OF BBGBQNTNG
The above-described parcel contafris 35, 85 am,morc or Icss.

Sub;ectm any exdsting eaxemcms ocng’uts—of ~WRY of;ccord ok appaxcnt. <

.
B
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. * ' -, Boundsry Description ° - i
- of New Parcel 1b - . L .
R for Meridian Centercal, LLC . . *
<7 JobNo.60T7070.00 Col- g

A parccl cflan&sdnamd in'the southwest quarter of Scation 4, TownshxpB North, nge 1
Bast. Boise Mcndmn, Ada County, Idaho, bcmg mare partmu[mly dnscnbeg as follows:

Commcucmgat ab:ass cap marking the southwest cardér, ofSccﬁtm 4 Tovmsh:p 3North,
. Range 1 East, Boise Mexidian; : .
‘Thence 889°46’17”E 202325 foct along the south line'of the southwest quarter;

Thenee NOD°13'437R, 52,81 fect fo the nmth 2 ght—of ~way line of Rast Pmmew Avmc, lhc

POINT OF BEGH\{N}NG* . R

Thence NB5°59” 29"W 777 49 fect a]ong theporth right-of- way Imc of, East Faxmcw
Aveunz ton 5/8 mch rcbar'

Theucc SUO"OO’31"W 5.0 foet along; the north nght—of way linc of Ea.sLFaxmew
Ave‘mwio asi mohx:ba.r‘ . 3 .

Thcﬁcc N89"59’29"W 631 00 fect alcmg the north nght-of wny lmc of Bast Fm:wcw
Avmxuc tc a5/8inch xcbar . . . .

ThsnchOD"OO’Bl”B, 10.00 foct along the porth nght-of way lmn of East Felrview
“-Avenue to a 5/8 mchrebm- . 2

o

Th:ucc NB9°5929"W, 85.91 feet along tbc nonh ﬁghi@faway tine of East Faixvicw-

Avmucto a 5/8 inch xobar;

Therice Ng§ "l 8°52"W, 122.64 féet along ti:c north nght—of way line of East Famcw .

Avmuc tos 5'/8 inch rcbar ;
Theocs N89"59'29"W 217.51 feet along the. north ngh’eof “Way. ling of Fast chw
Avmus toa5/8 mchrcbar

.

. Thence N57"2$'03 ’W 129.24 fect alon g'the north nght—of Wy lme of Epst chw
Aveoucto a brass cap on the east right:of: way fine of North Bag_l— Road, .

Thenoe NQO°10’43"E, 657. 35 feet along the east dgﬁt—of ey line of Nortls Eaglc
Road'to 2 brnss‘cap, i . -

A -

Thence N02°06'43"W 25020 fczt along thc cust nghbof wn,y lmc of’ quh Ea,gic
Road to a brass cap, L . .

L. URglefr . . T

ma s s ke vt m——— ot
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Nesw Pascel 18 opntinued... - e
© 7% TheneoN0G°10'43'E, 27229 feet along the cast right-of-way line'of North Fegle -
. ‘-RoadtonS/8mchmbarenthcsauthlmofthenanhhalfofthr‘wmthalfofﬂlc .

s, ~smnhwesfquartzr c 3 , . ".,
'IbcnocNﬂO”lO‘43"E, 48.74 feet a!ungthc east nght—of way hm: of North Eagie ”.
Road;. - e . - ’

. . "Ihcnce889°49‘l'l”E, 1344.74 fect .' :

Ceote Fhencs 16. 69 foct on apoa—tangmt curve to the left, concavc cast@dy. havmg a - °
- . T radius of 488.33 feet, & central sagle of 1°57°31", & chord bearing of 843°41°33°E* + ~
LT . anda.chmdlcngthcf1669fcct; - Co.

- gy
:

Thcnce S44°40°1 8"E, 64983 fect;

i . _'.'I‘hmcc11821fce’tmacuwatomcnght,havmgammusofill67fcct,accntm!

. .angleof 13"14’13" & chord bca:mg of338°03 12"B, and a choxd fength of 117.95 .
f.et, . . A . R

'mcnco N89“59’29”W 13 73 fcct;
Thence 281.58 fect on anon—mngmt curve {a the ng}:u‘., concdve wmtcﬂy, hzwmg a

. . - radlus of 500.00 feet, & central angle 6£32°15%53™; a chord bcanng ofSIG"OTﬂ"E. .
- ‘ - -nndachoxd!wgthofﬂ?ﬂfeet; -

- Lz . 'I'hcnceSOO“OO 37°W, 475.04 feet to the POINT OF BEG]NN]NG
Thc nbov&dcsmbad parcd contams 5394 acxm, more or 1e55<

- Subject to any cxdsting cas_x:mcufspr pgh‘ts—o,f-vgafy o.f record or‘npparcnt. ’
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GIVE@‘ SLEY '’

LAW OFFICES

601 W. Bannock Street

PO Box 2720, Boise, |daho 83701
TELEPHONE: 208 388-1200
FACSIMILE: 208 388-1300
WEBSITE: www.givenspursley.com

MICHAEL P. LAWRENCE
DIRECT DIAL: (208) 388-1294
EMAIL: MPL@givenspursley.com

Via U.S. Mail

Bofse, ID 83705-5082

Dear Steve,

Gary G. Allen

Peter G. Barlon
Christopher J. Beeson
Clint R. Bolinder

Erik J. Bolinder
Jeremy C. Chou
William C. Cole
Michael C. Creamer
Amber N, Dina
Elizabeth M. Donick
Thomas E. Dvorak
Jefirey C. Fereday
Justin M. Fredin
Martin C. Hendrickson

January 31, 2012

Re:  Water Right no. 63-10412 — Change of Ownership

Steven J. Hippler
Donald E. Knickrehm
Debora K. Kristensen
Anne C. Kunkel
Michael P. Lawrence
Franklin G. Lee
David R. Lombardi
Emily L McClure
Kenneth R. McClure
Kelly Greene McConnell
Alex P. McLaughlin
Cynthia A. Melillo
Christopher H. Meyer
L. Edward Miller

Patrick J. Miller

Judson B. Montgomery
Deborah E. Nelson
Kelsey J. Nunez

W. Hugh O'Riordan, LL.M.
Angela M. Reed

Justin A. Steiner

Robert B. White

Of Counsel
Conley E. Ward

Retired

Kenneth L. Pursley
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I am writing you on behalf of Meridian CenterCal LLC (“CenterCal”) to address
questions you have raised regarding CenterCal’s Notice of Change in Water Right Ownership for
water right no. 63-10412 (“Notice”), a copy of which is enclosed for reference. CenterCal
submitted the Notice in accordance with the Department’s rules to reflect CenterCal’s ownership

of a portion of this water right.

In July 2008, CenterCal acquired land and appurtenant water rights from The 2008
Kleiner Family Trust (“Kleiner Trust”) and The J ulius M. Kleiner Memorial Park Trust (“Park

Trust™). Ina July 31,2008, Well Sharing, Water Supply and Easement Agreement

(“Agreement”), CenterCal, Kleiner Trust and Park Trust agreed to allocate to each party a

“Proportionate Share” of water right no.

63-10412. Copies of CenterCal’s vesting deeds and the
Agreement are included with the enclosed Notice.

According to the Agreement, each party’s Proportionate Share of water right no. 63-
10412 is based on the total amount of land each party owns, not on the amount of the water
right’s place of use each party owns. Consequently, CenterCal acquired less of the water right
than if the right had been allocated according to ownership of the right’s place of use. Park Trust
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and Kleiner Trust, on the other hand, retained more of the water right than otherwise would have
resulted by default from the land conveyances. CenterCal hereby confirms to the Department
that the parties’ agreed-upon Proportionate Share allocation in the Agreement is correct.

Unfortunately, the Agreement incorrectly states that the water right is authorized for a
total diversion rate of 2.5 cfs (instead of the water right license’s actual total diversion rate of 2.0
cfs) and to irrigate 172.11 acres (instead of the license’s actual 129 acres). The Agreement’s
Recital D table is re-created below to reflect the correct, licensed 2.0 cfs diversion rate and 129
acres of authorized irrigation based on the parties’ agreed-upon Proportionate Shares:

Party Proportionate . | Diversion Acres Diversion Name of Right

Share Rate Volume
Kleiner Trust 12.97% 0.2594 CFS | 16.73 75.29 Kleiner Trust Water Right
(Parcel 3)
CenterCal 20.83% 0.4166 CFS | 26.87 120.93 CenterCal Water Right 4
(Parcel 1A) &
CenterCal 31.34% 0.6268 CFS | 40.43 181.92 CenterCal Water Right 5
(Parcel 1B) ; }
Park Trust 34.86% 0.6972 CFS | 44.97 202.36 Park Trust Water Right -

I trust this explanation is sufficient to allow the Department to change its records to
reflect CenterCal’s ownership of its Proportionate Share of water right no. 63-10412 as set forth
in the above table. Please do not hesitate to contact me if you have any further questions.

Sincerely,

OEI

Michael P. Lawrence

cc: David Kleiner, Trustee of Kleiner Trust
David Rockwell, Counsel for Kleiner Trust
Michael E. Huter, Co-Trustee of Park Trust
Elden Gray, Co-Trustee of Park Trust
LKick Goodson, Counsel for Park Trust

Enclosure
1349704_5
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MEMORANDUM

TO: Transfer No. 77630
FROM: Steve Lesterfl Z/
DATE: March 5, 2012

RE: Evaluation of Application

The transfer proposes:

e split the supplemental right (see memo Attachment A)
e add 1 new well (3 alternate locations)
e convert applicant share to primary irrigation (see memo Attachment B).
The site is a proposed shopping center near Fairview Avenue and Eagle Road in Meridian.

Contact person for the applicant is attoerney Mike Lawrence, Givens Pursley.

Summaryv of Information Submitted

Authority to File: Application Attachments 2a and 2b confirm the applicant’s authority to file
the transfer, split the right and change ownership for the applicant’s portion. The additional $100
ownership fee was paid along with the correct $580 fee for a 1.02 cfs split.

Water Right Validity: The supplemental right was licensed in 1990 and is not required to be
used unless needed. Additionally, the applicant provided evidence of use from 2001-2010, see
Application Attachments 8a and 8b. The right is valid.

Injury to Other Water Rights: Adding a new well and reconfiguring 67 acres of supplemental

irrigation to fewer acres of primary irrigation will not cause injury. The lack of protests
reinforces this conclusion.

Enlargement of Use: Enlargement will not occur under this scenario.

Local Public Interest: Assuming protests are not encountered, use of water for new economic
development will be in the public interest.

Beneficial Use/Conservation of Water Resources: The application proposes beneficial use
consistent with conservation of water resources in Idaho.

The application is consistent with criteria of I. C. § 42-222 and should be processed.
Discussion

The application has a few quirks. Insignificant quirks that do not need more attention included
the following:
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e Page 3 includes fractional acres beyond the expected 5 acre cutoff for fractions.
Fractions were rounded and data entered as whole numbers. A comment or condition will
be used to reflect actual irrigation (67.3 acres in split before change to primary use, 14.5
acres in split after change to primary use).

e Page 6 lists 77.5 acres (wrong) for the applicant but limited to 67.3 acres (right) ~ due to
“land acres” vs. “water right acres.” The correct rate and volume are listed for the split.

More substantial quirks have been satisfactorily addressed as noted below.

e The original water agreement defining a non-standard 3-way split included errors
addressed in review memo Attachment A. The correct split for the applicant was data
entered. The attorney’s letter received February 1, 2012 provided sufficient explanation
and corrected information to support the correct split. This will be useful if the

unchanged portion of the right is subsequently split between two other owners as
expected in the future.

e “Transfer 2-fer” allows remaining portion of the right to be described with acres per tract
different than expected. This is needed to accommodate details of the split. The
remaining portion would be expected to cover NESW 29 acres and SESW 21 acres
(actually 29.9 and 21.5), which is less than the 62 acre remaining portion. But to list 62
remaining acres in 2 tracts, needed to show NESW 39 and SESW 23, a change normally
requiring another transfer. That portion of the right is being described on land owned by
the other parties in the water agreement, avoiding complications with the applicant’s
land. Allow this second “records correction” without another transfer application but

with the added transfer fee of $500 for 0.96 cfs that remains, paid January 31, 2012,
receipt W039878.

Memo Attachment A discusses:

e Land the applicant purchased (exceeds water right acres)
o Expected water right split

s Non-standard split per water agreement

o Corrected split that agreement should describe

s Supplemental nature of the right

e Recommended corrections to application. The corrections were completed by February
1,2012.

The applicant provided Application Attachments 8a-8b to document historic use of the
supplemental right, an average of 87.9 af/year diversion volume. Historic consumptive use was
documented at 418 af/year from surface and ground water. The applicant was unable to
document average annual diversion volume of surface water from Nampa & Meridian Irrigation

District. Therefore, it is not clear what percent of total diversion volume came from ground
water.

Memo Attachment B addresses the gap in this information. A reasonable conclusion is to
recognize enough supplemental ground water use under the applicant’s portion to cover primary
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irrigation of about 15 acres (actual 14.5). This will include drip irrigation plus a limited amount
of turf (lawn) grass that requires considerably less water than traditional irrigation.

The conversion will require all the volume from the applicant’s portion of the right, leaving none
available for the water bank. This was discussed with the applicant attorney last week, and he

indicated this was an acceptable result for the applicant.

This conversion implies surface water previously used for the applicant’s share of the right can
be used elsewhere. That would not be considered an expansion under these circumstances.

Significant reduction in use by converting to drip irrigation

Totally converting my traditional lawn to a drip system for other types of landscaping plants
reduced water use about 50% over the last several years. This personal observation supports the

assumption in memo Attachment B that applicant’s share of the right can support about 15 acres
of primary use.

Approval Recommendations

Applicant: 15 acres of primary irrigation from 1 well in alternate possible locations. Per
Memo Attachment B: diversion volume 45.9 af (consumptive volume is not an element of right
but limited to 34.4 af, for the record).

Use standard conditions, except for modified R65 noted below.

Condition 206 is not warranted: this is not an area of concern, and it is hard to imagine an

enforcement problem for 14 acres of irrigation in a mostly paved/built over 90-acre POU
shopping center.

Condition R65 is modified to delete volume since non-standard values not neatly fitting volume
data entry standards (45.9/ 15=3.06 af ... 3 is too small, 3.1 is too large).

This right is the sole, primary source of water to irrigate the place of use.

Original Owner: balance of split before convert above part to primary use (see Memo
Attachment A, summary table, row labeled “others™).

0.96 cfs, 277.7 af, 62 acres but not as traditionally expected: 39 NESW and 23 SESW.



TRANSFER 77630 REVIEW MEMO -- ATTACHMENT A

This information was provided to the applicant 11/23/2011 to help review/process the transfer.

Irrigation Right
NESW 30 acres NWSW 36 acres SWSW 26 acres SESW 37 acres

Deeds appear to convey to applicant

o All of right in NWSW & SWSW: 62 acres
¢ Portion of right in SESW: about 13 acres
» Applicant expected split about 75 acres

Water Agreement

¢ Defines different water right split than assumed by place of use ownership
e Recital D error about rate, 2.00 instead of 2.50 cfs

e Recital D table has incorrect amounts: total acres 172, total rate 2.50 (total volume is
correct)

e Agreement item 1 declares water right splits in Recital D are accurate and acceptable.

Corrected table per proportionate share column times water right acres, rate & volume

Party Share (%) Acres | Rate (cfs) | Volume (af)
Kleiner Trust 12.97 17 0.26 75.3
CenterCal 20.83 27 0.42 120.9
CenterCal 31.34 40 0.62 181.9
Park Trust 34.86 45 0.70 202.4
Total 100 129 2.00 580.5

Summary Table per above

Party Share (%) | Acres | Rate (cfs) | Volume (af)
CenterCal 52.17 67 1.04 302.8

Others 47.83 62 0.96 2777

Total 100 129 2.00 580.5

See following table notes for IDWR database standards and some rounding.
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Table Notes

¢« IDWR database standards:
o Round acres to nearest whole # if more than 5 acres
o Round rate to nearest 2 decimal places
o Round volume to nearest 1 decimal place.

¢  Some splits require rounding for correct totals.
e  Actual irrigation for CenterCal is 67.3 acres, actual irrigation for others is 61.7 acres.

Transfer application

e Includes ownership split for applicant: 67 acres (67.3), 1.04 cfs, 302.8 af

e Applicant paid correct $680 fee: $580 to transfer 1.04 cfs + $100 for ownership split
e All of applicant share is being transferred & should be listed that way on application
e Applicant will irrigate about 15 acres in 90 acre area, apply balance to water bank

» This does not split applicant’s portion into 2 separate rights: applicant will have 1 right
with partial use on site and partial use in water bank.

Primary or Supplemental Right

e 1987 application for permit described supplemental use, NMID surface water as primary
e 1987 temporary approval for drought relief based on proposed supplemental well

s 1989 field exam confirmed NMID water for acres

e 63-10412 place of use is within NMID digital irrigation boundary

e 63-10412 presumed supplemental unless shown otherwise.

Recommend

e Revise water agreement to legally confirm desired splits.’

e Revise application Part 1B per attached draft:
o Total authorized under right, 2.00 cfs
o Total amount of water proposed to be transferred, 1.04 cfs/302.8 af
o Proposed place of use, SW % (application maps are correct).

e Document that 63-10412 is primary right.
e If primary, confirm validity of right with evidence of well usage within past 5 years.
e Ifnot primary, provide information to change supplemental right to primary right, see

attached copy of pages 29-30 from IDWR Transfer Memo #24, Transfer Processing
Policies and Procedures.

' Current right in name of Kleiner Brothers. Transfer approval would leave remaining portion of right for
Kleiner Brothers. At some point, Kleiner Trust and Park Trust should file ownership splits if want that
portion to be recorded under separate ownerships.



TRANSFER 77630 REVIEW MEMO -- ATTACHMENT B

¢ Application Attachments 8a-8b document historic consumptive volume from surface water
and ground water for 129 acres for turf grass (lawns).

e They also show average ground water diversion volume of 87.9 af/yr.
e It is not clear what percent of consumptive volume was from ground water,
e Ground water licensed at full volume per acre = 4.5 af/acre diversion volume.

Estimating Ground Water Consumptive Volume

SW = surface water

GW = ground water

CV = consumptive volume
DV = diversion volume

& & o 8

Historic CV from SW + GW for 129 acres =418 af/yr

Historic CV/acre from SW + GW = 418/129 = 3.24 af/yr

Historic DV from GW for 129 acres = 87.9 af/yr

Historic DV from applicant share GW (67.3 acres /129 acres) x 87.9 affyr = 45.9 af/yr

Ratio of CV to DV:

e localstandard 3.5/4.5=78%
¢ Historic CV compared to standard DV = 3.24 /4.5 =T72%
e Average ratio (78 + 72) /2 =75%

CV from applicant share GW = 45.9 affyr x 0.75 = 34.4 af/yr (supplemental use)
Supplemental CV from applicant share GW converted to acres of primary CV:
34.4/3.24 =11 acres (actual 10.6)

Conclusions
GW supplied about 11 acre equivalent of primary use for turf grass (lawns).

Proposed use for mostly drip irrigation plus a limited amount of turf grass (“drip plus™) would
use significantly less water than 11 acres of lawns (although “less” is not actually quantified):

e 34.4 af CV can provide primary irrigation for 14.5 acres (list as 15) in this scenario.
e 344/14,5=237CV per acre

e 237/324=73%

e 11 acres/ 15 acres = 73%, same ratio as above (actually 10.6/ 14.5)

e “drip plus” uses about % amount of ground water as historic irrigation in this
scenario

¢ ok to use ground water for 15 acres primary use, which is 100% of applicant’s share.



