BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF WATER RIGHT NOS.
13-26C, 13-26D, 13-34A, AND 13-34B AS ORDER GRANTING PETITIONS

3
MODIFIED BY TRANSFER NOS. 65416, ) FOR RECONSIDERATION
65886 _AND 68302 )

This matter having come before the Department of Water Resources (Department) as a
petition to reconsider the approval of water right transfers, the Department makes the
following Findings of Fact, Conclusions of Law, and Order:

EINDINGS OF FACT

1. On November 9, 2001 the Department approved Water Right Transfer Nos. 65416,
65886, and 68302 (transfers) in the form of preliminary orders (orders). Copies of the
orders were mailed to the applicants and the associated water right holders on
November 13, 2001.

2. On November 27, 2001, the Department received Petitions for Reconsideration
(petitions) in connection with the orders from Josephine P. Beeman of Beeman &
Associates, P.C. on behalf of the City of Preston (petitioner). The petitioner seeks
clarification and revision of several items related to the approval of the transfers.

CONCIUSIONS OF | AW
1. Section 67-5243(3) , Idaho Code, provides in pertinent part as follows:

Unless otherwise provided by statute or rule, any party may file a motion for
reconsideration of a recommended order or a preliminary order within
fourteen (14) days of the issuance of that order. The presiding officer shall
render a written order disposing of the petition.

2. The petition was filed timely.

3. The Department should grant the petitions pursuant to Section 67-5243(3), /daho Code,
so that it can review the issues raised by the petitioner and make any changes to the
transfers, if necessary, by amending the transfers and re-issuing as new preliminary
orders.

SUPPORT DATA &lso
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ORDER

IT IS HEREBY ORDERED that the petitions are GRANTED pursuant to Section 67-
5243(3), Idaho Code, so that the Department can review the issues raised by the petitioner

in the petitions. ﬂ[.
Dated this ______; day of ¢

2001.

1

L. GLEN SAXTON
Chief, Water Allocation Bureau

ORDER, Page 2
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES
TRANSFER OF WATER RIGHT
TRANSFER NO. 65886

This is to certify that: CITY OF PRESTON
70 W ONEIDA
PRESTON ID 83263

has requested a change to the water right(s) listed below. This change in water right(s) is authorized
pursuant to the provisions of Section 42-222, Idaho Code. The authorized change for each affected
water right, including conditions of approval, is shown on the following pages of this document.

Summary of Water Rights Before the Proposed Change
Right Origin/Basis Priority Rate Volume Acres
13-26C WR/Decreed 04/01/1880:-..2.50 cfs 101.7

Purpose of Transfer (Chanqes Proposed)

Current Number Split POD POU Add POD Period of Use

13-26C NO YES YES NO NO

Summary of Water Rights After the Approved Change

Total Source
N/A  CUB RIVER

Nature of Use

YES

Existing New No. Transfer Transfer Acre  Total New No. Remaining Remaining Remaining Remaining

Right (changed Rate Volume " Limit . Acres (remaining Rate Volume

portion) portion)

Acre Limit Total Acres

13-26C 13-26C 2.50cfs 356.0af N/A N/A ‘ N/A
TOTALS 2.50 cfs 356.0 af N/A N/A N/A

Detailed Water Right Desiiiption(s) attached
Dated this q day of l , 20 0 {

= U

Chief, Water Allocation Bureau

MiCRe: LMED
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WATER RIGHT NO. 13-26C
As Modified by Transfer No. 65886

In accordance with the approval of Transfer No. 65886, Water Right No. 13-26C is now described as
follows.

Right Holder: CUB RIVER IRRIGATION CO
PO BOX 215
LEWISTON UT 84320

Priority Date: 04/01/1880

Source: BERGQUIST SPRINGS Tributary: CUB RIVER

BENEFICIAL USE From To Diversion Rate Volume

MUNICIPAL 04/01 to110/31 2.50CFS 356.0 AF
LOCATION OF POINT(S) OF DIVERSION:

BERGQUIST SPRINGS SENENE Sec. 10 Twp 158 Rge 41E FRANKLIN County

CONDITIONS OF APPROVAL

Use of water under this right may be affected by an agreement between the protestant and the right
holder.

Use of water under this water right wnl be regulated by the watermaster of State Water District No.
13-A, Cub River.

The right holder shall maintain. a measuring device and lockable controlling works of a type
approved by the Department in a manner that will provide the watermaster suitable control of the
diversion.

Diversion of water from Berquist Springs is limited to those times water is available for diversion
under this right and priority from Cub River.

Prior to diversion of water under this approval, the right holder shall provide a means of
measurement acceptable to the watermaster for measuring the flow in Cub River at the original
point of diversion.

Approval of Transfer 65886 does not grant any right-of-way or easement for use of a delivery
system owned by person(s) other than the right owner.

Place of use is located within the City of Preston and surrounding service area.
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WATER RIGHT NO. 13-26C
As Modified by Transfer No. 65886

CONDITIONS OF APPROVAL

The right holder shall accomplish the change authorized by this transfer within one (1) year of the
date of this approval.

Failure of the right holder to comply with the conditions of this transfer is cause for the Director to
rescind approval of the transfer.

This water right is subject to all prior water rights and shall be administered in accordance with Idaho law
and applicable rules Wpartment of Water Resources.

Dated this day of W 200 |
= g&

Chief, Water Allocation Bureau

g,izw
éégg“‘g%; & &
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

TRANSFER OF WATER RIGHT
TRANSFER NO. 65416

This is to certify that: CUB RIVER IRRIGATION CO
PO BOX 215
LEWISTON UT 84320
(208)258-2371

has requested a change to the water right(s) listed below. This change in water right(s) is authorized
pursuant to the provisions of Section 42-222, Idaho Code. The authorized change for each affected
water right, including conditions of approval, is shown on the following pages of this document.

Summary of Water Rights Before the Proposed Change

Right Origin/Basis Priority Rate Volume Acres Total Source
13-26A WR/Decreed 04/01/1880 . 6.64 cfs N/A

13-34A

WR/Decreed 01/01/1880 9.50 cfs N/A

Purpose of Transfer {(Changes Proposed)

Current Number Split POD POU Add POD Period of Use Nature of Use
13-26A YES YES YES NO NO YES

13-34A NO YES YES NO NO

YES

Summary of Water Rights After the Approved Change

Existing New No. Transfer Transfer.. Acre  Total New No. :‘Remaining Remaining Remaining Remaining
Right (changed Rate Volume = Limit - Acres - (remaining Rate Volume  Acre Limit Total Acres
portion) portion)

13-26A
13-34A

TOTALS

13-26D 4.14 cfs 589.0 af N/A N/A
13-34A 0.30cfs N/A N/A- N/A

4.44 cfs 678.8af N/A N/A

13-26C = 2.50cfs
N/A

N/A

N/A
N/A

101.7
N/A

N/A

N/A
N/A

N/A

N/A

Detailed Water Right Description(s) attached

o | . m
=

Chief, Water Allocation Bureau ’

SUPPORT DATA
MICRGEILMED T e
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WATER RIGHT NO. 13-26C
As Modified by Transfer No. 65416

In accordance with the approval of Transfer No. 65416, Water Right No. 13-26C is now described as
follows.

Right Holder: CUB RIVER IRRIGATION CO
PO BOX 215
LEWISTON UT 84320

Priority Date: 04/01/1880

Source: CUB RIVER Tributary: BEAR RIVER

BENEFICIAL USE From To Diversion Rate
IRRIGATION 04/01 ‘to 10/31 2.50 CFS
2.50 CFS

LOCATION OF POINT(S) OF DIVERSION:
CUB RIVER

PLACE OF USE:

IRRIGATION

Twp 16S, Rge 39E, Sec 1, 2, 3, 10, 11,12, 13, 14, 15, 21, 22, 23, 24, 25, 26, 27 & 28.

CONDITIONS OF APPROVAL

1. Right 13-26C is authorized diversion of 7/100ths of stream in excess or high water right up to a
maximum of 8.90 cfs when combined with primary right of 2.50 cfs.

Point of diversion was not specified in decree,

Right 13-26C is limited to the irrigation of 101.7 acres in the place of use described above, and
lands located in Utah.

Approval of Transfer 65416 is not a confirmation of the validity of this water right.

This water right is subject to all prior water rights and shall be administered in accordance with Idaho law

and applicable rules %;artment of Water Resources. (
Dated this 7 ay ome 0

= /
Chief, Water Allocation Bureau

KOV 13 200t
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WATER RIGHT NO. 13-26D
As Modified by Transfer No. 65416

In accordance with the approval of Transfer No. 65416, Water Right No. 13-26D is now described as
follows.

Right Holder: CUB RIVER IRRIGATION CO
PO BOX 215
LEWISTON UT 84320

Priority Date: 04/01/1880

Source: BERGQUIST SPRINGS Tributary: CUB RIVER

BENEFICIAL USE From To Diversion Rate Volume
MUNICIPAL 04/01 to 10/31 414 CFS 589.0 AF
4.14 CFS 589.0 AF

LOCATION OF POINT(S) OF DIVERSION:
BERGQUIST SPRINGS SENENE Sec. 10 Twp 158 Rge 41E FRANKLIN County

CONDITIONS OF APPROVAL

1. Rights 13-26D and 13-34A when combined shall not exceed a total annual maximum diversion
volume of 678.8 af.

Use of water under this right may be affected by an agreement between the protestant and the right
holder.

Use of water under this water right will be regulated by the watermaster of State Water District No.
13-A, Cub River.

The right holder shall maintain a measuring device and lockable controlling works of a type

approved by the Department in a manner that will provide the watermaster suitable control of the
diversion.

Diversion of water from Berquist Springs is limited to those times water is available for diversion
under this right and priority from Cub River.

6. Prior to diversion of water under this approvai, the right holder shall provide a means of

measurement acceptable to the watermaster for measuring the flow in Cub River at the original
point of diversion.

Approval of Transfer 65416 does not grant any right-of-way or easement for use of a delivery
system owned by person(s) other than the right owner.

Place of use is located within the City of Preston and surrounding service area.
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WATER RIGHT NO. 13-26D
As Modified by Transfer No. 65416
CONDITIONS OF APPROVAL

The right holder shall accomplish the change authorized by this transfer W|thm one (1) year of the
date of this approval.

. Failure of the right holder to comply with the conditions of this transfer is cause for the Director to
rescind approval of the transfer.

This water right is subject to all prior water rights and shall be administered in accordance with Idaho law

and applicable rules O‘Wpanment of Water Resourtes
Dated this day of , 200 l

"

Chief, Water Allocation Bureau

MICRCFILMED
ROV 1 3 200
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WATER RIGHT NO. 13-34A
As Modified by Transfer No. 65416

In accordance with the approval of Transfer No. 65416, Water Right No. 13-34A is now described as
follows.

Right Holder: CUB RIVER IRRIGATION CO
PO BOX 215

LEWISTON UT 84320
Priority Date: 01/01/1880

Source: BERGQUIST SPRINGS Tributary: CUB RIVER

BENEFICIAL USE From To Diversion Rate
MUNICIPAL 11/01 to 03/31 0.30 CFS
0.30CFS

LOCATION OF POINT(S) OF DIVERSION:
BERGQUIST SPRINGS SENENE Sec. 10 Twp 1568 Rge 41E FRANKLIN County

CONDITIONS OF APPROVAL

1. Rights 13-26D and 13-34A when combined shall not exceed a total annual maximum diversion
volume of 678.8 af.

The portion of Right 13-34A in excess of this transfer approval in the amount of 9.20 cfs shall be
considered forfeited through approval of Transfer 65416.

Use of water under this right may be affected by an agreement between the protestant and the right
holder.

Use of water under this water right will be regulated by the watermaster of State Water District No.
13-A, Cub River.

The right holder shail maintain a measuring device and lockable controlling works of a type

approved by the Department in a manner that will provide the watermaster suitable control of the
diversion.

Diversion of water from Berquist Springs is limited to those times water is available for diversion
under this right and priority from Cub River.

Prior to diversion of water under this approval, the right holder shall provide a means of

measurement acceptable to the watermaster for measuring the flow in Cub River at the original
point of diversion.

Approval of Transfer 65416 does not grant any right-of-way or easement for use of a delivery
system owned by person(s) other than the right owner.

Place of use is located within the City of Preston and surrounding service area.
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WATER RIGHT NO. 13-34A
As Modified by Transfer No. 65416

CONDITIONS OF APPROVAL

10. The right holder shall accomplish the change authorized by this transfer within one (1) year of the
date of this approval.

11. Failure of the right holder to comply with the conditions of this transfer is cause for the Director to
rescind approval of the transfer.

This water right is subject to all prior water rights and shall be administered in accordance with Idaho law

and applicable rules of th partment of Water Resourges.
Dated this ? —Tay OW, o )
A L

Chief, Water Allocation Bureau

MICRCFILMED
ROV 13 2001
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LePARTMENT OF WATER RESOURUC. 35

RECEIVED 588 ¢
o n APPLICATION FOR TRANSFER OF WATER RIGHT
bes ¢ £ o8 PART 1
n @g}gﬁ'mgﬁ of Water Resources
Name of applicant \‘\\Y O€ ’\)st\\(jv/\ Phone (’2—(}%)5‘—{7 Z\ :}S

Post Office address \4\\ ‘f \‘\ S ‘{‘e &4\\Ov’\ TD gza\é’ J

A. PURPOSE OF TRANSFER
X Change point of diversion (1 Add diversion point(s) ﬁ Change place of use

@; Change nature of use [0 Change pertod of use [0 Other
2. Describe the reason for the proposed changes 1c < S*C(L\«.S\’l ‘gcv ~the V‘"Ccovgl, G _ase
a( Q/a“i(v‘ c:«c:wfeé '\‘o Y X CuL; ?\v«?v —T\:\(Viv chra and ‘H\*c k‘\\/ C@g
Resten o ’:t Pl 27, 192G,

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. Right Number Priority Amount Nature Period of Use
(cts/ac-ft) of Use
[3-Coo2¢e () H-ci-ig¥%c _A.S0 fs Muaicgle H-ot o lo-3]
T
to
to
to
2. Total amount of water being transferred _;&__S:_Q____ cubic feet per second and/or ____?.5_______ acre-feet per annum.
3. Source of water %é\”%qu\8+ SF;) YA V\:—‘) 3 tributary to w L\ Kwev
4.7 Poiptes) of Diversion:
Lot | % Ve Y. | Sec.| Twp. | Rge. . County Local name for diversion
<e |8E [NE 10 [i5s [hE] ekl EQrga; wl Serunss
5. Lands irrigated or place of use: C ’\i{-*)/ o «F %{Y -
1 Nw 1 1 1
Twp. | Rge. | Sec. NE Y L SW % = SE % Totals

NESW|NWY]| SWY% | SE%INE%| NWY%]SWU% | SEY% [NEX|NWY% | SWW%] SE% INE% |[NW®% [SWu% | SE%

Totatacres

3023/6588¢
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Transfer No.

Page of
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PART 1

6. General Information:

a. Description of diversion system D'\DE\\;/\@ QOVV\ SO N\é‘&f@\xc\’l X\ Bun ¢
Sy Fa)
\f\\cc\,:mnzzw-ef @\Gf\‘ bty o~ \owy lt*o WS\\OV\"(—QL\ o/ Y-eloviba g

Cm:3 cwﬁkmui@ F‘)kD{\MP “lf‘o Ckv <5¥ (\(‘f’&&\@"l ch« W\&mmlngc’ Lie,

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or

contracts? Yes X No. If yes, provide a notarized statement from the holder of the lien, deed of
trust, mortgage or contract agreeing to the proposed changes.

c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer:

d. Remarks:
L«UCTLNNuSe. (Y ﬁ*?V‘ chremr%+ @¥ &‘r\o 27 93¢ (.1 (‘cﬂ\f ng
iJM (S C{E\'&Afdi L‘kw»e«em Ca (Q’Q\WVAWK d\tw CH/LA ( ‘L
Gg: (p‘(‘-—ﬁ;\bﬂ

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to cenrtify that | have examined Application for Transfer»of Water Rights No.

And said application is hereby . : : ' - — ., subject Vto' the following Iimi§ations and conditions:,

Witness my hand this day of 19

MICRGHiLvg ¢




P;ge of - ot ] Transfer No.
STATE OF IDAHO ;
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

PART 2
(Attach one copy for each right)

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:

a. Decree No. Decreed to
in case of vs.
dated in county of
b. License No. issued by the ldaho Department of Water Resources.
c¢. Claim No. on file with the Idaho Department of Water Resdu'rcés‘.
d. Transfer No. 3753 // \?S'"CUGZ@ (c ) which produced this right.

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which
show ownership. Label document as attachment A. Check appropriate box below:

O Tax Notice ~ O warranty Deed § Other =
3. Source of water _ C LA('\ Kwer tributary to € Gy {gv\u{\f
4. Date or priority Y- gl —\RXO

5. Water is used for the following purpose: {5

amount_...‘a_&goc*gg for Ao JAS=1<1 ey purposes from = -3 to \o - 3 |
(cfs/ae-ft) ‘ v .

amount for purposes from to
(cfs/ac-ft) ‘
amount . for purposes from : to
(cfs/ac-ft) )
6. Total amount of water under right a & 36 cubic feet per second and/or acre-feet ’p\er'é‘ﬁﬁdqm.
7. Poiﬁn?(s)' of Divéréioh:’-! - N o+ '(__‘ S{:eé ST T o T T
o - . Local name for diversion

Lot Va Va Ve | Sec. | Twp.]Rge. _County

8. Lands irrigated or place of use:

1 1 1 1
Twp. | Rge. | Sec. NE Y NW Y SW Y. SE Y Totals

NE%INWY| SWu | SEU]NEUW] NW®%]|SW% |SER INEU] NWY [ SW% ] SE% INEwINw®w | SWwu | SE%

Total acres . . e

9. Describe any other water rights used for the same purpose as described above




Page of PART 2 Transfer No.

10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use?

If yes, describe

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED P
(1 mﬁv\ﬁre right is to be changed by the applicant, omit part 8 and C.)
fo

1. amount purposeg from to
(cts/ac-f1) \
amount for purpgses from to
(cis/ac-ft) \
amount for pufposes from to
(cfs/ac-ft)

2. Point{s) of Diversion:

Lot Ve Ve Ve | Sec.| Twp. | Rge. \ Calinty Local name for diversion

3. Lands irrigated or place of use: / \

“ w‘l 1 1
NE ¥ / NW Y \\EV SW ' SE % Totals

Twp.| Rge. | Sec.

NE%ANW W] SW % | SE Y NE“%] NW%] SWwY | SE% A NW % ISWWU) SE% [NE% [NW Y [SWY% | SE%

Total acres
C. DESCRIPTION OF UNCHAN!‘;?PORTION OF RIGHT (omit if therg’is no change)
1. amount for to
(cls/ac-ft) \
amount for to
(cts/ac-ft)
amount tor to
(cfs/ac-ft)
2. Point(s) of Diversion:
Lot Ve Y Yo | Sec. | Twp.| Rge. \ ﬁ'gunty Local name for diversion
3. Lands irrigated or place of use: / \
NE V. NW Y. SW . E v
Twp.| Rge. | Sec. : . \ . SE % Totals

NE % NW‘/-»;§‘W‘/- SE% ] NEY%| NWY%]SWY|SE% \QE‘/- NWY%|SW%U|SE% INEXINWW®L | SWW®% | SE %

S

Total acres
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT
PART 3

A. Draw a map or attach a USGS map indicating the new point(s) of diversion and/or the new place of use for ryi‘ghls described -
In part 1. Clearly deplct the land by section, township and range number.
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Transfer No.

PART 3
B. CHANGES IN NATURE OF USE
1 New Nature of Use Amount Hours/days/year Period of Use
(cfs/ac-it) -
to
to

2. Quantity and quality of return flows and location of discharge:

3. Describe effects on other water uses resulting from the proposed change:

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use

of the original right. The information contained in this application is true to the best of my knowledge.

| understand that any willful misrepresentations made in this application may result in voiding its approval.

Subscribed and sworn to before me this

My commission expires

(Signature of Applicant)

day of .19

{Notary Public)

FOR DEPARTMENT USE ONLY

Transfercontains . pages and attachments

Received by Date Protest filed by

Prelim. check by Fee

Receipted by Date

Published in Copies of protest forwarded by

Pub. dates Hearingheldby . Date

Watermaster recommendation requested on Recommended for [ approval ] denial
rec'd. by

Copy of transfer sent to lien holder
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THIS AGREWMENT, Made end entered into this _Jgjgézzday of
/’/e,é«,,w , 4.D., 1920, by end between the CUB RIVER'
IRZIG.ATION Cd%;AUY en Idaho corporauion, herein”fter celled the

e

first party, ond the CITY OF PRESTON,. & Municipal Corporation, of
Franklin County, Idaho, hereinafter called fhe second perty, WITNESBETH:

The second party is'a Municipal Corporation'of Frenklin Coun%y,
Iceho, ahd is in need of aﬁ addaitional supbly of water for culinary
and domestic use of its inhabitants and for municipal purposes.

The first perty is the owner of & decreed water right in Cubd
River in Franklin County, Idaho, as eppecrs from & (ecree madg end
entered in the District Court of the Fifth Judicizl District 6f the
Stete of Idsho, in end for the éounfy of Onelda, on Jesnuery 2sth.'1906,
in £n ection therein pending in which the £irst party was the plaintiff
tné The CubARiver Middle Ditch Compe&ny, a'corporction, wasidefénéént,
end The Frenklin Cub kiver Canal Company, e corporstion, ot al., were
Intervenors, which decfee 15 recorded in Record Book "B" of satd

District Court on nagé 418, ﬁhiéh right entitles the first party to the

) bss et 21l times of forty—five cubic feet per second of time of &1l

wzters of Cub River aforesald herein reférred to ss its primery right’

in cddition to certain rights to the high waters of saié streem as

mentioned in said decree, which primary right# wes pranted & priority.
os of the year 1880. B | ' '

" The second party heretofore brought an ecction in the District
Court of the fifth Judiciel District of the State of Idasho ih'Cnd for .
Frenklin Oouﬁty, againsf.the first party sesling to condemn the
right of tie firstyparty to thevﬁater of Ranger Stetion Spring, &
tributery of sald Cub River, for the use and benefit of the inhabitants
of selé clty for domestie and culinery purposes, which action is still
pending.,

A sbttlement of the said controversies out of courd being desired

[QPRIRI p

E‘Xﬁl.ét.f x:Q
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by ‘the perties hereto, they do hereby mutuelly covenant end egrée

as follows: . e

;]

The first party will bxecute end deliver to the'second‘pa:ty; upon
the execution end delivery bﬁ it of the dead end the peyment b&_itAof

the sum hereinafter mentioned, & good end sufficlent conveyance of the

right to use at all times one-sighteenth (1/18) of the vaters'qf'said

Cub River to.which the first party 1is entitled wider i%s said primery

right, regerving and ezcepting however all its right to use the
eXcess on high water of said streem, the water to Ve measured at the ;
inteke to be hereafter constructed by the second party either at the

sald spring or between the spring and Cub River et the optlon of the

second party. The second party will pey to the f£irst perty for such

conveyénce on the delivery thereof the .sum of Twenty-eight_Tﬂqusand F;?e'
Hundred (§28,500.) Dollers, lewful money of the United States of Americe,
ené &t the same<time ﬁill)executa end deliver to the firé# pafty & good
end sufficient éonveyanqe of the right at 11 times to use &ll . of tpe
weters which now fléw, end which mey heresiter flow out of the Bewer cnd
underground drginege.systems of the secoﬁd party .es now constructed, e&nd
es the seme mey be re-constructed, enlarged or extended hereafter.

‘. Before the second party diverts eny of the weters hereby agreed to
be conveyed, it‘wi;l‘at its own expense, construct snd instell at the
‘Intake of Lts water system es abo%e steted, en ndequate &nd suitable
measuringldevice~for the'maésuring of the saoid waters, cnd it will ot
8ll times hereafter meintein such device in good condition for the
accomplishment of such measurément,zwhich device shesll et all.times be
kept by the second party uﬁder}ioek,énd key. The first perty shell
bg ailowed a key thersto, end shell et all times heve fight of eccess
for the purpose of determining the Bufficiency of the device end thei
quantity'of water flowing into the second pérty's'ﬁater system.,

The second perty will proéeed at once to tﬁe §opstruction of a.
suifable end edequete filter for the filtratign of £1l tho watefs‘fléwing
or to flow out of its sewsr.and underground dreincge syétéms,’as ;bové

stcted, end ot 8ll times it will cause £ll of such ﬁatefs to be sO fiiter
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ed that they will be Irae from. offensive odors end from dieeaee produc ing

bacteris, end’ collect such watere at the filter in a pipe not less. than
twelve (12) inches in diameter after the woters. h'vo been 8o filtered

end conduct them by such pipe .to, and.diScharge them into the west canel
of the first party immediately above the headgeto in the Williem Tenner

fileld, 211 at the expense of the second party. The second party will

- a2lso at ell times keop such waters free from poisonous constituents

ané properties.

The above mentioned condemnation procesdings shall be dismissed
forthwith upon the metits neithef ﬁarty'to recoter costs against the
other. ' '

The first perty heretofore brought an action in the same court

_'against tho second perty upon ths slleged wrongful use, by the'second .

party, of the waters of.a certzin spring kmown as Birch Springialleged
to be B tributery of Cub River. The said cction shzll be dismissed -
forthwith without a determination Ey the oourt or the parties thoreto
es to whether the second party, either by adveree user of the waters
of seid spring, or by.estoppal, or otherwise, ﬂgs ecquired title to‘
eny pert of the water right ﬁeretofore=owned by the first party.'
licither perty to such action shall recover.costs egainst the other{’

The conveyence to be mede by the first perty to the second pe;ty

es cbove provided, ghall recite that it is mede_subject to the’

fluctuations in the flow of said river, so that should the flow et any

time be less than sufficient to supply the full forty-five'second fest
upon the pfimary right hereinbefore mentioned then the party of the

gecond part herein shall be entitled hereunder to one- eighteenth only

'of the flow available on the sald right.

IN wITNZ58 WHiEREOF, the porties heroto have caused this~iﬁstrument

to be executed by their :eepective offieere thersto duly esuthoriged
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STATE OF

......

County of

on this 27 4:1& f"\?éi/ /W , in the year 1920
‘before me ( ,,,,M%z;w! ' a Notary Public in end for :

sald Cyunty, per/nally appe&red f%ﬂa& /7%/7)7&«/(.
i 62'4(// ' known ’co me to be the President

\\A .

and Secreﬁary, respectively, of ’che oorporation thet executed the :fore-
going instrument and- acknowl edged to me that such corporation executed
the same. ‘ . o , .

it .'ITJESS WHJREOF I have hersunto set my hend and eeal the day
end yeer Iirst above written.

4 YNV / .
LIy commission expires° : L//m o /k/// S A e

/\ ,w( / s 2 ' . HOLARY‘PU.ULICO

Residaing at . | . yr~scn fef(/(

STATE OF IDANO,
gounty of Franklin. . } -
day of ' %Z//Mw , in the yeer 192’0,

j—ﬁ/r/L/‘C) y 8 notary public in 9nd for
T =
seld County, per€onally appeared J. 8. Marron end -~ W hatterton

On this

before me

Imown t'o me to.be .the MAYOR eand CITY CLERK, reepectively, of the City
of Preston, a },Iunicipel;.borporation that executed the foregoing @netru-

ment ond acknowiedged to me that such corporation executed the same.

‘ I WITHESS WHEREOF, I. have hereunto set my hand and sesl the day

and year first above written. i ‘ .

S
“h

My commission exp;ree;'-.':-.. .

;2/ zz. i T FUET G

Reeiding et- M M
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Form No. 222 10/80 Transfer No.

Name of applicant

Water Right No. __1+3-0026

“Re—ae3 (1247)

STATE OF IDAHC
DEPARTMENT OF WATER RESOURCES

APPLICATION FOR TRANSFER OF WATER RIGHT

To Change the Point of Diversion and/or the Place of Use

City of Preston, Idaho Phone 842-1817

Post Office address City Hall, Preston, ID. 83263

A. DESCRIPTION OF RIGHT AS RECORDED
1. Right evidenced by:
a.  Decree Nol3 0026 Decreed to Cub River Irrlgat(lNon )Company
ame
in case of _Henry T. McEwadin vs Franklin Sugar Co.
datedin _July 9, 1924 in>th Judicial Dist. county of Franklin
{Name of court) )
b.  License No. issued by the Idaho Department of Water Resources
¢. Claim No. on file with the Idaho Department of Water Resources
2. Ifapplicantis notthe original holder of this right, explain how it was acquired and attach a copy of the deed
or other evidence of ownership of the land to which the right is appurtenant
3. Source of water Cub River tributary to
L 1880
4. Date of priority
5... Water is used for the following purposes:
amount 2.5 cfs for municipal purposes from January 1 to Dec. 31
amount 1/18 of 45/9@90 purposes from April 1 to Oct. 31
of excess water of stream municipal
amount for purposes from to . i
(month/day — both dates inclusive)
6. Total amount of water under right:  a. 2.5 cubic feet persecond
&/or
b. acre feet per annum
) - . ) .. NOT SPECIFIEI? .
7. Location of original point of diversion is Va0 s ofSection
Township Range , B.M., in County
Additional points of diversion, if any
8. Lands irri ated orplace of use: *Place of use is within city limits of
Preston, % daho and with contractees of City
NE% NWY SWs SEY
TWP. RANGE SEC. TOTALS
NEY | NWY | SW% SEV: § NEY NWY | SWY% | SE | NE% § NW% SWYe | SEY: § NEY% NWY | SW% SEYN
*

LS LT PN 0 B

Total number of acres to be irrigated

13-0027;

9. Describe any other water rights used for the same purpose as described above
13-0028

10" Toyourknowledge, has any portion of this water right undergone a period of five or more consecutive years

of nonuse? No If yes, describe in'item D, REMARKS.




DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the applicant,

B.
omit part B).
1. Amountof water:a _ 25 cfs cubic feet per second
&/or
b. — acre feet per annum
. . ) NOT SPECIFIED ) .
’ Point of diversion ° ¢ Va Y4, Section .~ Township
Range , B.M,, County

Additional points ___Water righ+ is per agreement of February 27, 1920.,
a copy of which is attached, between Cub River Irrigation Company

and CiIty ot Preston

3. Ptace of use:

* Place of use is within city limits of Preston, Idaho

and with contractees of the City.

TWP, RANGE

NEY NWY% SWY SE'%
TOTALS

SEC.
NEY | NW% § SW'% | SEY | NEY | NW'% | SWY | SEV | NEYs | NW'% | SW% | SE% || NEVa | NW% | SW% | SE%

Total number of acres to be irrigated

C.  DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE

1. General Information

a.

b.

1

2.5 c.f.s. &/or acre feet

Amount of water to be diverted

-

headoate and citv pipeline at Rergouist
J Y.pagp S16}

Description of diverting works
Springs

to establish point of diversion

Describe the reasons for the proposed changes
at Bergquist Springs (actual point of diversion for more than 50

vears) to facilitate delivery of water to City of Preston for
municipal use. Bergquist Springs is tributary to Cub River.

2. k Change in point of diversion

Point of diversion NE Y NE %, Section _ 10 Township 15 S.
Range 41 E. , B.M., Franklin County

NWw 1/4 NW 1/4, Section 11, Township 15 South,
Franklin County - point of diversion is

Additional points
Range 43 East
g

PV ENTALEY S es oy
ITOWIT—Tho—1OTTs

3. Change in place of use

a.

Are there leins, mortgages, or contracts on the lands from which you propose to transfer the water

No__X__ Ifyes, provide

right which limit your authority to make the proposed change? Yes
a statement agreeing to the proposed change from the holder of the lien, mortgage or contract.

Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer

None




C.

*To be used within city

Describe the lande’

vlace of use to which the right will be tr

ferred:

“limits of Preston, ID. and with contractees of City.

NEY NWY SW SEY%
TWP. RANGE SEC. TOTALS
NEYs | NW' | sSWv% | SEY% § NE% | NW% SEWYe § SEY § NE% NWY § SW% § SE% § NEY NWY: | SWh SEY%
*
Total number of acres to be irrigated
4. Describe any other water rights used for the same purpose as described above. _13=0027;
13-0028
5. Draw a map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the

land involved by section, township and range number.

Mﬂy Benc
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SCALE: 2 inches equal 1 mile. Draw plan in ink.




D REMARKS
See attached

| hereby assert that no one will be injured by such change and that the change does not constitute an enlargement
in use of the original right. The information contained in this application is true to the best of my knowledge.
| understand that any willfull misrepresentations made in this application may result in vondmg its approval.

‘”‘*\5&,«,& @ch ﬁ/a, (e,

(Signature of Applicant)

; i v
Subscribed and sworn to before me this ____,fﬁfﬁ_,day of q AV LLAANA ,19 Cﬁ' ‘7/

)/ ?f” 2] W’? ) (ﬁ{v’ A1/

/
v,
‘\ (Notary Public) =

e
e . 4 )
My commission expires ! / /;’Mw
1/

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES

This is to certify that | have examined Application for Transfer of Water Rights No.

and said application is hereby , subject to the following limitations and conditions:

Witness my hand this __________day of , 19

FOR DEPARTMENT USE ONLY .

7 A

Received by e Date [~ ;Z Protest filed by /. ST 7/ B

i «; (,'

Prelim. check by K€ Fee o0/ "7

Receipted by __ﬁﬁ_ Date /- /&Y #:f Pl o

Published in 7/#* Frzston Crhiziy Copies of protest forwarded by .
Pub. dates /‘9/?7/'?1' 4 /'D/WQ‘/;/Q?) Hearing held by Date

Watermaster recommendatlon requested on /- VL5 Recommended for <iﬁg;c;val ) denial

&% /”37/ recd. L2 = ‘/*Jij o




ATTACHMENT

The water right claimed by the City of Preston, Idaho,
is contained in that agreement of February 27, 1920, between
Cub River Irrigation Company and the City of Preston in
which the City was granted by the Irrigation Company the
right to use at all times 1/18 of the waters of Cub River to
which the Irrigation Company was entitled to use under its
primary right. The Irrigation Company is entitled to 45 cis
of water under its primary right and, pursuant to the
decree, 12 cfs of water for culinary purposes during the
winter months from November 1 to April 1. Consequently, the
City is entitled to 2.5 cfs of water during the entire year,
that being 1/18 of the Cub River Irrigation Company's
primary right. Water has been diverted pursuant to this
right from Bergquist Springs for more than 50 years through
the Preston City water line.




RECEIVED
BEEMAN & ASSOCIATES, P.C.

FEB 14 2002
Counselors and Attorneys at Law

409 West Jefferson Street % L e
Boise, Idaho 83702 Depestmesttof WaterHeso

Josephine P. Beeman Telephone
jbeeman@micron.net (208) 331-0950
Deborah E. Nelson Facsimile
debnelson@micron.net (208) 331-0954

February 12, 2002

Glen Saxton

Idaho Department of Water Resources
1301 North Orchard Street

Boise, ID 83706

Re:  City of Preston / Petitions for Reconsideration
Our File No. 1777

Dear Glen:

We have received the responses of Preston-Whitney Irrigation Company and the Cub
River Irrigation Company to the City of Preston’s Petitions for Reconsideration. I am not aware
that any formal reply is required, but I would expect that the responses will be included in the
City’s continuing work with Jeff Peppersack at the IDWR state office in Boise. It is also the
City’s intent to work directly with Kent Foster and Randy Budge during this process. At present,
the City is focused on providing historical documents to IDWR on the issue of whether a
diverted volume should apply to the water purchased by the City in its 1920 Agreement with Cub
River Irrigation Company.

I plan next to meet with Jeff Peppersack the first part of March after I return from my
out-of-town work through the end of February.
Sincerely,

BEEMAN & ASSOCIATES, P.C.

JPB:ja
cc: Clyde Nelson
Kent Foster

Randy Budge
ZALVTTTNS188



RECEIVED
LAW OFFICES OF FEB = 5 2002

RACINE, OLSON, NYE, BUDGE & BAILEY  jopientciWalerHesouices

LOUIS F. RACINE, JR.

WILLIAM D. OLSON CHARTERED

W. MARCUS W. NYE BOISE OFFICE
RANDALL C. BUDGE CENTER PLAZA-CORNER FIRST & CENTER

JOHN A. BAILEY, JR. POST OFFICE BOX 1391 CONRAD J. AIKEN
JOHN R. GOODELL POCATELLO, IDAHO 832041381

JOHN B. INGELSTROM 101 SOUTH CAPITOL
DANIEL C. GREEN BOULEVARD
BRENT O. ROCHE TELEPHONE (208) 232-6101 U.S. BANK PLAZA, SUITE 202
KIRK 8. HADLEY FACSIMILE (208) 232-6109 L ot
FRED J. LEWIS

FACSIMILE: (208) 433-0167
MITCHELL W. BROWN

ERIC S. HUNN

DAVID E. ALEXANDER SENDER’S E-MAIL ADDRESS: rcb@racinelaw.net
LISA M. CHRISTON

RICHARD A. HEARN, M.D.
ERIC L.. OLSEN

LLANE V. ERICKSON
PATRICK N. GEORGE
SCOTT J. SMITH

February 4, 2002

Glen Saxton

Idaho Department of Water Resources
1301 N. Orchard Street

Boise, Idaho 83706

Re:  Transfer Nos. 65416, 65886, 65302
Water Right Nos. 13-00026C, 13-00026D, 13-000344, 13-00034B
City of Preston - Preston Whitney Irrigation Company -
Cub River Irrigation Company

Dear Mr. Saxton:

Please consider this letter Cub River Irrigation Company’s response to the Petition for
Reconsideration of the City of Preston in the above-entitled matters.

Cub River concurs with and adopts by reference the responses filed in behalf of Preston-
Whitney Irrigation Company to the Petition for Reconsideration of the City of Preston.

erely,

RAND C. BUDG

RCB:rr

cc: Josephine Beeman
Clyde G. Nelson
Kent Foster
Reagan Wheeler

(Gale Moser



KENT W.FOSTER
ROBERT E. FARNAM
WILLIAM D. FALER
CHARLES A. HOMER
GARY L. MEIKLE
DONALD L. HARRIS
DALE W. STORER
MARIE T. TYLER
ROBERT M. FOLLETT
FREDERICK J. HAHMN, {li
KARL R. DECKER
THEL W. CASPER
SHAN B. PERRY
AMELIA A, SHEETS

Law Offices
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

US BANK BUILDING
330 SHOUP AVENUE. THIRD FLOOR
P.O. BOX 50130
IDAHO FALLS, IDAHO 83405

TE (208) 523-0620
FACSIMILE (208) 523-9518
E-MAIL KFOSTER@HOLDENLEGAL.COM

January 7, 2002

Idaho Department of Water Resources
1301 N. Orchard Street

P.O. Box 83720

Boise, Idaho 83720-0098

RE:

Transfer No. 65416, 65886, 68302

Dear Ladies and Gentlemen:

Arthur W. Holden
(1877-1967)
Robert B. Holden
(1911-1971)
Terry L. Crapo
(1939-1982)
William S. Holden
(1907-1988)

Of Counsel
Fred J. Hahn

Enclosed for filing in the above referenced matters are responses in behalf of Preston-
Whitney Irrigation Company to the Petitions for Reconsideration of the City of Preston.

Cec:

Very truly yours,

i

Kent W. Foster

Josephine Beeman

Clyde G. Nelson
Randall C. Budge
Carl Swainston

GIWPDATAKWE7206 PRESTON WHITNEY IRRIGAT COMDWR ltr.wpd:bfe



RECEIVED
JAN -9 202

separimentof Weter Resouices

Kent W. Foster ISB No. 1198

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
330 Shoup Avenue, Third Floor

P.O. Box 50130

Idaho Falls, Idaho 83405

Telephone: 208-523-0620

Facsimile: 208-523-9518

Attorneys for Preston-Whitney Iirigation Company

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF WATER Water Right No. 13-00026C
RIGHT NO. 13-00026C,
AS MODIFIED BY TRANSFER NOS. PRESTON- WHITNEY
65886 AND 65416 IRRIGATION COMPANY'S
RESPONSE TO CITY OF
PRESTON'S PETITION FOR
RECONSIDERATION

The Preston-Whitney Irrigation Company hereby responds to the Petition for
Reconsideration of the City of Preston in the above entitled matter as follows:

Under paragraph two of the City's Petition for Reconsideration, Preston Whitney
questions the reference to "the non-consumptive nature of the municipal use."

With respect to the statement in paragraph number three of the Petition for
Reconsideration, Preston-Whitney wishes only to express its belief that there is substantial

need for accurate measurements.



Throughout the Petition For Reconsideration, the references to "Bergquist Springs"
imply there is more than one spring, but the officers and directors of Preston-Whitney have
always understood that there is just one "Bergquist Spring" and not plural springs.

In paragraph six of the City's Petition for Reconsideration, there is a reference to a
water right no. "36-00026C." We assume that reference should be to Basin 13 rather than
36.

With respect to paragraph number seven of the Petition for Reconsideration, the
officers and directors of Preston-Whitney do not perceive a need for mentioning the City's
hydropower plant, the Preston-Whitney Irrigation Company reservoir system, or the lands

within the Preston-Whitney Irrigation Company.
oo A e . 5
Dated this _Z"7 day of January, 2002.

Holden. Kidwell, Hahn & Crapo, P.L.L.C.

A2 -

Kent W. Foster

2 —  PRESTON- WHITNEY IRRIGATION COMPANY'S RESPONSE TO CITY OF PRESTON'S PETITION
FOR RECONSIDERATION



CERTIFICATE OF SERVICE

[ hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and
with my office in Idaho Falls, Idaho; that I served a copy of' the following described pleading
or document on the attorneys listed below by hand delivering, by mailing or by facsimile,

with the correct postage thereon, a true and correct copy thereof.

DOCUMENT SERVED: PRESTON-WHITNEY IRRIGATION COMPANY'S
RESPONSE TO CITY OF PRESTON'S PETITION FOR
RECONSIDERATION

ATTORNEYS AND OTHERS SERV ED:

Glen Saxton [First Class Mail]
Idaho Department of Water Resources

1301 North Orchard Street

Boise, ID 83706

Randall C. Budge [First Class Mail]
Racine Olson Nye Cooper & Budge

P.O. Box 1391

Pocatello, Idaho 83204-1391

Clyde G. Nelson [First Class Mail]
City Attorney

P.C. Box 797

Soda Springs, Idaho 83276

Josephine P. Beeman [First Class Mail]
Beeman & Associates, P.C.

409 West Jefterson Street
Boise, Idaho 83702

Dated: /// 7///) 2 M%%

Kent W. Foster

-

3 —  PRESTON- WHITNEY IRRIGATION COMPANY'S RESPONSE TO CITY OF PRESTON'S PETITION
FOR RECONSIDERATION



Stateof Id o
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

December 4, 2001 : KARL J. DREHER
Director

JOSEPHINE P BEEMAN
BEEMAN & ASSOCIATES P C
409 W JEFFERSON ST
BOISE ID 83702

RE: Order In the Matter of Transfer Nos. 65416, 65886 & 68302

Dear Water Right Holder(s):

Enclosed please find Order Granting Petitions for Reconsideration issued
by the department in reference to the above listed information.

If you have any questions regarding this matter, please call me at 327-7940.

Sincerely,

C,}W v
Jeft Peppersack, Manager

Water Right Permits Section
JP:klt
Enclosure

cc:  City of Preston
Kent W. Foster, Holden Kidwell
Randall C. Budge, Racine Olson Nye Cooper & Budge
Clyde G. Nelson, City Attorney, Soda Springs
Cub River Irrigation Co.



BEEMAN & ASSOCIATES, P.C.

Counselors and Attorneys at Law

409 West Jefferson Street
Boise, Idaho 83702
Josephine P. Beeman Telephone
jibeeman@micron.net (208) 331-0950
Deborah E. Nelson Facsimile
debnelson@micron.net (208) 331-0954

November 27, 2001

SEGEIVER
Jeff Peppersack NOV 7
oo Depaﬁmem of Water Resources - e i R BRSO
1301 North Orchard Street Nt i A

Boise, ID 83706

Re:  City of Preston / Petitions for Reconsideration
Our File No. 1777

Dear Jeff:

Enclosed are four original Petitions for Reconsideration filed on behalf of the City of
Preston, regarding Water Right Nos. 13-00026C, 13-00026D, 13-00034A, and 13-00034B. We
faxed these same four Petitions at the end of the day on Tuesday, November 27, 2001. Jean
Masi helped us and may have already provided you with the faxes. Due to a problem with our
fax machine, some of the pages sent to IDWR transmitted slowly and were illegible. Jean was
courteous enough to inform us which pages to resend. Please let us know if the time of arrival
for any of the original or resent documents is an issue that needs to be discussed.

Sincerely,

BEEMAN & ASSOCIATES, P.C.

Devmar

sephine P. Beeman

JPB:ja
Enclosures
D:A17775123



Josephine P. Beeman
BEEMAN & ASSOCIATES, P.C.
409 West Jefferson Street

Boise, ID 83702 RECEIVED
Phone: (208) 331-0950 T
Fax: (208) 331-0954 NOV 7 0 2

Idaho State Bar No: 1806

fe of Water Hesouices

Attorneys for City of Preston Foxed 1a 11-27-D1

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
IN THE MATTER OF WATER Water Right No. 13-00026C
RIGHT NO. 13-00026C,
AS MODIFIED BY TRANSFER NOS. CITY OF PRESTON’S PETITION
65886 and 65416 FOR RECONSIDERATION

The City of Preston respectfully submits the following Petition for Reconsideration
regarding Transfer Approval Nos. 65886 and 65416, dated November 9, 2001, for water right no.
13-00026C. The approved transfers are preliminary orders and the Petition is filed pursuant to
Rule 730, IDAPA 37.01.01.

The City seeks clarification and revision of the following terms and conditions in these

transfers.
Transfer 65886

1. Pursuant to a February 1920 agreement, the City of Preston purchased what is
now water right no. 13-00026C from the Cub River Irrigation Company. Approved Transfer
65886 lists this water right in the name of the Cub River Irrigation Company. The City of Preston
should be the named owner.

2. The City of Preston is entitled to 1/18" of the Cub River Irrigation Company’s
primary right, up to 2.5 cfs, under water right no. 13-00026C. The diverted volume limit of 356
AF for the irrigation season would reduce the City’s historic diversions (since the 1920’s) by as

much as 66%. It is not apparent that the diverted volume is appropriate given the historic use and

CITY OF PRESTON’S PETITION FOR RECONSIDERATION (13-00026C) - Page 1



the nonconsumptive nature of the municipal use. Also, there is no indication that the diverted
volume is necessary to prevent injury or expansion from the transfer.

3. The point of diversion was not specified in the decree upon which the original right
is based, and the original point of diversion on the Cub River is believed to be downstream of the
confluence with Bergquist Springs. This puts in doubt Condition No. 5, which states, “Prior to
diversion of water under this approval, the right holder shall provide a means of measurement
acceptable to the watermaster for measuring the flow in Cub River at the original point of
diversion.”

4. The word “municipal” should be added to Condition No. 7 as follows: “Place of
use is located within the City of Preston and surrounding municipal service area.” This will clarify
that the service area is for the City of Preston and not for the Cub River Irrigation Company.

5. The legal description of Bergquist Springs needs to be consistent. Transfers for
three water rights at issue (nos. 13-00026C, 13-00026D, and 13-00034A) identify the following
10-acre tract as the point of diversion for Bergquist Springs: SENENE Sec. 10, T15S R41E,
Franklin County. Water right no.13-00034B lists two 40-acre tracts as the points of diversion for
Bergquist Springs: (1) NENE Sec. 10, T15S R41E, Franklin County (the 10-acre tract for 13-
00026D, 13-00034A, and 13-00026C is within this 40-acre tract) and (2) NWNW Sec. 11 T15S.
R41E, Franklin County.

6. Condition for Approval No. 1 on Transfer 65416 provides, “Right 13-26C is
authorized diversion of 7/100ths of stream in excess of high water right up to a maximum of 8.90
cfs when combined with primary right of 2.5 c¢fs.” This condition is not included with the
approval for 36-00026C in Transfer 65886.

7. The City of Preston’s transfer application included purposes of use and places of
use not addressed in the transfer approval for 13-00026C. Specifically, the City’s application on
13-00026C includes the following purposes during the irrigation season: hydropower, irrigation
storage, irrigation from storage, and irrigation. The City’s application on 13-00026C also
included in the place of use the City’s hydropower plant, the Preston-Whitney Irrigation Company
reservolr system, and the lands within the Preston-Whitney Irrigation Company which can be

lawfully irrigated under its water rights. The January 12, 1998 Agreement among the City of

CITY OF PRESTON’S PETITION FOR RECONSIDERATION (13-00026C) - Page 2



Preston, the Cub River Irrigation District, and the Preston-Whitney Irrigation Company regarding
the municipal water rights for the City of Preston states: “All parties agree to support the
approval of these transfers before the Idaho Department of Water Resources and in any
subsequent court review of the transfers.” (Agreement, p. 5). IDWR has provided no explanation
why the transfer approvals list only “municipal use” and uniformly describe the place of use
without mention of the City’s hydropower plant, the Preston-Whitney Irrigation Company’s
reservoir system, or the lands within the Preston-Whitney Irrigation Company.

RESPECTFULLY SUBMITTED this 27" day of November, 2001.

BEEMAN & ASSOCIATES, P.C.

ephine P. Beeman

CITY OF PRESTON’S PETITION FOR RECONSIDERATION (13-00026C) - Page 3



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 27" day of November, 2001, I caused a true copy of

the foregoing CITY OF PRESTON’S PETITION FOR RECONSIDERATION to be served
on the following:

Original (via fax):

Glen Saxton

Idaho Department of Water Resources
1301 North Orchard Street

Boise, ID 83706

Copies (via U.S. Mail):

Kent W. Foster, Esq.
Holden Kidwell

P. 0. Box 50130

Idaho Falls, ID 83405-0130

Randall C. Budge, Esq.
Racine Olson Nye Cooper & Budge
P.O. Box 1391

Pocatello, Idaho 83204-1391

Clyde G. Nelson

City Attorney

P.O. Box 797

Soda Spring, ID 83276

ﬁphine B. Beeman
Z\TTTS116
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State of Iuaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID §3720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

November 13, 2001 KARL J. DREHER
Director

CITY OF PRESTON CUB RIVER IRRIGATION CO
70 W ONEIDA PO BOX 215
PRESTON ID 83263 LEWISTON UT 83420

RE: Transfer No.:65886 - Water Right 13-26C - Transfer Approval Notice
Dear Water Right Holder(s):

The Department of Water Resources has issued the enclosed approved Transfer of
Water Right(s). Please be sure to thoroughly review the conditions of approval and
remarks listed on the approval document.

The Transfer of Water Right(s) is a PRELIMINARY ORDER issued by the Department
pursuant to section 67-5243, Idaho Code. It can and will become a final order without
further action by the Department unless the APPLICANT petitions for reconsideration
or files an exception and/or brief within fourteen (14) days of the service date as
described in the enclosed information sheet.

ANY PERSON aggrieved by any decision, determination, order or action of the
Department and who has not previously been afforded an opportunity for a hearing on
the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A
written petition contesting the action of the Department and requesting a hearing shall
be filed within fifteen (15) days after receipt of the denial or conditional approval.

Please note that water right owners are required to report any change of water right
ownership and/or mailing address to the Department within 120 days of the change.
Failure to report these changes could result in a $100 late filing fee. Contact any office
of the Department or visit the Department's homepage on the Internet to obtain the
proper forms and instructions.

If you have any questions, please contact me at 208-327-7940.

Sincerely,

Conid S ..x%@ﬁg_

~ Jeff Peppersack, Manager
Water Rights Permits Section

JP:Klt

Enclosure(s)



CERTIFICATE OF MAILING

| hereby certify that on November 13, 2001 | mailed a true and correct copy, postage
prepaid, of the foregoing TRANSFER APPROVAL to the person(s) listed below:

RE: TRANSFER NO. 65886 - WATER RIGHT 13-26C

CITY OF PRESTON
70 W ONEIDA
PRESTON ID 83263

CUB RIVER IRRIGATION CO
PO BOX 215
LEWISTON UT 84320

b

v Kari Lynn Townsend
Secretary




EXPLANATORY INFORMATION
TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Preliminary Order" issued by the
department pursuant to section 67-5243, ldaho Code. |t can and will become a final order
without further action of the Department of Water Resources (department) unless a party
petitions for reconsideration, files an exception and brief, or requests a hearing as further
described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the department
within fourteen (14) days of the service date of this order. The department will act on a petition
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered
denied by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party's position on any issue in the proceeding with the Director.
Otherwise, this preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the department or the |daho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section 42-
1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting a
hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date and
hour for the argument of the case. Unless the Director orders otherwise, all oral arguments will
be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the

proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure
302 and 303).

Page 1




FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is later, unless waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), ldaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(@) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head did
not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, ldaho Code, if this preliminary order becomes
final, any party aggrieved by the final order or orders previously issued in this case may appeal
the final order and all previously issued orders in this case to district court by filing a petition in
the district court of the county in which:

l. A hearing was held,

ii. The final agency action was taken,

iii. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action is

located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming

final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.

MiCrr::

WOPLRAED
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State of IthO
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
Governor

~ KARL J. DREHER
November 13, 2001 Director

CONAN FOSTER
ASSISTANT WATERMASTER
1508 S 2400 E

PRESTON ID 83263

RE: TRANSFER OF WATER RIGHTS 13-26C (Transfer 65886)

Dear Conan:

Enclosed is a copy of the recently approved Transfer of Water Right for the
above referenced water right (Transfer 65886) in the name of Cub River Irrigation
Co.

If you have any questions, please call me at 208-327-7940.

Sincerely,

Cemale 8. Shaggo

60\ Jeff Peppersack, Manager
Water Right Permits Section

JP:Klt

Enclosure
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State of i‘Iw‘(naho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us

DIRK KEMPTHORNE
October 24, 2001 Governor
KARL J. DREHER
Director
City of Preston Cub River Irrigation Co.
70 W Oneida P.O. Box 215
Preston, ID 83263  Lewiston, UT 84320
Kent Foster
Josephine Beeman  Randall Budge Preston-Whitney Irrigation Co
409 W. Jefferson P.O. Box 1391 P.O. Box 50130

Boise, ID 83702 Pocatello, ID 83204-1391 Idaho Falls, ID 83405

RE: Draft Transfer Approvals
Transfer 4596 renumbered to 68302, City of Preston
Transfer 2753 renumbered to 65416, Cub River Irrigation Co.
Transfer 3223 renumbered to 65886, City of Preston

Dear Interested Parties:

Final review of the above referenced transfers has been completed and draft approvals
prepared. Copies have been sent to you for comment before the transfers are forwarded

for approval. Please respond within 14 days with any comments you may have regarding
these transfer approvals.

If you require additional information regarding this matter, please call me directly at (208)

327-7943, e-mail me at pskaggs@idwr.state.id.us or contact me by mail, and I will be
happy to assist you.

Sincerely,

Gd//m[a X /Maﬂgox
Pamela S. Skaggs
Sr. Water Rights Agent

Enclosures



TRANSFER REVIEW SHEET
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STATE OF IDAHO
DEPARTMENT OF WATER RESOURCES

RECEIVED
TRANSFER ANALYSIS SHEET 55 2
INITIAL REVIEW BY: /@/73‘, C Wicson Depariment of Water Resources
1. Right number_/$-002¢& Applicant ()’747 o /@(féﬂ 3.3,3,%///0%‘32(9
2. Type of right: B/Decree O License O Claim
3. Purpose of transfer: !B/Change point of diversion 1 Add diversion point(s) [ Change place of use
& Other Cﬁangw h @m:{ of e
4. Check: Shadd ﬁp’jf;wm Fon
, B/ KE/ > Shouled be addreitn”
a. m/Sog«[ce Priority (O Amount /M Purpose 1 Period ofuse ) .. C banuge 1
lz/ .. . . A - . ﬁ(kﬁ(i’?’ oK lie G‘e«
b. Description of original point of diversion. lovicd ofF Cige)
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EKAII of right. .
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OLOWERL HI P ETTRECH HED EV)
c. Z/Cbeck description of point(s) of diversion. el 27 (920 QGLEEHENT ?
Check description of place of use.

e. B/Chqck map (shows p.d. and p.u. after transfer).

& Mg&k =4 L
f. Check for correct signature, notarization, and fee. AP:PW o ""H Qgeee "L Slow
Teh 27, mZo o ek

3 e ‘/LKP
@?heck proof of ownership of right &/or land from which water is transferred. @unE

FINAL PROCESSING REVIEWBY:
1.
2.
3.
RECOMMENDED ACTION
1.
2.
3.

4,

h. !Z/Check for expansion in use of right. Comments C’/\am;e m p»arm(f[m B e roand .SA'ace[c?
/’MT~ Cauje Mm um o/mfb 7‘(@ c[tathg /&duﬂllz‘n M rate vincy [w NeCAH vy - See afiack a0

col ece oo 5
i B/heck for existing water rights from same source, on land water is being transferred to.
Right number(s) ___/3 ~09Z27 _/"J’C?C’ch ({ ,(/’

s )
i E/Is use within a Watermaster District? @/Yes O No <\\"\(

If yes, what district? /3~ A \\ Ay

v e : .
Watermaster recommendation requested on ___/7) ~// /g ~ Received on / ﬂ o 5/’075

Is transfer published correctly? E]/Yes O No
ived? ' T
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, 1)>4/8"
O/ Approve
O Deny
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By D¢ Date 2 //t [

* A/l uses within Watermaster Districts require special conditions.
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State of Idahu

DEPARTMENT OF WATER RESOURCES
900 N. Skyline Dr., Suite A, Idaho Falls, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177

EASTERN REGION DIRK KEMPTHORNE
GOVERNOR

February 16, 2000 KARL J. DREHER
DIRECTOR

KENT FOSTER

%PRESTON-WHTNEY IRRIGATION COMPANY

PO BOX 50130

IDAHO FALLS ID 83405

RE: Withdrawal of protest on Application for Transfer No.: 3223

Dear Protesténts:

This Department has received your withdrawal of protest against the application of City of
Preston. This withdrawal was sent to us in 1998. This transfer is ready to be sent to our State
Office in Boise for final approval.

If you have any questions, please call our office.

Sincerely,

arold W Jones
Water Rights Supervisor

HWJ]/sc

-~ Ce/elarating Our Centennial Year ofService to Idaho 1805-1005 ~
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.. JAH-B2-708 MON B2:26  ID: TEL HO: HBZ9 PA3

Ocvtober 20, 1988
HE: Applicationg for Traengfera 13-002¢

City of Preston
Tity Hall
Preston, ID R%763

Fent lemen s

We are helding in our files two spplicaliong For fransfear
numbered T3-01775, Qoth af thege applicalions carry Lhe same
frumbar becausw they hoth geel to chanos rioht Mo, 13.00%6 which
was decreed to Cub Rlver Terication Company in the cass of Henry
. MeEwan wve- Franklin Sugar Comosny,

The Ffirst @

fFrom Cub BRI ;
taghtl acvouvired through purchase from “ub Fiver
7

ppiivetion, which reguests the tranafap oF 780 ofs
¥4

avtuelly & rig
i
F

T te the Uily's pipeline on Bergouist Sprinos. is
Irvioation in 1920 and then aopvoved hy Lhe couart. zub ject In
certaln performance by the city, in 1924,

This right appesrs to be incorrectly deseribed pn thae
gpplicelion. First, the agmount beinn transferred is nnt 2,5%0 cfe
but rather one eiahbteenth (1/1B) of the fFlow of Cuk River with =
maximum rete of 2.50 efs.  This riaght is only valid betwsen April
1 and Octeber 31, not the Full year indleated in yOur
spplication. Based upon the righte granted by the Cub River
fiscree. the City could possibly elaim up te 0,67 efs under ripht
numbar 13-0034 which weuld be cne-eivhteenth of the 17,0 ofs
decreed to Cub River Trricafion's for culinsry, domestie. and
stockwater ourposess during the non-irrvipabtion season.

't is our eunderstanding thet the reason bthe City of ,

Preston initlisted these Lrensfers was Lo have an adecyate weber
gsupply for the Dity's hydropower preject. Tt, therefore, appesrs
that the application should indicate 8 change in nsture of use
from irrlgsetion to hydropowsr,




JAN-E9-"88 MON 82:27 1D TEL HO: HE23 PE4

City uf Prestoen
Oeteober 20, 19B6&
Pave 2

Ine secand egpplication. which regueats the trensfer of 2,82 ofs
from Cub River to Berqoaulst Springs, reflects those portiosns of
ritht 13-6026 the City hss purchased ferom individusle within the
Cub Riser Jrrigsastien Cempany. ¥hile it sppesrs thet Cub Riwvar
rights weve exchsnged for shares of stock in Preeton-Whitney
Irrigetion Cempeny, we have no indication thet this sgresment wss
evey consumated end find no identiflestion of the lands fFrom
whigh the Lubh River waber will he removaed in your applicetion.
Again, il appearys the intent of this spplicstion is to change the
nature uf the use of these vighls from irricenion Lo power
purpoegae,

It ie my conclusion, from owr review, bthat these spplications
#ill reguire amendment before lhey can receive further
pracessinu.  Tf you bave any guuostions sboub lhe necessary
chanuros plesse Teel free to contact me.

Very truly yours,

RUNALD O, CAELSON
Fectorn Pegional Supersvisor

ROC:ow




BEEMAN & HOFSTETTER, P.C.

Counselors and Attorneys at Law

608 West Franklin Street
P.O.Box 1427
Josephine P. Beeman Boise, Idaho 83701-1427 Telephone: (208) 388-8900

Dana L. Hofstetter Facsimile:: (208) 388-8400
S E-mail: beehof@micron.net

August 27,1998 .
Mr. Harold Jones

Idaho Department of Water Resources
900 North Skyline Drive, Suite A
Idaho Falls, ID 83402

Re:  Agreement Among the City of Preston, the Cub River Irrigation Company,
and the Preston-Whitney Irrigation Company Regarding the Municipal
Water Rights for the City of Preston

Dear Skip:

I enclose an agreement signed by the City of Preston, the Cub River Irrigation
Company, and the Preston-Whitney Irrigation Company which affects three pending
transfers on the Cub River: 2753 (in the name of the Cub River Irrigation Company),
3223 (in the name of the City of Preston), and 4596 (in the name of the City of Preston).

As part of the agreement, the City of Preston, the Cub River Irrigation Company,
and the Preston-Whitney Irrigation Company agree to support approval of these transfers
before the Idaho Department of Water Resources and in any subsequent court review of
the transfers.

We would anticipate that the agreement will facilitate the approval of the transfers
in accordance with Idaho Code § 42-222. 1 know that Randy Budge, Kent Foster, or |
would be willing to answer any questions that you may have.

Sincerely,

BEEMAN & HOFSTETTER, P.C.

2
éphine P. Beeman ”"ﬁ@%@g ,
JPB:ja
Enclosure
cc w/o enc: Mayor Heusser (City of Preston)
Clyde Nelson (City of Preston)
Randy Budge (Cub River)

Kent Foster (Preston-Whitney)
DA1777\2349
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AGREEMENT AMONG THE CITY OF PRESTON,
THE CUB RIVER IRRIGATION COMPANY, AND THE PRESTON-WHITNEY
IRRIGATION COMPANY REGARDING THE MUNICIFAL
WATER RIGHTS FOR THE CITY OF PRESTON

This agreement reports the results of negotiations and sets forth the settlement agreement
among the City of Preston, the Cub River Irrigation Company and the Preston-Whitney Irigation
Company arising from municipal water use by the City of Preston, Idaho,

In 1983 and 1984, the City of Preston (the “City”) applied to the Idaho Department of
Water Resources, (“IDWR”™) to confirm changes in points of diversion and nature of use for three
municipal water rights. A transfer application initiates an administrative process for the approval
of a change in point of diversion, place of use, or nature of use of an existing water right.

The City has also sought to increase its municipal water supply by purchasing stock from
the Cub River Irrigation Company and the Preston-Whitney Irrigation Company (“Preston-
Whitney™), and in 1982, Cub River Iirigation Company applied to IDWR to confirm changes in
points of diversion and nature of use for 65.5 shares of Cub River Irrigation Company stock
purchased by the City to be diverted at Bergquist Springs. In 1995, Cub River [migation
Company refiled its transfer applications to reflect that the City has purchased a total of 964

shares. Preston-Whitney has protested the City’s and Cub River Irrigation Company’s transfer
applications.

CITY OF PRESTON MUNICIPAL WATER RIGHTS

The City of Preston, the Cub River Iirigation Company, and the Preston-Whitney
Iirigation Company hiereby agree as follows respecting the proposed transfers as they relate to

the municipal needs of the City of Preston during the irrigation and non-irrigation seasons.

Municipal Rights During the Irrigation Season (April 1 - October 31):
The City of Preston's municipal water rights during the irrigation season include:

1, | efs from Ranger Springs with priority date of 1879, all of which is legally diverted from
Bergquist Spring. Since the 1 cfs with priority date 1879 comes from 1 ¢fs of the Cub
River decreed to Elmer S. Merrill (.67 cfs) and Caroline Allred (.33 cfs), the flow at

Ranger Springs does not limit the right. The Merrill and Allred rights from the Cub
AGREEMENT, Page 1 gﬁgamiufgﬁi&b
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River were transferred to the City in 1920 at which time the City of Preston was diverting
from Ranger Springs. The source of the Merrill and Allred decreed water rights is the
Cub River. This ! cfs water right has a senior priority date to any rights held by others on
the Cub River, including the Cub River Irrigation Company and the Preston-Whitney
Irrigation Company.

All of the flows of Birch Spring with a priority date of 1882, all of which is also legally
diverted from Bergquist Springs. Birch Spring flows directly into the Preston-Whitney
canal. The Cub River watermaster measures the flow at Birch Springs on a year round
basis and accounts for that flow at the City’s Bergquist Spring diversion.

One-eighteenth of the primary right of the Cub River Irrigation Company (water right No.
13-00026 for 45 cfs with a priority date of 1880) up to 2.5 cfs is owned by the City in
accordance with the February 1920 Agreement between the City of Preston and the Cub
River Imgation Company. For many years, water under this right has been diverted by
the City through its pipeline at Bergquist Spring which is a tributary of the Cub River.
The approval of the City's pending transfer (No. 3223) would formally confirm the
practice of diverting this portion of the Cub River Irrigation Company’s water right No.
13-00026 through the City's pipeline at Bergquist Spring.

The City's proportionate share of the irrigation season rights of the Cub River Irrigation
Company's rights as represented by the shares of the Cub River Irrigation Company held
by the City of Preston. At present, the City owns 96 and 1/4 shares of the Cub River
Irrigation Company stock which would entitle it to a maximum diversion of 4.14 cfs. In
times of shortage, the City's rate of diversion would be prorated based on its shares and
the flow of the Cub River. The City's point of diversion is Bergquist Springs and the
water is delivered in accordance with the 1880 priority date of the Cub River Trrigation
Company's primary irrigation right (13-00026) from the Cub River.

The City's proportionate share of the Cub River Iirigation Company's "excess of high
waters right" described in the 1924 Henry R. McEwan v. Franklin County Sugar
Company decree as represented by the shares of the Cub River Irrigation Company held
by the City of Preston. At present, the City owns 96 and 1/4 shares which is 3.2% of the
shares of the Cub River Iirigation Company.

AGREEMENT, Page 2 M’CF?O . =
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Municipal Rights During the Non-irrigation Season (November 1 - March 31)

The City of Preston’s municipal rights during the non-irrigation season include:

L 1.0 cfs from Ranger Springs, year round, with priority date of 1879, This right is actually
a Cub River right, as explained above.

2. All of the flows of Birch Spring with priority date of 1882,
T, 459 3. 2.5 cfs of right Neo. 13-00034 with priority date April 1, 1880.
W 27 crn— 4 The right to divert .3 cfs of right No. 13-00034 with priotity date of April 1, 1880 based
V. ATs=

upon the City’s ownership of 96 1/4 shares of stock in Cub River Irrigation Company.

This right is diverted from Bergquist Springs.

Overflow Into Glendale Reservoir and Foster Reservoir

Water diverted at Bergquist Spring, but not used by the City for municipal purposes, is
rediverted to the Preston-Whitney reservoir system through the overflow structures below the
City’s hydropower plant into Glendale Reservoir and Foster Reservoir. Preston-Whitney
Irmigation Company agrees that the City’s diversion of water from Bergquist Springs and use of
said water for hydropower purposes as a sole use or as use in addition to municipal use does not
adversely impact the water rights of the Preston-Whitney lirigation Company, so long as the
water diverted in excess of the City’s municipal use is delivered into the reservoirs of the
Preston-Whitney Irrigation Company via the above described overflow structures. The Cub
River Iirigation Company agrees that the City's diversion of water from Bergquist Springs and
use of said water for hydropower purposes as a sole use or as use In addition to municipal use
does nat adversely impact the water rights of the Cub River Iirigation Company during the non-
irrigation season.

The City of Preston shall maintain, repair and replace the existing pipeline and slide from
the City’s hydropower facility into Glendale Reservoir and shall fix and maintain the existing
overflow from the City’s storage tanks into Foster Reservoir and will haul in riprap to repair the
channel from the overflow. If the City of Preston or the Preston-Whitney Irrigation Company
wants to relocate either pipeline, each ought to first give notice to, consult with, and obtain the
consent of the other and do the relocation or modification at {ts own expense. Beyond the point

of discharge from the City’s pipelines, the Preston-Whitney [rrigation Company shall be

AGREEMENT, Page 3
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responsible for maintenance, replacement and repair of any facilities of the Preston-Whitney

Nt
Iirigation Company.

MEASURING DEVICES FOR THE OVERFLOW INTO GLENDALE
RESERVOIR AND FOSTER RESERVOIR
The cost of the installation, repair or replacement of appropriate meters or measuring
devices at the twa overflow structures (into Glendale and Foster reservoirs) below the City power
plant shall be borne equally by the Cub River Irrigation Company, the Preston-Whitney
Irrigation Company and the City of Preston. The City of Preston did install and will continue to

bear all expenses related to the meter at the Albert Moser campground and the meters in the new

and old chlorine houses.

FORMATION OF ICE CAP

The City has installed a valve upon its water pipeline from Bergquist Springs which
serves the City’s municipal systern. During winter months, Preston-Whitney Irrigation Company
runs water through its canal to form an ice ¢ap or to maintain an open tunnel within the ice which
provides a channel for water to be delivered to Preston-Whitney Irrigation Company’s reservoirs
for partial filling of those reservoirs prior to the time the entire canal is cleared of snow in the
spring months. The City agrees that Preston-Whitney Irmigation Company canal shall be entitled
to have open said valve to allow water to flow into the Preston-Whitney Irrigation Company
canal for 2§ days during the winter months, consecutively or intermittently, or for such
additional times as necessary depending on weather conditions or emergencies, for the purpose
of forming an ice cap within the canal, subject to the following conditions:

1, The opening, closing, and operation of said valve shall be made anly by the Mayor and/or
Public Works Director or other designee of the City of Preston upon written request of
the Preston-Whitney Irrigation Company. The watermaster may accornpany the
representative of the City of Preston. The opening and closing of said valve shall be
accomplished in such a manner so as not to damage any portion of the City of Preston’s
pipeline or hydroelectric generating facilities.

2! The flow from the valve shall be regulated by the City and the watermaster in such a

manner as to most effectively accomplish the purposes stated above and shall be

AGREEMENT, Page 4




. %
. - 201089 -

restricted to an amount which will cause a minimum reduction in electrical generating
production at the City’s hydroelectric plant located upon the culinary pipeline which in
turn will protect the structure and mechanics of the hydroelectric plant.

3 The use of the valve shall be regulated by the City and the watermaster in such a manner
as to most effectively accomplish the purposes stated above and shall be restricted to the
minimal number of days which will cause a minimum reduction in electrical generating

production at the City’s hydroelectric plant.

STATUS OF WATER RIGHTS FOLLOWING APPROVAL OF CITY OF
PRESTON AND CUB RIVER IRRIGATION COMPANY TRANSFERS

Water Right No, 13-00026 in the amount of 45 cfs with priority date of April 1, 1880 is
reduced by the 2.5 efs under the City of Preston’s transfer,
v ysie Water Right No. 13-00034 in the amount of 12 cfs with a priority date of April 1, 1880 is
reduced by the 2,5 cfs in the City of Preston’s transfer and the 0.3 cfs in the Cub River Irrigation
Company's transfer. The remainder of Water Right No. 13%134 (9.2 cfs) is forfeited for
nonuse following the closure of the sugar company in 1968. 0.3 cfs of Water Right No.

13-00034 with a priority date of April 1, 1880 is based upon the City’s ownership of 98-1/4

¢ 53

shares of stock in Cub River Irrigation Company. This right is diverted from Bergquist Springs.

WITHDRAWAL OF OBJECTIONS
Preston-Whitney Irrigation Company agrees to withdraw its objections to the transfers of
the water rights for the City of Preston and the Cub River Irrigation Company. The following
table lists the water right and transfer numbers. All parties agree to support the approval of these

transfers before the Idaho Department of Water Resources and in any subsequent court review of

the transfers.

Water Right Number and Original Source Transfer Number
City of Preston 13-00026 / Cub River 3223
City of Preston 13-00034 / Cub River 4596
Cub River Irig. Co. 13-00026 / Cub River 2753
Cub River Iirig. Co. 13-00034 / Cub River 2753

AGREEMENT, Page 5
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THIS AGREEMENT SHALL BE BINDING UPON THE HEIRS, SUCCESSORS
AND ASSIGNS OF THE PARTIES HERETO,

IN WITNESS WHEREOF, the partieshereto have set their hands and seals this
/az‘é' day of J;Uﬂ-“?fy , 1998.( e

CITY OF PRESTON, [DAHO

By
ATTEST: MAYOR

CUB RIVER IRRIGATION COMPANY

088l ( D

ATTEST: S~ PRESIDENT '
SECRETARY

PRESTON-WHITNEY IRRIGATION COMPANY

ATTEST:

SEC ARY

AGREEMENT, Page 6
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STATE OF IDAHO ) A%%m JAN 13 (998 —pm.

County of Franklin ;SS V. E:OW!LAH;EUN ,RECORDER
8y op
FRAN NTY, IDAHO "

On this 12th day of January, 1998, before me, the undersigned Notary eugﬁc, personally
appeared Jay B. Heusser and Jerry C. Larsen, known to me to be the Mayor and City Clerk of the
City of Preston, Idaho, whose names are subscribed to the foregoing instrument and acknowledged
to me that they executed the same on behalf of said city.

o “|||.llll,..'

‘\
_y‘ --“- FTARY PUfoc FOR IDAHO
gg 01 A R }, esiding at /< £

Commission Expires _L&z-

e

STATE OF IDAHO ) o "““
' ) Ss ?"}"\9
County of Franklin ) "«.,,,.2",.“

On this 12th day of January, 1998, before me, the undersigned Notary Publie, personally
appeared Gale C. Moser and Max M. Gilbert, known to me to be the President and Secretary of the
Cub River Irrigation Company, whose names are subscribed to the foregoing instrument and
acknowledged to me that they executed the same on behalf of said city.

“““;:""'
o €. L4 %, & :
..-"r‘f:.--"---‘3"'& " E; GTARY PUBLIC FOR IDABO

Résiding at L airbonn

Commission Expires_./-/+ 2a2 2~

\"

*teranaane®®

STATE OF IDAHO )
% s T L

County of Franklin

On this 12th day of January, 1998, before me, the undersigned Notary Public, personally
appeared R, Car] Swainston and Maxine Waddoups, known to me to be the President and Secretary
of the Preston-Whitney Irrigation Company, whose names are subscribed to the foregoing
instrument and acknowledged to me that they executed the same on behalf of said city.

assiintey,, ﬁj OTARY PUBLIC FOR IDAHO

;‘& ®. AR@;"O,, Residing at __<7
S YooV Commission Expires__«/ /- 2ow 2—

ANTIT460

o
TP L
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13-0026, 13-0027, 13-0028 - City of Preston

Ag Room, Frankllin County Courthouse, Preston, ID
Tuesday, November 19, 1985 - 1:00 p.m.
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Law Offices
HOLDrN, KIDWELL, HAHN & CRAPO, r.L.L.C.

FRED J. HAHN WEST ONE BANK BLDG. Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.0. BOX 50130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
STEPHEN E. MARTIN Terry L. Crapo
CHARLES A. HOMER (1939-1982)
GARY L. MEIKLE William S. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208) 523-0620 (1907-1988)
DONALD L. HARRIS, P.A. TELEFAX (208) 523-9518

DALE W. STORER
MARIET. TYLER
JOHN G. SIMMONS

ROBERT M. FOLLETT RECEIVE D

FREDERICK J. HAHN, III

November 14, 1995 NOV 16 1995

Department of Water Resourcas

Bobby D. Fleenor, Hearing Officer

IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Re: Application for Transfer of City of Preston, No. 3223
Dear Mr. Fleenor:

Enclosed is a discovery request which encompasses interrogatories, requests for
production of documents and a request for an order authorizing our expert to make an
investigation and examination of the City of Preston's municipal water supply system. We
have discussed this previously with counsel for the City of Preston but so far have not
received any response. We thought perhaps it would be well to have a formal motion in the
file which could potentially be discussed at the pre-hearing conference scheduled for
December 12 in Pocatello.

Very truly yours,

Kent W. Foster

Enclosure
pc.  Josephine P. Beeman
Randall C. Budge

GAWPDATANKWR7206UDWRH 14 LTR:sjw




Kent W. Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.O. Box 50130

330 Shoup Avenue, Third Floor

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620

Telefax: (208) 523-9518

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 3223 OF (FOR ) INTERROGATORIES AND
WATER RIGHT NO. 13-0026) IN THE ) REQUESTS FOR PRODUCTION
NAME OF THE CITY OF PRESTON. )

)

Protestant, Preston-Whitney Irrigation Company, requests that you answer the
following interrogatories and produce copies of the documents requested herein within such
time as may be permitted or directed by the hearing officer in this matter:

1. State the name, address and position of the person providing the answers to
these interrogatories.

2. State whether applicant has a distribution map, or other document or
documents, showing the municipal water supply distribution system, including the locations,
lengths and sizes of mainlines, lateral lines, hydrants and control facilities and measuring
devices. If such a map or other document exists, please provide a copy or copies, and if not,
please provide a written description and list of all such facilities.

3. State whether applicant has a "service area map" showing all service areas,

including parks, recreation areas, general residential areas and commercial or business or




other areas. Ifsuch a map or other document exists, please provide a copy or copies, and if
not, please provide a written description of all areas.

4. State the number of residential customers, commercial customers, industrial
customers and any other categories of customers or water users served by the City's
municipal water supply system. Please show how such customers or users are categorized
and the number of each such category or type of user or customer as well as the total.

3. Please describe the rate structure including the base rates and declining block
structure if applicable.

6. Please describe the historical use of water by the City of Preston in as much
detail as possible. Please include all measurements from all sources, especially
measurements of average daily and peak daily use. If there are any documents which
describe or are relevant to historical water use or which contain measurements, please
produce copies of the same.

7. Please state whether there have been any feasibility and/or reconnaissance
studies of the City's water distribution system, demand estimates, water system plans, or fire
and domestic demand estimates. If written documents containing any such system evaluation
exist, please provide copies.

8. Please describe and list all water measurement equipment and describe all flow
measurement device specifications and calibrations. If any documents containing such

information exist, please provide copies.

2 - INTERROGATORIES AND REQUESTS FOR PRODUCTION




0. Please state whether any water quality reports, including bacterial or chemical
reports from DEQ or a health district or private laboratories, exist. If written reports or other
documents containing any such water quality data exist, please provide copies.

10.  Please state the current insurance rating for the City of Preston and the basis
for such rating. If such information is contained in reports or other documents please provide
copies of the same.

DATED this _s¢/™day of November, 1995.

Keémt W. Foster, Esq.
Holden, Kidwell, Hahn & Crapo, P.L.L.C.

3 - INTERROGATORIES AND REQUESTS FOR PRODUCTION




CERTIFICATE OF SERVICE

I hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and

with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading

or document on the attorneys listed below by hand delivering, by mailing or by facsimile,

with the correct postage thereon, a true and correct copy thereof on this 4g>”‘ day of

November, 1995.

DOCUMENT SERVED:

ATTORNEYS SERVED:

Josephine P. Beeman, Esq.

DILLION, BOSCH, DAW
& BOCK, CHTD.

Fidelity Building

242 N. 8th Street, Ste. 200

Boise, Idaho 83702

Randall C. Budge, Esq.

RACINE, OLSON, NYE, COOPER
& BUDGE, CHARTERED

P.O. Box 1391

Pocatello, Idaho 83204-1391

GAWPDATAKWR\7206\PW1114.INT sjw
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INTERROGATORIES AND REQUESTS FOR
PRODUCTION
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Kex/lt‘ W. Foster, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.




Kent W. Foster, Esq.

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.
P.0.Box 50130

330 Shoup Avenue, Third Floor

Idaho Falls, Idaho 83405

Telephone: (208) 523-0620

Telefax: (208) 523-9518

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF APPLICATION )

FOR TRANSFER NO. 3223 OF (FOR ) MOTION TO COMPEL
WATER RIGHT NO. 13-0026) IN THE ) DISCOVERY

NAME OF THE CITY OF PRESTON. )

)

Protestant, Preston-Whitney Irrigation Company, hereby moves Idaho Department of
Water Resources for an Order directing the following:

L. That applicant, City of Preston, answer the attached interrogatories and
requests for production within such time as the hearing officer may deem appropriate.

2. That applicant, City of Preston, produce copies of any and all documents
referenced in said attached interrogatories and requests for production with the answers to
said interrogatories.

3. That applicant, City of Preston, permit and cooperate in the conducting of an
inspection and examination of its municipal water supply system by protestant, Preston-
Whitney Irrigation Company's expert, Dr. Charles E. Brockway, to include providing access

for Dr. Brockway to all regulating and measuring devices used to control and measure the




water introduced into the applicant's municipal water supply system and used by residents,
businesses, governmental units and all who receive water from said system for any purpose.
DATED this ,4”" day of November, 1995.

s A

Kenf W. Foster, Esq.

2 - MOTION TO COMPEL DISCOVERY



CERTIFICATE OF SERVICE

[ hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and

with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading

or document on the attorneys listed below by hand delivering, by mailing or by facsimile,

with the correct postage thereon, a true and correct copy thereof on this /-’-// K day of

November, 1995.

DOCUMENT SERVED:
ATTORNEYS SERVED:

Josephine P. Beeman, Esq.

DILLION, BOSCH, DAW
& BOCK, CHTD.

Fidelity Building

242 N. 8th Street, Ste. 200

Boise, Idaho 83702

Randall C. Budge, Esq.

RACINE, OLSON, NYE, COOPER
& BUDGE, CHARTERED

P.O. Box 1391

Pocatello, Idaho 83204-1391

GAWPDATAKWR\7206\PW 1113 MOT:sjw
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MOTION TO COMPEL DISCOVERY

(Mail)

(Mail)
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Kernt W. Foster, Esq.
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.



DILLION:
BOSCH
DAW D
Bock CF

chartered

Attorneys
Josephine P. Beeman
Les Bock

Allan R. Bosch

C. A. Daw

Lee B. Dillion

Dana L. Hofstetter
Robert Wreggelsworth

Fidelity Building
242 N. 8th St.
Suite 200

Boise, ID 83702

tel (208) 344-8990
fax (208) 344-9140

Internet E-mail to:
dbdb@micron.net

gD
REC EW
November 9, 1995 nov 1718
VIA FACSIMILE pepatent o5 -

Bobby D. Fleenor

Idaho Department of Water
Resources, State Office

1301 N. Orchard Street

Boise, ID 83706

Randall C. Budge

RACINE OLSON NYE COOPER
& BUDGE

P.O. Box 1391

Pocatello, ID 83204-1391

Kent Foster

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, ID 83405

Re:  City of Preston Pre-hearing Conferences
Transfer Applications by City of Preston and Cub River Irrigation Co.
DBD&B File No. 1777-WAO01

Dear Gentlemen:

The Idaho Department of Water Resources has issued a notice setting the pre-
hearing conference on December 12, 1995 in Pocatello. Today I received notice from
Mr. Brent Spronk, the consulting engineer for the City of Preston, that he would not
be able to attend the pre-hearing conference on December 12 due to a prior
commitment. Mr. Spronk will be attending meetings on December 11 and 12
connected with ongoing litigation in the U.S. Supreme Court.

The City of Preston is willing to go forward with the pre-hearing conference,
but is concerned that Mr. Spronk will not be present to discuss the technical work he
has done for the City which is so important to this matter.

Please call me if you have any questions or comments.

Sincerely,

Dillion, Bosch, Daw & Bock, Chtd.

(Jgsephine P. Beeman

cc: Arlene Nash
Clyde Nelson

Brent Spronk

S
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DILLION BOSCH DAW & BOCK Chid.
Fidelity Building
242 North 8th Street, Suite 200
Boise, Idaho 83702
Phone: (208} 344-89%0
Fax: (208) 344-9140

FAX COVER SHEET

PLEASE DELIVER THE FOLLOWING PAGES TO:

BOBBY D. FLEENOR, IDWR FAX: (208) 327-7866
KENT FOSTER (208) 523-9518
RANDALL C. BUDGE (208) 232-6109
ARLENE NASH (208) 552-1820
CLYDE NELSON (208) 547-2136
BRENT SPRONK (303) 861-9700

The information contgined in this facsimile is confidential information or attorney work product or both.
ard is for the exclusive use of the iniended recipient listed below. Any reading, disclosure, use or reproduction of
this communication other than by the intended reciplent is prohibited, If you have received this communication in
errpr, please notify us by collect telephone call immediately and return the commumication 1o us by U. §. Mail.

FROM: Josephine P. Beeman

DBDB FILE NO.:  1777-WA01

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS PAGE) = 2
IF ALL PAGES ARE NOT RECEIVED, PLEASE TELEPHONE (208) 344-8990.

FACSIMILE OPERATOR:
Time Sent: Dam Fpm.

A DUPLICATE GF THIS FACSIMILE WILL NOT BE SENT BY REGULAR MAIL
UNLESS REQUESTED BY THE RECIPIENT.

B TE  d
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DILLION:
BOSCH

DAW ©
socE OF

chartaered

Attorneys
Jasephine . Beaman
Les Bagk

Allan R. Bosch

C. A Daw

Las B, Dillion

Dana L. Hofstetter
Rabert Wregpelaworth

Fidelity Building
242 M. 8th B,
Suity 200

Boize, ID B3I702

tel {208} 344-8850
fax {208) 344-3140

Internat E-mail to:

HNovember 3, 1995
VIA FACSIMILE

Bobby D. Fleenor Randall C. Budge.

Idaho Department of Water RACINE OLSON NYE COOPER
Resources, State Office & BUDGE
1301 M. Orchard Street P.G. Box 1391

Boise, ID 83706 Pocatello, ID 83204-1391

Kent Foster

HOLDEN KIDWELL HAHN
& CRAPO

P.O. Box 50130

Idaho Falls, 1D 83405

Re:  City of Preston Pre-hearing Conferences

Transfer Applications by City of Preston and Cub River Irrigation Co,
DBD&B File No. 1777-WAO1

Dear Gentlemen:

The Idaho Department of Water Resources has issued a notice setring the pre-
hearing conference on December 12, 1995 in Pocatello. Today 1 received notice from
Mr. Brent Sprounk, the consulting engineer for the City of Preston, that he would not -
be able to attend the pre-hearing conference on December 12 due to a prior
commitment. Mz, Spronk will be attending meetings on December 11 and 12
connected with ongoing litigation in the 1.8, Supreme Court.

The City of Preston is willing to go forward with the pre-hearing conference,
but is concerned that Mr. Spronk will not be present to discuss the technical work he
has done for the City which is so important to this matter.

Please call me if you have any questions or comments,
Sincerely,

Dllion, Bosch, Daw & Bock, Chid.

g ¢
N {&W

ephine P. Beeman
ce: Arlene Nash

dbdb@micron.nat Clyde Nelson |
Brent Spronk Ll sa o
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BEFORE THE DEPARTMENT OF WATER RESOURCES
0F THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION FOR )
TRANSFER NO. 13-0026, 13-0027 )
AND 13-0028 IN THE NAME OF ) NOTICE OF HEARING
CITY OR PRESTON ) AND/OR CONFERENCE

On September 19, 1983 the City of Preston filed with
the Department of Water Resources two applications (No. 13-0027
and 13-0028) to transfer the public waters of the State of Idaho.
On January 3, 1984 the Department received protests against
approval of said applications from Preston-Whitney Irrigation
Company and Cub River Irrigation Company. On January 12, 1984
the City of Preston filed an additional application (No. 13-0026)
to transfer said waters of the State of Idaho. 0On November 4,
1985 the Department of Water Resources received a protest against

approval of said application from the U. S. Forest Service.

ﬁﬁ?ﬁ??%f}?:ﬁyﬁﬂgfi}




The Department has set the matter of protest for
hearing for 1:00 p.m., Tuesday, November 19, 1985 in the Ag
Room, Franklin County Courthouse, Preston, Idaho. The hearing
will be held in accordance with provisions of Chapter 2 and 17,
Title 42 and Chapter 52, Title 67, of the Idaho Code and adopted
Rules of Practice and Procedure of the Department of Water
Resources. Opportunity shall be afforded all parties to respond
and present evidence and argument on all issues involved.

,,,,,,,,,, A

Dated this 5 =~ day of November, 1985,

7/ RONALD D. CARLSON

Fastern Regional Supervisor




2, United States jﬁ rorest Intermountain - 324 25th Street
/ Department of Service Region Ogden, UT 84401

Agriculture

Reply to: 2540

Date: f\éﬁ%‘ fi ?@8%;

Mr. Ronald D. Carlson

Eastern Region Supervisor

Idaho Department of Water Resources
150 Shoup Avenue, Suite 15

Idaho Falls, ID 83401

£

NOY 4 198

Dear Mr. Carlson: Deparimont of Yater Bxsources
Eastern Distrlet Oilice

We are writing regarding Application for Permit No. 13-0026 filed by the city of

Preston to change the point of diversion and period of use of the waters of the

Cub River. The right sought to be changed is evidenced by a decree to Cub River

Irrigation Company, in the case of Henry T. McEwain vs Franklin Sugar Company,

dated July 9, 1924, in the Fifth Judicial Distriect Court, County of Franklin.

An identical proposal was advanced in 1982 which we protested in letters dated

December 3, 1982, and January 13, 1983. This letter reaffirms our earlier
protest.

In resolving an earlier protest of Application for Permit No. 13-7283, a
Stipulation and Agreement was signed by the city of Preston, Cub River
Irrigation Company, and the Forest Service. The Stipulation and Agreement
stated in part, "It is further understood that other items of contention will be
covered by such additional agreements as may be deemed necessary."

Subsequently, the city of Preston and the Forest Service have reached an
agreement that the city will maintain the flow at the USGS Station in Cub River
at 19 efs. In addition, no water diversion in excess of the historical culinary
use of 4.5 cfs will be diverted from Berquist Spring when flow at the USGS
Station is less than 19 cfs.

The current proposal to divert an additional 2.82 c¢fs from Berquist Spring would
frustrate our agreement with the city of Preston and hinder our ability to
manage this valuable public resource.

For the reasons given above, we request that the application to change the point
of diversion be denied.

Sincerely,

\ zwa&ngmé’f , R~

2

?ééﬁvJ. S. TIXIER
/ Regional Forester

FS-6200-28(7-82)



MEMZ O

TO0: File
FROM: Ernie Carlsen /<

RE: Application for Transfer No. 13-0026
Cub River Irrigation

DATE: November 1, 1985

The protestants met with representatives of the City of
Preston on October 28, 1985 and negotiated a tentative resolution
to the protests. The protests would be withdrawn provided the
city agreed to maintain a minimum flow of 19.0 cfs in Cub River.

Representatives of the Department of Water Resources were
notified of the above meeting during the conference held on
October 30, 1985. Representatives for the protestants did not

attend the Department's conference. Representatives for the City
of Preston expressed reluctance to comply with the 19.0 cfs
minimum flow because they felt it was discriminatory. They

were advised that the hearing would be rescheduled for November
19, 1985 if the protest was not resolved.

MICROFILMED




May 4, 1995

CITY OF PRESTON

CITY HALL

PRESTON ID 83263

RE: Application for Transfer No. 13-0026

Dear Applicant:
This letter is to advise you that the protest filed by the ID Fish

& Game gainst approval of the above referenced application has been
withdrawn.

If you have any questions, please feel free to contact this office.
Very truly yours,

Aloioll) 2D Jomen,

Harold W. Jon
Water Right pervisor

HWJ/rb

MICROFiLMED

o]
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May 4, 1995

GREG TOURTLOTTE
REGIONAL SUPERVISOR

ID FISH & GAME

1345 BARTON RD
POCATELLO ID 83204-1819

RE: Application for Transfer No. 13-00026
City of Preston
Dear Mr. Tourtlotte:

This 1letter acknowledges receipt of the withdrawal of protest
against the above referenced application.

If you have any questions, please feel free to contact this office.
Very truly yours,

a7

Harold W. Jon
Water Right Sypervisor

HWJ/rb

MICRO® i vED

FE G L5




IDAHO FISH & GAME

SOUTHEAST REGION Phil Batt / Governor

1345 Barton Road Jerry M. Conley / Director
Pocatello, Idaho 83204-1819

May 1, 1995

l

Harold W. Jones MAY 0 2 1995

Water Resource Supervisor

Idaho Department of Water Resources
900 N. Skyline Dr.

Idaho Falls, ID 83402-1718

Department of Water T
st T
Eastarn District OTMeE

Re: Water right transfer application 13-00034 - City of Preston

Dear Harold,

After considering information presented at the recent prehearing
conference, we have decided to withdraw our protest to the
transfer of 2.5 cfs during the non-irrigation season from the Cub
River Irrigation Company to the City of Preston. We recognize
that this transfer will result in no "new" water diverted from
Berquist Springs and that this transfer will formalize a
situation that has occurred for approximately fifty years.

We would also like to withdraw our protest to the transferral of
this water during the irrigation season (13-0026) .

We appreciate the opportunity to have input to this water right
transfer application.

Sincerely:

Greg Tourtlotte
Regional Supervisor

GT/JL/j1

cc: Jim Lukens
Dick Scully
Tom Lucia
Natural resources Policy Bureau
Caribou National Forest, Supervisor’g Office

B A5
MICERME,

“EILMED

Keeping Idaho's Wildlife Heritage
An Equal Opportunity Employer
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April 25, 1995

CLYDE NELSON
PO BOX 797
SODA SPRINGS ID 83276

Mr. Nelson:

I received your letter of March 28, 1995 expressing your concerns
about the conversations that took place at the Cub River Water
District meeting on March 6, 1995. Also addressed was the
handling of the transfers on right 13-00026 made by the City of
Preston and Cub River Irrigation Company.

I’11l start with the Cub River Water District meeting. A number of
issues were covered at the meeting. I was mainly an observer and
did not comment on most issues. It was necessary to provide some
additional information when a statement was made by the City of
Preston representatives which implied the Department of Water
Resources had somehow conspired with the Preston-Whitney Canal
Company to restrict the City’s Municipal supply. In response, I
reminded the Ccity that the Department’s Nov. 15, 1994 letter from
Tim Luke was necessary to instruct the watermaster because the
transfers on water right 13-00026 had not been approved. I told
them it was the responsibility of the applicant, City of Preston,
to diligently pursue these transfers and it did not appear to me
that this was done. The mayor of Preston responded that he was
not in office during much of the time the transfer applications
were filed and was not familiar with the issues surrounding them.

In characterizing this history, I stated that the track record to
date was that neither the City nor their representative have
shown an inclination to resolve this matter in a timely manner.
This may have been an understatement, since 9 years have elapsed
from the time the applications were filed.

The watermaster is responsible to deliver water as decreed or as
the decree has been modified by approved transfers. At no time
since I began corresponding with you has any representative of
the City of Preston made an attempt to come to this office and
resolve the problems we have identified in these transfers until
Jo Beeman came to Idaho Falls a few weeks ago.

These applications belong to the applicants, not the Department.
The applicants need to continue to vigorously pursue the




application they filed and resolve the problems, if possible.

The Department is willing to assist in finding ways to resolve
objections to proposed changes outside the formal hearing process
when possible. However when the applicant does not respond to
our letters and requests for information we have limited ability
to proceed.

At this point, there is still an outstanding protest by the Idaho
Fish and Game Department that needs to be withdrawn and two
modified transfers that are being reviewed by the applicants.

I look forward to seeing the final drafts of these transfers and
to resolve this to the satisfaction of the parties involved.

Sincerely,

Harold W. Jones
Water Resource Supervisor

HWJ: 1k




April 20, 1995

JOSEPHINE P. BEEMAN
PO BOX 829
BOISE ID 83701

Dear Jo:

I have received your modified transfer application for water
right 13-00034 for the City of Preston and have been instructed
to process it as is.

As per your request, I am reviewing the City of Preston’s
original transfer application of water right 13-00026. At this
point, Idaho Fish and Game Department has not withdrawn its
protest and this needs to be resolved.

I have also been in contact with the USFS via Lee Leifert at the
Caribou National Forest in Pocatello, ID. It appears the U. S.
Forest Service withdrew their protest in exchange for a special
use permit condition (see enclosed) that implies minimum flow
regulation on the Cub River. It is doubtful that the City has the
authority to guarantee the flows implied.

Finally, the original decree for right 13-00026 implies an
irrigated land use for Cub River Irrigation of 1800 acres. Since
the City of Preston has stated it owns 2.50 cfs of this right,
__then there must be a reflected reduction in irrigated acres under
the Cub River System. I will need to see what acres were deleted
or a land list less than 1800 acres that reflects the current Cub
River irrigation practices.

If you have any questions, please give me a call on this.

Sincerely,

Harold W. Jones
Water Resource Supervisor

CC: Lee Leifert - Caribou National Forest
Dick Sculley - Idaho Fish and Game, Pocatello ID

MICROF,

LY




Eugene C. Thomas
John W. Barrett

R. B. Rock

Richard C. Fields
Robert E. Bakes

Paul S. Street

Larry C. Hunter
Glenna M. Christensen
Mark S. Prusynski

Morgan W. Richards, Jr.

Michsael G. McPeek
Stephen R. Thomas
Jon S. Gorski

Gary T. Dance
Gerald T. Husch
Kirk R. Helvie
Thomas C. Morris

LAW OFFICE

MOFFATT, THOMAS, BARRETT, ROCK & FIELDS

Micheel E. Thomas
James C. deGlee
Patricia M, Olsson
Grant T. Burgoyne
Stephen J. Olson
Patrick J. Kole
Andrew P. Doman
David S. Jensen

Ray E. Smith

Allen K. Davis
Bradley J. Williams
Mark A. Ellison
James L. Martin
Josephine P. Beeman
Kelly Greene McConnell
Jacque L. Palmer

Randall C. Budge
P.O. Box 1391
Pocatello, Idaho 83204-1391

Dear Randy:

JPB/dc

Enclosures

CBARTERED

FIRST SECURITY BUILDING
911 WEST IDAHO
POST OFFICE BOX 829
BOISE, IDAHO 83701

Telephone (208) 345-2000
Facsimile (208) 385-5384

April 7, 1995

APR 10 1995

Department of Water ResourcBarmer in Charge

Eastern District Offjce

E. Renn Yorgason
Office Administrator

Gary T. Dance
tern Idaho Qﬁgces

IDAHO FALLS, IDAHO
525 Park Avenue, Sune 2D
Post Office Box 1367
83403

Telephone (208) 522-6700
Facsimile (208) 522-5111

POCATELLO. IDAHO
845 West Center, Suite C
Post Office Box 4941

Telepbone (208) 233-2001

ldaho WATS: 1 (80, 422-288Y

Re:  City of Preston Transfer Water Right No. 13-0034
MTBRA&F File No. 16-832

ABA Net 010

Enclosed is a draft of an Application for Transfer of Water Right No. 13-00034 for
the City of Preston. The Mayor of Preston will sign the application the week of April 10. Also
enclosed is a letter to Skip Jones providing additional information about the transfer application.

Please review these documents and let me know if you have any comments.

Sincerely,

cc: Jim Lukens, Idaho Dept. of Fish & Game
Lee Leffert, Caribou National Forest

e o

Sephine P. Beeman
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LAW OrFICE Department of Water R
aler resources
MOFFATT, THOMAS, BARRETT, ROCK & FIELDS
CHARTERED

Eugene C. Thomas Thomas C. Morris FIRST SECURITY BUILDING Willis C. Moffart
John W. Barrett Michael E. Thomas 911 WEST IDAHO (1907-1980)
R. B. Rock James C. deGlee POST OFFICE BOX 829
Richard C. Fields Patricia M. Olsson BOISE, IDAHO 83701 o
Robert E. Bakes Grant T. Burgoyne E. Renn Yorgason
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Mr. Gary Spackman

Hearing Officer

Idaho Department of Water Resources
P.O. Box 83720

Boise, ID 83720-0098

Re:  Transfer Application No. 3223, City of Preston (Water Right No. 13-0026) and
Proposed Transfer in the Name of the City of Preston (Water Right No.13-0034)
MTBR&F File No. 16-832

Dear Mr. Spackman:

The City of Preston wants to advise the Idaho Department of Water Resources IDWR) and
all other interested parties of its efforts regarding transfer application No. 3223 which your post pre-
hearing conference order (March 9, 1995) states must be amended on or before April 1, 1995. Since
I will be out of my office the week of March 27 until April 3, the City of Preston would like to
request that they be able to file their transfer application No. 13-0034 no later than Monday, April
10, 1995.

On March 9, 1995 I met with Ron Carlson, Regional Supervisor for IDWR in Idaho Falls,
and Harold Jones, Senior Water Resource Agent at IDWR in Idaho Falls, to discuss amendment of
transfer application No. 3223. The application was signed January 10, 1984 and describes that water
will be used for municipal purposes year round. Actually, the City of Preston has diverted the water
from Bergquist Springs for more than fifty years through the Preston city waterline. The 1984
transfer application lists water right No. 13-0026 which in IDWR records is a right out of the Cub
River held by Cub River Irrigation Company for the irrigation season (April 1 to October 31). The
non-irrigation season water right for the Cub River Iirigation Company is water right No. 13-0034.
Since the 1984 transfer application only mentions water right No. 13-0026, a transfer filing with
IDWR should also reflect the involvement of water right No. 13-0034.




Mr. Gary Spackman
March 24, 1995
Page 2

During our meeting on March 9, I indicated that the City of Preston would prefer to leave the
1984 transfer unamended and file a new transfer application for No. 13-0034. The City realizes that
IDWR in acting on the 1984 transfer on No. 13-0026 (which lists January 1 - December 31 as the
season of use) can limit the approved transfer to April 1 to October 31. Mr. Carlson and Mr. Jones

stated their preference that an entire new transfer application be prepared covering both water right
No. 13-0026 and No. 13-0034.

On March 13, I received a draft consolidated transfer application from Mr. Jones for both
water right No. 13-0026 and No. 13-0034. 1 sent the draft transfer application to Arlene Nash, City
Clerk for Preston, and Clyde Nelson, City Attorney for Preston. The City Council met Monday,
March 20 and I have since spoken with both Arlene Nash and Clyde Nelson who confirmed that it
is the City's desire to leave the 1984 transfer on 13-0026 in its original form and to submit an
additional transfer on 13-0034.

I have tried to reach Kent Foster, counsel for Preston-Whitney Irrigation Company, and
Randy Budge, counsel for the Cub River Irrigation Company, to discuss the City's decision
regarding the form of its transfer applications. I will send the amended transfer application to them
before I leave town on March 26, but, the City would like to have the opportunity to discuss any
questions they may have before they sign the transfer application.

I have discussed all of these matters with Harold Jones at the IDWR office in Idaho Falls and

by copy of this letter am notifying Dick Sculley and Jim Lukens of the Idaho Department of Fish
& Game.

Sincerely,

7) 0. Clime.

Josephine P. Beeman
JPB/dc

cc: Arlene Nash, Preston City Clerk
Clyde Nelson, Preston City Attorney
Kent Foster, Counsel for Preston-Whitney Irrigation Co.
Carl Swainston
Reagan Wheller
Randall C. Budge, Counsel for Cub River Irrigation Co.
Dick Skulley
Jim Lukens
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BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE

STATE OF IDAHO

IN THE MATTER OF APPLICATION

FOR TRANSFER NO. 2753 (FOR WATER
RIGHT NO. 13-0026) IN THE NAME OF
CUB RIVER IRRIGATION COMPANY AND
APPLICATION FOR TRANSFER NO. 3223
OF (FOR WATER RIGHT NO. 13-0026)
IN THE NAME OF THE CITY OF PRESTON

POST PRE-HEARING
CONFERENCE ORDER

et et et e et e e

A pre-hearing conference was conducted on February 24, 1995,
at the Preston City Hall, Preston, Idaho. The applicant Preston
City was zrepresented by Clyde G. Nelson, Attorney at Law, and
Josephine Beeman, Attorney at Law. Cub River Irrigation Company
was represented by Randall Budge, Attorney at Law. Protestant
Idaho Department of Fish & Game attended and were represented by
Fish & Game employees, Dick Sculley and Jim Lukens:

At the pre-hearing conference, Preston-Whitney Irrigation
Company, represented by Kent W. Foster, Attorney at Law, filed a
petitiion to intervene as a party opposing both applications for
transfer.

After discussing the issues, both Preston City and Cub River
stated that the applications for transfer must be amended.

ORDER

IT IS HERERY ORDERED that the City of Preston must amend
Application for Transfer No. 3223 on or before April 1, 1995.

IT IS FURTHER ORDERED that Cub River Irrigation Company shall
amend Application for Transfer No. 2753 prior to April 1, 1995.

ORDER - Pg 1



IT IS FURTHER ORDERED that if the City of Preston and Cub
River Irrigation Campany £fail to amend the Applications for
Transfer, a hearing regarding protests against the applications
will set for hearing as soon as possible.

IT IS FURTHER ORDERED that the petition to intervene, filed by
Preston-Whitney Irrigation Company, will be held without action in
the department files until after April 1, 1995.

IT IS FURTHER ORDERED that any deadlines associated with the
petition to intervene are waived by the parties, and no response
will be required until after April 1, 1995.
g th—

Dated this day of March, 1995.

ooy Sk, )

GARY SPACKMAN, Hearing Officer

ORDER - Pg 2




CERTIFICATE OF MAILING

I HEREBY CERTIFY that on this C7§KE{
mailed a true and correct copy, postage prepaid,

day of March, 1995,

POST PRE-HEARING CONFERENCE ORDER to the following:

Josephine P. Beeman
MOFFATT THOMAS BARRETT
ROCK & FIELDS

911 W. Idaho

P.O. Box 829

Boise, ID 83701

Kent W. Fogter

HOLDEN KIDWELL HAHN & CRAPO
330 Shoup Ave. 3rd Floor
P.O. Box 50130

Idaho Falls, ID 83405

Carl Swainston

Preston-Whitney Irrigation Co.

942 N 800 E
Preston, ID 83263

Idaho Dept. of Fish & Game
Southeast Region

1345 Barton Rd.

Pocatello, ID 83204-1819

Reagan Wheeler, President
Cub River Irrigation Company
45 N. Main

Lewiston, UT 84320

Randall C. Budge

RACINE OLSON NYE COOPER
& BUDGE

P.0O. Box 1391

Pocatello, ID 83204

City of Preston

Clyde G. Nelson

P.O. Box 797

Soda Springs, ID 83276

Q/A/M = Mwﬁr@f\/

JPLIE L. YARBROUGH
Senior Secretary

ORDER - Pg 3

of the foregoing



BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE
STATE OF IDAHO RECEIVED
FEB 2 7 1995
Department of Waier Fesoisces

IN THE MATTER OF TRANSFERS )
NO. 2353 IN THE NAME OF ) PETITION FOR ORDER GRANTING
CUB RIVER IRRIGATION ) INTERVENTION TO BECOME
COMPANY AND 3223 IN THE ) APARTY
NAME OF CITY OF PRESTON, )
IDAHO, REGARDING WATER )
RIGHT NO. 13-0026. )

)

Petitioner, Preston-Whitney Irrigation Company, by and through Kent W. Foster of
Holden, Kidwell, Hahn & Crapo, P.L.L.C., Idaho Falls, Idaho, its attorneys herein, hereby
petitions the presiding officer for an order granting intervention to said irrigation company
to become a party in the above entitled matters, pursuant to the Rules of Procedure of the
Department of Water Resources, Rule 350(IDAPA 37.01.01.350.), and in support of this
petition, hereby alleges as follows:

1. Petitioner is a corporation duly organized and existing under and by virtue of
the laws of the State of Idaho, having its principal place of business in Franklin County,
Idaho, near the City of Preston, Idaho.

2. Petitioner is an "operating company" as that term is defined in Idaho Code,
Title 42, Chapter 22, and is the owner and holder of irrigation and storage water rights and
a diversion, storage and delivery system, for the purpose of diverting water from Cub River

and its tributaries and delivering the same during the irrigation season to the lands of its




stockholders for the proper irrigation thereof, and storing of water during the non-irrigation
season in its reservoir storage system to be used to augment natural flow supplies during the
irrigation season.

3. Applicants and each of them also claim to be the holders of water rights, the
subject of the above referenced Applications for Transfer, to divert water from Cub River or
its tributaries, both during the irrigation and non-irrigation seasons, the water under which
rights are sought to be diverted at Bergquist Springs into and through a pipeline which carries
water to the City of Preston for hydro power and municipal uses. The excess of such
diversions, after use for hydro power production and for municipal domestic purposes by the
City of Preston is, and has been, directed into petitioner's storage water facilities. Petitioner
has a direct and substantial interest in the characterization and quantification of the water
rights which are the subject of the referenced transfers, and hence in these proceedings.

WHEREFORE, petitioner prays for the order of the presiding officer granting the
intervention by petitioner to become a party to each of the above referenced pending transfer
proceedings.

DATED this Q{é day of January, 1995.

pri a7

Kent{ W. Foster
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

2 - PETITION FOR ORDER GRANTING INTERVENTION TO BECOME A PARTY




CERTIFICATE OF SERVICE

[ hereby certify that I am a duly licensed attorney in the State of Idaho, resident of and with

my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or document

on the attorneys listed below by hand delivering, by mailing or by facsimile, with the correct postage

Q%

thereon, a true and correct copy thereof on this 23 t‘/day of January; 1995.

DOCUMENT SERVED:

ATTORNEYS SERVED:

IDAHO DEPARTMENT OF
WATER RESOURCES

1301 North Orchard Street

Statehouse Mail

Boise, Idaho 83720

Josephine P. Beeman, Esq.

MOFFATT, THOMAS, BARRETT
ROCK & FIELDS

P.O. Box 829

Boise, Idaho 83701

Randall C. Budge, Esq.

RACINE, OLSON, NYE, COOPER
& BUDGE, CHARTERED

P.O. Box 1391

Pocatello, ID 83204-1391

GAWPDATAKWF\7206\PWO0125.PET:sjw

PETITION FOR ORDER GRANTING
INTERVENTION TO BECOME A PARTY

(Mail)

(Mail)

(Mail)

/W/W%

Foster
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

3 - PETITION FOR ORDER GRANTING INTER},{[ENTION TO BECOME A PARTY
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Law Offices
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C.

FRED J. HAHN WEST ONE BANK BLDG. Arthur W. Holden
KENT W. FOSTER 330 SHOUP AVENUE, THIRD FLOOR (1877-1967)
ROBERT E. FARNAM P.0O. BOX 30130 Robert B. Holden
WILLIAM D. FALER IDAHO FALLS, IDAHO 83405 (1911-1971)
STEPHEN E. MARTIN Terry L. Crapo
CHARLES A. HOMER (1939-1982)
GARY L. MEIKLE William S. Holden
GAYLE A. SORENSON, P.A. TELEPHONE (208) 523-0620 (1907-1988)
DONALD L. HARRIS, P.A. TELEFAX (208) 523-9518

DALE W. STORER
MARIE T. TYLER

JOHN G. SIMMONS, P.A.
ROBERT M. FOLLETT
FREDERICK J. HAHN, HI
JAMES K. SLAVENS

December 28, 1994

Josephine P. Beeman, Esq.

MOFFATT, THOMAS, BARRETT
ROCK & FIELDS

P.O. Box 829

Boise, Idaho 83701

Re:  Preston-Whitney Irrigation Company Petition to Extend Water Master's Term of
Service MTBR&F File No. 16-832

Dear Jo:

We have visited briefly with the president of Preston-Whitney Irrigation Company regarding
the contents of your letter of December 22, 1994, and have been instructed to respond as follows.

First, the company officers will be pleased to meet and/or have us meet with you to discuss
the matters pertaining to the transfers and any other issues regarding the City of Preston. We
understand, as you do, that the company has not protested the City's Application for Transfer Right
No. 13-0026. From previous work we did for the company several years ago, however, we
understood that the amount to which the city is entitled under the old contract is not 2.5¢fs but rather
1/18th of the amount to which Cub River Irrigation Company is entitled, not to exceed 2.5¢fs.

In any event, Preston-Whitney has been confident that Idaho Department of Water Resources
would deal with the Application for Transfer justly and correctly. Will IDWR permit the diversion

and use of the 2.5cfs before the proposed transfer is approved? And would Preston-Whitney's
consent be relevant?

We are not authorized to agree to the interim delivery of any amount. We feel the Board of
Directors would be remiss in doing so. How then would they defend themselves from claims of
stockholders, to whom they owe a fiduciary duty, that they failed to take appropriate action to see

that all water to which the company is entitled by its water rights is diverted and stored during the
nonirrigation season?

That is, of course the reason for the petition requesting extension of water masters term of
service was filed in the first place. We think the company's Board o {Dirﬁ,‘e\gtogga must insist and do
all it reasonably can to persuade IDWR to grant that petition at th”e"‘é'arﬁ’é‘ét%ﬁ’;%le moment.

FE 8




Josephine P. Beeman, Esq.
December 28, 1994
Page 2

The company does not have an official position as to the correct amount of water to which
the City may be entitled under its existing rights during the nonirrigation season. Some of the
officers have heard that measurements of springs recently made totalled 2.18cfs under the approved

transfers. If so, the company has no other information with which to contest such a delivery by the
State's water master.

We will certainly look forward to working with you toward an informal resolution as you

suggest. In the meantime, we perceive the company officers to be fairly adamant that IDWR should
do its duty.

Very truly yours,

i

Kent W. Foster

pc. Randy Budge, Cub Irrigation Company
Tim Luke, IDWR Boise office
Harold Jones, IDWR Idaho Falls office
Phil Racier, IDWR Boise office

GAWPDATAKWF\72061J01228 LTR:sjw
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DEC 29 1994

HAND DELIVERY

Department of Water Rescurces
Eastern District Office

R. Keith Higginson, Director

Idaho Department of Water Resources
1301 N. Orchard

Boise, Idaho 83706-2237

RE:  Administration of Water District 13-A, Cub River and Tributaries
MTBR&F File No. 16-832

Dear Mr. Higginson:

Enclosed herewith for filing is the original of the CITY OF PRESTON'S PROTEST TO
PRESTON-WHITNEY  IRRIGATION  COMPANY'S  PETITION TO  EXTEND
WATERMASTER'S TERM OF SERVICE. Also enclosed is a copy of the City's Protest to be
conformed for my files.

The Petition involves the City of Preston, the Preston-Whitney Irrigation Company and the
Cub River Irrigation Company. I have spoken with Randy Budge and am serving him on behalf of
the Cub River Irrigation Company. [ am also serving Kent Foster, who filed the Petition on behalf
of the Preston-Whitney Irrigation Company.

Sincerely,

e C

Post Office Box Judi
83201




R. Keith Higginson, Director
December 27, 1994

Page - 2

JPB/vr
cc (w/enc.):

pbi49620

Arlene Nash, City of Preston Clerk

Walter Ross, City of Preston Mayor

Clyde Nelson, City of Preston Attorney

Kent Foster (for Preston-Whitney Irrigation Company)
Randy Budge (for Cub River Irrigation Company)
Harold Jones, IDWR ldaho Falls




COPY

RECEIVED
DEC 2 7 1994

Jepartment of Water Resources

Josephine P. Beeman [Fnle

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED .

Post Office Box 829 DEC 291804

911 W. Idaho, Suite 300

Boise, Idaho 83701 Pepariment of Water Resources

Telephone: (208) 345-2000 Eastern District Offica

Fax: (208) 385-5384

16-832

Attorney/Representative for City of Preston

BEFORE THE DIRECTOR OF THE
DEPARTMENT OF WATER RESOURCES

STATE OF IDAHO
IN THE MATTER OF )
ADMINISTRATION OF WATER )
RIGHTS WITHIN WATER DISTRICT )
13-A, WATER OF CUB RIVER AND ) CITY OF PRESTON'S PROTEST
TRIBUTARIES ) TO PRESTON-WHITNEY
) IRRIGATION COMPANY'S PETITION
) TO EXTEND WATERMASTER'S
) TERM OF SERVICE
)

The City of Preston respectfully protests the Preston-Whitney Irrigation
Company's petition to extend the watermaster's term of service. All allegations in the petition

not specifically admitted (or denied) are denied.
%fcgi
M Ty
TTiMED

CITY OF PRESTON'S PROTEST TO PETITION
TO EXTEND WATERMASTER'S TERM OF SERVICE - 1



The following numbered paragraphs are the allegations in the Preston-Whitney
Irrigation Company's petititon. The City of Preston's answers appear below each numbered
paragraph:

1. Petitioner is a duly organized corporation, created and existing under and
by virtue of the laws of the state of Idaho, with its principal place of business in Franklin County,
Idaho. Petitioner is an operating company, as defined and described in Idaho Code,

Section 42-2201, and as such, is the owner and holder of water rights and a diversion and
delivery system by means of which water is diverted and conveyed to the lands of the petitioner's
shareholders for the irrigation thereof.

ANSWER: The City of Preston admits that the Preston-Whitney Irrigation
Company is a corporation in good standing with the State of Idaho. The City of Preston does not
have sufficient information and therefore denies any allegations about the water rights and
delivery system.

2. The source of water supply under petitioner's water rights is the Cub
River and tributaries. There are other water users who also hold rights to divert water from such
source and apgly the same to beneficial uses, and to accommodate the proper administration of
such water rights, a water district, No. 13 A, was created many years ago and now exists pursuant
to applicable state law.

ANSWER: The City of Preston admits that it has been a member of Water
District 13A since the early 1980's , but denies that the Water District, which was created about

1917, was created to administer the City's water rights.

b Ol .

CITY OF PRESTON'S PROTEST TO PETITION
TO EXTEND WATERMASTER'S TERM OF SERVICE -2



3. One of the other holders of water rights in said water district is the City of
Preston, which diverts water year round for municipal and hydropower uses. Petitioner is the
holder of right Nos. 13-02108, 13-02291, and 13-02298, all of which are rights to di}fert water
during the non-irrigation season and store the same in its reservoirs for irrigation use during the
summer. There is a present need, as well as a need each year, for watermaster services to
continue during the non-irrigation season for the proper administration of the above described
rights.

ANSWER: The City of Preston admits that it diverts water year round for
municipal and hydropower uses. The City does not have sufficient information to confirm which
water rights petitioner Preston-Whitney holds to divert water during the non-irrigation season: it
appears that right 13-02108 is from Worm Creek and right 13-02298 can only be exercised
between April 1 and November 1. The City of Preston does not have sufficient information and
therefore denies the allegation that there is a present need, as well as a need each year, for
watermaster services to continue during the non-irrigation season.

4. At the annual meeting of Water District 13A held in Preston, Idaho, on
March 7, 1994, Mr. Conan Foster was elected watermaster of said water district. The petition for
watermaster's services, signed by representatives of petitioner, the City of Preston, and Cub
River Irrigation Company, the three main water users within Water District 13A, sought to have
said watermaster appointed for the entire year. Historically, it has been common to employ the
watermaster year round in order to have administration of the non-irrigation season water
diversions as well as the diversions for irrigation. However, at the 1994 annual meeting, the

water users inadvertently omitted to adopt a formal resolution to such effect, and petitioner was
AT
Mice oo

CITY OF PRESTON'S PROTEST TO PETITION
TO EXTEND WATERMASTER'S TERM OF SERVICE - 3




recently advised that said watermaster's formal appointment expired at the end of the 1994
irrigation season.

ANSWER: The City of Preston admits that Conan Foster is watermaster of Water
District 13-A. The City of Preston admits that Mayor Walter Ross signed the Marcﬂ 1994
petition for watermaster services which is a separate and distinct document from the December
1994 Petition to extend the watermaster term of service which the City of Preston did not sign
and which presents different legal and administrative issues from the March petition. The City
denies that it has been common to employ the watermaster year round in order to have
administration of the non-irrigation season water diversions. The minutes for Water District 13-
A for March 6, 1989 appear to be the first and only minutes in which the water district resolved
to have the watermaster serve year round.

AFFIRMATIVE DEFENSES

The City of Preston (protestant) asserts the following affirmative defenses against
the Preston-Whitney Irrigation Company (petitioner) petition:

1. Failure to state a claim for relief: The petition fails to state sufficient
facts under Idgho Code 42-608 to support a determination by the director of the department of
water resources that it is necessary to extend the watermaster's term of service.

2. Estoppel: Petitioner is estopped from requesting that the watermaster's
term of service be extended for the sole purpose of regulating the City of Preston. The
November 15 letter from the Idaho Department of Water Resources to Conan Foster,
watermaster for Water District 13-A, states, "If your term of service is extended, you will be

directed to limit the City's municipal diversion from Bergquist Springs to 1 cfs plus the flow of

CITY OF PRESTON'S PROTEST TO PETITION i3 0
TO EXTEND WATERMASTER'S TERM OF SERVICE - 4 < LU




Birch Springs.” The City initiated and continued its water use from Bergquist Springs since
1920 with full knowledge by petitioner, and petitioner's knowing acquiescence estops it from
seeking to have the watermaster's term of service extended to prevent the City of Preston's
historic, 50-year + diversion level from Bergquist Springs.

(a) Petitioner has knowingly acquiesced in the City of Preston's use and
enjoyment of the waters of Bergquist Springs.

(b) The City of Preston has relied upon this acquiescence by the Preston-
Whitney Irrigation Company.

(©) The City of Preston has pending transfers to confirm its water right use for
50-years + from Bergquist Springs. Two of those transfers have been approved and a third
transfer is unprotested. The approved transfers plus the unobjected transfers total 4.5 cfs for the
City of Preston, depending upon the flow from Birch Springs.

(d) The City of Preston has been misled, to its injury, by the failure of
Preston-Whitney Irrigation Company to question the City of Preston's water rights prior to the
expenditure of substantial time, effort, and funds in developing the City's use of water from
Bergquist Springs.

3. Laches: The City of Preston's 50-year + history of diversions from
Bergquist Springs has occurred without intervention or complaint from the Preston-Whitney
Irrigation Company and, as a result, the Preston-Whitney Irrigation Company has lost the ability
to seek to limit the City's water use through a request to extend the term of service for the
watermaster. The Preston-Whitney Irrigation Company has lost the ability to state this claim for

failure to act on it sooner.

CITY OF PRESTON'S PROTEST TO PETITION
TO EXTEND WATERMASTER'S TERM OF SERVICE - 5



4. Waiver: The Preston-Whitney Irrigation Company has waived its right to
seek to change the historic non-irrigation season diversions of the City of Preston because of the
passage of time since the City of Preston began its diversions from Bergquist Springs in 1920.

5. Abandonment and/or Forfeiture: The Preston-Whitney Irrigation
Company has abandoned and/or forfeited its non-irrigation season water rights (including the
point of diversion for those water rights) which are in conflict with the City of Preston's
diversion of water during the non-irrigation season.

WHEREFORE, the City of Preston prays that the Director of the Department of
Water Resources of the State of Idaho:

1. Deny the relief requested by petitioner and therefore not extend the
watermaster's term of service;

2. Stay this petition until the City of Preston's unobjected transfer proceeding
is completed before the Department of Water Resources; or

3. In the alternative, to a dismissal or stay, not issue a decision on this
petition until after a hearing is held; and

4, Grant such other and further relief as the Director deems just and proper.
' / —i i

DATED this ! "day of December, 1994,

MOFFATT, THOMAS, BARRETT, ROCK &
FIELDS, CHARTERED

: iy
By //l/@/ //*;/// gx//r »

@/)Sephme f’ Beeman - Of the Firm
Attorneys for the City of Preston

CITY OF PRESTON'S PROTEST TO PETITION
TO EXTEND WATERMASTER'S TERM OF SERVICE - 6



CERTIFICATE OF SERVICE

471k
I HEREBY CERTIFY that on this 5 / / day of December, 1994, I caused to be
served a true copy of the foregoing CITY OF PRESTON'S PROTEST TO PRESTON-WHITNEY
IRRIGATION COMPANY'S PETITION TO EXTEND WATERMASTER'S TERM OF SERVICE by the

method indicated below.

Kent E. Foster

HOLDEN, KIDWELL, HAHN & CRAPO
Post Office Box 50130

Idaho Falls, Idaho 83405

Fax: (208) 523-9518

Clyde Nelson

Post Office Box 797

Soda Springs, Idaho 83276
Fax: (208) 547-2136

Randall C. Budge

RACINE, OLSON, NYE, COOPER, &
BUDGE

P.O.Box 1391

Pocatello, Idaho 83204

(// U.S. Mail, Postage Prepaid
() Hand Delivered

() Overnight Mail

() Facsimile

(/U.S. Mail, Postage Prepaid
() Hand Delivered

() Overnight Mail

() Facsimile

(4U.S. Mail, Postage Prepaid
() Hand Delivered

() Overnight Mail

() Facsimile

P

chsephlr{e P. Beeman
1

PB/49138
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TO EXTEND WATERMASTER'S TERM OF SERVICE 7
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Kent W Foster
December 22, 1684
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State of adaho

DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720-9000
Phone: (208) 327-7900 FAX: (208) 327-7866

CECIL D. ANDRUS
November 15, 1994 GOVERNOR

R. KEITH HIGGINSON
Conan Foster DIRECTOR
Watermaster, Water District 13-a

1508 S. 2400 E.

Preston, ID 83263

Re: Watermaster’s Term of Service and Delivery of Water Right No.s
13-0027 and 13-0028 owned by the City of Preston

Dear Conan:

This letter is being sent to you in response to questions which we
received last week from you, the City of Preston and other water
users within Water District 13-A. The questions we received
concerned: 1) the watermaster’s appointment and term of service, 2)
the extent of regulation of rights 13-0027 and 13-0028 owned by the
City of Preston, and 3) the status of pending transfer applications
for water right no. 13-0026.

1) Watermasters Term of Service:

The certificate of watermaster appointment which was issued to
you in 1994 specifically states that your term of service was
limited to the end of the 1994 irrigation season. This officially
means that you do not at this time have authority to regulate
diversions within Water District 13-A. Department staff reviewed
the minutes of the 1994 annual water users meeting and did not find
any adopted resolution which called for the watermaster to serve
throughout the year. Although Department staff did find that such
a resolution was adopted in 1989, minutes of annual meetings from
subsequent years were silent in regards to the watermaster’s term
of service. In order to be appointed as a full year watermaster
each year, the water users must pass a resolution at each annual
meeting which specifically calls for the watermaster to serve the
full year.

While your 1994 term of service has ended, you should be aware that
Section 42-608(5), Idaho Code does provide authority for the
Director of the Department to extend the watermaster’s term of
service. This authority is contingent upon receipt of a petition
requesting such an extension from the holder of a water right for
the diversion of storage water during the time period for which the
extension is sought and upon a determination of necessity by the
Director. A copy of Section 42-608 is attached to this letter.

2) Regulation of Rights 13-0027 and 13-0028:
Water rights 13-0027 and 13-0028 were decreed to the City of

Preston in McEwan vs. Franklin County Sugar Co., dated July 9,
1927. Right 13-0027 allowed for the diversion of 1 cfs from Ranger
Spring at all times for municipal purposes. Right 13-0028 provided

I TV
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for ’the use of all the waters of Birch Springs, at all times, to
be diverted through the pipe line and diverting works operated and
maintained by said City.’ The Department approved water right
transfer applications in 1991 which formally transferred these
rights from their decreed sources to Bergquist Springs. The
transfers were originally protested by Cub River Irrigation Co. and
Preston Whitney Irrigation Co. and then later withdrawn on the
grounds that the City of Preston install adequate measuring devices
on Birch and Bergquist Springs. A letter submitted in support of
the transfer applications from City of Preston attorney Clyde
Nelson claims that under right 13-0028, the City is only entitled
to divert from Bergquist Springs the amount of water which Birch
Springs produces.

Based on our review of the records, the City is entitled to divert
from Bergquist Springs 1 cfs of water under right 13-0027. The
amount of water which the City can divert under right 13-0028 is
limited to the measured flow of Birch Springs.

3) Status of Transfer Application for Right 13-0026:

The Department is aware that the City of Preston and Cub River
Irrigation Company each have a pending transfer application on file
for a portion of water right 13-0026. These transfers respectively
seek to change 2.5 cfs and 2.82 cfs of right 13-0026 held by Cub
River Irrigation Co. from the Cub River to Bergquist Springs. The
basis of these transfers seem to stem from a contract between the
City of Preston and Cub River Irrigation Co. which provides for the
City’s use of up to 2.5 cfs of one of the Cub River Irrigation Co.
rights. This contract is referenced in the McEwan decree under the
same paragraph which describes rights 13-0027 and 13-0028 owned by
the City. Ranger Spring, tributary to the Cub River, is named in
both the decree and the contract as the actual source of water for
the 2.5 cfs to be used by the City.

The transfer applications are pending as a result of unresolved
protests and amendments which were required by the Department.
Given the recent attention concerning the City’s Bergquist Springs
diversion, the Department plans to hold a conference or hearing on
these transfers as soon as possible. Since the applications are
still pending, the City can not at this time divert any water under
right 13-0026 from Bergquist Springs.

Department Direction to Watermaster:

Since your appointment as watermaster has officially ended,
you are advised at this time to refrain from regulating any
diversions on the Cub River or its tributaries, including Bergquist
Springs. The Department will consider extending your term of
service for the 1994-1995 non-irrigation season upon receiving a
petition from a valid storage right holder.

If your term of service is extended, you will be directed to limit
the City’s municipal diversion from Bergquist Springs to 1 cfs plus
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the flow of Birch Springs. The City’s hydropower diversion from
Bergquist Springs under permit 13-7283, which authorizes diversion
of up to 13 cfs, can be delivered as long as it does not interfere

with the delivery of senior priority rights during the non-
irrigation season.

If you have questions concerning this matter, please contact me
directly at 327-7864.

Since j%iza
///72;:i
Tim Luke
Hydrologist, Water Allocations

cc: Clyde Nelson, Attorney, City of Preston
Carl Swainston, Preston Whitney Irrigation Company
Mervin Bodily, Cub River Irrigation Company
Angus Condie, Water District 13-A Secretary
Eastern Region, IDWR




TO: TIM LUKE

FROM: NORM /L/ 7

RE: CITY OF PRESTON USE OF WATER

DATE: NOVEMBER 11, 1994

I am not sure I understand the questions that are being
asked about the use of the City’s rights. Let’s discuss.

Some ocbservations from a quick look at the files:

1. The two transfers involving right 13-00026 appear to
be still pending. If so, the City has no right to
divert under this right from the spring.

2. The transfers approved on 13-00027 and 13-00028 allow
diversion for municipal purposes. Ron Carlson advised
.. - the City’s attorney that hydropower use would require a
w0/ el change in nature of use and asked for the applications
e s = 12 to be changed. Apparently they were not. The
Yzl ottt municipal uses must be sufficient to require diversion
’ J or the water should not be diverted if it is only
needed for hydropower.

3. The City’s attorney acknowledged that the diversion
from Berquist spring under the Birch Creek right could
not exceed the actual flow of Birch Creek. See marker
in file #13-00027.

4. In the same letter the attorney argues for year around
Nocang . USE of water under the 1906 decree. Carlson indicated
7 ~., — , the use would be limited to the irrigation season. I

) f@fv“‘““ﬁ agree with Ron, but cannot find a basis for doing so.
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MEMORANDUM

To: Tim Luke

From: L. Glen Saxton W

RE: CITY OF PRESTON TRANSFERS OF RTS 13-00027 & 13-00028
Date: November 10, 1994

After briefly reviewing this matter, my response would be that
the city would be entitled to its full rate of diversion from
Bergquist Springs (due to the long history of use) if the flow to
which the city was entitled to under each right is known. In this
case the flow from Birch Spring has never been identified.

Hence my thought is that the city is entitled to 1.0 cfs from
Bergquist Spring under right no. 13-00027, no matter how much flow
there is discharging from Ranger Springs. With respect to right
13-00028 which describes the right as "all" of the flow of Birch
Spring, it appears the water should not be diverted from Bergquist
Spring in an amount larger than the actual discharge of Birch
Spring. Hence the flow from Birch Spring would need to be
periodically determined.

Norm“ Young received a phone call on this matter today so we
need " to involve him in the process including the department’s
response to this matter. I believe the call was from Preston
Whitney Irrigation district who wants a copy of any dept
correspondence sent to the City of Preston.

N oo
— b tommerts Befu
e Ao Aretios <
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MEMORANDUM
TO: Glen Saxton
FROM: TIM LUKE
DATE: November 9, 1994

RE: City of Preston Water Rights 13-00027 & 13-00028, Approved
Transfers

On November 8, Skip Jones and I each received a call from the City
of Preston’s attorney, Clyde Nelson, regarding the above rights.
Skip also received a call from the Cub River watermaster, Conan
Foster. We were told that the watermaster was planning to regulate
the City’s spring diversion, Berggquist Springs. Questions were
raised about the watermaster’s term of service and the extent of
regulation on Bergquist Springs.

The above rights have long been diverted from Bergquist Springs by
the City, but the rights were originally decreed from Ranger and
Birch Springs respectively. The City filed transfers in 1983 to
make the changes formal. The transfers were finally approved in
1991. You will note from review of attached files that right 13-
0028 does not have a rate of diversion associated with it. The
decree simply stated that the City had the right to divert all of
the flow of Birch Springs.

The watermaster and several canal companies who divert Cub River
water for storage purposes are under the belief that the City’s
diversion from Bergquist Springs is to be limited to the flow of
water from Ranger and Birch Springs. However, the approved
transfers do not contain any specific conditions or language about
such limitations. The watermaster reports that the combined flow
of Ranger and Birch Springs right now is considerably less than
what the City is diverting from Bergquist Springs.

Skip and I have informed Nelson and Foster that we would look into
this matter further and try to provide some direction to the
watermaster. We further informed Foster not to regulate Berguist
Springs until this direction was provided. We also found that
Foster’s term of service under the 1994 Certificate of Appointment
from the Department was for the irrigation season only. This was
probably an error since the Water District adopted a resolution in
1989 that called for the watermaster to serve year round. I
advised Nelson and Skip that a formal order may be needed to
appoint Foster for the remainder of this year if we determine that
there is a need for regulation.

I would like your comments or direction regarding limitation of use
from Bergquist Springs. I believe Skip has discussed with you the
pending transfer of the City of Preston. That transfer on right
13-0026 also involves Bergquist Springs. .
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City of Presten
Oetober 201, 1986
Page 7
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September 18, 1986
RE: JApplication for Transfer Me, 13.0074

ity of Preston
City Hall
Freston., Ih  B3767

Gentlemap:

This latter 1w to inform vou that the U .5, Forest Service has
withdrawn their protest aopsinst the above referenced aspplication.
The Department has now resumed the processine of this
application.

Vo

£ u have any cauestions, please feel free to contact this
ffipe,

L g

£

Very bruly voure,

ERNEST CARLSEN
Assistant Regional Supervisor

Elrow

cc: Llyde G, Nelson, Attorney




September 18, 1986

RE: Application for Transfer Mo, 13-00726
£ity nf Preston
Cub River Irrigatinon

Mr. J. 8. Tiwier
FPegional Forester
1.5, Foreat Service
374 725th Btrast
Ouden, UT B4401

Dear Mr, Tixier:

This letter is tp acknowledoe receipt of your withdrawal of
protest acainst the above referenced applicetions.

If you have any questions, plesse feel free to contact this
affice,

Very truly yours,

ERNEST CARLSEN
Aepeistant Becional Supervisor

FpsCH
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United States Forest Intermountain 324 25th Street

Agriculture

%i&% Department of Service Region Ogden, UT 84401

Reply to: 2540

Date: SEP 10 1986

Mr. Ronald D. Carlson

Eastern Region Supervisor

Idaho Department of Water Resources

150 Shoup Avenue, Suite 15

Idaho Falls, ID 83401

Dear Mr. Carlson:

Reference is made to our protest of Application for Transfer No. 13-0026 in

the name of Preston City. As evidenced by the enclesed Water Right Resolution,
the City of Preston and the Forest Service have resolved their differences.
Please attach this Resolution as part of the official file for Application

No. 13-0026. The Forest Service also withdraws its protest.

Sincerely,

/p'3. $. TIXIER
/ Regional Forester

Enclosure

MICRC:-,

F&-8200-28/7-82)



WATER RIGHT RESOLUTION
between
City of Preston, Idaho
and
United States of America - USDA Forest Service

In resolution of the USDA-Forest Service protest of Applications for
Transfer of Water Right Nos. 13-0026, as submitted by Cub River Irrigation
Co. for the City of Preston, and 13-0026 as submitted by the City of
Preston, the two parties have come to the following agreement:

1. The applicant agrees to abide by the terms of US Forest Service
Special Use Permit for the City of Freston dated 11-1-77 as amended on
12-22-82 which permits a maximum pipe flow of no more than 4.5 cubic feet
per second unless the instream flow rate as measured at the Cub River USGS
gaging station is at or exceeds 19 cubic feet per second. Maximum permitted
pipe flow is 13 cubic feet per second. ’

2. The USDA-Forest Service agrees to withdraw its protests of
Applications for Transfer of Water Right Nos. 13-0026 and 13-0026.

3. Both parties agree to submit this Water Right Resolution fto the
State of idaho, Department of Water Resources and to inform the State that
both parties have come fo agreement.

4, Both parties agree to recommend to the State of |daho, Department
of Water Resources that this Water Right Resolution be attached to the
sub ject Applications for Transfer of Water Right.

Tl /% Daié%%

PAUL R. NORDWALL Date % Williams, Mayor
Forest Supervisor : ify of Preston

USDA - Forest Service City Hall,

Caribou National Forest Preston, Id. 83263

250 South Fourth Ave
Pocatello, ldaho 83201




lovember 15, 1985

Clyde 6. Nelson

172 50. Main St.

P.0. Box 797

Sodn Sprinps., Idaho B3276

Re: Water riohts for Preston Whitpey Irrigaticn Company.

Dear Mr., Nelson:

Examination of the records for the Beoariment of Water
Resources revealed several water richts in the name of Preston

Whitney Irrigation Company.

The water richts 1 wss shile b0 ddentify are summarized below:

Riaoht No.: 13-01453

Priority Date: 4-1-1929

Point of Diversion: GWSW See B T 158 R A40F
Amount : 5.0 ofs Z133.0 AFE/ANN
Source: Larsen Spring

Right No.: 13-0271

Priority Date: 5-7-~1880

Point of Diverasion: SESW Sec B 1 155 R 40F
Amount : 50.0 cfs 2000.0 AF/ANN
Source: Worm Creek

Right No,: 13-2103

Priority Date: 53~14-1924

Point of Diversion: SESW Ser B T 155 R 40F
Amount: 25.0 cfs 10662 .0 AF/ANN
Source: Worm Cresk

Remarke: Plaee of use same as ?;¢§2??

= L
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Clyde L. Nelson
Movember 15, 1985
Pege 2

Right No.: 13-2104

Prierity Dates 3~-14-1924

Point of Diversion: NWSE Sec B T 15% R 41F

Amount @ 25.0 cfs

Source: Cub River

Remarks: Originally held by EBub River HWorm
Creek Canal Co.

Right No.: 13-2108/13-2284

Priority Date: 12-15-1924

Point of Diversion: S8EFESYW Seep B T 155 H 4ADF

Bmount: 4000 0 AF

Source: Glendsle Besservoir

Remarks: Originally held by Franklin Sugar
Co.

Right Ho,: 13-72791

Priority Datas 6-30-1347

Point of Diversion: SWNW Sec 20 1 155 R 40F

Amount s 2407.5 AF

Source: Cub Hiver

Remarks: Storage in Lamont Reservrvoir

Right No.: 153-22348

Priority Data: 2-11-1957

Point of Diversion: NENW See B8 T 155 H 44F

Amouni: 2:55.0 AF

Source: Cub River

Remarks: Storage in Ffoster Reservolr

In asddition I have enclosed a copy of correspondence sent to Mr
Angus Condie of the Department on Jenusry 23, 1979. This letter
identifies water rights for Cub River Irrigation Lo. &
Preston-Riverdale Mink Ureek Company slong with Preston Whitney
Irrigsetion Lo. Informstion on these water rights is availsable
upon reauest,

Respectfully submitted,

Ernest Carlsen
Assistant Regional Supervisor

EC/md

Encloaure

MICROFILMED




November 13, 1385

Ag Hoom

Franklin County Courthouse

Precton, 1D B3243

Gentlemen:

This is to confirm the use of the Ag Room for water right
hearinge to be held by this Department on November 19, 1985
beoinning at 1:00 p.s.,

thank vou for vour cooperabion in this matter.

Verv truly yvours,

COLLEEN WHAY
Adm, Seprelary

@g{;?{{:‘y
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AFFIDAVIT OF PUBLICATION

STATE OF IDAHO,
sS.

County of Franklin

being duly sworn,
deposes and says:

That he is the C—m" ..... Q\*—\O\HL&‘Q'\/ ......... of THE

PRESTON CITIZEN, a weekly newspaper published at Preston,
in the County of Franklin and State of Idaho; that said paper
has been and is in general circulation in the county aforesaid,
and in the vicinitv of Preston; that the advertisement, a copy of
which is attached hereto, was published in said newspaper once

a week for “2 .............. consecutive weeks in the regular and
entire issue of said paper during the pericd of time of publica-
tion, and was published in the newspaper proper and not a sup-
plement; that said paper has been established and regularly
published for more than seventy-eight consecutive weeks prior to
the date of first publication of said advertisement.

Such notice was published in the issue beginning with

MICROFILMED

NOTICE OF PROPOSED CHANGE
OF WATER RIGHT
NO. 13-0026

g A 1) »
NOTICE IS HEREBY given that The
City of Preston, Preston, Idaho, has
applied to the Department of Water
Resources for a change in the Paint of
Diversion and Period of use of the
waters of Cub River. The right sought
‘to be changed is evidenced by decree
ta Cub River Irrigation Co., in the Case
of Henry T. McEwain vs. Franklin
Sugar Co., dated on July 9, 1924 in
|Fifth Judicial District Court, County of
'Franklin and is recorded as follows:
AMOUNT: 2.5 cfs for Municipal pur-
|poses 1/1 to 12/31 and 1/18 of 45/100 of
|excess water of stream 4/1 to 10/31

DECREED POINT OF DIVER-
|SION: Not specified. :
" The water is used for municipal pur-5
poses within the City of Preston. |

TO BE CHANGED AS FOLLOWS

2.5 cfs will be diverted within NE 1/4
NE 1/4, Sec. 10, T. 158, R 41E; NW 1/4
NW 1/4, Sec. 11, T. 155, R. 43 E, B.M.
| (Bergquist Springs) Franklin County. |

Any protest against approval of the
above proposed change of water
rights must be filed with the Idaho
Department of Water Resources, 150
Shoup, Suite 15, Idaho Falls, Idaho
83402, on or before November 4, 1985.

A. KENNETH DUNN

Director

Legal No. 2376 —41L— Publish Oct.
17, 24, 1985,

L5 0%
L



November 5, 1985

RE: Application for Transfer No. 13-0026

City of Preston
City Hall
Preston, ID 83263

Gentlemen:

Enclosed please find a copy of the protest filed against the above
referenced application. You should be aware that the following are the
items we can consider at a conference and/or hearing in either apnroving
or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

3. Will the proposed use under this transfer conflict

with the local public interest?
You will be notified at a later date as to the time and place set for
conference and/or hearing. Legal counsel is not mandatory at an pro-
ceeding before the Department, although you may desire to employ an
attorney in your behalf.
If we may be of further assistance, please contact us.

Very truly yours,

RONALD D. CARLSON
Eastern Regional Supervisor MICRCG | MEL

ROC:cw

Enclosure

cc: IDWR - State Office
Clyde Nelson, Attorney



Nobember 5, 1985

RE: Application for Transfer No, 13-0026 CITY OF PRESTON

e, J. §. Tixier
Regional Forester
U.5. Forest Service
324 25th Street
Ogden, UT 84401

Dear Mr. Tixier:
This is to acknowledge receipt of the protest filed against the above
referenced application for transfer. The following are the principle
items we can consider at a conference and/or hearing in either approving
or denying an application for transfer:

1. Are other water rights injured by the transfer?

2. Does the change constitute an enlargement in the
use of the original right?

3. Will the proposed use under this transfer conflict
with the local public interest?

You will be notified at a later date as to the time and place set for
conference and/or hearing.

1f we may be of further assistance, please contact us.

Very truly yours,

ROMALD D. CARLSON
Eastern Regional Supervisor

ROC :cw

cc: IDWR - State Office




November 4, 1985

IThe Preston Citizen
P.0. Box 4717
Preston, ID R3763

RE: Notice of Application for Transfer of Water Right No,
13-0026 CITY 0OF PRESTON.

Gentlemen:

Would you pleacse submit an affidavit of publication and certified
bill in connection with the above referenced Application. The
legal notice was to have been published in your paper on October
17, and 26, 1985,

Your cooperablion in this maetter ies grestly appreciated.

Very truly yours,

MICHELE DAVIS
Office Secretary




. United States " Forest Intermountain 32} 25th Street .
#) Department of Service Region Ogden, UT 84401
" Agriculture .

Reply to: 2540

pate: NOV 1 1885

Mr. Ronald D. Carlson -
Eastern Region Supervisor

Idaho Department of Water Resources
150 Shoup Avenue, Suite 15
“Idaho Falls, ID 83401

NQV

Dear Mr. Carlson: Departmant of Yiatsr Rezources
’ Eastern Distriet Office

We are writing regarding Application for Permit No. 13-0026 filed by the city of"

Preston to change the point of diversion and period of use of the waters of the -

Cub River. The right sought to be changed is evidenced by a decree to Cub River

Irrigation Company, in the case of Henry T. MeEwain vs Franklin Sugar Company,

dated July 9, 1924, in the Fifth Judicial District Court, County of Franklin.

An identical -proposal was advanced in 7982 which we protested in letters dated

December 3, 1982, and January 13, 1983. This letter reaffirms our earlier

protest.

In resolving an earlier protest of Application for Permit No. 13-7283, a
Stipulation and Agresment was signed by the city of Preston, Cub -River
Irrigation Company, and the Forest Service. The Stipulation and Agreement
stated in part, "It is further understcod that other items of contention will be
covered by such additional agreements as may be deemed necessary.”

Subsequently, the city of Preston and the Forest Service have reached an
agreement that the city will maintain the flow at the USGS Station in Cub River
at 19 cfs. In addition, no water diversion in excess of the historical culinary
use of 4.5 efs will be diverted from Berquist Spring when flow at the USGS
Station is less than 19 cfs.

The current proposal to divert an additional 2.82 c¢fs from Berquist Spring would
frustrate our agreement with the city of Preston and hinder our ability to
manage this valuable public resource.

For the reasons given above, we request that the application to change the point
of diversion be denied.

Sincerely,
ot p

%’UJ. S. TIXIER
4 Regional Forester

FS5-8200-28(7-82)



APPLICATION FOR TRANSFER OF

WATER RICHT No. 13-0026

OCT 24 1985

WATER DISTRICT . = Department of Wator Resources

Eastern District Oifice
WATERMASTER _ Conan Fester

DATE : Oct, 23, 1985

COMMENTS : stated below

I do endorse approval of this change.

I do not endorse approval of this change.

I recommend the following conditions of approval:

I call attention to the fact that during the non irrigation
SgTgon the prirary reignt 1s 167 L cfs, Une eighteanth
of this amount is ,67 cfs or the amount being tresnsfered
to F?e city.The 1.83cfs is claimed by irrigaetion storage
JARNZY 03 AN

é (82 O %j;—/
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October 11, 1985

RE: Application for Transfer No. 13-0026 CITY OF PRESTON

My . Conan EBoster, Watermaster
Water District 13-A

Pr., #3

Preston, ID 83263

Dear Mr. Foster:

Please find enclosed a copy of the above referenced application(s)
and water recommendation form(s). Please review the application(s)
and complete the form(s), returning it to this office on or

before November 4, 1985,

Thank you for vour cooperation in this matter.

Very truly vours,

ERNEST CARLSEN
Assistant Regional Supervisor

EC:.CW

Enclosure

MICHOFILMED




Pelson R Harding

ATTORNEYS AT LAW

172 SoutH MaIN STREET

P.O. Box 797
SopA SPRINGS, IDAHO B3276
CLYDE G. NELSON TELEPHONE
DoN L. HARDING October 9, 1985 (208) 547-2135

GARY L. SpACKMAN

Mr. Ernest Carlson

Assistant Regional Supervisor Denartment of
Department of Water Resources d%ét;»éw | it

150 Shoup - Suite 15 Lastern Lisiicl Vingg
Idaho Falls, ID. 83402

Dear Ernie:

I am enclosing a copy of the Decree wherein the various
rights to Cub River were established. I assume that you
have a copy of this Decree, but I thought I would enclose
the same for your convenience. You will note that various
rights to different entities and individuals have been
decreed. I would be interested in knowing if Cub River
Irrigation Company has acquired any of the other rights set
forth in the Decree as listed in paragraphs Fourth through
Twenty-Fourth. I am aware that the Cub River Middle Ditch
Company (paragraph Fourth), the Cub River and Worm Creek
Canal Company {(paragraph Fifth), and the Franklin Cub River
Canal Company (paragraph Sixth) are all defunct corporations
in the State of Idaho.

If you are able to locate any such information for me, I
would appreciate receiving any documentation that you might
possess showing the acquisition by Cub River Irrigation
Company of any other decreed water rights or documents
showing the transfer of the same to Cub River Irrigation
Company. It would be very helpful to me to receive these
prior to our hearing on October 29, 1985, and your
consideration in this matter is greatly appreciated. If
there is any cost or expense incurred in obtaining this
information for me, please enclose a copy of your billing.

Sincerely,

CGN:js
Enc.
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various appropristors for irrigetion purposes, exclusive of the excess or high water rights
awarded to Cub River Irrigation Company, & corporation, Cub River Middle Ditch Company, a

corporetion, and Cub River & Worm Creek Cenel Compeny, & corporation, in Paragraphs Third

.

and Fourth and Fifth hereof,

Excess or nigh water rights are defined to be the right to use by defendants, Cub

i

River Irrigaetion Company, Cub River Middle Ditch Company, and Cub River Vorm Creek Canal
Company, & corporastion, during the irrigstion season, for irrigstion purposes, in the
amounts, and with the priorities in seid Paragraphs Third, Fourth and Fifth hereof speci-
ficelly set out, 21l weters flowing in the sunid Cub Bilver ond its tributories in excess of
the amount of water necessary to satisfy the primery irrigetion rights 25 herein sllotted.
[3-0036 THIRD: That the defendent, Cub Fiver Irrigstion Company, & corporation, is the -
v owner of & primary right to the use, 8t all times during the irrigaticn season, of 45

cubic feat per second of time cof 8ll the waters or said Cub River and in excess or high

water rignt to the use of 45/100ths of said stream after the primary irrigation rights

4 herein decreed are setisfied, up to & total of 158 cubic feet per second of time, its

Tights to the use of said water to date from the year A,D. 1880; said weter to be m asured

ét the waste gate in said Compeny's cenal at & point where the same is now situnted end
gbout & mile below the hesdgete of seid cansl, end to be used for the irrigaetion of 1800
22, 23, 24, 25, 26, 27,

¥

vacres of lend lying in Sections 1, 2, 3, 10, 11, 12, 13, 14, 15, 21,
and 28, Township 16 Socuth of Ranpe 3% Lost of the Boise Meridien in Franklin County, Idsho,
end. sections 35 and 36, Township 15yef Hunge 1 West of the Salt Deke Meridien, Cache County,
ﬁtah, end Seetions 1, 2, 3, 11, 12, 13, 14, 1Y, 22, 23, 24, 25, end 26, Township 14 North
of Range 1 West of the Selt Leke Meridlen, Ceche County, Utah, and Sections 3, 4, b, 6,

7, 8,9, 10, 15, 16, 17, 18, 19, 20, 21, 28, 29, 30, 31, and 32, Townshin 14 North of PRange

1 Best of the Splt Lake Weridien in Cache County, Utah.

?

/3-0008 (FOURTH: That the derendent Cub River lliddle Ditch Company is the ovner of & primery

right to the use, at 21l times during the irrigetion season, of 30U cubic feet per second of

time of 811 of the waters of said Cut River, and of an excess or nigh water ripht in the
order of its priority of 30/lOOtks of the waters of soid stream, after the primary rights
herein g7 lotted for irrigation purpases are specified, up to the extent of 69.9 second feet,

its right to the use of said weters to dete from the yesr 4.D. 1882, seid weter to be mee-

sured at the waste gate in seid Commeny's cenrl, et o point where 1t is now sitwmwted below

the headgats of scid ceanal.

! 9-c003 FIFTH: Thaot the Cub Hiver and Worm Creek Csnsl Company is the owner of & primery

right to the use &t all times during the irripetion sesson of £5 cuble feet per second of
time of all of the waters of snid Cub Hiver, and is also the owner of an excess or hiph

water right in the order of its priority to the extent of 7 of the waters of ssid stresm,

gfter the primary riphts herein decresd sre fully satisfied. The total ripht of said Com-

peny, nevertheless, not to exceed 85 cubic feet per second of time., The right to the use
of the said waters by seid Company to date from the year 1888, and the said weter to be
mgagured at the headgete of sald csnel company, where said cenal intercepts seid siream,
1 13-000Y SI{TH: Thet the defendsnt, Franklin Cub idiver Canal Company, is the owner of &
prlmgry ripht to use, at sll times during the irrigetlion sesson, five cubitfeet per second
of time of ell of the waters of sald Cub HRiver, 1ts rights to the use thersof to date from
the year 18£2, and the said water to be messured at the neadgate of seid Company's cenal,
where the same Iintercents said Cub river.

) 3-0005  SEVENTH: That es between the said Cub River Middle Ditch Compeny end the sald

- Cub River and Worm Creek Cepal Company, the righte herein decreod to them shell be of equsl
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- 1o tge use of all of the waters of Birch Springs, formerly & tributary of said Cub River

,WWJJt$2222W‘ TENTH: That defendent Grace H. Woolley is the owner of a primary right to the

L1 3-00/0 ELEVENTH: That the defendents, Henry ¥, Bennett, Merlin Ferkins, James Per-

dipnity &s to priority, ard prior to July lst, each semson the Cub River Middle Diteh’
- Company shall use 4/9ths of the water hercin decreed to both Companies and the said Cub

River end Worm Creek Canal Comrany shall use 5/9ths of the same; armd efter said first day

them, share and share aliks.,

;]3-0087 EICHTH: That the defendant, Preston City, is the owner of the ripht to use,
at all times for muncipal purposes, one cubic foot per second of time of the Waters of said
Cub River to.be diverted rrom Ranper Spring, one of the tributaries of said Cub River,
through the diverting works and pipe line now meintained and operated by szid City, seid

risht to dete from the yeer A.D. 1879, and is entitled to the further rigrt, at ell times,

seid right to date from the year A.D. 1882, the scid water to be diverted throuph the pipe
. o
line armd diverting works now operated and meintsined by said City. Seaid City, subject to

the completion of the terms of the contrect between it amdihe Cub Hiver Irrlyation Company

of the waters of Cub River ms may be conveyed to it by said Cub Hiver Irrigastion Company,
pursuent to said contrect, not exceeding at any time two and one~half cu. ft. per second.
13-0039 MINTH: That defendants, B. ., Burbank end Caroline J. Allred are the owners
of & primary right to the use of two cubic feet per sccond of time of the waters of Cub
River, their~right to the use of the same to date from the year A.D. 1882; said water to

be diverted and measured at the headgete of the Cub River Middle Ditch Company's canal,

and to be used upon end for the irrigetion of lards belongineg to said parties, lying within

Sections 26 and 27 of Tovmship 15 South of Ranpgs 40 East of the Boise Meridian,

use at 81l times during the irrigation season of all of the waters flowing in the silver
creelk, & tributary of Cub River, her right to the use of the same, to date from the vear A.
1879; said water to be measured at the point of diversion from seid Silver Creek and her
said rights to be confined to the weters of seid Creek, and use for the lrrigsetion of the
following described 3ends, to-wit:

Commencing &t & point at the Noriheast corner of the Southeast gqmrier of
Section 24, Township 15 South of Range 40 East of the Boise Meriﬁtﬁn ’thence rumming East
ég)rods; thence Sout}séég rods; thence West Egu;ods; thence North Wég rods, to the place
of begiming. .

/ Also the East half of the Southeast gquarter of'Seétion 24, and the East half
of the Northeast gquarter of Section 25, and the West half of the Southeast quarter of Seetid
24, 811 in Township 15 South of Range 40 East of the Boise Meridian. .

That except for such rights es the defendant Virgil L, Nelson mey have under
agreement with the ssid Groce H, woolley in amd to the use of the wat&xg.herain allotted to
seid Grece H, Woolley, the said defendsnt Virgil L, Nelson has no right, title, or interest
in or to the waters or the use of the rights of sald Cub River or its tributaries. wiphte—vl

saidBub-RiFper—esr-dtsSterintaories.

SRS

kins &pd Jams Reller, Jr., sre owners of & primery ripht to the use, at ell times during t}

irrigation season, of 7 1/5 cubic feet per second of time of the waters of Sugar Creek, =
tributary of said Cub River, snd the Defendant Joseph Sharp 1s the owner of & primary right
3755%%3 use, &t all times during the irrigation aaa&ne to 2 2/6 cubic feet par second of
time of the waters of said Sugar Cresk, the right of said partiss to date from the year A.DJ

1879 and to bp of equal dipnity with respect to date of appropriation, and to be measured

at the rasneotive neadpates of the said parties MAE K& | ngspective points of diversion

of July, of each year, seid water herein allotted to seid Companies shall be used Jointly by

" is entitled to use from Ranger Syring, during the whole of sach end every year, such quantity

n
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DEFARTHENT
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I'DARHO

OF WATER REESOURCES

staern Fesion

15 Shour FHue,, Suite 15
Fdaho Falls Idaho S34902
CE0RY BEE-FIET
OUTORER 2, 15EE
The Preshon Ditizen
F. 0, Box 472
Feaszlion Idaho BIZEZ
Gentlemen:
Frnolosed wou will Find a lesal nolice wh;c& we wish to have pyhlished
on the datsz indicated Tonce g week For fwoe conseculive o eeé v izxzussd
I yvour pewzrparer, He hauvg aiiawmd am ple Lime ¥Foro vou to sgdimil a salley
prrant o Lhis ofFfice for reviesw hetors the Fipst Fﬁﬁjiéﬁziﬂﬁ date, I¥
ol cannol publish the notice on The prorozed dales, rlease conlacl us
Immediataly,
FHn affidavit of publicaltion muzst ke submiited to Lthe Deparimsnt alons
with the rublicatlion hill. WYow coorsralion iz aprrscialed,
Flease send the adfidavil of publication and publivcation hillinz to Lhisz
affice hefors NOVEMEER 4. 1985,
Yaurs Trulv.

EOMALD L
e = S B
Eazilern Fesion

CARLS0M

Enel,

MICROFILMED




NOTICE OF PROPOSED CHANGE OF WATER RIGHT
NO. 13-0026

Notice is hereby given that The City of Preston, Preston, Idaho, has
applied to the Department of Water Resources for a change in the Point of
Diversion and Period of use of the waters of Cub River. The right souaght to
be changed is evidenced by decree to Cub River Irrigation Co., in the Case
of Henry T. McEwain vs. Franklin Sugar Co., dated in dJuly 9, 1924 in Fifth

Judicial District Court, Zounty of Franklin and is recorded as follows:

AMOUNT: 2.5 cfs for Municinal purposes 1/1 to 12/31
and 1/18 Qf745/10050ffexcess water of stream. 4/1.to 10/31

DECREED POINT OF DIVERSION: Not Specified.
The water is used for municipal purposes within the City of Preston.
- TO BE CHANGED AS FOLLOWS

2.5 cfs will be diverted within NE1/4NE1/4, Sec. 10, T. 15S, R 41E;
NW1/4NW1/4, Sec. 11, T.15S, R. 43E, B.M. (Bergquist Springs) Franklin County.

Any protest against approval of the above proposed change of water
rights must be filed with the Idaho Department of Water Resources, 150 Shoup,

Suite 15, Idaho Falls, Idaho 83402, on or before November 4, 1985.

A. Kenneth Dunn
Director

Published in the Preston Citizen, Preston Idaho, on Oct. 17 and Oct. 24, 1985.

MICRGHLMED



 CONVERSATION MEMORANDUM | |  DATE et o

NAME OF PARTY_ﬁ_____glwy_d_e_Nﬂlsnﬂ______w
EMPLOYEE Ernest g‘?}a_‘ e

RE: C]xde Ne]son teTephoned th1s mgrnzng to agyzgg me that he had reviewed the

““__jmEiEEELéEEllE@Ll9n_f9E.Ltin§fgr_l3_QQZﬁ_QﬂﬂXu3ﬂLi&Li;~lﬁliﬂﬂ-ﬁnd—hi&—~—-
with the processing of the ini ‘ t is our
_;_,;QE§EEiEii9D_Qf;Ehg_EQrEi9ﬁ;b@iﬂQ_QhéﬁgéQ_@fLQn_LhQ,Lﬁﬂnifﬁr_is_ihe.ﬁame,an,

_ both a ‘11cations. Wéfshou d pr

pay the $20.00'améndment‘fee.

Mr. Nelson also explained why both the cit and Cub River Irri

filed trahéfer‘app1iéations of decreed right 13-0026. C.R.I.C. has filed an

by the city. While the cit 's application is to transfer‘water‘based on
agreement between the two parties dated 2/27/1920.




INTER-DEPARTMENT MEMO — |
From  KEITH C. WILSON | ;~ _ DATE Qctober 7, 1985
TO FILE

sussect Initial Review of Application for Transfer Water Right 13-0026

Purpose of Application includes a change in point of diversion & period of use. An
expansion may occur by changing the period of use but should not cause injury as the
basic right is already used during the irrigation season.

Section A: Description of Right as recorded accounts for only that portion of the
water right under agreement between Cub River Irr1qat1on Co and the C1ty of Preston,
and also includes a change in period and place of use.

NOTE: Municipal use also inc1udes'irrigation;'theréfore5 to address the Change in
Nature of use would involve that water used during the non-irrigation period.

Celitoon

SIGNATURE
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MEMD

T0: File

FROM: Ernie Carlsenéfﬁi
RE: 13-0026

DATE: August 6, 1985

In response to my letter of July 19, 1985, both Arlene Nash
and Clyde Nelson called to make arrangements for continuing to
hold this application.

Mrs. Nash stated the city lost track of the application as
a result of a frequent turn over of mayors. Mr. Nelson has not
been the city's attorney. for three years and his impression was
the new attorney would follow-up.

Mr.Nelson has been asked to finish with properly recording
the water rights. He promised to have something submitted no
later than August 23, 1985. I agreed to continue holding the
filing fee for that period; but, I also indicated the filing fee
would be returned if it appeared there was going to be an
extended delay in returning the amended application.




July 19, 1985

Mayor 3, D, Williams
City of Preston

70 West Oneids
Presteon, 180 B3767%

Your Honeorable Mayor:

In January 1984 the City of Preston submitted an application for
transfer for part of water right #13-D026 decreed to Cub River
Irrigation Co. Appsrently the application was filed to record
the City'es practice of diverting its entitlement from Bergauist
Soring.

Review of the application by Devartment staff revealsd it was nol
in form to sdverliise 20 g revised application was preparec and
sent to Clyde Nelson. We have tried on several occaesions tpo find
oulb the astatus of this soplication and etill do not know why it
was nobt returned,

In addition to that spplication we are also holding twe other
epplicaticns by the city involvinog the transfer of ricghte 13-0027
and 13-0028. Both these applicetions alse identify Berogquist
Spring a= the new point of diversion., They have been advertised
and both were protested. However administrative consideration

of the protests was being postponed until 2ll three applications
could be ronsidered,

The Department does have an obligstion to proceed with processing
in a diligent manner. We are reluctant therefore, to continue
the postponement unless advised that some aspect of the proposed
change is involved in litigation or that the revised application
on 13-0026 will be returned for processing. If it is not returned

MICROFILMED




Honorable Mayor Williams
July 19, 1985 '
Page 2

by August 5, 19B5 the original application will he sent back to
you and 8 refund reqguest will be forwarded to the State Auditors
office for returning the $50.00 filing fee. Transfer
applications on rights 13-0027 and 13-0028 will then be
considered for the nexlt hsaring schedule to cover the Prestop
area,

Please feel free to contect me if you have questions concerning
the revised application on right 13-0026,

Respectfully submitted,

_ ERNEST CARLSEN
Assistant Regional Supervisor

EMC/ct

ce: Clyde Nelson
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Optober 10, 1984

Clyde HNelaon
Bax 797
Spda Springs, 1D B377¢

RE: Application for Transfer #£#13-0026, Change in Nature of llse

Dear 5ir:

Enclosed is & copy of a letter from this office dated 5 Sept.
1984 and a copy of a chance in nature of use transfer for water
right number 13-0026, A= of the date of this letter we have
received no correspondance pertaining to the above referenced
application. The reguested information snd completed transfer
application that was sent must be completed and returned to this
office within 30 deys of the date of this letter so that final
processing cen be completed. Your cooperastion will bhe
appreciated,

Sincerely,

KEITH C. WILSON
Senior Resource Agent

KCW/cz
Eno.

ce: City of Preston

S e g
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Your prompt reply will be apprecisted.

R

incerelyv,

KEITH £. WILSOMN
Senior Besource Agent
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 INTER-DEPARTMENT MEMO—1
. ff:gbu KE‘{T‘\—% | ; k ’  ‘ _ - E“TE 2@‘ AC"J ?-(,c .  f 
| TO 'P‘&{_‘

sus.tr::c*r ?(Q%Ufgs Oys. C“{\, G"F"Reﬂtzk —?_VOMS lg "(302,.{..

231&&@.;%%‘&» &Ax:»e; Ty?zmg Tb Sé"c. ‘; ! s ; .

§e.eur me:ewb ’aeufea ffeAm Aﬁf’ ; f
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