
BEFORE THE DEPARTMENT OF WATER RESOURCES 

OFTHE 

STATE OF IDAHO 

IN THE MATTER OF WATER RIGHT NOS.) 
13-26C, 13-260, 13-34A, AND 13-34B AS ) 
MODIFIED BY TRANSFER NOS. 65416, ) 
65886, AND 68302 ) 

ORDER GRANTING PETITIONS 
FOR RECONSIDERATION 

This matter having come before the Department of Water Resources (Department) as a 
petition to reconsider the approval of water right transfers, the Department makes the 
following Findings of Fact, Conclusions of Law, and Order: 

FINDINGS OF FACT 

1. On November 9, 2001 the Department approved Water Right Transfer Nos. 65416, 
65886, and 68302 (transfers) in the form of preliminary orders (orders). Copies of the 
orders were mailed to the applicants and the associated water right holders on 
November 13, 2001. 

2. On November 27, 2001, the Department received Petitions for Reconsideration 
(petitions) in connection with the orders from Josephine P. Beeman of Beeman & 
Associates, P.C. on behalf of the City of Preston (petitioner). The petitioner seeks 
clarification and revision of several items related to the approval of the transfers. 

CONCI 1 'SIONS OF I AW 

1. Section 67-5243(3) , Idaho Code, provides in pertinent part as follows: 

Unless otherwise provided by statute or rule, any party may file a motion for 
reconsideration of a recommended order or a preliminary order within 
fourteen (14) days of the issuance of that order. The presiding officer shall 
render a written order disposing of the petition. 

2. The petition was filed timely. 

3. The Department should grant the petitions pursuant to Section 67-5243(3), Idaho Code, 
so that it can review the issues raised by the petitioner and make any changes to the 
transfers, if necessary, by amending the transfers and re-issuing as new preliminary 
orders. 
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ORDER 

IT IS HEREBY ORDERED that the petitions are GRANTED pursuant to Section 67-
5243(3), Idaho Code, so that the Department can review the issues raised by the petitioner 
in the petitions. ~ 

Dated this ~ day of ___________ , 2001. 

L. GLEN SAXTON 
Chief, Water Allocation Bureau 
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Page 1 of 3 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

TRANSFER OF WATER RIGHT 
TRANSFER NO. 65886 

This is to certify that: CITY OF PRESTON 
70WONEIDA 
PRESTON ID 83263 

has requested a change to the water right(s) listed below. This change in water right(s) is authorized 
pursuant to the provisions of Section 42-222, Idaho Code. The authorized change for each affected 
water right, including conditions of approval, is shown on the following pages of this document. 

Summary of Water Rights Before the Proposed Change 
Right 

13-26C 

Origin/Basis 

WR/Oecreed 

Priority Rate Acres Total Source 

04/01/1880 2.50 cfs 101.7 N/A CUB RIVER 

Purpose of Transfer (Changes Proposed) 
Current Number Split POD POU Add POD Period of Use Nature of Use 

13-26C NO YES YES NO NO YES 

Summary of Water Rights After the Approved Change 
Existing 

Right 
New No. Transfer Transfer 
(changed Rate Volume 
portion) 

Acre Total New No. Remaining Remaining Remaining Remaining 
Limit Acres (remaining Rate Volume Acre Limit Total Acres 

portion) 

13-26C 13-26C 2.50 cfs 356.0 af N/A N/A 

TOTALS 2.50 cfs 356.0 af N/A N/A 

N/A 

N/A 

Detailed Water Right ~n(s) attached 

Dated this ~ day of ~, 20 0 ( 

Chief, Water Allocation Bureau 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
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WATER RIGHT NO. 13-26C 
As Modified by Transfer No. 65886 

In accordance with the approval of Transfer No. 65886, Water Right No. 13-26C is now described as 
follows. 

Right Holder: CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 84320 

Priority Date: 04/01/1880 

Source: BERGQUIST SPRINGS Tributary: CUB RIVER 

BENEFICIAL USE Diversion Rate 

MUNICIPAL 04/01 to 10/31 2.50 CFS 

LOCATION OF POINT(S) OF DIVERSION: 

Volume 

356.0 AF 

BERGQUIST SPRINGS SENENE Sec. 10Twp 15S Rge 41E FRANKLIN County 

CONDITIONS OF APPROVAL 
1. Use of water under this right may be affected by an agreement between the protestant and the right 

holder. 

2. Use of water under this water right will be regulated by the watermaster of State Water District No. 
13-A, Cub River. 

3. The right holder shall maintain a measuring device and lockable controlling works of a type 
approved by the Department in a manner that will provide the watermaster suitable control of the 
diversion. 

4. Diversion of water from Berquist Springs is limited to those times water is available for diversion 
under this right and priority from Cub River. 

5. Prior to diversion of water under this approval, the right holder shall provide a means of 
measurement acceptable to the watermaster for measuring the flow in Cub River at the original 
point of diversion. 

6. Approval of Transfer 65886 does not grant any right-of-way or easement for use of a delivery 
system owned by person(s) other than the right owner. 

7. Place of use is located within the City of Preston and surrounding service area. 
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WATER RIGHT NO. 13-26C 
As Modified by Transfer No. 65886 

CONDITIONS OF APPROVAL 
8. The right holder shall accomplish the change authorized by this transfer within one (1) year of the 

date of this approval. 

9. Failure of the right holder to comply with the conditions of this transfer is cause for the Director to 
rescind approval of the transfer. 

Chief, Water Allocation Bureau 
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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

TRANSFER OF WATER RIGHT 
TRANSFER NO. 65416 

This is to certify that: CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 84320 
(208)258-2371 

has requested a change to the water right(s) listed below. This change in water right(s) is authorized 
pursuant to the provisions of Section 42-222, Idaho Code. The authorized change for each affected 
water right, including conditions of approval, is shown on the following pages of this document. 

Summary of Water Rights Before the Proposed Change 
Right Origin/Basis Priority Rate Volume Acres Total Source 

13-26A WRlDecreed 04/01/1880 6.64 cfs N/A 

13-34A WR/Decreed 01/01/1880 9.50 cfs N/A 

Purpose of Transfer {Changes Proposed} 
Current Number Split POD POU Add POD Period of Use Nature of Use 

13-26A YES YES YES NO NO YES 

13-34A NO YES YES NO NO YES 

Summary of Water Rights After the Approved Change 
Existing 

Right 
New No. Transfer Transfer 
(changed Rate Volume 
portion) 

Acre Total New No. Remaining Remaining Remaining Remaining 
Limit Acres (remaining Rate Volume Acre Limit Total Acres 

portion) 

------------------------- .. _---------------------------------------------------------------------------------------------------------
13-26A 13-260 4.14 cfs 589.0 af N/A N/A 13-26C 2.50 cfs N/A 101.7 N/A 
13-34A 13-34A 0.30 cfs N/A N/A N/A N/A N/A N/A N/A 

TOTALS 4.44 cfs 678.8 af N/A N/A N/A N/A N/A N/A 

NOV 
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WATER RIGHT NO. 13-26C 
As Modified by Transfer No. 65416 

I n accordance with the approval of Transfer No. 65416, Water Right No. 13-26C is now described as 
follows. 

Right Holder: CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 84320 

Priority Date: 04/01/1880 

Source: CUB RIVER Tributary: BEAR RIVER 

BENEFICIAL USE 
IRRIGATION 

From To 
04/01 to 10/31 

LOCATION OF POINT(S) OF DIVERSION: 
CUB RIVER 

PLACE OF USE: IRRIGATION 

Diversion Rate 
2.50 CFS 
2.50 CFS 

Twp 16S, Rge 39E, Sec 1,2,3,10,11,12,13,14,15,21,22,23,24,25,26,27 & 28. 

CONDITIONS OF APPROVAL 

Volume 

1. Right 13-26C is authorized diversion of 7/1 Ooths of stream in excess or high water right up to a 
maximum of 8.90 cfs when combined with primary right of 2.50 cfs. 

2. Point of diversion was not specified in decree. 

3. Right 13-26C is limited to the irrigation of 101.7 acres in the place of use described above, and 
lands located in Utah. 

4. Approval of Transfer 65416 is not a confirmation of the validity of this water right. 

Chief, Water Allocation Bureau 

MICROi:':iLMED 

NOV 3 
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WATER RIGHT NO. 13-260 
As Modified by Transfer No. 65416 

In accordance with the approval of Transfer No. 65416, Water Right No. 13-260 is now described as 
follows. 

Right Holder: CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 84320 

Priority Date: 04/01/1880 

Source: BERGQUIST SPRINGS Tributary: CUB RIVER 

BENEFICIAL USE 
MUNICIPAL 

From To 
04/01 to 10/31 

LOCATION OF POINT(S) OF DIVERSION: 

Diversion Rate 
4.14 CFS 
4.14CFS 

Volume 
589.0 AF 
589.0 AF 

BERGQUIST SPRINGS SENENE Sec. 10 Twp 15S Rge 41 E FRANKLIN County 

CONDITIONS OF APPROVAL 
1. Rights 13-260 and 13-34A when combined shall not exceed a total annual maximum diversion 

volume of 678.8 af. 

2. Use of water under this right may be affected by an agreement between the protestant and the right 
holder. 

3. Use of water under this water right will be regulated by the watermaster of State Water District No. 
13-A, Cub River. 

4. The right holder shall maintain a measuring device and lockable controlling works of a type 
approved by the Department in a manner that will provide the watermaster suitable control of the 
diversion. 

5. Diversion of water from Berquist Springs is limited to those times water is available for diversion 
under this right and priority from Cub River. 

6. Prior to diversion of water under this approval, the right holder shall provide a means of 
measurement acceptable to the watermaster for measuring the flow in Cub River at the original 
point of diversion. 

7. Approval of Transfer 65416 does not grant any right-of-way or easement for use of a delivery 
system owned by person(s) other than the right owner. 

8. Place of use is located within the City of Preston and surrounding service area. 

MICROFilMED 

o 3 
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WATER RIGHT NO. 13-260 
As Modified by Transfer No. 65416 

CONDITIONS OF APPROVAL 
9. The right holder shall accomplish the change authorized by this transfer within one (1) year of the 

date of this approval. 

10. Failure of the right holder to comply with the conditions of this transfer is cause for the Director to 
rescind approval of the transfer. 

This water right is subject to all prior water rights and shall be administered in accordance with Idaho law 
and applicable rules o~partm~f ~ater Resourfes .. 

Dated this 1 ~ day of ~. 200 , ~ 

;;;;( J.)e~~ 
Chief, Water Allocation Bureau 1 

NOV 
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WATER RIGHT NO. 13-34A 
As Modified by Transfer No. 65416 

In accordance with the approval of Transfer No. 65416, Water Right No. 13-34A is now described as 
follows. 

Right Holder: CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 84320 

Priority Date: 01/01/1880 

Source: BERGQUIST SPRINGS Tributary: CUB RIVER 

BENEFICIAL USE 
MUNICIPAL 

From To 
11/01 to 03/31 

LOCATION OF POINT(S) OF DIVERSION: 

Diversion Rate 
0.30 CFS 
0.30 CFS 

Volume 

BERGQUIST SPRINGS SEN ENE Sec. 10Twp 15S Rge 41E FRANKLIN County 

CONDITIONS OF APPROVAL 
1. Rights 13-26D and 13-34A when combined shall not exceed a total annual maximum diversion 

volume of 678.8 af. 

2. The portion of Right 13-34A in excess of this transfer approval in the amount of 9.20 cfs shall be 
considered forfeited through approval of Transfer 65416. 

3. Use of water under this right may be affected by an agreement between the protestant and the right 
holder. 

4. Use of water under this water right will be regulated by the watermaster of State Water District No. 
13-A, Cub River. 

5. The right holder shall maintain a measuring device and lockable controlling works of a type 
approved by the Department in a manner that will provide the watermaster suitable control of the 
diversion. 

6. Diversion of water from Berquist Springs is limited to those times water is available for diversion 
under this right and priority from Cub River. 

7. Prior to diversion of water under this approval, the right holder shall provide a means of 
measurement acceptable to the watermaster for measuring the flow in Cub River at the original 
pOint of diversion. 

8. Approval of Transfer 65416 does not grant any right-of-way or easement for use of a delivery 
system owned by person(s) other than the right owner. 

9. Place of use is located within the City of Preston and surrounding service area. 

MICRO;:::iLM 
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WATER RIGHT NO. 13-34A 
As Modified by Transfer No. 65416 

CONDITIONS OF APPROVAL 

(l 

10. The right holder shall accomplish the change authorized by this transfer within one (1) year of the 
date of this approval. 

11. Failure of the right holder to comply with the conditions of this transfer is cause for the Director to 
rescind approval of the transfer. 

This water right is subject to all prior water rights and shall be administered in accordance with Idaho law 
and applicable rules of ~part 

Dated this 1 ~ aay of ,2<1' ) 

~~ 

M!CRC LMEO 

NOV 1 3 2001 
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& 588 (P E C E lV 

ucPARTMENT OF WATER RESOURL~ ~ 

APPLICATION FOR TRANSFER OF WATER RIGHT 
PART 1 

Department oi Water Resources 
Name of applicant 

Post Office address 

A. PURPOSE OF TRANSFER 

,. Q( Change point of diversion o Add diversion point(s) f2{ Change place of use 

~ Change nature of use 0 Change period of use 0 Other =-_____________ _ 

2. Describe the reason for the proposed changes 'To -e s,,\-gh ksh rOt" :+h-s: "'-Ceo" 1 a. V\ S E' 

0;( <.vJ .. o: Q'fjy-t'-eJ -+0 S r C(Ab X1V=fV l-YvIU' Cgya ctvd ±h-c cct-y of 
?f':fS\=OVl Qyt f;6. 2. 7) 1'120 <? I 

B. DESCRIPTION OF RIGHT(S) OR PORTION THEREOF, AFTER THE REQUESTED CHANGE 

1. Right Number Priority Amount 
( cfs/ac-ft) 

~ "SO e:f.s 

Nature 
of Use 

tV! !.A.V\,1 Ci pIe 

Period of Use' 

\4 .- 0 l to l () :3 I 
______ to ____ _ 

_____ to ____ _ 

_____ to ____ _ 

" : 

2. Total amount of water being transferred ;;;}. So cubic feet per second and/or acre-feet per annum. '6 r;:s . 
3. Source of water 'B -e'fCj~ Lp &t Sy't \ no S 

4.~ of Diversion: 

Lot V- V- 'I. Sec. Twp. Rge. County 

'SF ~\Z.. NG' la iSS 41E ~V\k\l~ 

5 Lands irrigated or place of use' c+. '\ 'y a 

Twp. 
NE If. NW If. 

Rge. Sec. 
NE 'k NW'k SW'I. SE y. NE y. NWY. swy. SE Yo 

tribut~ry to C y k \.1.1 ev . 

Local name for diversion 

'lS ~v1::Ji cr.l.A.l,.J t 'Stt'\v \ V\ C! S' 
VI \I '-' 

SW v. SE v. 
Totals 

NE y. NW'I. SW'I, SE y. NE y. NW V. SW'k SE'I. 

tv 'ICR ~JI' . f.l. r .. j 

.' .. :: 
" 'j if; 'I J Ilm]~ 

Total acres ____ --
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PART 1 

6. General Information: 

a. 

b. Are the lands from which you propose to transfer the water right subject to any liens, deeds of trust, mortgages, or 

contracts? __________ Yes __ ..I.><~~ ____ No. If yes, provide a notarized statement from the holder of the lien, deed of 

trust, mortgage or contract agreeing to the proposed changes. 

c. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer: 

d. Remarks: 

Lu::ttXv: U Sf. is p:fV' qCSCrfWl.'!\Ik+ of hk, 2 'l ICf ';(0 

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES 

This is to certify that I ha,,:~ ~xamined Application for Transfer.of ~ater Rights No. 

And said application is hereby ... ________________ ~------------- , subject to the following limitations and conditions:. 

Witness my hand this ___________________ day of ____________________ ,19 __ . 
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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

APPLICATION FOR TRANSFER OF WATER RIGHT 

PART 2 
(Attach one copy for each right) 

A. DESCRIPTION OF RIGHT AS RECORDED 

1. Right evidenced by: 

a. Decree No. _________ Decreed to __________________________ _ 

incase of _____________________ vs. __________________ __ 

dated ______________ in _______________ countyof ___________ _ 

b. License No. _________________ issued by the Idaho Department of Water Resources. 

c. Claim No. _________________ on file with the Idaho Department of Water Resources. 

d. Transfer No. ..Iod~/...!...::::::i~3:_;:_/---!\ .... ~..!.-....:O=::1QQ;".1 =-Z~c:'I0.!· ~(,:::C::-.,LJ __ which produced this right. 
I 

2. Attach a copy of last year's tax notice for the property to which the water right is appurtenant or other documents which 
show ownership. Label document as attachment A. Check appropriate box below: 

3. sourc~f :a~e~otice C LAb k ,-~-c.:<' 0 
Warranty Deed tributary to ~ eO;; 1?\u-ey 

4. Date or priority '-\- - Q \ -l JS )?O 

5. Water is used for the following purpos~ t. " 
amount ____ .2. D 6" GcES' for ~Y' Y \ <fjC.rtloV! purposes from __ 4--=-_-_· ....:O=--:l:.....-__ to __ 1=-CJ-=-_-....:3~'L..· ___ 
(cfs/ae4tt 
amount . . for purposes from _________ to ___ ~ ___ _ 
(cfs/ac-ft) 
amount for purposes from _________ to _______ _ 
( cfs/ac-ft) 

6. Total.amount of water under right _=.;;.::::....!~=-__ cubic feet per second and/or _______ acre-feet per annum. 

7. Point(s) of Diversion: 
,. 

Lot V. V. V. Sec. Twp. Rge. County - Local name for diversion 

8. Lands irrigated or place of use: 

NE 11. NW 11. SW 11. SE '/. 
Totals Twp. Rge. Sec. 

NE 'I. NW't. SW .~ SE't. NE't. NW't. SW'I. SE'I. NE If. NW't. SW't. SE'I. NE't. NW'I. SW't. SE't. 

IVI! I;RC Fi ll.~ ict; 

~J jf ~ {-i :Ii i:l'!! 
'.r'< ''t!t 

Total acres _ 

9. Describe any other water rights used for the same purpose as described above 
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10. To your knowledge, has any portion of this water right undergone a period of five or more consecutive years of non-use? 

________ Ifyes, describe __________________________________________________________ __ 

B. DESCRIPTION OF PORTION OF RIGHT BEING TRANSFERRED 
(If t entire right is to be changed by the ap{1licant. omit part B and C.) 

1. amount fo purpos from to 
(cfs/ac-ft) 

for"'-amount purp ses from to 
( cfs/ac-ft) '\ amount for p poses from to 
(cfs/ac-ft) \ 2. Point(s) of Diversion: 

Lot V- ';' V- Sec. Twp. Rge. \ C~nty Local name for diversion 

y 
/\ 

/ \ 
3. Lands irrigated or place of use: / \ 

NE'I. V NW V. \ SW 1/. SE V. 
Twp. Rge. Sec. 

SE/ I\EV. 
Totals 

NE '!. NWV. swv. NE 'I. NW'/. SWV. SE V. NWIJ. sw v. SE v. NE v. NWV. SW'/. SE 'I. 

il \ 
/ l\ 
\ '\ 

Tota I acres _____________ __ 

C. DESCRIPTION OF UNCHAN D PORTION OF RIGHT (omit if ther is no change) 

1. amount for purpos from to 
(cfs/ac-ft) 

for '\ amount purR ses from to 
(cfs/ac-ft) \ amount for R rposes from to 
(cfs/ac-ft) \ 2. Point(s) of Diversion: 

Lot V- ';' ';' Sec. Twp. Rge. \ ;!ounty Local name for diversion 

X 
1/ \ 

/ \ 
3. Lands irrigated or place of use: / \ 
Twp. Rge. 

NE'/~ NW If. \ SW'I. SE '/. 
Sec. lAw'/. ~E v. 

Totals 
NE 'J. NW'J. SE 'J. NE V. NWV, SW v. SE '/. NWV. SW'J. SE v. NE V. NW'/. SW v. SE 'J. 

1// \ 
1'\ 

" ,,~ M\ ~RC T !;.jV \ r '-' 

it~ I{)\; , .. F "{ljl\i, 

I 

Total acres ________ _ 
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STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

Transfer No. __ _ 

APPLICATION FOR TRANSFER OF WATER RIGHT 
PART 3 

A. Draw a map or attach a USGS map Indicating the new polnt{s) ot diversion and/or the new place ot use tor rights described' 
In part 1. Cleariy depict the land by section, township and range number. 
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B. CHANGES IN NATURE OF USE 

New Nature of Use 

PART 3 

Amount 
(cfs/ac-ft) 

2. Quantity and quality of return flows and location of discharge: 

Transfer No. ____ _ 

Hours/days/year Period of Use 

______ to ____ _ 

________ to ____ __ 

3. Describe effects on other water uses resulting from the proposed change: 

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement in use 

of the original right. The information contained in this application is true to the best of my knowledge. 

I understand that any willful misrepresentations made in this application may result in voiding its approval. 

(Signature of Applicant) 

Subscribed and sworn to before me this _______________ day of __________________ .19 ____ . 

(Notary Public) 

My commission expires 

FOR DEPARTMENT USE ONLY 

Transfer contains _______ pages and _______ attachments 

Received by Date __________ _ Protest filed by __________________ _ 

Prelim. check by ________ _ Fee 

Receipted by _________ _ Date _______________ _ 

Published in Copies of protest forwarded by __________ _ 

Pub. dates ______________________________ __ Hearing held by ______ Date ____ _ 

Watermaster recommendation requested on Recommended for o approval 0 denial 

_______________ ree'd. 

Copy of transfer sent to lien holder 



THIS ~RE~NT, Made and entered into thio 

-~'-""~'-""''-'''"'''''''''f---,' A..D., ~o. by ,?:nd, between the CUB HIVER. 

,iPJJ:TY, an Idaho corporation, hereinafter ,celled the', 

first po.rt~·, ,end the CITY or PRESTOn" a lIunicip:il Corporation, of 

Franklin County, lCiuho, hereinafter called the second party, i1ITHESS8TH: 

Tho seconu party is' a Municipal 'corporation 'of Frenl:lin County, 

It,cho I and is in need of an nd6.iti:mal supply of .,ator for'culinary 

=e, (lomestic use of its inhabitants Ill1d for municipal purposes. 

Tho first p~xty is the owner of 0. decreed water right in ,cub 

laver in FrE'J1kltn County, Idaho, as appears fl'om e Cecree medQ end 

entered in the District Court of the Fifth Judicicl DisJlirict of the 

Stcte of 16.uho, in e.nd for the County of Oneida, on Je.nucry 26th, 1906, 

in £.n ectioll therein pending in Which the first party was the :i?lf!-inUf:f 

enc. ~he Cub H.i ver :h1iddl e Ditch Comp1illY, (!. corporction. nco tlefencant, 

~nd The Frenklin Cub laver Canol Comlluny. e. corl)ort'tioll, ot Ill., werE! 

intervenors, :"hich decree is recorded: in Record Book liB" of said 

Distric,t court on page 418, which riGht entitles tho -first party to the --
use F.t nll times of forty-five cubio feet per second of 'time of ell 

':l:.tcrs of Cub River aforesaid herein :-eferred to e.s its prir.Jary ,right' 

in cddi tion to certain rights to the high' waters of S aiel stream as 

montioned in sllHt decree, which primary rightf wus gr:mted e priority 

as of the year 1880. 

The seconu party heretofore brought an coUon in the District 

Court of the Fifth Judicial District of the State of Ii...Elho in 'end for 

Franklin County, against the first party seeldng to condemn the 

riGht 'of tile first party to the water of Ronger Stution Spl'inB, e. 

tributary of said Cub River I for the use and benefit of the inho.bi tents 

of stit, city for o.omestici ana. culinury purp'oseo, v/hi,c!]. ncti,on is still 

pending. 

A. settlement of the' 6a16, oontroversies out of com:;\; being desired: 



\ 
J 
It 
I 

~' 

' •• 1 

- ....... ~. - .. :;.. .. ---.;,.. . ... -" " 'Of kd' 

.! . , 

by ·the perties hereto, they do hereby mutually covenant nnd agree 

as follows: .~ • .1 

The first party will 'execute end deliver to the second pe:r,ty I upon 
. : 

the execution end delivery by, it of the dead Emd the payment by, it .of 

the sum hereinafter mentioned, a good and sufficient conveyance of the 

right to use at all times one-eighteenth (1/18) of the TIb.ters· of'said 

Cub P.iver to TIhich the first party is entftled under its said primery 
. . 

~, reserving and .. excepting however all i te right to use the 

excess on high :'later of said streem, the TInter to be measured at the 

intake to be hereafter oonstructed by the second party either at the j( 

said spring or between the spring and Cub RiVer llt the option of the 

second p~ty. The second party will pey to the first party for Such 

conveyance on the delivery thereof the. sum' of Tr/enty-eightTh~usand F~ve' 

Hunured (~28,5bO.) Dollars, lawful moneyof the. United st,etes of .America, 

end E'.t the serne .time '17111. execute end deliver t.o the first party a good 

c.ncl sufficient 60nveya~e of the rieht at ell times to use all ,of the 

.octers ''lhich now flOW, and "/hlch may hereafter flo\1 out of the seTIer end 

underground. drainage systems of the second party ,as nOTI constructed, and 

es the seme mey be re-constructed, enlarged or extended hereSiter. 

·.Defore the second party d~verts eny of the TIaters hereby agreed to 

be conveye d, i t '\1i~l at its own expense, construct end instcll at the 

. intake of its ''later system es above stated, en edequate end suitable 

measurinG device, for the' measuring of the said 'l7aters, cnd it VIi 11 at 

ell times hereafter maintain such device in good concU tion for the 

eccomplishment of such measurement, "which llevice shell et all times be 

l:el)i; by the sec ond party un der lock· and key. The first party shell 

be alloTIed a key thereto, end shall at all times have right of access 
, 

for the purpose of determining the sufficiency of the device and the 

quantity of 'l7ater flowing .into the second party's TIater system. 

The second party 'l7ill proceed at oncl) to the construction of a· 

sui table end adequate fil·ter for the fll tration of ell the 'l7aters flo\7ing 

or to flo\! Ol.1.t of its se'l7er and underground drainq;e sj·stems. 'as E7-bove 

atc.ted, cnllot 0.11 times it will cause all of such TIaters to be: so filter 

, 
'----__ ............ _ .•. 1 .. 
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ed that they will be free from offensive odors ~d from niseasB producinE 

bacteria.and·collect·s~h'waters at tne filter in npipe not less. than 

t\?elve (12) inches'in diameter nfter the./ntcrs h[\ve been so filtered, 

e.ncl conduct .them by suoh pipe ,to. e,'nd discharge them 'lnto the west oBJ1e+ 

of the first party immediately above the headgnto in the William Tenner 

field, all at the expense of the seciond'party.· The seoond party will 

also nt nIl times keep such waters free fron poisonous constituents 
:~~.'" .. 

onel propertles. 

The ubo.ve mentioned oondemnation proceedings shall be dismissed 

forthrli th upon the merits neither P3I'ty' to recover co sts a.G(l.inst the 

other. 

The first party heretofore brought an action in the same court 

against the second party upon the alleged wrongful use, by the ,second 

party, of the waters of.a certnln spring known as ~irch Spring.alleged 

to be a tributury of Cub River. The said notion ohcll be dismissed 

i'orthwi th wi tl10ut a determination by the court or the parties thereto 

as to whether the second p'arty; e1 ther by aci.versa user of the waters 

of sei d Spring, or by. estoppal, or otherwise. has ec quire d title to 

any part of the water right heretofore' owned by the HJ::st party. 

llelther party, to such action shall ~ecover, costsagninst the other~ 

The conveyanoe to be mnde by the first party to the second party 

( foS cbove ;rovided. ~h!lll recite that it is made s'ubject to the 

\ ~;Luctuntions in the mow of sal(.. river, so thnt should the fl.ow nt any 

time be loss thon sufficient to supply the full fortY-five second feet 

upon the primary right hereinbefore mentioned. t2:en the party of the 

second part herein shall be entitled hereunder to one-eighteenth only 

of the flo\? available on the said right. 

Ul iIITN.ii:SS WHilltEOF. the l?artlee hereto have cnnoed this ,instrument 

to be executed, by their ~espective officers thereto duly authorized 

... ~ : ... 
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STATE OF 

County of ':':' 

::"':". ", Pt:~., ". ' .. 

b'f'r:nm:h(Dl:i::~1::sry Fu;l~: ::e.:::,~',;O.' 
f.' P3 . / 

sai~, ~0unty, pe;-ina~ly.,~pp~al;'ed ~& /1'?(l}/71!-t/1- '.: ';-, 

and ;/i;t.-., .... '7"--O 1, .,£2a.J, knoWn to me to be the Pr.esident 
'-." (..' 

and Sec,retar'y, r~speoti vely, of the oorporation'that exeouted the fore-

goin~ instrument and ae kno wI edged to me that suoh corporation execut.ed 

the seme. 

m:'/ITjJESS WH.i!m.EOF, I. have hereunto .set my hQld and seal' the ,day 

'., and yecr first above written. 

My commission expires: 
) 

1"'{(7/VZ/ 

STLTE OJ!' IDAllO. 

county of Franklin. 

.On this 

before me 

) , 

f ' 5S. 

:. 'r ,1~~ ( l ,:/-/t:u.-_ \ 

~. :. 

·.2.[,L.-a-4fj' ,in the year 1920, 

---t~~~~~~~~~~':'L-' a notary publio in ~nd for 

s. ~arron end ',({). .... , Chattertox;t, said County. 

known to me to be. the MAYOR end CITY CLERK, respectively, of the Oi ty. 

of Pre'ston, a MunioipaJ.·.Corporation that executed .the foregoing instru-

ment cnu Ilcknowledged to me. that such corporation executed the same. 
I m WI'.i'llESS WHEREOF,' I have hereunto set my hand and seaJ. ·the day 

and year first above written. 

" 
My oommission expires:" .' 

'~fl .. ,,:' 
Residing at: 

. , ". . 
.~ :~. 

j.,,: ". 
'N I .. _:, 

I 

10 • J. - ~ 

~"-,-.-___ ,,,:,,_~_. _, ~.:~~. i!:;.,.::t.,~.,c.;:.:;;..::<::=;..!.Jl.. 



" 
':' ,or' 

this 2..d day of __ "-rf~,""",,"%4 ..• "'-.·"",{""';.a;~&.:?~i '--__ t A.D •• 1920. 

" , 

. ,". ' .. . . _ .. _-... -. .-:. ....... " 
"'1'"\ 

•. ! . 

Siened in the presence of 
CUB RIVER IRRIG..h.TIOli 

~y ~r-';i~r'£ 
, ,/ ' 

: I 

i'fiX~2Q 
( / 

By ______ ~~~~~~----------~--

t . 

. '.'. " , 

ATTEST.,: 

'...---7:7~'~' /' /' 
, , . { t" t/ .. _--.- 1,'; , 

•• • t. " ~ 

i .f 

"', ',.';' t, 

t : ' J,~ '~"I'" :~ .: '. 

",.' ", .,.' .. : ", 

:, '. 
--,.,,' 

,CITY CLERK. 

,,,: 

,.': . 

I' 

~ 
" 

," 

i, 
1" 



Form No. 222 10/80 Transfer No. _______ _ 

STATE OF IDAHO 

DEPARTMENT OF WATER RESOURCES 

APPLICATION FOR TRANSFER OF WATER RIGHT 
To Change the Point of Diversion and/or the Place of Use 

13-0026 

City of Preston, Idaho 842-1817 Name of applicant ______________________ Phone 

PostOfficeaddress City Hall, Preston, TD. 83263 

A. DESCRIPTION OF RIGHT AS RECORDED 

1. Right evidenced by: 

a. DecreeNo~3-0026 Decreedto Cub River Irrigation Company 
(Name) 

in case of Henry T. McEwa,kh w Franklin Sugar Co. 

datedin July 9, 1924 in5th JUdicial Dist. county of Franklin 
(Name of court) 

b. License No. __________ issued by the Idaho Department of Water Resources 

C. Claim No. on file with the Idaho Department of Water Resources 

2. If applicant is not the original holder of this right, expiain how it was acquired and attach a copy of the deed 

or other evidence of ownership of the land to which the right is appurtenant 

3. Source of water _-"C"-'u .... b""'--....,R ... i'-'v'--'e~r __________ tributary to _____________ _ 
1880 

4. Date of priority 

5. Water is used for the following purposes: 

amount 2 05 cfs for municipal purposes from January 1 

amount 1/18 of 45/fb9 0 - purposes from April 1 
of excess water of stream ~m=u~n~l~c~l~p~a~l----

to Dec. 31 

to Oct ° 31 

TWP. 

* 

amount for _________ ,purposes from __ ,-_;-;-;-;--_-,to 
( month/day - both-d'a-=-te-s-i'-n-c'l u-s-=-i v-e~) 

6. Total amount of water under right: a. 

b. 

_2_o_5 _____ --!cubic feet per second 
&/or 

________ acre feet per annum 
NOT SPECIFIED 

7. Location of original point of diversion is Y4 of . ______ Y4 of Section _____ __ 

Township ______ Range ______ , 8.M., in _________________ County 

Additional pOints of diversion, if any __________________________ __ 

8. Lands irrigated or place of use: *P1ace of use is wi thin city limits of 
Preston, Idaho and with contractees of City 

NE'I. NW'I. SW'I. SEV., 

RANGE SEC. TOTALS 
NE% NW'/4 SW1f4 SEll. NE% NWlf. swv~ SElf4 NE1f~ NW'/4 SW1f~ SE1f4 NEV4 NW1f4 SW1/4 SE1f4 

fir!! \. [HCir i",J'"1 ~D 

'.; ; ;,:il1i 1'4 

Total number of acres to be irrigated _______ __ 

13-0027; 
9. Describe any other water rights used for the same purpose as described above ____________ _ 

13-0028 

10. To your knowledge, has any portion of this water right undergone a period offive or more consecutive years 

of nonuse? _~'-L... ______________ lf yes, describe in item D, REMARKS. 



B. DESCRIPTION OF PORTION OF RIGHT OWNED BY APPLICANT (If the entire right is owned by the applicant, 

omit part B). 

rwp. 

* 

1. Amount of water: A 2.5 cfs 

b. 

cubic feet per second 
&/or 

acre feet per annum 
NOT SPECIFIED 

Point of diversion V4 ______ 1;4, Section ______ Township _____ _ 

Range __________ , B.M., __________ County 

Additional pOints Water right is per agreement of February 27, 1920., 
a copy of which is attached, between Cub River Irrigation Company 
and Clty of Preston 

3. Place of use: * Place of use is within city limits of Preston, Idaho 
and with contractees of the City. 

NEV. NWV. SW1f. SEV. 

RANGE SEC. TOTALS 

NEV. NW1f. SW1f4 SE1f4 NEV. NW1J4 SW1f4 SE1f. NEV. NW1f. SW1f4 SE% NEV. NW1f. SWV. SE1f. 

Total number of acres to be irrigated _____ _ 

C. DESCRIPTION OF RIGHT OR PORTION THEREOF, AFTER THE REQUESTED CHANGE 

1. General Information 

a. Amount of water to be diverted __ 2_._5 ______ c.f.s. &/or _________ acre feet 

b. Description of diverting works bearlgate ann (~,~ t-y pi pel i De cd Bpr(~qllj sY 
Springs 

c. Describe the reasons for the proposed changes to establish point of diversion 

at Bergquist Springs (actual point of diversion for more than 50 

years) to facilitate delivery of water to City of Preston for 
municipal use. Bergquist Springs is tributary to Cub River. 

2. Change in point of diversion 

Point of diversion __ ...:;N..:..;:E:::..-__ 1;4 NE 1;4, Section _l-.c...O ____ Township 15 S. 

41 E. Franklin Range _________ , B.M., _________ County 

Additional points NW 1/4 NW 1/4, Section 11, Township 15 South, 
Range 43 East, B.M., Franklin County - point of diversion is 
known as Bergquist Springs. 

3. Change in place of use 

a. Are there leins, mortgages, or contracts on the lands from which you propose to transfer the water 

right which limit your authority to make the proposed change? Yes ___ No _-,x __ . If yes, provide 

a statement agreeing to the proposed change from the holder of the lien, mortgage or contract. 

b. Describe the affect on the land now irrigated if the place of use is changed pursuant to this transfer 

None 



c. Describe the land8 olace of use to which the right will be tr ferred: 

*To be used within city limits of Preston, ID. and with contractees of City. 

TWP. 

* 

I 
I 
I 

4. 

NEV4 NW% SW'I. SEV4 

RANGE SEC. 
NEl/4 NW 1

/" SW 1/4 SElf4 NElj~ NWV" SW1
/4 SElf" NEV. NW1f" SW1f" SE'!" NEt/, NWlJ4 SWV" SE'/" 

Total number of acres to be irrigated 

Describe any other water rights used for the same purpose as described above. 

13-0028 

13-0027; 

TOTALS 

-

5. Drawa map indicating the new point(s) of diversion and/or the new land to be irrigated. Show clearly the 

land involved by section, township and range number. 

--- --- --- --- --- --- --- -- --- --- --- --- --- ---
I 
I 
I 

I 
\ I 
I 

SCALE: 2 inches equal 1 mile. Draw plan in ink. 

I 
I 
I 



D. REMARKS 
See attached 

I hereby assert that no one will be injured by such change and that the change does not constitute an enlargement 

in use of the original right. The information contained in this application is true to the best of my knowledge. 

I understand that any willful! misrepresentations made in this application may result in voiding its approval. 

Subscribed and sworn to before me this __ -I'-",,-_day of __ ----'~;..:IL...L...!::.="-l..L.=r------

My commission expi res ---:7~"7I-~::J.L!~o=..-------

ACTION OF THE DIRECTOR, DEPARTMENT OF WATER RESOURCES 

This is to certify that I have examined Application for Transfer of Water Rights No. _________________ _ 

and said application is hereby __________ , subject to the following limitations and conditions: 

Witness my hand this ____ day of _________________ , 19 __ _ 

FOR DEPARTMENT USE ONLY 

Received by _'---'--__ _ Protest fi I ed by ..-..+.....=_~~~--.:.""_----' __ ____'=_= __ 

Prelim. check by -'--.::. __ 

Re~im~~ ~ D~~~~~ __ ~~~ _______________________ _ 

Published in '1h.f 'e~;C£TOIV C/.j/·u;/v Copies of protest forwarded by ---'=-=____' _____ _ 

Pub.dates~~~~~-~~~~-------- Hearing held by ______ Date _____ _ 

Watermaster recommendation requested on '..J..t:.-'-'---== Recommended for denial 

~L.!---4",;.i...L.l'--______ rec'd. ..:......::.......:. __ ---" ___ _ by.~~ __________________ _ 



ATTACHMENT 

The water right claimed by the City of Preston, Idaho, 
is contained in that agreement of February 27, 1920, between 
Cub River Irrigation Company and the City of Preston in 
which the City was granted by the Irrigation Company the 
right to use at all times 1/18 of the waters of Cub River to 
which the Irrigation Company was entitled to use under its 
primary right. The Irrigation Company is entitled to 45 cfs 
of water under its primary right and, pursuant to the 
decree, 12 cfs of water for culinary purposes during the 
winter months from November 1 to April 1. Consequently, the 
City is entitled to 2.5 cfs of water during the entire year, 
that being 1/18 of the Cub River Irrigation Company's 
primary right. Water has been diverted pursuant to this 
right from Bergquist Springs for more than 50 years through 
the Preston City water line. 



BEEMAN & ASSOCIATES, P.C. 

Josephine P. Beeman 
jbeeman@micron.net 

Deborah E. Nelson 
debnelson@micron.net 

Glen Saxton 

Counselors and Attorneys at Law 

409 West Jefferson Street 
Boise, Idaho 83702 

February 12, 2002 

Idaho Department of Water Resources 
1301 North Orchard Street 
Boise,ID 83706 

Re: City of Preston / Petitions for Reconsideration 
Our File No. 1777 

Dear Glen: 

ECEIVED 

FEB 14 2002 

Telephone 
(208) 331-0950 

Facsimile 
(208) 331-0954 

We have received the responses of Preston-Whitney Irrigation Company and the Cub 
River Irrigation Company to the City of Preston's Petitions for Reconsideration. I am not aware 
that any formal reply is required, but I would expect that the responses will be included in the 
City's continuing work with JeffPeppersack at the IDWR state office in Boise. It is also the 
City's intent to work directly with Kent Foster and Randy Budge during this process. At present, 
the City is focused on providing historical documents to IDWR on the issue of whether a 
diverted volume should apply to the water purchased by the City in its 1920 Agreement with Cub 
River Irrigation Company. 

I plan next to meet with JeffPeppersack the first part of March after I return from my 
out-of-town work through the end of February. 

JPB:ja 
cc: Clyde Nelson 

Kent Foster 
Randy Budge 

Z:\1777\5188 

Sincerely, 

BEEMAN & ASSOCIATES, P.e. 

~ 
hine P. Beeman 



LOUIS F. RACINE, JR. 
WILLIAM D. OLSON 
W. MARCUS W. NYE 
RANDALL C. BUDGE 
JOHN A. BAILEY, JR. 
JOHN R. GOODELL 
JOHN B. INGELSTROM 
DANIEL C. GREEN 
BRENT O. ROCHE 
KIRK B. HADLEY 
FRED J. LEWIS 
MITCHELL W. BROWN 
ERIC S. HUNN 
DAVID E. ALEXANDER 
LISA M. CHRISTON 
RICHARD A. HEARN, M.D. 
ERIC L. OLSEN 
LANE V. ERICKSON 
PATRICK N. GEORGE 
SCOTT J. SMITH 

Glen Saxton 

LAW OFFICES OF 

RACINE, OLSON, NYE, BUDGE & BAILEY 
CHARTERED 

CENTER PLAZA-CORNER FIRST & CENTER 
POST OFFICE BOX 1391 

POCATELLO, IDAHO 83204-1391 

TELEPHONE (208) 232-6101 
FACSIMILE (208) 232-6109 

SENDER'S E-MAIL ADDRESS:rcb@racinelaw.net 

February 4, 2002 

Idaho Department of Water Resources 
l301 N. Orchard Street 
Boise, Idaho 83706 

Re: Transfer Nos. 65416, 65886, 68302 
Water Right Nos. 13-00026C, 13-00026D, 13-00034A, 13-00034B 
City of Preston - Preston Whitney Irrigation Company -
Cub River Irrigation Company 

Dear Mr. Saxton: 

ECEIYED 

fEB - 62002 

BOISE OFFICE 

CONRAD J. AIKEN 

ta, SOUTH CAPITOL 
BOULEVARD 

U.S, BANK PLAZA, SUITE 202 
BOISE, IDAHO 83702 

TELEPHONE: (208) 39S~0011 

FACSIMILE: (208) 433~0167 

Please consider this letter Cub River Irrigation Company's response to the Petition for 
Reconsideration of the City of Preston in the above-entitled matters. 

Cub River concurs with and adopts by reference the responses filed in behalf of Preston­
Whitney Irrigation Company to the Petition for Reconsideration of the City of Preston. 

RCB:rr 
cc: Josephine Beeman 

Clyde G. Nelson 
Kent Foster 
Reagan Wheeler 
Gale Moser 



Law Offices 

HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 

KENT W FOSTER 
ROBERT E. FARNAM 
WILLIAM D. FALER 
CHARLES A HOMER 
GARY L. MEIKLE 
DONALD L. HARRIS 
DALE W. STORER 
MARIE T. TYLER 
ROBERT M. FOLLETT 
FREDERICK.I. HAHN. III 
KARL R. DECKER 
THEL W. CASPER 
SHAN B. PERRY 
AMELIA A. SHEETS 

US BANK BUILDING 
330 SHOUP A VENUE. THIRD FLOOR 

P.O. BOX 50130 
IDAHO FALLS. IDAHO 83405 

TE (208) 523-0620 
FACSIMILE (208) 523-9518 

E-MAIL KFOSTER@HOLDENLEGAL.COM 

January 7, 2002 

Idaho Department of Water Resources 
1301 N. Orchard Street 
P.O. Box 83720 
Boise, Idaho 83720-0098 

RE: Transfer No. 65416,65886,68302 

Dear Ladies and Gentlemen: 

Arthur W. Holden 
( 1877-19(7) 

RobeI1 B. Holden 
(1911-1971 ) 

TeITY L. Crapo 
( 1939-1982) 

William S. Holden 
( 1907-1988) 

Of Counsel 
Fred J. Hahn 

Enclosed for flling in the above referenced matters are responses in behalf of Preston­
Whitney Irrigation Company to the Petitions for Reconsideration of the City of Preston. 

Cc: Josephine Beeman 
Clyde G. Nelson 
Randall C. Budge 
Carl Swainston 

G \WPDATAIKWFln06 PRESTON WHITNEY IRRlGAT COIIDWR Itrwpd bfc 

Very truly yours, 

~~ 
Kent W. Foster 



Kent W. Foster ISB No. 1198 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c. 
330 Shoup Avenue, Third Floor 
P.O. Box 50130 
Idaho Falls, Idaho 83405 
Telephone: 208-523-0620 
Facsimile: 208-523-9518 

Attorneys for Preston-Whitney Irrigation Company 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF WATER 
RIGHT NO. 13-00026C, 
AS MODIFIED BY TRANSFER NOS. 
65886 AND 65416 

Water Right No. 13-00026C 

PRESTON- WHITNEY 
IRRIGATION COMPANY'S 

RESPONSE TO CITY OF 
PRESTON'S PETITION FOR 

RECONSIDERA TION 

The Preston-Whitney Irrigation Company hereby responds to the Petition for 

Reconsideration of the City of Preston in the above entitled matter as follows: 

Under paragraph two of the City's Petition for Reconsideration, Preston Whitney 

questions the reference to "the non-consumptive nature of the municipal use." 

With respect to the statement in paragraph number three of the Petition for 

Reconsideration, Preston-Whitney wishes only to express its belief that there is substantial 

need for accurate measurements. 



Throughout the Petition For Reconsideration, the references to "Bergquist Springs" 

imply there is more than one spring, but the officers and directors of Preston-Whitney have 

always understood that there is just one "Bergquist Spring" and not plural springs. 

In paragraph six of the City's Petition tor Reconsideration, there is a reference to a 

water right no. "36-00026C." We assume that reference should be to Basin 13 rather than 

36. 

With respect to paragraph number seven of the Petition for Reconsideration, the 

officers and directors of Preston- Whitney do not perceive a need tor mentioning the City's 

hydropower plant the Preston-Whitney Irrigation Company reservoir system, or the lands 

within the Preston-Whitney Irrigation Company. 

Dated this 7 11r day of January, 2002. 

Holden. Kidwell, Hahn & Crapo, P.L.L.c. 

Kent W. Foster 

2 PRESTON- WHITNEY IRRIGATION COMPANY'S RESPONSE TO ClTY OF PRESTON'S PETITION 

FOR RECONSlDERA TION 



CERTIFICATE OF SERVICE 

I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and 

with my office in Idaho Falls, Idaho; that I served a copy ofthe following described pleading 

or document on the attorneys listed below by hand delivering, by mailing or by facsimile, 

with the correct postage thereon, a true and correct copy thereof. 

DOCUMENT SERVED: PRESTON-WHITNEY IRRIGATION COMPANY'S 
RESPONSE TO CITY OF PRESTON'S PETITION FOR 

RECONSIDERA TION 

ATTORNEYS AND OTHERS SERV ED: 

Glen Saxton 
Idaho Department of Water Resources 
l301 North Orchard Street 
Boise,ID 83706 

Randall C. Budge 
Racine Olson Nye Cooper & Budge 
P.O. Box 1391 
Pocatello, Idaho 83204- l391 

Clyde G. Nelson 
City Attorney 
P.O. Box 797 
Soda Springs, Idaho 83276 

Josephine P. Beeman 
Beeman & Associates, P.C. 
409 West JelIerson Street 
Boise, Idaho 83702 

Dated: _-+I--f/~7Lt/L10~2 ____ _ 
/ / 

[First Class Mail] 

[First Class Mail} 

[First Class Mail] 

[First Class Mail} 

Kent . Foster 

PRESTON- WHITNEY IRRIGATION COMPANY'S RESPONSE TO CITY OF PRESTON'S PE-(rnON 
FOR RECONSIDERATION 



State of Id .0 

DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098 
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us 

December 4, 2001 

JOSEPHINE P BEEMAN 
BEEMAN & ASSOCIATES P C 
409 W JEFFERSON ST 
BOISE ID 83702 

RE: Order In the Matter of Transfer Nos. 65416, 65886 & 68302 

Dear Water Right Holder(s): 

DIRK KEMPTHORNE 
Governor 

KARL J. DREHER 
Director 

Enclosed please find Order Granting Petitions for Reconsideration issued 

by the department in reference to the above listed information. 

If you have any questions regarding this matter, please call me at 327-7940. 

Sincerely, 

JJ!df::t::anager 
Water Right Permits Section 

JP:klt 

Enclosure 

cc: City of Preston 
Kent W. Foster, Holden Kidwell 
Randall C. Budge, Racine Olson Nye Cooper & Budge 
Clyde G. Nelson, City Attorney, Soda Springs 
Cub River Irrigation Co. 



BEEMAN & ASSOCIATES, P.C. 

Josephine P. Beeman 

Deborah E. Nelson 
dcbnclson(G)l1licron.nct 

JeffPeppersack 

Counselors and Attorneys at Law 
409 West Jefferson Street 

Boise, Idaho 83702 

November 27, 2001 

Idaho Department of Water Resources 
1301 North Orchard Street 
Boise, ID 83706 

Re: City of Preston / Petitions for Reconsideration 
Our File No. 1777 

Dear Jeff: 

Telephone 
(208) 331-0950 

Facsimile 
(208) 331-0954 

Enclosed are four original Petitions for Reconsideration filed on behalf of the City of 
Preston, regarding Water Right Nos. 13-00026C, 13-00026D, 13-00034A, and 13-00034B. We 
faxed these same four Petitions at the end of the day on Tuesday, November 27,2001. Jean 
Masi helped us and may have already provided you with the faxes. Due to a problem with our 
fax machine, some of the pages sent to IDWR transmitted slowly and were illegible. Jean was 
courteous enough to inform us which pages to resend. Please let us know if the time of arrival 
for any of the original or resent documents is an issue that needs to be discussed. 

JPB:ja 
Enclosures 
D:\1777\5123 

Sincerely, 

BEEMAN & ASSOCIATES, P.C. 

~~ 



Josephine P. Beeman 
BEEMAN & ASSOCIATES, P.C. 
409 West Jefferson Street 
Boise, ID 83702 
Phone: (208) 331-0950 
Fax: (208) 331-0954 
Idaho State Bar No: 1806 

Attorneys for City of Preston 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF WATER 
RIGHT NO. 13-00026C, 

Water Right No. 13-00026C 

~DI 

AS MODIFIED BY TRANSFER NOS. 
65886 and 65416 

CITY OF PRESTON'S PETITION 
FOR RECONSIDERATION 

The City of Preston respectfully submits the following Petition for Reconsideration 

regarding Transfer Approval Nos. 65886 and 65416, dated November 9,2001, for water right no. 

13-00026C. The approved transfers are preliminary orders and the Petition is filed pursuant to 

Rule 730, IDAPA 37.01.01. 

The City seeks clarification and revision of the following terms and conditions in these 

transfers. 

Transfer 65886 

1. Pursuant to a February 1920 agreement, the City of Preston purchased what is 

now water right no. 13-00026C from the Cub River Irrigation Company. Approved Transfer 

65886 lists this water right in the name of the Cub River Irrigation Company. The City of Preston 

should be the named owner. 

2. The City of Preston is entitled to 1/18th of the Cub River Irrigation Company's 

primary right, up to 2.5 cfs, under water right no. 13-00026C. The diverted volume limit of356 

AF for the irrigation season would reduce the City's historic diversions (since the 1920's) by as 

much as 66%. It is not apparent that the diverted volume is appropriate given the historic use and 
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the nonconsumptive nature of the municipal use. Also, there is no indication that the diverted 

volume is necessary to prevent injury or expansion from the transfer. 

3. The point of diversion was not specified in the decree upon which the original right 

is based, and the original point of diversion on the Cub River is believed to be downstream of the 

confluence with Bergquist Springs. This puts in doubt Condition No.5, which states, "Prior to 

diversion of water under this approval, the right holder shall provide a means of measurement 

acceptable to the watermaster for measuring the flow in Cub River at the original point of 

diversion. " 

4. The word "municipal" should be added to Condition NO.7 as follows: "Place of 

use is located within the City of Preston and surrounding municipal service area." This will clarify 

that the service area is for the City of Preston and not for the Cub River Irrigation Company. 

5. The legal description of Bergquist Springs needs to be consistent. Transfers for 

three water rights at issue (nos. 13-00026C, 13-00026D, and 13-00034A) identify the following 

10-acre tract as the point of diversion for Bergquist Springs: SENENE Sec. 10, T15S R41E, 

Franklin County. Water right no. 13-00034B lists two 40-acre tracts as the points of diversion for 

Bergquist Springs: (1) NENE Sec. 10, T15S R41E, Franklin County (the lO-acre tract for 13-

00026D, 13-00034A, and 13-00026C is within this 40-acre tract) and (2) NWNW Sec. 11 T15S, 

R41E, Franklin County. 

6. Condition for Approval No.1 on Transfer 65416 provides, "Right 13-26C is 

authorized diversion of7/100ths of stream in excess of high water right up to a maximum of8.90 

cfs when combined with primary right of2.5 cfs." This condition is not included with the 

approval for 36-00026C in Transfer 65886. 

7. The City of Preston's transfer application included purposes of use and places of 

use not addressed in the transfer approval for 13-00026C. Specifically, the City's application on 

13-00026C includes the following purposes during the irrigation season: hydropower, irrigation 

storage, irrigation from storage, and irrigation. The City's application on 13-00026C also 

included in the place of use the City'S hydropower plant, the Preston-Whitney Irrigation Company 

reservoir system, and the lands within the Preston-Whitney Irrigation Company which can be 

lawfully irrigated under its water rights. The January 12, 1998 Agreement among the City of 
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Preston, the Cub River Irrigation District, and the Preston-Whitney Irrigation Company regarding 

the municipal water rights for the City of Preston states: "All parties agree to support the 

approval of these transfers before the Idaho Department of Water Resources and in any 

subsequent court review of the transfers." (Agreement, p. 5). IDWR has provided no explanation 

why the transfer approvals list only "municipal use" and uniformly describe the place of use 

without mention of the City's hydropower plant, the Preston-Whitney Irrigation Company's 

reservoir system, or the lands within the Preston-Whitney Irrigation Company. 

RESPECTFULLY SUBMITTED this 27th day of November, 2001. 

BEEMAN & ASSOCIATES, P.e. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 27ili day of November, 2001, I caused a true copy of 
the foregoing CITY OF PRESTON'S PETITION FOR RECONSIDERATION to be served 
on the following: 

Original (via fax): 

Glen Saxton 
Idaho Department of Water Resources 
1301 North Orchard Street 
Boise, ID 83706 

Copies (via U.S. Mail): 

Kent W. Foster, Esq. 
Holden Kidwell 
P. O. Box 50130 
Idaho Falls, ID 83405-0130 

Randall C. Budge, Esq. 
Racine Olson Nye Cooper & Budge 
P.O. Box 1391 
Pocatello, Idaho 83204-1391 

Clyde G. Nelson 
City Attorney 
P.O. Box 797 
Soda Spring, ID 83276 

Z:\1777\S116 
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State of IL.«bo 

DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098 
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us 

DIRK KEMPTHORNE 
Governor 

November 13, 2001 KARL J. DREHER 

CITY OF PRESTON 
70WONEIDA 
PRESTON ID 83263 

CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 83420 

RE: Transfer No.: 65886 - Water Right 13-26C - Transfer Approval Notice 

Dear Water Right Holder(s): 

The Department of Water Resources has issued the enclosed approved Transfer of 
Water Right(s). Please be sure to thoroughly review the conditions of approval and 
remarks listed on the approval document. 

Director 

The Transfer of Water Right(s) is a PRELIMINARY ORDER issued by the Department 
pursuant to section 67-5243, Idaho Code. It can and will become a final order without 
further action by the Department unless the APPLICANT petitions for reconsideration 
or files an exception and/or brief within fourteen (14) days of the service date as 
described in the enclosed information sheet. 

ANY PERSON aggrieved by any decision, determination, order or action of the 
Department and who has not previously been afforded an opportunity for a hearing on 
the matter may request a hearing pursuant to section 42-1701A(3), Idaho Code. A 
written petition contesting the action of the Department and requesting a hearing shall 
be filed within fifteen (15) days after receipt of the denial or conditional approval. 

Please note that water right owners are required to report any change of water right 
ownership and/or mailing address to the Department within 120 days of the change. 
Failure to report these changes could result in a $100 late filing fee. Contact any office 
of the Department or visit the Department's home page on the Internet to obtain the 
proper forms and instructions. 

If you have any questions, please contact me at 208-327-7940. 

Sincerely, 

C:>CUl~ ..-8 .-M.ft~ 
6Yl Jeff Peppersack, Manager 

Water Rights Permits Section 

JP:klt 

Enclosure( s) 



CERTIFICATE OF MAILING 

I hereby certify that on November 13, 2001 I mailed a true and correct copy, postage 
prepaid, of the foregoing TRANSFER APPROVAL to the person(s) listed below: 

RE: TRANSFER NO. 65886 - WATER RIGHT 13-26C 

CITY OF PRESTON 
70 W ONEIDA 
PRESTON ID 83263 

CUB RIVER IRRIGATION CO 
PO BOX 215 
LEWISTON UT 84320 

"~.~ Kari Lynn Townsend 
Secretary 



EXPLANATORY INFORMATION 
TO ACCOMPANY A 

PRELIMINARY ORDER 

The accompanying order or approved document is a "Preliminary Order" issued by the 
department pursuant to section 67-5243, Idaho Code. It can and will become a final order 
without further action of the Department of Water Resources (department) unless a party 
petitions for reconsideration, files an exception and brief, or requests a hearing as further 
described below: 

PETITION FOR RECONSIDERATION 

Any party may file a petition for reconsideration of a preliminary order with the department 
within fourteen (14) days of the service date of this order. The department will act on a petition 
for reconsideration within twenty-one (21) days of its receipt, or the petition will be considered 
denied by operation of law. See Section 67-5243(3) Idaho Code. 

EXCEPTIONS AND BRIEFS 

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service 
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure 
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary 
order, any party may in writing support or take exceptions to any part of a preliminary order and 
may file briefs in support of the party's position on any issue in the proceeding with the Director. 
Otherwise, this preliminary order will become a final order of the agency. 

REQUEST FOR HEARING 

Unless a right to a hearing before the department or the Idaho Water Resource Board 
(Board) is otherwise provided by statute, any person aggrieved by any final decision, 
determination, order or action of the Director of the department and who has not previously been 
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section 42-
1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting a 
hearing shall be filed within fifteen (15) days after receipt of the denial or conditional approval. 

ORAL ARGUMENT 

If the Director grants a petition to review the preliminary order, the Director shall allow all 
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and 
may schedule oral argument in the matter before issuing a final order. If oral arguments are to 
be heard, the Director will within a reasonable time period notify each party of the place, date and 
hour for the argument of the case. Unless the Director orders otherwise, all oral arguments will 
be heard in Boise, Idaho. 

CERTIFICATE OF SERVICE 

All exceptions, briefs, requests for oral argument and any other matters filed with the 
Director in connection with the preliminary order shall be served on all other parties to the 
proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of Procedure 
302 and 303). 
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FINAL ORDER 

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs, 
oral argument or response to briefs, whichever is later, unless waived by the parties or for good 
cause shown. The Director may remand the matter for further evidentiary hearings if further 
factual development of the record is necessary before issuing a final order. The department will 
serve a copy of the final order on all parties of record. 

Section 67-5246(5), Idaho Code, provides as follows: 

Unless a different date is stated in a final order, the order is effective fourteen (14) 
days after its issuance if a party has not filed a petition for reconsideration. If a 
party has filed a petition for reconsideration with the agency head, the final order 
becomes effective when: 

(a) the petition for reconsideration is disposed of; or 
(b) the petition is deemed denied because the agency head did 

not dispose of the petition within twenty-one (21) days. 

APPEAL OF FINAL ORDER TO DISTRICT COURT 

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order becomes 
final, any party aggrieved by the final order or orders previously issued in this case may appeal 
the final order and all previously issued orders in this case to district court by filing a petition in 
the district court of the county in which: 

I. A hearing was held, 
ii. The final agency action was taken, 
iii. The party seeking review of the order resides, or 
iv. The real property or personal property that was the subject of the agency action is 

located. 

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming 
final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself 
stay the effectiveness or enforcement of the order under appeal. 
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State of It-abo 

DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098 
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us 

November 13, 2001 

CONAN FOSTER 
ASSISTANT WATERMASTER 
1508 S 2400 E 
PRESTON 10 83263 

RE: TRANSFER OF WATER RIGHTS 13-26C (Transfer 65886) 

Dear Conan: 

DIRK KEMPTHORNE 
Governor 

KARL J. DREHER 
Director 

Enclosed is a copy of the recently approved Transfer of Water Right for the 

above referenced water right (Transfer 65886) in the name of Cub River Irrigation 

Co. 

If you have any questions, please call me at 208-327-7940. 

Sincerely, 

~Jl~.~ 
1(f'\ Jeff Peppersack, Manager 
t) Water Right Permits Section 

JP:klt 

Enclosure 



State of Iuaho 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, Boise, ID 83706 - P.O. Box 83720, Boise, ID 83720-0098 
Phone: (208) 327-7900 Fax: (208) 327-7866 Web Site: www.idwr.state.id.us 

October 24,2001 

City of Preston 
70 W Oneida 
Preston, ID 83263 

Cub River Irrigation Co. 
P.O. Box 215 
Lewiston, UT 84320 

Kent Foster 

DIRK KEMPTHORNE 
Governor 

KARL J. DREHER 
Director 

Josephine Beeman 
409 W. Jefferson 
Boise, ID 83702 

Randall Budge 
P.O. Box 1391 

Preston-Whitney Irrigation Co 
P.O. Box 50130 

Pocatello, ID 83204-1391 Idaho Falls, ID 83405 

RE: Draft Transfer Approvals 
Transfer 4596 renumbered to 68302, City of Preston 
Transfer 2753 renumbered to 65416, Cub River Irrigation Co. 
Transfer 3223 renumbered to 65886, City of Preston 

Dear Interested Parties: 

Final review of the above referenced transfers has been completed and draft approvals 
prepared. Copies have been sent to you for comment before the transfers are forwarded 
for approval. Please respond within 14 days with any comments you may have regarding 
these transfer approvals. 

If you require additional information regarding this matter, please call me directly at (208) 
327-7943, e-mail meatpskaggs@idwr.state.id.us or contact me by mail, and I will be 
happy to assist you. 

Sincerely, 

~/tdk~'~F 
Pamela S. Skaggs 
Sr. Water Rights Agent 

Enclosures 



SPLIT 

TRANSFER REVIEW SHEET 
(05-01) 

DATE REVIEWED /IJ - a. 3-aept Q)< 

POD ~ ADD POD_ POU / PERIOD_ or NATURE / of USE 

ALL OF RIGHT(S) ~ater Right C=SRBA Claim R=SRBA Recommendation 

,vi I!) -,J£e. C. / / / / 
/ / / / / 
/ / / / / 
/ / / / / 

PART OF RIGHTS(S) (Unchanged) (Changed) 

/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 
/ to / / 

~ e.r d -e.c,r e. of 
Standard Volume 0.5'/a..5. Standard Season ~-I 

(l)~Priority ® __ use 

@ __ Source Q) __ P/D 

to H~-3~ 

(3) /Season/W61 (4) /Rate ® Volume 
-- ~&.,c.va .. <4-etP()· -- --

® __ P/U (9) -LProof/Owner (10) -.L,Map 

(ll)~Water District (12)~Pertinent Conditions 
WM/Rcvd I() -J.'f-1985 

(13)~Expansion 

W/limit-!> 

Conditions/Remarks 1)J-() B.D'1 J &43) W53. W'i'l W57) L)(,D To] mB 
I • > J I 

WRs for Update Comments ______ LNl.lA..:L--___________ _ 

Database Updated to Reflect Final Action /1- f-d-(501 ~ 
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L2a 

STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 

TRANSFER ANALYSIS SHEET 
RECEIVED 

FEB' 2 2000 

I N IT IAL REV lEW BY: --,-,~,-=E,:...:./-,71f--'-!....,----,C=--={A),-· --=-1 c-=J""---,,,-CI=--I.I_ Department of Water Resources 

1. Right number /f-O{)Z~ Applicant 

2. 

3. 

4. 

5. 

Type of right: ~ecree o License 0 Claim 

Purpose of transfer: ~ange point of diversion 0 Add diversion point(s) o Change place of use 

0"Other C6atI!JR I'" Petia" oj ~ 
Check .. Sho,dd ,r{'pled~ +- .L-

-7(j ~ -,Id: lIef I,-,J ~jll It/Y> 

a. ~Source ~iority 0 Amoun;\ ~pose 
b. ~~~riPtion of original point of diversion. 

o Description of original place of use. 

Amount of land &Ior water transferred: 

a. ~1I9f right. 

st.a~(d £, actd,'t"f'f..if 

On c.:1! c.ttavLJr ~k 
J1{t(urT" t:';C tlt:-e (fe, 

!J..yi.:cJ. aF UJ~) 

b. ~rt of right NOTE! Part B should be filled in only if part of the right is owned by the applicant). 

c. 

d. 

IZf 5Peck description of point(s) of diversion. 

rz{ Check description of place of use. 

/ c)(.tJ,v. iff1!..t.ffl P c=rmt'tJJ #e'1l 8V) 
"--~ 27, /920 <3()lecc;~e~r? 

e. wCheJ:k map (shows p.d. and p.u. after transfer). 

/' A ()J, ",-H ad! .'",e~s-teiit\ 0 f-
f. cY'Check for correct signature, notarization, and fee. pop 0 'J oj l.t '31..o....., 

~ "27, l'-lZO c.Vo ,c c"':-

~r- oc.J->V\-€·-t ltt ,(-> • 
~heck proof of ownership of right &Ior land from which water is transferred. 

h. 7check for expansion in use of right. Comments t!haYlJ€ il'1 pUi.,l./ (J/J.( 7b //eOtV'" roane! sku(c.f 

!'lot t:.al.{fe ihJ().VjJ d« to -tLe. Cka'uei !?Pdi4<IJ&tvJ in rCJ.k (/Vltl'lloe fIIec<'JJ('(vy- ~ C(fhc:4~~ 
. c __ ~ ( ccd od?'z ..... j 

I. ~eck for existing water rights from same source, on land water is being transferred to. 

Right number(s) 13 -Od27 ./tJ--oClZ8 

j. ~ use within a Watermaster District? ~s o No 

If yes, what district? ____ --=-1=3_-_A-O-__________ _ 

FINAL PROCESSING REVIEW BY: ________ _ 

1. Watermaster recommendation requested on 

2. Is transfer published correctly? 

3. Protest received? 

RECOMMENDED ACTION 

1. !Jl/Approve 

2. 0 Deny 

3. Conditions* 

~es 0 

uYVes 

No 

----""A-""CJc-/_/;:...../_-_f_.:5 __ Received on I (J/ c;? </-K5 
o No 

---------------------------------------------------------------

4. Date 

* All uses within Watermaster Districts require special conditions. 



State of Idahu 
DEPARTMENT OF WATER RESOURCES 
900 N. Skyline Dr., Suite A, Idaho F~Ils, Idaho 83402-1718 - (208) 525-7161- Fax (208) 525-7177 

EASTERN REGION 

February 16, 2000 

KENT FOSTER 
%PRESTON-WHTNEY IRRIGATION COIVIPANY 
PO BOX 50130 
IDAHO FALLS ID 83405 

RE: Withdrawal of protest on Application for Transfer No.: 3223 

Dear Protestants: 

DIRK KEMPTHORNE 
GOVERNOR 

KARL J. DREHER 
DIRECTOR 

This Department has received your withdrawal of protest against the application of City of 
Preston. This withdrawal was sent to us in 1998. This transfer is ready to be sent to our State 
Office in Boise for final approval. 

If you have any questions, please call our office. 

Sincerely, 

~~~ 
Water Rights Supervisor 

HWJ/sc 

~ Celebrating Our Centennial Year 0/ Service fo Idaho 1895-1995 ~ 
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JAt1-09-' 00 nOH 02: 26 ID: 

O~tober 20~ 1986 

City of Pref>ton 
t. ity Hall 
P l."t'st. OIl , IO K3'l63 

TEL t'--IO: 1=1029 P03 

\ii.:' ;,;I r E' h () J (1 i Ii n j Ii 0 U f' f 1 1 P. R t W (l l:if) P 1 j cat ion s r 0 f r. r' :::l r),::; f ;. r 
If U III b {J 1:' Ii! (J 1:3 - Q WI: 6 . q nth <) f t lH~ IC; flo ~" P P 1 i. c: ;) t jon 1-~ e ;;;) r I' y t h c~ 1'; ;;;!11n:" 

numher b"H-,;;"l~U th!,'y t)(1tl-, £:;i!"k to Ch;;)fH)!Ci rinhl !-'o. 13-[)OJ6 ,.h.lch 
\tI<3S dec('~(~d L.) tub Rl\~r Trrloatior'l CCmrHH1\ In tile r-0;':'~ ,·f Henrv 
i. Mcfwan -\"!?- rr~nklin Suqt:tt r(lmn3ny.· , . 

The; fir::; t iif n p 1 .i cat 1 () n. 1'1' h .i c h r f:: q U ~ ~ t.;! t h f~ t.!" a <'I " f ,." (' ,;". 1.'. f; n e f <3 

frorl' Cl)1:I River 1 Q Uw City'~ plpctilH-' fJrl F\err;Hiui"tt Sprin[Js. i.q 
CletuBll) a riqhL aeouJred through PlJreha;<;e from ':ub Fi'vf'r 
I r , i t"l;;i t j Q n i n 1 q 2 0 i":l n d t h t" n i:J P P .. 0 \- n d h y t. h p C (1 <J r t. >3 U I, 5 '" c t L n 
c r;: r- t. a 1 n r f~ l' f l' l' f11l:~ n l' f' f' Y t h f'i e it!. j n 1 9 'll.J • 

This ('iqht aPfh.'arJ'j to h;:., it'cl)rl'ltt::tJy dr·,,,,c:-rihed on th;~ 
BPplication. Fir,t. thA amount beinQ transFerrpd i~ not 2.50 erg 
but rather one eiohieenth (1/1B) of ihA flow of Cuh Ri~~r with H 

I'flBximum r!:lt.e or L.S!} cf;;::. Th.i~i right.is only ~-"lid D':'t,q"'('n P,pri) 
1 and Qctnh~r 31. not the full y~ar indJeHt~d in your 
eppljcation. 8ased UpOIl the rlQht~ fJ/"anLerj by t.h[~ Cuh Rher 
Decree. the City could poaslhly claim up to Q.6' cfp under ri~ht 
n tiff! h t:;r 1 J - 0 0 J 4 w h 1 (' h ~f C til d b f~ f' n e - e 1. (l h t F, e fl t h 'i F r h!,: 1 7 • [J c Ls 
decreed to C'ul:-, Ri'l-I"'r Irrjnation's fot· cLlJin.n-y. ,:iomestic. flnd 
stock"eter purp0Ses during the non-irrioation ~p.snn. 

I tis I,W run d e r ~ tan dIn ~l the t t Ii e. r 'Ul S Nl t h l': r i t Y (l f 
P:e ,..; $ t (; n i n j t j, ate d the s e l r B 11!3 fer 3 waS t. 0 h r-l" '" iJ n a d e co u ate \.J & t f:" r 
supply for t.lll: Cil.ylf; hydropower- prC'ject. It. thc:'re~'orE'. ar;p"Car", 
that the appJ ieat. ion should indicate 8 charloe in natUrt' of use 
from irrIgation to hydropower. 



JRN-09-' 00 r'10t'i 02: 27 ID: 

Cit), ,.if Presten 
Octoher 20. 1986 
PatH~ 2 

TEL t'iO: j:j029 P04 

The second app.llcati()n. which !'eoue$ts tn" tr£!f\prf'r or 2.82 l.:fs 
f r (J III ell b R J ve r t i) B ~ r (j (] U .i t, t S P l; i fHJ S. r f: r Jr'7 c t s t h r) E f'\ r n r t. j (I m; 0 f 
rJght 13-0026 the City hR~ purehs8ed ft0m jndivi~unJ8 within the 
Cuh River lrrl~BtiDn C0mpany. Whil~ it eppefirs lhot Cuh Ri~et 
ri0 h ts ~erG exchHnq0d for ~hBres of etock in Preston-Whitney 
IrrJgstjon Company, we have no indIcation that this agreement was 
e \ {., reo !ll:HHn Q t f: d i;' CHi f 1 n (J n (l ide n 1. i f 1 f.' a t 1 {l n 0 f the 1 and f: f l' (! III 
\-/hJch t.he r:vh Ril.fH' I-H.J!Jll' wil.l b~ ['~HllO\8CI in your application. 
Again, it i3~;IH~ol:~> t.hi.!'< .intent 'Jf this a~)p.licAtjon i9 to chan!}e the 
na!.tJl'p ilf' t.lH" lIsn "f tlIHE.':' ['l~Jl"IUl from IrrlC;i:.Ir.illn to power 
pUI"PI.'H~E • 

it h! Illy (:'(1J'lt:JtH;iOfl, !"ront ouf nni(OH1. that these Bpplic8tion~ 
wl11 t'l)clIll'H amenOllwllt bufor,:: they can f'ec'~i"e further 
p r (; c e ~ 5 ill t.J • J f J' U U II 8 'H~ 81i Y q u Cl g t ion S t-l b 0 III the n n: e ~ iHII' Y 
c! nHl C} (, f1 P j e e ~3 f' f ,~ ~ i r ref' t, (1 C C', n t f,i C t III t" • 

RDNALD D. CARLSQN 
EUf_tl~rn Re91or'iaJ SuP"'r.-\-.L'~o;: 

R{1C 1 C'y/ 



BEElv1AN & HOFSTETTER, P.C. 
Counselors and Attorneys at Law 

608 West Franklin Street 
P. O. Box 1427 

Josephine P. Beeman 
Dana L. Hofstetter 

Boise, Idaho 83701-1427 

August 27, 1998 

Mr. Harold Jones 
Idaho Department of Water Resources 
900 North Skyline Drive, Suite A 
Idaho Falls, ID 83402 

Telephone: (208) 388-8900 
Facsimile: (208) 388-8400 
E-mail: beehof@micron.net 

Re: Agreement Among the City of Preston, the Cub River Irrigation Company, 
and the Preston-Whitney Irrigation Company Regarding the Municipal 
Water Rights for the City of Preston 

Dear Skip: 

I enclose an agreement signed by the City of Preston, the Cub River Irrigation 
Company, and the Preston-Whitney Irrigation Company which affects three pending 
transfers on the Cub River: 2753 (in the name of the Cub River Irrigation Company), 
3223 (in the name of the City of Preston), and 4596 (in the name of the City of Preston). 

As part of the agreement, the City of Preston, the Cub River Irrigation Company, 
and the Preston-Whitney Irrigation Company agree to support approval of these transfers 
before the Idaho Department of Water Resources and in any subsequent court review of 
the transfers. 

We would anticipate that the agreement will facilitate the approval of the transfers 
in accordance with Idaho Code § 42-222. I know that Randy Budge, Kent Foster, or I 
would be willing to answer any questions that you may have. 

JPB:ja 
Enclosure 
cc wlo enc: Mayor Heusser (City of Preston) 

Clyde Nelson (City of Preston) 
Randy Budge (Cub River) 
Kent Foster (Preston-Whitney) 

D:\177712349 

Sincerely, 

BEEMAN & HOFSTETTER, P.e. 

£~ 
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AGREEMENT .4.MONG THE CITY OF PRESTON, 

THE CUB RIVER IRRIGATION COMPANY, AND THE PRESTON-WHITNEY 
IRRIGATION COMPANY REGARDING THE MUNICIPAL 

WATER RIGHTS FOR THE CITY OF PRESTON 

----
This agreement reports the results of negotiations and set"s forth the settlement agreement 

among the City of Preston, the Cub River Irrigation Company and the Preston-Whitney Irrigation 

Company arising from municipal water use by the City of Preston, Idaho. 

In 1983 and 1984, the City of Preston (the "City") applied to the Idaho Department of 

Water Resources, ("ID\VR") to confinn changes in points of diversion and nature of use for three 

li"'!unicipal water rights. A transfer application initiates an adn1inistrative process for the approval 

of a change in point of diversion, place of use, or nature of use of an existing water right. 

The City has also sought to increase its municipal water supply by purchasing stock from 

the Cub River Inigation Company and the Preston· "Whitney Irrigation Company ("Preston­

\\t11itney"), and in 1982, Cub River Irrigation Company applied to ID"\¥R to confinn changes in 

points of diversion and nature of use for 65,5 shares of Cub River Irrigation Company stock 

purchased by the City to be diverted at Bergquist Springs. In 1995, Cub River Irrigation 

Company refiled its transfer applications to reflect that the City has purchased a total of96V4 

shares, Preston-Whitney has protested the City's and Cub River Irrigation Company's transfer 

applications. 

CITY OF PRESTON MUNICIPAL \VATER RIGHTS 

The City of Preston, the Cub River Irrigation Company, and the Preston-Whitney 

Irrigation Company hereby agree as fallows respecting the proposed transfers as they relate to 

the municipal needs of the City of Preston during the irrigation and non-irrigation seasons. 

Municipal Rights During the Irrigation Season (Aprill - October 31): 

The City of Preston's municipal water rights during the irrigation season include: 

1. 1 cfs from Ranger Springs with priority date or 1879, all of which is legally diverted from 

Bergquist Spring. Since the 1 cfs with priority date 1879 comes from I efs of the Cub 

River decreed to Elmer S. MelTill (.67 efs) and Caroline Allred (.33 cfs), the flow at 

Ranger Springs does not limit the right. The Merrill and Allred rights from the Cub 
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River were transferred to the City in 1920 at which time the City of Preston was diverting 

from Ranger Springs. The source of the Merrill and Allred decreed water rights is the 

Cub River. This 1 efs water right has a senior priority date to any rights held by others on 

the Cub River, including the Cub River Irrigation Company and the Preston-Whitney 

Inigation Company. 

2. All of the flows of Birch Spring with a priority date of 1882, all of which is also legally 

diverted from Bergquist Springs. Birch Spring flows directly into the Preston-Whitney 

canal. The Cub River watermaster measures the flow at Birch Springs on a year round 

basis and accounts for that flow at the City's Bergquist Spring diversion. 

3, One-eighteenth of the primary right of the Cub River Irrigation Company (water right No. 

13-00026 for 45 efs with a priority date of 1880) up to 2.5 efs is owned by the City in 

accordance with the February 1920 Agreement bet\veen the City of Preston and the Cub 

River Irrigation Company. For many years, water under this right has been diverted by 

the City through its pipeline at Bergquist Spring which is a tributary of the Cub River. 

The approval of the City's pending transfer (No. 3223) would formally confinn the 

practice of diverting this portion of the Cub River Irrigation Company's water right No. 

13-00026 through the City's pipeline at Bergquist Spring. 

4. The City's proportionate share of the irrigation season rights of the Cub River lnigation 

Company's lights as represented by the shares of the Cub River Irrigation Company held 

by the City of Preston. At present, the City owns 96 and 1/4 shares of the Cub River 

Irrigation Company stock which would entitle it to a maximum diversion of 4.14 cfs. In 

times of shortage. the City's rate of diversion would be prorated based on its shares and 

the flow of the Cub River. The City'S point of diversion is Bergquist Springs and the 

water is delivered in accordance with the 1880 priority date of the Cub River Irrigatiot'l 

Company's primary irrigation .right (13-00026) from the Cub River. 

S. The City's proportionate share of the Cub River Irrigation Company's "excess of high 

waters right" described in the 1924 Henry R. McEwan v. Franklin County Sugar 

Company decree as represented by the shares of the Cub River Irriga.tion Company held 

by the City of Preston. At present, the City owns 96 and 114 shares which is 3.2% of the 

shares of the Cub River Irrigation Company. 

AGREEMENT, Pllge Z 
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Municipal Rights During the Non-irrigation Season (November 1 - Marcb 31) 

The City of Preston's municipal rights during the non-irrigation season include: 

1. 1.0 efs from Ranger Springs) year round, with priority date of 1879. This right is actually 

a Cub River right. as explained above. 

2. All ofthe flows of Bir.ch Spring with priority date of 1882. 

3. 2.5 cfs of right No. 13-00034 with priority date April 1. 1880. 

4. The right to divert .3 cfs of right No. 13-00034 with priority date: of April 1, 1880 based 

upon the City~s ownership 0[96 1/4 shares of stock in Cub River Irrigation Company. 

This right is diverted from Bergquist Springs. 

Oyerflow Into Glendale Reservoir and Foster Reservoir 

Water diverted at Bergquist Spring, but not used by the City for municipal purposes~ is 

rediverted to the Preston-Whitney reservoir system through the overflow structures below the 

City's hydropower plant into Glendale Reservoir and Foster Reservoir. Preston-Whitney 

Irrigation Company agrees that the City's diversion of water from Bergquist Springs and usc of 

said water for hydropower purposes as a sole use or as use in addition to municipal use does not 

adversely impact the water rights of the Preston-Whitney Inigation Company, so long as the 

water diverted in excess of the City's municipal use is delivered into the reservoirs of the 

Preston-\Vhitney Irrigation Company via the above described overflow structures. The Cub 

River Inigation Company agrees that the City'S diversion of water frOln Bergquist Springs and 

use of said water for hydropower purposes as a sole use or as use in addition to municipal use 

does not adversely impact the water rights of the Cub River Irrigation Compa11Y during the 11011-

irrigation season. 

The City of Preston shall maintain, repair and replace the existing pipeline and sl.ide iion) 

the City's hydropower facility into Glendale Reservoir and shall fix and maintain the existi!ig 

overflow from the City's storage tanks into Foster Reservoir and will haul in riprap to repair the 

channel frorn the overflow. If the City of Preston or the Preston-\vl1itney Irrigation Company 

wants to relocate either pipeline, each ought to first give notice to, consult with. and obtain the 

~onsem of the other and do the relocation or modification at its own expense. Beyond the point 

of discharge from rhe City's pipelines, the Preston-Whitney Irrigation Company shall be 
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responsible for maintenance, replacement and repair of any facilities of the Preston-Whitney 

Irrigation Company. 

MEASURING DEVICES FOR THE OVERFLO\V INTO GLENDALE 
RESERVOIR Al~D FOSTER RESERVOIR 

The cost of the instal1ation. repair or replacement of appropriate meters or measuring 

devices at the two overflow structures (into Glendale and Foster reservoirs) below the City power 

plant shall be borne equally by-the Cub River Irrigation Company, the Preston-Whitney 

Irrigation Company and the City of Preston. The City of Preston did install and will continue to 

bear all expenses related to the meter at the Albert Moser campground and the meters in the new 

and old chlorine houses. 

FORMATION OF ICE CAP 

The City has installed a valve upon its water pipeline from Bergquist Springs which 

serves the City's municipal system. During winter months, Preston-Whitney Irrigation Company 

rul'lS water through its canal to fonn an ice cap or to maintain an open tunnel within the ice which 

provides a channel for \Vater to be delivered to Preston-W11itney Irrigation Company' 5 reser'-'oirs 

for partial filling of those reservoirs prior to the time the entire canal is cleared of snow in the 

spring months. The City agrees that Preston-'Wbitney Irrigation Company canal shall be el1titled 

to have open said valve to allow water to flow into the Preston-\Vhitney Irrigation Company 

canal for 25 days during the winter months, consecutively or intermittently, or for such 

additional times as necessary depending on weather conditions or emergencies, for the pUI1lose 

of f0n11il1g an ice cap within the canal, subject to the following conditions: 

1. The opening, closing, and operation of said valve shall be made only by the Mayor and/or 

Public Works Director or other designee of the City of Preston upon written request of 

the Preston-Wliitney Irrigation Company. The watennaster may accompany the 

representative of the City of Preston. The opening and closing of said valve shall be 

accomplished in such a. mamer so as not to damage any portion of the City of Pres ron's 

pipeline or hydroelectric generating facilities. 

~: The flow from the valve shall be regulated by the City and the watennaster in such a 

manner as to most effectively accomplish the purposes stated above and shall be 
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restricted to an amount which will cause a minimum reduction in electrical generating 

production at the City's hydroelectric plant located upon the culinary pipeline which in 

tum will protect the structure and mechanics of the hydroelectric plant. 

3, The use of the valve shall be regulated by the City and the watennaster in such a n'lanner 

as to most effectively accomplish the purposes stated above and shall be restricted to the 

minimal number of days which will cause a minimum reduction in electrical generating 

production at the City's hydroelectric plant. 

STATUS OF WATER RIGHTS FOLLOWING APPROVAL OF CITY OF 
PRESTON AND CUB RIVER IRRIGATION COMP Ai"lY TRANSFERS 

Water Right No. 13-00026 in the amount of 45 cfs with priority date of April 1. 1880 is 

reduced by the 2.5 cfs under the City of Preston's transfer. 

~, y sq " Water Right No. 13·00034 in the amount of 12 cfs with a priority date of April 1 , 1880 is 

reduced by the 2.5 ers in the City of Preston's transfer and the 0.3 efs in the Cub River Irrigation 

Company's transfer. The remainder of Water Right No. 13-00034 (9.2 cfs) is forfeited for 

nonuse following the closure of the sugar company in 1968. 0.3 efs of Water Right No. 

13-00034 with a priority date of April!, 1880 is based upon the City's ownership of98-1 /4 

shares OfSfock in Cub River Irrigation Company. This right is diverted fronl Bergquist Springs. 

'VITHDRA W AL OF OBJECTIONS 

Preston-Whitney Irrigation Company agrees to withdraw its objections to the transfers of 

the water rights for the City of Preston and the Cub River Irrigation Company. The following 

table lists the water right and transfer numbers. All parties agree to support the approval of these 

transfers before the Idaho Department of Water Resources and in any subsequent court review of 

the transfers. 

Water Right Number and Original Source Transfer Number 

City of Preston 13-00026 1 Cub River 3223 

City of Preston 13·000341 Cub River 4596 

'Cub River Irrig. Co. 13·00026 / Cub River 2753 

Cub River Inig. Co. 13·000341 Cub River 2753 
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Tms AGREEMENT SHALL BE BINDING UPON THE HEIRS, SUCCESSORS 

AND ASSIGNS OF THE PARTIES HERETO. 

IN WITNESS WHEREOF, the p~ereto have set their hands and seals this 
/;(~ day of :];./1/.4(!Ur ' 1995.c..l~ 

ATTEST: 

ATTEST: 

AGREEMENT. Page 6 

M.fCRr> 
I.., ,Uv -, 

. ' -L 

~40V 1 320m 

CITY OF PRESTON, IDAHO 

By I"b.~ if MAYOR 

CUB RIVER IRRIGATION COMPANY 

PRESTON· WHITNEY IRRIGATION COMPANY 

Byt?(~ 
PRES E 



STATE OF IDAHO ) 
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COWlty of Franklin ) 
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v. 
By aputy 

. . FRANl<UN NTY. IDAHO 
On this 12th day of January, 1998, before mc, the undersIgned Notary Public, personally 

appeared Jay B. Heusser and Jerry C. Larsen, known to me to be the Mayor and City Clerk of the 
City of Preston, Idaho, whose names are subscribed to the foregoing instrument and acknowledged 
to me that they executed the same on behalf of said city. 

stATE OF IDAHO 

County of Franklin 

On this 12th day of January. 1998, before me, the undersigned Notary Public, personally 
appeared Gale C. Moser and Max M. Gilbert, known to me to be the President and Secretary of the 
Cub River Irrigation Company, whose names are subscribed to the foregoing instrument and 
acknowledged to me that they executed the same on behalf of said city. 

STATE. OF IDAHO 

County of Franklin 

1'f6TARY PUBLIC FOR IDAHO 
r(esiding at P/d~ 
Commission Expires ff ~ /- 2-0/ '1-

On this 12th day of January, 1998. before me. the undersigned Notary Public, personally 
appeared R. Carl Swainston and Maxine Waddoups, known to me to be the President and Secretary 
of the Preston-Whitney Irrigation Company, whose names are subscribed to the foresoing 
instrument and acknowledged to me that they executed the same on behalf of said city. 

• 
• d!\I777\1"60 
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13-0026, 13-0027, 13-0028 - City of Preston 

Ag Room, Frankllin County Courthouse, Preston, 1D 
Tuesday, No~ember 19, 1985 - 1:00 p.m. 

ROSTER OF ATTENDANCE 

He a r i n 9 0 f fie e r: ....-..-/3 ..:::..,.0 .<..:...i, -L1-~-/~2:..!O.e..ll"' .J;...' Ll'" _____ _ 
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Law Offices 

HOLD.t,l~, KIDWELL, HAHN & CRAPO, r.L.L.C. 

FREDJ.HAHN 
KENT W. FOSTER 
ROBERT E. FARNAM 
Wll...LIAM D. FALER 
STEPHEN E. MARTIN 
CHARLES A. HOMER 
GARY L. MEIKLE 
GAYLE A. SORENSON. P.A. 
DONALD L. HARRlS. P.A. 
DALE W. STORER 
MARIET. TYLER 
JOHN G. SIMMONS 
ROBERT M. FOLLETT 
FREDERICKJ. HAHN. III 

WEST ONE BANK BLDG. 
330 SHOUP A VENUE. THIRD FLOOR 

P.O. BOX 50130 
IDAHO FALLS. IDAHO 83405 

TELEPHONE (208) 523-0620 
TELEFAX (208) 523-9518 

November 14, 1995 

Bobby D. Fleenor, Hearing Officer 
IDAHO DEPARTMENT OF 

WATER RESOURCES 
1301 North Orchard Street 
Statehouse Mail 
Boise, Idaho 83720 

Re: Application for Transfer of City of Preston, No. 3223 

Dear Mr. Fleenor: 

Arthur W. Holden 
(1877-1967) 

Robert B. Holden 
(1911-1971) 

Terry L. Crapo 
(1939-1982) 

William S. Holden 
(1907-1988) 

RECEIVED 

NOV 1 6 1995 
Department of Water Resources 

Enclosed is a discovery request which encompasses interrogatories, requests for 
production of documents and a request for an order authorizing our expert to make an 
investigation and examination of the City of Preston's municipal water supply system. We 
have discussed this previously with counsel for the City of Preston but so far have not 
received any response. We thought perhaps it would be well to have a formal motion in the 
file which could potentially be discussed at the pre-hearing conference scheduled for 
December 12 in Pocatello. 

Enclosure 
pc. Josephine P. Beeman 

Randall C. Budge 
G IWPDATAIKWF\7206I1DWRII 14LTR:sjw 

Very truly yours, 

Kent W. Foster 



Kent W. Foster, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c. 
P.O. Box 50130 
330 Shoup Avenue, Third Floor 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-0620 
Telefax: (208) 523-9518 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION ) 
FOR TRANSFER NO. 3223 OF (FOR ) 
WATER RIGHT NO. 13-0026) IN THE ) 
NAME OF THE CITY OF PRESTON. ) 

------------------------------------------------------------~) 

INTERROGATORIES AND 
REQUESTS FOR PRODUCTION 

Protestant, Preston-Whitney Irrigation Company, requests that you answer the 

following interrogatories and produce copies of the documents requested herein within such 

time as may be permitted or directed by the hearing officer in this matter: 

1. State the name, address and position of the person providing the answers to 

these interrogatories. 

2. State whether applicant has a distribution map, or other document or 

documents, showing the municipal water supply distribution system, including the locations, 

lengths and sizes of mainlines, lateral lines, hydrants and control facilities and measuring 

devices. If such a map or other document exists, please provide a copy or copies, and if not, 

please provide a written description and list of all such facilities. 

3. State whether applicant has a "service area map" showing all service areas, 

including parks, recreation areas, general residential areas and commercial or business or 



other areas. If such a map or other document exists, please provide a copy or copies, and if 

not, please provide a written description of all areas. 

4. State the number of residential customers, commercial customers, industrial 

customers and any other categories of customers or water users served by the City's 

municipal water supply system. Please show how such customers or users are categorized 

and the number of each such category or type of user or customer as well as the total. 

5. Please describe the rate structure including the base rates and declining block 

structure if applicable. 

6. Please describe the historical use of water by the City of Preston in as much 

detail as possible. Please include all measurements from all sources, especially 

measurements of average daily and peak daily use. If there are any documents which 

describe or are relevant to historical water use or which contain measurements, please 

produce copies of the same. 

7. Please state whether there have been any feasibility and/or reconnaissance 

studies of the City's water distribution system, demand estimates, water system plans, or fire 

and domestic demand estimates. If written documents containing any such system evaluation 

exist, please provide copies. 

8. Please describe and list all water measurement equipment and describe all flow 

measurement device specifications and calibrations. If any documents containing such 

information exist, please provide copies. 

2 - INTERROGATORIES AND REQUESTS FOR PRODUCTION 



9. Please state whether any water quality reports, including bacterial or chemical 

reports from DEQ or a health district or private laboratories, exist. Ifwritten reports or other 

documents containing any such water quality data exist, please provide copies. 

10. Please state the current insurance rating for the City of Preston and the basis 

for such rating. If such information is contained in reports or other documents please provide 

copies of the same. 

DATED this Il./~day of November, 1995. 

K n W. Foster, Esq. 
Holden, Kidwell, Hahn & Crapo, P.L.L.C. 

3 - INTERROGATORIES AND REQUESTS FOR PRODUCTION 



CERTIFICATE OF SERVICE 

I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and 

with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading 

or document on the attorneys listed below by hand delivering, by mailing or by facsimile, 

with the correct postage thereon, a true and correct copy thereof on this ILj.jh day of 

November, 1995. 

DOCUMENT SERVED: 

ATTORNEYS SERVED: 

Josephine P. Beeman, Esq. 
DILLION, BOSCH, DA W 

& BOCK, CHTD. 
Fidelity Building 
242 N. 8th Street, Ste. 200 
Boise, Idaho 83702 

Randall C. Budge, Esq. 
RACINE,OLSON,NYE, COOPER 

& BUDGE, CHARTERED 
P.O. Box 1391 
Pocatello, Idaho 83204-1391 

G,\WPDATAIKWF\7206IPWII14JNT:sjw 

INTERROGATORIES AND REQUESTS FOR 
PRODUCTION 

(Mail) 

(Mail) 

Kent W. Foster, Esq. 
HOLDEN, KlDWELL, HAHN & CRAPO, P.L.L.c. 

4 - INTERROGATORIES AND REQUESTS FOR PRODUCTION 



Kent W. Foster, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 
P.O. Box 50130 
330 Shoup Avenue, Third Floor 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-0620 
Telefax: (208) 523-9518 

BEFORE THE DEPARTMENT OF WATER RESOURCES 
OF THE STATE OF IDAHO 

IN THE MATTER OF APPLICATION) 
FOR TRANSFER NO. 3223 OF (FOR ) 
WATER RlGHT NO. 13-0026) IN THE ) 
NAME OF THE CITY OF PRESTON. ) 

-------------------------) 

MOTION TO COMPEL 
DISCOVERY 

Protestant, Preston-Whitney Irrigation Company, hereby moves Idaho Department of 

Water Resources for an Order directing the following: 

1. That applicant, City of Preston, answer the attached interrogatories and 

requests for production within such time as the hearing officer may deem appropriate. 

2. That applicant, City of Preston, produce copies of any and all documents 

referenced in said attached interrogatories and requests for production with the answers to 

said interrogatories. 

3. That applicant, City of Preston, permit and cooperate in the conducting of an 

inspection and examination of its municipal water supply system by protestant, Preston-

Whitney Irrigation Company's expert, Dr. Charles E. Brockway, to include providing access 

for Dr. Brockway to all regulating and measuring devices used to control and measure the 



water introduced into the applicant's municipal water supply system and used by residents, 

businesses, governmental units and all who receive water from said system for any purpose. 

DATED this /Lj14 day of November, 1995. 

2 - MOTION TO COMPEL DISCOVERY 



CERTIFICATE OF SERVICE 

I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and 

with my office in Idaho Falls, Idaho; that I served a copy of the following described pleading 

or document on the attorneys listed below by hand delivering, by mailing or by facsimile, 

with the correct postage thereon, a true and correct copy thereof on this ILIA day of 

November, 1995. 

DOCUMENT SERVED: 

ATTORNEYS SERVED: 

Josephine P. Beeman, Esq. 
DILLION, BOSCH, DA W 

& BOCK, CHTD. 
Fidelity Building 
242 N. 8th Street, Ste. 200 
Boise, Idaho 83702 

Randall C. Budge, Esq. 
RACTINE,OLSON,NYE, COOPER 

& BUDGE, CHARTERED 
P.O. Box l391 
Pocatello, Idaho 83204-1391 

G.IWPDATA\KWF\7206\PWI I 13.MOT:sjw 

3 - MOTION TO COMPEL DISCOVERY 

MOTION TO COMPEL DISCOVERY 

(Mail) 

(Mail) 

Kent W. Foster, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 



DILLION: 
B 0 S C H 
DAW (Q) 

BOCK cCk 
chartered 

Attorneys 
Josephine P. Beeman 
Les Bock 
Allan R. Bosch 
C. A. Daw 
Lee B. Dillion 
Dana L. Hofstetter 
Robert Wreggelsworth 

Fidelity Building 
242 N. 8th St. 
Suite 200 
Boise, 10 83702 

tel (208) 344-8990 
fax (208) 344-9140 

Internet E-mail to: 
dbdb@micron.net 

November 9, 1995 

VIA FACSIMILE 

Bobby D. Fleenor 
Idaho Department of Water 

Resources, State Office 
1301 N. Orchard Street 
Boise, ID 83706 

Kent Foster 
HOLDEN KIDWELL HAHN 

& CRAPO 
P.O. Box 50130 
Idaho Falls, ID 83405 

Randall C. Budge 
RACINE OLSON NYE COOPER 

& BUDGE 
P.O. Box 1391 
Pocatello, ID 83204-1391 

Re: City of Preston Pre-hearing Conferences 
Transfer Applications by City of Preston and Cub River Irrigation Co. 
DBD&B File No. 1777-WA01 

Dear Gentlemen: 

The Idaho Department of Water Resources has issued a notice setting the pre­
hearing conference on December 12, 1995 in Pocatello. Today I received notice from 
Mr. Brent Spronk, the consulting engineer for the City of Preston, that he would not 
be able to attend the pre-hearing conference on December 12 due to a prior 
commitment. Mr. Spronk will be attending meetings on December 11 and 12 
connected with ongoing litigation in the U.S. Supreme Court. 

The City of Preston is willing to go forward with the pre-hearing conference, 
but is concerned that Mr. Spronk will not be present to discuss the technical work he 
has done for the City which is so important to this matter. 

cc: 

Please call me if you have any questions or comments. 

Arlene Nash 
Clyde Nelson 
Brent Spronk 

Sincerely, 

Dillion, Bosch, Daw & Bock, Chtd. 

By: 



I', ,-.. , > 

DILLION BOSCH DAW & BOCK Chtd •. 
Fidelity Building 

242 Nonh 8th Street, Suite 200 
Boise. Idaho 83702 

Phone: (208) 344-8990 
Fax: (208) 344-9140 

FAX COVER SHEET 

PLEASE DELIVER THE FOLLOWING PAGES TO: 

BOBBY D. FLEENOR, IDWR 
KENT FOSTER 
RANDALL C. BUDGE 
ARLENE NASH 
CLYDE NELSON 
BRENTSPRONK 

FAX: (208) 327-7866 
(208) 523-9518 
(208) 232-6109 
(208) 852-1820 
(208) 547-2136 
(303) 861-9700 

/1-1-7S-

", t 

I1le information contained in this /acsirnile is c.onjidemiai information or attorney work product or both 
and is for the exclusive use of the intended re(jpient listed below. Any reading, disclosure, use aT reproduction of 
this conumlflic(11ion other than by the intended recipient is prohibited. If you hCfVe received this camml.mication in 
en-or, please notify ItS by collect telephone call immediately and return the communication to us by U. S. Mail. 

FROM: Josepbille P. Beeman 

DBDB FILE NO.: 1777-WAOl 

NUlvffiER OF PAGES BEING TRANSMITTED (INCUJDING THIS PAGE) ;:;; 2 

IF ALL PAGES ARE NOT RECEIVED, PLEASE TELEPHONE (208) 344-8990. 

FACSIMILE OP RATOR: 1M. J 
Time Sent: . 0 a.m.~ 

A DUPLICATE OF THIS FACSThlILE WILL NOT BE SENT BY REGULAR MAIL 
UNLESS REQUESTED BY THE RECIPIENT. 

C:0/m . d 998L.L.C:£00L. 1 01 >D08 '8 fYltJG' H:::JS08 'NO III I G !J.10tl=l l,ld60 : S0 S66 1-91-n 



GO'd II::UD..L 

DILLION: I 
B 0 S C H 
DAW M 
BOCK (0.'[ November 9, 1995 
chartered 

AttQI'Deys 
Josephina 1". Beaman 
L¢$~k 

Allan fl. 60sCll 
C.A.Daw 
LlIeC:l.OmiM 
Dana L Hofstetter 
RQhen Wragge!!lworth 

Fidelity Building 
.242 N. 8th St. 
Svita 200 
SQisa. 10 83702 

tel {Z081 344-89:90 
fax (208) 344-9140 

Internet E-m .. il to! 
dbdb@micron.nat 

VIA FACSIMILE 

Bobby D. Fleenor 
Idaho Department of Water 

Resources. State Office 
1301 N. Orchard Street 
Boise, ID 83706 

Kent Foster 
HOLDEN KIDWELL HAHN 

& CRAPO 
P.O. Box. 50130 
Idaho Falls. ID 83405 

Randall C. Budge 
RACINE OLSON NYE COOPER 

& BUDGE 
P.O. Box 1391 
Pocatello, ID 83204-1391 

Re: City of Preston Pre-hearing Conferences 
Transfer Applications by City of Preston and Cub lUver Irrigation Co. 
DBD&B File No. 1777-W AOI 

Dear Gentlemen: 

The Idaho Department of Water Resources has issued a notice setting the pre­
hearing conference on December 12. 1995 in Pocatello. Today I received notice from 
Mr. Brent Spronk, the consulting engineer for the City of Preston, that he would not 
be able to attend the pre-hearing conference on December 12 due to a prior 
commitment. Mr. Spronk will be attending meetings on December 11 and 12 
connected with ongoing litigation in the U.S. SUpreme Court. 

The City of Preston is willing to go forward with the pre-hearing conference, 
but is concerned that Mr. Spronk will not be present to discuss the technlca1 work he 
has done for the City which is so important to this matter. 

cc: 

Please call me if you have any questions or comments. 

Arlene Nash 
Clyde Nelson 
Brent Spronk 

0.1 

Sincerely, 

Dillion, Bosch, Daw & Bock, Chtd. 

By: 
$.~ . 

Q!sephine P. Beeman. 
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REFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE 

STATE OF IDAHO 

IN THE MATTER OF APPLICATION FOR 

TRANSFER NO. 13-0026, 13-0027 

AND 13-0028 IN THE NAME OF 

CITY OR PRESTON 

NOTICE OF HEARING 

AND/OR CONFERENCE 

On September 19, 1983 the City of Preston filed with 

the Department of Water Resources two applications No. 13-0027 

and 13-0028) to transfer the public waters of the State of Idaho. 

On January 3, 1984 the Department received protests against 

approval of said applications from Preston-Whitney Irriaation 

Company and Cub River Irrigation Co any. On January 12, 1984 

the City of Preston filed an additional application (No. 13-0026) 

to transfer said waters of the State of Idaho. On November 4, 

1985 the Department of Water Resources received a protest against 

approval of said application from the U. S. Forest Service. 



-2-

The Department has set the matter of protest for 

hearing for 1:00 p.m., Tuesday, Novem r 19, 1985 in the Ag 

Room, Franklin County Courthouse, Preston, Idaho. The hearing 

will be held in accordance with provisions of Chapt r 2 and 17, 

Title 42 and Chapter 52, Title 67, of the Idaho Code and adopted 

Rules of Practice and Procedure of the Department of Water 

Resources. Opportunity shall be afforded a].l parties to respond 

and present evidence and argument on all issues involved. 

Dated this day of November, 1985. 

RONALD D. CARLSON 

Eastern Regional Supervisor 



United States 
Department of 
Agriculture 

~orest 

Service 

Mr. Ronald D. Carlson 
Eastern Region Supervisor 
Idaho Department of Water Resources 
150 Shoup Avenue, Suite 15 
Idaho Falls, ID 83401 

Dear Mr. Carlson: 

In termoun tain 
Region 

324 25th Street 
Ogden, UT 84401 

Reply to: 2540 

Date: NO 

We are writing regarding Application for Permit No. 13-0026 filed by the city of 
Preston to change the point of diversion and period of use of the waters of the 
Cub River. The right sought to be changed is evidenced by a decree to Cub River 
Irrigation Company, in the case of Henry T. McEwain vs Franklin Sugar Company, 
dated July 9, 1924, in the Fifth Judicial District Court, County of Franklin. 
An identical proposal was advanced in 1982 which we protested in letters dated 
December 3, 1982, and January 13, 1983. This letter reaffirms our earlier 
protest. 

In resolving an earlier protest of Application for Permit No. 13-7283, a 
Stipulation and Agreement was signed by the city of Preston, Cub River 
Irrigation Company, and the Forest Service. The Stipulation and Agreement 
stated in part, "It is further understood that other items of contention will be 
covered by such additional agreements as may be deemed necessary." 
Subsequently, the city of Preston and the Forest Service have reached an 
agreement that the city will maintain the flow at the USGS Station in Cub River 
at 19 cfs. In addition, no water diversion in excess of the historical culinary 
use of 4.5 cfs will be diverted from Berquist Spring when flow at the USGS 
Station is less than 19 cfs. 

The current proposal to divert an additional 2.82 cfs from Berquist Spring would 
frustrate our agreement with the city of Preston and hinder our ability to 
manage this valuable public resource. 

For the reasons given above, we request that the application to change the point 
of diversion be denied. 

Sincerely, 

Regional Forester 

FS-6200-28(7 -82) 
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TO: File 

FROM: Ernie Carlsen 

RE: Application for Transfer No. 13-0026 
Cub River Irrigation 

DATE: November 1, 1985 

The protestants met with representatives of the City of 
Preston on October 28, 1985 and negotiated a tentative resolution 
to the protests. The protests would be withdrawn provided the 
city agreed to maintain a minimum flow of 19.0 cfs in Cub River. 

Representatives of the Department of Water Resources were 
notified of the above meeting during the conference held on 
October 30, 1985. Representatives for the protestants did not 
attend the Department's conference. Representatives for the City 
of Preston expressed reluctance to comply with the 19.0 cfs 
minimum flow because they felt it was discriminatory. They 
were advised that the hearing would be rescheduled for November 
19, 1985 if the protest was not resolved. 



May 4, 1995 

CITY OF PRESTON 
CITY HALL 
PRESTON ID 83263 

RE: Application for Transfer No. 13-0026 

Dear Applicant: 

This letter is to advise you that the protest filed by the ID Fish 
& Game gainst approval of the above referenced application has been 
withdrawn. 

If you have any questions, please feel free to contact this office. 

Very truly yours, 

~~ ~.~t?J1Wp-. 
Water Right ~ervisor 
HWJ/rb 



May 4, 1995 

GREG TOURTLOTTE 
REGIONAL SUPERVISOR 
ID FISH & GAME 
1345 BARTON RD 
POCATELLO ID 83204-1819 

RE: Application for Transfer No. 13-00026 
City of Preston 

Dear Mr. Tourtlotte: 

This letter acknowledges receipt of the withdrawal of protest 
against the above referenced application. 

If you have any questions, please feel free to contact this office. 

Very truly yours, 

~~~~~ Harold W. Jon ~ 
Water Right S ervisor 

HWJjrb 



IDAHO FISH & GAME 
SOUTHEAST REGION 

1345 Barton Road 
Pocatello, Idaho 83204-1819 

Harold W. Jones 
Water Resource Supervisor 

May I, 1995 

Idaho Department of Water Resources 
900 N. Skyline Dr. 
Idaho Falls, ID 83402-1718 

Phil Batt I Governor 
Jerry M. Conley I Director 

Eastern District OF,,:,:;; 

Re: Water right transfer application 13-00034 - City of Preston 

Dear Harold, 

After considering information presented at the recent prehearing 
conference, we have decided to withdraw our protest to the 
transfer of 2.5 cfs during the non-irrigation season from the Cub 
River Irrigation Company to the City of Preston. We recognize 
that this transfer will result in no "new" water diverted from 
Berquist Springs and that this transfer will formalize a 
situation that has occurred for approximately fifty years. 

We would also like to withdraw our protest to the transferral of 
this water during the irrigation season (13-0026). 

We appreciate the opportunity to have input to this water right 
transfer application. 

GT/JL/jl 

cc: Jim Lukens 
Dick Scully 
Tom Lucia 

Sincerely: 

Greg Tourtlotte 
Regional Supervisor 

Natural resources Policy Bureau 
Caribou National Forest, Supervisor's Office 

_______________ Keeping Idaho's Wildlife Heritage .......... __ .... __ .... _ .... __ ..... __ _ 
An Equal Opportltnity Employer 



April 25, 1995 

CLYDE NELSON 
PO BOX 797 
SODA SPRINGS ID 83276 

Mr. Nelson: 

I received your letter of March 28, 1995 expressing your concerns 
about the conversations that took place at the Cub River water 
District meeting on March 6, 1995. Also addressed was the 
handling of the transfers on right 13-00026 made by the City of 
Preston and Cub River Irrigation Company. 

I'll start with the Cub River Water District meeting. A number of 
issues were covered at the meeting. I was mainly an observer and 
did not comment on most issues. It was necessary to provide some 
additional information when a statement was made by the City of 
Preston representatives which implied the Department of Water 
Resources had somehow conspired with the Preston-Whitney Canal 
Company to restrict the City's Municipal supply. In response, I 
reminded the city that the Department's Nov. 15, 1994 letter from 
Tim Luke was necessary to instruct the watermaster because the 
transfers on water right 13-00026 had not been approved. I told 
them it was the responsibility of the applicant, City of Preston, 
to diligently pursue these transfers and it did not appear to me 
that this was done. The mayor of Preston responded that he was 
not in office during much of the time the transfer applications 
were filed and was not familiar with the issues surrounding them. 

In characterizing this history, I stated that the track record to 
date was that neither the City nor their representative have 
shown an inclination to resolve this matter in a timely manner. 
This may have been an understatement, since 9 years have elapsed 
from the time the applications were filed. 

The watermaster is responsible to deliver water as decreed or as 
the decree has been modified by approved transfers. At no time 
since I began corresponding with you has any representative of 
the City of Preston made an attempt to come to this office and 
resolve the problems we have identified in these transfers until 
Jo Beeman came to Idaho Falls a few weeks ago. 

These applications belong to the applicants, not the Department. 
The applicants need to continue to vigorously pursue the 



application they filed and resolve the problems, if possible. 
The Department is willing to assist in finding ways to resolve 
objections to proposed changes outside the formal hearing process 
when possible. However when the applicant does not respond to 
our letters and requests for information we have limited ability 
to proceed. 

At this point, there is still an outstanding protest by the Idaho 
Fish and Game Department that needs to be withdrawn and two 
modified transfers that are being reviewed by the applicants. 

I look forward to seeing the final drafts of these transfers and 
to resolve this to the satisfaction of the parties involved. 

Sincerely, 

Harold W. Jones 
Water Resource Supervisor 

HWJ:lk 



April 20, 1995 

JOSEPHINE P. BEEMAN 
PO BOX 829 
BOISE ID 83701 

Dear Jo: 

I have received your modified transfer application for water 
right 13-00034 for the City of Preston and have been instructed 
to process it as is. 

As per your request, I am reviewing the city of Preston's 
original transfer application of water right 13-00026. At this 
point, Idaho Fish and Game Department has not withdrawn its 
protest and this needs to be resolved. 

I have also been in contact with the USFS via Lee Leifert at the 
Caribou National Forest in Pocatello, ID. It appears the U. S. 
Forest Service withdrew their protest in exchange for a special 
use permit condition (see enclosed) that implies minimum flow 
regulation on the Cub River. It is doubtful that the City has the 
authority to guarantee the flows implied. 

Finally, the original decree for right 13-00026 implies an 
irrigated land use for Cub River Irrigation of 1800 acres. Since 
the City of Preston has stated it owns 2.50 cfs of this right, 
then there must be a reflected reduction in irrigated acres under 
the Cub River system. I will need to see what acres were deleted 
or a land list less than 1800 acres that reflects the current Cub 
River irrigation practices. 

If you have any questions, please give me a calIon this. 

Sincerely, 

Harold W. Jones 
Water Resource Supervisor 

CC: Lee Leifert - Caribou National Forest 
Dick Sculley - Idaho Fish and Game, Pocatello ID 
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April 7, 1995 

Randall C. Budge 
P,O. Box 1391 
Pocatello, Idaho 83204-1391 

Dear Randy: 

Re: City of Preston Transfer Water Right No. 13-0034 
MTBR&F File No. 16-832 

is C. Moffatt 
907-1980) 

****** 
E. Renn YoreQSo/l 

Office Admimsrrator 

Gary T Dance 
f~e"JurcJi.-armer in CJu2'J!e 

Eastern 1daho UJJices 

IDAHO FAllS. IDAHO 
525 Park Avenue, SUIt< 2D 

Post Office Box 1367 
83403 

Telephone (208) 522-6700 
Facsimile (208) 522-5111 

POCATEllO. IDAHO 
845 West Center. SUlt.e C 

POB! Office Box 4941 
83201 

Telephone (208) 233-2001 

Idaho ~ATS. J 1800, 422·288Y 
ABA 1 .. 'el 0] 0 

Enclosed is a draft of an Application for Transfer of Water Right No, l3-00034 for 
the City of Preston, The Mayor of Preston will sign the application the week of April 10, Also 
enclosed is a letter to Skip Jones providing additional information about the transfer application. 

Please review these documents and let me know if you have any comments. 

Sincerely, 

~~11a4~/ 
a;hine p, Beeman 

JPB/dc 

Enclosures 

cc: Jim Lukens, Idaho Dept. of Fish & Game 
Lee Leffert, Caribou National Forest 
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Mr. Gary Spackman 
Hearing Officer 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83720-0098 

FIRST SECURITY BUILDING 
911 WEST IDAHO 

POST OFFICE BOX 829 
BOISE, IDAHO 83701 

Telephone (208) 345-2000 

Facsimile (208) 385-5384 

March 24, 1995 

RECEIVED 

MAR 2 7 

Department of Water Resources 

Willis C. Moffatt 
(1907-1980) 

****** 
E. Renn Yor[JQ8on 

Office Admin18trator 

Gary T. Dallce 
Partner ill Clu;:r;se 

Eastern Idaho UJflces 

IDAHO FALLS, IDAHO 
525 Park Avenue, Suite 2D 

Post Office Box 1367 
83403 

Telephone (208) 522-6700 
Facsimile (208) 522-5111 

POCATEll.O, IDAHO 
845 West Center, Suite C 

Post Office Box 4941 
83201 

Telephone (208) 233-2001 

Idaho WATS: 1 (800) 422-2889 
ABA Net 010 

Re: Transfer Application No. 3223, City of Preston (Water Right No. 13-0026) and 
Proposed Transfer in the Name of the City of Preston (Water Right No. 13-0034) 
MTBR&F File No. 16-832 

Dear Mr. Spackman: 

The City of Preston wants to advise the Idaho Department of Water Resources (IDWR) and 
all other interested parties of its efforts regarding transfer application No. 3223 which your post pre­
hearing conference order (March 9, 1995) states must be amended on or before April 1, 1995. Since 
I will be out of my office the week of March 27 until April 3, the City of Preston would like to 
request that they be able to file their transfer application No. 13-0034 no later than Monday, April 
10, 1995. 

On March 9, 1995 I met with Ron Carlson, Regional Supervisor for IDWR in Idaho Falls, 
and Harold Jones, Senior Water Resource Agent at IDWR in Idaho Falls, to discuss amendment of 
transfer application No. 3223. The application was signed January 10, 1984 and describes that water 
will be used for municipal purposes year round. Actually, the City of Preston has diverted the water 
from Bergquist Springs for more than fifty years through the Preston city waterline. The 1984 
transfer application lists water right No. 13-0026 which in IDWR records is a right out of the Cub 
River held by Cub River Irrigation Company for the irrigation season (April 1 to October 31). The 
non-irrigation season water right for the Cub River Irrigation Company is water right No. 13-0034. 
Since the 1984 transfer application only mentions water right No. 13-0026, a transfer filing with 
IDWR should also reflect the involvement of water right No. 13-0034. 



Mr. Gary Spackman 
March 24, 1995 
Page 2 

During our meeting on March 9, I indicated that the City of Preston would prefer to leave the 
1984 transfer unamended and file a new transfer application for No. 13-0034. The City realizes that 
IDWR in acting on the 1984 transfer on No. 13-0026 (which lists January 1 - December 31 as the 
season of use) can limit the approved transfer to April 1 to October 31. Mr. Carlson and Mr. Jones 
stated their preference that an entire new transfer application be prepared covering both water right 
No. 13-0026 and No. 13-0034. 

On March 13, I received a draft consolidated transfer application from Mr. Jones for both 
water right No. 13-0026 and No. 13-0034. I sent the draft transfer application to Arlene Nash, City 
Clerk for Preston, and Clyde Nelson, City Attorney for Preston. The City Council met Monday, 
March 20 and I have since spoken with both Arlene Nash and Clyde Nelson who confirmed that it 
is the City's desire to leave the 1984 transfer on 13-0026 in its original form and to submit an 
additional transfer on 13-0034. 

I have tried to reach Kent Foster, counsel for Preston-Whitney Irrigation Company, and 
Randy Budge, counsel for the Cub River Irrigation Company, to discuss the City'S decision 
regarding the form of its transfer applications. I will send the amended transfer application to them 
before I leave town on March 26, but, the City would like to have the opportunity to discuss any 
questions they may have before they sign the transfer application. 

I have discussed all of these matters with Harold Jones at the IDWR office in Idaho Falls and 
by copy of this letter am notifying Dick Sculley and Jim Lukens of the Idaho Department of Fish 
& Game. 

Sincerely, 

·~~tt.O.C~ 
Josephine P. Beeman 

JPB/dc 

cc: Arlene Nash, Preston City Clerk 
Clyde Nelson, Preston City Attorney 
Kent Foster, Counsel for Preston-Whitney Irrigation Co. 
Carl Swainston 
Reagan Wheller 
Randall C. Budge, Counsel for Cub River Irrigation Co. 
Dick Skulley 
Jim Lukens 



BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE 

STATE OF IDAHO 

IN THE MATTER OF APPLICATION 
FOR TRANSFER NO. 2753 (FOR WATER 
RIGHT NO. 13-0026) IN THE NAME OF 
CUB RIVER IRRIGATION COMPANY AND 
APPLICATION FOR TRANSFER NO. 3223 
OF (FOR WATER RIGHT NO. 13-0026) 
IN THE NAME OF THE CITY OF PRESTON 

POST PRE-HEARING 
CONFERENCE ORDER 

A pre-hearing conference was conducted on February 24, 1995, 
at the Preston City Hall, Preston, Idaho. The applicant Preston 
City was represented by Clyde G. Nelson, Attorney at Law, and 
Josephine Beeman, Attorney at Law. Cub River Irrigation Company 
was represented by Randall Budge, Attorney at Law. Protestant 
Idaho Department of Fish & Game attended and were represented by 
Fish & Game employees, Dick Sculley and Jim Lukens: 

At the pre-hearing conference, Preston-Whitney Irrigation 
Company, represented by Kent W. Foster, Attorney at Law, filed a 
petitiion to intervene as a party opposing both applications for 
transfer. 

After discussing the issues, both Preston City and Cub River 
stated that the applications for transfer must be amended. 

ORDER 

IT IS HEREBY ORDERED that the City of Preston must amend 
Application for Transfer No. 3223 on or before April I, 1995. 

IT IS FURTHER ORDERED that Cub River Irrigation Company shall 
amend Application for Transfer No. 2753 prior to April I, 1995. 

ORDER - Pg 1 



IT IS FURTHER ORDERED that if the City of Preston and Cub 
River Irrigation Campany fail to amend the Applications for 
Transfer, a hearing regarding protests against the applications 
will set for hearing as soon as possible. 

IT IS FURTHER ORDERED that the petition to intervene, filed by 
Preston-Whitney Irrigation Company, will be held without action in 
the department files until after April I, 1995. 

IT IS FURTHER ORDERED that any deadlines associated with the 
petition to intervene are waived by the parties, and no response 
will be required until after April I, 1995. 

Dated this day of March, 1995. 

GARY SPACKMAN, Hearing Officer 

ORDER - Pg 2 



CERTIFICATE OF MAILING 

I HEREBY CERTIFY that on this q~ day of March, 1995, I 
mailed a true and correct copy, postage prepaid, of the foregoing 
POST PRE-HEARING CONFERENCE ORDER to the following: 

Josephine P. Beeman 
MOFFATT THOMAS BARRETT 

ROCK & FIELDS 
911 W. Idaho 
P.O. Box 829 
Boise, ID 83701 

Kent W. Foster 
HOLDEN KIDWELL HAHN & CRAPO 
330 Shoup Ave. 3rd Floor 
P.O. Box 50130 
Idaho Falls, ID 83405 

Carl Swainston 
Preston-Whitney Irrigation Co. 
942 N 800 E 
Preston, ID 83263 

Idaho Dept. of Fish & Game 
Southeast Region 
1345 Barton Rd. 
Pocatello, ID 83204-1819 

Reagan Wheeler, President 
Cub River Irrigation Company 
45 N. Main 
Lewiston, UT 84320 

Randall C. Budge 
RACINE OLSON NYE COOPER 

& BUDGE 
P.O. Box 1391 
Pocatello, ID 83204 

City of Preston 
Clyde G. Nelson 
P.O. Box 797 
Soda Springs, ID 83276 

g~d(~U~ 
~ LIE L. YARBROUG 
Senior Secretary 

ORDER - Pg 3 



BEFORE THE DEP AR TMENT OF WATER RESOURCES 

OF THE 

STATE OF IDAHO RECEIVED 

FEB 271995 

IN THE MATTER OF TRANSFERS ) 
NO. 2353 IN THE NAME OF ) 
CUB RIVER IRRIGATION ) 
COMPANY AND 3223 IN THE ) 
NAME OF CITY OF PRESTON, ) 
IDAHO, REGARDING WATER ) 
RIGHT NO. 13-0026. ) 

-------------------------) 

~ofW-~ 

PETITION FOR ORDER GRANTING 
INTERVENTION TO BECOME 
A PARTY 

Petitioner, Preston-Whitney Irrigation Company, by and through Kent W. Foster of 

Holden, Kidwell, Hahn & Crapo, P.L.L.C., Idaho Falls, Idaho, its attorneys herein, hereby 

petitions the presiding officer for an order granting intervention to said irrigation company 

to become a party in the above entitled matters, pursuant to the Rules of Procedure of the 

Department of Water Resources, Rule 350(IDAPA 37.0l.0l.350.), and in support of this 

petition, hereby alleges as follows: 

1. Petitioner is a corporation duly organized and existing under and by virtue of 

the laws of the State of Idaho, having its principal place of business in Franklin County, 

Idaho, near the City of Preston, Idaho. 

2. Petitioner is an "operating company" as that term is defined in Idaho Code, 

Title 42, Chapter 22, and is the owner and holder of irrigation and storage water rights and 

a diversion, storage and delivery system, for the purpose of diverting water from Cub River 

and its tributaries and delivering the same during the irrigation season to the lands of its 



stockholders for the proper irrigation thereof, and storing of water during the non-irrigation 

season in its reservoir storage system to be used to augment natural flow supplies during the 

irrigation season. 

3. Applicants and each ofthem also claim to be the holders of water rights, the 

subject of the above referenced Applications for Transfer, to divert water from Cub River or 

its tributaries, both during the irrigation and non-irrigation seasons, the water under which 

rights are sought to be diverted at Bergquist Springs into and through a pipeline which carries 

water to the City of Preston for hydro power and municipal uses. The excess of such 

diversions, after use for hydro power production and for municipal domestic purposes by the 

City of Preston is, and has been, directed into petitioner's storage water facilities. Petitioner 

has a direct and substantial interest in the characterization and quantification of the water 

rights which are the subject of the referenced transfers, and hence in these proceedings. 

WHEREFORE, petitioner prays for the order of the presiding officer granting the 

intervention by petitioner to become a party to each ofthe above referenced pending transfer 

proceedings. 

DATED this 3~day of January, 1995. 

Kent W. Foster 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 
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CERTIFICATE OF SERVICE 

I hereby certify that I am a duly licensed attomey in the State of Idaho, resident of and with 

my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or document 

on the attomeys listed below by hand delivering, by mailing or by facsimile, with the correct postage 

rJ n/~ 
thereon, a true and correct copy thereof on this ~ day of JanaufY'; 1995. 
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December 28, 1994 

Arthur W. Holden 
(1877-1967) 

Robert B. Holden 
(1911-1971) 

Terry L. Crapo 
(1939-1982) 

William S. Holden 
(1907-1988) 

Re: Preston-Whitney Irrigation Company Petition to Extend Water Master's Term of 
Service MTBR&F File No. 16-832 

Dear Jo: 

We have visited briefly with the president of Preston-Whitney Irrigation Company regarding 
the contents of your letter of December 22, 1994, and have been instructed to respond as follows. 

First, the company officers will be pleased to meet and/or have us meet with you to discuss 
the matters pertaining to the transfers and any other issues regarding the City of Preston. We 
understand, as you do, that the company has not protested the City's Application for Transfer Right 
No. 13-0026. From previous work we did for the company several years ago, however, we 
understood that the amount to which the city is entitled under the old contract is not 2.Scfs but rather 
1118th of the amount to which Cub River Irrigation Company is entitled, not to exceed 2.Scfs. 

In any event, Preston-Whitney has been confident that Idaho Department of Water Resources 
would deal with the Application for Transfer justly and correctly. Will IDWR permit the diversion 
and use of the 2.Scfs before the proposed transfer is approved? And would Preston-Whitney's 
consent be relevant? 

We are not authorized to agree to the interim delivery of any amount. We feel the Board of 
Directors would be remiss in doing so. How then would they defend themselves from claims of 
stockholders, to whom they owe a fiduciary duty, that they failed to take appropriate action to see 
that all water to which the company is entitled by its water rights is diverted and stored during the 
nonirrigation season? 

That is, of course the reason for the petition requesting extension of water masters term of 
ser:ice was filed in the first place. We think the compa~~'s BOa,f,~f;tP'~~!.~to;~,!?:ust insist and do 
all It reasonably can to persuade IDWR to grant that petltIOn at theearlfest4M56i.0le moment. 



Josephine P. Beeman, Esq. 
December 28, 1994 
Page 2 

The company does not have an official position as to the correct amount of water to which 
the City may be entitled under its existing rights during the nonirrigation season. Some of the 
officers have heard that measurements of springs recently made totalled 2.18cfs under the approved 
transfers. If so, the company has no other information with which to contest such a delivery by the 
State's water master. 

We will certainly look forward to working with you toward an informal resolution as you 
suggest. In the meantime, we perceive the company officers to be fairly adamant that IDWR should 
do its duty. 

Very truly yours, 

Kent W. Foster 

pc. Randy Budge, Cub Irrigation Company 
Tim Luke, IDWR Boise office 
Harold Jones, IDWR Idaho Falls office 
Phil Racier, IDWR Boise office 
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HAND DELIVERY 

R. Keith Higginson, Director 
Idaho Department of Water Resources 
1301 N. Orchard 
Boise, Idaho 83706-2237 

FIRST SEClJRIn' Bl'ILDI!"G 
911 WEST IDAHO 

POST OFFICE BOX 829 
BOISE. IDAHO 83701 

Telephone (108) 345-2000 

FaCSimile (208) 385·5384 

December 27, 1994 

RE: Administration of Water District 13-A, Cub River and Tributaries 
MTBR&F File No. 16-832 

Dear Mr. Higginson: 

WillI< C M(lffan 
11907·1980; 

E Renn Yorl!ason 
Ojfi( e AdlTllnisrralOr 

Gan T Danre 
Pann'er In Charre 
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4B, 

Enclosed herewith for filing is the original of the CITY OF PRESTON'S PROTEST TO 
PRES TON -\VHITl~EY IRRl GA TI ON COMP ANY'S PETITION TO EXTEND 
WATERMASTER'S TERM OF SERVICE. Also enclosed is a copy of the City's Protest to be 
conformed for my files. 

The Petition involves the City of Preston, the Preston-'Whitney Irrigation Company and the 
Cub River Irrigation Company. I have spoken 'With Randy Budge and am serving him on behalf of 
the Cub River Irrigation Company. I am also serving Kent Foster, who filed the Petition on behalf 
of the Preston-'Whitney Irrigation Company. 

Sincerely, 

~~A _ j if>./" / :!!/J ,/1 ,4// ~ A' :­
. /' Jf/l'f/~/!i'?- Uljl/. /'[ F/-

osephine P. Beeman 



R. Keith Higginson, Director 
December 27, 1994 
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JPB/vr 
cc (w/enc.): Arlene Nash, City of Preston Clerk 

Walter Ross, City of Preston Mayor 
Clyde Nelson, City of Preston Attorney 
Kent Foster (for Preston-Whitney Irrigation Company) 
Randy Budge (for Cub River Irrigation Company) 
Harold Jones, ID\VR Idaho Falls 



Josephine P. Beeman 
MOFF ATT, THOMAS, BARRETT, ROCK & 

FIELDS, CHARTERED 
Post Office Box 829 
911 W. Idaho, Suite 300 
Boise, Idaho 83701 
Telephone: (208) 345-2000 
Fax: (208) 385-5384 
16-832 

Attorney/Representative for City of Preston 

RECEIVED 

DEC 2 7 1994 
ent of Water Resources 

BEFORE THE DIRECTOR OF THE 
DEPARTMENT OF WATER RESOURCES 

STATE OF IDAHO 

IN THE MATTER OF 
ADMINISTRATION OF WATER 
RIGHTS WITHIN WATER DISTRICT 
13-A, WATER OF CUB RIVER AND 
TRIBUTARItS 

) 
) 
) 
) 
) 
) 
) 
) 

-------------) 

CITY OF PRESTON'S PROTEST 

TO PRESTON-WHITNEY 

IRRIGATION Cor.,[PANY'S PETITION 

TO EXTEND WA TERMASTER'S 

TERM OF SERVICE 

The City of Preston respectfully protests the Preston-Whitney Irrigation 

Company's petition to extend the watermaster's term of service. All allegations in the petition 

not specifically admitted (or denied) are denied. 

CITY OF PRESTON'S PROTEST TO PETITION 
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The following numbered paragraphs are the allegations in the Preston-Whitney 

Irrigation Company's petititon. The City of Preston's answers appear below each numbered 

paragraph: 

1. Petitioner is a duly organized corporation, created and existing under and 

by virtue of the laws of the state ofIdaho, with its principal place of business in Franklin County, 

Idaho. Petitioner is an operating company, as defined and described in Idaho Code, 

Section 42-2201, and as such, is the owner and holder of water rights and a diversion and 

delivery system by means of which water is diverted and conveyed to the lands of the petitioner's 

shareholders for the irrigation thereof. 

ANSWER: The City of Preston admits that the Preston-'Whitney Irrigation 

Company is a corporation in good standing with the State ofIdaho. The City of Preston does not 

have sufficient information and therefore denies any allegations about the water rights and 

delivery system. 

2. The source of water supply under petitioner's water rights is the Cub 

River and tributaries. There are other water users who also hold rights to divert water from such 

source and app,ly the same to beneficial uses, and to accommodate the proper administration of 

such \\'ater rights, a water district, No. 13A, was created many years ago and now exists pursuant 

to applicable state law. 

ANSWER: The City of Preston admits that it has been a member of Water 

District 13A since the early 1980's, but denies that the Water District, which was created about 

1917, was created to administer the City'S water rights. 

CITY OF PRESTON'S PROTEST TO PETITION 
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3. One of the other holders of water rights in said water district is the City of 

Preston, which diverts water year round for municipal and hydropower uses. Petitioner is the 

holder of right Nos. 13-02108, 13-02291, and 13-02298, all of which are rights to divert water 

during the non-irrigation season and store the same in its reservoirs for irrigation use during the 

summer. There is a present need, as well as a need each year, for watermaster services to 

continue during the non-irrigation season for the proper administration of the above described 

rights. 

ANSWER: The City of Preston admits that it diverts water year round for 

municipal and hydropower uses. The City does not have sufficient infonnation to confirm which 

water rights petitioner Preston-Whitney holds to divert water during the non-irrigation season: it 

appears that right 13-02108 is from Wom1 Creek and right 13-02298 can only be exercised 

between April 1 and November 1. The City of Preston does not have sufficient information and 

therefore denies the allegation that there is a present need, as well as a need each year, for 

watem1aster services to continue during the non-irrigation season. 

4. At the annual meeting of Water District 13A held in Preston, Idaho, on 

March 7, 1994, Mr. Conan Foster was elected watem1aster of said water district. The petition for 

watem1aster's services, signed by representatives of petitioner, the City of Preston, and Cub 

River Irrigation Company, the three main water users within Water District 13A sought to have 

said watermaster appointed for the entire year. Historically, it has been common to employ the 

watermaster year round in order to have administration of the non-irrigation season water 

diversions as well as the diversions for irrigation. However, at the 1994 annual meeting, the 

water users inadvertently omitted to adopt a formal resolution to such effect, and petitioner \vas 

CITY OF PRESTON'S PROTEST TO PETITION 
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recently advised that said watermaster's fom1al appointment expired at the end of the 1994 

irrigation season. 

ANS\VER: The City of Preston admits that Conan Foster is watennaster of Water 

District 13-A. The City of Preston admits that Mayor Walter Ross signed the March 1994 

petition for watermaster services which is a separate and distinct document from the December 

1994 Petition to extend the watermaster term of service which the City of Preston did not sign 

and which presents different legal and administrative issues from the March petition. The City 

denies that it has been common to employ the watermaster year round in order to have 

administration of the non-irrigation season water diversions. The minutes for Water District l3-

A for March 6, 1989 appear to be the first and only minutes in which the water district resolved 

to have the watermaster serve year round. 

AFFIRMA TIVE DEFENSES 

The City of Preston (protestant) asserts the following affirmative defenses against 

the Preston-\Vhitney Irrigation Company (petitioner) petition: 

1. Failure to state a claim for relief: The petition fails to state sufficient 

facts under Id~ho Code 42-608 to support a determination by the director of the department of 

water resources that it is necessary to extend the watermaster's tem1 of service. 

2. Estoppel: Petitioner is estopped from requesting that the watermaster's 

term of service be extended for the sole purpose of regulating the City of Preston. The 

November 15 letter from the Idaho Department of Water Resources to Conan Foster, 

watermaster for Water District 13-A, states, "If your term of service is extended, you will be 

directed to limit the City's municipal diversion from Bergquist Springs to 1 cfs plus the flow of 

CITY OF PRESTON'S PROTEST TO PETITION 
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Birch Springs." The City initiated and continued its water use from Bergquist Springs since 

1920 with full knowledge by petitioner, and petitioner's knowing acquiescence estops it from 

seeking to have the watermaster's term of service extended to prevent the City of Preston's 

historic, 50-year + diversion level from Bergquist Springs. 

(a) Petitioner has knowingly acquiesced in the City of Preston's use and 

enjoyment of the waters of Bergquist Springs. 

(b) The City of Preston has relied upon this acquiescence by the Preston-

Whitney Irrigation Company. 

(c) The City of Preston has pending transfers to confirm its water right use for 

50-years + from Bergquist Springs. Two of those transfers have been approved and a third 

transfer is unprotested. The approved transfers plus the unobjected transfers total 4.5 cfs for the 

City of Preston, depending upon the flow from Birch Springs. 

(d) The City of Preston has been misled, to its injury, by the failure of 

Preston-Whitney Irrigation Company to question the City of Preston's water rights prior to the 

expenditure of substantial time, effort, and funds in developing the City's use of water from 

Bergquist Springs. 

3. Laches: The City of Preston's 50-year + history of diversions from 

Bergquist Springs has occurred without intervention or complaint from the Preston-\Vhitney 

Irrigation Company and, as a result, the Preston-Whitney Irrigation Company has lost the ability 

to seek to limit the City's water use through a request to extend the term of service for the 

watermaster. The Preston-\Vhitney Irrigation Company has lost the ability to state this claim for 

failure to act on it sooner. 
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4. Waiver: The Preston-Whitney Irrigation Company has waived its right to 

seek to change the historic non-irrigation season diversions of the City of Preston because of the 

passage oftime since the City of Preston began its diversions from Bergquist Springs in 1920. 

5. Abandonment and/or Forfeiture: The Preston-Whitney Irrigation 

Company has abandoned and/or forfeited its non-irrigation season water rights (including the 

point of diversion for those water rights) which are in conflict with the City of Preston's 

diversion of water during the non-irrigation season. 

WHEREFORE, the City of Preston prays that the Director of the Department of 

Water Resources of the State ofIdaho: 

1. Deny the relief requested by petitioner and therefore not extend the 

watermaster's term of service; 

') Stay this petition until the City of Preston's unobjected transfer proceeding 

is completed before the Department of Water Resources; or 

3. In the alternative, to a dismissal or stay, not issue a decision on this 

petition until after a hearing is held; and 

"4. Grant such other and further relief as the Director deems just and proper. 
,/ r---;-..i i"''>--

. I , f DATED thIS day 0 December, 1994. 

CITY OF PRESTON'S PROTEST TO PETITION 

MOFF ATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 

i jf / . /:t U' ~/ 'j//', >j., / /f// '/i <" 
By ~!Jz l'~'/,( t'd' fi" 

[6sephine . Beeman - Of the Firm 
Attorneys for the City of Preston 
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CERTIFICATE OF SERVICE 

/lr:Jft 
I HEREBY CERTIFY that on this ;; /' day of December, 1994, I caused to be 

served a true copy of the foregoing CITY OF PRESTON'S PROTEST TO PRESTON-WHITNEY 

IRRIGATION COMPANY'S PETITION TO EXTEND WATERMASTER'S TERM OF SERVICE by the 
method indicated below. 

Kent E. Foster 
HOLDEN, KIDWELL, HAHN & CRAPO 
Post Office Box 50130 
Idaho Falls, Idaho 83405 
Fax: (208) 523-9518 

Clyde Nelson 
Post Office Box 797 
Soda Springs, Idaho 83276 
Fax: (208) 547-2136 

Randall C. Budge 
RACINE, OLSON, NYE. COOPER, & 
BUDGE 
P.O. Box 1391 
Pocatello, Idaho 83204 

(jU.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 

(/u.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 

(.{U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 

--1": . if " /' 
c cC ". ,i / / j 

.f 
;, 

'I 

/ i' '. . _ 

lfosephiI?~ P. Beeman 
CJPB i49138 
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State of' .1.Jabo 
DEPARTMENT OF WATER RESOURCES 
1301 North Orchard Street, StatehouseMail.Boise. Idaho 83720-9000 
Phone: (208) 327-7900 FAX: (208) 327-7866 

November 15, 1994 

Conan Foster 
Watermaster, 
1508 S. 2400 
Preston, ID 

water District 13-A 
E. 
83263 

CECIL D. ANDRUS 
GOVERNOR 

R. KEITH HIGGINSON 
DlRECfOR 

Re: Watermaster's Term of Service and Delivery of water Right No.s 
13-0027 and 13-0028 owned by the City of Preston 

Dear Conan: 

This letter is being sent to you in response to questions which we 
received last week from you, the City of Preston and other water 
users within Water District 13-A. The questions we received 
concerned: 1) the watermaster's appointment and term of service, 2) 
the extent of regulation of rights 13-0027 and 13-0028 owned by the 
city of Preston, and 3) the status of pending transfer applications 
for water right no. 13-0026. 

1) Watermasters Term of Service: 
The certificate of watermaster appointment which was issued to 

you in 1994 specifically states that your term of service was 
limited to the end of the 1994 irrigation season. This officially 
means that you do not at this time have authority to regulate 
diversions within Water District 13-A. Department staff reviewed 
the minutes of the 1994 annual water users meeting and did not find 
any adopted resolution which called for the watermaster to serve 
throughout the year. Although Department staff did find that such 
a resolution was adopted in 1989, minutes of annual meetings from 
subsequent years were silent in regards to the watermaster's term 
of service. In order to be appointed as a full year watermaster 
each year, the water users must pass a resolution at each annual 
meeting which specifically calls for the watermaster to serve the 
full year. 

While your 1994 term of service has ended, you should be aware that 
section 42-608 (5), Idaho Code does provide authority for the 
Director of the Department to extend the watermaster's term of 
service. This authority is contingent upon receipt of a petition 
requesting such an extension from the holder of a water right for 
the diversion of storage water during the time period for which the 
extension is sought and upon a determination of necessity by the 
Director. A copy of section 42-608 is attached to this letter. 

2) Regulation of Rights 13-0027 and 13-0028: 
Water rights 13-0027 and 13-0028 were decreed to the city of 

Preston in McEwan vs. Franklin County Sugar Co., dated July 9, 
1927. Right 13-0027 allowed for the diversion of 1 cfs from Ranger 
spring at all times for municipal purposes. Right 13-0028 provided 
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for 'the use of all the waters of Birch Springs, at all times, to 
be diverted through the pipe line and diverting works operated and 
maintained by said City.' The Department approved water right 
transfer applications in 1991 which formally transferred these 
rights from their decreed sources to Bergquist Springs. The 
transfers were originally protested by Cub River Irrigation Co. and 
Preston Whitney Irrigation Co. and then later withdrawn on the 
grounds that the City of Preston install adequate measuring devices 
on Birch and Bergquist springs. A letter submitted in support of 
the transfer applications from City of Preston attorney Clyde 
Nelson claims that under right 13-0028, the city is only entitled 
to divert from Bergquist Springs the amount of water which Birch 
Springs produces. 

Based on our review of the records, the city is entitled to divert 
from Bergquist Springs 1 cfs of water under right 13-0027. The 
amount of water which the city can divert under right 13-0028 is 
limited to the measured flow of Birch Springs. 

3) Status of Transfer Application for Right 13-0026: 
The Department is aware that the city of Preston and Cub River 

Irrigation Company each have a pending transfer application on file 
for a portion of water right 13-0026. These transfers respectively 
seek to change 2.5 cfs and 2.82 cfs of right 13-0026 held by Cub 
River Irrigation Co. from the Cub River to Bergquist Springs. The 
basis of these transfers seem to stem from a contract between the 
city of Preston and Cub River Irrigation Co. which provides for the 
city's use of up to 2.5 cfs of one of the Cub River Irrigation Co. 
rights. This contract is referenced in the McEwan decree under the 
same paragraph which describes rights 13-0027 and 13-0028 owned by 
the City. Ranger Spring, tributary to the Cub River, is named in 
both the decree and the contract as the actual source of water for 
the 2.5 cfs to be used by the City. 

The transfer applications are pending as a result of unresolved 
protests and amendments which were required by the Department. 
Given the recent attention concerning the city's Bergquist springs 
diversion, the Department plans to hold a conference or hearing on 
these transfers as soon as possible. Since the applications are 
still pending, the city can not at this time divert any water under 
right 13-0026 from Bergquist Springs. 

Department Direction to watermaster: 
Since your appointment as watermaster has officially ended, 

you are advised at this time to refrain from regulating any 
diversions on the Cub River or its tributaries, including Bergquist 
Springs. The Department will consider extending your term of 
service for the 1994-1995 non-irrigation season upon receiving a 
petition from a valid storage right holder. 

If your term of service is extended, you will be directed to limit 
the City's municipal diversion from Bergquist Springs to 1 cfs plus 
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the flow of Birch Springs. The city's hydropower diversion from 
Bergquist Springs under permit 13-7283, which authorizes diversion 
of up to 13 cfs, can be delivered as long as it does not interfere 
with the delivery of senior priority rights during the non­
irrigation season. 

If you have questions concerning this matter, please contact me 
directly at 327-7864. 

Z~ 
Tim Luke 
Hydrologist, Water Allocations 

cc: Clyde Nelson, Attorney, City of Preston 
Carl Swainston, Preston Whitney Irrigation Company 
Mervin Bodily, Cub River Irrigation Company 
Angus Condie, Water District 13-A Secretary 
Eastern Region, IDWR 



TO: TIM LUKE 

FROM: NORM ;/vJ 
RE: CITY OF PRESTON USE OF WATER 

DATE: NOVEMBER 11, 1994 

I am not sure I understand the questions that are being 
asked about the use of the City's rights. Let's discuss. 

Some observations from a quick look at the files: 

1. The two transfers involving right 13-00026 appear to 

" G 'I:: ;:-~!,C- ~,- ... ' :~;~ 
/f2~P {!Jt2~IJI-::'( 

2. 

3. 

4. 
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be still pending. If so, the City has no right to 
divert under this right from the spring. 

The transfers approved on 13-00027 and 13-00028 allow 
diversion for municipal purposes. Ron Carlson advised 
the City's attorney that hydropower use would require a 
change in nature of use and asked for the applications 
to be changed. Apparently they were not. The 
municipal uses must be sufficient to require diversion 
or the water should not be diverted if it is only 
needed for hydropower. 

The City's attorney acknowledged that the diversion 
from Berquist spring under the Birch Creek right could 
not exceed the actual flow of Birch Creek. See marker 
in file #13-00027. 

In the same letter the attorney argues for year around 
use of water under the 1906 decree. Carlson indicated 
the use would be limited to the irrigation season. I 
agree with Ron, but cannot find a basis for doing so. 



MEMORANDUM 

To: Tim Luke 

From: L. Glen Saxton 

RE: CITY OF PRESTON TRANSFERS OF RTS 13-00027 & 13-00028 

Date: November 10 1 1994 

After briefly reviewing this matter l my response would be that 
the city would be entitled to its full rate of diversion from 
Bergquist Springs (due to the long history of use) if the flow to 
which the city was entitled to under each right is known. In this 
case the flow from Birch Spring has never been identified. 

Hence my thought is that the city is entitled to 1.0 cfs from 
Bergquist Spring under right no. 13-000271 no matter how much flow 
there is discharging from Ranger Springs. With respect to right 
13-00028 which describes the right as "all" of the flow of Birch 
Spring l it appears the water should not be diverted from Bergquist 
Spring in an amount larger than the actual discharge of Birch 
Spring. Hence the flow from Birch Spring would need to be 
periodically determined. 

Norm Young received a phone calIon this matter today so we 
need' to lnvol ve him in the process including the department IS 

response to this matter. I believe the call was from Preston 
Whitney Irrigation district who wants a copy of any dept 
correspondence sent to the City of Preston. 

/U~ 
~ fu~·~ 6efk' 
-t4i~ I{NJ I?vI-r ~ ~ 

~~ 
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MEMORANDUM 

TO: Glen Saxton 

FROM: TIM LUKE 

DATE: November 9, 1994 

RE: City of Preston Water Rights 13-00027 & 13-00028, Approved 
Transfers 
----------------------------------------------------------------------------------------------------------------------------
On November 8, Skip Jones and I each received a call from the City 
of Preston's attorney, Clyde Nelson, regarding the above rights. 
Skip also received a call from the Cub River watermaster, Conan 
Foster. We were told that the watermaster was planning to regulate 
the City's spring diversion, Bergquist Springs. Questions were 
raised about the watermaster's term of service and the extent of 
regulation on Bergquist Springs. 

The above rights have long been diverted from Bergquist Springs by 
the City, but the rights were originally decreed from Ranger and 
Birch Springs respectively. The city filed transfers in 1983 to 
make the changes formal. The transfers were finally approved in 
1991. You will note from review of attached files that right 13-
0028 does not have a rate of diversion associated with it. The 
decree simply stated that the city had the right to divert all of 
the flow of Birch Springs. 

The watermaster and several canal companies who divert Cub River 
water for storage purposes are under the belief that the city's 
diversion from Bergquist Springs is to be limited to the flow of 
water from Ranger and Birch Springs. However, the approved 
transfers do not contain any specific conditions or language about 
such limitations. The watermaster reports that the combined flow 
of Ranger and Birch Springs right now is considerably less than 
what the city is diverting from Bergquist Springs. 

Skip and I have informed Nelson and Foster that we would look into 
this matter further and try to provide some direction to the 
watermaster. We further informed Foster not to regulate Berguist 
Springs until this direction was provided. We also found that 
Foster's term of service under the 1994 certificate of Appointment 
from the Department was for the irrigation season only. This was 
probably an error since the Water District adopted a resolution in 
1989 that called for the watermaster to serve year round. I 
advised Nelson and Skip that a formal order may be needed to 
appoint Foster for the remainder of this year if we determine that 
there is a need for regulation. 

I would like your comments or direction regarding limitation of use 
from Bergquist Springs. I believe Skip has discussed with you the 
pending transfer of the City of Preston. That transfer on right 
13-0026 also involves Bergquist SP:fj,Flg~~\ ~t t 

~h<~,,; "~" (~f!-fv1EL) 
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United States 
Department of 

Forest 
Service 

Intermountain 
Region 

324 25th Street 
Ogden, UT 84401 

Agriculture ~ __________________________________________________________________ __ 

Mr. Ronald D. Carlson 
Eastern Region Supervisor 
Idaho Department of Water Resources 
150 Shoup Avenue, Suite 15 
Idaho Falls, ID 83401 

Dear Mr. Carlson: 

Reply to: 2540 

Date: SEP 1 a 1986 

Reference is made to our protest of Application for Transfer No. 13-0026 in 

the name of Preston City. As evidenced by the enclosed Water Right Resolution, 

the City of Preston and the Forest Service have resolved their differences. 

Please attach this Resolution as part of the official file for Application 

No. 13-0026. The Forest Service also withdraws its protest. 

Sincerely, 

Forester 

Enclosure 

F~HI200·2817 ·82\ 
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WATER RIGHT RESOLUTION 
between 

City of Preston, Idaho 
and 

United States of America - USDA Forest Service 

In resolution of the USDA-Forest Service protest of Appl ications for 
Transfer of Water Right Nos. 13-0026, as submitted by Cub River Irrigation 
Co. for the City of Preston, and 13-0026 as submitted by the City of 
Preston, the two parties have come to the fol lowing agreement: 

1'. The app I i cant agrees to ab i de by the terms of US Forest Serv ice 
Special Use Permit for the City of Preston dated 11-1-77 as amended on 
12-22-82 which permits a maximum pipe flow of no more than 4.5 cubic feet 
per second unless the instream flow rate as measured at the Cub River USGS 
gaging station is at or exceeds 19 cubic feet per second. Maximum permitted 
pipe flow is 13 cubic feet per second. . 

2. The USDA-Forest Service agrees to withdraw its protests of 
Appl ications for Transfer of Water Right Nos. 13-0026 and 13-0026. 

3. Both parties agree to submit this Water Right Resolution to the 
State of Idaho, Department of Water Resources and to inform the State that 
both parties have come to agreement. 

4. Both parties agree to recommend to the State of Idaho, Department 
of Water Resources that this Water Right Resolution be attached to the 
subject Appl ications for Transfer of Water Right. 

~12dJQ Q r/:sl~c 
PAUL R. NORDWALL Date 
Forest Supervisor 
USDA - Forest Service 
Caribou National Forest 
250 South Fourth Ave 
Pocatello, Idaho 83201 

Will i ams, 
I y of Preston 

C ty Hal I, 
Preston, Id. 83263 

, 
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AFFIDAVIT OF PUBLICATION 

STATE OF IDAHO, 
ss. 

County of Franklin 

.... ................. ~ .. ! .. .. W..~.k:r. ... r:: ....... £:.Q.s. .~ ..................................... .. 
being duly sworn, 

deposes and says: 

That he is the ...... ~.::-..... ~. M...: .~ .. \.i,) .. h.;-g .. ~ ......... of THE 
PRESTON CITIZEN, a weekly newspaper published at Preston, 
in the County of Franklin and State of Idaho; that said paper 
has been and is in general circulation in the county aforesaid, 
and in the vicinity of Preston; that the advertisement, a copy of 
which is attached hereto, was published in said newspaper once 

a week for ...... ~ .............. consecutive weeks in the regular a~d 
entire issue of said paper during the period of time of publica­
tion, and was published in the newspaper proper and not a sup­
plement; that said paper has been estahlished and regularly 
published for more than seventy-eight consecutive weeks prior to 
the date of first publication of said advertisement. 

Such notice was published in the issue beginning with 

................ Q.~~ ... ..\.J. .................................... , 19.}.~: and ending 

~S .................. , 19 .......... 

~c-~f 
Fee $ .. ~ .. :::7 .................... . 

Subscribed and sworn to before me this ....... ~!e.T::. ............ day 

~Gt Yl~ of .................. .. ................................................ , 19 .. 0.)..1 .. . 

........... ~ ........... ; .. [9. .. ~ ... ~_ ................................. . 
Notary Public, Residing at Preston, Idaho 

My Commission Expires .... ~~ .. ~ ................................ , 1~ .. . 

NOTICE OF PROPOSED CHANGE 
OF WATER RIGHT 

NO. 13-0026 

NOTICE IS HEREBY given that 'Pbe 
City of Preston, Preston, Idaho, has 
applied to the DePartment of Water 
Resources for a change in the PQint of 
Diversion and Period of use of the 
waters of Cub River. The right soUght 
to be changed is evidenced by decree 
~ Cub River Irrigation Co., in the Case 
of Henry T. McEwain vs. Franklin 
Sugar Co., dated on JJ,Jly 9, 1924 in 
Fifth Judicial District Court, County of 
Franklin and is recorded as follows: 
AMOUNT: 2.5 cfs for Municipal pur­
poses 1/1 to 12/31 and 1/18 of 45/100 of 
excess water of stream 4/1 to 10/31 

DECREED POINT OF DIVER­
SION: Not specified. 

'ffie water is used for municipal pur­
poses within the City of Preston. 

TO BE CHANGED AS FOLLOWS 
2.5 cfs will be diverted within NE 1/4 

NE 1/4, Sec. 10, T. ISS, R 41E; NW 1/4 
NW 1/4, Sec. ll, T. 158, R. 43" B.M. 
(Bergquist Springs) Franklin CoW!ty. 

Any protest apinat approval of the 
above proposed change of water 
rights must be filed with the Idaho 
Department of Wafer Resources, ISO 
Shoup, Suite 15, Idaho Falls, Idaho 
83402, on or before November 4, 1985. 

A. KENNETH DUNN 
Director 

Legal No. 2376 -41L- Publish Oct. 
17,24, 1985. 



November 5, 1985 

Application for Transfer No. 13-0026 

City of Preston 
City Hall 
Preston, ID 

Gentl emen: 

Enclosed please find a copy of the protest filed against the above 
referenced application. You should be aware that the following are 
items we can consider at a conference and/or hearing in either approvinq 
or denyi an application for transfer: 

1. Are other water rights injured by the transfer? 

2. Does the change constitute an enlargement in the 
use of the original right? 

3. Will the proposed use under this transfer conflict 
with the local public interest? 

You will notified at a later date as to the time and place set for 
conference and/or hearing. Legal counsel is not mandatory at an pro~ 
ceeding before the Department, although you may desire to employ an 
attorney in your behalf. 

we of further assistance, please contact us. 

Very truly yours, 

D. CARLSON 
Regional Supervisor 

RDC:cw 

Enclosure 

cc: IOWR - State Office 
Clyde son, Attorney 



Application for . 13 CITY OF PRESTON 

r Tixier: 

This is acknowl filed the above 
referenced app 1 lowi are the principle 
items we can consider at a ng 1n either approving 
or denying an application for transfer: 

1. Are other rights injured by transfer? 

2. Does the change canst; an enlargement 1n the 
use of the original right? 

3. Will the proposed use under this transfer conflict 
wi the local public interest? 

You will be notified at a later date as to the time and place for 
conference and/or hearing. 

we may of assistance, please contact us. 

Very truly yours, 

RONALD D. CARLSON 
Regional Supervisor 

:cw 

cc: IDWR - State Office 
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."1:> •• .. 

United States 
Department of 
Agriculture 

Forest 
Service 

Mr. Ronald D. Carlson 
Eastern Region Supervisor 
Idaho Department of Water Resources 
150 Shoup Avenue, Suite 15 
Idaho Falls, ID 83401 

Dear Mr. Carlson: . 

In termoun tain 
Region 

324 25th Street 
Ogden, UT 84401 

Reply to: 2540 

Date: NOV 11985 

. .... 
Ot'lPIU'tmt:r.t of W:s.+sr .Rt:ources 

Eastern D~trla Office 

• 

We are writing regarding Application for Permit No. 13-0026 filed by the city of 
Preston to change the point of diversion and period of use of the Waters .of the 
Cub River. The right sought to be changed is evidenced by a decree to Cub River 
Irrigation Company, in the case of Henry T. McEwain vs Franklin Sugar Company, 
dated July 9, 1924, in the Fifth Judicial District Court, County of Franklin. 
An i~entical 'proposal was advanced in 1982 which we protested in letters dated 
December 3, 1982, and January 13, 1983. This letter reaffirms our earlier 
protest. 

In resolving an earlier protest of Application for Permit No. ,13-7283, a 
Stipulation and Agreement was signed by the city of Preston, Cub 'River 
Irrigation Company, and the Forest Service. The Stipulation and Agreement 
stated in part, "It is further understood that other items of contention will be 
covered by such additional agreements as may be deemed necessary." 
Subsequently, the city of Preston and the Forest Service have reached an 
agreement that the city will maintain the flow at the USGS Station in Cub River 
at 19 cfs. In addition, no water diversion in excess of the historical culinary 
use of 4.5 efs will be diverted from Berquist Spring when flow at the USGS 
Station is less than 19 cfs. 

The current proposal to divert an additional 2.82 cfs from Berquist Spring would 
frustrate our agreement with the city of Preston and hinder our ability to 
manage this valuable public resource. 

For the reasons given above, we request that the application to change the point 
of diversion be denied. 

Sincerely, 

~~~_f, j1..JD-. 

~.(.I J. S. TIXIER 
~ Regional Forester 

FS-6200-28(7 -82) 



APPT..,ICATION FOR TRANSFER OF 

WATER RIGHT 13-0026 

WATER DISTRICT 

~<JATER}1AS TE R 

DATE: 

COJ:1'·lENTS: 

-------,------------

----------- ,---

I do ell se approval of this change. 

I do not endorse approval of this change. 

I recommend the llowing conditions of approval: 



Please 
water 
complete 

November 41 

above application 
review the application ) 

it to this office on or 

Thank you for your cooperation in this matter. 

Very truly 

CARLSEN 
sistant Regional Supervisor 

Be: 

Enclosure 



---------------- ATTORNEYS AT LAW ----------------

CLYDE G. NELSON 

DON L. HARDING 

GARY L. SPACKMAN 

172 SOUTH MAIN STREET 
P.O. Box 797 

SODA SPRINGS. IDAHO 83276 

October 9, 1985 

Mr. Ernest Carlson 
Assistant Regional Supervisor 
Department of Water Resources 
150 Shoup - Suite 15 
Idaho Falls, ID. 83402 

Dear Ernie: 

TELEPHONE 

(208) 547-2135 

I am enclosing a copy of the Decree wherein the various 
rights to Cub River were established. I assume that you 
have a copy of this Decree, but I thought I would enclose 
the same for your convenience. You will note that various 
rights to different entities and individuals have been 
decreed. I would be interested in knowing if Cub River 
Irrigation Company has acquired any of the other rights set 
forth in the Decree as listed in paragraphs Fourth through 
Twenty-Fourth. I am aware that the Cub Middle Ditch 
Company (paragraph Fourth), the Cub River and Worm Creek 
Canal Company (paragraph Fifth), and the Franklin Cub River 
Canal Company (paragraph Sixth) are all defunct corporations 
in the State of Idaho. 

If you are able to locate any such information for me, I 
would appreciate receiving any documentation that you might 
possess showing the acquisition by Cub River Irrigation 
Company of any other decreed water rights or documents 
showing the transfer of the same to Cub River Irrigation 
Company. It would be very helpful to me to receive these 
prior to our hearing on October 29, 1985, and your 
consideration in this matter is greatly appreciated. If 
there is any cost or expense incurred obtaining this 
information for me, please enclose a copy of your billing. 

Sincerely, 

CGN: js 
Enc. 
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various appropriators for irrigation purposes, exclusive of the excess or high water ril"ht s 

awarded to Cub River Irr iOll Company, corporat lon, Cub River Middle D:Ltch Company. a 

corporat ion, and Cub River &. Worm Creek Canel , 6, corporation, in Paragraphs Third 

and Fourth and Fifth hereof. 

Excess or iligh water rig-hts are defined. to be the rig-ht to use by defendants, Cub 

River Irrigation Company f Cub lUver lUddle Ditch Company, and Cub P.i vel' Worm Creek Canal 

Company, a corporation, durillf, the i1' ion seasol!, for irrigation purposes, in the 

amounts. and Vlith the priorities ill said 1'hiro, Fourth and Fifth hereof speci-

fically set out, all waters flowil"!e.-.J.n the said Cub ~Hver and its tribut2.ries in excess of 

the amount of water necessary to satisfy the pr imary il'l'lgation rip-'ht~ as heretn allotted. 

13-00,;)6 TBIBD: That the defendr.nt, Cub River IrriGation Compony, a corporation, is the 

owner of a primary right to the use, at all tirres durlng- the irrigation season, of 45 

cubic feet per eec ond of t il:le Ol all the wat ers of sa id CUD Ri ver and in excess or high 

water right to the use of 45/l00ths of said stroam after the primary irrigation rig-hts 

herein decreed are satisfied, up to a total of 158 cubic feot POl' second of til:lo, its 

rif!hts to ,the use of said water to date from the year .A,Ii, 1880; sa Ld water to be lIE asured 

at the waste gate in snid Company's canal at El point where the samo is now situated and 

about a mile below the headgate of said canal, and to be used for the irrigation of 1800 

acres of land lying in Sections I, 2, 3, 10, 11, 12, 13, 14, 15, 2~, 22, 23, 24, 25, 26, 27, 

and 28, Township 16 South of Hanr:e 39 East of the Boise Meridian in FranJr..lin County. Idaho, 

and sections 35 and 36, Townshil) 15/1.0f i~L:nge 1 Ilest of the balt Lake Meridian. Cache County. 

Utah, and Sections 1, 2,3,11,12,13,14, Ib, 22, 23, 24, 25, and 26, 'l'oV'lnsl1ip 14 north 

of Range 1 West of the Salt Lake M.oritiian. Cuche County, Utah, and Sections 3, 4, 5, 6, 

7,8,9,10,15,16,1'1,18,19,20,21,28,29,30,31, und 32, Tovmshi" 14 North of Hange 

1 East of theSult Lake Lleridian in Gache County. Utah. 

1~3d)OOd. (F"'OURTR: That tllS defendant Cub niver lliddle Ditch Compuny is tile O\'ll1er of a. p±imcry 

ri.ght to the use, at all til:Jes dUI'il10 the irrigati seaBeD, of 3u cubic feet per second of 

time of all of the waters of said Cut l~iver, r..nd of fin exceSs or 'nirh vlilter rirht in the 

oJ'der of its priority of 30/100ns ,)f tJle w!':lters SI} io stream, Efter the prirm,ry rip-Lts 

h(3rein !:,'lotted for irrigRtiJn purposes are specified, up to the extent of 69.9 second feet, 

it 8 rie:ht to the use of sai d wutel's to d?t e from the yea r .A. Ii. 1882; SElid 1'111 tel' to be mea-

Elured ut ti: e waste gat e in s c id Com!'llny! e, cali at D. point where it is now cltWlted below 

the heudg-ute of suid canal. 

13-0003 FIFTH: Thnt t he Cub River anci Worm Creek Conal Company is the O\"ner of a primary 

rill'ht to the use at all times durin/l' the irrii!e.tion senson of 25, cubic feet ner soe:,)nd of 

time of all of the waters of srlio Cub }~iver, und is 111so the owner of un excess or r.ip.-h 

water TiF"ht in the order of its priority to tho extent of ~; of the waters of said strep-m, 

after the primary rip-hts herein decreed are fu11y saUsfle? The total rip-ht of said Com-

pany, nevertheless, not to exceed 85 cubic feet per s8cond of time. The rill'ht to the use 

of the said wat ers by sa ld Company to dnte from the year 1882, a Iii the sal d water to be 

measured at the headgate of snid chnal company, where sa id canal intercepts ssid stream. 

1'3- 000'1 SIXTH: That the defendant, Franl:lin C1lb 1.11ver Calla1 Compa.·l1Y. is the owner of a 

prLmary ri["11t to use. at all times ouring the irrirrntlon season, five cub~t;feet per second 

of tilllfl of all of the waters of saW CUD RIver, its rl 8 to the use thereof to date from 

the yeur 18'2, and the sa lei water to be measured at the heang-ate of said Company's cenal, 

where the sume i11tercents ss1.o Cubtiver. 

! 3-0005 SEVE::TE: That as between the s iver Middle Ditoh Company and the sa.l d 

Cub River and Worm Creek Canal Company, the ri/Zhts herein,deorood to Ulom shall be of equ£lJ 



d ip.-nity as to priority. a rxl prior to JUly 1st, each season the Cub River l11ddle Ditch' 

Company shall use 4/9.ths of the water heroin decreed to both Companies and the said Cub 

?iver an d Worm Creek Canal Company shall nse 5/9ths of the S!:l!ll3; am after sui d, ft rst day 

of July, of eD,eh year, said water herein allotted to said Companies shall be used jointly 

tnem, share and share alike. 

/:3-008.1 EIGHTH: That the defendnnt, Pre,'toTl City, is the ownor of the rip:ht to use, 

ut ull times for Innncipal pnrposes, one cuLie foot per second of tir;lo of the Waters of said'i 

T, III I!! 

Cub River to be divertea from Ran["er Sprlnr, ne of the tributaries of Sili c1 Cub Hi 

throu["h the divertinr worlcs and pipe line now maintainod find operated by sai,Q CLty, sai.d 

times I II 
I' 

rirht to date from tlie ~Tee.r A.D. 187~, and is entitled to the further ri."Yt, at all 
.J.. Jw- OOi S' 

II 

said rip.-ht to date from the ~Tear A.D. 1882, the srid water to be diverted thrDup-h the pipe 

to t e use of all of the waters of Birch Springs, formerly a tributar~' of said Cub River, 

'-, ! 

line am diverting works now operated and maintained by said Cit~,'. Said Cit~', subject to II 

the c omplet ion of the terms of the contract between it ,~ .. :n.~~h.e Cub Hi ver Irrif!st ion COIDPanYlf 

is entitled to use from RSllf!er 8prinf!, during the whole of each and every year, such quantilY 

of the waters of Cub River as may be conveyed to it by said Cub HiveI' Irrigation Company. 

pursuant to said contract, not exceeding at any time two and one-half cu. ft. per second. II 

:IInTH: That defendants, B. 1.l. Burbank and Caroline J. Allrod are the owners ~ 

of a primary right to the use of two cubic feet per s~cond of time of the waters of Cub 

::1iver, their~ight to the use of the same to date from the year A.D. 1882; said water to 

be diverted and measnred at the headgate of the Cub River Middle Ditch Company's canal, 

and to be used upon and for the irrigation of lan:J s belongiUFr to' sui. d parties, lyin/T witr..in 

Sections 26 and 27 of T,)v.'l1ship 15 South of Range 40 East of the Boise Meridian. 

TE:JTH: That defendant Grace H. WQolley is the oViner of a primary rivj',t to the 

use at all times during the irrigation season of all of the waters flowinj? in the silver 

creel:, a t1'i butary of Cub River, her rirrht t the use of the s!l1le, to date from the yeer A. D, 

1879j said water to be measured at the point of diVersion from sa i.d Silvor Creck and her 

said rij:!hts to be confined to the wat ers of slJ.ld Cree}:. and use for the irrigat ion of the 

fo110';"lin;:- de'Scribed lands. to-wit: 

Commencing at a pOint at the Northeast corner of the Southeast qrnrter of 

Sect, ion 24, Township 15 South of Range 40 East of the Boise Meridian thence runnirlj! East 
I' 

80 rods; thence South 320 rods; thence West 80 rods; thence lIorth 320 rods, to the place 

of bep:inll ing. , 
Also the East half of the Southeast qnarter of ' Section 24, and the East half 

of the Northeast CUlarter of Section 25, und the West half of the Southeast quarter of Secti n 

24, all in TO\'iI1shlp 15 South of Range 40 'East of the Boise Meridian. 

That except for such rights as the defendant Virgil L. Nelson me.y have under 

/l,greement with the soid Grr.ce H. Woolley in am to the use of the water.s. herein allotted to 

sa 1d Grace H; Woolley, the said defendant Virgil L. Ue] son has no rifYht I title, or lnterest 

in or to the waters or the use of the rl.ghts of said Cnb River or its tributaries. ~-e" 

'3 - 00/0 ELEVEr:TU: That the defendants, Henry :b', Bennett, Merlin Perkins, JalTl3s Per-

I 

I 
klns ord Jaws Keller, Jr., are owners of u prima.ry rip'ht to the use, at all t imss durirlj! tl"e· 

irrigation season, of 7 1/5 cubic feet per second of time of the waters of Sugar Creek, a 

tributary of said Cub River, and the Defendant Joseph Sharp is the O1t'mer of a primary rifl"ht 
'3-001/ 

Q"""1;i1e use, at 1111 times duyl-np" the trrigf.',tion , to 2 2/5 cubic feet per eecond of 

time of the waters of Buid Sugar Creek, the right of said parties to date from the year A.D 

18~9. and to Oj3 of equal difmity with respect to date of appropriation, und to be measured 
, '?, .' 

.<, ," lve points of diversion 
at the resp~ctive heBdpates of the Baid parties 
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NOTICE OF PROPOSED CHANGE OF WATER RIGHT 

NO. 13-0026 

Notice is hereby given that The City of Preston, Preston, Idaho, has 

applied to the Department of Water Resources for a chanoe in the Point of 

Diversion and Period of use of the waters of Cub River. The right souqht to 

be changed is evidenced by decree to Cub River Irrigation Co., in the Case 

of Henry T. McEwain vs. Franklin Sugar Co., dated in July 9, 1924 in Fifth 

Judicial District Court, County of Franklin and is recorded as follows: 

AMOUNT: 2.5 cfs for ~1l!nicinRl Durposes 1/1 to 12nl 
and 1/18 of45/.100 of ,excess wat\=r of stream. 4/1 ,to )0/31 

DECREED POINT OF DIVERSION: Not Specified. 

The water is used for municipal purposes within the City of Preston. 

TO BE CHANGED AS FOLLOWS 

2.5 cfs will be diverted within NE1/4NE1/4, Sec. 10, T. 15S, R 41E; 

NW1/4Ni~1/4, Sec. 11, T.15S, R. 43E, B.M. (Bergquist Springs) Franklin County. 

Any protest against approval of the above proposed change of water 

rights must be filed with the Idaho Department of Water Resources, 150 Shoup, 

Suite 15, Idaho Falls, Idaho 83402, on or before November 4, 1985. 

A. Kenneth Dunn 
Director 

Published in the Preston Citizen, Preston Idaho, on Oct. 17 and Oct. 24, 1985. 



CONVERSATION MEMORANDUM 

NAME OF PARTY __ ....lC..t...ll-ar.y.udet:::.....l:Nu::e:.Ll.::uso-'+pL. ____ _ 

EMPLOYEE. ____ Erne$:t :Ga'Y'hen gino 

DATE October 8, 1985 

FILE 13-0026 

RE: Clyde Nelson telephoned this morning to advise me that he had reviewed the 

amended application for transfer 13-0026 prepared by K. Wjlson and has 

decided not to submit it. He stated the City of Preston prefers to proceed 

with the processing of the initjal application. Though jt js ollr position 

the initial application does not properly describe the parent right, the 

description of the portion being changed after the transf~r is the same on 

both applications. We should proceed with processing. and if jt js decided 

later to require amending the a,pplication, then the applicant will have to 

pay the $20.00 amendment fee. 

Mr. Nelson al~o explained why both the city and Cub River Irrigation have 

filed transfer applications of decreed riqht 13-0026. C.R.I.C. has filed an 

application to transfer water based on the number of C.R.I.C. stocks owned 

by the city. While the city1s application is to transfer water based on 

agreement between the two parties dated 2/27/1920. 



INTER·DEPARTMENT MEMO-1 

FROM KEITH C. WILSON DATE October 7, 1985 

TO FILE 

SUBJECT Initial Review of Appl ication for Transfer vJater Right 13-0026 

Purpose of Application includes a change in point of diversion & period of use. An 
expansion may occur by changing the period of use but should not cause injury as the 
basic right is already used during the irrigation season. 

Section A: Description of Right as recorded accounts for only that portion of the 
water right under agreernent between Cub River Irrigation Co and the City of Preston, 
and also includes a change in period and place of use. 

NOTE: Municipal use also includes irrigation; therefore, to address the Change in 
Nature of use would involve that water used durinq the non-irrigation period. 
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M E M 0 

TO: File 

FROM: Ernie Carlse 

RE: 13-0026 

DATE: August 6, 1985 

In response to my letter of July 19, 1985, both Arlene Nash 
and Clyde Nelson called to mak arrangements for continuing to 
hold this application. 

Mrs. Nash stated the city lost track of 
a result of a frequent turn over of mayors. 
been the city's attorney for three years and 
the new attorney would follow-up. 

the application as 
Mr. Nelson has not 
his impression was 

Mr.Nelson has been asked to finish with properly recording 
the water rights. He promised to have something submitted no 
later than August 23, 1985. I agreed to continue holding the 
filing fee for that period; but, I also indicated the filing fee 
ould be r turned if it appeared there was going to be an 

extended delay in returning the amended application. 
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In add tion to that appli ion we are al 0 hIding t 
application by the city inv ving t trans r of ri t 
and 3-0028. Both the e plication a1 0 identify ergqu 
5 ring as ths n~w point or diversion. They have been adverti 
an b h were pr tested. ver ad islr ive cona eration 
of th protests was ing pos oned until all three application 
could consi red. 

Th partment does have an ligation to proceed wit processing 
i a diligent msnner. are reluctant therefore, to continue 
th po tponement unless vis that orne aspect of the pr osed 
ch 9 i involved in litigation or that t revised plication 
on 1)-0026 will returned for procesaing. If it is n returned 



orab yor Williams 
July 19, 1985 
P 2 

y uat 5, 1985 he original application will sent 
you and a re d request will forwar d to the State 
office for return!n' the $50.00 fl1i e. Trana r 

plication on ri ts 13- 21 13-0 8 will then be 
consi red the next hearing 1 to cover the Preston 
area. 

Please feel free to cant me if you hav question concerning 
t revi ed plication on ri t 13- 26. 

R pe lly su itt 

E T L N 
Assistant giona1 Supervis r 

t 

cc: yde Nelson 
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